Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


v/,/ 


1919  SUPPLEMENT 


TO 


UNITED  STATES 

COMPILED   STATUTES 

ANNOTATED 


EMBRACING 

THE  STATUTES  OF  THE  UNITED   STATES  OF  A  GEN- 
ERAL   AND    PERMANENT   NATURE    E^^ACTED    FROM 

DECEMBER  20,  1916,  TO  MARCH  4,  1919 

AND  DECISIONS  CONSTRUING  AND  APPLYING  ALL 
THE  FEDERAL  STATUTES  CONTAINED  IN  THE  U.  S. 
COMP.  ST.  ANNOTATED.  1916.  AND  IN  THIS  SUPPLE- 
MENT, FROM  THE  CLOSE  OF  THE  ANNOTATED  EDI- 
TION OF  1916  TO  MARCH  1.  1919 


XNOORPORATING  UNDER  TRB  HEADINGS  OF  TRB  REVISED  STATUTES  THE  SUBSEQUENT 
I.AWS.  TOGETHER  WITH  EXPLANATORY  AND  HISTORICAL  NOTES,  AS  WELL 
AS  NOTES   SETTING  OUT  THE  SUBSTANCE   OF   EXECUTIVE  . 
PROCLAMATIONS    ISSUED    IN    PURSUANCE  OF  ' 

CONGRESSIONAL  AUTHORIZATION 


*      .•    .     • 


TEXT  AND  ANNOTATIONS 
COMPILED  BY  THE  PUBLISHERS'  EDITORIAL  STAFF 


IN  2  VOLUMES 

VOLUME  1 


ST.  PAUL 

WEST  PUBLISHING  CO. 

t920 


GOTBIGHT,  1920 
BY 

WEST  PUBLISHING  COMPANY 
(1  SuPP.U.S.CoMP/19) 


266381 


..    *. 


*  • 


»   •  • 


•   •  • 
•  •  •  • 


•_  • 


PREFACE 


Thb  publisher  of  the  United  States  Compiled  Statutes  Annotated, 
1916,  presents,  in  two  volumes,  a  Supplement  continuing  that  publica- 
tion, with  its  various  features.    All  laws  of  general  application  enacted 
after  December  20,  1916,  the  date  of  the  closing  of  the  main  edition, 
and  up  to  and  including  March  4,  1919,  have  been  included  in  the 
Supplement.     The  new  laws  have  been  classified  in  accordance  with 
the  scheme  of  division  employed  in  the  edition  of  1916  and  accord- 
ing to  the  method  of  distribution  adopted  by  the  Revised  Statutes  of 
the  United  States.    To  determine  whether  a  provision  now  appearing 
in  the  edition  of  1916  is  still  intact  and  a  part  of  the  laws  of  the  United 
States,  the  searcher  can  turn  to  the  same  section  number  in  the  Sup- 
plement.   If  the  number  does  not  appear  in  the  Supplement,  the  reader 
can  take  it  for  granted  that  no  change  has  been  made  in  the  former 
provision.     If  the  provision  has  been  repealed  or  superseded,  a  note 
will  appear  in  the  Supplement,  under  the  appropriate  section  number, 
indicating  the  subsequent  history  of  the  legislation. 

The  annotations  have  been  continued  on  the  plan  of  the  former  edi- 
tion to  March  1,  1919.  To  facilitate  ready  reference  from  the  edition 
of  1916  to  the  Supplement,  the  notes  have  been  given  the  same  num- 
bers that  they  bore  m  the  original  edition. 

In  addition  to  the  text  of  the  statutes,  executive  proclamations  have 
been  inserted  in  the  notes  following  text  provisions  giving  power  to 
the  executive  to  declare  by  proclamation  some  matter  or  fact  essential 
to  the  operation  or  enforcement  of  the  act. 

(Ill) 
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TITLE  II— THE  CONGRESS 


CHAPTER  ONE— ELECTION  OF  SENATORS 

§  14b.  (Act  June  4,  1914»  c.  103,  §  2.)     Mode  of  election  of  Sena- 
tors. 

Notes  of  DecUlons 


Effeot  of  passage  of  state  law.'^^jiis 
act  ,wa8  superseded  by  a  state  prknary 
election  law  upon  the  effective  dale  ol 
such  law.  U.  S.  V.  Gradwell,  37  S.  Ct. 
407,  61  L.  Ed.  857. 

Conspiracy  to  commit  election  fnuid. 

— ^Under  this  act  there  was  no  protec- 
tion of  rights  of  candidate  at  primary 
election  in  West  Yirginiai  there  being 
no  state  law  on  the  subject,  and  hence 
conspiracy  to  commit  election  fraud  did 
not  fall  within  Criminal  Code,  |§  19,  37 
(Comp.  St.  1916,  §§  10183,  10201).    U. 


S.  V.  O'Toole  (D.  C.)  236  F.  993,  judg- 
ment affirmed  Same  v.  Qradwell,  37  S. 
;C«;.  107,  61  li.  Ed.  857. 

.  C0i|Victhi9  J^i  candidate  of  felony^— 

Proceedijig  '  to.'  f cstrair  secretary  of 
state  from  ptar^irlg  on  pfimary  nominat- 
ing ballot  the  name  of  a  Candidate  for 
United  States  Senator,  on  gyfur^  that 
after  filing  his  affidavit  as  candidatcUie 
was  convicted  of  felony  in  federal  couit,: 
and  was  under  sentence  to  imprison- 
ment, dismissed.  State  y.  Schmahl 
(Minn.)  167  N.  W.  481. 


CHAPTER  TWO— APPORTIONMENT  AND 
ELECTION  OF  REPRESENTATIVES 

§  17.  (Act  Aug.  8,  1911,  c.  5,  §  3.)     Election  by  districts. 

Notes  of  Decisions 


Validity  of  act  redistrictlng  stato^ 
Laws  N.  Y.  1917,  c.  797,  dividing  state 
into  congressional  districts  pursuant  to 
Act  Cong.  Aug.  8,  1911,  c.  5,  reappor- 
tioning number  of  Representatives,  etc., 
is  valid,  although  Laws  N.  T.  1911,  c. 
890,  also  redistricted  state  immediately 
following  said  congressional  reappor- 
tionment. People  ex  rel.  Fitzgerald  v. 
Voorhis,  119  N.  E.  106,  222  I?.  T.  494, 
affirming  order  (Sup.)  168  N.  T.  S. 
1124. 

What  statote  controls  election.— Laws 
N.  Y.  1917,  c.  797,  dividing  state  into 


congressional  districts,  applies  to  elec- 
tion for  filling  vacancy  caused  by  res- 
ignation of  Representative  whose  dis- 
trict at  time  of  his  election  was  fixed 
by  Laws  N.  T.  1911,  c.  890.  People  ex 
rel.  Fitzgerald  v.  Voorhis,  119  N.  E. 
106,  222  N.  Y.  494.  affirming  order 
(Sup.)  168  N.  Y.  S.  1124. 

Executive  proclamation,  calling  spe- 
cial election  to  fill  vacancy  in  specified 
congressional  district,  refers  to  district 
as  then  fixed  by  Laws  N.  Y.  1917,  c. 
797,  and  not  to  district  as  it  existed  un- 
der Laws  N.  Y.  1911,  ci*.  890,  when  re- 
signing Representative  was  elected.    Id. 


§  18.  (Act  Aug.  S,  1911,  c.  5,  §  4.)     Redistricting  under  state  laws. 


Notes  of  Decisions 


Constitutionality^— Courts  may  not 
treat  provisions  of  congressional  ap- 
portionment act  under  which  referen- 
dum is  recognized  as  repugnant  to  re<- 
publican  form  of  government  guaran- 
teed by  Const,  art.  4,  §  4,  since  Con- 
gress has  exclusive  authority  to  uphold 
the  guaranty.  State  of  Ohio  ex  rel. 
Davis  V.  Hildebrant,  36  S.  Ct.  708,  241 
U.  S.  565.  60  L.  Ed.  1172.  affirming 
114  N.  E.  55,  94  Ohio  St  154. 

Recognition  by  Congress  in  this  act 
of  referendum  as  part  of  state  power 
ia  creating  congressional  districts,  does 
not  violate  Const,  art.  1,  §  4,  that  times 
and    manner    of   holding   elections   for 

Supp.U.S.CoMP.'ia 


representatives  shall  be  prescribed  by 
the  Legislature  of  each  state.    Id. 

Exercise  of  legislative  power.— Con- 
gress by  this  act  intended  that,  where 
the  referendum  is  treated  as  part  of 
the  legislative  power,  it  should  be  held 
as  the  state  legislative  power  for  the 
purpose  of  creating  congressional  dis- 
tricts. State  of  Ohio  ex  reL  Davis  v. 
Hildebrant,  36  S.  Ct.  708,  241  U.  S. 
565,  60  L.  Ed.  1172,  affirming  114  N. 
E.  55,  94  Ohio  St.  154. 

Result  of  election^— The  Congression- 
al Redistricting  Act,  having  failed  of 
approval  on  submission  to  referendum, 
is  invalid.  State  v.  Hildebrant  (Ohio) 
114  N.  B.  55. 
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CHAPTER  FOUR— COMPENSATION  OF 

MEMBERS 

§  40.  (R.  S.  §  38,  as  amended.  Act  March  3,  1875,  c.  130,  §  1.)     Rep- 
«  resentatives'  salaries  payable  monthly. 

The  Sergeant  at  Arms  of  the  House  of  RepresentatlTes  was  authorized  and 
directed  to  pay  to  the  members  of  the  House  of  Representatives  of  the  65th 
Ck>ngre8B,  who  had  been  serving  with  the  military  or  naval  forces  of  the  United 
States  in  the  war  with  €lermany  and  her  allies,  compensation  from  and  after 
the  day  of  their  discharge  from  military  or  naval  duty  at  the  rate  provided  by 
law  for  Representatives  in  Congress,  upon  th$  resumption  and  during  the  con- 
tinuance of  their  duties  as  Representatives/ in  Congress,  by  Res.  March  3, 
1919,  c.  117,  40  Stat  1324.  .    ;.     -,    r  .- 


•  ••    • 


#  •  ■ 

§  43a.  (Res.  Marcl\.9c*^l4»\cMlf.)     Compensation  to  members 
serving  Witb'mittVtfy  of  naval  forces. 

See.Bo^e-indeV  §  40.*  * 

I  •/:§:  57.  (Act  July  31,  1894,  c.  174,  §  1.)     Salaries  of  Senators  filling 
;    ' '  *      vacancies. 

Cited  without  definite  application,  II-      Use  of  Peeler,  36  S.  Ct  321,  60  U 
linois  Surety  Co.  v.  United  States,  to      Ed.  609. 


CHAPTER  FIVE— OFFICERS  AND  PERSONS  IN 

THE  EMPLOY  OF  THE  SENATE  AND 

HOUSE  OF  REPRESENTATIVES 

Sec  Sec 

58.  Officers  and  employes  of  Senate.  76.  Clerks  to  Members  of  House. 

59.  Officers  and  employes  of  House.  76a.  Clerks  to  members,  delegates  and 
73.  Janitors  to  committees  of  House.  resident  commissioners. 

74a.  Clerks  to  Senators.  78.  Pay  of  official  reporters. 

75.  Clerks  to  Members  and  Delegates      106a.  Legislative  Drafting  Service;  du- 
of  House.     •  ties. 

§  58.  (R.  S.  §  52.)     Officers  and  employes  of  Senate. 

For  enumeration  of  officers  and  employes  of  the  Senate,  with  their  rates  ol 
compensation,  see  Act  March  1,  1919,  c  86,  §  1,  40  Stat.  1213. 

§  59.  (R.  S.  §  53.)     Officers  and  employ6s  of  House. 

For  enumeration  of  officers  and  employes  of  £[ouse  of  Representatives,  with 
their  rates  of  compensation,  see  Act  March  1,  1919,  c.  86,  §  1,  40  Stat  1213. 

§  73.  (Act  March  1,  1919,  c.  86,  §  1.)     Janitors  to  committees  of 
House. 

Janitors  under  the  foregoing  shall  be  appointed  by  the  chairmen, 
respectively,  of  said  committees,  and  shall  perform  under  the  direc- 
tion of  the  Doorkeeper  all  of  the  duties  heretofore  required  of  mes- 
sengers detailed  to  said  committees  by  the  Doorkeeper,  and  shall 
be  subject  to  removal  by  the  Doorkeeper  at  any  time  after  the  ter- 
mination of  the  Congress  during  which  they  were  appointed.  (40 
Stat.  1218.) 

This  section  is  a  provision  following  an  appropriation  for  clerks,  messengers, 
and  janitors  to  certain  enumerated  committees  of  the  House  of  Representa- 
tives, in  the  legislative,  executive,  and  judicial  appropriation  for  the  fiscal 
year  1920.  cited  above.  It  has  been  repeated  'in  prior  legislative,  executive, 
and  judicial  appropriation  acts. 

§  74a.     (Act  March  1,  1919,  c.  86,  §  1.)     Clerks  to  Senators. 

Clerical  Assistance  to  Senators :  For  clerical  assistance  to  Sena- 
tors who  are  not  chairmen  of  the  committees  specifically  provided 
for  herein:    ♦    ♦    Such  clerks  and  assistant  clerks  shall  be  ex  of- 
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ficio  clerks  and  assistant  clerks  of  any  committee  of  which  their 
Senator  is  chairman.    (40  Stat..  1215.) 

This  section  is  a  provision  following  an  appropriation  for  clerks  and  mes- 
sengers to  certain  enumerated  committees  of  the  Senate  in  the  legislative, 
executive,  and  judicial  appropriation  act  for  the  fiscal  year  1920,  cited  above. 

§  75.  (Res.  March  3,  1893,  No.  21.)     Clerks  to  Members  and  Dele- 
gates of  House. 

The  annual  legislative,  executive,  and  judicial  appropriation  acts  make  ap- 
propriations for  clerk  hire  for  Members.  Delegates,  and  Resident  Commis- 
sioners, accompanied  by  a  provision  that  no  part  thereof  shall  be  paid  to  any 
member.  Delegate,  or  Resident  Commissioner.  See  Act  March  1,  1919,  c.  86, 
§  1,  40  Stat  1213.  I 

§  76.  (Act  July  7,  1898,  c.  571,  §  1.)     Clerks  to  members  of  House. 

For  current  appropriation  for  clerks  to  members  of  House  of  Representatives, 
see  Act  March  1,  1919,  c.  86,  §  1,  40  Stat.  1213. 

§  76a.  (Act  March  1,  1919,  c.  86,  i  1.)     Clerks  to  members,  dele- 
gates and  resident  commissioners. 

See  note  under  §  76. 

§  78.  (Act  June  22,  1874,  c.  388,  §  1.)     Pay  of  official  reporters. 

For  current  appropriation  for  the  official  reporters,  see  Act  March  1,  19l9, 
c.  86,  §  1,  40  Stat.  1213. 

§  106a.  (Act  Feb.*  24,  1919,  c.  18,  §  1303.)     Legislative  Drafting 
Service;  duties. 

(a)  There  is  hereby  created  a  Legislative  Drafting  Service  un- 
der the  direction  of  two  draftsmen,  one  of  whom  shall  be  appointed 
by  the  President  of  the  Senate,  and  one  by  the  Speaker  of  the 
House  of  Representatives,  without  reference  to  political  affiliations 
and  solely  on  the  ground  of  fitness  to  perform  the  duties  of  the 
office.  Each  draftsman  shall  receive  a  'salary  of  $5,000  a  year,  pay- 
able monthly.  The  draftsmen  shall,  subject  to  the  approval  oi  the 
President  of  the  Senate  and  the  Speaker  of  the  House  of  Repre- 
sentatives, employ  and  fix  the  compensation  of  such  assistant 
draftsmen,  clerks,  and  other  employees,  and  purchase  such  furni- 
ture, office  equipment,  books,  stationery,  and  other  supplies,  as  may 
be  necessary  for  the  proper  performance  of  the  duties  of  the  serv- 
ice and  as  may  be  appropriated  for  by  Congress. 

(b)  The  Drafting  Service  shall  aid  in  drafting  public  bills  and 
resolutions  or  amendments  thereto  on  the  request  of  any  commit- 
tee of  either  House  of  Congress^  but  the  Library  Committee  of  the 
Senate  and  the  Library  Committee  of  the  House  of  Representa- 
tives, respectively,  may  determine  the  preference,  if  any,  to  be  given 
to  such  requests  of  the  committees  of  either  House,  respectively. 
The  draftsmen  shall,  from  time  to  time,  prescribe  rules  and  regu- 
lations for  the  conduct  of  the  work  of  the  service  for  the  commit- 
tees of  each  House,  subject  to  the  approval  of  the  Library  Com- 
mittee of  each  House,  respectively. 

(c)  For  the  remainder  of  the  current  fiscal  year  there  is  hereby  ap- 
propriated, out  of  any  money  in  the  Treasury  not  otherwise  ap- 
propriated, the  sum  of  $25,000,  or  so  much  thereof  as  may  be  neces- 
sary, for  the  purpose  of  defraying  the  expenses  of  the  establish- 
ment and  maintenance  of  the  service,  including  the  payment  of 
salaries  herein  authorized.  One-half  of  all  appropriations  for  the 
service  shall  be  disbursed  by  the  Secretary  of  the  Senate  and  one- 
half  by  the  Clerk  of  the  House  of  Representatives.    (40  Stat.  1141.) 

This  section  is  §  1303  of  the  Revenue  Act  of  1918  (Title  XIII— General  Ad- 
ministratiye  Proyisions),  dted  above. 
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CHAPTER  SIX— THE  LIBRARY  OF  CONGRESS 

§  129.  (Act  Feb.  19,  1897,  c.  265,  §  1.)     Appointment  of  Librarian, 
an^  government  of  Library. 

For  current  appropriation  for  Librarian,  Chief  Assistant  librarian,  etc., 
with  their  rates  of  compensation,  see  Act  March  1,  1919,  c.  86,  f  1,  40  Stat. 
1213. 

§  134a.  (Act  March  4,  1915,  c.  141,  §  1.)     Superintendent  of  Li- 
brary building  and  grounds;   salary. 

The  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year 

1919,  Act  'July  3,  1918,  c.  130,  §  1,  40  Stat.  757,  and  that  for  the  fiscal  year 

1920,  Act  March  1,  1919,  c.  86,  §  1,  40  Stat  1213,  fix  the  salary  of  the  Super- 
intendent of  the  Library  buildings  and  grounds  at  $3,600  per  annum. 


CHAPTER  SEVEN— CONGRESSIONAL  INVESTI- 
GATIONS 

§  155.  (R.  S.  §  101.)     Oaths  to  witnesses. 

Power   of   committee   to   Investigate  attorney,  is  acting  within  constitutional 

acts   of   district  attorney^— A   subcom-  limits  when  it  investigates  the  attor- 

mittee  of  the  House  of  Representatives,  ney*s  acts.    U.  S.  v.  Gordon  (D.  G.)  235 

acting  under  a  resolution  for  the  im-  F.  422. 
peachment  of  a  United  States  district 


CHAPTER  EIGHT  A— CONTRIBUTIONS  FOR 
PURPOSE  OF  INFLUENCING 

ELECTIONS 

§  188.  (Act  June  25,  1910,  c.  392,  §  1.)  "Political  committee"  de- 
fined. 

Adoption  of  state  laws.— That  Con-  lation  of  state  laws  on  the  subject.    U. 

gress  has  provided  for  expenses  to  be  S.  v.  0*Toole  (D.  C.)  236  F.  993,  judg- 

incurred  in  primary  elections  by  candi-  ment  affirmed  Same  v.  Gradwell,  37  S. 

dates  for  House  of  Representatives  and  Ct.  407,  243  U.  S.  476,  61  L.  Ed.  857. 
Senate  is  no  adoption  as  federal  legis- 

§  192.  (Act  Jime  25,  1910,  c.  392,  §  5,  as  amended,  Act  Aug.  19, 
1911,  c.  33,  §  1.)     Statements  by  treasurer  to  be  filed,  etc. 

See  U.  S.  V.  Gradwell,  37  S.  Ct  407,  Habeas  corpus  on  ground  of  unoonsti- 

61  L.  Ed.  857.  tutionality   of   statute^— See   Ex   parte 

Blair  (D.  C.)  253  F.  800. 

§  195.  (1)  (Act  June  25,  1910,  c.  392,  §  8,  as  amended.  Act  Aug. 
19,  1911,  c.  33,  §  2,  and  Act  Aug.  23,  1912,  c.  349.)  Candidate 
defined. 

See  U.  S.  V.  GradweU,  37  S.  Ot.  407, 
61  L.  Ed.  857;  Ex  parte  Blair  (D.  O.) 
253  F.  800. 
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TITLE  III— THE  PRESIDENT 


CHAPTER  TWO— OFFICE  AND  COMPENSA- 
TION OF  THE  PRESIDENT 

§  227.    (R.  S.  §  155.)     Officers  of  the  President's  household. 

For  enumeration  and  fixing  of  compensation,  see  Act  March  1,  1919,  ch.  86, 
S  1,  40  Stat.  1213. 

§  229.  (Act  March  1,  1919,  c.  86,  §  1.)  Detail  of  employes  of  Ex- 
ecutive Departments  to  office  of  President. 
Employees  of  the  executive  departments  and  other  establishments 
of  the  executive  branch  of  the  Government  may  be  detailed  from 
time  to  time  to  the  office  of  the  President  of  the  United  States  for 
such  temporary  assistance  as  may  be  necessary.    (40  Stat.  1222.) 

This  section  is  a  provision  of  the  legislative,  executive,  and  Judicial  appro- 
priation act  for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in 
prior  appropriation  acts. 
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TITLE  IV— PROVISIONS  APPLICABLE  TO  ALL 
THE  EXECUTIVE  DEPARTMENTS 


Sec. 

234.  Salaries  of  heads  of  Departments. 

235.  Departmental  regulations. 

242.  Classification  of  Department  clerks. 

243a.  Employment  of  wives  of  soldiers 
and  sailors. 

246.  Salaries  of  clerks  and  employes. 

249.  Officers,  clerks,  etc.,  how  employed. 

251a.  Transfer  of  clerks  from  executive 
departments  to  independent  es- 
tablishments. 

i251b.  Employment  of  employes  of  ex- 
ecutive departments,  in  other 
executive  departments,  at  in- 
creased compensation. 

261c.  Branches  of  government  of  Dis- 
trict of  Columbia  as  govern- 
mental establishments. 


Sec. 

252a.  Details  of  persons  in  classified 
service  at  Washington  for  serv- 
ice outside  District. 

258.  Disbursing  clerks. 

259.  Vacancies;   temporarily  filling. 

260.  Vacancies  in  subordinate  offices. 
270.  Evidence    for   suits   in    Court   of 

Claims. 

283a.  Coordination  of  executive  agen- 
cies. 

283b.  Transfer  of  personnel  or  duties. 

283c.  Executive  agency  for  control  of 
aeroplanes. 

283d.  Expenditure  of  appropriations. 

283e.  Abolition  of  bureaus. 

283f.  Acts  suspended;  termination  of 
act 


§  234.  (R.  S.  §  160.)     Salaries  of  heads  of  Departments. 

See  legislative,  executive,  and  judicial  appropriation  act,  Act  March  If  1919, 
c.  86,  40  Stat.  1213. 

§  235.  (R.  S.  §  161.)     Departmental  regulations. 

2.  Regulations  not  to  be  inconsistent 
with  iaw.— See  Illinois  Cent.  B.  Co.  v. 
U.  S.,  52  Ct.  CI.  53. 

Departmental  regulation  that  sol- 
dier's homestead  declaratory  statement 
may  be  executed  before  any  officer  au- 
thorized to  administer  oaths  held  not 
inconsistent  with  act  providing  for  ad- 
ministering of  oaths  by  certain  United 
States  official  in  district  in  which  land 
is  situated,  or  provision  of  Rev.  St.  { 
2293  (Comp.  St.  1916,  §  4545).  U.  S.  v. 
Morehead,  37  S.  Ct.  458,  243  U.  S.  607, 
61  L.  Ed.  926. 

5.  Reguiations  for  carrying  out  par- 
ticuiar  iaws.— Regulation  requiring  af- 
fidavit to  soldier's  homestead  declara- 
tion giving  him  preferential  right  un- 
der Homestead  Law,  Rev.  St.  §§  2304- 
2309  (Comp.  St.  1916,  |§  4592-4594, 
4602,  4603,  4605),  could  be  adopted  by 
the  Land  Department  under  Rev.  St.  §§ 
441,  453.  2478  (Comp.  St.  1916,  §§  681, 
699,  5120),  and  this  section,  notwith- 
standing reference  to  pre-emption  cas- 
es in  section  2309  fComp.  St.  1916,  § 
4605).  TJ.  S.  V.  Morehead,  37  S.  Ct. 
458,  243  U.  S.  607,  61  L.  Ed.  926. 

Under  Cr.  Code,  §  194  (Comp.  St. 
1916.  §  10364),  and  this  section,  and 
regulation  of  Post  Office  Department, 
prescribing  what  should  constitute  a 
letter  box  within  the  Criminal  Code, 
held  within  the  authority  conferred  up- 
on the  Postmaster  General.  Rosen  v. 
U.  S.,  38  S.  Ct.  148,  245  U.  S.  467,  62 
L.  Ed.  406,  affirming  judgments  237 
F.  810,  151  C.  C.  A.  52,  and  Pakas  v. 
U.  S..  240  F.  350,  153  C.  C.  A.  276. 

Under  this  section  the  Postmaster 
General  has  authority  to  designate  a 
private     box     for     the     receipt     of 


mail  as  a  letter  box,  within  the  mean- 
ing of  Criminal  Code,  §  194  (Comp.  St. 
1916,  §  10364).  Pakas  v.  U.  S.,  240  F, 
350,  153  C.  C.  A.  276. 

6.  Custody,  use,  oto.,  of  phoperty.^ 

Mail  is  property,  within  this  section, 
and  belongs  for  certain  purposes  to  the 
United  States.  Pakas  v.  U.  S.,  240  F. 
350,  153  O.  C.  A.  276. 

9.  Force  and  effeot  of  regulations  as 
law.<— Under  Criminal  Code,  §  194 
(Comp.  St  1916,  §  10364),  and  this 
section,  and  regulation  of  Post  Office 
Department,  boxes  placed  in  hall  of 
building  for  receipt  of  mail,  held  au- 
thorized depositories  of  mail  matter  as 
respected  stealing  of  mail  matter.  Ros- 
en V.  U.  S.,  38  S.  Ct.  148,  245  U.  S. 
467,  62  L.  Ed.  406,  affirming  judgments 
237  F.  810,  151  C.  C.  A.  52,  and  Pakas 
T.  U.  S.,  240  F.  350,  153  C.  C.  A.  276. 

Rule*  and  regulations  adopted  pur- 
suant to  power  conferred  on  head  of 
department  held  to  have  the  force  of 
law  if  consistent  therewith,  reasonable, 
and  within  the  scope  of  the  powet  con- 
ferred. In  re  Aliens  (D.  C.)  231  F. 
835. 

li.  Violations  of  regulations^— Under 
this  section,  and  Criminal  Code,  §  194 
(Comp.  St.  1916,  §  10364),- a  convicUon 
for  receiving  property  taken  from  let- 
ters stolen  from  a  private  box,  des- 
ignated as  a  letter  box,  is  authorized. 
Pakas  V.  U.  S..  240  F.  $50,  153  C. 
C.  A.  276.- 

Cited    without    definite    application, 

Illinois  Surety  Co.  v.  United  States,  to 
Use  of  Peeler,  36  S.  Ct.  321;  In  re 
Yalecia  Condensed  Milk  Co.  (0.  C.  A.) 
240  F.  310. 
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Tit.  4)  EXECUTIVE  DEPARTMENTS  §   251b 

§  242.  (R.  S.  §  163.)     Classification  of  Department  clerks. 

Change  of  classification  as  affecting  class  4,  could  not  recover  from  United 

rights  as  to  compensation.— Widow  of  States  salary  of  her  deceased  husband 

one      originally     appointed     assistant  as   United  States  weigher  of  customs 

weigher  of  customs,  statutes  not  pro-  from    time    of    appointment   as    derk, 

viding   for    such   assistants,   later   ap-  class  8,   up   to   his   death,   though   he 

pointed  by  collector  clerk,  class  3,  new  performed  some  or  all  duties  of  weigh- 

office,  to  act  as  acting  United  States  er.     MacMath  y.  U.  S.,  39  S.  Ot  81, 

weigher,  and  still  later  appointed  clerk,  63  L.  Ed.  — . 

4 

§  243a.  (Act  Aug.  31,  1918,  c.  166,  §  5.)     Employment  of  wives  of 
soldiers  and  sailors. 
The  wife  of  a  soldier  or  sailor  serving  in  the  present  war  shall  not 
be  disqualified  for  any  position  or  appointment  under  the  Govern- 
ment because  she  is  a  married  woman.    (40  Stat.  956.) 

This  was  section  5  of  an  act  entitled  "An  act  amending  the  act  entitled  *An 
act  to  authorize  the  President  to  increase  temporarily  the  Military  Bstab- 
lishment  of  the  United  States,'  approved  May  eighteenth,  nineteen  hundred  and 
seventeen,"  cited  above. 

§  246.  (R.  S.  §  167.)     Salaries  of  clerks  and  employes. 

For  enumeration  of  clerks  and  employes  in  the  various  departments,  with 
their  rates  of  compensation,  see  Act  March  1,  1919,  c.  86,  §  1,  40  Stat  1213. 

§  249.  (Act  Aug.  5,  1882,  c.  389,  §  4.)  Officers,  clerks,  etc.,  how  em- 
ployed. 

Transfer  between  departments.— Des-  hibited  by  Comp.  St.  1918,  |  6778,  nor 

ignation    of    clerk    in    Department    of  by  this  section,  as  to  employment  with- 

Commerce  to  perform  additional  serv-  out  specific  authority  of  Congress.    30 

ices  without  extra  pay  in  Department  Op.  Atty.  Gen.  129. 
of  Labor  is  not  an  "employment,"  pro- 

§  251a.  (Act  Oct.  6,  1917,  c.  79,  §  6.)  Transfer  of  clerks  from  ex- 
ecutive departments  to  independent  establishments. 
Section  five  of  the  Act  of  June  twenty-second,  nineteen  hundred 
and  six,  prohibiting  the  transfer  of  employees  from  one  executive 
department  to  another,  shall  apply  with  equal  force  and  effect  to 
the  transfer  of  employees  from  executive  departments  to  independ- 
ent establishments  and  vice  versa  and  to  the  transfer  of  employees 
from  one  independent  establishment  to  another:  Provided,  That 
the  United  States  Shipping  Board  Emergency  Fleet  Corporation 
shall  be  considered  a  Government  establishment  for  the  purposes 
of  this  section.    (40  Stat.  383.) 

This  was  section  6  of  the  urgent  deficiency  appropriation  act  for  the  year 
1918,  and  prior  years,  cited  above. 

§  251b.  (Act  Oct.  6,  1917,  c.  79,  §  7.)  Employment  of  employ6s 
of  executive  departments,  in  other  executive  departments,  at 
increased  compensation. 

No  civil  employee  in  any  of  the  executive  departments  or  other 
Government  establishments,  or  who  has  been  employed  therein 
within  the  period  of  one  year  next  preceding  his  proposed  employ- 
ment in  any  other  executive  department  or  othe/  Government  es- 
tablishment, shall  be  employed  hereafter  and  paid  from  a  lump- 
sum appropriation  in  any  other  executive  department  or  other  Gov- 
ernment establishment  at  an  increased  rate  of  compensation.  And 
no  civil  employee  in  any  of  the  executive  departments  or  other  Gov- 
ernment establishments  or  who  has  been  employed  therein  within 
the  period  of  one  year  next  preceding  his  proposed  employment  in 
any  other  executive  department  or  other  Government  establish- 
ment and  who  may  be  employed  in  another  executive  department 
or  other  Government  establishment  shall  be  granted  an  increase  in 
compensation  within  the  period  of  one  year  following  such  reem- 
ployment: Provided,  That  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation  shall  be  considered  a  Government 
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§   251b  EXECUTIVE  DEPAETMENT8  (Tit.  4 

establishment  for  the  purposes  of  this  section:  Provided  further, 
That  this  section  shall  not  be  construed  to  repeal  section  five  of  the 
Act  of  June  twenty-second,  nineteen  hundred  and  six,  which  pro- 
hibits the  transfer  "of  employes  from  one  department  to  another. 
(40  Stat.  383.) 

This  was  section  7  of  the  urgent  deficiency  appropriation  act  for  the  fiscal 
year  1918,  and  prior  years,  cited  above. 

§  251c.  (Act  March  28,  1918,  c.  28,  §  2.)  Branches  of  Govern- 
ment of  District  of  Columbia  as  governmental  establishments. 
All  branches  of  the  government  of  the  District  of  Columbia  shall 
be  considered  a  governmental  establishment  for  the  purposes  of 
section  seven  of  the  deficiency  appropriation  Act  approved  October 
sixth,  nineteen  hundred  and  seventeen.     (40  Stat.  498.) 

This  was  section  2  of  the  urgent  deficiency  appropriation  act  for  the  year 
1918,  and  prior  years,  on  account  of  war  expenses,  cited  above. 

§  252a.  (Act  March  1,  1919,  c.  86,  §  6.)  Details  of  persons  in  classi- 
fied service  at  Washington  for  service  outside  District. 
In  expending  appropriations  made  in  this  Act  persons  in  the 
classified  service  in  the  District  of  Columbia,  shall  not  be  detailed  for 
service  outside  of  the  District  of  Columbia  except  for  or  in  con- 
nection with  work  pertaining  directly  to  the  service  at  the  seat  of 
government  of  the  department  or  other  Government  establish- 
ment from  which  the  detail  is  made:  Provided,  That  nothing  in 
this  section  shall  be  deemed  to  apply  to  the  investigation  of  any  mat- 
ter or  the  preparation,  prosecution,  or  defense  of  any  suit  by  the 
Department  of  Justice.    (40  Stat.  1267.) 

This  section  is  §  6  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1920,  cited  above.  The  appropriations  referred 
to  are  those  made  for  officers,  etc.,  in  the  legislative,  executive,  and  judicial 
departments.  The  provisions  of  this  section  have  been  repeated  in  prior 
legislative,  executive,  and  judicial  appropriation  acts. 

§  258.  XR.  S.  §  176.)     Disbursing  clerks. 

The  apt^ointment  of  special  disbursing  agents  for  the  duration  of  the  war 
with  Germany,  to  disburse  the  appropriation  for  the  expenses  of  the  audit 
of  accounts  of  the  military  establishment  in  foreign  countries,  is  authorized 
by  a  provision  of  Act  Sept.  24,  1917,  c.  56,  §  12,  post,  §  420a. 

Notes  of  Decisions 

Failure  to    make  appropriation.— Fail-  Comp.  St.  1916,  §  933,  does  not  pre- 

ure  of  Congress  to  make  specific  provi-  elude  his  appointment,  in  view  of  this 

sion  for  salary  of  disbursing  clerk  in  section.    30  Op.  Atty.  Gen.  129. 
Department   of  Labor,    authorized   by 

§  259.  (R.  S.  §  177.)     Vacancies;    temporarily  filling. 

Powers  of  special  assistant  attorney.  De  facto  officer^— Assistant  to  Attor- 

— Under  Act  June  30,  1906.   Rev.   St.  ney  General  appointed  for  special  pros- 

§§  161,  348,  360  (Comp.  St.  1916,  §§  235,  ecutions   under   Rev.    St.   §§   161,   348, 

517,   535),   and  this   section,   attorney,  360  (Comp.  St.  1916,  §§  235,  517,  535), 

not  resident  of  district  wherein  pros-  and  this  section  and  Act  June  30,  1906, 

ecutions   were   instituted,   having   been  held  at  least  a  de  facto  officer  so  that, 

appointed    special   assistant,    by   letter  on    motion    to    quash    indictment,    his 

signed  by  Assistant  Attorney  General,  right  to  appear  before  grand  jury  could 

for  Attorney  General,  held  authorized  not  be  questioned.    May  v.  U.  S.,  236 

to   participate  in  grand  jury   proceed-  F.  495,  149  C.  C.  A.  547. 
ings.    May  v.  U.   S.,  236  F.  495,  149 
C.  C.  A.  547. 

§  260.  (R.  S.  §  178.)     Vacancies  in  subordinate  offices. 

Admissibility  of  certificates  of  Comp-  all  certificates  from  the  office  of  the 

trolier   of   Currency. — In   view   of  this  Comptroller   of   the    Currency    of   the 

section  and  Rev.  St.  §§  327,  884  (Comp.  United    States,    authenticated   by    seal, 

St.  1916,  ^  498,  1496),  as  to  certifi-  are  admissible.    Weitzel  v.  Brown,  112 

cates  of  Comptroller  of  the  Currency,  N.  E.  945,  224  Mass.  190. 
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Tit.  4)  EXECUTIVE  DEPARTMENTS  §  28Sd 

§  270.  (R.  S.  §  188.)     Evidence  for  suits  in  Court  of  Claims. 

GitMl    without    definite    application. 

United  States  Fidelity  &  Guaranty  Go. 
V.  U.  S.,  50  Ct.  CI.  316. 

§  283a.  (Act  May  20,  1918,  c.  78,  §  1.)     Co-ordination  of  execu- 
tive agencies. 

For  tl^e  national  security  and  defense,  for  the  successful  prose- 
cution oiF  the  war,  for  the  support  and  maintenance  of  the  Army 
and  Navy,  for  the  better  utilization  of  resources  and  industries, 
and  for  the  more  effective  exercise  and  more  efficient  administra- 
tion by  the  President  of  his  powers  as  Commander  in  Chief  of  the 
land  and  naval  forces  the  President  is  hereby  authorized  to  make 
such  redistribution  of  functions  among  executive  agencies  as  he 
may  deem  necessary,  including  any  functions,  duties,  and  powers 
hitherto  by  law  conferred  upon  any  executive  department,  com- 
mission, bureau,  agency,  office,  or  officer,  in  such  manner  as  in  his 
judgment  shall  seem  best  fitted  to  carry  out  the  purposes  of  this 
Act,  and  to  this  end  is  authorized  to  make  such  regulations  and 
to  issue  such  orders  as  he  may  deem  necessary,  which  regulations 
and  orders  shall  be  in  writing  and  shall  be  filed  with  the  head  of 
the  department  affected  and  constitute  a  public  record :  Provided, 
That  this  Act  shall  remain  in  force  during  the  continuance  of  the 
present  war  and  for  six  months  after  the  termination  of  the  war 
by  the  proclamation  of  the  treaty  of  peace,  or  at  such  earlier  time' 
as  the  President  may  designate:  Provided  further.  That  the  ter- 
mination of  this  Act  shall  not  affect  any  act  done  or  any  right  or 
obligation  accruing  or  accrued  pursuant  to  this  Act  and  during  • 
the  time  that  this  Act  is  in  force:  Provided  further.  That  the  au- 
thority by  this  Act  granted  shall  be  exercised  only  in  matters  re- 
lating to  the  conduct  of  the  present  war.    (40  Stat.  556.) 

This  section,  and  the  live  sections  next  following,  were  an  act  entitled  "An 
act  authorizing  the  President  to  co-ordinate  or  consolidate  executive  bureaus, 
agencies,  and  offices,  and  for  other  purposes,  in  the  interest  of  economy  and 
the  more  efficient  concentration  of  the  government,'*  cited  above. 

§  283b.  (Act  May  20,  1918,  c.  78,  §  2.)     Transfer  of  personnel 
or  duties. 

In  carrying  out  the  purposes  of  this  Act  the  President  is  au- 
thorized to  utilize,  coordinate,  or  consolidate  any  executive  or  ad- 
ministrative commissions,  bureaus,  agencies,  offices,  or  officers 
now  existing  by  law,  to  transfer  any  duties  or  powers  from  one 
existing  department,  commission,  bureau,  agency,  office,  or  officer 
to  another,  to  transfer  the  personnel  thereof  or  any  part  of  it  either 
by  detail  or  assignment,  together  with  the  whole  or  any  part  of 
the  records  and  public  property  belonging  thereto.  (40  Stat.  556.) 
See  note  to  §  283a,  ante. 

§  283c.  (Act  May  20,   1918,  c.  78,  §  3.)     Executive  agency  for 

control  of  aeroplanes. 
The  President  is  further  authorized ,  to  establish  an  executive 
agency  which  may  exercise  such  jurisdiction  and  control  over  the 
production  of  aeroplanes,  aeroplane  engines,  and  aircraft  equip- 
ment as  in  his  judgment  may  be  advantageous;  and,  further,  to 
transfer  to  such  agency,  for  its  use,  all  or  any  moneys  heretofore 
appropriated  for  the  production  of  aeroplanes,  aeroplane  engines, 
and  aircraft  equipment.     (40  Stat.  557.) 

See  note  to  §  283a,  ante. 

§  283d.  (Act  May  20,   1918,  c.  78,  §  4.)     Expenditure  of  appro- 
priations. 

For  the  purpose  of  carrying  out  the  provisions  of  this  Act,  any 
moneys  heretofore  and  hereafter  appropriated  for  the  use  of  any 
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executive  department,  commission,  bureau,  agency,  office,  or  of- 
ficer shall  be  expended  only. for  the  purposes  for  which  it  was  ap- 
propriated under  the  direction  of  such  other  agency  as  may  be 
directed  by  the  President  hereunder  to  perform  and  execute  said 
function.     (40  Stat.  557.) 

See  note  to  §  283a,  ante. 

§  283e.  (Act  May  20,  1918,  c.  78,  §  5.)     Abolition  of  bureaus. 

Should  the  President,  in  redistributing  the  functions  among  the 
executive  agencies  as  provided  in  this  Act,  conclude  that  any 
bureau  should  be  abolished  and  it  or  their  duties  and  functions 
conferred  upon  some  other  department  or  bureau  or  eliminated 
entirely,  he  shall  report  his  conclusions  to  Congress  with  such  rec- 
ommendations as  he  may  deem  proper.     (40  Stat.  557.) 

iSee  note  to  §  283a,  ante. 

§  283f.  (Act  May  20,  19i8,  c.  78,  §  6.)  Acts  suspended;  ter- 
mination of  act. 

All  laws  or  parts  of  laws  conflicting  with  the  provisions  of  this 
Act  are  to  the  extent  of  such  conflict  suspended  while  this  Act  is 
in  force. 

Upon  the  termination  of  this  Act  all  executive  or  administrative 
agencies,  departments,  commissions,  bureaus,  offices,  or  officers 
shall  exercise  the  same  functions,  duties,  and  powers  as  hereto- 
fore or  as  hereafter  by  law  may  be  provided,  any  authorization 
of  the  President  under  this  Act  to  the  contrary  notwithstanding. 
(40  Stat.  557.) 

See  note  to  §  283a,  ante. 
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TITLE  V— THE  DEPARTMENT  OF  STATE 

Sea  Sec. 

294.  Assistant  Solicitors.  800.  Managrement  of  foreign  affairs. 

295.  Law  clerk  to  edit  laws.  301.  Custody  of  seals  and  property. 
297.  Salaries    of    Secretary,  Assistant 

Secretaries,  and  other  officers. 

§  294.  (Act  March  1,  1919,  c.  86,  §  1.)     Assistant  Solicitors. 

Department  of  State.  *.  *  Assistant  solicitors  of  the  depart- 
ment, to  be  appointed  by  the  Secretary — five  at  $3,000  each,  two  at 
$2,500  each.    *    *    (40  Stat.  1224.) 

This  section  is  a  part  of  the  legislative,  ezecutive,  and  judicial  appropri- 
ation act  for  the  fiscal  year  1920,  cited  above.  It  supersedes  similar  provi- 
sions in  the  prior  legislative,  executive,  and  Judicial  appropriation  acts. 

§  295.  (Act  March  1,  1919,  c.  86,  §  1.)     Law  clerk  to  edit  laws. 

Department  of  State.  *  *  Law  clerk  and  assistant,  to  be  se- 
lected by  the  Secretary  to  edit  the  laws  of  Congress  and  perform 
such  other  duties  as  may  be  required  of  them,  at  $2,500  and  $1,500, 
respectively.    *    *    (40  Stat.  1224.) 

This  section  is  a  part  of  the  legislative,  ezecutive,  and  judicial  appropri- 
ation act  for  the  fiscal  year  1920,  cited  above.  It  supersedes  similar  provi- 
sions in  the  prior  legislative,  executive,  and  judicial  appropriation  acts. 

§  297.  (Act  March  1,  1919,  c.  86,  §  1.)  Salaries  of  Secretary,  As- 
sistant Secretaries^  and.  other  officers. 
Department  of  State.  For  Secretary  of  State,  $12,000;  Under 
Secretary  of  State,  to  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  $7,500;  Assistant  Secretary, 
$5,000;  Second  and  Third  Assistant  Secretaries,  at  $4,500  each;  di- 
rector of  the  consular  service,  $4,500;  officers  to  aid  in  important 
drafting  work — five  at  $4,500  each,  ten  at  $3,500  each,  fourteen  at 
$3,000  each,  seventeen  at  $2,500  each,  to  be  appointed  by  the  Sec- 
retary, any  one  of  whom  may  be  employed  as  chief  of  division  of 
far  eastern,  Latin-American,  near  eastern,  or  European  affairs,  or 
upon  other  work  in  connection  with  foreign  relations ;  *  *  chief 
clerk  who  shall  sign  such  official  papers  and  documents  as  the  Sec- 
retary may  direct,  $3,000;  law  clerks — one  $2,500,  two  at  $2,250 
each,  three  at  $2,000  each ;  *  *  chiefs  of  bureaus — two  at  $2,250 
each,  five  at  $2,100  each;  two  translators,  at  $2,100  each;  addition- 
al to  chief  oif  Bureau  of  Accounts  as  disbursing  clerk,  $200;  pri- 
vate secretary  to  the  Secretary,  $2,500;  private  secretary  to  the 
Under  Secretary,  $2,000;  clerk  to  the  Secretary,  $1,800.  *  *  (40 
Stat.  1224.) 

This  section  is  a  part  of  the  legislative,  executive,  and  judicial  appropri- 
ation act  for  the  fiscal  year  1920,  cited  above.  It  supersedes  similar  pro- 
visions in  the  prior  legislative,  ezecutive,  and  judicial  appropriation  acts. 

§  300.  (R.  S.  §  202.)     lyEanagement  of  foreign  affairs. 

Cited  without  definite  application, 
Whelpley  v.  Grosvold  (C.  C.  A.)  249 
F.  812. 

§  301.  (R.  S.  §  203.)     Custody  of  seals  and  property. 

Since   this  section,   and   §§  319  and  partments.   they,   as   mere   custodians, 

617,   respectively,  make  the  Secretary  cannot   without   consent    of    Congress, 

of  State,  Secretary  of  War,  and  Sec-  reassign   quarters   in  the    State,   War, 

retary  of  Navy,  in  express  terms,  cus-  and     Navy     Building.    30     Op.     Atty. 

todians  of  property  of  respective  de-  Gen.  70. 
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CHAPTER  A— THE  DEPARTMENT  AND 
THE  SECRETARY  OF  WAR 

Sec.  Sec. 

312.  Assistant  Secretaries  of  War.  335a.  Claims    for   damages    to    private 

314.  Subordinate  officers.  property    from   military   opera- 

815a.  Chief  clerk  authorized  to  sign  pa-  tions ;     duties   of    Auditor    for 

pers.  War  Department. 

317.  Assignment  of  clerks  and  employes  335b.  Same ;  military  operations ;  pres- 
to duty  in  War  Department.  entation  and  approval. 

319.  Custody  of  the  departmental  rec-  335c.  Same ;   laws  governing. 

ords  and  property.  335d.  Same ;      appropriation     available 

322.  Transportation  of  troops.  for. 

334a.  Reports   of   Secretaries   of   War,  335e.  Same ;  effect  of  act. 
Treasury,  and  Navy. 

§  312.  (Act  March  5,  1890,  c.  26,  as  amended,  Act  April  6,  1918,  c. 
46.)  Assistant  Secretaries  of  War. 
There  shall  be  in  the  Department  of  War  an  Assistant  Secretary, 
a  Second  Assistant  Secretary,  and  a  Third  Assistant  Secretary,  each 
of  whom  shall  be  appointed  by  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate.  The  Assistant  Secretary  shall  be 
entitled  to  a  salary  of  $5,000  per  annum,  payable  monthly,  and  the 
Second  Assistant  Secretary  and  Third  Assistant  Secretary  shall  each 
be  entitled  to  a  salary  of  $4,500  per  annum,  payable  monthly,  and 
shall  perform  such  duties  in  the  Department  of  War  as  shall  be 
prescribed  by  the  Secretary  or  as  may  be  required  by  law.  (26  Stat. 
17.    40  Stat.  515.) 

The  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal 
year  1920,  Act  March  1,  1919,  c.  86,  §  1,  40  Stat.  1213,  fixes  the  salary  of  the 
Assistant  Secretary  at  $5,000;  of  the  Second  Assistant  Secretary  at  $4,500; 
and  makes  no  appropriation  for  the  "Third  Assistant  Secretary." 

§  314.     (R.  S.  §  215,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Subordinate  officers. 

The  urgent  deficiency  appropriation  act  for  the  year  1918,  and  prior  years,  on 
account  of  war  expenses,  Act  March  28,  1918,  c.  28,  §  1,  40  Stat.  459,  provides 
for  the  temporary  employment  of  such  additional  force  of  clerks,  etc.,  as  may 
be  necessary  to  the  prompt  dispatch  of  oflicial  business  in  the  War  Department 
and  its  bureaus,  requires  the  Secretary  of  War  to  submit  to  Congress  a  state- 
ment showing  the  number  and  designation  of  the  persons  employed  and  the  an- 
nual rate  of  compensation  paid  to  each,  and  provides  that  no  more  than  thirty 
persons  shall  be  employed  at  a  rate  of  compensation  in  excess  of  $1,800  per  an- 
num each  and  not  exceeding  $2,400  per  annum  each. 

The  legislative,  exomtive,  and  judicial  appropriation  act  for  the  fiscal  year 
1920,  Act  March  1,  1919.  c.  86,  §  1,  40  Stat.  1213,  makes  the  following  provi- 
sion  for  subordinate  oflScers  in  the  Department:  "Private  secretary  to  the 
Secretary,  $2,500;  clerk  to  the  Secretary,  $2,000;  stenographer  to  the  Sec- 
retary, .^2,000;  clerk  to  the  Assistant  Secretary,  $2,400;  assistant  chief 
clerk,  $2,400;  disbursing  clerk,  $2,750;  appointment  clerk,  $2,2,50;  four 
chiefs  of  divisions,  at  $2,000  each ;  superintendent  of  buildings  outside  of 
State,  War,  and  Navy  Department  Building,  in  addition  to  compeneation 
as  chief  of  division,  $500;  chief  telegrapher,  $1,800,"  and  certain  enumerated 
clerks. 

§  315a.  (Act  March  1,  1919,  c.  86,  §  1.)     Chief  clerk  authorized  to 
sign  papers. 
Office  of   the   Secretary:     *     *     Assistant   and   chief   clerk,  who 
shall  sign  such  official  papers  and  documents  as  the  Secretary  mav 
direct,  $4,000.    *    *    (40  Stat.  1225.) 

Tliis  section  is  a  provision  of  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1920,  cited  above.  Prior  legislative,  executive, 
and  judicial  appropriation  acts  have  contained  a  similar  provision. 
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§  317.  (Act  July  9,  1918,  c.  143.)  Assignment  of  clerks  and  em- 
ployes to  duty  in  War  Department. 
No  clerk,  messenger,  or  laborer  at  headquarters  of  tactical  di- 
visions, military  departments,  brigades,  service  schools,  and  office 
of  the  Chief  of  Staff  shall  be  assigned  to  duty  in  ajiy  bureau  of  the 
War  Department.     (40  Stat.  853.) 

Thifl  was  a  provision  of  the  army  appropriation  act  for  the  fiscal  year  1919, 
cited  above.    It  has  been  repeated  in  prior  appropriation  acts. 

§  319.  (R.  S.  §  217.)  Custody  of  the  departmental  records  and 
property. 

Reassignment  of  quarters.— Since  §§  of  respective  departments,  they,  as 
301,  617,  and  this  section  respectively  mere  custodians,  cannot,  without  con- 
make  the  Secretary  of  State,  Secretary  sent  of  Congress,  reassign  quarters  in 
of  War,  and  Secretary  of  Navy,  in  the  State,  War,  and  Navy  Building.  30 
express  terms,  custodians  of  property  Op.  Atty.   Gen.  70, 

§  322.  (R.  S.  §  220.)     Transportation  of  troops- 
Rates    and    charges.— After   plaintiff      any  question  under  a  theory  that  the 
accepts  transportation  requests  calling       rate  was  only  available  when  payment 
for  a  given  rate,  the  furnishing  of  the       was  made  in  cash.    Louisville  &  N.  R. 
transportation,    and    the    rendering   of       Co.  v.  U.  S.,  52  Ct.  CI.  259. 
bills  at  that  rate,  it  is  too  late  to  raise 

§  334a.  (Act  June  15,  1917,  c.  29,  §  5.)  Reports  of  Secretaries  of 
War,  Treasury,  and  Navy. 
In  addition  to  the  reports  fiow  required  by  law,  the  Secretaries 
of  the  Treasury,  War,  and  Navy  shall  each  on  the  first  Monday 
in  December,  nineteen  hundred  and  seventeen,  and  annually  there- 
after, transmit  to  the  Congress  a  detailed  statement  of  all  expen- 
ditures under  this  Act.     (40  Stat.  217.) 

This  was  section  5  of  the  urgent  deficiencies  appropriation  act  for  the  mili- 
tary and  naval  establishments  on  account  of  war  expenses  for  the  fiscal  year 
1917,  cited  above. 

§  335a.  (Act  Oct.  6,  1917,  c.  79,  §  1.)  Claims  for  damages  to  pri- 
vate property  from  military  operations ;  duties  of  Auditor  for 
War  Department. 

See  post,  §  6104a,  and  note  thereunder.    ^ 

§  335b.  (Act  April  18,  1918,  c.  57,  §  1.)  Same;  military  opera- 
tions;  presentation  and  approval. 

Claims  of  inhabitants  of  France  or  of  any  other  European  coun- 
try not  an  enemy  or  ally  of  an  enemy  for  damages  caused  by  Amer- 
ican military  forces  may  be  presented  td  any  officer  designated  by 
the  President,  and  when  approved  by  such  an  officer  shall  be  paid 
under  regulations  made  by  the  Secretary  of  War.     (40  Stat.  532.) 

This  section,  and  the  three  sections  next  following,  were  an  act  entitled  "An 
act  to  give  indemnity  for  damages  caused  by  American  forces  abroad,"  cited 
above. 

§  335c.  (Act  April  18,  1918,  c.  57,  §  2.)     Same;  laws  governing. 

Claims   under  this  statute  shall  not  be   approved   unless  they 
would  be  payable  according  to  the  law  or  practice  governing  the 
military  forces  of  the  country  in  which  they  occur.     (40  Stat.  532.) 
See  note  to  §  335b,  ante. 

§335d.  (Act  April   18,   1918,  c.   57,   §   3.)     Same;    appropriation 
available  for. 
Hereafter  appropriations  for  the  incidental  expenses  of  the  Quar- 
termaster Corps  shall  be  available  for  paying  the  claims  herein  de- 
scribed.    (40  Stat.  532.) 

See  note  to  §  335b,  ante* 
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§  335e.  (Act  April  18,  1918,  c.  57,  §  4.)     Same;  efFect  of  act 

This  statute  does  not  supersede  other  modes  of  indemnity  now 
in  existence  and  does  not  diminish  responsibility  of  any  member  of 
the  military  forces  to  the  person  injured  or  to  the  United  States. 
(40  Stat.  532.) 

See  note  to  §  335b,  ante. 
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TITLE  VII— THE  DEPARTMENT  OF  THE 

TREASURY 

Chap.  Sec. 

1.    The  Department '• 351a 

Z    The  Secretary  of  the  Treasury 382 

3.  The  Comptroiler 401 

4.  The   Auditore 416 

5.  The  Treasurer 472 

6.  The  Register. 485 

8.  The   Commiesioner  of  Internal  Revenue , 490 

9.  The  Comptroller  of  the  Currency 495 

11.    The    Bureau  of  the  Mint 508 

11  A.  The    Bureau    of   Engraving    and    Printing 510 

11B.  The    Bureau  of  War  Risk  Insurance 614a 


CHAPTER  ONE— THE  DEPARTMENT 

Sec  Bee. 

351a.  Additional  Assistant  Secretaries.      356.  Division  of  Bookkeeping  and  War- 

352.  Organization  of  Department,  offic-  rants. 

es,  and  salaries.  357.  Supervising  Architect. 

352a.  Positions  in  office  of  Auditor  for  368.  Public  accounts  to  be  settled. 

Post  Office  Department  378a.  Enforcement  of  laws  relating  to 

353.  Chief  derk  to  be  chief  executive  Treasury  Department;   employ- 

officer  of  Department.  ment  of  persons  paid  from  cer- 

tain appropriations  for. 

§  351a.  (Act  Oct.  6,  1917,  c.  79,  §  1.)  Additional  Assistant  Sec- 
retaries. 
For  two  additional  Assistant  Secretaries  of  the  Treasury,  to  be 
appointed  by  the  President,  by  and  with  the  .advice  and  consent  of 
the  Senate,  who  are  authorized  at  the  rate  of  $5,000  per  annum  each 
from  the  date  of  this  Act  to  the  close  of  the  present  war  and  six 
months  thereafter.    *    *    (40  Stat.  347.) 

This  was  a  provision  of  the  urgent  deficiency  appropriation  act  for  the 
fiscal  year  1918,  cited  above. 

§  352.  (Act  March  3,  1875,  c.  130,  §  2).     Organization  of  Depart- 
ment, offices,  and  salaries. 

For  current  appropriations  for  officers  and  employes  of  the  Treasury  De- 
partment differing  somewhat  from  the  provisions  of  this  section,  see  Act 
July  3,  1918,  c.  130,  §  1,  40  Stat.  757 ;  Act  March  1, 1919,  c.  86.  §  1,  40  Stat 
1213.  The  latter  act  provides  for  an  assistant  to  the  Secretary,  at  $5,000,  for 
three  Assistant  Secretaries,  at  $5,000  each,  and  for  two  additional  Assistant 
Secretaries,  at  $5,000  each.  It  also  provides  for  a  government  actuary,  un- 
der the  control  of  the  Treasury,  at  $4,000. 

§  352a.  (Act  March  3,  1917,  c.  163,  §  1.)  Positions  in  office  of 
Auditor  for  Post  Office  Department. 
Hereafter  the  Secretary  of  the  Treasury  may  diminish  from  time 
to  time,  as  vacancies  occur  By  death,  resignation,  or  otherwise,  the 
number  of  positions  of  the  several  grades  below  the  grade  of  chief 
of  division  in  the  Office  of  the  Auditor  for  the  Post  Office  Depart- 
ment and  use  the  unexpended  balances  of  the  appropriations  for  the 
positions  so  diminished  as  a  fund  to  pay  the  compensation,  as  fixed 
by  the  Secretary  of  the  Treasury,  of  such  number  of  employees  as 
may  be  necessary  to  audit  the  accounts  and  vouchers  of  the  Postal 
Service.     (39  Stat.  1086.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1918,  cited  above. 

§  353.  (Act  March  1,  1919,  c.  86,  §  1.)     Chief  clerk  to  be  chief  ex- 
ecutive  officer  of  Department. 
Office  of  chief  clerk  and  superintendent:    Chief  clerk,  including 
$300  as  superintendent  of  Treasury  Building,  who  shall  be  the  chief 
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executive  officer  of  the  department  and  who  may  be  designated  by 
the  Secretary  of  the  Treasury  to  sign  official  papers  and  documents 
during  the  temporary  absence  of  the  Secretary  and  the  Assistant 
Secretaries  of  the  department,  $4,000.    *    *     (40  Stat.  1225.) 

This  section  is  a  provleion  of  the  legislative,  executive,  and  judicial  ap- 
propriation act  for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in 
prior  legislative,  executive,  and  judicial  appropriation  acts. 

§  356.  (Act  July  31,  1894,  c.  174,  §  10.)     Division  of  Bookkeeping 
and  Warrants. 


What  are  ^'public  moneys."— Moneys 
received  by  the  Federal  Reserve  Board, 
under  section  10  of  the  Federal  Re- 
serve Act  of  December  23,  1913  (38 
Stat.  261),  are  "public  moneys"  with- 
in the  meaning  of  the  auditing  stat- 
utes, and  consequently  are  subject  to 
audit  by  one  of  the  auditors  of  the 
Treasury  Department  under  §  420,  or 
this  section.    30  Op.  Atty.  Gen.  308. 


Books  as  evidence.— Books  of  record 
prepared  by  treasury  officials  held  ad- 
missible in  action  by  United  States  to 
recover  dividends  on  corporate  stock 
owned  by  it,  to  show  that  payment  of 
such  dividends  had  not  been  made. 
Chesapeake  &  Delaware  Canal  Co.  v. 
U.  S.,  240  F.  903,  153  C.  C.  A.  589. 


§  357.  (Act  Aug.  23,  1912,  c.  350,  §  1.)     Supervising  Architect. 

For  current  appropriations  for  officers  and  employes  in   the  office  of  the 
Supervising  Architect,  see  Act  March  1,  1919,  c.  86,  §  1,  40  Stet.  1213. 

§  368.  (R.  S.  §  236.)     Public  accounts  to  be  settled. 

cited     without    definite    application,       Use  of  Peeler,  36  S.  Ct.  321,  60  L.  Ed. 
minois  Surety  Co.  v.  United  States,  to      609. 

§  378a.  (Act  July  1,  1918,  c.  113,  §  1.)  Enforcement  of  laws  re- 
lating to  Treasury  Department;  employment  of  persons  paid 
from  certain  appropriations  for. 

The  Secretary  of  the  Treasury  is  authorized  to  use  for,  and  in 
connection  with,  the  enforcement  of  the  laws  relating  to  the  Treas- 
ury Department  and  the  several  branches  of  the  public  service 
under  its  control,  not  exceeding  at  any  one  time  four  persons  paid 
from  the  appropriation  for  the  collection  of  customs,  four  persons 
paid  from  the  appropriation  for  salaries  and  expenses  of  internal- 
revenue  agents  or  from  the  appropriation  for  the  foregoing  pur- 
pose, and  four  persons  paid  from  the  appropriation  for  suppress- 
ing counterfeiting  and  other  crimes,  but  not  exceeding  six  persons 
so  detailed  shall  be  employed  at  any  one  time  hereunder :  Provided, 
That  nothing  herein  contained  shall  be  construed  to  deprive  the 
.Secretary  of  the  Treasury  from  making  any  detail  now  otherwise 
authorized  by  existing  law.     (40  Stat.  642.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1919,  cited  above.    It  has  been  repeated  in  prior  appropriation  acts. 
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CHAPTER  TWO— THE  SECRETARY  OF  THE 

TREASURY 

§  382.  (R.  S.  §  249.)     CoUection  of  duties. 

Cited    without    definite    application^  ' 

ViteUi   &   Son   v.   U.   S.,   7   Ct.   Cust 
App.  243. 

§  384.  (R.  S.  §  251.)     Rules,  regulations,  and  forms. 

Cited    without    definite    application, 

ViteUi  &   Son  v.   U.   S.,   7   Ct   Oust. 
App.  243. 

§  386.  (R.  S.  §  257.)     Reports  of  Secretary. 

The  Secretaries  of  the  Treasury,  War,  and  Navy  are  required  to  transmit  ' 
annually  to  Congress  detailed  statements  of  all  expenditures  under  the  urgent 
deficiencies  act  for  the  military  and  naval  establishments  on  account  of  war 
expenses  for  the  fiscal  year  1917,  by  section  5  thereof,  ante,  i  334a. 

§  390.  (Act  July  31,  1894,  c.  174,  §  12,  as  amended.  Act  May  28, 
1896,  c.  252,  §  4.)     Reports  of  officers  delinquent. 
Cited     without    definite    application,      Use  of  Peeler,  36  S.  Ct  321,  60  L. 
Illinois  Surety  Co.  y.  United  SUtes,  to       Ed.  609. 


CHAPTER  THREE— THE  COMPTROLLER 

Sec.  Sec. 

401.  Comptroller.  414a.  Chief  clerk;    countersigning  war- 

404.  Assistant  Comptroller ;  chief  clerk.  rants. 

406.  Power  of  Comptroller  to  direct  set-      415a.  Chief  of  examining  diyisioa. 
tlement  of  accounts. 

410.  P9wers    as    to    inspection    of    ac- 
counts in  District  Qf  Columbia. 

§  401.  (R.  S.  §  268.)     Comptroller. 

For  current  appropriation  for  Comptroller  and  Assistant  Comptroller  of  the 
Treasury,  see  Act  March  1,  1919,  c  86,  |  1,  40  Stat.  1213. 

§  404.  (Act  July  31,  1894,  c.  174,  §  4.)     Assistant  Comptroller; 
chief  clerk. 

The  appointment  of  an  assistant  comptroller,  for  the  period  of  the  war 
with  Germany,  for  the  performance  of  certain  duties  relating  to  the  audit  in 
other  countries  of  the  accounts  of  the  military  establishment,  is  authorized 
by  a  provision  of  Act  Sept.  24,  1917,  c  56,  §  12,  40  Stat.  293,  post,  §  420a. 

§  406.  (R.  S.  §  271,  as  amended.  Act  July  31,  1894,  c.  174,  §  6.) 
Powers  of  Comptroller  to  direct  settlement  of  accounts. 

Cited     without    definite    application,      Use  of  Peeler,  36  S.  Ct.  321,  60  L. 
Illinois  Surety  Co.  v.  United  States,  to       Ed.  609. 

§  410.  (Act  Feb.  19,  1897,  c.  265,  §  1.)     Powers  as  to  inspection  of 
accounts  in  District  of  Columbia. 

See  30  Op.  Atty.  Gen.  308. 

§  414a.  (Act  July  3,  1918,  c.  130,  §  1.)     Chief  clerk;  countersigning 
warrants. 
The  Chief  Clerk  in  the  office  of  Comptroller  of  the  Treasury  here- 
after shall  have  the  power,  in  the  name  of  the  comptroller,  to  counter- 
sign all  classes  of  warrants.     (40  Stat.  773.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1919,  cited  above. 
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§  415a.  (Act  March  1,  1919,  c.  86,  §  1.)     Chief  of  examining  divi- 
sion. 
The  comptroller  may  designate  a  national-bank  examiner  to  act 
as  chief  of  the  examining  division  in  his  office.    (40  Stat.  1230.) 

This  section  is  a  proTision  of  the  Icgislatiye,  executive,  and  judicial  ap* 
propriation  act  for  the  fiscal  year  1920,  cited  above. 


CHAPTER  FOUR— THE  AUDITORS 

8ec  Sec. 

416.  Auditors.                                           ^  420b.  Same;    date  of  determination  of 

418.  Position   of  deputy  auditor   abol-  war. 

ished.  425.  Conclusiveness   of  balances   certi- 

420.  Auditors ;    settlement  of  accounts.  hed ;    revision  of  accounts. 

420a.  Place   of   audit    of    accounts    of  437.  Regulations. 

'    military  establishment  457.  Settlement   of   expenses  of  inter- 
course with  foreign  nations. 

§  .416.  (R.  S.  §  276.)     Auditors. 

For  current  appropriations  for  the  Auditors,  see  Act  March  1,  1919,  c.  86,  i 
1,  40  Stat  1213. 

§  418.  (Act  March  4,  1911,  c.  237,  §  1.)     Position  of  deputy  auditor 
abolished. 

The  appointment  of  an  assistant  auditor,  for  the  period  of  the  war  with  Grer- 
many,  for  the  performance  of  certain  duties  relating  to  the  audit  in  other  coun- 
tries of  the  accounts  of  the  military  establishment,  by  a  provision  of  Act  Sept 
24,  1917,  c.  56,  §  12,  40  Stat  293,  post  !  420a. 

§  420.  (Act  July  31,  1894,  c.  174,  §  7.)     Auditors;    settlement  of 
accounts. 

The  Auditor  for  the  War  Department  is  required  to  settle  certain  claims 
for  damages  to  and  loss  of  private  property  incident  to  army  operations,  by 
a  provision  of  Act  Oct  6,  1917,  c.  79,  §  1,  40  Stat  345,  post^  i  6404a. 

Notes  of  Decisions 

What  are  ''publh>  moneys."— Moneys  in  the  meaning  of  the  auditing  statutes, 

received  by  the  Federal  Reserve  Board,  and  consequently  are  subject  to  audit 

under  section   10  of  the  Federal  Re-  by  one  of  the  auditors  of  the  Treasury 

serve  Act  of  December  23,   1913   (38  Department,    under   this   section   or   i 

JStat.  261),  are  "pubUc  moneys"  with-  356.    30  Op.  Atty.  Gen.  309. 

§  420a.  (Act  Sept.  24,  1917,  c.  56,  §  12.)  Place  of  audit  of  ac- 
counts of  military  establishment. 
The  Secretary  of  the  Treasury  is  authorized  during  the  war, 
whenever  it  shall  appear  that  the  public  interests  require  that  any 
of  the  accounts  of  the  Military  Establishment  be  audited  at  any 
place  other  than  the  seat  of  Government,  to  direct  the  Comptroller 
pf  the  Treasury  and  the  Auditor  for  the  War  Department  to  exer- 
cise, either  in  person  or  through  assistants,  the  powers  and  per- 
form the  duties  of  their  offices  at  any  place  or  places  away  from 
the  seat  of  Government  in  the  manner  that  is  or  may  be  required 
by  law  at  the  seat  of  Government  and  in  accordance  with  the  pro- 
visions of  this  section. 

(a)  Performance   of  duties. 

When  the  Secretary  of  the  Treasury  shall  exercise  the  authority 
herein  referred  to,  the  powers  and  duties  of  the  said  comptroller 
and  auditor,  under  and  pursuant  to  the  provisions  of  the  Act  of 
July  thirty-first,  eighteen  hundred  and  ninety-four,  and  all  other 
laws  conferring  jurisdiction  upon  those  officers,  shall  be  exercised 
and  performed  in  the  same  manner  as  nearly  as  practicable  and 
with  the  same  effect  away  from  the  seat  of  Government  as  they 
are  now  exercised  and  performed  and  have  effect  at  the  seat  of  Gov- 
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ernment,  and  decisions  authorized  by  law  to  be  rendered  by  the 
comptroller  at  the  request  of  disbursing  officers  may  be  rendered 
with  the  same  effect  by  such  assistants  as  may  be  authorized  by 
him  to  perform  that  duty. 

(b)  Performance  of  duties  in  foreign  countries. 

When  pursuant  to  this  section  the  said  comptroller  and  auditor 
shall  perform  their  duties  at  a  place  in  a  foreign  country,  the  bal- 
ances arising  upon  the  settlement  of  accounts  and  claims  of  the 
Military  Establishment  shall  be  certified  by  the  auditor  to  the  Di- 
vision of  Bookkeeping  and  Warrants  of  the  Treasury  Department 
as  now  provided  for  the  certification  of  balances  by  said  auditor  in 
Washington,  and  the  balances  so  found  due  shall  be  final  and  con- 
clusive upon  all  branches  of  the  Government,  except  that  any  per- 
son whose  account  has  been  settled  or  the  commanding  officer  of 
the  Army  abroad,  or  the  comptroller  may  obtain  a  revision  of  such 
settlement  by  the  comptroller  upon  application  therefor  within 
three  months,  the  decision  to  be  likewise  final  and  conclusive #and 
the  differences  arising  upon  such  revision  to  be  certified  to  and 
stated  by  the  auditor  as  now  provided  by  law :  Provided,  That  cer- 
tificates of  balances  due  may  be  transmitted --to  and  paid  by  the 
proper  disbursing  officer  abroad  instead  of  by  warrant:  Provided 
further.  That  any  person  whose  account  has  been  settled,  or  the 
Secretary  of  War,  may  obtain  a  reopening  and  review  of  any  set- 
tlement made  pursuant  to  this  section  upon  application  to  the 
Comptroller  of  the  Treasury  in  Washington  within  one  year  after 
the  close  of  the  war,  and  the  action  of  the  comptroller  thereon  shall 
be  final  and  conclusive  in  the  same  manner  as  herein  provided  in 
the  case  of  a  balance  found  due  by  the  auditor. 

(c)  Preservation  of  accounts. 

The  comptroller  and  auditor  shall  preserve  the  accounts,  and  the 
vouchers  and  papers  connected  therewith,  and  the  files  of  their  of- 
fices in  the  foreign  country  and  transmit  them  to  Washington  with- 
in six  months  after  the  close  of  the  war  and  at  such  earlier  time  as 
may  be  directed  by  the  Secretary  of  the  Treasury  as  to  any  or  all  ac- 
counts, vouchers,  papers,  and  files. 

(d)  Assistant  comptroller  and  assistant  auditor. 

The  Secretary  of  the  Treasury  is  authorized  to  appoint  an  assist- 
ant comptroller  and  ah  assistant  auditor  and  to  fix  their  compensa- 
tion, and  to  designate  from  among  the  persons  to  be  employed  here- 
under one  or  more  to  act  in  the  absence  or  disability  of  such  as- 
sistant comptroller  and  assistant  auditor.  He  shall  also  prescribe 
the  number  and  maximum  compensation  to  be  paid  to  agents,  ac- 
countants, clerks,  translators,  interpreters,  and  other  persons  who 
may  be  employed  in  the  work  under  this  section  by  the  comptroller 
and  auditor.  The  assistant  comptroller  and  assistant  auditor  shall 
have  full  power  to  perform  in  a  foreign  country  all  the  duties  with 
reference  to  the  settlement  there  of  the  accounts  of  the  Military  Es- 
tablishment that  the  comptroller  and  auditor  now  have  at  the  seat 
of  Government  and  in  foreign  countries  under  the  provisions  of 
this  section,  and  shall  perform  such  duties  in  accordance  with  the 
instructions  received  from  and  rules  and  regulations  made  by  the 
comptroller  and  auditor.  Such  persons  as  are  residing  in  a  foreign 
country  when  first  employed  hereunder  shall  not  be  required  to  take 
an  oath  of  office  or  be  required  to  be  employed  pursuant  to  the  laws, 
rules,  and  regulations  relating  to  the  classified  civil  service,  nor 
shall  they  be  reimbursed  for  subsistence  expenses  at  their  post  of 
duty  or  for  expenses  in  traveling  to  or  from  the  United  States. 
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(e)  Examination  of  books  of  contracting,  purchasing,  and  disburs- 
ing officers. 

It  shall  be  the  duty  of  all  contracting,  purchasing,  and  disbursing 
officers  to  allow  any  representative  of  the  comptroller  or  'auditor  to 
examine  all  books,  records,  and  papers  in  any  way  connected  with 
the  receipt,  disbursement,  or  disposal  of  public  money,  and  to  ren- 
der such  accounts  and  at  such  times  as  may  be  required  by  the 
comptroller.  No  administrative  examination  by  the  War  Depart- 
ment shall  be  required  of  accounts  rendered  and  settled  abroad,  and 
the  time  within  which  these  accounts  shall  be  rendered  by  disburs- 
ing officers  shall  be  prescribed  by  the  comptroller,  who  shall  have 
power  to  waive  any  delinquency  as  to  time  or  form  in  the  rendition 
of  these  accounts.  All  contracts  connected  with  accounts  to  be  set- 
tled by  the  auditor  abroad  shall  be  filed  in  his  office  there. 

(f)  Employes  restored  to  former  positions. 

Any  person  appointed  or  employed  under  the  provisions  of  this 
section  who  at  the  time  is  in  the  service  of  the  United  States  shall, 
upon  termination  of  his  services  hereunder,  be  restored  to  the  posi- 
tion held  by  him  at  the  time  of  such  employment.  No  provision  of 
existing  law  shall  be  construed  to  prevent  the  payment  of  money 
appropriated  for  the  salary  of  any  Government  officer  or  employee 
at  the  seat  of  Government  who  may  be  detailed  to  perform  duty  un- 
der this  section  outside  the  District  of  Columbia,  and  such. details 
are  hereby  authorized. 

(g)  Appropriation  for  payment  of  expenses. 

For  the  payment  of  the  expenses  in  carrying  into  effect  this  sec- 
tion, including  traveling  expenses,  per  diem  of  $4  in  lieu  of  subsist- 
ence for  officers  and  employees  absent  from  Washington,  rent,  cable- 
grams and  telegrams,  printing,  law  books,  books  of  reference,  peri- 
odicals, stationery,  office  equipment  and  exchange  thereof,  supplies, 
and  all  other  necessary  expenses,  there  is  hereby  appropriated,  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated,  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  eighteen, 
the  sum  of  $300,000,  of  which  not  exceeding  $25,000  may  be  expend- 
ed at  Washington  for  the  purpose  of  this  section,  but  no  officer  or 
employee  shall  receive  for  duty  in  Washington  any  compensation 
other  than  his  regular  salary. 

(h)  Special  disbursing  agents  of  appropriation. 

The  Secretary  of  the  Treasury  may  designate  not  more  than  two 
persons  employed  hereunder  to  act  as  special  disbursing  agents  of 
the  appropriation  herein,  to  serve  under  the  direction  of  the  comp- 
troller, and  their  accounts  shall  be  rendered  to  and  settled  by  the 
accounting  officers  of  the  Treasury  in  Washington.  All  persons  em- 
ployed under  this  section  shall  perform  such  additional  duties  as 
the  Secretary  of  the  Treasury  may  direct. 

(i)  Authority  to  administer  oaths  to  American  citizens. 

The  comptroller  and  the  auditor,  and  such  persons  as  may  be  au- 
thorized in  writing  by  either  of  them,  may  administer  oaths  to 
American  citizens  in  respect  to  any  matter  within  the  jurisdiction 
of  either  of  said  officers  and  certify  the  official  character,  when 
known,  of  any  foreign  officer  whose  jurat  or  certificate  may  be  nec- 
essary on  any  paper  to  be  filed  with  them. 

(j)  Sale  of  Army  stores  to  employes. 

Persons  engaged  in  work  abroad  under  the  provisions  of  this  sec- 
tion may  purchase  from  Army  stores  for  cash  and  at  cost  price  for 
their  own  use  such  articles  or  stores  as  may  be  sold  to  officers  and 
enlisted  men. 
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(k)  Termination  of  effective  force  of  section. 

The  authority  granted  under  this  section  shall  terminate  six 
months  after  the  close  of  the  war  or  at  such  earlier  date  as  the 
Secretar>'^  of  the  Treasury  may  direct,  and  it  shall  be  the  duty  of  the 
comptroller  and  auditor  to  make  such  reports  as  the  Secretary  of 
the  Treasury  may  require  of  the  expenditures  made  and  work  done 
pursuant  to  this  section,  and  such  reports  shall  be  transmitted  to 
the  Congress  at  such  time  as  he  may  decide  to  be  compatible  with 
the  public  interest. 

(I)  Limit  on  compensation  of  officers. 

No  officers,  employees,  or  agents  appointed  or  employed  under 
this  section  shall  receive  more  salary  or  compensation  than  like  offi- 
cers, employees,  or  agents  of  the  Government  now  receive.  (40 
Stat.  293.) 

This  section,  and  the  section  next  followin]?,  were  a  part  of  an  act  entitled 
"An  act  to  authorize  an  additional  issue  of  bonds  to  meet  expenditures  for 
the  national  security  and  defense,  and,  for  the  purpose  of  assisting  in  the  pros- 
ecution of  the  war,  to  extend  additional  credit  to  foreign  governments,  and 
for  other  purposes,*'  cited  above.  The  other  sections  of  the  act  relate  to  the 
designation  of  depositories  of  public  moneys  in  foreign  countries,  and  the  is- 
sue of  bonds,  etc.,  by  the  United  States,  and  are  set  forth  post,  §§  6612a, 
6829kk-6S29pp,  6831. 

§  420b.  (Act  Sept.  24,  1917,  c.  56,  §  13.)  Same;  date  of  termina- 
tion of  war. 
For  the  purposes  of  this  Act  the  date  of  the  termination  of  the 
war  between  the  United  States  and  the  Imperial  German  Govern- 
ment shall  be  fixed  by  proclamation  of  the  President  of  the  United 
States.    (40  Stat.  295.) 

See  note  to  §  420a,  ante. 

§  425.  (Act  July  31,  1894,  c.   174,  §  8.)     Conclusiveness  of  bal- 
ances certified;   revision  of  accounts. 

Deeisions   of    Comptroller   on    ques-  which  an  appropriation  has  been  made. 

tions  Involving  payments  to  be  made.—  Smith  v.  Jackson,  241  F.  747,  154  G. 

The    provision    authorizing    disbursing  C.  A.  449. 

officers  to  submit  questions  involving  Cited    without    definite    application, 

payments  to  be  made  by  them  to  the  Illinois  Surety  Co.  v.  United  States,  to 

Comptroller  of  the  Treasury  held  not  Use  of  Peeler,  36  S.  Ct.  321,  60  L.  Ed. 

to  apply  to  the  salary  of  an  officer  fix-  609. 
cd    by   law,   and    for   the   payment   of 

§  437.  (Act  July  31,  1894,  c.  174,  §  22.)     Regulations. 

Conflict  with  statute^Army  regula-  St.  1916,  §  6403(4),  that  the  claim  be 

tion,  in  attempted  compliance  with  this  presented  within  two  years;    and  pres- 

section,      requiring      presentation      of  entation  to  the  War  Department  with- 

claims    of    officers    for    lost    property  in  two  years  docs  not  save  the  claim, 

through      War      Department,      cannot  Newcomber  v.  U.  S.,  51  Ct.  Cl.  408. 
bmend  or  affect  requirement  of  Comp. 

§  457.  (R.  S.  §  291.)     Settlement  of  expenses  of  intercourse  with 
foreign  nations. 

The  diplomatic  and  consular  service  appropriation  act  for  the  fiscal  year 
1920,  Act  March  4,  1919,  c.  123,  40  Stat.  1325,  contains  the  following:  "To 
enable  the  President  to  meet  unforeseen  emergencies  arising  in  the  Diplomatic 
and  Consular  Service  and  to  extend  the  commercial  and  other  interests  of 
the  United  States  and  to  meet  the  necessary  expenses  attendant  upon  the 
execution  of  the  neutrality  Act,  to  be  expended  pursuant  to  the  require- 
ment of  section  291  of  the  Revised  Statutes,  $700,000,  together  with  the  un- 
expended balance  of  the  appropriation  made  for  this  object  for  the  fiscal 
year  1919,  which  is  hereby  reappropriated  and  made  available  for  this  pur- 
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poee." 
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CHAPTER  FIVE— THE  TREASURER 

§  472.  (R.  S.  §  301.)     Treasurer. 

For  current  appropriation  for  the  Treasurer,  Assistant  Treasurer,  and  clerks 
and  employes  in  the  office  of  the  Treasurer,  see  Act  July  1,  1919,  c.  86,  S  1, 
40  Stat.  1213. 


CHAPTER  SIX— THE  REGISTER 

§  485.  (R.  S.  §  312.)     Register. 

For  current  appropriation  for  the  Register  of  the  Treasury,  Assistant  Regis- 
ter, etc.,  see  Act  March  1,  1919,  c  86,  §  1,  40  Stat.  1213. 

§  487.  (R.  S.  §  314.)     Assistant  Register. 

Salary  of  Assistant  Register  fixed  at  $2,500  by  appropriation  act  of  March 
1,  1919,  ch.  86,  40  Stat  1213. 


CHAPTER  EIGHT— THE  COMMISSIONER  OF 

INTERNAL  REVENUE 

Sec.  Sec. 

400.  Commissioner  of  Internal  Revenue.  493a.  Deputy  Commissioners  and  assist- 
490a.  Commissioner;    salary.  ant  to  Commissioner;    salaries. 

493.  Deputy  Commissioner  of  Internal  494a.  Deputy   Commissioner;    designa- 
Revenue.  tion  to  act  as  Commissioner. 

§  490.  (R.  S.  §  319.)     Commissioner  of  Internal  Revenue. 

,  The  salary  of  the  Commissioner  is  fixed  at  $10,000,  by  the  legislative,  execu- 
tive, and  judicial  appropriation  act  of  March  1,  1919,  ch.  86,  40  Stat.  1213. 
See,  also,  f  490a,  post 

§  490a.  (Act  Feb.  24,  1919,  c.  18,  §  1300.)  Commissioner;  salary. 
Hereafter  the  salary  of  the  Commissioner  shall  be  $10,000  a  year. 
The  difference  between  the  amount  appropriated  under  existing 
law  and  the  salary  herein  established  shall,  for  the  period  between 
the  passage  of  this  Act  and  July  1,  1919,  be  paid  out  of  the  ap- 
propriations for  collecting  internal  revenue.    (40  Stat.  1140.) 

This  section  is  §  1300  of  the  Revenue  Act  of  1918  (Titie  XIII— General 
Administrative  Provisions),  cited  above. 

The  term  "Commissioner"  means  the  Commissioner  of  Internal  Revenue. 
See  §  6371^a,  post. 

For  current  appropriation  for  the  Commissioner  of  Internal  Revenue,  As« 
sistant  Commissioner,  deputy  commissioners,  etc.,  see  Act  March  1,  1910,  c 
86,  §  1,  40  Stat.  1213. 

§  493.  (R.  S.  §  322.)     Deputy  Commissioner  of  Internal  Revenue. 

The  current  appropriation  act  of  March  1,  1919,  ch.  86,  §  1,  40  Stat.  1213, 
provides  for  five  deputy  commissioners,  with  salary  of  $5,000  each. 

§  493a.  (Act  Feb.  24,  1919,  c.  18,  §  1301(a).)-  Deputy  Commis- 
sioners and  assistant  to  Commissioner;  salaries. 
•  (a)  Hereafter  there  may  be  employed  in  the  Bureau  of  Internal 
Revenue,  in  lieu  of  the  deputy  commissioners  whose  salaries  are 
now  fixed  by  law,  five  deputy  commissioners  and  an  assistant  to 
the  Commissioner,  who  shall  each  receive  a  salary  of  $5,000  a  year, 
payable  monthly.  The  assistant  to  the  Commissioner  may  be  au- 
thorized by  the  Commissioner  to  perform  any  duties  which  the 
deputy  commissioners  may  perform  under  existing  law.  (40  Stat. 
1140.) 

This  section  is  paragraph  (a)  of  §  1301  of  the  Revenue  Act  of  1918  (Title 
XIII— General  Administrative  Provisions),  cited  above. 
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§  494a.  (Act  Oct  6,  1917,  c.  79,  §  1.)     Deputy  Commissioner;  des- 
ignation to  act  as  Commissioner. 

The  Commissioner  of  Internal  Revenue  is  authorized  to  assign 
to  deputy  commissioners  such  duties  as  he  may  prescribe,  aod  the 
Secretary  of  the  Treasury  may  designate  any  one  of  them  to  act 
as  Commissioner  of  Internal  Revenue  during  the  commissioner's 
absence.     (40  Stat.  348.) 

This  was  a  provision  of  the  urgent  deficiency  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 


CHAPTER  NINE— THE  COMPTROLLER  OF 

THE  CURRENCY 

§  495.  (R.  S.  §  324,  as  amended.  Act  Dec.  23,  1913,  c.  6,  §  10.) 
Bureau  of  Comptroller  of  Currency. 

What  are  "public  moneya."— Moneys  in  the  meaning  of  the  auditing  statutes, 

received  by  the  Federal  Reserve  Board,  and  consequently  are  subject  to  audit 

nnder  section  10  of  the  Federal  Re-  by  one  of  the  auditors  of  the  Treasury 

serve  Act  of  December  23,  1913    (38  Department  under  §  420  or  §  356.    30 

Stat.  261),  are  "public  moneys"  with-  Op.  Atty.  Gen.  308. 

§  496.  (R.  S.  §  325.)     Comptroller  of  Currency ;  salary. 

For  current  appropriation  for  the  Comptroller  of  the  Currency,  deputy  comp- 
.  troUers,  etc,  see  Act  March  1,  1919,  c.  86,  i  1,  40  Stat  1213. 

§  498.  (R.  S.  §  327.)     Deputy  Comptroller. 

Effect    of    oertlfloates    \n    general.—  Certificate   signed  by  deputy  comp- 

AU  certificates  from  the  office  of  the  troller  of  currency  as  acting  comptrol- 

Comptroller   of   the    Currency   of   the  ler  in  accordance  with  this  section  is 

United   States,   authenticated  by   seal,  a  sufficient  certificate  by  Comptroller  of 

are  admissible.    Weitzel  v.  Brown,  112  Currency.    Id. 

N.  E.  945,  224  Mass.  190.  Order  6f  acting  comptroller  of  cur- 
Deputy  acting  as  comptroller.— Under  rency  with  reference  to  insolvency  of 
this  section,  order  of  deputy  comptrol-  national  bank  is  admissible  in  evidence, 
ler  of  currency  as  acting  comptroller  in  action  against  stockholders  to  collect 
wiU,  in  absence  of  showing  to  contra-  assessment,  despite  objections  that  act- 
ry,  be  presunted  lawful.     Simmons  &  ing  comptroller  had  no  authority  to  or- 
Kell  ▼.  Freeman  (Ga.)  90  S.  E.  965.  der  appointment  of  receiver  and  that  no 
Certificate,  signed  by  acting  comptrol-  appointment  of  such  comptroller  was 
ler    of    currency    levying    assessment  shown.    Id. 
against   stockholders   in   insolvent   na- 
tional bank,  was  admissible  in  evidence. 
Id. 

§  500.  (R.  S.  §  328.)     Clerks. 

See  current  appropriation  act  of  March  1,  1919,  ch.  86,  §  1,  40  Stat.  1218, 
enumerating  and  fixing  salaries  of  clerks,  etc. 


CHAPTER  ELEVEN— THE  BUREAU  OF  THE 

MINT 

§  508.  (R.  S.  §  344.)     Salary  and  expenses  of  Director. 

For  current  appropriation  for  Director  of  the  Mint,  see  Act  March  1,  1919, 
c  86,  S  1>  40  Stat.  1213. 
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CHAPTER  ELEVEN  A— THE  BUREAU  OF  EN- 
GRAVING AND  PRINTING 

§  510.  (Act  June  4,  1897,  c.  2,  §  1.)     Powers  of  and  reports  by  Di- 
rector. 

For  current  appropriation  for  the  Director  of  the  Bureau  of  Engraving  and 
Printing,  see  Act  March  1,  1919,  c.  86,  §  1,  40  Stat  1213. 

§  513b.  (Act  March  1,  1919,  c.  86,  §  1.)  Limitation  on  expenditure 
of  funds. 
Bureau  of  Engraving  and  Printing.  ♦  ♦  No  other  fund  ap- 
propriated by  this  or  any  other  Act  shall  be  used  for  services,  in 
the  Bureau  of  Engraving  and  Printing,  of  the  character  specified 
in  this  paragraph,  except  in  cases  of  emergency  arising  after  the 
passage  of  this  Act,  and  then  only  on  the  written  approval  of  the 
Secretary  of  the  Treasury,  and  in  every  such  case  of  emergency  a 
detailed  statement  of  the  expenditures  on  account  thereof  shall  be 
reported  to  Congress  at  the  beginning  of  each  regular  session.  (40 
Stat.  1231.) 

This  section  is  a  provision  accompanying  an  appropriation  for  the  Bureau 
of  Engraving  and  Printing  in  the  legislative,  executive,  and  judicial  appro^ 
priation  act  for  the  fiscal  year  1920,  cited  above. 


CHAPTER  ELEVEN  B— THE  BUREAU  OF  WAR 

RISK  INSURANCE 

This  chapter  originally  consisted  of  Act  Sept  2,  1914,  c  293,  and  Act  Aug. 
11,  1916,  c.  332.  It  was  amended  by  Act  March  3,  1917,  c.  169,  §  2,  39  Stat. 
1131,  Act  June  12,  1917,  c  26,  40  Stat  102,  and  Act  Oct  6,  1917,  c.  105,  40 
Stat.  398,  to  read  as  set  forth  here. 


ARTICLE  I 

See. 

514a.  Bureau     established;      Director; 
salary;  Divisions;  commission- 
ers ;    salaries. 
514b.  Insurance    of    American   vessels, 
freight,    masters,    officers    and 
crews  of  vessels. 
614b%.  Insurance  of  vessels  of  foreign 
friendly   flags,    masters,    offi- 
cers and  crews  thereof,  and 
freight  thereon. 
514bb.  Reinsurance  of  vessels. 
514c.  Form  of  policy ;    premiums ;    sal- 
vage. 
514cc.  Insurance  of  officers  and  crews 

of  American  vessels. 
514ccc.  Same;     insurance   by   Bureau; 

premiums. 
514e.  Advisory  Board;    adjusters. 
514ee.  Services  of  claim  agents  or  at- 
torneys. 
514g.  Appropriation     for    payment    of 

losses. 
514h.  Appropriation  for  expenses. 
514i.  Suspension  of  operation  of  act 
514ii.  Suspension  of  act. 
514k.  Application  of  §§  2-7. 
514kk.  Powers  and  duties  of  Director; 
compensation  of  claim  agents ; 
unlawful  charges. 
514kkk.  Deputies,  assistants,  actuaries; 
advisory  board. 
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Sec. 

514kkkk.  Subpoenas;     information    and 

reports  of  officials. 
5142.  Annual    estimate    of    appropria- 
tions. 
614Q.  Appropriation  for  expenses ;   civil 

service  rules. 
614KL  Military   and    naval    family    al- 
lowance appropriation. 
Q14UU.  Military    and    naval    compensa- 
tion appropriation. 
514m.  Military  and  naval  insurance  ap- 
propriation. 
514mm.  Military  and  naval  pay  deposit 

fund. 
514mmm.  Evidence     of     marriage     of 

claimants ;   definitions. 
514mmmm.  Payments  to  minors. 
514n.  Information  by  Bureau  to  persons 

in  military  or  naval  service. 
514nn.  False  statements  in  claims. 
514nnn.  Fraudulent  acceptance  of  pay- 
ments. 
514nnn%.  Fraudulent  obtaining  or  re- 
ceiving of  payments. 
514nnn%.  Allotments,  allowances,  com- 
pensation,   and    insurance 
not  assignable  and  exempt 
from  claims  and  taxation. 
514nnn^.  Effect  of  discharge  from  serv- 
ice. 
514nnn%.  Citation  of  act. 
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ARTICLE    II.  ALLOTMENTS    AND 

FAMILY  ALLOWANCES 
Sec 

514niinn.  Application  of  article. 
514o.  Allotments;    compulsory  and  toI- 

untaiy. 
514oo.  Voluntary  allotments. 
514oo(l).  Voluntary    allotments;     con- 
tinuance of  payments  of. 
514ooo.  Deposit   of   unallotted    pay    to 

credit  of  enlisted  men. 
5140000.  Family  allowances;    amount; 

payment. 
514p.  Same ;  compulsory  allotment  pre- 
requisite ;    when. 
514pp.  Same;     conditions    prerequisite 

to  payment  to  Class  B. 
514ppp.  Same;   limitations  on  amounts 

payable  to  Class  B. 
514pppp.  Apportionment   of   allotments 
and    family    allowance    be- 
tween Classes  A  and  B. 
514q.  Payments  of  allotments  to  Treas- 
ury Department. 
514qq.  Investigations  as  to  allowances 

and  allotments. 
514qq%.  Pay  status  of  missing  enlisted 

men. 
514qq%.  Time  of  taking  effect  of  cer- 
tain sections. 

ARTICLE      in.        COMPENSATION 
FOR  DEATH  OR  DISABILITY 

514qqq.  To  whom  payable. 
514qqqq.  Death ;    amounts ;    apportion- 
ment. 
514qqqq%.  Time    of    taking    effect    of 

amendment    to    preceding 

section. 


Sec 

514r.  Disability;   amounts. 

514rr.  Same;  disability;  examination 
of  persons  receiving.. 

514rrr.  [Repealed.] 

514rrrr.  Review  of  awards. 

514s.  Time  of  death  or  disability* 

514ss.  Official  record  of  death. 

514SSS.  Death  inflicted  as  lawful  pun- 
ishment; dismissal  or  dishon- 
orable discharge. 

514s8ss.  Time  of  filing  claim. 

514t  Payment  of  compensation  prior  to 
filing  claim. 

514tt  [Repealed.] 

514ttt  Compensation  to  persons  receiv- 
ing service  or  retirement  pay ; 
pension  laws. 

514tttt.  Assignment  of  right  of  action 
for  injury  causing  death  or 
disability. 

ARTICLE  ly.  INSURANCE 

514u.  Amount 

514UU.  Application  for;    time  for  mak- 
ing. 
514uu^.  Same;    time  of  taking  effect 
of  amendments  of  preceding 
section. 
514uu%.  Same ;    extension  of  time  for. 
514uuu.  Terms  and  conditions  of  con- 
tracts ;    beneficiaries. 
514uuu^.  Designation  of  beneficiaries. 
514y.  Expense    of   administration    and 
excess  of  cost;   premium  rates. 
514w.  Form  of  insurance;   conversion. 
514vw.  [Stricken.] 

514w.  Credits  to  disbursing  clerk  for 
payments  of  insurance  install- 
ments. 


ARTICLE  I 

§  514a.  (Act  Sept.  2, 1914,  c.  293,  §  1,  as  amended,  Act  June  12, 1917; 
c.  26,  §  1,  and  Act  Oct  6,  1917,  c.  105,  §  1.)     Bureau  estab- 
lished; Director;  salary;  Divisions;  commissioners;  salaries. 
There  is  established  in  the  Treasury  Department  a  Bureau  to  be 
known  as  the  Bureau  of  War  Risk  Insurance,  the  director  of  which 
shall  receive  a  salary  at  the  rate  of  $5,000  per  annum. 

That  there  be  in  such  bureau  a  Division  of  Marine  and  Seaipen's 
Insurance  and  a  Division  of  Military  and  Naval  Insurance  in  charge 
of  a  commissioner  of  Marine  and  Seamen's  Insurance  and  a  com- 
missioner of  Military  and  Naval  Insurance,  respectively,  each  of 

whom  shall  receive  a  salary  of  $4,000  per  annum.    (38  Stat.  711.    40 
Stat.  102,  398.) 

The  amendment  of  this  section  by  Act  Oct.  6,  1917,  c.  105,  {  1,  40  Stat.  398, 
cited  above  consisted  in  the  addition  of  the  second  paragraph. 

For  current  appropriations  for  the  officers  and  employes  of  the  Bureau 
of  War  Risk  Insurance,  see  Act  March  1,  1919,  c  86,  §  1,  40  Stat  1213. 

§  514b.  (Act  Sept  2,  1914,  c  293,  §  2,  as  amended,  Act  June  12, 
1917,  c.  26,  §  2.)  Insurance  of  American  vessels,  freight,  mas- 
ters, officers  and  crews  of  vessels. 

The  said  Bureau  of  War  Risk  Insurance,  subject  to  the  general 
direction  of  the  Secretary  of  the  Treasury,  shall,  as  soon  as  prac- 
ticable, make  provisions  for  the  insurance  by  the  United  States  of 
American  vessels,  their  freight  and  passage  moneys,  cargoes 
shipped  or  to  be  shipped  therein,  and  personal  eflfects  of  the  mas- 
ters, officers,  and  crews  thereof  against  loss  or  damage  by  the  risks 
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of  war,  whenever  it  shall  appear  to  the  Secretary  that  American 
vessels,  shippers  or  importers  in  American  vessels,  or  the  masters, 
officers,  or  crews  of  such  vessels,  are  unable  in  any  trade  to  secure 
adequate  war-risk  insurance  on  reasonable  terms. 

The  Bureau  of  War  Risk  Insurance,  subject  to  the  general  di- 
rection of  the  Secretary  of  the  Treasury,  shall,  as  soon  as  practica- 
ble, make  provisions  for  the  insurance  by  the  United  States,  as  fur- 
ther provided  in  section  three  a,  of  masters,  officers,  and  crews  of 
American  merchant  vessels  against  loss  of  life  or  personal  injury 
by  the  risks  of  war,  and  for  compensation  during  detention  follow- 
ing capture  by  enemies  of  the  United  States  whenever  it  shall  ap- 
pear to  the  Secretary  that  in  any  trade  the  need  for  such  insurance 
exists.    (38  Stat.  711.    40  Stat.  102.) 

This  section  was  amended  by  Act  June  12,  1917,  c.  26,  §  2,  40  Stat  102,  by 
adding  after  the  words  "shipped  or  to  be  shipped  therein/'  the  words  "and 
personal  effects  of  the  masters,  officers,  and  crews  thereof,"  and,  after  the 
words  ''shippers  or  importers  on  American  vessels,"  the  words  "or  the  masters, 
officers,  or  crews  of  such  vessels,"  and  by  adding  the  last  paragraph,  so  as  to 
make  the  section  read  as  set  forth  here^ 

§  514bV2.  (Act  Sept.  2,  1914,  c.  293,  §  2b,  as  added,  Act  July  11, 
1918,  c.  145,  §  1.)  Insurance  of  vessels  of  foreign  friendly 
flags,  masters,  officers  and  crews  thereof,  and  freight  thereon. 

When  it  appears  to  the  Secretary  of  the  Treasury  that  vessels 
of  foreign  friendly  flags,  or  tlieir  masters,  officers,  or  crews,  or  ship- 
pers or  importers  in  such  vessels,  are  unable  in  any  trade  to  se- 
cure adequate  war-risk  insurance  on  reasonable  terms,  the  Bu- 
reau of  War  Risk  Insurance,  with  the  approval  of  the  Secretary, 
is  hereby  authorized  to  make  provisions  for  the  insurance  by  the 
United  States  of  (1)  such  vessels  of  foreign  friendly  flags,  their 
freight  and  passage  moneys,  and  personal  effects  of  the  masters, 
officers,  and  crews  thereof  against  the  risks  of  war  when  such  ves- 
sels are  chartered  or  operated  by  the  Unit-ed  States  Shipping  Board 
or  its  agent,  or  chartered  by  any  person  a  citizen  of  the  United 
States,  and  (2)  the  cargoes  to  be  shipped  in  such  vessels  of  foreign 
friendly  flags,  whether  or  not  they  are  so  chartered.  Such  insur- 
ance on  the  vessel,  however,  is  authorized  only  when  the  United 
States  Shipping  Board  or  its  agent  operates  the  vessel  or  the  char- 
terers are,  by  the  terms  of  the  charter  party  or  contract  with  the 
vessel  owners,  required  to  assume  the  war  risk  or  provide  insurance 
protecting  the  vessel  owners  against  war  risk  during  the  term  of 
the  charter  or  hire  of  the  vessel. 

The  Bureau  of  War  Risk  Insurance,  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  is  also  hereby  authorized  to  insure  the 
masters,  officers,  and  crews  of  vessels  operated  or  chartered  as 
aforesaid  against  the  loss  of  life  or  personal  injury  by  the  ri'sk  of 
war  and  for  compensation  during  the  detention  following  capture 
by  enemies  of  the  United  States,  whenever  it  appears  to  the  Secre- 
tary that  the  owners,  operators,  or  charterers  of  such  vessels  are 
unable,  in  any  trade,  to  secure  such  insurance  on  reasonable  terms. 
(40  Stat.  897.) 

§  514bb.  (Act  Sept.  2,  1914,  c.  293,  §  2a,  as  added.  Act  June  12, 
1917,  c.  26,  §  3.)  Reinsurance  of  vessels. 
The  Bureau  of  War  Risk  Insurance,  with  the  approval  of  the 
Secretary  of  the  Treasury,  is  hereby  authorized  to  make  provisions 
for  the  reinsurance  by  the  United  States  of  vessels  of  foreign  friend- 
ly flags  or  their  cargoes,  or  both,  when  such  vessels  or  their  cargoes 
are  insured  by  the  Government  of  any  country  which  is  at  war 
with  an  enemy  of  the  United  States ;  and,  further,  to  reinsure  with 
the  Governments  of  any  countries  which  are  at  war  with  an  enemy 
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of  the  United   States  American  vessels  and  their  cargoes.     (40 
Stat.  103.) 

This  section  was  added  by  Act  July  12,  1917,  c.  26,  %  Z,  40  Stat.  103,  cited 
above. 

§  514c.  (Act  Sept.  2, 1914,  c.  293,  §  3,  as  amended.  Act  June  12, 1917, 
c,  26,  §  4.)  Form  of  policy ;  premiums ;  salvage. 
The  Bureau  of  War  Risk  Insurance,  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  is  hereby  authorized  to  adopt  and  publish 
forms  of  war-risk  policies  and  to  fix  reasonable  rates  of  premium 
for  the  policies  which  it  is  authorized  to  issue  under  this  Act,  which 
rates  shall  be  subject  to  such  change  to  each  port  and  for  each  class 
as  the  Secretary  shall  find  may  be  required  by  the  circumstances. 
All  proceeds  of  the  aforesaid  premium  and  from  salvage  which  have 
been  or  are  hereafter  received  shall  be  covered  into  the  Treasury  of  , 
the  United  States  to  the  credit  of  the  Bureau  of  War  Risk  Insur- 
ance, and  in  addition  to  all  other  appropriations  made  under  this 
Act  are  hereby  permanently  appropriated  for  the  purpose  of  paying 
losses  and  return  premiums  accruing  under  this  Act.  (38  Stat. 
711.  40  Stat.  103.) 

This  section  originally  read  as  follows:  "The  Bureau  of  W^r  Risk  Insur- 
ance, with  the  approval  of  the  Secretary  of  the  Treasury,  is  hereby  authorized 
to  adopt  and  publish  a  form  of  war  risk  policy,  and  to  fix  reasonable  rates  of 
premium  for  the  insurance  of  American  vessels,  their  freight  and  passage 
moneys  and  cargoes  against  war  risks,  which  rates  shall  be  subject  to  such 
change,  to  each  port  and  for  each  class,  as  the  Secretary  shall  find  may  be 
required  by  the  circum8tance&  The  proceeds  of  the  aforesaid  premiums  when 
received  shall  be  covered  into  the  Treasury  of  the  United  States."  It  was 
amended  by  Act  June  12,  1917,  c.  26,  f  4,  40  Stat.  103,  cited  above,  to  read 
as  set  forth  here. 

Act  June  12,  1917,  c.  26.  fi  12,  40  Stat  105,  repealed  Act  Aug.  11,  1916,  c. 
332,  S  2,  39  Stat  514,  which  read  as  follows:  "All  moneys  from  premiums 
and  from  salvage  shall  be  covered  into  the  Treasury  to  the  credit  of  the  ap- 
propriation made  for  the  payment  of  losses  and  be  available  for  the  purposes 
thereof."  Said  Act  June  12,  1917,  c.  28,  $  12,  40  Stat.  105,  also  repealed  Act 
March  3,  1917,  c.  169,  §  3,  which  read  as  follows:  "All  moneys  received  from 
premiums  and  from  salvage  shall  be  covered  into  the  Treasury  to  the  credit 
of  the  appropriation  made  for  the  payment  of  losses  and  be  available  for  the 
purposes  thereof." 

§  514cc.  (Act  Sept.  2,  1914,  c.  293,  §  3a,  as  added.  Act  June  12, 
1917,  c.  26;  §  5.)  Insurance  of  officers,  and  crews  of  Ameri- 
can vessels. 

Whenever  it  shall  appear  to  the  Secretary  of  the  Treasury  that 
the  eflfecting  of  such  insurance  is  desirable  in  the  national , interest 
in  the  case  of  vessels  engaged  in  any  trade,  the  owner  of  every 
American  merchant  vessel  engaged  in  such  trade  shall  insure  the 
master,  officers,  and  crew  of  such  vessel  against  loss  of  life  or  per- 
sonal injury  from  war  risks  as  well  as  for  compensation  during  de- 
tention by  an  enemy  of  the  United  States  following  capture. 

Such  insurance  shall  be  effected  either  with  the  Bureau  of  War 
Risk  Insurance  or  in  insurance  companies,  and  on  terms  satisfac- 
tory to  the  Secretary  of  the  Treasury. 

Such  insurance  shall  provide,  and  the  Bureau  of  War  Risk  Insur- 
ance is  authorized  to  write  policies  so  providing — 

(a)  In  dase  of  death,  permanent  disability  which  prevents  the 
person  injured  from  performing  any  and  every  kind  of  duty  per- 
taining to  his  occupation,  or  the  loss  of  both  hands,  both  arms,  both 
feet,  both  legs,  or  both  eyes,  or  any  two  thereof,  for  the  payment 
of  an  amount  equivalent  to  one  year's  earnings,  or  to  twelve  times 
the  monthly  earnings  of  the  insured,  as  fixed  in  the  articles  for  the 
voyage  (hereinafter  referred  to  as  the  principal  sum),  but  in  no 
case  shall  such  amount  be  more  than  $5,000  or  less  than  $1,500; 

(b)  In  case  of  any  of  the  following  losses,  for  the  payment  of 
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the  percentage  of  the  principal  sum  indicated  in  the  following  ta- 
bles : 

One  hand,  fifty  per  centum ; 

One  arm,  sixty-five  per  centum; 

One  foot,  fifty  per  centum ; 

One  leg,  sixty-five  per  centum ; 

One  eye,  forty-five  per  centum ; 

Total  destruction  of  hearing,  fifty  per  centum ; 

That  the  Bureau  of  War  Risk  Insurance  may  include  in  its  pol- 
icy undertakings  to  pay  specified  percentages  of  the  principal  sum 
for  other  losses  or  disabilities;   and 

(c)  In  case  of  detention  by  an  enemy  of  the  United  States,  fol- 
lowing capture,  for  the  payment  during  the  continuance  of  such 
detention  of  compensation  at  the  same  rate  as  the  earnings  of  the 
insured  immediately  preceding  such  detention,  to  be  determined  in 
substantially  the  same  manner  as  provided  in  subdivision  (a)  of 
this  section. 

The  aggregate  payments  under  this  section  in  respect  to  any  one 
person  shall  not  exceed  the  amount  of  the  principal  sum. 

Payments  provided  for  in  this  section  shall  be  made  only  to  the 
master,  officer,  or  member  of  the  crew  concerned,  except  that  a  pay- 
ment for  loss  of  life  shall  be  made  to  the  estate  of  the  insured'  for 
distribution  to  his  family  free  from  liability  of  debt,  and  payment 
on  account  of  detention  by  an  enemy  following  capture  shall  be 
made  to  dependents  of  the  person  detained,  if  designated  by  him. 

No  claim  under  this  section  shall  be  valid  unless  made  by  the 
master,  officer,  or  member  of  the  crew  concerned,  or  his  estate,  or 
a  person  designated  under  this  section,  within  two  years  after  the 
date  on  which  the  President  suspends  the  operations  of  this  Act  in 
so  far  as  it  authorizes  insurance  by  the  United  States.  (40  Stat. 
103.) 

This  section  was  added  by  Act  June  12,  1917,  c  26,  §  5,  40  Stat.  103,  cited 
above. 

§  514ccc.  (Act  Sept.  2,  1914,  c.  293,  §  3b,  as  added.  Act  June  12, 
1917,  c.  26,  §  6.)     Same;  insurance  by  Bureau;  premiums. 

In  the  event  of  failure  of  the  owner  of  any  vessel  to  effect  insur- 
ance of  the  master,  officers,  and  crew  of  such  vessel  prior  to  sail- 
ing, in  accordance  with  section  three  a  of  this  Acft,  the  Secretary  of 
the  Treasury  is  hereby  authorized  to  effect  such  insurance  with  the 
Bureau  of  War  Risk  Insurance  at  the  expense  of  the  owner  of  such 
vessel,  and  the  latter  shall  be  liable  for  such  expense  and,  in  addi- 
tion, to  a  penalty  of  not  exceeding  $1,000.  The  amount  of  such  pre- 
miimi,  with  interest  and  of  the  penalty  and  of  all  costs,  shall  be  a 
lien  on  the  vessel.     (40  Stat.  104.) 

This  section  was  added  by  Act  June  12,  1917,  c.  26,  {  6,  40  Stat  104,  cited 
above. 

§  514e.  (Act  Sept.  2,  1914,  c.  293,  §  5,  as  amended,  Act  June  12, 
1917,  c.  26,  §  7,  and  Act  July  11,  1918,  c.  145,  §  2.)     Advisory 
Board;  adjusters. 
The  Secretary  of  the  Treasury  is  authorized  to  establish  an  ad- 
visory board,  to  consist  of  three  members  skilled  in  the  practices  of 
war-risk  insurance,  for  the  purpose  of  assisting  the  Bureau  of  War 
Risk  Insurance  in  fixing  rates  of  premium  and  in  adjustment  of 
claims  for  losses,  and  generally  in  carrying  out  the  purposes  of  this 
Act;    the  compensation  of  the  members  of  said  board  to  be  de- 
termined by  the  Secretary  of  the  Treasury,  but  not  to  exceed  $20 
a  day  each  while  actually  employed.    He  is  likewise  authorized  to 
appoint  two  persons  skilled  in  the  practice  of  accident  insurance 
for  the  purpose  of  assisting  the  Bureau  of  War  Risk  Insurance  in 
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the  adjustment  of  claims  for  death,  personal  injury,  or  detention; 
the  compensation  of  persons  so  appointed  to  be  determined  by  the 
Secretary  of  the  Treasury,  but  not  to  exceed  $20  a  day  each  while 
actually  employed.  In  the  event  of  disag^reement  as  to  the  claim 
for  losses,  or  amount  thereof,  between  the  said  bureau  and  the  par- 
ties to  such  contract  of  insurance,  an  action  on  the  claim  may  be 
brought  against  the  United  States  in  the  district  court  of  the  Unit- 
ed States,  sitting  in  admiralty,  in  the  district  in  which  the  claimant 
or  his  agents  may  reside.  The  Secretary  of  the  Treasury  is,  in  his 
judgment,  authorized  to  compromise  the  claim  either  before  or  aft- 
er the  institution  of  an  action  therein.  (38  Stat.  711,  40  Stat.  104, 
898.) 

This  section  was  amended  by  Act  June  12,  1017,  c.  26,  |  7,  40  Stat.  106, 
dted  above,  by  reducing  the  per  diem  of  the  members  of  the  advisory  board, 
from  25  to  20  dollars  per  day.  and  by  adding  the  sentence,  which  commences 
with  the  words,  "He  is  likewise  authorized."    The  amendment  of  July  11,  1918, 
consisted  in  the  addition  of  the  last  sentence. 

§  514ee.  (Act  Sept.  2,  1914,  c.  293,  §  5a,  as  added,  Act  June  12, 
1917,  c.  26,  §  8.)  Services  of  claim  agents  or  attorneys. 
No  claim  agent  or  attorney  shall  be  entitled  to  receive  any  com- 
pensation whatever  for  services  in  the  collection  of  claims  against 
the  Bureau  of  War  Risk  Insurance  for  death,  personal  injury,  or 
detention,  except  when  proceedings  are  taken  in  accordance  with 
section  five  in  a  district  court  of  the  United  States,  in  which  case 
the  judge  shall,  as  a  part  of  his  determination  and  order,  settle  and 
determine  the  amount  of  compensation  not  to  exceed  ten  per  cen- 
tum of  amount  recovered,  to  be  paid  by  the  claimant  on  behalf  of 
whom  such  proceedings  are  instituted  to  his  legal  adviser  or  ad- 
visers, and  it  shall  be  unlawful  for  any  lawyer  or  other  person  act- 
ing in  that  behalf  to  ask  for,  contract  for,  or  receive  any  larger  sum 
than  the  amount  so  fixed.     (40  Stat.  104.) 

This  section  was  added  by  Act  June  12,  1917,  c.  26,  §  8,  40  Stat.  104,  cited 
above. 

§  514g.  (Act  Sept  2,  1914,  c.  293,  §  7,  as  amended,  Act  March  3, 
1917,  c.  169,  §  2,  and  Act  June  12,  1917,  c.  26,  §  9.)     Appropria- 
tion for  payment  of  losses. 
For  the  purpose  of  paying  losses  and  return  premiums  accruing 
under  the  provisions  of  this  Act  there  is  hereby  appropriated  out  of 
any  money  in  the  Treasury  of  the  United  States  not  otherwise  ap- 
propriated, the  sum  of  $50,000,000.    (38  Stat.  712.    39  Stat.  1131.    40 
Stat.  105.) 

This  section  was  amended  by  Act  March  3,  1917,  c.  169,  S  2,  39  Stat.  1131, 
cited  above,  by  increasing  the  appropriation  from  $5,000,000  to  $15,000,000. 
It  was  further  amended  by  Act  June  12,  1917,  c.  26,  §  9,  40  Stat.  105,  also  cited 
above,  by  increasing  the  appropriation  to  $50,000,000.  Said  first  amendatory 
provision,  Act  March  3,  1917,  c.  169,  §  2,  39  Stat.  1131,  was  repealed  by  Act 
June  12,  1917,  c.  26,  §  12.  40  Stat.  105. 

§  514h.  (Act  Sept  2,  1914,  c.  293,  §  8,  as  amended,  Act  June  12, 
1917,  c.  26,  §  10.)  Appropriation  for  expenses. 
There  is  hereby  appropriated,  for  the  purpose  of  defraying  the 
expenses  of  the  establishment  and  maintenance  of  the  Bureau  of 
War  Risk  Insurance,  including  the  payment  of  salaries  herein  au- 
thorized and  other  personal  services,  and  for  the  purchase  of  nec- 
essary books  of  reference,  periodicals,  etc.,  that  may  be  paid  for  in 
advance  out  of  any  money  in  the  Treasury  of  the  United  States  not 
otherwise  appropriated,  the  sum  of  $250,000.  (38  Stat.  712.  40 
Stat.  105.) 

This  section  was  amended  by  Act  June  12,  1917,  c.  26.  fi  10,  40  Stat.  105, 
cited  above,  by  increasing  the  appropriation  from  $100,000  to  |250,000,  by 
striking  out  the  words  *'in  the  District  of  Columbia,"  after  the  words  ''and 
other  personal  services/'  and  by  adding,  after  the  words  ''and  other  personal 
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services"  the  words  "and  for  the  purchase  of  necessary  books  of  reference, 
periodicals,  etc.,  that  may  be  paid  for  in  advance/'  so  as  to  make  the  section 
read  as  set  forth  here. 

§  514i.  (Act  Sept.  2,  1914,  c.  293,  §  9,  as  amended.  Act  June  12, 
1917,  c  26,  §  11,  and  Act  July  11, 1918,  c.  145,  §  3.)  Suspension 
of  operation  of  act. 

The  President  is  authorized  whenever  in  his  judgment  the  ne- 
cessity of  further  war  insurance  by  the  United  States  shall  have 
ceased  to  exist  to  suspend  the  operation  of  this  Act,  in  so  far  as 
the  Division  of  Marine  and  Seamen's  Insurance  is  concerned,  which 
suspension  shall  be  made  in  any  event  within  six  months  after  the 
end  of  the  war,  but  shall  not  affect  any  insurance  outstanding  at 
the  time  or  any  claims  pending  adjustment.  For  the  purpose  of -the 
final  adjustment  of  any  such  outstanding  insurance  or  claims,  the 
Division  of  Marine  and  Seamen's  Insurance  may,  in  the  discretion 
of  the  President,  be  continued  in  existence  for  a  period  not  exceed- 
ing three  years  after  such  suspension. 

These  words  "end  of  the  war"  as  used  herein  shall  be  deemed  to 
mean  the  date  of  proclamation  of  exchange  of  ratification  of  the 
treaty  of  peace,  unless  the  President  shall,  by  proclamation,  declare 
a  prior  date,  in  which  case  the  date  so  proclaimed  shall  be  deemed 
to  be  the  "end  of  the  war"  within  the  meaning  of  this  Act.  (38 
Stat.  712.  40  Stat.  105,  898.) 

This  section,  as  originally  enacted,  provided  for  the  suspension  of  the  op- 
eration of  the  act  at  any  time  within  two  years  after  its  passage,  and  pro- 
vided for  the  continuance  in  existence  of  the  Bureau  of  War  Risk  Insurance 
for  a  further  period  of  not  exceeding  one  year.  Act  Aug.  11,  1916,  c.  332, 
S  1,  39  Stat  514,  provided  that  said  Act  Sept.  2,  1914,  c  293,  §  9,  38  Stat. 
712,  should  be  amended  so  as  to  require  the  suspension  of  the  operations  of 
the  act  within  three  years  from  the  date  said  act  was  approved.  Said  act 
Aug.  11,  1916,  c.  332,  $  1,  39  Stat.  514,  was  amended  by  Act  March  3,  1917, 
c.  169,  §  1,  so  as  to  read  as  follows:  "That  section  nine  of  an  Act  estab- 
lishing a  Bureau  of  War-Risk  Insurance,  approved  September  second,  nine- 
teen hundred  and  fourteen,  as  amended  by  the  Act  of  August  eleventh, 
nineteen  hundred  and  sixteen,  be,  and  is  hereby,  amended  so  as  to  require  the 
suspension  of  the  operations  of  the  Act  within  four  years  from  the  date  said 
Act  of  September  second,  nineteen  hundred  and  fourteen,  was  approved."  Act 
June  12,  1917,  c.  26,  |  11,  40  Stat  105,  cited  above,  amended  this  section  so 
as  to  make  it  read  as  follows:  "The  President  is  authorised  whenever  in  his 
judgment  the  necessity  of  further  war  insurance  by  the  United  States  shall 
have  ceased  to  exist  to  suspend  the  operation  of  the  Act,  in  so  far  as  it  au- 
thorizes insurance  by  the  United  States  against  loss  or  damage  by  risks  of 
war,  which  suspension  shall  be  made,  in  any  event,  within  four  years  after 
the  passage  of  this  Act  but  shall  not  affect  any  insurance  outstanding  at  the 
time  or  any  claims  pending  adjustment.  For  the  purpose  of  the  final  adjust- 
ment of  any  such  outstanding  insurance  or  claims,  the  Bureau  of  War  Risk 
Insurance  may,  in  the  discretion  of  the  President,  be  continued  in  existence  a 
further  period  not  exceeding  three  years."  Both  of  the  first  two  amendatory 
provisions,  Act  Aug.  11,  1016,  c.  332,  §  1.  39  Stat.  514,  and  Act  March  3.  1917, 
c.  169,  §  1,  were  repealed  by  Act  June  12,  1917,  c.  26,  i  12,  40  Stat.  105. 

§  514ii.  (Act  Aug.  11,  1916,  c.  332,  §  1.)     Suspension  of  act. 

This  section  was  repealed  by  Act  June  12,  1917,  c.  26,  §  12,  40  Stat.  105. 

§  514k.  (Act  Sept.  2,  1914,  c.  293,  §  12,  as  added,  Act  Oct.  6,  1917, 
c.  105,  §  2.)     Application  of  §§  2-7. 

Sections  two  to  seven,  inclusive,  and  section  nine,  shall  be  con- 
strued to  refer  only  to  the  Division  of  Marine  and  Seamen's  In- 
surance.   (40  Stat.  398.) 

This  section,  and  the  forty-five  sections  next  following  were  added  by  Act 
Oct.  6,  1917,  c.  105,  §  2,  40  Stat  398. 

§  514kk.  (Act  Sept.  2,  1914,  c.  293,  §  13,  as  added.  Act  Oct.  6,  1917, 
c.  105,  §  2,  and  amended  Act  May  20,  l9l8,  c.  77,  §  1.)  Powers 
and  duties  of  Director;  compensation  of  claim  agents;  unlaw- 
ful charges. 

The  director,  subject  to  the  general  direction  of  the  Secretary 
of  the  Treasury,  shall  administer,  execute,  and  enforce  the  provi- 
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sions  of  this  Act,  and  for  that  purpose  have  full  power  and  au- 
thority to  make  rules  and  regulations  not  inconsistent  with  the 
provisions  of  this  Act,  necessary  or  appropriate  to  carry  out  its 
purposes,  and  shall  decide  all  questions  arising  under  the  Act,  ex- 
cept as  otherwise  provided  in  section  five.  Wherever  under  any 
provision  or  provisions  of  the  Act  regulations  are  directed  or  au- 
thorized to  be  made,  such  regulations,  unless  the  context  other- 
wise requires,  shall  or  may  be  made  by  the  director,  subject  to 
the  general  direction  of  the  Secretary  of  the  Treasury.  The  direc- 
tor shall  adopt  reasonable  and  proper  rules  to  govern  the  pro- 
cedure of  the  divisions  and  to  regulate  and  provide  for  the  nature 
and  extent  of  the  proofs  and  evidence  and  the  method  of  taking 
and  furnishing  the  same  in  order  to  establish  the  right  to  benefits 
of  allowance,  allotment,  compensation,  or  insurance  provided  for 
in  this  Act,  the  forms  of  application  of  those  claiming  to  be  en- 
titled to  such  benefits,  the  methods  of  making  investigations  and 
medical  examinations,  and  the  manner  and  form  of  adjudications 
and  awards:  Provided,  however,  That  payment  to  any  attorney 
or  agent  for  such. assistance  as  may  be  required  in  the  preparation 
and  execution  of  the  necessary  papers  shall  not  exceed  $3  in  any 
one  case :  And  provided  further,  That  no  claim  agent  or  attorney 
shall  be  recognized  in  the  presentation  or  adjudication  of  tlaims 
under  articles  two,  three,  and  four,  except  that  in  the  event  of  dis- 
agreement as  to  a  claim  under  the  contract  of  insurance  between 
the  bureau  and  any  beneficiary  or  beneficiaries  thereunder  an  ac- 
tion on  the  claim  may  be  brought  against  the  United  States  in  the 
district  court  of  the  United  States  in  and  for  the  district  in  which 
such  beneficiaries  or  any  one  of  them  resides,  and  that  whenever 
judgment  shall  be  rendered  in  an  action  brought  pursuant  to  this 
provision  the  court,  as  part  of  its  judgment,  shall  determine  and 
allow  such  reasonable  attorney's  fees,  not  to  exceed  five  per  cen- 
tum of  the  amount  recovered,  to  be  paid  by  the  claimant  in  be- 
half of  whom  such  proceedings  were  instituted  to  his  attorney, 
said  fee  to  be  paid  out  of  the  payments  to  be  made  to  the  bene- 
ficiary under  the  judgment  rendered  at  a  rate  not  exceeding  one- 
tenth  of  each  of  such  payments  until  paid. 

Any  person  who  shall,  directly  or  indirectly,  solicit,  contract 
for,  charge,  or  receive,  or  who  shall  attempt  to  solicit,  contract  for, 
charge,  or  receive  any  fee  or  compensation,  except  as  herein  pro- 
vided, shall  be  guilty  of  a  misdemeanor,  and  for  each  and  every 
offense  shall  be  punishable  by  a  fine  of  not  more  than  $500  or  by 
imprisonment  at  hard  labor  for  not  more  than  two  years,  or  by 
both  such  fine  and  imprisonment.     (40  Stat.  399,  555.) 

§  514kkk.  (Act  Sept.  2,  1914,  c.  293,  §  14,  as  added,  Act  Oct.  6,  1917, 
c.  105,  §  2.)  Deputies,  assistants,  actuaries;  advisory  board. 
The  bureau  and  its  divisions  shall  have  such  deputies,  assistants, 
actuaries,  clerks,  and  other  employees  as  may  be  from  time  to  time 
provided  by  Congress.  The  bureau  shall,  by  arrangement  with  the 
Secretary  of  War  and  the  Secretary  of  the  Navy,  respectively,  make 
use  of  the  services  of  surgeons  in  the  Army  and  Navy.  The  Sec- 
retary of  the  Treasury  is  authorized  to  establish  an  advisory  board 
consisting  of  three  members  skilled  in  the  practice  of  insurance 
against  death  or  disability  for  the  purpose  of  assisting  the  Division 
of  Military  and  Naval  Insurance  in  fixing  premium  rates  and  in 
the  adjustment  of  cla[ims  for  losses  under  the  contracts  of  insur- 
ance provided  for  in  article  four  and  in  adjusting  claims  for  com- 
pensation under  article  three ;  compensation  for  the  persons  so  ap- 
pointed to  be  determined  by  the  Secretary  of  the  Treasury,  but  not 
to  exceed  $20  a  day  each  while  actually  employed.  (40  Stat.  399.) 
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§  514kkkk.  (Act  Sept!  2,  1914,  c.  293,  §  15,  as  added.  Act  Oct.  6, 
1917,  c.  105,  §  2.)  Subpcenas;  information  and  reports  of  of- 
ficials. 
For  the  purposes  of  this  Act,  the  director,  commissioners,  and 
deputy  commissioners  shall  have  power  to  issue  subpoenas  for  and 
compel  the  attendance  of  witnesses  within  a  radius  of  one  hundred 
miles,  to  require  the  production  of  books,  papers,  documents,  and 
other  evidence,  to  administer  oaths  and  to  examine  witnesses  upon 
any  matter  within  the  jurisdiction  of  the  bureau.  The  director  may 
obtain  such  information  and  such  reports  from  officials  and  em- 
ployees of  the  departments  of  the  Government  of  the  United  States 
and  of  the  States  as  may  be  agreed  upon  by  the  heads  of  the  respec- 
tive departments.  In  case  of  disobedience  to  a  subpoena,  the  bureau 
may  invoke  the  aid  of  any  district  court  of  the  United  States  in 
requiring  the  attendance  and  testimony  of  witnesses  and  the  pro- 
duction of  documentary  evidence,  and  such  court,  .within  the  ju- 
risdiction of  which  the  inquiry  is  carried  on,  may,  in  case  of  con- 
tumacy or  refusal  to  obey  a  subpoena  issued  to  any  officer,  agent, 
or  employee  of  any  corporation  or  other  person,  issue  an  order  re- 
quiring such  corporation  or  other  person  to  appear  before  the  bu- 
reau, or  to  give  evidence  touching  the  matter  in  question ;  and  any 
failure  to  obey  such  order  of  the  court  may  be  punished  by  such 
court  as  a  contempt  thereof.  Any  person  so  required  to  attend  as 
a  witness  shall  be  allowed  and  paid  the  same  fees  and  mileage  as 
are  paid  witnesses  in  the  district  courts  of.  the  United  States.  (40 
Stat.  399.) 

§  514/.  (Act  Sept.  2,  1914,  c.  293,  §  16,  as  added.  Act  Oct.  6,  1917, 
c.  105,  §  2.)    Annual  estimate  of  appropriations. 
The  director  shall  submit  annually  to  the  Secretary  of  the  Treas- 
ury estimates  of  the  appropriations  necessary  for  the  work  of  the 
bureau.     (40  Stat.  400.) 

§  514//.  (Act  Sept.  2,  1914,  c.  293,  §  17,  as  added.  Act  Oct  6,  1917, 
c.  105,  §  2.)     Appropriation  for  expenses ;   civil  service  rules. 

For  the  purpose  of  carrying  out  the  provisions  of  this  Act  there 
is  hereby  appropriated,  out  of  any  moneys  in  the  Treasury  not  oth- 
erwise appropriated,  the  sum  of  $100,000,  for  the  payment  of  all 
expenses  incident  to  the  work  authorized  under  this  Act,  including 
salaries  of  the  director  and  commissioners  and  of  such  deputies,  as- 
sistants, accountants,  experts,  clerks,  and  other  employees  in  the 
District  of  Columbia  or  elsewhere,  as  the  Secretary  of  the  Treas- 
ury may  deem  necessary,  traveling  expenses,  rent  and  equipment 
of  offices,  typewriters  and  exchange  of  same,  purchase  of  law  books 
and  books  of  reference,  printing  and  binding  to  be  done  at  the  Gov- 
ernment Printing  Office,  and  all  other  necessary  expenses.  With 
the  exception  of  the  director,  the  commissioners,  and  such  special 
experts  as  the  Secretary  of  the  Treasury  may  from  time  to  time 
find  necessary  for  the  conduct  of  the  work  of  the  bureau,  all  em- 
ployees of  the  bureau  shall  be  appointed  from  lists  of  eligibles  to 
be  supplied  by  the  Civil  Service  Commission  and  in  accordance 
with  the  civil-service  law.  Such  fees,  allowances,  and  salaries  shall 
be  the  same  as  are  paid  for  similar  services  in  other  departments 
of  the  Government.     (40  Stat.  400.) 

§  514///.  (Act  Sept.  2,  1914,  c.  293,  §  18,  as  added.  Act  Oct.  6,  1917, 
c.  105,  §  2.)     Military  and  naval  family  allowance  appropria- 
tion. 
There  is  hereby  appropriated  from  any  money  in  the  Treasury 
not  otherwise  appropriated,  the  sum  of  $141,000,000,  to  be  known 
as  the  military  and  naval  family  allowance  appropriation,  for  the 
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payment  of  the  family  allowances  provided  by  Article  II.  Pay- 
ments out  of  this  appropriation  shall  be  made  upon  and  in  accord- 
ance with  awards  by  the  Commissioner  of  the  Division  of  Military 
and  Naval  Insurance.    <40  Stat.  400.) 

§  514////.  (Act  Sept.  2,  1914,  c.  293,  §  19,  as  added.  Act  Oct  6,  1917, 
c.  105,  §  2.)  Military  and  naval  compensation  appropriation. 
There  is  hereby  appropriated,  from  any  money  in  the  Treasury 
not  otherwise  appropriated,  the  sum  of  $12,150,000,  to  be  known  as 
the  military  and  naval  compensation  appropriation,  for  the  payment 
of  the  compensation,  funeral  expenses,  services,  and  supplies  pro- 
vided by  Article  III.  Payments  out  of  this  appropriation  shall  be 
made  upon  and  in  accordance  with  awards  by  the  director.  (40 
Stat.  400.) 

§  514m.  (Act  Sept.  2,  1914,  c.  293,  §  20,  as  added.  Act  Oct.  6,  1917, 
c.  105,  §  2.)     Military  and  naval  insurance  appropriation. 

There  is  hereby  appropriated,  from  any  money  in  the  Treasury 
not  otherwise  appropriated,  the  sum  of  $23,000,000,  to  be  known  as 
the  military  and  naval  insurance  appropriation.  All  premiums  that 
may  be  collected  for  the  insurance  provided  by  the  provisions  of 
Article  IV  shall  be  deposited  and  covered  into  the  Treasury  tojthe 
credit  of  this  appropriation. 

Such  sum,  including  all  premium  payments,  is  hereby  made  avail- 
able for  the  payment  of  the  liabilities  of  the  United  States  incurred 
under  contracts  of  insurance  made  under  the  provisions  of  Article 
IV.  Payments  from  this  appropriation  shall  be  made  upon  and  in 
accordance  with  awards  by  the  director.     (40  Stat.  400.) 

§  514mm.  (Act  Sept.  2,  1914,  c.  293,  §  21,  as  added.  Act  Oct  6, 
1917,  c.  105,  §  2.)  Military  and  naval  pay  deposit  fund. 
There  shall  be  set  aside  as  a  separate  fund  in  the  Treasury,  to  be 
known  as  the  military  and  naval  pay  deposit  fund,  all  sums  held 
out  of  pay. as  provided  by  section  two  hundred  and  three  of  this 
Act.  Such  fund,  including  all  additions,  is.  hereby  made  available 
for  the  payment  of  the  sums  so  held  and  deposited,  with  interest, 
as  provided  in  section  two  Hundred  and  three,  and  the  amount  nec- 
essary to  pay  interest  is  hereby  appropriated.     (40  Stat.  400.) 

Section  203,  mentioned  above,  is  set  forth  as  §  514ooo,'  post. 

§  514mmm.  (Act  Sept.  2,  1914,  c.  293,  §  22,  as  added.  Act  Oct  6, 

1917,  c.  105,  §  2,  and.  as  amended.  Act  June  25,  1918,  c.  104,  § 

1.)     Evidence  of  marriage  of  claimants;   definitions. 

For  the  purpose  of  this  amendatory  Act  the  marriage  of  the 

claimant  to  the  person  on  account  of  whom  the  claim  is  made  shall 

be  shown — 

(1)  By  a  duly  verified  copy  of  a  public  or  church  record;    or 

(2)  By  the  affidavit  of  the  clergyman  or  mag^istrate  who  offi- 
ciated ;   or 

(3)  By  the  testimony  of  two  or  more  eyewitnesses  to  the  cere- 
mony ;    or 

(4)  By  a  duly  verified  copy  of  the  church  record  of  baptism  of 
the  children;  or 

(5)  By  the  testimony  of  two  or  more  witnesses  who  know  that 
the  parties  lived  together  as  husband  and  wife,  and  were  recogniz- 
ed as  such,  and  who  shall  state  how  long,  within  their  knowledge, 
such  relation  continued :  Provided,  That  marriages,  except  such  as 
are  mentioned  in  section  forty-seven  hundred  and  five  of  the  Re- 
vised Statutes,  shall  be  proven  in  compensation  or  insurance  cases 
to  be  legal  marriages  according  to  the  law  of  the  place  where  the 
parties  resided  at  the  time  of  marriage  or  at  the  time  when  the 
right  to  compensation  or  insurance  accrued ;  and  the  open  and  no- 
torious illicit  cohabitation  of  a  widow  who  is  a  claimant  shall  op- 
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erate  to  terminate  her  right  to  compensation  or  insurance  from  the 
commencement  of  such  cohabitation:  Provided  further.  That  for 
the  pul-pose  of  the  administration  of  Article  II  of  this  Act  marriage 
shall  be  conclusively  presumed,  in  the  absence  of  proof,  that  there 
is  a  legal  spouse  living,  if  the  man  and  wroman  have  lived  together 
ifi  the  openly  acknowledged  relation  of  husband  and  wife  during 
the  two  years  immediately  preceding  the  date  of  the  declaration 
of  war,  or  the  date  of  enlistment  or  of  Entrance  into  or  employ- 
ment in  active  service  in  the  military  or  naval  forces  of  the  United 
States  if  subsequent  to  such  declaration. 

In  Articles  II,  III,  and  IV  of  this  Act  unless  the  context  other- 
wise requires— ' 

(1)  The  term  "child"  includes— 

(a)  A  legitimate  child. 

(b)  A  child  legally  adopted  more  than  six  months  before  the 
enactment  of  this  amendatory  Act  or  before  enlistment  or  entrance 
into  or  employment  in  active  service  in  the  military  or  naval  forc- 
es of  the  United  States,  whichever  of  these  dates  is  the  later. 

(c)  A  stepchild,  if  a  member  of  the  man's  household. 

(d)  An  illegitimate  child,  but,  as  to  the  father,  only,  if  acknowl- 
edged by  instrument  in  writing  signed  by  him.  or  if  he  has  been 
judicially  ordered  or  decreed  to  contribute  to  such  child's  sup- 
port, and  if  such  child,  if  born  after  December  thirty-first,  nine- 
teen hundred  and  seventeen,  shall  have  been  born  in  the  United 
States,  or  in  its  insular  possessions. 

(2)  The  term  "grandchild"  means  a  child  as  above  defined  of  a 
child  as  above  defined. 

(3)  Except  as  used  in  section  four  hundred  and  one  and  in  sec- 
tion four  hundred  and  two  the  terms  "child"  and  "grandchild"  are 
limited  to  unmarried  persons  either  (a)  under  eighteen  years  of  age, 
or  (b)  of  any  age,  if  insane,  idiotic,  or  otherwise  permanently  help- 
less. 

(4)  The  term  "parent"  includes  a  father,  mother,  grandfather, 
grandmother,  father  through  adoption,  mother  through  adoption,  step- 
father, and  stepmother,  either  of  the  person  in  the  service  or  of  the 
spouse. 

(5)  The  terms  "brother"  and  "sister"  include  brothers  and  sisters 
of  the  half  blood  as  well  as  those  of  the  whole  blood,  stepbrothers  and 
stepsisters,  and  brothers  and  sisters  through  adoption. 

(6)  The  term  "commissioned  officer"  includes  a  warrant  officer,  but 
includes  only  an  officer  in  active  service  in  the  military  or  naval  forces 
of  the  United  States. 

(7)  The  terms  "man"  and  "enlisted  man"  mean  a  person,  whether 
male  or  female,  and  whether  enlisted,  enrolled,  or  drafted  into  active 
service  in  the  military  or  naval  forces  of  the  United  States,  and  include 
noncommissioned  and  petty  officers,  and  members  of  training  camps 
authorized  by  law. 

(8)  The  term  **enlistment"  includes  voluntary  enlistment,  draft,  and 
enrollment  in  active  service  in  the  military  or  naval  forces  of  the 
United  States. 

(9)  The  term  "commissioner"  means  the  Commissioner  of  Military 
and  Naval  Insurance. 

(10)  The  term  "injury"  includes  disease. 

(11)  The  term  "pay"  means  the  pay  for  service  in  the  United  States 
according  to  grade  and  length  of  service,  excluding  all  allowances. 

(12)  The  term  "military  or  naval  forces"  means  the  Army,  the 
Navy,  the  Marine  Corps,  the  Coast  Guard,  the  Naval  Reserves,  the 
National  Naval  Volunteers,  and  any  other  branch  of  the  United  States 
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service  while  serving  pursuant  to  law  with  the  Army  or  the  Navy. 
(40  Stat.  400,  609.) 

The  amendment  of  this  section  consists  in  the  changes  in  the  second  subdi- 
yision,  paragraph  (4),  of  the  section,  as  set  forth  above.  Said  paragraph 
originally  read  as  follows:  "The  term  'parent*  includes  a  father,  mother, 
grandfather,  grandmother,  stepfather,  and  stepmother,  either  of  the  person  in 
the  service  or  of  the  spouse." 

R.  S.  S  4705,  mentioned  above,  is  set  forth  in  1916  U.  S.  Comp.  St.   as  $  8988. 

§  514mmmm.  (Act  Sept.  2,  1914,  c.  293,  §  23,  as  added,  Act  Oct.  6, 
1917,  c.  105,  §  2.)  Payments  to  minors. 
When,  by  the  terms  of  this  amendatory  Act,  any  payment  is  to 
be  made  to  a  minor,  other  than  a  person  in  the  military  or  naval 
forces  of  the  United  States,  or  to  a  person  mentally  incompetent, 
such  payment  shall  be  made  to  the  person  who  is  constituted  guard- 
ian or  curator  by  the  laws  of  the  State  or  residence  of  claimant,  or 
is  otherwise  legally  vested  with  responsibility^'  or  care  of  the  claim- 
ant.    (40  Stat.  402.) 

§  514n.  (Act  Sept.  2,  1914,  c.  293,  §  24,  as  added.  Act  Oct.  6,  1917, 
c.  105,  §  2.)  Information,  by  Bureau  to  persons  in  military  or 
naval  service.  « 

The  Bureau  of  War  Risk  Insurance,  so  far  as  practicable,  shall 
upon  request  furnish  information  to  and  act  for  persons  in  the  mili- 
tary or  naval  service,  with  respect  to  any  contracts  of  insurance 
whether  with  the  Government  or  otherwise,  as  may  be  prescribed 
by  regulations.  Said  bureau  may  upon  request  procure  from  and 
keep  a  record  of  the  amount  and  kind  of  insurance  held  by  every 
commissioned  and  appointive  officer  and  of  every  enlisted  man  in 
the  military  or  naval  service  of  the  United  States,  including  the 
name  and  principal  place  of  business  of  the  company,  society,  or 
organization  in  which  such  insurance  is  held,  the  date  of  the  policy, 
amount  of  premium,  name  and  relationship  of  the  beneficiary,  and 
such  other  data  as  may  be  deemed  of  service  in  protecting  the  in- 
terests of  the  insured  and  beneficiaries.     (40  Stat.  402.) 

§  514nn.  (Act  Sept.  2,  1914,  c.  293,  §  25,  as  added.  Act  Oct.  6,  1917, 
c.  105,  §  2.)  False  statements  in  claims. 
Whoever  in  any  claim  for  family  allowance,  compensation,  or  in- 
surance, or  in  any  document  required  by  this  Act  or  by  regulation 
made  under  this  Act,  makes  any  statement  of  a  material  fact  know- 
ing it  to  be  false,  shall  be  guilty  of  perjury  and  shall  be  punished  by 
a  fine  of  not  more  than  $5,000,  or  by  imprisonment  for  not  more 
than  two  years,  or  both.     (40  Stat.  402.) 

§  514nnn.  (Act  Sept.  2,  1914,  c.  293,  §  26,  as  added.  Act  Oct.  6, 
1917,  c.  105,  §  2.)  Fraudulent  acceptance  of  payments. 
If  any  person  entitled  to  payment  of  family  allowance  or  com- 
pensation under  this  Act,  whose  right  to  such  payment  under  this 
Act  ceases  upon  the  happening  of  any  contingency,  thereafter  fraud- 
ulently accepts  any  such  payment,  he  shall  be  punished  by  a  fine 
of  not  more  than  $2,000,  or  by  imprisonment  for  not  more  than 
one  year,  or  both.     (40  Stat.  402.) 

§  514minV8.  (Act  Sept.  2,  1914,  c.  293,  §  27,  as  added.  Act  June 

25,  1918,  c.  104,  §  2).     Fraudulent  obtaining  or  receiving  of 

payments. 

Whoever  shall  obtain  or  receive  any  money,  check,  allotment,  family 

allowance,  compensation,  or  insurance  under  Articles  II,  III,  or  IV 

of  this  Act,  without  being  entitled  thereto,  with  intent  to  defraud 

the  United  States  or  any  person  in  the  military  or  naval  forces  of 

the  United  States,  shall  be  punished  by  a  fine  of  not  more  than  $2,- 

000,  or  by  imprisonment  for  not  more  than  one  year,  or  both.     (40 

Stat.  609.) 
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§  514nnni4.  (Act  Sept.  2,  1914,  c.  293,  §  28,  as  added,  Act  June 
25,  1918,  c.  104,  §  2.)  Allotments,  allowances,  compensation, 
and  insurance  not  assignable  and  exempt  from  claims  and 
taxation. 

The  allotments  and  family  allowances,  compensation,  and  insurance 
payable  under  Articles  II,  III,  and  IV,  respectively,  shall  not  be  as- 
signable ;  shall  not  be  subject  to  the  claims  of  creditors  of  any  per- 
son to  whom  an  award  is  made  under  Articles  II,  III,  or  IV;  and 
shall  be  exempt  from  all  taxation:  Provided,  That  such  allotments 
and  family  allowances,  compensation,  and  insurance,  shall  be  subject 
to  any  claims  which  the  United  States  may  have,  under  Articles  II,' 
III,  and  IV,  against  the  person  on  whose  account  the  allotments  and 
family  allowances,  compensation,  or  insurance  is  payable.  (40 
Stat.  609.) 

§  514nnnV2.  (Act  Sept.  2,  1914,  c.  293,  §  29,  as  added.  Act  June 
25,  1918,  c.  104,  §  2.)  Effect  of  discharge  from  service. 
The  discharge  or  dismissal  of  any  person  from  the  military  or  naval 
forces  on  the  ground  that  he  is  an  enemy  alien,  conscientious  objector, 
or  a  deserter,  or  as  guilty  of  mutiny,  treason,  spying,  or  any  offense 
involving  moral  turpitude,  or  willful  and  persistent  misconduct  shall 
terminate  any  insurance  granted  on  the  life  of  such  person  under  the 
provisions  of  Article  IV,  and  shall  bar  all  rights  to  any  compensation 
under  Article  III  or  any  insurance  under  Article  IV.     (40  Stat.  609.) 

§  514nnn8^.  (Act  Sept.  2,  1914,  c.  293,  §  30,  as  added.  Act  June 
25,  1918,  c.  104,  §  2.)     Citation  of  act. 
This  Act  may  be  cit)ed  as  the  war-risk  insurance  Act.     (40  Stat. 
610.) 

ARTICLE  II.    ALLOTMENTS  AND  FAMILY  ALLOWANCES 

§  514nnnn.  (Act  Sept.  2,  1914,  c.  293,  §  200,  as  added.  Act  Oct.  6, 

1917,  c.  105,  §  2,  and  as  amended,  Ajct  June  25,  1918,  c.  104,  §  3.) 

Application  of  article. 

The  provisions  of  this  article  shall  apply  to  all  enlisted  men  in  the 

military  or  naval  forces  of  the  United  States,  except  the  Philippine 

Scouts,  the  insular  force  of  the  Navy,  and  the  Samoan  native  guard 

and  band  of  the  Navy.     (40  Stat.  402,  610.) 

The  amendment  of  this  section  consists  in  the  addition  of  the  exception,  as 
set  forth  above. 

§  514o.  (Act  Sept.  2,  1914,  c.  293,  §  201,  as  added,  Act  Oct.  6, 
1917,  c.  105,  §  2,  and  as  amended.  Act  Jime  25,  1918,  c.  104,  § 
4.)     Allotments;  compulsory  and  voluntary. 

Allotment  of  pay  shall,  subject  to  the  conditions,  limitations,  and 
exceptions  hereinafter  specified,  be  compulsory  as  to  wife,  a  former 
wife  divorccG  who  has  not  remarried  and  to  whom  alimony  has  been 
decreed,  and  a  child,  and  voluntary  as  to  any  other  person ;  but  on 
the  written  consent  of  the  wife  or  former  wife  divorced^  supported 
by  evidence  satisfactory  to  the  bureau  of  her  ability  to  support  her- 
self and  the  children  in  her  custody,  the  allotment  for  her  and  for 
such  children  may  be  waived ;  and  on  the  enlisted  man's  application 
or  otherwise  for  good  cause  shown,  exemption  from  the  allotment 
may  be  granted  upon  such  conditions  as  may  be  prescribed  by  regu- 
lations. 

The  monthly  compulsory  allotment  shall  be  $15.  For  a  wife  liv- 
ing separate  and  apart  from  her  husband  under  court  order  or  writ- 
ten agreement,  or  for  a  former  wife  divorced,  the  monthly  compul- 
sory allotment  shall  not  exceed  the  amount  specified  in  the  court 
order,  decree,  or  written  agreement  to  be  paid  to  her,  and  for  an 
illegitimate  child,  to  whose  support  the  father  has  been  judicially 
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ordered  or  decreed  to  contribute,  it  shall  not  exceed  the  amount  fix- 
ed in  the  order  or  decree. 

If  there  is  a  compulsory  allotment  for  a  wife  or  child,  then  a  for- 
mer wife  divorced  who  has  not  remarried  and  to  whom  alimony  has 
been  decreed,  shall  not  be  entitled  to  a  compulsory  allotment,  but 
shall  be  entitled  to  a  family  allowance  as  hereinafter  provided. 
(40  Stat  402,  610.) 

The  amendment  of  this  sectioni  Coneists  in  the  changes  in  the  second  and 
third  paragraphs  of  the  section,  as  set  forth  above.  Said  paragraph  originally 
read  as  follows:  ''The  monthly  compulsory  allotment  shall  be  in  an  amount 
equal  to  the  family  allowance  hereinafter  specified  except  that  it  shall  not 
be  more  than  one-half  the  pay,  or  less  than  $15;  but  for  a  wife  living  separate 
and  apart  under  court  order  or  written  agreement  or  for  a  former  wife  di- 
vorced, it  shall  not  exceed  the  amount  specified  in  the  court  order,  decree,  or 
written  agreement  to  be  paid  to  her.  For  an  illegitimate  child,  to  whose 
support  the  father  has  been  judicially  ordered  or  decreed  to  contribute,  it 
shall  not  exceed  the  amount  fixed  in  the  order  or  decree.  If  there  be  an  al- 
lotment for  a  wife  or  child,  a  former  wife  divorced  and  who  has  not  remarried 
shall  be  entitled  to  a  compulsory  allotment  only  out  of  the  difference,  if  any, 
between  the  allotment  for  the  wife  or  child  or  both  and  one-half,  of  the  pay." 

§  51400.  (Act  Sept.  2,  191.4,  c.  293,  §  202,  as  added,  Act  Oct.  6, 
1917,  c.  105,  §  2.)  Voluntary  allotments. 
The  enlisted  man  may  allot  any  proportion  or  proportions  or  any 
fixed  amount  or  amounts  of  his  monthly  pay  or  of  the  proportion 
thereof  remaining  after  the  compulsory  allotment,  for  such  pur- 
poses and  for  the  benefit  of  such  person  or  persons  as  he  may  di- 
rect, subject,  however,  to  such  conditions  and  limitations  as  may 
be  prescribed  under  regulations  to  be  made  by  the  Secretary  of 
War  and  the  Secretary  of  the  Navy,  respectively.     (40  Stat.  403.) 

§  514oo(l).  (Act  Feb.  28,  1919,  c.  82.)  Voluntary  allotments ;  con- 
tinuance of  payments  of. 
In  all  of  those  cases  in  which  an  authority  of  allotment  by  an  en- 
listed man  directing  the  payment  of  an  indicated  amount  to  a  des- 
ignated beneficiary  is  on  file  in  the  Bureau  of  War  Risk  Insurance, 
and  payments  pursuant  to  this  authority  had  been  made  by  said 
bureau  prior  to  July  first,  nineteen  hundred  and  eighteen,  but  which 
payments  were  discontinued  as  of  that  date,  the  War  and  Navy 
Departments  are  directed  to  resume  the  payments  of  allotments  in 
these  cases,  pursuant  to  the  authority  on  file  as  aforesaid,  pending 
the  receipt  of  a  new  authority,  or  of  a  written  rescission  of  the  old 
authority  from  the  enlisted  men.  In  those  cases  in  which  pending 
the  receipt  of  the  new  authority,  the  military  authorities,  beginning 
with  July  first,  nineteen  hundred  and  eighteen,  have  reserved  from 
month  to  month  out  of  the-  soldier's  monthly  accruing  pay,  the 
amount  directed  to  be  paid  by  the  original  authority  of  allotment, 
the  War  and  Navy  Departments,  upon  resuming  the  payment  of 
allotments  in  such  cases,  under  the  authority  of  this  Act,  shall  pay 
all  arrearages  out  of  these  respective  reservations.     (40  Stat.  1212.) 

This  section  is  an  act  entitled  "An  act  to  authorize  the  payment  of  allot- 
ments out  of  the  pay  of  enlisted  men  in  certain  cases  in  which  these  pay- 
ments have  heen  discontinued/'  cited  above. 

§  51400^?.  (Act  Sept  2,  1914,  c.  293,  §  203,  as  added.  Act  Oct  6. 
1917,  c.  105,  §  2,  and  as  amended.  Act  June  25,  1918,  c.  104,  §  5.) 
Deposit  of  imallotted  pay  to  credit  of  enlisted  men. 
In  case  one-half  of  an  enlisted  man's  monthly  pay  is  not  allotted, 
regulations  to  be  made  by  the  Secretary  of  War  and  the  Secretary  of 
the  Navy,  respectively,  may  require,  under  circumstances  and  con- 
ditions as  may  be  prescribed  in  such  regulations,  that  any  propor- 
tion of  such  one-half  pay  as  is  not  allotted  shall  be  deposited  to  his 
credit,  to  be  held  during  such  period  of  his  service  as  may  be  pre- 
scribed.   Such  deposit  shall  bear  interest  at  the  same  rate  as  United 
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States  bonds  bear  for  the  same  period,  and,  when  payable,  shall  be 
paid  principal  and  interest  to  the  enlisted  man,  if  living,  otherwise 
to  any  beneficiary  or  beneficiaries  he  may  have  designated,  or  if 
there  be  no  such  beneficiary,  then  to  the  person  or  persons  who,  un- 
der the  laws  of  the  State  of  his  residence,  would  be  entitled  to  his 
personal  property  in  case  of  intestacy.     (40  Stat.  403,  610.) 

The  amendment  of  June  25,  1918,  coasistB  in  changing  the  rate  of  interest 
from  four  per  cent,  to  the  rate  as  statiil  above. 

§  SHoooo.  (Act  Sept.  2,  1914,  c.  293,  §  204,  as  added.  Act  Oct.  6, 
1917,  c.  105,  §  2,  and  as  amended,  Act  June  25,  1918,  c.  104, 
§  6.)     Family  allowances;   amount;   payment. 

A  family  allowance  of  not  exceeding  $50  per  month  shall  be  grant- 
ed and  paid  by  the  United  States  upon  written  application  to  the 
bureau  by  such  enlisted  man  or  by  or  on  behalf  of  any  prospective 
beneficiary,  in  accordance  with  and  subject  to  the  conditions,  limi- 
tations, and  exceptions  hereinafter  specified. 

The  famjly  allowance  shall  be  paid  from  the  time  of  enlistment 
to  death  in  or  one  month  after  discharge  from  the  service,  but  not 
for  more  than  one  month  after  the  termination  of  the  present  war 
emergency.  No  family  allowance  shall  be  made  lor  any  period  pre- 
ceding November  first,  nineteen  hundred  and  seventeen.  The  pay- 
ment shall  be  subject  to  such  regulations  as  may  be  prescribed  rel- 
ative to  cases  of  desertion  and  imprisonment  and  of  missing  men. 

Subject  to  the  conditions,  limitations,  and  exceptions  hereinabove 
and  hereinafter  specified,  the  family  allowance  payable  per  month 
shall  be  as  follows : 

Class  A.  In  the  case  of  a  man  to  his  wife  (including  a  former 
wife  divorced)  and  to  his  child  or  children — 

(a)  If  there  is  a  wife  but  no  child,  $15: 

(b)  If  there  is  a  wife  and  one  child,  $25 ; 

(c)  If  there*  is  a  wife  and  two  children,  $32.50,  with  $5  per  month 
additional  for  each  additional  child; 

(d)  If  there  is  no  wife,  but  one  child,  $5 ; 

(e)  If  there  is  no  wife,  but  two  children,  $12.50; 

(f)  If  there  is  no  wife,  but  three  children,  $20; 

(g)  If  there  is  no  wife,  but  four  children,  $30,  with  $5  per  month 
additional  for  each  additional  child. 

(h)  If  there  is  a  former  wife  divorced  who  has  not  remarried  and 
to  whom  alimony  has  been  decreed,  $15. 

Class  B.  In  the  case  of  a  man  or  woman  to  a  grandchild,  a  parent, 
brother,  or  sister — 

(a)  If  there  is  one  parent,  $10; 

(b)  If  there  are  two  parents,  $20; 

(c)  If  there  is  a  grandchild,  brother,  sister,  or  additional  parent, 
$5  for  each. 

In  the  case  of  a  woman,  the  family  allowances  for  a  husband  and 
children  shall  be  in  the  same  amounts,  respectively,  as  are  payable, 
in  the  case  of  a  man,  to  a  wife  and  children,  provided  she  makes  a 
voluntary  allotment  of  $15  as  a  basis  therefor,  and  provided,  further, 
that  dependency  exists  as  required  in  section  two  hundred  and  six. 
(40  Stat.  403,  610.) 

The  amendment  of  this  section  consists  in  the  changes  in  the  third  and 
fourth  paragraphs  of  the  section  as  set  forth  above.  Said  paragraphs  origi- 
nally read  as  follows: 

''Class  A.  In  the  case  of  a  man,  to  his  wifei  (including  a  former  wife  di- 
vorced) and  to  his  child  or  children: 

"(a)    If  there  be  a  wife  but  no  child,  $15. 

"(b)    If  there  be  a  wife  and  one  child,  $25. 

"(c)  If  there  be  a  wife  and  two  children,  $32.50,  with  $5  per  month  addi- 
tional for  each  additional  child. 
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'(d)    If  there  be  no  wife,  but  one  child,  $5. 

'(e)    If  there  be  no  wife,  but  two  children,  $12.50. 

'(f)    If  there  be  no  wife,  but  three  children,  $20. 

'(g)  If  there  be  no  wife,  but  four  children,  $30,  with  $5  per  month  addition- 
al for  each  additional  child. 

"Class  B.  In  the  case  of  a  man  or  woman,  to  a  grandchild,  a  parent, 
brother  or  sister: 

"(a)    If  there  be  one  parent,  $10. 

"(b)    If  there  be  two  parents,  $20. 

"(c)  For  each  grandchild,  brother,  sister,  and  additional  parent,  $5.  In 
the  case  of  a  woman,  to  a  child  or  children: 

"(d)    If  there  be  one  child,  $5. 

•(e)    If  there  be  two  children,  $12.50. 

'(f)    If  there  be  three  children,  $20. 

'(g)  If  there  be  four  children,  $30,  with  $5  per  month  additional  for  each 
additional  child." 

§  514p.  (Act  Sept.  2,  1914,  c.  293,  §  205,  as  added.  Act  Oct.  6, 
1917,  c.  105,  §  2.)  Same;  compulsory  allotment  prerequisite, 
when. 

Family  allowances  for  members  of  Class  A  shall  be  paid  only  if 
and  while  a  compulsory  allotment  is  made  to  a  member  or  mem- 
bers of  such  class.  The  monthly  family  allowance  to  a  former  wife 
divorced  shall  be  payable  only  out  of  the  difference,  if  any,  between 
the  monthly  family  allowance  to  the  other  members  of  Class  A  and 
the  sum  of  $50,  and  only  then  if  alimony  shall  have  been  decreed 
to  her.^  For  a  wife  living  separate  and  apart  under  court  order  or 
written  agreement  or  to  a  former  wife  divorced  the  monthly  al- 
lowance, together  with  the  allotment,  if  any,  shall  not  exceed  the 
amount  specified  in  the  court  order,  decree,  or  written  agreement  to 
be  paid  to  her.  For  an  illegitimate  child,  to  whose  support  the 
father  has  been  judicially  ordered  or  decreed  to  contribute,  it  shall 
not  exceed  the  amount  fixed  in  the  order  or  decree.     (40  Stat.  404.) 

§  514pp.  (Act  Sept.  2,  1914,  c.  293,  §  206,  as  added,  Act  Oct.  6, 

1917,  c.  105,  §  2,  and  as  amended.  Act  June  25,  1918,  c.  104,  §  7.) 

Same ;  conditions  prerequisite  to  payment  to  Class  B. 

Family  allowances  to  members  of  class  B  shall  be  paid  only  if 

and  while  the  members  are  dependent  in  whole  or  in  part  on  the 

enlisted  man,  and  then  only  if  and  while  the  enlisted  man  makes  a 

monthly  allotment  of  his  pay  for  such  members  in  the  following 

amounts : 

(a)  If  an  enlisted  man  is  not  making  a  compulsory  allotment 
for  class  A  the  allotment  for  class  B  required  as  a  condition  to  the 
family  allov^ance  shall  be  $15  ; 

(b)  If  an  enlisted  man  is  making  a  compulsory  allotment  for 
class  A  the  additional  allotment  for  class  B  required  as  a  condition 
to  the  family  allowance  shall  be  $5,  or  if  a  woman  is  making  an  al- 
lotment of  $15  for  a  dependent  husband  or  child  the  additional 
allotment  for  the  other  members*  of  class  B  required  as  a  condition 
to  the  family  allowance;  shall  be  $5.     (40  Stat.  404,  611.) 

Act  Oct.  6,  1917,  amended  hereby,  read  as  follows : 

"Family  allowances  to  members  of  Class  B  shall  be  grranted  only  if  and  while 
the  member  is  dependent  in  whole  or  in  part  on  the  enlisted  man,  and  then  only 
if  and  while  the  enlisted  man  makes  a  monthly  allotment  of  his  pay  for  such 
member  or  members  equal  to  the  amount  of  the  monthly  family  allowance  as 
hereinabove  specified,  except  that — 

"(a)  The  maximum  monthly  allotment  so  required  to  be  made  to  members 
of  Glass  B  shall  be  one-half  of  his  pay. 

"(b)  If  he  is  making  no  allotment  to  a  member  of  Class  A,  the  minimum 
monthly  allotment  so  designated  to  be  made  to  members  of  Class  B  shall  be 
$15  per  month. 

"(c)  If  he  is  making  the  compulsory  allotment  to  a  member  of  Class  A,  the 
minimum  monthly  allotment  so  designated  to  be  made  to  members  of  Class  B 
Bhall  be  one-seventh  of  his  pay,  but  not  less  than  «$5  per  month. 

'On  the  enlisted  man's  application,  or  otherwise  for  good  cause  shown,  ex- 
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emption  from  this  additional  allotment  under  Class  B,  as  a  condition  to  the 
allowance  may  be  granted,  upon  such  conditions  as  may  be  prescribed  by  regu- 
lations." 

§  514ppp.  (Act  Sept.  2,  1914,  c.  293,  §  207,  as  added.  Act  Oct.  6, 
1917,  c.  105,  §  2.)     Same;  limitations  on  amounts  payable  to 
Class  B. 
The  amount  of  the  family  allowance  to  members  of  Class  B  shall 

be  subject  to  each  of  the  following  limitations: 

(a)  If  an  allowance  is  paid  to  one  or  more  beneficiaries  of  Class 
A,  the  total  allowance  to  be  paid  to  the  beneficiaries  of  Class  B 
shall  not  exceed  the  difference  between  the  allowance  paid  to  the 
beneficiaries  of  Class  A  and  the  sum  of  $50. 

(b)  The  total  monthly  allowance  to  beneficiaries  of  Class  B  added 
to  the  enlisted  man's  monthly  allotment  to  them  shall  not  exceed 
the  average  sum  habitually  contributed  by  him  to  their  support 
monthly  during  the  period  of  dependency  but  not  exceeding  a  year 
immediately  preceding  his  enlistment  or  the  enactment  of  this 
amendatory  Act.     (40  Stat.  404.) 

§  514pppp.  (Act  Sept  2,  1914,  c.  293,  §  208,  as  added,  Act  Oct  6, 
1917,  c.  105,  §  2.)     Apportionment  of  allotments  and  family 
allowance  between  Classes  A  and  B. 
As  between  the  members  of  Class  A  and  as  between  the  mem- 
bers of  Class  B,  the  amount  of  the  allotment  and  family  allowance 
shall  be  apportioned  as  may  be  prescribed  by  regulations.     (40 
Stat.  404.) 

§  514q.  (Act  Sept  2,  1914,  c.  293,  §  209,  as  added.  Act  Oct  6,  1917, 
c.  105,  §  2.)  Payments  of  allotments  to  Treasury  Department 
The  War  and  Navy  Departments,  respectively,  shall  pay  over 
to  the  Treasury  Department  monthly  the  entire  amount  of  such  al- 
lotments for  distribution  to  the  beneficiaries,  and  the  allotments 
and  family  allowances  shall  be  paid  Ijy  the  bureau  to  or  for  the 
beneficiaries.     (40   Stat.   404.) 

§  514qq.  (Act  Sept  2,  1914,  c.  293,  §  210,  as  added.  Act  Oct  6, 
1917,  c.  105,  §  2,  and  amended.  Act  June  25,  1918,  c.  104,  §  8, 
and  Act  Feb.  25,  1919,  c.  36.)  Investigations  as  to  allowances 
and  allotments. 
Upon  receipt  of  any  application  for  family  allowance  the  com- 
tnissioner  shall  make  all  proper  investigati6ns  and  shall  make  an 
award,  on  the  basis  of  which  award  the  amount  of  the  allotments 
to  be  made  by  the  man  shall  be  certified  to  the  War  Department  or 
Navy  Department,  as  may  be  proper.  Whenever  the  commissioner 
shall  have  reason  to  believe  that  an  allowance  has 'been  improperly 
made  or  that  the  conditions  have  changed,  he  shall  investigate  or 
reinvestigate  and  may  modify  the  award.  The  amount  of  each 
monthly  allotment  and  allowance  shall  be  determined  according  to 
the  conditions  then  existing:  Provided,  however,  That  whenever 
the  commissioner  shall  by  further  investigation  or  reinvestigation 
modify  the  existing  award,  no  reimbursement  from  the  person  re- 
ceiving an  allowance  shall  be  required  for  allotments  and  allowances 
already  paid  nor  shall  any  deductions  be  made  from  allotments  and 
allowances  to  be  paid  in  the  future  for  any  change  in  award  made 
in  previous  allotments  and  allowances,  except  where  it  is  conclu- 
sively shown  that  the  person  receiving  the  allowance  does  not  bear 
the  relationship  to  the  enlisted  man  which  is  required  by  the  Act 
and  except  in  cases  of  manifest  fraud.    (40  Stat.  404,  611,  1160.) 

This  section,  as  added  to  Act  Sept.  2,  1914,  c.  293,  by  Act  Oct.  6,  1917, 
c.  105,  §  2,  40  Stat  404.  was  amended  by  Act  Feb.  25,  1919,  c.  36,  40  Stat. 
1160,  cited  above,  by  adding  thereto  the  proviso,  as  set  forth  above. 

Act  Oct.  6,  1917,  is  identical  in  language  with  the  act  as  it  now  reads  down 
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to  and  including  the  words  "conditions  then  existing."  The  act  of  Jane  25, 
1918,  introduced  no  change,  except  that  its  concluding  words  were  as  follows: 
"Conditions  existing  on  the  first  day  of  the  month." 

§  514qql^.  (Act  Nov.  4,  1918,  c.  201,  §  1.)  Pay  status  of  missing 
enlisted  men. 
For  the  purpose  of  the  payment  of  allotments  made  by  the  en- 
listed men  or  the  payment  of  family  allowances  under  Article  II  of 
the  Act  of  October  6,  1917,  as  amended,  an  enlisted  man  reported 
as  missing  in  action  shall  be  considered  as  occupying  a  pay  status 
until  his  actual  status  has  been  determined  by  proper  official  au- 
thority of  the  department  in  which  the  man  served  or  is  serving: 
Provided,  That  payments  authorized  hereunder  shall  not  continue 
for  more  than  one  year.     (40  Stat.  1024.) 

This  was  a  provision  of  the  "First  Deficiency  Appropriation  Act,  1910," 
dted  above. 

§  514qqV2.  (Act  June  25,  1918,  c.  104,  §  9.)  Time  of  taking  effect 
of  certain  sections. 

Sections  four,  six,  seven,  and  eight  of  this  Act  shall  take  effect 
on  the  first  day  of  July,  nineteen  hundred  and  eighteen.  (40  Stat. 
611.) 

The  sections  referred  to  are  §{  514o,  514opoo,  514pp,  514qq. 
ARTICLE  III.     COMPENSATION  FOB  DEATH  OR  DISABILITY 

§  514qqq.  (Act  Sept.  2,  1914,  c.  293,  §  300,  as  added,  Act  Oct.  6, 
1917,  c.  105,  §  2,  and  as  amended.  Act  June  25,  1918,  c.  104,  § 
10.)     To  whom  payable. 

For  death  or  disability  resulting  from  personal  injury  suffered  or 
disease  contracted  in  the  line  of  duty,  by  any  commissioned  officer 
or  enlisted  man  or  by  any  member  of  the  Army  Nurse  Corps  (fe- 
male) or  of  the  Navy  Nursd  Coi:ps  (female)  when  employed  in  the 
active  service  under  the  War  Department  or  Navy  Department,  the 
United  States  shall  pay  compensation  as  hereinafter  provided; 
but  no  compensation  shall  be  paid  if  the  injury  or  disease  has  been 
caused  by  his  own  willful  misconduct :  Provided,  That  for  the  pur- 
poses of  this  section  said  officer,  enlisted  man,  or  other  member 
shall  be  held  and  taken  to  have  been  in  sound  condition  when  exam- 
ined, accepted,  and  enrolled  for  service:  Provided  further,  That 
this  section,  as  amended,  shall  be  deemed  to  become  effective  as  of 
October  sixth,  nineteen  hundred  and  seventeen.  (40  Stat.  405, 
611.) 

The  amendment  by  Act  June  25,  1918,  consists  in. adding  the  two  provisos 
above  set  forth. 

§  514qqqq.  (Act  Sept.  2,  1914,  c.  293,  §  301.  as  added.  Act  Oct.  6, 
1917,  c.  105,  §  2,  and  as  amended,  Act  June  25,  1918,  c.  104,  § 
11.)     Death;   amounts;   apportionment. 
If  death  results  from  injury — 

If  the  deceased  leaves  a  widow  or  child,  or  if  he  leaves  a  mother 
or  father  either  or  both  dependent  upon  him  for  support,  the  month- 
ly compensation  shall  be  the  following  amounts : 

(a)  If  there  is  a  widow  but  no  child,  $25 ; 

(b)  If  there  is  a  widow  and  one  child,  $35 ; 

(c)  If  there  is  a  widow  and  two  children,  $42.50,  with  $5  for  each 
additional  child  up  to  two ; 

(d)  If  there  is  no  widow,  but  one  child,  $20; 

(e)  If  there  is  no  widow,  but  two  children,  $30; 

(f)  If  there  is  no  widow,  but  three  children,  $40,  with  $5  for  each 
additional  child  up  to  two; 

(g)  If  there  is  a  dependent  mother  (or  dependent  father),  $20,  or 
both,  $30.     The  amount  payable  under  this  subdivision  shall  not 
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exceed  the  difference  between  the  total  amount  payable  to  the 
widow  and  children  and  the  sum  of  $75.  This  compensation  shall  be 
payable  for  the  death  of  but  one  child,  and  no  compensation  for  the 
death  of  a  child  shall  be  payable  if  the  dependent  mother  is  in 
receipt  of  compensation  under  the  provisions  of  this  article  for  the 
death  of  her  husband.  Such  compensation  shall  be  payable  whether 
the  dependency  of  the  father  or  mother  or  both  arises  before  or 
after  the  death  of  the  person,  but  no  compensation  shall  be  payable 
if  the  dependency  arises  more  than  five  years  after  the  death  of  the 
person.  . 

If  the  death  occurs  before  discharge  or  resiiernation  from  service, 
the  United  States  shall  pay  for  burial  expenses  and  the  return  of 
the  body  to  his  home  a  sum  not  to  exceed  $100,  as  may  be  fixed  by 
regulations. 

The  paj'^ment  of  compensation  to  a  widow  shall  continue  until 
her  death  or  remarriage. 

The  payment  of  compensation  to  or  for  a  child  shall  continue 
until  such  child  reaches  the  age  of  eighteen  years  or  marries,  or  if 
such  child  be  incapable,  because  of  insanity,  idiocy,  or  being  other- 
wise permanently  helpless,  then  during  such  incapacity. 

Whenever  the  compensation  payable  to  or  for  the  benefit  of  any 
person  under  the  provisions  of  this  section  is  terminated  by  the 
happening  of  the  contingency  upon  which  it  is  limited,  the  compen- 
sation thereafter  for  the  remaining  beneficiary  or  beneficiaries,  if 
any,  shall  be  the  amount  which  would  have  been  payable  to  them 
if  they  had  been  the  sole  original  beneficiaries. 

As  between  the  widow  and  the  children  not  in  her  custody,  and 
as  between  children,  the  amount  of  the  compensation  shall  be 
apportioned  as  may  be  prescribed  by  regulation. 

The  term  "widow"  as  used  in  this  section  shall  not  include  one 
who  shall  have  married  the  deceased  later  than  ten  years  after 
the  time  of  injury,  and  shall  include  a  widower,  whenever  his  con- 
dition is  such  that,  if  the  deceased  person  were  living,  he  would 
have  been  dependent  upon  her  for  support.     (40  Stat.  405,  611.) 

The  Act  of  Oct.  6,  1917,  c.  105,  §  2,  amended  hereby,  read  as  follows: 

"If  death  results  from  injury — 

"If  the  deceased  leaves  a  widow  or  child,  or  if  he  leaves  a  widowed  mother 
dependent  upon  him  for  support,  the  monthly  compensation  shall  be  the  fol- 
lowing amounts: 

"(a)    For  a  widow  alone,  $25. 

"(b)    For  a  widow  and  one  child,  $35. 

"(c)  For  a  widow  and  two  children,  $47.50,  with  $5  for  each  additional 
child  up  to  two. 

"(d)    If  there  be  no  widow,  then  for  one  child,  $20. 

"(e)    For  two  children,  $30. 

"(f)    For  three  children,  $40,  with  $5  for  each  additional  child  up  to  two. 

"(g)  For  a  widowed  mother,  $20.  The  amount  payable  under  this  subdi- 
vision shall  not  be  greater  than  a  sum  which,  when  added  to  the  total  amount 
payable  to  the  widow  and  children,  does  not  exceed  $75.  This  comi)ensation 
shall  be  payable  for  the  death  of  but  one  child,  and  no  compensation  for  the 
death  of  a  child  shall  be  payable  if  such  widowed  mother  is  in  receipt  of  com- 
pensation under  the  provisions  of  this  article  for  the  death  of  her  husband. 
Such  compensation  shall  be  payable  whether  her  widowhood  arises  before  or 
after  the  death  of  the  person  and  whenever  her  condition  is  such  that  if  the 
person  were  living  the  widowed  mother  would  have  been  dependent  upon  him 
for  support. 

"If  the  death  occur  before  discharge  or  resignation  from  service,  the  United 
States  shall  pay  for  burial  expenses  and  the  return  of  body  to  his  home  a 
sum  not  to  exceed  $100,  as  may  be  fixed  by  regulations. 

"The  payment  of  compensation  to  a  widow  or  widowed  mother  shall  continue 
until  her  death  or  remarriage. 

"The  payment  of  compensation  to  or  for  a  child  shall  continue  until  such 
child  reaches  the  age  of  eighteen  years  or  marries,  or  if  such  child  be  incapa- 
ble, because  of  insanity,  idiocy,  or  being  otherwise  permanently  helpless,  then 
during  such  incapacity. 
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"Whenever  the  compensation  payable  to  or  for  the  benefit  of  any  person 
under  the  provisions  of  this  section  is  terminated  by  the  happening  of  the 
contingency  upon  which  it  is  limited,  the  compensation  thereafter  for  the  re- 
maining beneficiary  or  beneficiaries,  if  any,  shall  be  the  amount  which  would 
have  been  payable  to  them  if  they  had  been  the  sole  original  beneficiaries. 

"As  between  the  widow  and  the  children  not  in  her  custody,  and  as  between 
children,  the  amount  of  the  compensation  shall  be  apportioned  as  may  be  pre- 
scribed by  regulations.  The  word  **widow**  as  used  in  this  section  shall  not 
include  one  who  shall  have  married  the  deceased  later  than  ten  years  after 
the  time  of  injury." 

§  514qqqqi/2.  (Act  June  25,  1918,  c.  104,  §  15.)  Time  of  taking 
effect  of  amendment  to  preceding  section. 
Where  section  three  hundred  and  one  of  said  Act  is  amended 
by  striking  out  the  provisions  that  a  mother  is  entitled  to  compen- 
sation only  when  she  is  widowed  and  substitute  provisions  are 
included  to  the  effect  that  compensation  is  payable  to  a  dependent 
mother  or  dependent  father,  such  substitute  provisions  shall  be 
deemed  to  be  in  effect  as  of  October  sixth,  nineteen  hundred  and 
seventeen.     (40  Stat.  613.) 

Section  301  referred  to  is  §  514qqqq. 

§  514r.  (Act  Sept.  2,  1914,  c.  293,  §  302,  as  added.  Act  Oct.  6,  1917, 
c.  105,  §  2,  and  as  amended.  Act  June  25,  1918,  c.  104,  §§  12,  13, 
14.)     Disability;    amounts. 

(1)  If  and  while  the  disability  is  total,  the  monthly  compensa- 
tion shall  be  the  following  amounts : 

(a)  If  the  disabled  person  has  neither  wife  nor  child  living,  $30  ; 

(b)  If  he  has  a  wife  but  no  child  living,  $45 ; 

(c)  If  he  has  a  wife  and  one  child  living,  $55 ; 

(d)  If  he  has  a  wife  and  two  children  living,  $65 ; 

(e)  If  he  has  a  wife  and  three  or  more  children  living,  $75^ 

(f)  If  he  has  no  wife  but  one  child  living,  $40,  with  $10  for  each  ad- 
ditional child  up  to  two ; 

(g)  If  he  has  a  mother  or  father,  either  or  both  dependent  on 
him  for  support,  then  in  addition  to  the  above  amounts,  $10  for 
each; 

(h)  If  he  is  totally  disabled  and  in  addition  so  helpless  as  to  be 
in  constant  need  of  a  nurse  or  attendant,  such  additional  sum  shall 
be  paid,  but  not  exceeding  $20  per  month,  as  the  director  may  deem 
reasonable:  Provided,  however,  That  for  the  loss  of  both  feet  or 
both  hands  or  both  eyes,  or  for  becoming  totally  blind  or  becoming 
helpless  and  permanently  bedridden  from  causes  occurring  in  the 
line  of  duty  in  the  service  of  the  United  States,  the  rate  of  compen- 
sation shall  be  $100  per  month :  Provided  further,  That  where  the 
rate  of  compensation  is  $100  per  month,  no  allowance  shall '  be 
made  for  a -nurse  or  attendant. 

(2)  If  and  while  the  disability  is  partial,  the  monthly  compensa- 
tion shall  be  a  percentage  of  the  compensation  that  would  be  pay- 
able for  his  total  disability,  equal  to  the  degree  of  the  reduction  in 
earning  capacity  resulting  from  the  disability,  but  no  compensation 
shall  be  payable  for  a  reduction  in  earning  capacity  rated  at  less 
than  ten  per  centum. 

A  schedule  of  ratings  of  reductions  in  earning  capacity  from 
specific  injuries  or  combinations  of  injuries  of  a  permanent  na- 
ture shall  be  adopted  and  applied  by  the  bureau.  Ratings  may  be 
as  high  as  one  hundred  per  centum.  The  ratings  shall  be  based, 
as  far  as  practicable,  upon  the  average  impairments  of  earning  ca- 
pacity resulting  from  such  injuries  in  civil  occupations  and  not 
upon  the  impairment  in  earning  capacity  in  each  individual  case, 
so  that  there  shall  be  no  reduction  in  the  rate  of  compensation  for 
individual  success  in  overcoming  the  handicap  of  a  permanent  in- 
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jury.    The  bureau  shall  from  time  to  time  readjust  this  schedule 
of  ratings  in  accordance  with  actual  experience. 

(3)  In  addition  to  the  compensation  above  provided,  the  injur- 
ed person  shall  be  furnished  by  the  United  States  such  reasonable 
governmental  medical,  surgical,  and  hospital  services  and  with  such 
supplier,  including  artificial  limbs,  trusses,  and  similar  appliances, 
as  the  director  may  determine  to  be  useful  and  reasonably  neces- 
sary: Provided,  That  nothing  in  this  Act  shall  be  construed  to' 
affect  the  necessary  military  control  over  any  member  of  the  mil- 
itary or  naval  establishments  before  he  shall  have  been  discharged 
from  the  military  or  naval  service. 

(4)  The  amount  of  each  monthly  payment  shall  be  determined 
according  to  the  family  conditions  existing  on  the  first  day  of  the 
month. 

(5)  Where  the  disablfed  person  and  his  wife  are  not  living  to- 
gether, or  where  the  children  are  not  in  the  custody  of  the  disabled 
person,  the  amount  of  the  compensation  shall  be  apportioned  asl 
may  be  prescribed  by  regulations. 

(6)  The  term  "wife"  as  used  in  this  section  shall  include  "hus- 
band" if  the  husband  is  dependent  upon  the  wife  for  support.  (40 
Stat.  406,  612,  613.) 

The  amendment  of  this  section  consists  in  the  changes  in  subdivisions  1  and 
4  of  the  section,  and  in  the  addition  of  subdivisions  five  and  six  to  the  section, 
as  set  forth  above.     Said  subdivisions  1  and  4  orifcinally  read  as  follows: 
'   "(1)  If  and  while  the  disability  is  total,  the  monthly  compensation  shall  be 
the  following  amounts: 

"(a)  If  he  has  neither  wife  nor  child  living,  $30. 

"(b)  If  he  has  a  wife  but  no  child  living,  $45. 

"(c)  If  he  has  a  wife  and  one  child  living,  $55. 

"(d)  If  he  has  a  wife  and  two  children  living,  $65. 

"(e)  If  he  has  a  wife  and  three  or  more  children  living.  $75. 

"(f)  If  he  has  no  wife  but  one  child  living,  $40,  with  $10  for  each  additional 
child  up  to  two. 

"(g)  If  he  has  a  widowed  mother  dependent  on  him  for  support,  then,  in  ad- 
dition to  the  above  amounts,  $10. 

To  an  injured  person  who  is  totally  disabled  and  in  addition  so  helpless  as 
to  be  in  constant  need  of  a  nur^e  or  attendant,  such  additional  sum  shall  be 
paid,  but  not  exceeding  $20  per  month,  as  the  director  may  deem'  reasonable: 
Provided,  however,  That  for  the  loss  of  both  Uet  or  both-  hands  or  both  eyes, 
or  for  becoming  totally  blind  or  helplessly  and  permanently  bedridden  from 
causes  occurring  in  the  line  of  duty  in  the  service  of  the  United  States,  the 
rate  of  compensation  shall  be  $100  per  month:  Provided  further,  That  no 
allowance  shall  be  made  for  nurse  or  attendant.'* 

"(4)  The  amount  of  each  monthly  payment  shall  be  determined  according  to 
the  family  conditions  then  existing.** 

§  514rr.  (Act  Sept.  2,  1914,  c.  293,  §  303,  as  added,  Act  Oct..  6, 
1917,  c.  105,  §  2.)  Same;  disabUity;  examination  of  persons 
receiving. 

Every  person  applying  for  or  in  receipt  of  compensation  for  dis- 
ability under  the  provisions  of  this  article  shall,  as  frequently  and 
at  such  times  and  places  as  may  be  reasonably  required,  submit 
himself  to  examination  by  a  medical  officer  of  the  United  States  or 
by  a  duly  qualified  physician  designated  or  approved  by  the  direc- 
tor. He  may  have  a  duly  qualified  physician  designated  and  paid 
by  him  present  to  participate  in  such  examination.  For  all  exam- 
inations he  shall,  in  the  discretion  of  the  director,  be  paid  his  rea- 
sonable traveling  and  other  expenses  and  also  loss  of  wages  incurred 
in  order  to  submit  to  such  examination.  If  he  refuses  to  submit 
himself  for,  or  in  any  way  obstructs,  any  examination,  his  right  to 
claim  compensation  under  this  article  shall  be  suspended  until  such 
refusal  or  obstruction  ceases.  No  compensation  shall  be  payable 
while  such  refusal  or  obstruction  continues,  and  no  compensation 
shall  be  payable  for  the  intervening  period. 

Every  person  in  receipt  of  compensation  for  disability  shall  sub- 
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mit  to  any  reasonable  medical  or  surgical  treatment  furnished  by 
the  bureau  whenever  requested  by  the  bureau;  and  the  conse- 
quences of  unreasonable  refusal  to  submit  to  any  such  treatment 
shall  not  be  deemed  to  result  from  the  injury  compensated  for. 
(40  Stat.  406.) 

§  514rrr.  [Repealed.] 

This  section  (Act  Sept.  2,  1914,  c.  293,  8  304,  as  added  by  Act  Oct.  6,  1917, 
c.  105,  I  2,  40  Stat.  407)  relating  to  the  re-education  and  vocational  training 
of  persons  injured  in  the  service,  was  repealed  by  Act  June  27,  1918,  c.  107, 
I  10,  40  Stat.  620.    The  repealed  provision  read  as  follows: 

"In  cases  of  dismemberment,  of  injuries  to  sight  or  hearing^  and  of  other 
injuries  commonly  causing  permanent  disability,  the  injured  person  shall  fol- 
low such  course  or  cour.'^es  of  rehabilitation,  reeducation,  and  vocational  train- 
ing as  the  United  States  may  provide  or  procure  to  be  provided.  Should  such 
course  prevent  the  injured  person  from  following  a  substantially  gainful  oc- 
cupation while  taking  same,  a  form  of  enlistment  may  be  required  which  shall 
bring  the  injured  person  into  the  military  or  naval  service.  Such  enlistment 
shall  entitle  the  person  to  full  pay  as  during  the  last  month  of  his  active  serv- 
ice, and  his  family  to  family  allowances  and  allotment  as  hereinbefore  pro- 
vided, in  lieu  of  all  other  compensation  for  the  time  being. 

"In  case  of  his  willful  failure  properly  to  follow  such  course  or  so  to  enlist, 
payment  of  compensation  shall  be  suspended  until  such  willful  failure  ceases 
and  no  compensation  shall  be  payable  for  the  intervening  period." 

§  SHmr.  (Act  Sept.  2,  1914,  c.  293,  §  305,  as  added.  Act  Oct.  6, 
1917,  c.  105,  §  2.)     Review  of  awards. 

Upon  its  own  motion  or  upon  application  the  bureau  may  at  any 
time  review  an  award,  and,  in  accordance  with  the  facts  found  upon 
such  review,  may  end,  diminish,  or  increase  the  compensation  previ- 
ously awarded,  or,  if  compensation  has  been  refused  or  discontinued, 
may  award  compensation.     (40  Stat.  407.) 

§  514s.  (Act  Sept.  2,  1914,  c.  293,  §  306,  as  added,  Act  Oct.  6,  1917, 
c.  105,  §  2.)     Time  of  death  or  disability. 

No  compensation  shall  be  payable  for  death  or  disability  which 
does  not  occur  prior  to  or  within  one  year  after  discharge  or  resig- 
nation from  the  service,  except  that  where,  after  a  medical  exam- 
ination made  pursuant  to  regulations,  at  the  time  of -discharge  or 
resignation  from  the  service,  or  within  such  reasonable  time  there- 
after, not  exceeding  one  year,  as  may  be  allowed  by  regulations,  a 
certificate  has  been  obtained  from  the  director  to  the  effect  that  the 
injured  person  at  the  time  of  his  discharge  or  resignation  was  suf- 
fering from  injury  likely  to  result  in  death  or  disability,  compensa- 
tion shall  be  payable  for  death  or  disability,  whenever  occurring, 
proximately  resulting  from  such  injury.     (AO  Stat.  407.) 

§  514ss.  (Act  Sept.  2,  1914,  c.  293,  §  307,  as  added.  Act  Oct.  6,  1917, 
c.  105,  §  2.)     Official  record  of  death. 

Compensation  shall  not  be  payable  for  death  in  the  course  of 
the  service  until  the  death  be  officially  recorded  in  the  department 
under  which  he  may  be  serving.  No  compensation  shall  be  pay- 
able for  a  period  during  which  the  man  has  been  reported  "missing" 
and  a  family  allowance  has  been  paid  for -him  under  the  provisions 
of  Article  II.     (40  Stat.  407.) 

§  514SSS.  (Act  Sept.  2,  1914,  c.  293,  §  308,  as  added.  Act  Oct.  6, 
1917,  c.  105,  §  2.)  Death  inflicted  as  lawful  punishment;  disr 
missal  or  dishonorable  discharge.  ^ 

No  compensation  shall  be  payable  for  death  inflicted  as  a  law- 
ful punishment  for  a  crime  or  military  offense  except  when  inflicted 
by  the  enemy.  A  dismissal  or  dishonorable  or  bad  conduct  dis- 
charge from  the  service  shall  bar  and  terminate  all  right  to  any 
compensation  under  the  provisions  of  this  article.     (40  Stat.  407.) 
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§  514SSSS.  (Act  Sept.  2,  1914,  c.  293,  §  309,  as  added,  Act  Oct.  6, 
1917,  c.  105,  §  2.)     Time  of  filing  claim. 

No  compensation  shall  be  payable  unless  a  claim  therefor  be  filed, 
in  case  of  disability,  within  five  years  after  discharge  or  resignation 
from  the  service,  or,  in  case  of  death  during  the  service,  within  five 
years  after  such  death  is  officially  recorded  in  the  department  un- 
der which  he  may  be  serving :  Provided,  however,  That  where  com- 
pensation is  payable  for  death  or  disability  occurring  after  discharge 
or  resignation  from  the  service,  claim  must  be  made  within  five 
years  after  such  death  or  the  beginning  of  such  disability. 

The  time  herein  provided  may  be  extended  by  the  director  not  to 
exceed  one  year  for  good  cause  shown.  If  at  the  time  that  any  right 
accrues  to  any  person  under  the  provisions  of  this  article,  such  per- 
son is  a  minor,  or  is  of  unsound  mind  or  physically  unable  to  make 
a  claim,  the  time  herein  provided  shall  not  begin  to  run  until  such 
disability  ceases.     (40  Stat.  407.) 

§  514t.  (Act  Sept.  2,  1914,  c.  293,  §  310,  as  added,  Act  Oct.  6,  1917, 
c.  105,  §  2.)     Payment  of  compensation  prior  to  filing  claim. 

No  compensation  shall  be  payable  for  any  period  more  than  two 
years  prior  to  the  date  of  claim  therefor,  nor  shall  increased  com- 
pensation be  awarded  to  revert  back  more  than  one  year  prior  to 
the  date  of  claim  therefor.     (40  Stat.  408.) 

§  514tt.   [Repealed.] 

This  section  (Act  Sept.  2,  1914,  c.  293,  §  311,  as  added  by  Act  Oct.  6,  1917, 
c.  105,  §  2,  40  Stat.  408),  relating  to  the  exemption  of  compensation  payable 
under  the  article,  was  repealed  by  Act  June  25,  1918,  c.  104,  §  16,  40  Stat. 
618.  It  read  as  follows:  ''Compensation  under  this  article  shall  not  be  as- 
signable and  shall  be  exempt  from  attachment  and  execution  and  from  all  tax- 
ation." 

§  514ttt.  (Act  Sept.  2,  1914,  c.  293,  §  312,  as  added.  Act  Oct.  6,  1917, 
c.  105,  §  2,  and  as  amended.  Act  June  25,  1918,  c.  104,.  §  17.), 
Compensation  to  persons  receiving  service  or  retirement  pay; 
pension  laws. 
Compensation  under  this  article  shall  not  be  paid  while  the  .per- 
son is  in  receipt  of  service  or  retirement  pay.    The  laws  providing 
for  gratuities  or  payments  in  the  event  of  death  in  the  service  and 
existing  pension  laws  shall  not  be  applicable  after  the  enactment 
of  this  amendment  to  any  person  in  the  active  military  or  naval 
service  on  the  sixth  day  of  October,  nineteen  hundred  and  seven- 
teen, or  who  thereafter  entered  the  active  military  or  naval  serv- 
ice, or  to  their  widows,  children,  or  their  dependents,  except  in  so 
far  as  rights  under  any  such  law  have  heretofore  accrued. 

Compensation  because  of  disability  or  death  of  members  of  the 
Army  Nurse  Corps  (female)  or  of  the  Navy  Nurse  Corps  (female) 
shall  be  in  lieu  of  any  compensation  for  such  disability  or  death 
under  the  Act  entitled  "An  Act  to  provide  compensation  for  em- 
ployees of  the  United  States  suffering  injuries  while  in  the  perform- 
ance of  their  duties,  and  for  other  purposes/'  approved  September 
seventh,  nineteen  hundred  and  sixteen.     (40  Stat.  408,  613.) 

Prior  to  the  amendment  by  Act  June  25,  1918,  the  first  paragraph  read  as 
follows:  "Compensation  under  this  article  shall  not  be  paid  while  the  per- 
son is  in  receipt  of  service  or  retirement  pay.  The  laws  providing  for  gratui- 
ties or  payments  in  the  event  of  death  in  the  service  and  existing  pension  laws 
*BhalI  not  be  applicable  after  the  /  enactment  of  this  amendment  to  persons 
now  in  or  hereafter  entering  the  military  or  naval  service,  or  to  their  widows, 
children,  or  their  dependents,  except  in  so  far  as  rights  under  any  such  law 
shall  have  heretofore  accrued."  In  other  respects  the  amended  and  amendatory 
provisions  are  the  same. 

Act  Sept.  7,  1916,  mentioned  above,  is  set  forth  as  §§  8932a-S932ww,  post. 
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§  514tttt.  (Act  Sept.  2,  1914,  c.  293;  §  313,  as  added,  Act  Oct.  6, 
1917,  c.  105,  §  2,  and  as  amended.  Act  June  25, 1918,  c.  104,  §  18.) 
Assignment  of  right  of  action  for  injury  causing  death  or  dis« 
ability. 

(1)  If  an  injury  or  death  for  which  compensation  is  payable  under 
this  article  is  caused  under  circumstances  creating  a  legal  liability 
upon  some  person  other  than  the  United  States  or  the  enemy  to 
pay  damages  therefor,  the  director,  as  a  condition  to  payment  of 
compensation  by  the  United  States,  may  require  the  beneficiary  to 
assign  to  the  United  States  any  right  of  action  he  may  have  to  en- 
force such  liability  of  such  other  person,  or  if  it  appears  to  be  for  the 
best  interests  of  the  beneficiary  the  director  may  require  him  to 
prosecute  the  said  action  in  his  own  name,  subject  to  regulations. 
The  director  may  require  such  assignment  or  prosecution  at  any 
time  after  the  injury  or  death,  and  th'e  failure  on  the  part  of  the  ben- 
eficiary to  so  assign  or  to  prosecute  said  cause  of  action  in  his  own 
name  within  a  reasonable  time,  to  be  fixed  by  the  director,  shall  bar 
any  right  to  compensation  on  account  of  the  same  injury  or  death. 
The  cause  of  action  so  assigned  to  the  United  States  may  be  prose-^ 
cuted  or  compromised  by  the  director,  and  any  money  realized  or 
collected  thereon,  less  the  reasonable  expenses  of  such  realization  or 
collection,  shall  be  placed  to  the  credit  of  the  military  and  naval 
compensation  appropriation.  If  the  amount  placed  to  the  credit  of 
such  appropriation  in  such  case  is  in  excess  of  the-  amount  of  the 
aw^ard  of  compensation,  if  any,  such  excess  shall  be  paid  to  the  ben- 
eficiary after  any  compensation  'award  for  the  same  injury  or  death 
is  made. 

If  a  beneficiary  or  conditional  beneficiary  shall  have  recqvered, 
as  a  result  of  a  suit  brought  by  him  or  on  his  behalf,  or  as  a  result  of 
a  settlement  made  by  him  or  on  his  behalf,  any  money  or  other 
property  in  satisfaction  of  the  liability  of  such  other  person,  such 
money  or  other  property  so  recovered  shall  be  credited  upon  any 
compensation  payable,  or  which  may  become  payable,  to  such  bene- 
ficiary, or  conditional  beneficiary  by  the  United  States  on  account  of 
the  same  injury  or  death. 

(2)  If  an  injury  or  death  for  which  compensation  may  be  payable 
under  this  article  is  caused  under  circumstances  creating  a  legal  lia- 
bility upon  some  person,  other  than  the  United  States  or  the  enemy, 
to  pay  damages  therefor,  then,  in  order  to  preserve  the  right  of  ac- 
tion, the  director  may  require  the  conditional  beneficiary  at  any  time 
after  the  injury  or  death,  to  assign  such  right  of  action  to  the 
United  States,  or,  if  it  appears  to  be  for  the  best  interests  of  such 
conditional  beneficiary,  to  prosecute  the  said  cause  of  action  in  his 
own  name,  subject  to  regulations.  The  failure  on  the  part  of  the 
beneficiary  to  so  assign  or  to  prosecute  the  said  cause  of  action  in 
his  own  name  within  a  reasonable  time,  to  be  fixed  by  the  director, 
shall  bar  any  right  to  compensation  on  account  of  the  same  injury  or 
death.  The  cause  of  action  so  assigned  may  be  prosecuted  or  com- 
promised by  the  director,  and  any  money  realized  or  collected 
thereon,  less  the  reasonable  expenses  of  such  realization  or  collec- 
tion, shall  be  paid  to  such  beneficiary,  and  be  credited  upon  any  fu- 
ture compensation  which  may  become  payable  to  such  beneficiary 
by  the  United  States  on  account  of  the  same  injury  or  death. 

(3)  The  bureau  shall  make  all  necessary  regulations  for  carrying 
out  the  purposes  of  this  section.  For  the  purposes  of  computation 
only  under  this  section  the  total  amount  of  compensation  due  any 
beneficiary  shall  be  deemed  to  be  equivalent  to  a  lump  sum  equal  to 
the  present  value  of  all  future  payments  of  compensation  computed 
as  of  the  date  of  the  award  of  compensation^  at  four  per  centum, 
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true  discount,  compounded  annually.  The  probability  of  the  bene- 
ficiary's death  before  the  expiration  of  the  period  during  which  he 
is  entitled  to  compensation  shall  be  determined  according  to  the 
American  Experience  Table  of  Mortality. 

A  conditional  beneficiary  is  ^y  person  who  may  become  entitled 
to  compensation  under  this  article  on  or  after  the  death  of  the  in- 
jured person. 

Nothing  in  this  section  shall  be  construed  to  impose  any  ad- 
ministrative duties  upon  the  War  or  Navy  Departments.  (40 
Stat.  408,  613.) 

The  act,  prior  to  its  amendment  by  Act  June  25,  1018,  read  as  follows:  "If 
an  injury  or  death  for  which  compensation  is  payable  under  this  amendatory 
Act  is  caused  under  circumstances  creating  a  legal  liability  upon  some  person 
other  than  the  United  States  or  the  enemy  to  pay  damages  therefor,  the  di- 
rector, as  a  condition  to  payment  ^of  compensation  by  the  United  States,  shall 
require  the  beneficiary  to  assign  to  the  United  States  any  right  of  action  he 
may  have  to  enforce  such  liability  of  such  other  person  or  any  right  which  he 
may  have  to  share  in  any  money  or  other  property  received  in  satisfaction  of 
such  liability  of  such  other  person.  The  cause  of  action  so  assigned  to  the 
United  States  may  be  prosecuted  or  compromised  by  the  director  and  any  money 
realized  thereon  shall  be  placed  to  the  credit  of  the  compensation  fund." 

Section  314  of  this  act,  as  added  by  Act  Oct.  6,  1917,  c.  105,  §  2,  40  Stat. 
408,  relates  to  the  rate  of  pensions  to  widows  of  officers  or  enlisted  men  of 
the  army,  etc.,  who  served  in  the  Civil  War,  the  War  with  Spain,  or  the  Philip- 
pine Insurrection,  and  is  set  forth  post,  §  8981e. 

ARTICLE  IV.    INSURANCE 

§  514u.  (Act  Sept.  2,  1914,  c.  293;  §  400,  as  added.  Act  Oct.  6, 
1^17,  c.  105,  §  2.)  Amount. 
In  order  to  give  to  every  commissioned  officer  and  enlisted  man 
and  to  every  member  of  the  Army  Nurse  Corps  (female)  and  of 
the  Navy  Nurse  Corps  (female)  when  eriiployed  in  active  service 
under  the  War  Department  or  Navy  Department  greater  protec- 
tion for  themselves  and  their  dependents  than  is  provided  in  Article 
III,  the  United  States,  upon  application  to  the  bureau  and  without 
medical  examination,  shall  grant  insurance  against  the  death  or  total 
permanent  disability  of  any  such  person  in  any  multiple  of  $500, 
and  not  less  than  $1,000  or  more  than  $10,000,  upon  the  payment  of 
the  premiums  as  hereinafter  provided.     (40  Stat.  409.) 

§  514uu.  (Act  Sept.  2,  1914,  c.  293,  §  401,  as  added,  Act  Oct.  6,  1917, 
c.  105,  §  2,  and  as  amended.  Act  June  25,  1918,  c.  104,  §  19.) 
'  Application  for ;  time  for  making. 
Such  insurance  must  be  applied  for  within  one  hundred  and  twen- 
.ty  days  after  enlistment  or  after  entrance  into  or  employment  in 
the  active  service  and  before  discharge  or  resignation,  except  that 
those  persons  who  are  in  the  active  war  service  at  the  time  of  the 
publication  of  the  terms  and  conditions  of  such  contract  of  insurance 
may  apply  at  any  time  within  one  hundred  and  twenty  days  there- 
after and  while  in  such  service.  Any  person  in  the  active  service  on 
or  after  the  sixth  day  of  April,  nineteen  hundred  and  seventeen,  who, 
while  in  such  service  and  before  the  expiration  of  one  hundred  arid 
twenty  days  from  and  after  such  publication,  becomes  or  has  be- 
come totally  and  permanently  disabled,  or  dies,  or  has  died,  with- 
out having  applied  for  insurance,  shall  be  deemed  to  have  applied 
for  and  to  have  been  granted  insurance,  payable  to  such  person  dur- 
ing his  life  in  monthly  installments  of  $25  each.  If  he  shall  die 
either  before  he  shall  have  received  any  of  such  monthly  install- 
ments or  before  he  shall  have  received  two  hundred  and  forty  of 
such  monthly  installments,  then  $25  per  month  shall  be  paid  to  his 
widow  from  the  time  of  his  death  and  during  her  widowhood,  or  if 
there  is  no  widow  surviving  him,  then  to  his  child  or  children,  or 
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if  there  is  no  child  surviving  him,  then  to  his  mother,  or  if  there  is 
no  mother  surviving  him,  then  to  his  father,  if , and  while  they  sur- 
vive him:  Provided,  however,  That  not  more  than  two  hundred  and 
forty  of  such  monthly  installments,  including  those  received  by 
such  person  during  his  total  and  permanent  disability,  shall  be  so 
paid.  The  amount  of  the  monthly  installments  shall  be  apportioned 
between  children  as  may  be  provided  by  regulations.  (40  Stat. 
409,  614.) 

Prior  to  the  amendment  by  Act  June  25,  1918,  the  latter  part  of  the  provi* 
aion  read  aa  follows:  **then  $25  per  month  shall  be  paid  to  bis  wife  from 
the  time  of  his  death  and  during  her  widowhood,  or  to  his  child  or  widowed 
mother  if  and  while  they  survive  him:  Provided,  however,  That  not  more 
than  two  hundred  and  forty  of  such  monthly  installments,  including  those 
received  by  such  person  during  his  total  and  permanent  disability,  shall  be 
80  paid;  and  in  that  event  the  amount  of  the  monthly  installments  shall  be 
apportioned  between  them  as  may  be  provided  by  regulations."  In  other 
respects  the  amended  and  amendatory  provisions  are  the  same. 

§  514uuV8.  (Act  June  25,  1918,  c.  104,  §  20.)     Same;  time  of  taking 

effect  of  amendment  of  preceding  section. 
Section  nineteen  of  this  Act  amending  section  four  hundred  and 
one  of  the  Act  entitled  "An  Act  to  audiorize  the  establishment  of 
a  Bureau  of  War  Risk  Insurance  in  the  Treasury  Department,"  ap- 
proved September  second,  nineteen  hundred  and  fourteen,  as  amend- 
ed, shall  be  deemed  to  be  in  effect  as  of  October  sixth,  nineteen  hun- 
dred and  seventeen:  Provided,  That  nothing  herein  shall  be  con- 
strued to  interfere  with  the  payment  of  monthly  installments,  au- 
thorized to  be  made  under  the  provisions  of  said  section  four  hundred 
and  one  as  originally  enacted,  for  the  months  up  to  and  including  June, 
nineteen  hundred  and  eighteen:  Provided  further,  That  all  awards 
of  automatic  insurance  under  the  provisions  of  said  section  four  hun- 
dred and  one  as  originally  enacted  shall  be  revised  as  of  the  first  day 
of  July,  nineteen  hundred  and  eighteen,  in  accordance  with  the  pro- 
visions of  said  section  four  hundred  aiid  one  as  amended  by  section 
nineteen  of  this  Act.     (40  Stat.  615.) 

The  section  19  referred  to  is  §  514uu. 

§  514uuV2-  (Res.  Feb.  12,  1918,  c.  17.)     Same;   extension  of  time 
for. 

The  time  within  which  application  for  insurance  may  be  made  as 
set  forth  in  section  four  hundred  and  one  of  the  Act  entitled  "An  Act 
to  authorize  the  establishment  of  a  Bureau  of  War  Risk  Insurance 
in  the  Treasury  Department,"  approved  September  second,  nineteen 
hundred  and  fourteen,  as  amended  by  the  Act  approved  October. sixth, 
nineteen  hundred  and  seventeen,  is  hereby  extended,  with  respect  to 
every  person  in  the  active  war  service  as  to  whom  the  time  for  making 
application  would  expire  before  the  twelfth  day  of  April,  nineteen 
hundred  and  eighteen,  so  that  every  such  person  may  make  application 
for  insurance  up  to  and  including  the  said  twelfth  day  of  April,  nineteen 
hundred  and  eighteen:  Provided,  That  nothing  herein  shall  be  con- 
strued to  effect  an  extension  of  the  automatic  insurance  provided  for 
in  the  said  section  four  hundred  and  one  beyond  the  twelfth  day  of 
February,  nineteen  hundred  and  eighteen.     (40  Stat.  438.) 

This  was  a  resolution  entitled  a  ''Joint  Resolution  granting  to  certain  persons 
in  the  active  war  service  an  extension  of  time  within  which  application  for 
insurance  may  be  made  under  section  four  hundred  and  one  of  the  act  entitled 
'an  act  to  authorize  the  establishment  of  a  Bureau  of  War  Kisk  Insurance  in 
the  Treasury  Department,*  approved  September  second,  nineteen  hundred  and 
fourteen,  as  amended  by  the  act  approved  October  sixth,  nineteen  hundred  and 
seventeen/*  cited  abovei. 

Section  401,  mentioned  above,  is  set  forth  as  amended  as  §  514uu,  auto. 
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§  514UUU.  (Act  Sept.  2,  1914,  c.  293,  §  402,  as  added,  Act  Oct.  6, 
1917,  c.  105,  §  2,  and  as  amended,  Act  June  25,  1918,  c.  104,  § 
21.)  Terms  and  conditions  of  contracts ;  beneficiaries. 
'  The  director,  subject  to  the  general  direction  of  the  Secretary  of 
the  Treasury,  shall  promptly  determine  upon  and  publish  the  full 
and  exact  terms  and  conditions  of  such  contract  of  insurance.  The 
insurance  shall  be  payable  only  to  a  spouse,  child,  grandchild,  par- 
ent, brother,  or  sister,  and  also  during  total  and  permanent  disabili- 
ty to  the  injured  person,  or  to  any  or  all  of  them.  The  insurance 
shall  be  payable  in  two  hundred  and  forty  equal  monthly  install- 
ments. Provisions  for  maturity  at  certain  ages,  for  continuous  in- 
stallments during  the  life  of  the  insured  or  beneficiaries,  or  both,  for 
cash,  loan,  paid  up  and  extended  values,  dividends  from  gains  and 
savings,  and  such  other  provisions  for  the  protection  and  advantage 
of  and  for  alternative  benefits  to  the  insured  and  the  beneficiaries 
as  may  be  found  to  be  reasonable  and  practicable,  may  be  provided 
for  in  the  contract  of  insurance,  or  from  time  to  time  by  regulations. 
All  calculations  shall  be  based  upon  the  American  Experience  Ta- 
ble of  Mortality  and  interest  at  three  and  one-half  per  centum  per 
,  aiinum,  except  that  no  deduction  shall  be  made  for  continuous  in- 
stallments during  the  life  of  the  insured  in  case  his  total  and  per- 
manent disability  continues  more  than  two  hundred  and  forty 
months.  Subject  to  regulations,  the  insured  shall  at  all  times  have 
the  right  to  change  the  beneficiary  or  beneficiaries  of  such  insurance 
without  the  consent  of  such  beneficiary  or  beneficiaries,  but  only 
within  the  classes  herein  provided.  If  no  beneficiary  within  the  per- 
mitted class  be  designated  by  the  insured,  either  in  his  lifetime  or  by 
his  last  will  and  testament,  or  if  the  designated  beneficiary  does  not 
survive  the  insured,  the  insurance  shall  be  payable  to  such  person 
or  persons  within  the  permitted  class  of  beneficiaries  as  would  under 
the  laws  of  the  State  of  the  residence  of  the  insured  be  entitled  to 
his  personal  property  in  case  of  intestacy.  If  no  such  person  survive 
the  insured,  then  there  shall  be  paid  to  the  estate  of  the  insured 
an  amount  equal  to  the  reserve  value,  if  any,  of  the  insurance  at  the 
time  of  his  death,  calculated  on  the  basis  of  the  American  Experi- 
ence Table  of  Mortality  and  three  and  one-half  per  centum  interest 
in  full  of  all  obligations  under  the  contract  of  insurance.  (40  Stat. 
409,  615.) 

The  amended  and  amendatory  acts  are  the  same,  except  that  the  opening  sen- 
tences in  the  former  read  as  follows:  "The  director,  subject  to  the  general 
direction  of  the  Secretary  of  the  Treasury,  shall  promptly  determine  upon  and 
publish  the  full  and  exact  terms  and  conditions  of  such  contract  of  insurance. 
The  insurance  shall  not  be  assignable,  and  shall  not  be  subject  to  the  claims 
of  creditors  of  the  insured  or  of  the  beneficiary.  It  shall  be  payable  only  to 
a  spouse,  child,  grandchild,  parent,  brother  or  sister,''  etc. 

§  514uuuV2.  (Res.  April  2,  1918,  c.  41.)  Designation  of  bene- 
ficiaries. 
Insurance  under  the  Act  entitled  "An  Act  to  authorize  the  estab- 
lishment of  a  Bureau  of  War  Risk  Insurance  in  the  Treasury  De- 
partment," approved  September  second,  nineteen  hundred  and  four- 
teen, as  amended  by  the  Act  approved  October  sixth,  nineteen  hun- 
dred and  seventeen,  shall  be  granted  by  the  Bureau  of  War  Risk 
Insurance  on  application  made  by  the  person  to  be  insured  or,  sub- 
ject to  such  regulations  as  the  bureau  may  prescribe,  by  any  per- 
son within  the  permitted  class  as  specified  in  section  four  hundred 
and  two  of  said  Act :  Provided,  That  the  person  to  be  insured  has 
been  taken  a  prisoner  of  war  before  April  twelfth,  nineteen  hun- 
dred and  eighteen :  And  provided  further.  That  no  one  but  the  in- 
sured may  designate  a  beneficiary,  and  nothing  in  this  resolution 
shall  be  deemed  to  change  or  affect  the  permitted  class  of  benefiicia- 
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ries  or  impose  any  obligation  on  the  insured  against  his  will.     (40 
Stat.  502.) 

This  was  a  "Joint  resolation  authorizing  the  granting  of  insurance  under  the 
act  entitled  'An  act  to  authorize  the  establishment  of  a  Bureau  of  War  Risk 
Insurance  in  the  Treasury  Department,'  approved  September  second,  nineteen 
hundred  and  fourteen,  as  amended  by  the  act  approved  October  sixth,  nineteen 
hundred  and  seventeen,  on  application  by  a  person  other  than  the  person  to 
be  insured,"  cited  above. 

Section  402,  mentioned  above,  is  set  forth,  as  amended,  ^s  f  514nuu,  ante. 

§  514v.  (Act  Sept.  2,  1914,  c.  293,  §  403,  as  added.  Act  Oct.  6,  1917, 

c.  105,  §  2.)     Expense  of  administration  and  excess  of  cost; 

premium  rates. 

The  United  States  shall  bear  the  expenses  of  administration  and 

the  excess  mortality  and  disability  cost  resulting  from  the  hazards 

of  war.    The  premium  rates  shall  be  the  net  rates  based  upon  the 

American  Experience  Table  of  Mortality  and  interest  at  three  and 

one-half  per  centum  per  annum.     (40  Stat.  410.) 

§  514w.  (Act  Sept.  2,  1914,  c.  293,  §  404,  as  added.  Act  Oct.  6, 
1917,  c.  105,  §  2.)  Form  of  insurance;  conversion. 
During  the  period  of  war  and  thereafter  until  converted  the  in- 
surance shall  be  term  insurance  for  successive  terms  of  one  year 
each.  Not  later  than  five  years  after  the  date  of  the  termination 
of  the  war  as  declared  by  proclamation  of  the  President  of  the 
United  States,  the  term  insurance  shall  be  converted,  without  medi- 
cal examination,  into  such  form  or  forms  of  insurance  as  may  be 
prescribed  b)rt  regulations  and  as  the  insured  may  request.  Regu- 
lations shall  provide  for  the  right  to  convert  into  ordinary  life,  twen- 
ty payment  life,  endowment  maturing  at  age  sixty-two  and  into 
other  usual  forms  of  insurance  and  shall  prescribe  the  time  and 
method  of  payment  of  the  premiums  thereon,  but  payments  of  pre- 
miums in  advance  shall  not  be  required  for  periods  of  more  than 
one  month  each  and  may  be  deducted  from  the  pay  or  deposit  of 
the  insured  or  be  otherwise  made  at  his  election.     (40  Stat.  410.) 

§  514VW.  (Act  Sept.  2,  1914,  c.  293,  §  405,  as  added.  Act  Oct.  6, 
1917,  c.  105,  §  2,  and  amended  Act  May  20,  1918,  c.  77,  §  2.) 

[Stricken.] 

This  section  was  amended  by  Act  May  20,  1918,  c.  77,  §  2,  40  Stat.  556, 
cited  above,  by  striking  out  said  section.  It  read  as  follows:  ''In  the  event 
of  disagreement  as  to  a  claim  under  the  contract  of  insurance  between  the 
bureau  and  any  beneficiary  or  beneficiaries  thereunder,  an  action  on  the  claim 
may  be  brought  against  the  United  States  in  the  district  court  of  the  United 
States  in  and  for  the  district  in  which  such  beneficiaries  or  any  one  of  them 
resides.  The  court,  as  part  of  its  judgment,  shall  determine  and  allow  such 
reasonable  attorney's  fees,  not  to  exceed  ten  per  centum  of  the  amount  recov- 
ered, to  be  paid  by  the  claimant  on  behalf  of  whom  such  proceedings  nre  in- 
stituted to  his  attorney ;  and  it  shall  be  unlawful  for  the  attorney  or  for  any 
other  person  acting  as  claim  agent  or  otherwise  to  ask  for,  contract  for,  or 
receive  any  other  compensation  because  of  such  action.  No  other  compensa- 
tion or  fee  shall  be  charged  or  received  by  any  person  except  such  as  may 
be  authorized  by  the  commissioner  in  regulations  to  be  promulgated  by  him. 
Any  person  violating  the  provisions  of  this  section  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall,  for  each  and  every  such 
offense,  be  fined  not  exceeding  $500,  or  be  imprisoned  at  hard  labor  not  ex- 
ceeding two  years,  or  both,  in  the  discretion  of  the  court." 

§  514w.  (Res.  Feb.  26,  1919,  c.  53.)  Credits  to  disbursing  clerk  for 
pa/ments  of  insurance  installments. 
For  such  reasonable  time  as  may  be  fixed  by  the  Secretary  of 
the  Treasury,  but  not  extending  beyond  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  twenty,  the  accounting  officers  of 
the  Treasury  are  hereby  authorized  and  directed  to  allow  credit  in 
the  accounts  of  the  disbursing  clerk  of  the  Bureau  of  War  Risk  In- 
surance for  all  payments  of  insurance  installments  heretofore  or 
hereafter  made  under  the  provisions  of  Article  IV  of  the  war  risk 
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insurance  Act  in  advance  of  the  verification  of  the  deduction  on 
the  pay  rolls,  or  of  the  payment  otherwise,  of  all  premiums.  (40 
Stat.  1184.) 

This  section  is  a  resolution  entitled  a  "Joint  resolution  authorizing  and 
directing  the  accounting  officers  of  the  Treasury  to  allow  credit  to  the  dis- 
bursing clerk  of  the  Bureau  of  War  Risk  Insurance  in  certain  cases,"  cited 
above. 


\ 


TITLE  VIII— THE  DEPARTMENT  OF  JUSTICE 


Sec. 

515.  Establishment  of  Department. 

516.  Solicitor-General. 

517.  Assistant  Attorneys-General. 

520.  Assistant  to  the  Attorney-General ; 

salary. 

521.  Solicitors. 

524.  Solicitor  of  Department  of  Com- 

merce. 

525.  Solicitor  for  Department  of  lAbor. 

525a.  Attorneys;   one  in  charge  of  con- 
demnation  proceedings  in  Dia-' 
trict  of  Columbia. 

526.  Subordinate  officers. 

533.  Conduct  and  argument  of  cases. 


Sec. 

534.  Conduct  of  legal  proceedings. 

535.  Performance  of  duty  by  officers  of 

Department  of  Justice. 

536.  Officers  to  perform  legal  services 

for  other  Departments. 
538.  Counsel  to  aid  district  attorneys. 

540.  Counsel  fees  restricted. 

541.  Appointment  and  oath  of  special 

attorneys. 

542.  Interest  of  United  States  in  pend- 

ing suits. 

543.  Accounts  of  district  attorneys. 
556.  Conduct  of  suits  inyolving  national 

banks. 


§  515.  (R.  S.  §  346.)     EsUblishment  of  Department 

Cited    without    deHnlte    applioatlon, 

Barrett  Co.  y.  E^nng  (C.  C.  A.)  242  F.   " 
506. 

§  516.  (R.  S.  §  347.)     Solicitor-General. 

The  salary  of  the  Solicitor-General  is  now  $10,000  per  annum.  See  Act 
March  1,1910,  c.  86,  §  1,  40  Stat  1213. 

§  517.  (R.  S.  §  348.)     Assistant  Attorneys-General. 

The  legislative,  executive,  and  Judicial  appropriation  act  for  the  fiscal  year 
1920,  Act  March  1,  1919,  c.  86,  §  1,  40  Stat  1213,  provides  for  six  Assistant 
Attorneys  General,  at  $7,500  each  per  annum. 

Noted  of  Decisioiis 


Appearance  before  grand  JuryiF-Un- 
der  Act  June  30,  1906,  Rev.  St.  §{  161, 
177.  360  (Comp.  St  1916,  §§  235,  259, 
535),  and  this  section,  attorney,  not 
resident  of  district  wherein  prosecu- 
tions were  instituted,  having  been  ap- 
pointed special  assistant,  by  letter  sign- 
ed by  Assistant  Attorney  General,  for 
Attorney  General,  held  authorized  to 
participate  in  grand  jury  proceedings, 
he  being  at  least  a  de  facto  oflScer,  so 


that,  on  motion  to  quash  indictment, 
his  right  to  appear  before  grand  jury 
could  not  be  questioned.  May  v.  U. 
S.,  236  F.  495,  149  C.  C.  A.  547. 

Presumption  as  to  authority d— Where 
an  Assistant  Attorney  General  signed 
a  communication  for  and  on  behalf  of 
the  Attorney  General,  it  must  be  pre- 
sumed that  he  was  acting  lawfully  and 
iiot  usurping  authority.  May  v.  17.  S., 
236  F.  495,  149  C.  C.  A.  547. 


§  520.  (Act  Oct.  22,  1913,  c.  32.)     Assistant  to  the  Attorney-Gen- 
eral;  salary. 

The  salary  of  the  assistant  to  the  Attorney  General  is  fixed  at  $9,000  per  an- 
num by  Act  March  1,  1919,  c.  86,  §  1.  40  Stat.  1213.  Said  act  also  provides  for 
the  following  attomcj-e:  One  at  $4,500  per  annum,  one  at  $3,750  per  annum, 
four  at  $3,500  each  per  annum,  one  at  $3,250  per  annum,  fourteen  at  $3,000 
each  per  annum,  two  at  $2,500  each  per  annum;  also  for  the  following  as- 
sistant attorneys:  One  at  $3,500  per  annum,  two  at  $3,000  each  per  annum, 
two  st  $2,750  each  per  annum,  five  at  $2,500  each  per  annum,  one  at  $2,400 
per  annum,  two  at  $2,000  each  per  annum;  and  for  an  assistant  examiner 
of  titles  at  $2,000  per  annum. 

§  521.  (R.  S.  §  349,  as  amended,  Act  June  19,  1878,  c.  329,  §  1.) 
Solicitors. 

The  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal 
year  1920,  Act  March  1,  1919,  c.  86,  §  1,  40  Stat.  1213,  fixes  the  salaries  of 
the  Solicitor  for  the  Department  of  the  Interior,  the  Solicitor  for  the  Post  Of- 
fice Department,  Solicitor  of  Internal  Revenue,  Solicitor  for  the  Department 
of  State,  Solicitor  for  the  Department  of  Commerce,  Solicitor  of  the  Treas- 
ury, and  Solicitor  for  the  Department  of  Labor,  at  $5,000  each  per  annum. 
Said  act  also  provides  for  Assistant  Solicitors  as  follows:  Treasury  Depart- 
ment and  Department  of  Commerce,  at  $3,000  each  per  annum. 

§  524.  (Act  March  18,  1904,  c.  716,  §  1.)     Solicitor  of  Department 
of  Commerce. 

The  current  appropriation  act  (Act  March  1,  1919,  c.  86,  §  1,  40  Stat.  1213) 
fixes  the  salary  of  the  Solictor  at  $5,000  and  Assistant  at  $3,000. 
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§  525.  (Act  March  4,  1913,  c.  141,  §  7.)     Solicitor,  for  Department 
of  Labor. 

The  current  appropriation  act  (Act  March  1,  1919.  c.  86,  {  1,  40  Stat,  1213) 
fixes  the  salary  ot  the  Solicitor  at  $5,000. 

§  525a.  (Act  March  1,  1919,  c.  86,  §  1.)  Attorneys;  one  in  charge 
of  condemnation  proceedings  in  District  of  Columbia. 
Office  of  the  Attorney  General:  *  *  Four  attorneys,  at  $5,000 
each,  one  of  whom  shall  have  charge  of  all  condemnation  proceed- 
ings in  the  District  of  Columbia  and  supervise  the  examination  of' 
titles  and  matters  arising  from  such  condemnation  proceedings  in 
which  the  United  States  shall  be  a  party  or  have  an  interest,  and  no 
special  attorney  or  counsel,  or  services  of  persons  other  than  of 
those  provided  for  herein,  shall  be  employed  for  such  purposes. 
*    *    (40  Stat.  1254.) 

This  section  is  a  provision  of  the  legislative,  executive,  and  judicial  appro- 
priation act  foif  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in 
prior  appropriation  acts. 

§  526.  (R.  S.  §  351.)     Subordinate  officers. 

For  enumeration  of  subordinate  officers  and  employes  of  the  Department 
of  Justice,  with  their  rates  of  compensation,  see  Act  March  1,  1919,  e.  86,  S 
1,  40  Stat  1213. 

§  533.  (R.  S.  §  359.)     Conduct  and  argument  of  cases. 

Conduct  of  sultSd— Where  suit  by  the  711,  affirming  decree  203  F.  1022,  121 

United  States  was  argued  on  appeal  by  C.  C.  A.  663. 

Assistant  Attorney  General,   who  filed  An  admission  by  government  counsel 
certified  copy  of  letter  from  Attorney  of  the  government's  liability  is  not  con- 
General  autHorizing  its  institution,  held  trolling  on  the  court  of  claims.    Hoop- 
^      that  sanction  of  Attorney  General  suf-  er  v.  U.  S.,  53  Ct.  CI.  90. 

ficiently  appeared.     Causey   v.   U.    S.,  cited    without    definite    application, 

36  S.  Ct.  365,  240  U.  S.  399,  60  L.  Ed.  Barrett  Co.  v.  Ewing  (C.  C.  A.)  242  F. 

506, 

§  534.  (Act  June  30,  1906,  c.  3935.)     Conduct  of  legal  proceedings. 

In   generald— Under  this  section  and  Conduct  of  grand  jury  proceedings.— 

Rev.  St.  §§  161,  177,  348,  360  (Comp.  Under  this  section  and  Rev.  St.  §§  161, 

'   St.  1916,  §§  235,  259,  517,  535),  attor-  177,  348,  360  (Comp.  St.  1916,  §f  235, 

ney,   not   resident   of  district   wherein  259,  517,  535),  attorney,  not  resident 

prosecutions    were    instituted,    having  of  district   wherein   prosecutions   were 

been  appointed  special  assistant  by  let-  instituted,  having  been  appointed  spe- 

ter  signed  by  Assistant  Attorney  Gen-  cial  assistant,  by  letter  signed  by  As- 

eral,  for  Attorney  General,  held  quali-  sistant  Attorney  General,  for  Attorney 

fied  to  act;  he  being  at  least  a  de  facto  General,  held  authorized  to  participate 

officer.      But    he    should    present    duly  in  grand  jury  proceedings;   he  being  at 

certified  copies  of  his  appointment  and  least   a   de    facto    officer,    so    that,    on 

oath  of  office  to  any  court  in  which  he  motion  to  quash  yidictment,  his  right 

is  called  upon  to  act,  so  that  the  same  to  appear  before  grand  jury  could  not 

may  be  recorded.    May  v.  U.  S.,  236  F.  be  questioned.     May  v.  U.   S.,  23G  F. 

495,  149  C.  C.  A.  547.  495,  149  C.  C.  A.-  547. 

§  535.  (R.  S.  §  360.)     Performance  of  duty  by  officers  of  Depart- 
ment of  Justice. 

See  May  v.  U.  S.,  236  F.  495,  149  0. 
C.  A.  547;   notes  under  §  534. 

§  536.  (R.  S.  §  361.)     Officers  to  perform  legal  services  for  other 

Departments. 

Cited  without  definite  application, 
Barrett  Co.  v.  Ewing  (C.  C.  A.)  24!2  F. 
506. 

§  538.  (R.  S.  §  363.)     Counsel  to  aid  district  attorneys. 

Special  counsel  In  Indian  matters.—  ed  by  Secretary  of  Interior,  could  not 
In  view  of  this  section,  and  §  540,  spe-  recover  fees  from  the  United  States, 
cial  counsel  in  Indian  matters,  employ-      Eslick  v.  U.  S.,  51  Ct,  CL  26G. 
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§  540.  (R.  S.  §  365.)     Counsel  fees  restricted. 

Speoial  counsel  In   Indian   matterSd—      recover  fees  from  the  United  States. 
In  view  of  this  section  and  §  538,  ape-       Eslick  v.  U.  S.,  61  Ct.  CI.  266. 
dal  counsel  in  Indian  matters,  employ-  cited    without    definite    application, 

ed  by  Secretary  of  Interior,  could  not      Barrett  Co.  v.  Ewing  (C.  C.  A.)  242  F. 

506. 

§  541.  (R.  S.  §  366.)     Appointment  and  oath  of  special  attorneys. 

Cited  without  definite  application, 
Barrett  Co.  v.  Ewing  (C.  C.  Ar)  242  F. 
506. 

§  542,  (R.  S.  §  367.)     Interest  of  United  States  in  pending  suits. 

Cited  without  definite  application, 
Barrett  Co.  v.  Ewing  (C.  0.  A.)  242  F. 
506. 

§  543.  (R.  S.  §  368.)     Accounts  of  district  attorneys. 

Suit  for  benefit  of  private  lltlgaat^-i  accounts  of  referees,  etc.,  recover  from 
In  view  of  the  condition  in  referee's  referees  in  bankruptcy,  for  the  benefit 
bonds,  and  the  fact  that  fees  and  com-  of  private  litigants,  sums  allowed  and 
pensation  ^o  to  a  referee  as  an  indi-  retained  out  of  estates  in  excess  of 
vidual,  the  United  States  cannot,  de-  amounts  provided  4or  by  the  Bankrupt- 
spite  Act  July  a,  1916.  c.  209,  39  Stat.  cy  Act.  U.  S.  v.  Brainerd  (D.  C.)  250 
273,  providing  for  investigation  of  the  F.  1011. 

§  556.  (R.  S.  §  380.)     Conduct  of  suits  involving  national  banks. 

Cited  without  definite  application, 
U.  S.  V.  Weitzel,  38  S.  Ct  381,  62  U 
Ed.  87^, 
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Sec. 

568.  Assistant  PostmasterB-Oeneral. 

572.  Clerks  and  employes. 

572a.  Clerks  and  employes;  readjust- 
ments in  salaries;  assignment 
to  bureaus. 

574.  Agents  to  superintend.  Railway 
Mail  Service. 

576.  Superintendent   of  Railway    Mail 

Service. 

577.  Assistant    general    superintendent 

and   chief   derk,   Railway   Mail 
Service. 

578.  Superintendent  of  Division  of  Fi- 

nance. 


Sec. 

579.  Purchasing  agent. 

579a.  District  and  central  offices  for  dis- 
tribution of  supplies. 

582.  Duties  of  Postmaster-General. 

582a.  Rewards  for  detection  of  post-of- 
fice burglars. 

584a.  Signing  contracts  for  mail  trans- 
portation. 

587.  Postal  arrangements  with  foreign 
countries. 

609a.  Commission  to  investigate,  reclas- 
sify, and  readjust  salaries  of 
postmaster  and  postal  service 
employes. 


§  568.  (R.  S.  §  389.)     Assistant  Postmasters-General. 

The  salaries  of  the  Assistant  Postmasters-General  are  fixed  at  ^,000  each 
per  annum,  by  Act  March  1,  1919,  c.  86,  §  1,  40  Stat,  1213. 

§  572.  (R.  S.  §  393.)     Clerks  and  employes. 

For  enumeration  of  subordinate  officers  and  employes  of  .the  Post  Office 
Department,  with  their  rates  of  compensation,  see  Act  March  1,  1919,  c.  86, 
§  1,  40  Stat  1213. 

§  572a.  (Act  March  1,  1919,  c.  86,  §  1.)  Clerks  and  employ6s;  re- 
adjustments in  salaries;  assignment  to  bureaus. 
In  making  readjustments  hereunder,  the-  salary  of  any  clerk  in 
any  class  may  be  fixed  by  the  Postmaster  General  at  $100  below  the 
salary  fixed  by  law  for  such  class  and  the  unused  portion  of  such 
salary  shall  be  used  to  increase  the  salary  of  any  clerk  in  any  class 
entitled  thereto  by  not  less  than  $100  above  the  salary  fixed  by  law 
for  such  class.  The  Postmaster  Qeneral  shall  assign  to  the  several 
bureaus,  offices,  and  divisions  of  the  Post  Office  Department  such 
number  of  the  employees  herein  authorized  as  may  be  necessary  to 
perform  the  work  required  therein;  and  he  shall  submit  a  state- 
ment showing  such  assignments  and  the  number  employed  at  the, 
various  salaries  in  the  annual  Book  of  Estimates  following  the  es- 
timates for  salaries  in  the  Post  Office  Department.  (40  Stat. 
1252.) 

This  section  consists  of  provisions  in  the  legislative,  executive,  and  judicial 
appropriation  act  for  the  fiscal  year  1920,  following  appropriations  for  the 
officers  and  employes  of  the  Post  Office  Department,  cited  above.  These  pro- 
visions have  been  repeated  in  prior  appropriation  acts. 

The  clerks,  whose  salaries  may  be  readjusted  under  the  provisions  of  this 
section,  are  those  for  whom  appropriations  are  made  as  follows:  "Clerks — one 
hundred  and  ten  of  class  four,  one  hundred  and  sixty-six  of  class  three,  two 
hundred  and  fifty-nine  of  class  two,  two  hundred  and  ninety-seven  of  class  one, 
one  hundred  and  thirty-eight  at  $1,000  each,  twenty-six  at  $900  each;"  etc. 

§  574.  (R.  S.  §  4020,  as  amended,  Act  March  3,  1897,  c.  385,  §  1.) 
Agents  to  Superintend  Railway  Mail  Service. 

See  note  under  §  576. 

§  576.  (Act  March  1,  1881,  c.  96,  §  1.)     Superintendent  of  Railway 
Mail  Service. 

The  current  appropriation  act  (Act  March  1,  1919,  c.  86,  §  1,  40  Stat.  1213) 
fixes  the  salary  of  the  "general  superintendent"  of  the  railway  mail  service  at 
$4,000.     See  notes  under  U.  S.  Gomp.  St.  Ann.  1916,  §  574. 

§  577.  (Act  April  16,  1890,  c.  85.)     Assistant  general  superintend- 
ent and  chief  clerk,  Railway  Mail  Service. 

The  current  appropriation  act  (Act  March  1,  1919,  c.  86,  §  1,  40  Stat  1213) 
fixes  the  salary  of  the  general  superintendent  at  $4,000,  the  assistant  super- 
intendent at  $3,500,  and  the  chief  clerk  at  $2,000.  As  to  general  superintend- 
ent, see  note  under  |  674,  U.  S.  Comp.  St.  Ann.  1916. 
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§  578.  (Act  March  1,  1919,  c.  86,  §  1.)     Superintendent  of  Division 
of  Finance. 

Office  Third  Assistant  Postmaster  General:  *  ♦  superintend- 
ents of  divisions —  *  *  finance  (who  shall  give  bond  in  such 
amount  as  the  Postmaster  General  may  determine  for  the  faithful 
discharge  of  his  duties)  $2,250.    ♦    *    (40  Stat.  1253.) 

This  section  is  a  provision  of  the  legislative,  executive,  and  judicial  ap- 
propriation act  for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated 
in  prior  appropriation  acts. 

§  579.  (Act  April  28,  1904,  c.  1759,  §  3.)     Purchasing  agent. 

Act  Feb.  28,  1919,  c  69,  §  4,  40  Stat  1200  (the  postal  service  appropriation 
act  for  the  fiscal  year  1920),  contains  the  following  provisions:  **The  Post- 
master General  and  other  responsible  officials,  in  expending  appropriations 
contained  in  this  Act,  so  far  as  possible  shall  purchase  material,  supplies,  and 
equipment,  when  needed  and  funds  are  available,  from  the  various  services 
of  the  Government  of  the  United  States  possessing  material,  suppl'es,  and 
equipment  no  longer  required  because  of  the  cessation  of  war  activities.  It 
shall  be  the  duty  of  the  Postmaster  General  and  other  officials,  before  pur- 
chasing any  of  the  articles  described  herein,  to  ascertain  from  the  other  serv- 
ices of  the  Government  whether  they  have  articles  of  the  character  described 
that  are  serviceable.  And  articles  purchased  from  other  services  of  the  Gov- 
ernment, if  the  same  have  not  been  used,  shall  be  paid  for  at  a  reasonable 
price  not  to  exceed  actual  cost,  and  If  the  same  have  been  used,  at  a  reasonable 
price  based  upon  length  of  ni^age.  The  various  services  of  the  Government  are 
authorized  to  sell  such  articles  to  the  Postal  Service  under  the  conditions 
specified  and  the  proceeds  of  such  sales  shall  be  covered  into  the  Treasury  as 
a  miscellaneous  receipt." 

§  579a.  (Act  March  3,  1917,  c.  163,  §  1.)  District  and  central  of- 
fices for  distribution  of  supplies. 
In  order  to  promote  economy  in  the  distribution  of  supplies,  and 
in  auditing  and  accounting,  the  Postmaster  General  may  designate 
districts  and  central  offices  in  such  districts  through  which  sup- 
plies shall  be  distributed  and  accounts  audited,  but  in  no  case  shall 
the  postmaster  at  the  central  station  be  given  authority  to  abolish 
offices,  to  change  officers  or  employees  in  offices  included  in  such 
district.    (39  Stat.  1110.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1918,  cited  above.  Section  4  of  the  postal  serv- 
ice appropriation  act  for  the  fiscal  year  1918,  Act  March  3,  1917,  c.  162,  39 
Stat.  1068,  contains  a  somewhat  similar  provision  as  follows:  "In  order  to 
promote  economy  in  the  distribution  of  supplies,  and  in  auditing  and  account- 
ing, the  Postmaster  General  may  hereafter  designate  district  and  central  offices 
in  such  districts  through  which  supplies  shall  be  distributed  and  accounts  ren- 
dered."   This  provision  may  be  regarded  as  superseded  by  this  section. 

§  582.  (R.  S.  §  396.)     Duties  of  Postmaster-General. 


4.  Regulations  of  postal  service.— The 
failure  for  a  number  of  years  of  the 
Postmaster  General  to  exercise. an  au- 
thority granted  to  him  by  law  does  not 
abrogate  the  power.  Louisville  &  N.  R. 
Co.  V.  U.  S.,  53  Ct  CI.  238. 

U.  S.  Postal  Regulations  (Ed.  1913) 
I  350,  held  to  be  a  reasonable  regula- 
tion and  a  complete  defense  to  an  ac- 
tion for  conversion  by  a 'retiring  post- 
master against  his  successor,  where  the 


latter  only  retained  possession  of  the 
former's  equipment  for  a  reasonable 
time.  Jaramillo  y.  Lovelace,  155  P. 
719,  21  N.  M.  448. 

12.  Restraining  enforcement  of  or- 
derd— Equity  has  jurisdiction  to  grant 
injunction  against  order  of  Postmas- 
ter General  excluding  publication  from 
mails  solely  to  prevent  irreparable  pe- 
cuniary damage.  Masses  Pub. .  Co.  v. 
.  Patten,  245  F.  102,  157  C.  C.  A.  398. 


§  582a.  (Act  Feb.  28,  1919,  c.  69,  §  1.)     Rewards  for  detection  of 
post-o£fice  burglars. 

Office  of  the  Postmaster  General:  ♦  ♦  For  payment  of  re- 
wards for  the  detection,  arrest,  and  conviction  of  post-office  bur- 
glars, robbers,  and  highway  mail  robbers :  Provided,  That  rewards 
may  be  paid,  in  the  .discretion  of  the  Postmaster  General,  when  an 
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offender  of  the  class  mentioned  was  killed  in  the  act  of  committing 
the  crime  or  in  resisting  lawful  arrest.    *    *    (40  Stat.  1190.) 

This  section  is  a  provision  of  the  postal  service  appropriation  act  for  the 
fiscal  year  1920,  cited  above.    It  has  been  repeated  in  prior  appropriation  acts. 

§  584a.  (Act  March  3,  1917,  c.  162,  §  2.)  Signing  contracts  for 
mail  transportation. 
Contracts  made  in  the  Post  Office  Department  for  the  various 
classes  of  mail  transportation  may,  upon  order  of  the  Postmaster 
General,  be  signed  in  the  place  and  stead  of  the  Postmaster  General 
by  the  Assistant  Postmaster  General  who  is  charged  with  the  su- 
pervision of  the  mail  transportation  involved,  and  such  officer  shall 
attest  his  signature  to  such  contracts  by  the  seal  of  the  Post  Office 
Department.     (39  Stat.  1068.) 

This  was  section  2  of  the  postal  service  appropriation  net  for  the  fiscal 
year  1918,  cited  above.  It  supersedes  provisions  of  Act  March  3,  1877,  c. 
103,  §  3,  19  Stat.  335.     See  U.  S.  Comp.  St  1916,  §  584. 

§  587.  (R.  S.  §  398.)     Postal  arrangements  with  foreign  countries. 

Postal  convention  as  treaty  or  stat-  5785),  held,  that  merchandise  imported 

utOd— Postal  conventions  are  not  trea-  into  United  States  from  Cuba  by  regis- 

ties,  not  being  ratified  by  the  Senate,  tered  mail,  in  violation  of  Postal  Con- 

and  are  not  statutes.    United  States  v.  vention,  art.  11,  dated  June  16,  1903, 

Four  Packages  of  Gut  Diamonds  (D.  between  Cuba  and  United  States,  and 

C.)  247  F.  354.  article  16  of  Universal  Postal  Conven- 

Forfeiture  for  violation  of   Conven-  tion  dated  May  26,  1906,  was  subject  to 

tion^Under  Tariff  Act  Oct.   3.   1913,  forfeiture.    U.  S.  v.  Four  Packages  of 

c.  16,  §  3,  par.  H,  38  Stat.  183,  and  Cut  Diamonds  (D.  C.)  247  F.  354. 
Rev.    St.   §   3082   (Comp.    St.   1916,   § 

§  609a.  (Act  Feb.  28,  1919,  c.  69,  §  3.)  Commission  to  investigate, 
reclassify,  and  readjust  salaries  of  postmasters  and  postal  serv-> 
ice  employes. 

A  commission  consisting  of  five  members  of  the  Committee  on  Post 
Offices  and  Post  Roads  of  the  United  States  Senate,  to  be  appointed 
by  the  President  of  the  Senate,  and  five  members  of  the  Committee  on 
Post  Offices  and  Post  Roads  of  the  House  of  Representatives,  to  be  ap- 
pointed by  the  Speaker  of  the  House,  is  hereby  authorized  to  investigate 
the  salaries  of  postmasters  and  employees  of  the  postal  service  with  a 
view  to  the  reclassification  and  readjustment  of  such  salaries  on  an  equi- 
table basis;  Vacancies  occurring  in  the  membership  of  the  commission 
shall  be  filled  in  the  same  manner  as  the  original  appointments. 

The  commission  is  authorized  to  sit  during  the  sessions  or  recess  of 
Congress,  to  send  for  persons  and  papers,  to  administer  oaths,  to 
summon  and  compel  the  attendance  of  witnesses,  and  to  employ  such 
clerical  and  expert  services  and  incur  such  expenses  as  may  be  neces- 
sary to  carry  out  the  purpose  of  this  investigation. 

The  heads  of  the  Post  Office  Department,  postmasters,  supervisory 
officials,  and  employees  of  the  Postal  Service  shall  furnish  data  and 
information,  and  make  investigations  upon  request  of  the  commission. 

It  shall  be  the  duty  of  the  commission  to  report  by  bill  or  otherwise, 
as  soon  as  practicable,  the  results  of  its  investigation  and  what  re- 
classification and  readjustment  of  compensation  should  be  made.  The 
expense  of  such  investigation  shall  be  paid  from  the  unexpended  bal- 
ance of  any  appropriation  for  the  Postal  Service  for  the  fiscal  year 
ending  June  30,  1919,  or  for  the  fiscal  year  ending  June  30,  1920,  and 
disbursed  upon  vouchers  approved  by  the  commission ;  which  approval 
shall  be  conclusive  upon  the  accounting  officers  of  the  Treasury  Depart- 
ment. Funds  necessary  for  the  expenses  of  the  commission  shall  be- 
come available  upon  the  approval  of  this  Act.     (40  Stat.   1200.) 

This  section  is  §  3  of  the  po^al  service  appropriation  act  for  the  fiscal 
year  1020,  cited  above. 

Section  4  of  Act  Feb.  28,  1919,  c.  69,  40  Stat.  1200,  relates  to  expenditure 
of  appropriations  made  under  the  act,  and  purchase  of  supplies.  Its  provisions 
are  set  forth  as  a  note  under  §  579,  ante. 
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611.  Assistant  Secretary.  652aa.  Adjustment  of  claims  for  loss  of 

614.  Clerks  and  employes.  private  property  in  Europe. 

616.  Naval  stores  and  equipment  of  ves-  652b.  Adjustment  of  claims  for  damag- 

sels.  es  to  private  property  from  op- 

617.  Custody  of  the  books  and  records.  erations  of  aircraft. 
621d.  Chief  of  Naval  Operations ;  allow-      654.  Continf^ent  expenses. 

ances.  665a.  Rewards  to  civilians. 

648.  Reports  by  Secretary  of  Navy.  655b.  Distribution  of  automobiles, 

§  611.  (Act  July  11,  1890,  c.  667,  §  1.)     Assistant  Secretary. 

The  salary  of  the  Assistant  Secretary  of  the  Navy  is  fixed  at  $5,000  per 
annum,  by  Act  March  1,  1919,  c.  86,  J  1,  40  Stat.  1213. 

§  614.  (R«  S.  §  416.)     Clerks  and  employes. 

For  enumeration  of  the  officers  and  employ^  of  the  Navy  Department,  with 
their  rates  of  compensation,  see  Act  March  1,  1919,  ch.  86,  f  1,  40  Stat.  1213. 
Said  act  also  makes  appropriation  for  temporary  employes  In  the  Department. 
^  Said  act  also  contains  the  following  proviso:    "Provided,  That  the  Secretary 

of  the  Navy  shall  submit  to  Congress  on  the  first  day  of  its  next  regular  ses- 
sion a  statement  showing  by  bureaus  or  offices  the  number  and  designation 
of  the  persons  emi)loyed  hereunder  and  the  annual  rate  of  compensation  paid 
I  to  each:    Provided  further,  That  not  more  than  thirty-five   persons  shall  be 

'  employed  hereunder  at  rates  of  compensation  in  excess  of  $2,000  per  annum, 

of  whom  not  more  than  ten  shall  be  employed  at  a  rate  of  compensation  in 
excess  of  $2,400  per  annum  and  not  more  than  $4,000  per  annum:  Provided 
further,  That  detailed  estimates  shall  be  submitted  by  the  Navy  Department 
in  the  annual  Book  of  Estimates  for  the  fiscal  year  1921  for  necessary  serv- 
ices of  the  character  provided  for  in  this  paragraph." 
I  Further  provisions  are  made  in  said  act  for  the  services  of  draftsmen  and 

other  technical  services  in  the  following  bureaus:  Bureau  of  Steam  Engi- 
neering; Bureau  of  Construction  and  Repair;  Bureau  of  Ordnance;  and 
Bureau  of  Yards  and  Docks.  The  expenditures  for  such  services  are  required 
to  be  paid  out  of  certain  enumerated  appropriations;  and  statements  of  the 
persons  employed,  their  duties,  and  the  compensation  paid  to  each,  are  re- 
quired to  be  made  to  Congress  each  year  in  the  annual  estimates. 

§  616.  (R.  S.  §  417.)     Naval  stores  and  equipment  of  vessels. 

Regulations   for   government   of  the  leave,  with  the  probability  that  he  does 

Navy^— Under    the    regulations    of    the  not  intend   to   desert,   but,  if   his  ab- 

Navy  Department,  a  **deserter"  is  one  sence   continues   for   10   days,    he   be- 

who  is  absent  without  leave  and  with  a  comes    a    deserter.    Reed    v.    United 

manifest  intention  not  to  return,  while  States  (C.  C.  A.)  252  F.  21. 
a   ^'straggler"    is   one    absent   without 

§  617.  (R.  S.  §  418.)     Custody  of  the  books  and  records. 

Reassignment  of  quarters^-Since  this  partments,   they,   as  mere   custodians, 

section,   and   Comp.   St.   1916,   SS   301,  cannot,   without   consent   of  Congress, 

319,  respectively,  make  the  Secretary  reassign   quarters   in   the   State,   War, 

of  State,  Secretary  of  War,  and  Sec-  and     Navy     Building.    30     Op.     Atty. 

retary  of  Navy,  in  express  terms,  cus-  Gen.  70. 
todians  of  property  of  respective  de- 

§  621d.  (Act  July  1,  1918,  c.  114.)     Chief  of  Naval  Operations; 
allowances. 

Hereafter  the  Chief  of  Naval  Operations  shall  receive  the  allow- 
ances which  are  now  or  may  hereafter  be  prescribed  by  or  in  pursu- 
ance of  law  for  the  grade  of  general  in  the  Army.     (40  Stat.  716.) 

This  was  a  provision  of  the  Naval  service  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 
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§  648.  (R.  S.  §  429,  as  amended,  Act  June  22, 1910,  c.  331.)     Reports 
by  Secretary  of  Navy. 

The  Secretaries  of  the  Treasury,  War,  and  Navy  are  required  to  transmit 
annually  to  Congress  detailed  statements  of  all  expenditures  under  the  ur- 
gent deficiencies  act  for  the  military  and  naval  establishments  on  account  of 
war  expenses  for  the  fiscal  year  1917,  by  section  5  thereof,  ante,  f  334a. 

§  652aa.  (Act  July  1,  1918,  c.  114.)     Adjustment  of  claims  for  loss 
of  private  property  in  Europe. 

Hereafter  the  Secretary  of  the  Navy  is  authorized  to  consider,  as- 
certain, adjust,  .determine,  and  pay  the  amounts  due  on  all  claims 
for  damages  to  and  loss  of  private  property,  of  inhabitants  of  any 
European  country  not  an  enemy  or  ally  of  an  enemy  when  the 
amount  of  the  claim  does  not  exceed  the  sum  of  $1,000,  occasioned 
and  caused  by  men  in  the  naval  service  during  the  period  of  the 
present  w^ar,  all  payments  in  settlement  of  such  claims  to  be  made 
out  of  "Pay,  Miscellaneous."     (40  Stat.  705.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 

ft 

§  652b.  (Act  July  1,  1918,  c.  114.)     Adjustment  of  claims  for  dam- 
ages to  private  property  from  operations  of  aircraft. 

The  Secretary  of  the  Navy  is  hereby  authorized  to  consider,  as- 
certain, adjust,  determine,  and  pay  out  of  this  appropriation  the 
amounts  due  on  claims  for  damages  which  have  occurred  or  may 
occur  to  private  property  growing  out  of  the  operations  of  naval  air- 
craft.    (40  Stat.  706.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 

§  654.  (Act  June  22,  1906,  c.  3514,  §  1.)     Contingent  expenses. 

Provision  repeated  in  current  appropriation  act  (Act  March  1,  1919,  c.  86, 
§  1,  40  Stat.  1213). 

§  655a.  (Act  July  1,  1918,  c.  114.)     Rewards  to  civiliana 

The  Secretary  of  the  Navy  is  hereby  authorized,  in  his  discretion 
and  under  such  rules  and  regulations  as  he  may  prescribe,  to  pay 
cash  rewards  to  civilian  employees  of  the  Navy  Department  or  the 
Naval  Establishment  or  other  persons  in  civil  life  when  due  to  a 
suggestion  or  series  of  suggestions  by  them  there  results  an  im- 
provement or  economy  in  manufacturing  process  or  plant  or  naval 
material :  Provided,  That  such  sums  as  may  be  awarded  to  employ- 
ees or  other  persons  in  civil  life  in  accordance  with  this  Act  shall  be 
paid  them  out  of  current  naval  appropriations  in  addition  to  their 
usual  compensation :  Provided  further.  That  no  employee  or  other 
person  in  civil  life  shall  be  paid  a  reward  under  this  Act  until  he  has 
properly  executed  an  agreement  to  the  effect  that  the  use  by  the 
United  States  of  the  suggestion  or  series  of  suggestions  made  by 
him  shall  not  form  the  basis  of  a  further  claim  of  any  nature  from 
the  United  States  by  him,  his  heirs,  or  assigns.     (40  Stat.  718.) 

Thia  was  a  provision)  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 

§  655b.  (Act  July  1,  1918,  c.  114.)     Distribution  of  automobiles. 

The  Secretary  of  the  Navy  is  authorized  to  distribute  the  high- 
powered  automobiles  now  owned  and  in  use  in  the  United  States 
and  its  insular  possessions  to  such  places  and  service  as  they  may 
be  required.     (40  Stat.  723.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1919,  cit^d  above. 
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CHAPTER  B— THE  HYDROGRAPHIC  OFFICE 

§  657a.  (Act  July  1,  1918,  c.  114.)     Detail  of  naval  officers  to. 

The  Secretary  of  the  Navy  is  authorized  to  detail  such  naval  offi- 
cers as  may  be  necessary  to  the  Hydrographic  Office.  (40  Stat, 
708.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  Bscal 
year  1919,  cited  above.  It  supersedes  prior  provisions  of  a  somewhat  similar 
nature,  viz.  Act  Aug.  29,  1916,  c.  417,  39  Stat.  561,  Act  Mar.  4,  1917,  c.  180, 
39  Stat.  1172,  and  Act  Apr.  25,  1917,  c.  7,  40  Stat.  38. 
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TITLE  XI— THE  DEPARTMENT  OF  THE 

INTERIOR 


Chap.  Sec, 

1.  The   DopaKmont .- 666 

2.  Th©  Secretary  of  the  Interior 681 

3.  The   General    Land-Office 690 

4.  The   Commissioner   of   Indian   Affairs ^ 713 

5.  The  Commissioner  of  Pensions 727 

6.  The    Patent-Office 736 

9.    The  Office  of  Education 766 

9B.The   Bureau  of  Mines..... '. 783a 


CHAPTER  ONE— THE  DEPARTMENT 

Sec.  Sec 

666.  Assistant  Secretary.        *  669.  Clerks  and  employes. 

667a.  Same ;  signing  official  papers,  etc.  672a.  Board  of  appeals  in  office  of  So- 

668.  First  Assistant  Secretary.  licitor. 

668a.  Chief  clerk.  678.  Financial  clerk. 

§  666.  (R.  S.  §  438.)     Assistant  Secretary. 

The  salary  of  the  Assistant  Secretary  is  fixed  at  $4,500  per  annum,  by 
Act  March  1,  1919,  c.  86,  §  1,  40  Stat  1213. 

§  667a.  (Res.  March  28,  1918,  c.  29.)     Same;   signing  official  pa- 
pers, etc. 

That  the  assistant  to  the  Secretary  of  the  Interior  be,  and  hereby 
is,  authorized  to  sign  such  official  papers  and  documents  as  the 
Secretary  inay  direct.    (40  Stat.  499.) 

This  was  a  "Joint  resolution  authorizing  the  assistant  to  the  Secretary  of 
the  Interior  to  sign  official  papers  and  documents,"  cited  above. 

§  668.  (Act  March  3,  1885,  c.  360.)     First  Assistant  Secretary. 

The  salary  of  the  First  Assistant  Secretary  is  fixed  at  $5,000  per  annum, 
by  Act  March  1.  1919,  c.  86,  §  1,  40  Stat.  1213.     ' 

§  668a.  (Act  March  1,  1919,  c.  86,  §  1.)     Chief  clerk. 

Office  of  the  Secretary:  *  *  Chief  clerk,  including  $500  as 
superintendent  of  buildings,  who  shall  be  chief  executive  officer  of 
the  department  and  who  may  be  designated  by  the  Secretary  to  sign 
official  papers  and  documents  during  the  temporary  absence  of  the 
Secretary  and  the  Assistant  Secretaries,  $4,000.  *  *  (40  Stat. 
1246.) 

This  section  ia  a  provision  of  the  legislative,  executive,  and  judicial  ap- 
propriation act  for  the  fiscal  year  1920,  cited  above. 

§  669.  (R.  S.  §  440,  as  amended.  Act  Feb.  15,  1916,  c.  22,  §  3.) 
Clerks  and  employes. 

For  enumeration  of  the  officers  and  employes  of  the  Interior  Department, 
with  their  rates  of  compensation,  see  Act  March  1,  1919,  c.  86,  §  1,  40  Stat. 
1213. 

§  672a.  (Act  March  1,  1919,  c.  86,  §  1.)     Board  of  Appeals  in  office 
of  Solicitor. 

Office  of  Solicitor:  Three  members  of  a  board  of  appeals,  to  be 
appointed  by  the  Secretary  of  the  Interior,  at  $4,000  each.  *  * 
(40  Stat.  1247.) 

This  section  is  a  provision  in  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in 
prior  appropriation  acts. 

§  673.  (Act  June  19,  1878,  c.  329,  §  1.)     Financial  clerk. 

See  §  739a,  post 
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CHAPTER  TWO— THE  SECRETARY  OF  THE 

INTERIOR 


§  681.  (R.  S.  §  441.)     Duties. 

3.  Supervision  of  matters  relating  to 
public  laade^  in  general.— ^esrulation 
requiring  affidavit  to  soldier's  home- 
stead declaration  giving  him  preferen- 
tial right  under  Homestead  Law,  Rev. 
St,  §i  2304-2309  (Comp.  St,  1916,  §{ 
4592-^594,  4602.  4603,  4605),  could 
be  adopted  by  the  Land  Department 
under  this  section  and  Bev.  St.  §§  161, 
453.  2478  (Comp.  St.  1916,  §§.  235,  699. 
5120),  notwithstanding  reference  to 
pre-emption  cases  in  section  2309.  U. 
S.  V.  Morehead,  37  S.  Ct  458,  243  U. 
S.  607,  61  L.  Ed.  926. 

§  689a.  (Act  March  2,  1917,  c.  146,  §  1.)     Exchange  of  automo- 
biles. 

'  The  Secretary  of  the  Interior  may  hereafter  exchange  automo- 
biles in  part  payfnent  for  new  machines  used  for  the  same  purpose 
as  those  proposed  to  be  exchanged.     (39  Stat.  973.) 

This  was  a  provision  accompanying  an  appropriation  for  the  purchase  of 
motor-propelled  passenger-carrying  vehicles  in  the  Indian  appropriation  act 
for  the  fiscal  year  1918,  cited' above. 


Departmental  regulation  that  sol- 
dier's homestead  declaratory  statement 
may  be  executed  before  any  officer  au- 
thorized to  administer  oaths  held  not 
inconsistent  with  act  providing  for  ad- 
ministering of  oaths  by  certain  United 
States  official  in  district  in  which  land 
is  situated,  or  provision  of  Rev.  St.  S 
2293  (Comp.  St  1916,  8  4545).    Id. 

Cited  without  definite  application, 
Northern  Pac,  By.  Co.  v.  Wismer,  38 
S.  Ct.  240. 


CHAPTER  THREE— THE  GENERAL  LAND- 
OFFICE 

§  690.  (R.  S.  §  446.)     Commissioner. 

For  enumeration  of  the  officers  and  employes  of  the  General  Land  Office, 
with  the  rates  of  their  compensation,  see  Act  March  1,  1919,  c  86,  §  1,  40 
Stat.  1213. 

Rules  and  regulation8.F»-See  U.  S.  y. 

"Morehead,   37   S.   Ct.   458,   243   U.   S. 

607,  61  L.  Bd.  926;   notes  under  §  681. 

§  698.  (R.  S.  §  452.)     Restriction  upon  officers,  etc. 

Offlcers,  clertcs,  etc.,  wltliin  llie  pro-  the  state  held  not  rendered  yoid  by  this 
liibltiond— Purchase  by  a  Surveyor  Gen-  section.  Stutsman  v.  Olinda  Land  Co. 
eral  for  a  state  of  schdol  lands  from       (D.  C.)  231  F.  525. 

§  699.  (R.  S.  §  453,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1.) 
Duties  of  Commissioner. 


4.  Land  Department  as  special  tri- 
bunald— The  Land  Department  of  the 
United  States  is  a  special  tribunal  with 
judicial  functions,  and  has  exclusive 
jurisdiction  over  issues  affecting  title 
to  public  lands  until  patent  is  issued. 
Reed  v.  St.  Paul,  M.  &  M.  By.  Co. 
(D.  C.)  234  F.  123. 

12.  Departmental  rules  and  regula- 
tions—Force and  effect  of  rules^- 
A  ruling  by  the  Commissioner  of  the 
General  Land  Office  held  not  a  con- 
struction of  Act  May  27,  1908,  §  3, 
which  renders  the  enrollment  of  an 
Indian  conclusive  as  to  the  date  of  his 
bi>lh  against  a  purchaser  of  land  from 
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him.  McDaniel  v.  HoUand,  230  F.  945, 
145  C,  C.  A.  139. 

^  A  ruling  of  the  Commissioner  of  the 
General  Land  Office  that  the  date  of 
application  for  enrollment  of  a  citizen 
o^  the  Five  Civilized  Tribes  should  be 
held  to  be  the  anniversary  of  the  birth 
is  not  a  construction  of  Act  Cong.  May 
27,  1908,  i  3,  relating  to  conclusive- 
ness of  enrollment  as  to  age  of  In- 
dian. Heffner  v.  Harmon  (Okl.)  159  P. 
650. 

20.  Canceliation  of  entry— Grounds 
for  caneellatlond— In  suit  to  vacate  pat- 
ent on  ground  of  fraud  practiced  on 
land  department,  government  must  bub- 

(66) 


§  693 


DEPARTMENT  OF  THE  INTERIOB 


(Tit.  11 


tain  burden  of  proof  by  evidence  which 
produces  conviction.  U.  S.  v.  Porter 
Fuel  Co.,  247  F.  769,  159  C.  C.  A.  627. 

25.  Appeal  and  review— Matters  re- 
viewable.—The  United  States  Land  De- 
partment's action  in  disposing  of  pub- 
lic domain  will  not  be  inquired  into  by 
courts,  unless  material  error  of  law 
clearly  appears  or  there  has  been  fraud 
practiced  upon  or  by  the  officer.  Jones 
V.    Fearnow   (Okl.)   156  P.   309. 

29.  Finality  and  conclusiveness  of  de- 
cisionSd— Decision  of  Land  Department 
that  contestant  was  owner  of  improve- 
ments within  Cherokee  Allotment  Act 
July  1,  1902,  (  11,  held  binding  on  the 
courts,  unless  it  was  without  evidence 
to  support  it,  or  with  error  of  law. 
Harnage  v.  Martin,  37  S.  Ct.  148,  242 
U.  S.  386,  61  L.  Ed.  382,  affirming  de- 
cree 136  P.  154,  40  Okl.  341. 

The  Land  Department's  adjudication 
of  matters  within  its  jurisdiction,  such 
as  its  issuance  of  a  patent  to  land,  is^ 
like  those  of  other  judicial  tribunals, 
impervious  to  collateral  attack,  and 
voidable  only  by  direct  suit  for  that 
purpose  on  the  ground  of  fraud  or 
error  of  law,  Conkling  Mining  Co.  v. 
Silver  King  CoaUtion  Mines  Co.,  230  F. 
553,  144  C.  C.  A.  607. 

In  the  absence  of  fraud,  the  findings 
and  decisions  of  the  officers  of  the  land 
office  in  a  contest  cannot  be  collaterally 
attacked  by  one  claiming  through  zhe 
predominating  party  in  such  contest. 
Ketchum  Coal  Co.  v.  Pleasant  Valley 
Coal  Co.  (Utah)  168  P.  86. 

32.  — —  Questions  of  fact  in  general. 

— ^In  proceedings  for  the  alienation  of 
public  lands,  in  the  absence  of  fraud, 
imposition,  or  mistake^  the  action  of 
the  land  department,  upon  matters  of 
fact  cognizable  by  it,  is  conclusive. 
Clear  Lake  Power  &  Improvement  Co. 
v.  Chriswell  (Idaho)  173  P.  326;  Clear- 
water County  State  Bank  v.  Ricke 
(Minn.)  163  N.  W.  793,  137  Minn.  438. 

To  a  bill  seeking  to  enjoin  trespasses 
on  national  forest  reserve  answer  set- 
ting up  a  prior  homestead  entry  and 
its  disallowance  by  the  Land  Depart- 
ment and  Secretary  of  Interior  states 
no  defense,  the  question  being  one  of 
fact  for  the  land  office.  U.  S.  v.  Bush 
(D.  C.)  233  F.  808. 

Decisions  of  officers  of  Land  Depart- 
ment upon  questions  of  fact  are  con- 
clusive upon  third  persons  in  absence 
of  fraud;  but  if  fraud  is  practiced  up- 
on them  their  rulings  may  be  reviewed 
by  the  courts.  Elliott  v.  Robbins  (Cal. 
App.)  165  P.  1042. 

Decisions  of  Land  Department  on 
questions  of  fact,  in  absence  of  showing 
by  plaintiff,  seeking  to  enforce  trust  as 
to  land  patented  to  defendant,  that  he 
has  complied  with  rules  of  Department 
of  Interior,  are  not  subject  to  review 
by  courts.  Bond  v.  Walters  (Cal.  App.) 
175  P.  909. 

34.  _  Character  and  status  of  lands. 
—The  decision  of  the  Land  Department 
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as  to  the  character  of  public  lands  is 
not  reviewable  by  the  courts.  Clear 
Lake  Power  &  Improvement  Co.  v. 
Chriswell  (Idaho)  173  P.  326. 

36.  —  Questions  of  laWd— While  de- 
cision of  Land  Department  that  entry 
was  abandoned  is  conclusive  as  to  facts, 
it  may  be  inquired  into  by  courts  as 
question  of  law.  Edwards  ▼.  Bodkin, 
249  F.  562,  161  C,  C.  A.  488. 

The  question  whether  lands  with- 
drawn from  entry  and  settlement  pend- 
ing determination  whether  they  should 
be  included  in  a  forest  reservation  and 
released  thereafter  were  eliminated 
from  the  forest  reserve  is  one  of  law  as 
to  which  the  courts  are  not  controlled 
by  departmental  rulings.  Walker  v. 
Kingsbury  (Cal.  App.)  173  P.  95. 

41.  Judicial  interference  with  Land 
Department.— See  Lane  v.  United 
States  ex  rel.  Mickadiet,  36  S.  Ct  599, 
241  U.  S.  201,  60  L.  Ed.  956,  reversing 
judgment  United  States  of  America  ex 
rel.  Mickadiet  v.  Lane,  43  App.  D.  C. 
414. 

The  federal  coutts  have  no  jurisdic- 
tion to  quiet  title  and  deterftiine  ad- 
verse claims  to  public  land,  title  to 
which  is  in  the  United  States,  for  the 
Land  Department  has  exclusive  juris- 
dictioVi  over  such  matters.  Reed  v.  St. 
Paul,  M,  &  M.  Ry.  Co.  (D,  C.)  234  F. 
123, 

Mandamus  to  the  Secretary  of  the 
Interior  to  compel  him  to  issue  a  pat- 
ent based  on  a  fraudulent  registration 
in  the  roll  of  members  of  the  Chicka- 
saw Nation  of  Indians  held  not  to 
lie.  Lane  v.  Duncan  Townsite  Co.,  44 
App.  D.  C.  63. 

46.  Fraud.— The   District  Court 

may  only  correct  errors  of  the  Depart- 
ment of  the  Interior  in  disposing  of 
public  land  for  fraud  or  a  manifest  mis- 
construction of  the  law,  and  cannot 
sit  as  a  court  of  appeal.  Edwards  v. 
Bodkin  (D.  C.)   241  F.  931. 

Within  the  domain  of  fact,  in  the 
absence  of  extrinsic  fraud,  the  conclu- 
sions of  the  Department  of  the  In- 
terior respecting  the  disposal  of  pub- 
lic lands  are  not  susceptible  to  collat- 
eral attack.    Id. 

Fraud  invalidating  departmental  de- 
cisions respecting  the  disposal  of  pub- 
lic lands  must  be  alleged  with  fullness 
and  particularity  showing  that  it  nec- 
essarily affected  the  action  of  the  de- 
partmental officers.    Id. 

W^here  decision  by  Land  Department 
in  a  contest  of  conflicting  claims  is  at- 
tacked for  fraud  in  obtaining  it,  right 
to  make  such  attack  is  governed  by 
same  principles  as  control  in  testing 
validity  of  ordinary  judgments  of 
courts.  Elliott  v.  Robbins  (Cal.  App.) 
165  P.  1042. 

In  action  for  possession  of  public 
land  in  which  plaintiff  claimed  under  a 
certificate  of  entry,  case  exhibited  held 
to  establish  plaintiffs  right  to  recover 
possession,  although  he  gave  perjured 
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testimony  in  proceedinir  in  wliich  his 
right   to  enter  was   sustained.    Id. 

49.  Court  of  Private  Land  Clalmtd— 
Jurisdiction  to  establish,  as  a  bound- 
ary between  Mexican  grants,  a  line  re- 
ducing the  area  of  one  grant  which  had 
been  confirmed  and  patented  before  Act 
March  3,  1891,  creating  a  Court  of  Pri- 
vate Land  Claims,  was  denied  to  that 
court  by  sections  8, 13.    Board  of  Trus- 


tees of  Sevilleta  de  la  Joya  Qrant  ▼. 
Board  of  Trustees  of  Helen  Land 
Grant,  37  S.  Ct.  215,  242  U.  S.  595, 
61  L.  Ed.  514,  affirming  judgment  146 
P.  959,  20  N.  M.  145. 

Consent  of  owners  of  Mexican  grant, 
confirmed  by  Congress,  will  give  no 
jurisdiction  to  Court  of  Private  Land 
Claims,  in  contravention  of  Act  March 
3,  1891,  §§  8,  13.    Id. 


§  705.  (R.  S.  §  458.)     Issue  of  patents. 

1.  Nature  of  patentd— As  respects  the 
government  of  the  United  States,  the 
right  to  a  patent  once  vested  is  equiva- 
lent to  a  .patent  issued.  Thompson  y. 
Thompson,  155  P.  1190,  79  Or.  513. 

2.  Necessity  of  paten t.*Issuance  of 
receiver's  final  receipt  constitutes  a 
conveyance  of  the  equitable  title,  and 
until  issuance  of  patent  the  government 
merely  holds  legal  title  as  trustee  for 
the  bolder  of  the  receipt,  although  in 
case  of  fraud,  it  might  still  refuse  to 
issue  patent.  Colm  v.  Francis,  159  P. 
237.  30  Cal.  App.  742. 

The  title  to  public  land  does  not  pass 
from  the  government  until  the  issu- 
ance of  a  patent.  Baker  v.  Berg 
(Minn.)  164  N.  W.  588,  certiorari  de- 
nied Berg  V.  Baker,  38  S.  Ct.  332,  62 
L.  Ed.  927. 

A  public  land  "patent"  is  the  instru- 
ment which  passes  the  legal  title,  and 
prior  to  its  issuance  the  legal  title  re- 
mains with  the  government  and  is  sub- 
ject to  investigation  and  determination 
by  the  Land  Department.  Bovey- 
Shute  Lumber  Co.  v.  Erickson  (N.  D.) 
170  N.  W.  628. 

13.  Construction  and  operation.F»-No- 

tations  on  final  homestead  receipts  as 
to  the  statute  under  which  entry  is 
made  or  the  recitals  in  a  patent  have 
no  controlling  force  upon  the  title  of 
the  grantee,  'as  the  law  is  read  into 
such  instruments.  Entiat  Delta  Or- 
chards Co.  V.  Unknown  Heirs  of  Sas- 
ka  (Wash.)  168  P.  1130. 

• 

14.  — —  Title  conveyed.— Where  pat- 
ent to  government  land  is  taken  in  the 
name  of  the  husband  on  an  entry  made 
in  his  name,  but  paid  for  by  the  wife 
out  of  joint  earnings,  the  land  is  his 
sole  property,  not.withstanding  he  was 
married  at  the  time  and  the  proceeds 
of  a  sale  of  the  land,  though  made  by 
the  wife,  also  belongs  to  him.  Kupfer 
V.  Biehn  (S.  D.)  169  N.  W.  514. 

16.  —  Reiation  back.— A  patent  re- 
lates back  to  the  date  of  the  patentee's 
entry.  Pierce  v.  Chicago,  M.  &  P.  S. 
Ry.  Co.  (Mont.)  156  P.  127. 

Where  plaintiff  secured  cancellation 
of  a  prior  entry  and  then  filed  his  own 
entry,  later  securing  a  patent,  his  title 
cannot  be  construed  as  commencing  be- 
fore the  entry.    Id. 

17.  —  Property  and  rights  includ- 
ed^—Where,  under  Homestead  Law, 
land  is  patented  as  agricultural,  such 
patent  is  adjudication  of  the  Land  De- 


partment that  land  is  not  then  known 
to  contain  minerals  in  paying  quanti- 
ties, and  of  every  other  fact  essential 
to  validity  of  patent.  U.  S.  v.  Beaman, 
242  F.  876,  155  C.  C.  A.  464. 

23.  —  Recordation.^— Where  land 
patents  to  assignee  of  military  war- 
rants are  recorded  at  Washington,  D. 
C,  as  provided  by  this  section,  they 
are  notice  to  the  county  tax  collector 
as  to  ownership,  although  not  filed  in 
the  county.  BeU  v.  George  (Mo.)  204 
S.  W.  516. 

24.  —  Patents   aa   evldenoe^— In   a 

suit  to  abate  a  nuisance  by  maintaining 
an  embankment  on  a  public  highway,  a 
patent  issued  to  defendant's  predeces- 
sor in  title,  referring  to  the  road  as  a 
highway  was  admissible  as  against  the 
defendant  People  v.  Power  (Cal.  App.) 
175  P.  803. 

25.  —  PresuRiptionSd— A  patent  of 
United  States  is  adjudication  by  Land 
Department,  and  raises  presumption  of 
right  and  regularity  in  all  proceedings 
antedating  it  and  of  perfect  title  in 
grantee.  U.  S.  v.  Beaman,  242  F.  876, 
155  C.  C.  A.  464. 

28.  —  Conolu8lvene88.p-An  occu- 
pant of  land  patented  to  a  railroad,  who 
relinquished  his  rights  therein  by  home- 
steading  other  land,  had  no  color  of 
right  to  challenge  the  action  of  the 
Land  Department  in  patenting  the  land 
to  the  railro^.  U.  S.  v.  New  Orleans 
Pac.  Ry.  Co.,  235  F.  833,  149  C.  C.  A. 
145. 

Patents  issued  by  federal  and  state 
governments  through  land  departments, 
under  legislative  acts,  have  the  same 
force  as  if  issued  by  the  legislative 
body  itself,  and  are  conclusive  in  the 
absence  of  fraud  or  mistake.  Caldwell 
V.  Pierson  (S.  D.)  159  N.  W.  124. 

29.  —  Collateral  attack.— Patent 
to  land,  being  decision  of  Land  Depart- 
ment, is  impervious  to  collateral  attack 
and  raises  strong  presumption  that  de- 
cision is  right.  U.  S.  v.  Beaman,  242 
F.  876,  155  C.  C.  A.  464. 

A  patent  under  the  homestead  laws 
is  not  a  good  defense  in  ejectment  as 
against  one  claiming  under  a  prior  rail- 
road grant,  a  patent  being  open  to  col- 
lateral attack  where  the  land  was  al- 
ready granted.  People's  Water  Co.  v. 
Perkins  (Cal.  App.)  168  P.  154. 

31.  Equitable  remedies  —  Right  to 
maintain  suit.— An  individual,  maintain- 
ing a  suit  to  have  a  patentee  of  land 
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declared  a  trustee  thereof  for  him,  may 
not  complain  on  behalf  of  the  United 
States  that  defendant  was  not  entitled 
to  a  patent.  Fisher  v.  Rule,  39  S.  Ct 
122,  63  L.  Ed.  — . 

Plaintiff,  by  application,  never  allow- 
ed to  enter  land  as  a  homestead,  ac* 
quired  no  right  or  interest  in  the  land, 
entitling  him  to  compli^in  of  issuance 
of  patent  to  defendant;  the  applica- 
tion as  originally  made,  after  cancel- 
lation of  defendant's  entry  on  decision 
and  direction  of  the  Secretary  of  the 
Interior,  not  sufficiently  showing  plain- 
tiff was  a  qualified  applicant,  and,  be- 
fore further  showing  was  made  all 
action  under  the  Secretary's  decision 
being  by  him  suspended;  pending  a  re- 
consideration thereof,  on  which  the  de- 
cision was  recalled.    Id. 

To  succeed  in  a  suit  to  have  a  pat- 
entee of  land  declared  trustee  thereof 
for  plaintiff,  he  must  show  a  better 
right  than  patentee,  such  as  should 
have  been  respected  by  the  land  depart- 
ment, and  being  respected,  would  have 
given  him  the  patent;  it  not  being 
enough  that  patentee  should  not  have 
received  it.    Id. 

Trust,  if  any,  in  favor  of  occupant  of 
land  in  railroad  grant  confirmed  by  Act 
Feb.  8,  1887,  S  2,  24  Stat.  388,  held 
not  enforceable  by  the  government.  U. 
S.  V.  New  Orleans  Pac.  Ry.  Co.,  235 
F.  833,  149  C.  C.  A.  145. 

Though  patent  to  land  was  secured 
through  fraud  and  misrepresentation,  it 
cannot  be  attacked  by  the  government 
where,  after  institution  of  a  suit 
against  the  patentee,  the  land  was 
transferred  to  a  purchaser  for  value  in 
good  faith,  without  notice  of  the  suit. 
U.  S.  V.  Calcasieu  Timber  Co.,  236  F. 
196,  149  C.  C.  A.  386. 

32. Trust    rn    lands    granted    in 

general. — In  suit  to  enforce  trust  as  to 
tands  held  by  defendant  under  patent 
from  United  States,  plaintifiTs  allegation 
of  conclusion  that  defendant  was  not  en- 
titled to  receive  land  was  not  sufficient. 
He  must  go  further,  and  show  he  oc- 
cupied such  a  status,  having  complied 
with  rules  of  Department  of  Interior, 
as  entitled  him  to  control  title.  Bond 
V.  Walters  (Cal.  App.)  175  P.  909. 

Plaintiff,  seeking  to  enforce  a  trust 
as  true  owner  of  land  held  by  another 
under  patent,  must  show  by  his  com- 
plaint that  he  is  entitled  to  the  relief 
sought,  that  he  occupies  a  status  enti- 
tling him  to  control  legal  title,  and  that 
officers  who  awarded  land  to  defendant, 
to  whom  patent  was  issued,  were  im- 
posed upon  by  fraudulent  practices  of 
defendant.    Id. 

Courts  of  equity  will  entertain  pro- 
ceedings to  decree  that  persons  who 
have  received  patents  to  land  hold  them 
in  trust  for  the  true  owner.    Id. 

In  suits  to  enforce  trusts  as  to  land 
held  by  defendant  under  patent  from 
United  States,  complaints  held  insuffi- 
cient, as  failing  to  allege  that  plaintiffs, 
in  their  contests  with  defendant  before 

(68) 


land  department,  introduced  any  evi- 
dence they  had  complied  with  regula- 
tions of  Department  of  Interior  enti- 
tling them  to  lands  but  for  adverse 
claim  of  defendant,  and  as  failing  to 
claim  defendant  practiced  any  fraud  on 
government.    Id. 

• 

33. Mistake  or  misapplication  of 

law.— Whether  officers  of  United  States 
land  department  correctly  applied  the 
law  must  be  determined^  upon  the  facts 
there  found  or  established.  Clearwa- 
ter, County  State  Bank  v.  Ricke,  163 
N.  W.  793,  137  Minn.  438. 

AVhere  it  is  clear  that  officers  of  the 
United  States  land  department  have 
misapplied  the  law,  a  court  of  equity 
may  give  appropriate  relief.    Id. 

35.  —  Fraud    or    iropositiond— The 

question  whether  fraudulent  misrepre- 
sentations, by  which  the  entryman  ob- 
tained patent  to  homestead,  were  mate- 
rial, is  a  question  for  the  court,  not  the 
jury.  U.  S.  V.  Jones  (D,  C.)  232  F. 
218. 

'ihe  question  of  the  damages  recov- 
erable for  fraud  of  a  homestead  en- 
tryman will  not  be  determined  on  de- 
murrer to  an  answer  relating  wholly  to 
the  measure  of  damages.    Id. 

Fraud  in  an  application  for  commuta- 
tion by  an  entryman  not  entitled  to 
commute  under  Rev.  St.  §  2301  (Comp. 
St.  1916,  S  4589),  was  not  fraud  as  to 
a  material  matter.    Id. 

That  an  entryman  effected  his  pur- 
pose by  fraud  in  final  proof,  not  enti- 
tling him  to  the  land,  does  not  estop 
him  from  denying  the  materiality  of  the 
misrepresentation.    Id. 

Misrepresentations  in  final  proof,  up- 
der  which  an  entryman,  through  mis- 
take of  law,  was  allowed  to  deduct 
time  of  military  service,  under  Rev.  St. 
§§  2304,  2305  (Comp.  St.  1016,  §§  4592, 
4593),  and  Act  Jan.  26.  1901,  31  Stat. 
740,  which  deduction  was  contrary  to 
Act  Aug.  15,  1894,  28  Stat.  305,  was 
misrepresentation  as  to  an  immaterial 
fact.    Id. 

371/2.  —  Laches.— Right  to  enforce 
trust,  if  any,  in  favor  of  occupant  of 
land  patented  to  railroad  company  and 
confirmed  to  it  by  Act  Feb.  8,  18^7.  24 
Stat.  388,  held  barred  by  inexcusable 
laches.  U.  S.  v.  New  Orleans  Pac.  Ry. 
Co..  235  F.  841,  149  C.  C.  A.  153. 

Claim  of  occupant  that  title  passing 
by  patent  inured  to  his  benefit  and  that 
land  was  held  in  trust  held  cognizable 
only  in  equity,  and  subject  to  defenses 
of  stnleness  and  laches.    Id. 

Laches  held  not  to  bar  defendant's 
right  to  recover  public  lands  asserted 
within  ten  years  after  issuance  of  pat- 
ent, where  defendant's  rights  were  pro- 
tected, until  patent  issued  by  judgment 
against  plaintiff's  predecessors.  Wolbol 
V.  Steinhoff  (Wyo.)  168  P.  251,  rehear- 
ing denied  170  P.  381. 

41.  Cancellation  of  patents— Who 
may  bring  suit.— The  United  States 
may  maintain  a  suit  to  cancel  a  patent 
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to  land  erroneously  issued,  although  the 
benefidal  interest  in  the  land  has  be- 
come vested  in  another.  U.  S.  v.  Great 
Northern  Ry.  Co.  (0.  O.  A.)  254  F.  52J2, 

44.  ^—  Grounds   for  cancellationd— ? 

Where  an  entryman  on  public  lands 
was  entitled  to  a  patent  despite  tem- 
porary absences,  held,  that  his  state- 
ment in  his  final  proof  that  he  had  not 
been  absent  from  the  homestead  did 
not,  in  view  of  circumstances,  warrant 
cancellation  of  patent.  U.  S.  v.  Ander- 
son (D.  C.)  238  F.  648. 

A  patent  to  public  land  cannot  be  an- 
nulled for  fraud  unless  the  evidence  is 
unequivocal,  clear,  and  convincing.    Id. 

44/2*  — —  LaoheSd— Laches  held  avail- 
able as  defense  to  suit  to  cancel  grant 
of  public  land  in  interest  of  another 
claimant,  though  not  available  when 
government  sues  to  enforce  a  public 
right  or  assert  a  public  interest.  U.  S. 
V.  Fletcher,  242  F.  818,  156  C.  C.  A. 
406,  affirming  decree  (D.  0.)  231  F.  326. 

Suit  in  the  name  of  the  government 
to  cancel  patent  to  land  for  benefit  of 
another  claimant  held  bailed  by  laches, 
where  for  over  30  years  no  step  in  its 
prosecution  was  taken  after  its  institu- 
tion.   Id. 

45.  —  Parties  and  procesSd— En- 
tryman's  grantee  is  entitled  to  notice  of 
proceedings  to  cancel  entry  for  fraud 
although  he  had  actual  notice  thereof. 
Wolbol  V.  Steinhoff  (Wyo.)  168  P.  251, 
rehearing  denied  170  P.  381. 

451/2*  — —  Pleading     and     proofd— A 

bill  to  set  aside  a  patent  to  public  lands, 
averring  that  defendants  claim  some 
title,  estate,  and  interest  in  the  land 
by  reason  of  a  patent,  is  insufficient  to 
give  jurisdiction  to  a  court  of  equity. 
Reed  v.  St.  Paul,  M.  &  M.  Ry.  Co.  (D. 
C.)  234  F.  207. 

A  bill  to  set  aside  a  patent  to  public 
lands,  which  averred  settlement  upon, 
improvement,  and  failure  to  post  no- 
tices of  plaim,  and  also  averred  plain- 
tiff's adverse  possession  for  10  years, 
and  the  subsequent  issuance  of  a  pat- 
ent to  defendant,  is  insufficient  to  state 
a  cause  of  action.    Id. 

A  bUl  to  set  aside  a  patent  to  pubUc 
lands  is  open  to  demurrer,  where  it 
does  not  show  that  the  patent  was  is- 
sued through  fraud,  mistake  of  fact, 
or  erroneous  construction  of  the  law. 
Id. 

Under  the  prayer  of  the  bill  for  a 
general  relief  in  a  suit  to  avoid  for 
fraud  a  patent  for  public  lands,  de- 
fendant having  passed  the  land  to  a 
bona  fide  purchaser,  money  damages 
may  be  decreed.  U.  S.  v.  Frick  (D.  O.) 
244  F.  674. 


46.  — —  Evidence  and  burden  of 
proofd— *Where  the  United  States  has 
shown  that  patents  to  public  lands  were 
obtained  fraudulently,  a  subsequent  pur- 
chaser, claiming  through  the  patentees, 
has  the  burden  of  proving  affirmative- 
ly that  he  was  a  good-faith  purchaser. 
Northern  Colorado  Coal  Co.  v.  United 
States,  234  F.  34,  148  C.  C.  A.  50. 

In  a  suit  by  the  government  for  can- 
cellation of  patents  to  coal  lands  ob- 
tAiQed  by  fraud,  the  defendant  has  the 
burden  of  establishing  the  defense  that 
he  was  a  good -faith  purchaser  without 
notice  by  affirmative  evidence.  Hill  v. 
U.  S.,  234  F.  39,  148  C.  C.  A.  55,  af- 
firming judgment  (D.  C.)  U.  S.  v.  Hill, 
217  F.  841. 

Unless  proof  that  a  patent  to  pub- 
lic land  was  secured  through  fraud 
is  clear  and  convincing,  the  patent 
should  not  be  overthrown.  U.  S.  v. 
Albright  (D.  C.)  234  F.  202. 

In  a  suit  to  cancel  a  patent  to  public 
lands  on  the  ground  that  the  patentee 
was  acting  under  a  contract  to  subse- 
quently convey  to  defendant,  evidence 
held  insufficient  to  establish  any  such 
agreement,  or  that  the  patentee's  en- 
try was  not  in  good  faith.    Id. 

It  is  presumed  that  all  preceding 
steps  required  to  obtain  a  patent  to 
public  lands  have  been  observed;  and, 
in  view  of  the  importance  and  necessi- 
ty of  the  stability  of  titles,  a  patent 
should  be  set  aside  for  fraud  in  proofs 
only  where  the  fraud  is  clearly  estab- 
lished. U.  S.  Mahaffey,  235  F.  704, 
149  O.  C,  A.  124. 

While  government  may  avoid  a  pat- 
tent  by  suit  in  equity  for  false  and  de- 
ceitful representations,  burden  is  on  it 
to  establish  fraud  by  evidence  produc- 
ing conviction.  U.  S.  v.  Beaman,  242 
F,  876,  55  C.  C.  A.  464. 

In  action  to  set  aside  a  patent  issu- 
ed by  United  States  land  department 
after  litigation,  plaintiff  must  allege 
and  show  what  facts  were  established 
in  litigation,  so  as  to  show  that  offi- 
cers of  land  department  misapplied 
the  law.  Clearwater  County  State 
Bank  v.  Ricke,  163  N.  W.  793,  137 
Minn.  438. 

47.  —  Decreed— Where  a  suit  in  eq- 
uity to  cancel  a  patent  to  land  was  dis* 
missed  on  motion  of  the  United  States 
attorney  without  any  hearing  or  deci- 
sion on  the  merits,  the  judgment  of 
dismissal  was  not  res  judicata  as  to 
the  issues  involved  in  an  action  at 
law  for  damages  for  fraud  in  procuring 
the  patent.  Bistline  v.  U.  S.  (C.  C.  A.) 
229  F.  646. 
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CHAPTER  FOUR— THE  COMMISSIONER  OF 

INDIAN  AFFAIRS 

§  713.  (R.  S.  §  462.)     Commissioner. 

For  enumeration  of  officers  and  employ^  in  the  office  of  the  Ck)mmissioner 
of  Indian  Affairs,  with  their  rates  of  compensation,  see  Act  March  1,  1919, 
c.  86,  §  1,  40  Stot.  1213. 

§  716.  (R.  S.  §  463.)     Duties  ef  Commissioner. 

Nature  andf  scope  of  commissioner's  ror  of  law,  have  been  imposed  on  by 

authorityd>-<^ommi88ioner  of  Five  Civ-  fraud,  or  are  guilty  of  fraud.    Higgins 

ilzed   Tribes,   Commissioner  of   Indian  v.  Waters  (Okl.)  159  P.  1129. 
Affairs  and  Secretary  of  Interior  have 

duty  of  allotting  lands  in  Indian  Na-  Cited     without    definite    appiieation, 

tion,  and  their  action  will  not  be  re-  Northern  Pac.  Ry.  Co.  v.  Wismer,  38 

viewed  unless  they  have  committed  er-  S.  Ct.  240,  62  L.  Ed.  716. 


CHAPTER  FIVE— THE  COMMISSIONER 

OF  PENSIONS 

§  727.  (R.  S.  §  470.)     Commissioner. 

For  enumeration  of  officers  and  employes  in  the  office  of  the  Commissioner 
of  Pensions,  with  their  rates  of  compensation,  see  Act  March  1,  1919,  c.  86,  { 
1,    40  Stat  1213. 


CHAPTER  SIX— THE  PATENT-OFFICE 

See.  Sec. 

736.  Officers  and   employes.  739b.  Librarian. 

738.  Chief  clerk.  739c.  Chiefs  of  divisions. 
738a.  Examiners.           *  745.  Regulations. 

739.  Private  Secretary  to  Commissioner.  758.  Annual  report  of  the  Commissioner. 
739a.  Financial  clerk. 

§  736.  (R.  S.  §  476,  as  amended.  Act  Feb.  15,  1916,  c.  22,  §  1.) 
Ofiicers  and  employes. 

For  enumeration  of  officers  and  employes  of  the  Patent  Office,  with  their 
rates  of  compensation,  see  Act  March  1,  1919,  c.  86,  i  1,  40  Stat  1213. 

§  738.  (Act  March  1,  1919,  c.  86,  §  1.)     Chief  clerk. 

Patent  "Office:     *     *     Chief  clerk  (who  shall  be  qualified  to  act 

as  principal  examiner),  $3,000.    *    *    (40  Stat.  1248.) 

This  section  is  a  provision  of  the  legislative,  executive,  and  Judicial  appro* 
priatlon  act  for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in 
prior  appropriation  acts. 

§  738a.  (Act  March  1,  1919,  c.  86,  §  1.)     Examiners. 

Patent  Office:  *  *  Five  law  examiners,  at  $2,750  each;  ex- 
aminer of  classification,  $3,600;  five  examiners  in  chief,  at  $3,500 
each;  two  examiners  of  interferences,  at  $2,700  each;  examiners 
of  trade-marks  and  designs — one  $2,700,  first  assistant  $2,400,  six 
assistants  at  $1,500  each;  examiners — forty-five  principals  at  $2,- 
700  each,  ninety  first  assistants  at  $2,400  each,  ninety  second  as- 
sistants at  $2,100  each,  ninety  third  assistants  at  $1,800  each,  ninety 
fourth  assistants  at  $1,500  each.     *     *    '(40  Stat.  1248.) 

This  section  is  a  provision  of  the  lcg;islative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1920,  cited  above. 
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§  739,  (Act  March  1,  1919,  c.  86,  §  1.)     Private  Secretary  to  Com- 
missioner. 
Patent  Office:    ♦    *    Private  secretary,  to  be  selected  and  ap- 
pointed by  the  commissioner,  $1,800.  .  *    *    (40  Stat.  1249.) 

This  section  is  a  provision  of  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in 
the  prior  appropriation  acts. 

§  739a.  (Act  March  1,  1919,  c.  86,  §  1.)     Financial  clerk. 

Patent  Office:  *  *  Financial  clerk,  who  shall  give  bond  in 
such  amount  as  the  Secretary  of  the  Interior  may  determine,  $2,- 
250.    *    *    (40  Stat.  1249.)      , 

This  section  is  a  provision  of  the  legislative,  ezecutivei  and  judicial  appro- 
priation act  for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in 
prior  appropriation  acts. 

§  739b.  (Act  March  1,  1919,  c.  86,  §  1.)     Librarian. 

Patent  Office :  *  *  Librarian,  who  shall  be  qualified  to  act  as 
an  assistant  exatpiner,  $2,000.    *    *    (40  Stat.  1249.) 

This  section  is  a  provision  of  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in 
prior  appropriation  acts. 

§  739c.  (Act  March  1,  1919,  c.  86,  §  1.)     Chiefs  of  divisions. 

Patent  Office :  *  *  Eight  chiefs  of  divisions,  at  $2,000  each ; 
three  assistant  chiefs  of  divisions,  at  $1,800  each.  ♦  *  (40  Stat. 
1249.) 

niis  section  is  a  provision  of  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in 
prior  appropriation  acts. 

§  745.  (R.  S.  §  483.)     Regulations. 

Force  and  efFeot  of  niles^— Rules  es-  of      statute.    Westinghbuse      Traction 

tablished  by  the  Commissioner  of  Pat-  Brake  Co.  v.  Christensen,  243  F.  901, 

ents,  pursuant  to  this  section,  if  not  156  C.  C.  A.  413. 
inconsistent  with  law,  have  the  force 

§  758.  (R.  S.  §  494.)     Annual  report  of  the  Commissioner. 

Printing   reports— The  annual  report  time  within  which  the  annual  reports 

of   the   Commissioner   of   Patents   re-  and    accompanying    documents    of    the 

quired  by  this  section  is  not  within  the  heads    of    executive    departments    and 

operation   of   section  9  of  the   sundry  ot^er    branches   of   the   public   service 

dvn   appropriation    act    of   August   1,  shall  be  furnished  to  the  Public  Print- 

1914   (38   Stat.   680),    relating   to   the  er.    30  Op.  Atty.  Gen.  296, 


CHAPTER  NINE— THE  OFFICE  OF  EDUCATION 

§  766.  (R.  S.  §  517.)     Commissioner  of  Education. 

For  enumeration  of  ofiScers  and  employes  of  the  Bureau  of  Education,  with 
their  rates  of  compensation,  see  Act  March  1,  1919,  c  86,  §  1,  40  Stat  1213. 

§  768.  (R.  S.  §  518.)     Report  of  Commissioner. 

Printlno   report^-rThe  annual   report  time  within  which  heads  of  executiye 

of  the  Commissioner  of  Education  re-  departments  or  other  branches  of  the 

quired  by  this  section  is  not  within  the  public  service   shall  furnish   copies   of 

operation   of  section  7  of  the  sundry  their  annual   reports   and   accompany- 

dvH    appropriation    act   of  August   1,  ing  documents   to  the   Public   Printer. 

1914  (38  Stat  680),  which  limits  the  30  Op.  Atty.  Gen.  293. 
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CHAPTER  NINE  B— THE  BUREAU  OF  MINES 

§  783a.  (Act  July  1,  1918,  c.  113,  §  1.)  Details  of  employes  for 
service  in  Washington. 
Persons  employed  during  the  fiscal  year  nineteen  hundred  and 
nineteen  in  field  work,  outside  of  the  District  of  Columbia,  under 
the  Bureau  of  Mines,  may  be  detailed  temporarily  for  service  in  the 
District  of  Columbia,  for  purposes  of  preparing  results  of  their  field 
work;  all  persons  so  detailed  shall  be  paid  in  addition  to  their  reg- 
ular compensation  only  their  actual  traveling  expenses  or  per  diem 
in  lieu  of  subsistence  in  going  to  and  returning  therefrom:  Provid- 
ed, That  nothing  herein  shall  prevent  the  payment  to  employees  of 
the  Bureau  of  Mines  their  necessary  expenses  or  per  diem,  in  lieu 
of  subsistence  while  on  temporary  detail  in  the  District  of  Columbia, 
for  purposes  only  of  consultation  or  investigations  on  behalf  of  the 
United  States.  All  details  made  hereunder,  and  the  purposes  of 
each,  during  the  preceding  fiscal  year,  shall  be  reported  in  the  annual 
estimates  of  appropriations  to  Congress  at  the  beginning  of  each 
regular  session  thereof.     (40  Stat.  672,^ 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1919,  cited  above.    It  has  been  repeated  in  prior  appropriation  acts. 

§  784a.  (Act  Feb.  25»  1919,  c.  23,  §  1.)     Experiments  with  lignite 
coal  and  peat ;  appropriation. 

The  Secretary  of  the  Interior  is  hereby  authorized  and  directed 
to  make  experiments  and  investigations,  through  the  Bureau  of 
Mines,  of  lignite  coals  and  peat,  to  determine  the  commercial  and 
economic  practicability  of  their  utilization  in  producing  fuel  oil, 
gasoline  substitutes,  ammonia,  tar,  solid  fuels,  gas  for  power  and 
other  purposes ;  and  there  is  hereby  appropriated,  out  of  the  funds 
in  the  Treasury  not  otherwise  appropriated,  the  sum  of  $100,000, 
or  so  much  thereof  as  may  be  needed,  to  conduct  such  experiments 
and  investigations,  including  personal  services  in  the  District  of 
Columbia  and  elsewhere,  and  including  supplies,  equipment,  ex- 
penses of  traveling  and  subsistence,  and  for  every  other  expense 
incident  to  this  work.     (40  Stat.  1154.) 

This  section,  and  the  section  next  following,  are  an  act  entitled  "An  act 

authorizing  the  Secretary  of  the  Interior  to  make  investigations  through  the 

Bureau  of  Mines,  of  lignite  coals  an^*peat,   to  determine  the  practicability 

^   of  their  utilization  as  a  fuel  and   in  producing  commercial  products,"  cited 

above. 

§  784b.  (Act  Feb.  25,  1919,  c.  23,  §  2.)  Same;  disposition  of  prop- 
erty after  investigation  concluded. 
The  Secretary  of  the  Interior  is  authorized  and  directed  to  sell 
or  otherwise  dispose  of  any  property,  plant  or  machinery  purchas- 
ed or  acquired  under  the  provisions  of  this  .Act,  as  soon  as  the  ex- 
periments and  investigations  hereby  authorized  have  been  conclud- 
ed, and  report  the  results  of  such  experiments  and  investigations  to 
Congress.    (40  Stat.  1154.) 

See  note  to  §  784a,  ante. 

§  787c.  (Act  July  1,  1918,  c.  113,  §  1.)  Headquarters  of  mine 
rescue  cars. 
For  purchase  or  lease  of  necessary  land,  where  and  under  such 
conditions  as  the  Secretary  of  the  Interior  may  direct,  for  the  head- 
quarters of  mine  rescue  cars  and  construction  of  necessary  railway 
sidings  and  housing  for  the  same,  or  as  the  site  of  an  experimental 
mine  and  a  plant  for  studying  explosives,  *  *:  Provided,  That 
the  Secretary  of  the  Interior  is  authorized  to  accept  any  suitable 
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land  or  lands,  buildings,  or  improvements,  that  may  be  donated  for 
said  purpose  and  to  enter  into  leases  for  periods  not  exceeding  ten 
years,  subject  to  annual  appropriations  by  Congress.  (40  Stat. 
672.) 

This  was  Ci  pro^sion  of  the  sundry  dvil  appropriation  act  tor  the  fiscal  year 
1919,  cited  above.    It  has  been  repeated  ii^  prior  appropriation  acts. 
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CHAPTER. A— THE  DEPARTMENT  AND 
SECRETARY  OF  AGRICULTURE 


Sec. 

790a.  Additional  Assistant  Secretaries. 

791.  Salaries. 

793.  Clerks  and  employes. 

795.  Bureaus;  Soils;  Forestry;  Chem- 
istry;   Plant  Industry. 

795aa.  Same;  Markets. 

803.  Details  of  employes  from  or  to 
office  of  Secretary. 

814b.  Purchase  of  vehicles  and  motor 
boats.  • 

814bb.  Exchange  of  motor  vehicles. 

820a.  Seeds  and  plants;  contracts  for 
printed  packets. 

823.  Laws  affecting  national  forest 
lands. 

825a.  Monthly  crop  reports;  time  for 
printing  and  distribution. 


Sec. 

827a.  Mexican  pink  boll-worm. 

828a.  Quality  and  condition  of  farm 
products  received  at  central 
markets;  certificates  issued  by 
agents. 

832b.  Sale  of  potash. 

832bb.  Sale  of  products  from  agricultur- 
al experiment  stations  in  Alas- 
ka, Hawaii,  Porto  Rico,  Guam 
and  the  Virgin  Islands. 

832c.  Loan,  rental  or  sale  of  films. 

839a.  Reports;  expenditures  for  agri- 
cultural experiment  stations. 

839b.  Vegetable  dehydration  plants. 

S39c.  Requisition  of  buildings  for  use 
of  Department 


§  790a.  (Act   Aug.    10,    1917,   c.   52,   §   5.)     Additional   Assistant 
Secretaries. 

The  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
may  appoint  two  additional  Assistant  Secretaries  of  Agriculture, 
who  shall  perform  such  duties  as  may  be  required  by  law  or  pre- 
scribed by  the  Secretary  of  Agriculture,  and  who  shall  each  be  paid 
a  salary  of  $5,(XX)  per  annum.     (40  Stat.  274.) 

This  was  section  6  of  an  act  entitled  **An  act  to  provide  further  for  the 
national  security  and  defense  by  stimulating  agriculture  and  facilitating  the 
distribution  of  agricultural  ^froducts,"  cited  above. 

§  791.  (Act  Feb.  9, 1889,  c.  122,  §  3.)     Salaries. 

The  agricultural  appropriation  act  for  the  fiscal  year  1919,  Act  Oct  1,  1918, 
c.  178,  40  Stat.  973,  contains  the  following  appropriation  for  salaries:  "Secre- 
tary of  Agriculture,  $12,000;  Assistant  Secretary  of  Agriculture,  Jp5,000;  So- 
licitor, $5,000;  chief  clerk,  $3,000,  and  $500  additional  as  custodian  of  build- 
•  ings;  private  secretary  to  the  Secretary  of  Agriculture,  $2,500;  executive 
clerk,  $2,250 ;  executive  clerk,  $2,100 ;  stenographer  and  executive  derk  to  the 
Secretary  of  Agriculture,  $2,250;  private  secretary  to  the  Assistant  Sec- 
retary of  Agriculture,  $2,250;  one  appointment  clerk,  $2,000;  one  assist- 
ant in  charge  of  information,  $3,000;  one  officer  in  charge  of  supplies,  $2,- 
000;  one  assistant,  $2,000;  one  inspector,  $2,750;  one  inspector,  $2,250; 
one  law  clerk,  J?3,250 ;  two  law  clerks,  at  $3,000  each ;  two  law  clerks,  at 
$2,750  each;  four  law  clerks,  at  $2,500  each;  eight  law  clerks,  at  $2,250 
each ;  one  law  clerk,  $2?200 ;  five  law  clerks,  at  $2,000  each ;  three  law 
clerks,  at  $1,800  each ;  four  law  clerks,  at  $1,600  each ;  one  assistant  editor, 
$2,000;  four  assistant  editors,  at  $1,800  each;  one  assistant  editor,  $1,600; 
one  expert  on  exhibits,  $3,000;   one  assistant  in  exhibits,  $2,000,"  etc. 

§  793.  (R.  S.  §  522.)     Clerks  and  employes. 

See  note  to  §  791,  ante. 

§  795.  (Act  June  3,   1902,   c.   985.)     Bureaus;    Soils;    Forestry; 
Chemistry;   Plant  Industry. 

The  agricultural  appropriation  act  for  the  fiscal  year  1919,  Act  Oct.  1,  1918. 
c.  178,  40  Stat  973,  makes  the  following  appropriations  for  the  salaries  of 
the  officers,  etc.,  of  the  various  bureaus  of  the  Department  of  Agriculture: 

Bureau  of  Plant  Industry — "One  physiologist  and  pathologist,  who  shall  be 
chief  of  bureau,  $5,000 ;  one  assistant  to  the  chief,  $3,000 ;  one  executive  as- 
sistant in  seed  distribution,  $2,500 ;  one  officer  in  charge  of  publications,  $2,250 ; 
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one  landscape  gardeper,  91,800 ;  one  oflScer  in  chaise  of  records,  $2,250 ;  one  ex- 
ecutive clerk,  112,000 ;  two  executive  clerks,  at  $1,980  each ;  one  seed  inspec 
tor,  $1,000;  one  seed  warf^houseman,  $1,400;  one  seed  warehouseman,  $1,000; 
one  seed  warehouseman,  $840,**  etc.  ^ 

Burean  of  Chemistry— "One  chemist,  who  shall  be  chief  of  bureau,  $5,000; 
one  chief  clerk,  $2,500 ;  three  executive  clerks,  at  $2,000  each ;  ten  clerks, 
class  four;  thirteen  clerks,  class  three;  two  clerks,  at  $1,440  each;  nineteen 
clerks,  class  two;  one  clerk,  $1,300;  sixty-six  clerks,  class  one;  one  derk, 
$1400;  thirteen  clerks,  at  $1,020  each;  fifteen  clerks,  at  $1,000  each;  one 
clerk.  $960;  twelve  clerks,  at  $900  each;  two  food  and  drug  inspectors,  at 
$2,500  each ;  two  food  and  drug  inspectors  at  $2,250  each ;  one  food  and  drug 
inspector,  $2,120;  thirteen  food  and  drug  inspectors,  at  $2,000  each;  thirteen 
food  and  drug  inspectors,  at  $1,800  each ;  one  food  and  drug  inspector,  $1,620; 
eleven  food  and  drug  inspectors,  at  $1,600  each;  ten  food  and  drug  inspec- 
tors, at  $1,400  each ;   one  assistant,  $1,600,"  etc. 

Bureau  of  Soils— **One  soil  physicist,  who  shall  be  chief  of  bureau,  $4,000; 
one  chief  clerk,  $2,000;  one  executive  assistant,  $2,000;  four  clerks,  class 
four;  two  clerks,  class  three;  five  clerks,  class  two;  one  clerk,  $1,260;  ten 
clerks,  class  one ;  seven  derks,  at  $1,000  each ;  one  soil  cartographer,  $1,800 ; 
one  chief  draftsman,  $1,600;  one  soil  bibliographer  or  draftsman,  $1,400;  one 
photographer,  $1,200;  five  draftsmen,  at  $1,200  each;  one  clerk-draftsman, 
$1,200;    two  draftsmen,  at  $1,000  each,"  etc. 

Bureau  of  Entomology — ^"One  entomologist,  who  shall  be  chief  of  bureau,  $4,- 
500;  one  chief  clerk  and  executive  assistant,  $2,250;  one  administrative  as- 
!  sistant,  $2,250 ;   one  editor,  $2,250,"  etc. 

Bureau  of  Biological  Survey— "One  biologist,  who  shall  be  chief  of  bureau, 
$3,500;  one  chief  clerk  and  executive  assistant,  $1,800;  one  administrajtive 
assistant,  $2,250 ;   one  executive  assistant,  $1,800,"  etc. 

Bureau  of  Crop  Estimatee— "One.statistidan,  who  BhsU  be  chi^f  of  bureau, 
$4,000;    one  chief  clerk,  $1,800,"  etc. 

Bureau  of  Public  Roads — "One  director,  who  shall  be  a.sdentist  and  have 
charge  of  all  scientific  and  technical  work,  $4,500;    one  editor,  $2,500,*'  etc. 

Bureau  of  Markets— "One  chief  of  bureau,  $4,500;  one  chief  clerk,  $2,000; 
one  administrative  assistant,  $2,500;  one  clerk  in  charge  of  supplies  and  ac- 
counts, $2,250;    one  administrative  assistant,  $1,980,"  etci 

Forest  Service— "One  forester,  who  shall  be  chief  of  bureau,  $5,000;  one 
chief  of  office  of  accounts  and  fiscal  agent,  $2,500;  one  inspector  of  records, 
$2,400;  seven  district  fiscal  agents,  at  $2,120  each;  one  forest  supervisor, 
$2,800;  one  forest  supervisor,  $2,700;  eight  forest  supervisors,  at  $2,400  each  ; 
twenty  forest  supervisors,  at  $2,200  each ;  forty-nine  forest  supervisors,  at 
$2,000  each;  sixty-six  forest  supervisors,  at  $1,800  each;  five  forest  super- 
visors, at  $1,600  each;  one  deputy  forest  supervisor,  $1,800;  four  deputy 
forest  supervisors,  at  $1,700  each;  twenty-eight  deputy  forest  supervisors,  at 
$1,600  each ;  thirty-one  deputy  forest  supervisors,  at  $1,500  each ;  eighteen 
deputy  forest  supervisors,  at  $1,400  each;  eleven  forest  rangers,  at  $1,500 
each;  twenty-three  forest  rangers,  at  $1,400  each;  seventy-eight  forest  rang- 
ers, at  $1,300  each ;  two.  hundred  and  eighty-eight  forest  rangers,  at  $1,200 
each;  six  hundred  and  thirty  forest  rangers,  at  $1,100  each;  one  hundred 
forest  guards,  at  $1,100  each,  for  i)eriods  not  exceeding  six  months  in  the 
aggregate ;  forty  forest  guards,  at  $1,100  each,  for  periods  not  exceeding  three 
months  in  the  aggregate,"  etc. 

Division  of  Accounts  and  Disbursements— "One  chief  of  division  and  dis- 
bursing clerk,  $4,000;  one  supervising  auditor,  $2,250;  one  cashier  and 
chief  clerk,  $2,250,"  etc. 

Division  of  Publications— ''One  chief  of  division,  $3,500;  one  assistant 
chief  of  division,  $2,500;  one  chief  clerk,  $2,000;  one  assistant,  $2,000;  one 
assistant,  $1,400;  one  assistant  in  charge  of  indexing,  $2,000;  one  indexer, 
$1,400;  one  assistant  in  charge  of  illustrations,  $2,100;  two  draftsmen  or 
photographers,  at  $1,600  each;  two  draftsmen  or  photographers,  at  $1,500 
each;  three  draftsmen  or  photographers,  at  $1,400  each;  one  draftsman  or 
photographer,  $1,300 ;  ten  draftsmen  or  photographers,  at  $1,200  each ;  one 
assistant  photographer,  $900;  one  lantern  slide  colorist,  $840;  one  labora- 
tory aid,  $720;  one  assistant  in  charge  of  document  section,  $2,000;  one  as- 
sistant in  document  section,  $1,800 ;  one  assistant  in  document  section,  $1,400,'* 
etc. 

Library,  Department  of  Agriculture— "One  librarian,  $2,000,"  etc. 

States  Relations  Service— "One  director,  $4,500;  one  chief  clerk,  $2,000; 
one  financial  clerk,  $2,000,"  etc. 

Enforcement  of  Insectidde  Act— "One  executive  officer,  $2,750;  one  execu- 
tive assistant,  $2,000,"  etc. 

Federal  Horticultural  Board— "One  secretary  of  board,  $2,280;  one  execu- 
tive derk,  $2,000."     « 
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§  795aa,  (Act  March  4,  1917,  c.  179.)     Same;  markets. 

Hereafter,  in  the  performance  of  the  duties  required  of  the  De- 
partment of  Agriculture  by  the  provisions  of  this  Act  relating  to 
the  Bureau  of  Markets,  the  Secretary  of  Agriculture  shall  have 
power  to  administer  oaths,  examine  witnesses,  and  call  for  the  pro- 
auction  of  books  and  papers.     (39  Stat.  1163.) 

This  was  a  provision  accompanying  appropriations  for  the  Bnreau  of  Mar- 
kets in  the  Department  of  Agriculture  in  the  agricultural  appropriation  act 
for  the  fiscal  year  1918,  cited  above. 

The  agricultural  appropriation  act  for  the  fiscal  year  1919,  Act  Oct.  1,  1918, 
c.  178,  40  Stat.  973,  contains  the  following  provision:  '*In  the  performance  of 
the  duties  required  of  the  Bureau  of  Markets  in  the  administration  or  en- 
forcement of  provisions  of  Acts  (United  States  cotton-futures  Act,  Thirty-ninth 
Statutes  at  large,  page  four  hundred  and  seventy-six;  United  States  grain 
standards  Act,  Thirty-ninth  Statutes  at  LargOi  page  four  hundred  and  eighty- 
two  ;    United  States  warehouse  Act,  Thirty-ninth  Statutes  at  Large,  page  four 

,  hundred  and  eighty-six;  standard  container  Act,  Thirty-ninth  Statutes  at 
Large,  page  six  hundred  and  seventy-three ;  and  the  Acts  making  annual  appro- 
priations for  the  Department  of  Agriculture)  relating  to  the  Department  of  Agri- 
culture, the  Secretary  of  Agriculture,  or  any  representative  authorized  by  him 
for  thei  purpose,  shall  have  power  to  administer  oaths,  examine  witnesses,  and 
call  for  the  production  of  books  and  papers,  during  the  fiscal  year  ending  June 

.  thirtieth,  nineteen  hundred  and  nineteen." 

§  803.  (Act  March  4,  1907,  c,  2907.)     Details  of  employes  from  or 
to  office  of  Secretary. 
Details  may  be  made  from  or  to  j:he  office  of  the  Secretary  when 
necessary  and  the  services  of  the  person  whom  it  is  proposed  to 
detail  are  not  required  in  that  office.     (34  Stat.  1280.) 

Republished  here  to  correct  an  error  in  the  section  as  originally  published, 
which  consisted  in  the  omission  of  the  words  "or  to"  after  the  word  *^from"  in 
the  first  line. 

§  814b.  (Act  Aug.  11,  1916,  c.  313.)     Purchase  of  vehicles  and  mo- 
tor boats. 

The  agricultural  appropriation  act  for  the  fiscal  year  1919,  Act  Oct.  1,  1918, 
c.  178,  40  Stat.  973,  contains  the  following  provision:  "That  not  to  exceed 
$63,000  of  the  lump-sum  appropriations  herein  made  for  the  Department  of 
Agriculture  shall  be  available  for  the  purchase,  maintenance,  repair,  and  oper- 
ation of  motor-propelled  and  horse-drawn  passenger-carrying  vehicles  necessary 
in  the  conduct  of  the  field  work  of  the  Department  of  Agriculture  outside  the 
District  of  Columbia:  Provided,  That  not  to  exceed  $13,000  of  this  amount 
shall  be  expended  for  the  purchase  of  such  vehicles,  and  that  such  vehicles  shall 
be  used  only  for  official  service  outside  the  District  of  Columbia,  but  this  shall 
not  prevent  the  continued  use  for  official  service  of  motortrucks  in  the  District 
of  Columbia:  Provided  further,  That  the  Secretary  of  Agriculture  shall,  on  the 
first  day  of  each  regular  session  of  Congress,  make  a  report  to  Congress  show- 
ing the  amount  expended  under  the  provisions  of  this  paragraph  during  .the 
preceding  fiscal  year." 

§  814bb.  (Act  March  4,  1917,  c.  179.)  Exchange  of  motor  vehi- 
cles. 
Hereafter  the  Secretary  of  Agriculture  may  exchange  motor- 
propelled  and  horse-drawn  passenger-carrying  vehicles  in  part  pay- 
ment for  new  motor-propelled  or  horse-drawn  .passenger-carrying 
vehicles  authorized  to  be  purchased  by  him,  to  be  used  for  the  same 
purposes  as  those  proposed  to  be  exchanged,  and  shall,  on  the  first 
day  of  each  regular  session  of  Congress,  make  a  report  to  Congress 
for  the  fiscal  year  last  closed  showing,  as  to  each  exchange  hereun- 
der, the  make  of  the  vehicle,  the  period  of  its  use,  the  allowance 
therefor,  and  the  vehicle,  make  thereof,  and  price,  including  ex- 
change value,  paid,  or  to  be  paid,  for  each  vehicle  procured  through 
such  exchange.    (39  Stat.  1167.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1918,  cited  ahove. 
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§  820a.  (Act  Oct.  1,  1918,  c.  178.)     Seeds  and  plants;    contracts 
for  printed  packets. 

The  Secretary  of  Agriculture,  after  due  advertisement  and  on 
competitive  bids,  is  authorized  to  award  the  contract  for  the  sup- 
plying of  printed  packets  and  envelopes  and  the  packeting,  assem- 
bling, and  mailing  of  the  seeds,  bulbs,  shrubs,  vines,  cuttings,  and 
plants,  or  any  part  thereof,  for  a  period  of  not  more  than  five  years 
nor  less  than  one  year,  if  by  such  action  he  can  best  protect  the  in- 
terests of  the  United  States.     (40  Stat.  983.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal  year 
1919,  cited  above.     It  has  been  repeated  In^  prior  appropriation  acts. 

§  823.  (Act  Feb.  1,  1905,  c.  288,  §  1.)     Laws  affecting  national  for- 
est lands. 

See  30  Op.  Atty.  Gen.  263.  en  by  Act  Feb.  1,  1905,  33  Stat.  628 

Operation  of  act.— Right  to  use  pub-  Utah  Power  &  Light  Co.  v.  V,  S.,  37 

lie  lands  in  forest  reservations  as  sites  S.  Ct.  387,  243  U.  S.  389,  61  L.  Ed. 

for  electric  power  works  was  not  giv-  "^^l- 

§  825a.  (Act  March  4,  1917,  c.  179.)     Monthly  crop  reports;  time 
for  printing  and  distribution. 
Hereafter  the  Monthly  Crop  Report  shall  be  printed  and  dis- 
tributed on  or  before  the  twelfth  day  of  each  month.     (39  Stat. 
1157.) 

This  was  a  provisidn  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

§  827a.  (Act  Oct.  6,  1917,  c.  79,  §  1.)  Mexican  pink  boll- worm. 
On  account  of  the  menace  to  cotton  culture  in  the  United  States 
arising  from  the  existence  of  the  pink  bollworm  in  Mexico,  the  Sec- 
retary of  Agriculture,  in  order  to  prevent  the  establishment  and 
spread  of  such  worm  in  Texas  and  other  parts  of  the  United  States, 
is  authorized  to  make  surveys  to  determine  its  actual  distribution 
in  Mexico ;  to  establish,  in  cooperation  'with  the  States  concerned, 
a  zone  or  zones  free  from  cotton  culture  on  or  near  the  border  of 
any  Sfate  or  States  adjacent  to  Mexico ;  and  to  cooperate  with  the 
Mexican  Government  or  local  Mexican  authorities  in  the  extermina- 
tion of  local  infestations  near  the  border  of  the  United  States.  *  * 
(40  Stat.  374.) 

This  was  a  provision  of  the  urgent  deficiency  appropriation  act  for  the  fis- 
cal year  1918  and  prior  years,  cited  above. 

The  agricultural  appropriation  act  for  the  fiscal  year  1919,  Act  Oct  1,  1918, 
c.  178,  40  Stat.  973,  contains  the  following  provisions: 

^'Eradication  of  pink  bollworm:  To  enable  the  Secretary  of  Agriculture  to 
meet  the  emergency  caused  by  the  existence  of  the  pink  bollworm  of  cotton  in 
Mexico,  and  to  prevent  the  establishment  of  such  insect  in  the  United  States 
by  the  employment  of  all  means  necessary,  including  rent  outside  of  tlie  Dis- 
trict of  Columbia  and  the  employment  of  persons  and  means  in  the  city  of 
Washington  and  elsewhere,  as  follow^ : 

"To  prevent  the  movemont  of  cotton  and  cotton  seed  from  Mexico  into  the 
United  States,  including  the  regulation  of  the  entry  into  the  I'nited  States 
of  railway  cars  and  other  vohiclos,  and  freight,  express,  baggage,  or  other 
materials  from  Mexico,"  and  the  inspection,  cleaning,  and  disinfection  thereof 
550,000;  any  moneys  received  in  payment  of  charges  fixed  by  the  Secretary 
of  Agriculture  on  account  of  such  cleaning  and  disinfection  at  plants  con- 
structed therefor  out  of  any  appropriation  made  on  account  of  the  pink  boll- 
worm of  cotton  to  be  covered  into  the  Treasury  as  miscellaneous  receipts. 

"To  conduct  surveys  and  inspections  in  Texas  or  in  any  other  State  to  de- 
tect any  infestation  and  to  conduct  such  control  measures,  including  the  es- 
tablishment of  cotton-free  areas,  in  cooperation  with  the  State  of  Texas  or 
other  States  concerned,  as  may  be  necessary  to  stamp  out  such  infestation,  to 
establish  in  cooperation  with  the  States  concerned  a  zone  or  zones  free  from 
cotton  culture  on  or  near  the  border  of  any  State  or  States  adjacent  to  Mexico, 
and  to  cooperate  with  the  Mexican  Government  or  local  Mexican  authorities, 
or  otherwise,  by  undertaking  in  Mexico  such  measures  for  the  extermination 
of  the  pink  bollworm  of  cotton  as  shall  be  determined  to  be  practicable  from 
surveys  showing  its  distribution,  $400,000:    Provided,  That  no  part  of  the 
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money  herein  appropriated  shall  be  naed  to  pay  the  cost  or  Talue  of  crops  or 
other  property  injured  or  destroyed." 

§  828a.  (Act  Oct.  1,  1918,  c.  178.)     Quality  and  condition  of  farm 
products  received  at  central  markets;    certificates  issued  by 
agents. 
For  enabling  the  Secretary  of  Agriculture  to  investigate  and  cer- 
tify to  shippers  and  other  interested  parties  the  quality  and  condi- 
tion of  fruits,  vegetables,  and  other  perishable  farm  products  when 
received  at  such  important  central  markets  as  the  Secretary  of 
Agriculture  may  from  time  to  time  designate,  under'  such  rules 
and  regulations  as  he  may  prescribe,  including  payment  of  such  fees 
as  will  be  reasonable  and  as  nearly  as  may  be  to  cover  the  cost  for 
the  service  rendered :   Provided,  That  certificates  issued  by  the  au- 
thorized agents  df  the  department  shall  be  received  in  all  courts  of 
the  United  States  as  prima  facie  evidence  of  the  truth  of  the  state- 
ments therein  contained.     *     *     (40  Stat.  1002.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal  year 
1919,  cited  above. 

§  832b.  (Act  Aug.  11,  1916,  c.  313.)     Sale  of  potash. 

The  -agricultural  appropriation  act  for  the  fiscal  year  1919,  Act  Oct.  1,  1918, 
c.  178,  40  Stat.  973,  contains  the  following  provision:  "For  the  investigation 
and  demonstration  within  the  United  States  to  determine  the  best  method  of 
obtaining  potash  on  a  commercial  scale,  $127,600:  Provided,  That  the  product 
obtained  from  such  experimentation  may  be  sold  at*  a  price  to  be  determined 
by  the  Secretary  of  Agriculture,  and  the  amount  obtained  from  the  sale  thereof 
shall  be  covered  into  the  Treasury  as  miscellaneous  receipts." 

§  832bb.  (Act  Oct.  1,  1918,  c.  178.)     Sale  of  products  from  agri- 
cultural experiment  stations  in  Alaska,  Hawaii,  Porto  Rico, 
Guam  and  the  Virgin  Islands. 
To  enable  the  Secretary  of  Agriculture  to  establish  and  maintain 
agricultural  experiment  stations  in  Alaska,  Hawaii,  Porto  Rico, 
the  island  of  Guam,  and  the  Virgin  Islands  of  the  United  States, 
including  the  erection  of  buildings,  the  preparation,  illustration,  and 
distribution  of  reports  and  bulletins,  and  all  other  necessary  ex- 
penses;    *     *     and  the  Secretary  of  Agriculture  is  authorized  to 
sell  such  products  as  are  obtained  on  the  land  belonging  to  the 
agricultural  experiment  stations  in  Alaska,  Hawaii,  Porto  Rico,  the 
island  of  Guam,  and  the  Virgin  Islands  of  the  United  States.    *    * 
(40  Stat.  999.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 

§  832c.  (Act  Oct.  1,  1918,  c.  178.)     Loan,  rental  or  sale  of  films. 

The  Secretary  of  Agriculture  is  authorized,  under  such  rules  and 
regulations  and  subject  to  such  conditions  as  he  may  prescribe,  to 
loan,  rent,  or  sell  copies  of  films:  Provided,  That  in  the  sale  or 
rental  of  films  educational  institutions  or  associations  for  asrri- 
cultural  education  not  organized  for  profit  shall  have  preference; 
all  moneys  received  from  such  rentals  or  sales  to  be  covered  into 
the  Treasury  of  the  United  States  as  miscellaneous  receipts.  (40 
Stat.  996.) 

This  was  a  provision  accompanying  appropriations  for  the  Division  of 
Publications  of  the  Department  of  Agriculture,  in  the  agricultural  appropri- 
ation act  for  the  fiscal  year  1919,  cited  above.  This  provision  has  been  repeated 
in  prior  agricultural  appropriation  acts. 

§  839a.  (Act  Oct.  1,  1918,  c.  178.)     Reports;   expenditures  for  ag- 
ricultural experiment  stations. 
The  Secretary  of  Agriculture  shall  prescribe  the  form  of  the 
annual  financial  statement  required  under  the  above  Acts,  ascertain 
whether  the  expenditures  are  in  accordance  with  their  provisions,' 
coordinate  the  work  of  the  Department  of  Agriculture  with  that 
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of  the  State  agricultural  colleges  and  experiment  stations  in  the 
lines  authorized  in  said  Acts,  and  make  report  thereon  to  Congress. 
(40  Stat.  999.) 

Gniis  was  a  provision  accompanying  an  appropriation  for  agricaltural  ex- 
periment stations,  in  the  agricultural  appropriation  act  for  the  fiscal  year  1919, 
cited  above.  This  provision  has  been  repeated  in  prior  agricultural  appropri- 
ation  acts.  The  acts  referred  to  in  this  section  are  acts  relating  to  agri- 
cultural extension  work  in  the  various  agricultural  colleges.  See  U.  S.  Comp. 
St  1916,  S§  8870,  8877a-8877h.  8878-8889,  8891-8896. 

§  839b.  (Act  Oct:  1,  1918,  c.  178.)     Vegetable  dehydration  plants. 

To  enable  the  Secretary  of  Agriculture  to  cooperate  with  indi- 
viduals, firms,  or  corporations,  owning  or  operating  plants  for  dry- 
ing or  dehydration'of  vegetables,  fruits,  and  other  perishable  edible 
products  to  determine  the  best  means  and  processes  of  dehydra- 
tion and  to  disseminate  information  as  to  the  value  and  suitability 
of  such  products  for  human  food:  *  *  Provided,  That  the  Sec- 
retary of  Agriculture  is  hereby  authorized,  if  the  President  shall 
determine  it  to  be  necessary,  to  use  all  or  aay  part  of  this  appro- 
priation for  the  establishment  and  operation  of  a  plant  or  plants 
for  the  dehydration  of  vegetables,  fruits,  and  other  perishable  edi- 
ble products  in  any  place  or  places  in  the  United  States  for  the 
purpose  of  supplying  food  for  the  Army  and  Navy,  and  the  money 
received  from  the  operation  of  any  such  plant  or  plants  shall  con- 
stitute a  revolving  fund  until  June  thirtieth,  nineteen  hundred  and 
nineteen.     (40  Stat.  1007.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscp] 
year  1919,  cited  above. 

§  839c.  (Act  Nov.  21,  1918,  c.  212,  §  1.)  Requisition  of  buildings 
for  use  of  Department. 
The  Secretary  of  Agriculture  is  authorized,  for  the  official  pur- 
poses of  the  Department  of  Agriculture,  and  within  the  limits  of 
the  appropriations  for  rent  made  by  this  or  any  other  Act  making 
appropriations  for  the  Department  of  Agriculture,  to  requisition 
the  use  of,  and  take  possession  of,  any  building  or'  any  space  in 
any  building,  and  the  appurtenances  thereof  which  are  now  or 
heretofore  have  been  used  for  such  purposes,  in  the  District  of 
Columbia,  other  than  a  dwelling  house  occupied  as  such  or  a  build- 
ing occupied  by  any  other  branch  of  the  United  States  Govern- 
ment; and  he  shall  ascertain  and  pay  just  compensation  for  such 
use.  If  the  amount  of  compensation  so  ascertained  be  not  satis- 
factory to  the  person  entitled  to  receive  the  same,  such  person  shall 
be  paid  seventy-five  per  centum  of  such  amount,  and  shall  be  en- 
titled to  sue  the  United  States  to  recover  such  further  sum  as,  add- 
ed to  said  seventy-five  per  centum,  will  make  up  such  amount  as 
will  be  just  compensation  for  such  use  in  the  manner  provided  by 
section  twenty  four,  paragraph  twenty,  and  section  one  hundred 
and  forty-five  of  the  Judicial  Code.     (40  Stat.  1048.) 

This  was  a  provision  of  an  act  entitled  *'An  Act  to  enable  the  Secretary  of 
Agriculture  to  carry  out,  during  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  nineteen,  the  purposes  of  the  Act  entitled  'An  Act  to  provide 
further  for  the  national  security  and  defense  by  stimulating  agriculture  and 
facilitating  the  distribution  of  agricultural  products/  and  for  other  purposes,** 
fdted*  above. 

The  provisions  of  the  Judicial  Code,  mentioned  above,  are  set  forth  post,  as 
SS  1136  and  091(20),  respectively. 
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CHAPTER  B— THE  WEATHER  BUREAU 

§  841.  (Act  Oct.  1,  1890,  c.  1266,  §  3.)     Chief;  duties. 

Records  of  bureau  as  evidence^— The  ble    to    prove    conditions    existing   in 

records  of  the  weather  bureau  at  St.  Madison   county.    Handfelder    y.   East 

Louis    that   the    greatest   rainfall   oc-  Side  Levee   &   Sanitary   District,   rJ4 

curring  in  over  40  years  occurred  dur-  111.  App.  262.  ^ 

ing  a  particular  storm  are  inadmissi* 

§  842.  (Act  Oct  1,  1890,  c.  1266,  §  4,  as  amended.  Res.  July  8, 
1898,  No.  57.)  Same;  appointment  and  i:ompensation ;  em- 
ployes provided  for  annually. 

The  agricultural  appropriation  act  for  the  fiscal  year  1919,  Act  Oct.  1,  191S. 
c.  178,  40  Stat.  973,  contains  the  following  appropriation  for  salaries  of  officers, 
etc.,  of  the  Weather  Bureau:  "One  chief  of  bureau,  $5,000;  one  assistant 
chief  of  bureau,  $3,260;  one  chief  clerk,  $2,500;  one  chief  of  division  of  sta- 
tions and  accounts,  $2,750 ;  one  chief  of  printing  division,  $2,500 ;  three  chiefs 
of  division,  at  $2,000  'each,"  etc. 

§  845a.  (Act  Oct.  1,  1918,  c.  178.)     Printing  office. 

General  expenses,  Weather  Bureau:     *    * 

For  the  maintenance  of  a  printing  office  in  the  city  of  Washing- 
ton for  the  printing  of  weather  maps,  bulletins,  circulars,  forms, 
and  other  publications,  including  the  pay  of  additional  employees, 
when  necessary:  *  *  Provided,  That  no  printing  shall  be  done 
by  the  Weather  Bureau  that,  in  the  judgment  of  the  Secretary  of 
Agriculture,  can  be  done  at  the  Government  Printing  Office  with- 
out impairing  the  service  of  said  bureau.     (40  Stat.  975.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal  year 
1919,  cite^  above.  It  has  been  repeated  in  prior  agricultural  appropriation 
acts. 


CHAPTER    C— THE   BUREAU   OF   ANIMAL    IN- 
DUSTRY 

§  850.  (Act  May  29,  1884,  c.  60,  §  1.)     Establishment  of  Bureau; 
.  Chief;  clerk,  and  employes. 

Tlie  agricultural  appropriation  act  for  the  fiscal  year  1919,  Act  Oct.  1,  1918, 

c.  178,  40  Stat  973,  contains  the  following  appropriation  for  the  officers,  etc., 

of  the  Bureau  of  Animal  Industry:     '*One  chief  of  bureau,  $5,000;    one  chief 

clerk,  $2,500 ;  one  editor  and  compiler,  $2,260 ;  one  executive  assistant,  $2,500 ; 

-     two  executive  clerks,  at  $2,000  each,"  etc. 
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TITLE  Xn  A— THE  DEPARTMENT  OF  COM- 

'    MERGE 

Chap.  Sec. 

A.  Th*  Department  and  tha  Sacratary  of  Commarca 854 

B.  The  Bureau  of  Foreign  and  Domastic  Commarce 873 

D.  Tha   Bureau   of  Navigation 891 

E.  Tha  Bureau  of  Light- Houaes. 896 

F.  Tha  Bureau  of  Fiahariet 807a 

G.  The  Cenaut   Office 815 

H.  The  Bureau  of  Standarda 825 

/ 


CHAPTER  A— THE  DEPARTMENT  AND  THE 
SECRETARY  OF  COMMERCE 

Sec  Sec. 

854.  Afisistant    Secretary ;  derka   and      858.  Control  of  fur-seal,  etc. 

assistants.  872a.  Lease  of  Commerce  Building. 

854a.  Commercial  attaches. 

§  854.  (Act  Feb.  14,  1903,  c.  552,  §  2.)     Assistant  Secretary;  clerks 
and  assistants. 

For  enumeration  of  officers  and  employes  of  the  Department  of  Commerce^ 
with  their  rates  of  compensation,  see  Act  March  1,  1919,  c  86,  |  1,  40  Stat. 
1213. 

§  854a.  (Act  March  1,  1919,  c.  86,  §  1.)     Commercial  attach6s. 

Commercial  attaches :  For  commercial  attaches,  to  be  appointed 
by  the  Secretary  of  Commerce,  after  examination  to  be  held  under 
his  direction  to  determine  their  competency,  and  to  be  accredited 
through  the  State  Department,  whose  duties  shall  be  to  investigate 
and  report  upon  such  conditions  in  the  manufacturing  industries 
and  trade  of  foreign  countries  as  may  be  of  interest  to  the  United 
States;  *and  for  one  clerk  to  each  of  said  commercial  attaches  to  be 
paid  a  salary  not  to  exceed  $1,500  each  and  for  necessary  traveling 
and  subsistence  expenses^  of  officers,  rent  outside  of  the  District  of 
Columbia,  purchase  of  reports,  books  of  reference  and  periodicals, 
travel  to  and  from  the  United  States,  exchange  on  official  checks, 
and  all  other  necessary  expenses  not  included  in  the  foregoing ;  such 
commercial  attaches  shall  serve  directly  under  the  Secretary  of 
Commerce  and  shall  report  directly  to  him.  *  *  (40  Stat.  l256.) 
This  section  is  a  part  of  the  legislative,  executive,  and  Judicial  appropria- 
tion act  for  the  fiscal  year  19?0,  cited  above.  It  has  been  repeated  in  prior 
appropriation  acts. 

§  858.  (Act  Feb.  14,  1903,  c.  552,  §  7.)     Control  of  fur-scal,  etc. 

Lease  of  islands  for  purpose  of  prop-  foxes,  held  valid,  though  Act  Feb.  14» 

agation     of    fur^bearing     animals^In  1903,  §  7,  32  Stat.  828,  did  not<  confer 

view  of  power  of  executive  presidential  such   power  on   Department   of   Com- 

order,  transferring  to  the  Department  merce  and  Labor.    Whelpley  v.  Gros- 

of  Commerce  and  Labor  authority  to  void  (C.  C.  A.  Alaska)  249  F.  812. 
lease  certain  islands  for  propagation  of 

§  872a.  (Act  March  1,  1919,  c.  86,  §  1.)     Lease  of  Commerce  Build- 
ing. 

The  Secretary  of  Commerce  is  authorized,  in  his  discretion,  to 
enter  into  a  contract  for  the  lease  for  a  period  not  to  exceed  five 
years  with  an  option  for  a  period  of  five  additional  years,  of  the 
Commerce  Building,  now  occupied  by  the  Department  of  Com- 
merce, at  an  annual  rental  not  to  exceed  $65,500.     (40  Stat.  1262.) 

This  section  is  a  part  of  the  legislative,  executive,  and  Judicial  appropriation 
act  for  the  fiscal  year  1920,  cited  above. 
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CHAPTER  B— THE  BUREAU  OF  FOREIGl^  AND 

DOMESTIC  COMMERCE 

§  873.  (Act  Aug.  23,  1912,  c.  350,  §  1.)  Consolidation  and  transfer 
of  duties  of  Bureau  of  Manufactures  and  Bureau  of  Statistics. 

For  enumeration  of  officers  and  employes  of  the  Bureau  of  Foreign  and  Do- 
mestic Commerce,  with  their  rates  of  compensation,  see  Act  March  1,  1919,  c 
86,  §  1,  40  Stat  1213. 

§  879.  (R.  S.  §  336,  as  qjiiended,  Act  Jan.  25,  1919,  c.  10.)  Former 
Bureau  of  Statistics  in  Treasury  Department ;  annual  report. 

The  Chief  of  the  Bureau  of  Statistics  shall,  under  the  direction 
of  the  Secretary  of  the  Treasury,  annually  prepare  a  repbrt  on  the 
statistics  of  commerce  and  navigation  of  the  United  States  with  for- 
eign countries,  to  the  close  of  the  calendar  year.  Such  accounts 
shall  comprehend  all  goods,  wares,  and  merchandise  exported  from 
the  United  States  to  other  countries;  all  goods,  wares,  and  mer- 
chandise imported  into  the  United  States  from  other  countries,  and 
all  navigation  employed  in  the  foreign  trade  of  the  United  States ; 
which  facts  shall  be  stated  according  to  the  principles  and  in  the 
manner  hereby  directed. 

First.  The  kinds,  quantities,  and  values  of  all  articles  exported, 
and  the  kinds,  quantities,  and  values  of  all  articles  imported,  shall 
be  distinctly  stated  in  such  accounts,  except  in  cases  in  which  it  may 
appear  to  the  Secretary  of  the  Treasury  that  separate  statements 
of  the  species,  quantities,  or  values  of  any  particular  articles  would 
swell  the  annual  statements  without  utility ;  and,  in  such  cases,  the 
kinds  and  total  values  of  such  articles  shall  be  stated  together,  or 
in  such  classes  as  the  Secretary  of  the  Treasury  may  think  fit. 

Second.  The  ex-ports  shall  be  so  stated  as  to  show  the  exports  to 
each  foreign  country,  and  their  values ;  and  the  imports  shall  be  so 
stated  as  to  show  the  imports  from  each  foreign  country,  and  their 
values. 

Third.  The  exports  shall  be  so  stated  as  to  show,  separately,  the 
exports  of  articles  of  the  production  or  manufacture  of  the  United 
States,  and  their  values ;  and  the  exports  of  articles  of  the  produc- 
tion or  manufacture  of  foreign  countries,  and  their  values. 

Fourth.  The  navigation  employed  in  the  foreign  trade  of  the 
United  States  shall  be  stated  in  such  manner  as  to  show  the  amount 
of  the  tonnage  of  all  vessels  departing  from  the  United  States  for 
foreign  countries ;  and,  separately,  the  amount  of  such  tonnage  of 
vessels  of  the  United  States,  and  the  amount  of  such  tonnage  of 
foreign  vessels ;  and  also  the  foreign  nations  to  which  such  foreign 
tonnage  belongs,  and  the  amount  of  such  tonnage  belonging  to  each 
foreign  nation ;  and  in  such  manner  as  also  to  show  the  amount  of 
the  tonnage  of  all  vessels  departing  for  every  particular  foreign 
country  with  which  the  United  States  have  any  considerable  com- 
merce; and,  separately,  the  amount  of  such  tonnage  of  vessels  of 
the  United  States,  and  the  amount  of  such  tonnage  of  foreign  ves- 
sels ;  and  in  such  manner  as  to  show  the  amount  of  the  tonnage  of 
all  vessels  arriving  in  the  United  States  from  foreign  countries ;  and, 
separately,  the  amount  of  such  tonnage  of  vessels  of  the  United 
States,  and  the  amount  of  such  tonnage  of  foreign  vessels ;  and  also 
the  foreign  nations  to  which  such  foreign  tonnage  belongs,  and 
the  amount  of  such  tonnage  belonging  to  each  foreign  nation ;  and 
in  such  manner  as  also  to  show  the  amount  of  the  tonnage  of  all 
vessels  arriving  from  every  particular  foreign  country  with  which 
the  United  States  have  any  considerable  commerce ;  and,  separate- 
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ly,  the  amount  of  such  tonnage  of  vessels  of  the  United  States,  and 
the  amount  of  such  tonnage  of  foreign  vessels. 

Fifth.  Such  accounts  shall  comprehend  and  include,  in  tabular 
form,  the  quantity  by  weight  or  measure,  as  well  as  the  amount  of 
value,  of  the  several  articles  of  foreign  commerce,  whether  dutiable 
or  otherwise;  and  also  a  similar  and  separate  statement  of  the  com- 
merce of  the  United  States  with  the  British  Provinces,  under  the 
late  so-called  reciprocity  treaty  with  Great  Britain.     (40  Stat.  1055.) 

Thia  section  was  amended  by  Act  Jan.  25,  1919,  c.  10,  cited  above,  by  strik- 
ing out  the  word  *'fiscal"  before  the  word  "year"  at  the  end  of  the  first  sentence, 
and  by  inserting  in  lieu  thereof  the  word  "calendar,"  so  as  to  make  the  section 
read  as  set  forth  above. 

§  888a.  (Act  March  1,  1919,  c.  86,  §  1.)  Disposition  of  money  re- 
ceived from  sale  of  reproductions  of  statistical  compilations. 
All  moneys  hereafter  received  by  the  Bureau  of  Foreign  and  Do- 
mestic Commerce  in  payment  of  photographic  and  other  mechani- 
cal reproduction  of  special  statistical  compilations  from  its  records 
shall  be  covered  into  the  Treasury  as  a  miscellaneous  receipt.  (40 
Stat.  1256.) 

This  section  is  a  provision  of  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1920,  cited  above. 


CHAPTER  D— THE  BUREAU  OF  NAVIGATION 

The  clerical  force  and  office  expenses  of  the  Division  of  Naval  Militia  af- 
fairs are  transferred  to  the  Bureau  of  Navigation,  by  a  provision  of  Act 
July  1,  1918.  c.  114,  post,  §  3078a  (30%). 

§  891.  (Act  July  5,  1884,  c.  221,  §  2.)     Commissioner;  general  du- 
ties. 

For  enumeration  of  officers  and  employes  in  the  Bureau  of  Navigation,  with 
their  rates  of  compensation,  see  Act  March  1,  1919,  c.  86,  {  1,  40  Stat.  1213. 


CHAPTER  E— THE  BUREAU  OF  LIGHTHOUSES 

§  896.  (Act  June  17,  1910,  c.  301,  §  4.)     Establishment  of  Bureau, 
etc. 

i*or  enumeration  of  officers  and  employes  in  the  Bureau  of  Lighthouses, 
with  their  rates  of  compensation,  see  Act  March  1,  1919,  c.  86,  (  1,  40  Stat. 
1213. 


CHAPTER  F— THE  BUREAU  OF  FISHERIES 

§  907a.  (Act  July  1,  1918,  c.  113,  §  1.)     Vessels  of  Commission; 
commutation  of  rations  of  officers  and  crews. 
Commutation  of  rations  not  to  exceed  60  cents  may  be  paid  to 
officers  and  crews  of  vessels  of  the  Bureau  of  Fisheriesi  under  reg- 
ulations prescribed  by  the  Secretary  of  Commerce.     (40  Stat.  694.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1919,  cited  above.  It  supersedes  a  similar  provision  of  Act  Sept  8,  191(5, 
c.  464,  §  1,  39  Stat  820. 

§  908a.  (Act  July  1,  1918,  c.  113,  §  1.)  Expenditure  of  appropria- 
tions for  propagation  of  food  fishes. 
Appropriations  herein  or  hereafter  made  for  propagation  of  food 
fishes  shall  not  be  expended  for  hatching  or  planting  fish  or  eggs 
in  any  State  in  which,  in  the  judgment  of  the  Secretary  of  Com- 
merce, there  are  not  adequate  laws  for  the  protection  of  the  fishes, 
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nor  in  any  State  in  which  the  United  States  Commissioner  of  Fish- 
eries and  his  duly  authorized  agents  are  not  accorded  full  and  free 
right  to  conduct  fish-cultural  operations,  and  all  fishing  and  other 
operations"  necessary  therefor,  in  such  manner  and  at  such  times  as 
is  considered  necessary  and  proper  by  the  said  commissioner  or  his 
agents.     (40  Stat.  693.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1919,  cited  above.  . 


CHAPTER  G— THE  CENSUS  OFFICE 

Sec  Sec. 

915.  Officers  and  employes;  additional.      918.  Additional    clerks    and    employes 

916.  Assistant    Director;     appointment  during  census  period. 

clerk  ;   disbursing  clerk.  919.  Same ;   examinations ;  selections. 

917.  Compensation    of    officials    during      920a.  Suspension  of  other  work  during 

census  period.  decennial  census  period. 

§  915.  (Act  March  3,  1919,  c.  97,  §  3.)'  Officers  and  employes;  ad- 
ditional. 
During  the  decennial  census  period,  and  no  longer,  there  may  be 
employed  in  the  Census  Office,  in  addition  to*  the  force  provided 
for  by  the  legislative,  executive,  and  judicial  appropriation  Act 
for  the  fiscal  year  immediately  preceding  the  decennial  census  pe- 
riod, an  assistant  director,  who  shall  be  an  experienced  practical 
statistician;  a  chief  statistician,  who  shall  be  a  person  of  known 
and  tried  experience  in  statistical  work;  a  disbursing  clerk;  an 
appointment  clerk;  a  private  secretary  to  the  director;  four  ste- 
nographers ;  eight  expert  chiefs  of  division ;  and  ten  statistical  ex- 
perts. The  assistant  director  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate.  The  chief  sta- 
tistician, the  disbursing  clerk,  the  appointment  clerk,  the  chiefs  of 
divisions,  and  the  private  secretary  to  the  director  shall  be  appoint- 
ed without  examination  by  the  Secretary  of  Commerce  upon  the 
recommendation  of  the  Director  of  the  Census.  The  statistical  ex- 
perts and  the  stenographers  shall  be  appointed  in  conformity  with 
the  civil  service  Act  and  rules :  Provided,  That  whenever  practica- 
ble women  and  honorably  discharged  soldiers  and  sailors  shall  be 
employed  in  the  positions  herein  provided  for.     (40  Stat.  1292.) 

This  section  is  §  3  of  an  act  entitled  "An  act  to  provide  for  the  fourteenth 
and  subsequent  decennial  ceni^pses,"  cited  above.  Section  34  of  said  act  re- 
peals Act  July  2,  1900,  c.  2,  §  3,  36  Stat  2,  which  was  similar  in  its  pro- 
visions to  this  section. 

§  916.  (Act  March  3,  1919,  c.  97,  §  4.)  Assistant  Director;  ap- 
pointment clerk ;  disbursing  clerk. 

The  assistant  director  shall  perform  such  duties  as  may  be  pre- 
scribed bv  the  Director  of  the  Census.  In  the  absence  of  the  di- 
rector,  the  assistant  director  shall  serve  as  director,  and  in  the  ab- 
sence of  the  director  and  assistant  director,  the  chief  clerk  shall 
serve  as  director. 

The  appointment  clerk  shall  perform  the  duties  assigned  him  by 
the  Director  of  the  Census.  The  disbursing  clerk  of  the  Census  Of- 
fice shall,  at  the  beginning  of  the  decennial  census  period,  give  bond 
to  th^  Secretary  of  the  Treasury  in  the  sum  of  $100,000,  surety  to 
be  approved  by  the  Solicitor  of  the  Treasury,  which  bond  shall  be 
conditioned  that  the  said  officer  shall  render,  quarter  yearly,  a  true 
and  faithful  account  to  the  proper  accounting  officers  of  the  Treas- 
ury of  all  moneys  and  properties  which  shall  be  received  by  him 
by  virtue  of  his  office  during  the  said  decennial  census  period. 
Such  bond  shall  be  filed  in  the  office  of  the  Secretary  of  the  Treas- 
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ury,  to  be  by  him  put  in  suit  upon  any  breach  of  the  conditions 
thereof.     (40  Stat.  1292.) 

This  section  is  §  4  of  an  act  entitled  **An  act  to  provide  for  the  fourteenth 
and  subsequent  decennial  censuses/*  cited  above.  Section  34  of  said  act  re- 
peals Act  July  2,  1909,  c.  2,  §  4,  36  Stat  2,  which  was  similar  in  its  pro- 
visions to  this  section. 

§  917.  (Act  March  3,  1919,  c.  97,  §  5.)  Compensation  of  ofiBcials 
during  census  period. 
During  the  decennial  census  period  the  annual  compensation  of 
the  officials  of  the  Census  Office  shall  be  as  follows:  The  Director 
of  the  Census,  $7,500 ;  the  assistant  director,  $5,000;  the  chief  clerk 
and  three  chief  statisticians  for  the  divisions  of  population,  manu- 
factures, and  agriculture,  respectively,  $4,000  each;  three  other 
chief  statisticians  for  the  divisions  of  vital  statistics  and  statistics 
of  cities,  and  the  chief  statistician  provided  for  in  section  three  of 
this  Act,  $3,600  each;  the  geographer,  $3,000;  the  disbursing  clerk, 
$3,000;  the  appointment  clerk,  $2,750 ;  the  chiefs  of  division,  $2,500 
each;  the  private  secretary  to  the  director,  $2,250;  the  statistical 
experts,  $2,000  each ;  and  the  stenographers  provided  for  in  section 
three  of  this  Act,  $1,800  each.     (40  Stat.  1292.) 

This  section  is  §  5  of  an  act  entitled  "An  act  to  provide  for  the  fourteenth 
and  subsequent  decennial  censuses,"  cited  above.  Section  34  of  said  act  re- 
peals Act  July  2,  1909,  c  2,  §  5,  36  Stat  2,  which  was  similar  in  its  provi- 
sions to  this  section. 

§  918.  (Act  March  3,  1919,  c.  97,  §  6.)  Additional  clerks  and  em- 
ployes during  census  period. 
In  addition  to  the  force  hereinbefore  provided  for  and  to  that  au- 
thorized by  the  legislative,  executive,  and  judicial  appropriation  Act 
for  the  fiscal  year  immediately  preceding  the  decennial  census  pe- 
riod, there  may  be  employed  in  the  Census  Office  during  the  de- 
cennial census  period,  and  no  longer,  as  many  clerks  with  salaries 
at  the  rates  of  $1,800,  $1,680,  $1,560,  $1,440,  $1,380,  $1,320,  $1,260, 
$1,200,  $1,140,  $1,080,  $1,020,  $960,  and  $900;  one  engineer  at  $1,- 
200;  and  two  photostat  operators,  at  $1,200  each;  as  many  skilled 
laborers,  with  salaries  at  the  rate  of  not  less  than  $720  nor  more 
than  $1,000  per  annum;  and  as  many  messengers,  assistant  mes- 
sengers, messenger  boys,  watchmen,  unskilled  laborers,  and  char- 
women as  may  be  found  necessary  for  the  proper  and  prompt  per- 
formance of  the  duties  herein  required ;  these  additional  clerks  and 
employees  to  be  appointed  by  the  Director  of  the  Census:  Pro- 
vided, That  the  total  number  of  such  additional  clerks  with  sal- 
aries at  the  rate  of  $1,440  or  more  per  annum  shall  at  no  time  ex- 
ceed one  hundred  and  fifty :  Provided  further,  That  employees  en- 
gaged in  the  compilation  or  tabulation  of  statistics  by  the  use  of 
mechanical  devices  may  be  compensated  on  a  piece-price  basis  to 
be  fixed  by  the  director.     (40  Stat.  1292.) 

This  section  is  a  part  of  §  6  of  an  act  entitled  '*An  act  to  provide  for  the 
fourteenth  and  subsequent  decennial  censuses,"  cited  above.  The  remainder  of 
said  section  6  is  set  forth  post,  §  3214a.  Section  34  of  said  act  repeals  Act 
July  2,  1909,  c.  2,  §  6,  36  Stat.  2,  which  was  similar  in  its  provisions  to  this 
section. 

§  919.  (Act  March  3,  1919,  c.  97,  §  7.)  Same;  examinations;  se- 
lections. 
The  additional  clerks  and  other  employees  provided  for  by  sec- 
tion six  shall  be  subject  to  such  special  test  examinations  as  the  Di- 
rector of  the  Census  may  prescribe,  subject  to  the  approval  of  the 
United  States  Civil  Service  Commission,  these  examinations  to  be 
conducted  by  the  United  States  Civil  Service  Commission,  to  be 
open  to  all  applicants  without  regard  to  political  party  affiliations, 
and  to  be  held  at  such  places  in  each  State  as  may  be  designated 
by  the  Civil  Service  Commission.    Certifications  shall  be  made  by 
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the  Civil  Service  Commission  upon  request  of  the  Director  of  the 
Census  from  the  eligible  registers  so  established,  in  conformity 
with  the  law  of  apportionment  as  now  provided  for  the  classified 
service,  and  selections  therefrom  shall  be  made  by  the  Director 
of  tne  Census,  in  the  order  of  rating:  Provided,  That  the  require- 
ment as  to  conformity  with  the  law  of  apportionment  shall  not  ap- 
ply to  messenger  boys,  unskilled  laborers,  and  charwomen:  *  * 
And  provided  further,  That  when  the  exigencies  of  the  service  re- 
quire, the  director  may  appoint  for  temporary  employment  not  ex- 
ceeding six  months'  duration  from  the  aforesaid  list  of  eligibles 
those  who,  by  reason  of  residence  or  other  conditions,  are  immedi- 
ately available ;  and  may  also  appoint  for  not  exceeding  six  months' 
duration  persons  having  had  previous  experience  in  operating  me- 
chanical appliances  in  census  work  whose  efficiency  records  in  oper- 
ating such  appliances  are  satisfactory  to  him,  and  may  accept  such 
records  in  lieu  of  the  civil-service  examination :  And  provided  fur- 
ther. That  employees  in  other  branches  of  the  departmental  clas- 
sified service  who  have  had  previous  experience  in  census  work 
may  be  transferred  without  examination  to  the  Census  Office  to 
serve  during  the  whole  or  a  part  of  the  decennial  census  period, 
and  at  the  end  of  such  service  the  employees  so  transferred  shall 
be  eligible  to  appointment  to  positions  in  any  department  held  by 
them  at  date  of  transfer  to  the  Census  Office  without  examination, 
but  no  employee  so  transferred  shall  within  one  year  after  such 
transfer  receive  higher  salary  than  he  is  receiving  at  the  time  of 
the  transfer:  And  provided  further,  That  during  the  decennial  cen- 
sus period  and  no  longer  the  Director  of  the  Census  may  fill  vacan- 
cies in  the  permanent  force  of  the  Census  Office  by  the  promotion 
or  transfer  of  clerks  or  other  employees  employed  on  the  temporary 
force  authorized  by  section  six  of  this  Act :  And  provided  further. 
That  at  the  expiration  of  the  decennial  census  period  the  term  of 
service  of  all  employees  so  transferred  and  of  all  other  temporary 
officers  and  employees  appointed  undfer  the  provisions  of  this  Act 
shall  terminate,  and  such  officers  and  employees  shall  not  be  eligible 
to  appointment  or  transfer  into  the  classified  service  of  the  Gov- 
ernment by  virtue  of  their  examination  or  appointment  under  this 
Act:  And  provided  further,  That  in  the  selection  of  the  additional 
clerks  and  employees  provided  for  by  section  six  the  Director  of 
the  Census  is  authorized  to  use,  so  far  is  practicable,  the  reemploy- 
ment registers  established  by  Executive  order  of  November  twenty- 
ninth,  nineteen  hundred  and  eighteen,  so  far  as  the  same  applies  to 
permanent  appointments  by  competition.     (40  Stat.  1293.) 

This  section  is  a  part  of  §  7  of  an  act  entitled  "An  act  to  provide  for  the 
fourteenth  and  subsequent  decennial  censuses,"  cited  above.  The  remainder 
of  said  section  7  is  set  forth  post,  §  3284.  Section  34  of  said  act  repeals  Act 
July  2,  1900,  c.  2,  §  7,  86  Stat.  3,  which  was  similar  in  its  provisions  to  this 
section. 

§  920a.  (Act  March  1,  1919,  c.  86,  §  1.)     Suspension  of  other  work 

^    during  decennial  census  period. 

The  Secretary  of  Commerce  is  authorized,  in  his  discretion,  to 
suspend  during  the  decennial  census  period  such  work  of  the  Cen- 
sus Office,  other  than  the  Fourteenth  Census,  as  he  may  deem  ad- 
visable.    (40  Stat.  1256.) 

This  section  is  a  provision  of  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1920,  cited  above. 


CHAPTER  H— THE  BUREAU  OF  STANDARDS 

§  925.  (Act  March  3,  1901,  c.  872,  §  4.)     Officers  and  employes. 

For  enumeration  of  officers  and  employes  of  the  Bureau  of  Standards,  with 
their  rate  of  compensation,  see  Act  March  1,  1919,  c  86,  |  1,  40  Stat.  1218. 
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Chap.  Sec. 

A.  Th«  Department  and  the  Secretary  of  Labor 932 

B.  The  Buroau  df  Labor  Statietice 944 

C.  The  Bureau  of  Immigration 955a 

D.  The    Bureau    of    Naturalization 961 

E.  The    Children's    Bureau 965 


CHAPTER  A— THE  DEPARTMENT  AND 
THE  SECRETARY  OF  LABOR 

.Sec.  Spo. 

932.  Establishment,  etc.  936.  Custody  of  buildings,  etc. 

933.  Assistant    Secretary ;     other    em-      940.  Powers  of  Secretary  as^  mediator, 

ploy^s.  etc. 

934.  Transfer  of  offices  to  Department. 

§  932.  (Act  March  4,  1913,  c.  141,  §  1.)     Establishment,  etc. 

For  enumeration  of  officers  and  employes  of  the  Department  of  Labor,  with 
their  rates  of  compensation,  see  Act  March  1,  1919,  c.  86,  i  1,  40  Stat.  1213. 

§  933.  (Act  March  4,  1913,  c.  141,  §  2.)     Assistant  Secretary;  oth^ 
er  employes. 

Absence  of  appropriation.— Failure  of  tion,  does  not  preclude  his  appointment, 

Congress  to  make  specific  provision  for  in  view  of  Comp.  St.  1916,  §  25S,  stat- 

salary   of  disbursing  clerk  in  Depart-  ing    salaries    of    disbursing    clerks.    30 

ment  of  Labor,  authorized  by  this  sec-  Op.  Atty.  Gen.  129.* 

§  934.  (Act  March  4,  1913.  c.  141,  §  3.)     Transfer  of  offices  to  De- 
partment. 

Claims  under  Workmen's  Compensa-  (85  Stat.   556),   as   amended,   rests   in 

tion  Actd— Under  this  section  and  sec-  the   Secretary   of  Labor,   and  not   the 

tion  944,  final  authority  to  determine  Commissioner  of  Labor  Statistics.    30 

claims    arising    under    the    Workmen's  Op.   Atty.   Gen.   145. 
Compensation    Act    of   May    30,    1908 

§  936.  (Act  March  4,  1913,  c.  141,  §  6.)     Custody  of  buildings,  etc. 

Cited  without  definite  appilcation,  30 

Op.  Atty.  Gen.  145. 

§  940.  (Act  March  4,  1913,  c.  141,  §  8.)     Powers  of  Secretary  as 
mediator,  etc. 

The  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year 
1920,  Act  March  1,  1919,  c.  86,  §  1.  40  Stat.,  contains  the  following  provi- 
sion :  **To  enable  the  Secretary  of  Labor  to  exercise  the  authority  vested  in 
him  by  section  8  of  the  Act  creating  the  Department  of  Labor,  and  to  appoint 
commissioners  of  conciliation,  for  per  diem  in  liou  of  subsistence  at  not  ex- 
ceeding $4,  traveling  expenses,  and  not  to  exceed  $12,000  for  personal  services 
in  the  District  of  Columbia,  $175,000." 
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CHAPTER  B— THE  BUREAU  OF  LABOR 

STATISTICS 

§  944.  (Act  March  4,  1913,  c.  141,  §  3.)     Designations  of  Bureau 
and  of  Commissioner  of  Labor  Statistics;  powers,  etc. 

Claims  untfer  Workmen's  Compensa-  (35   Stat.   556),  as  amended,   rests  in 

tion  Aotd— Under  this  section  and  sec-  the  Secretary   of  Labor,  and  not  the 

tion  934,  final  authority  to  determine  Commissioner  of  Labor  Statistics.    30 

claims   arising   under    the    Workmen's  Op.  Atty.  Gen.  145. 

Compensation    Act   of   May    30,   1908  .                        ^ 

§  947.  (Act  June  13,  1888,  c.  389,  §  2.)     Commissioner. 

For  enumeration  of  officers  and  employes  in  the  Bureau  of  Labor  Statistics, 
with  their  rates  of  compensation,  sec  Act  March  1,  1919,  c.  86,  §  1,  40  Stat. 
1213. 


CHAPTER  C— THE  BUREAU  OF  IMMIGRATION 

§  955a.  (Act  March  1,  1919,  c.  86,  §  1.)     Assistant  Commissioner 
General. 
Bureau   of   Immigration:    *    *    Assistant  Commissioner   Gen- 
eral, who  shall  also  act  as  chief  clerk  and  actuary,  $3,500 ;  private 
secretary,  $1,800.    *    *     (40  Stat.  1263.) 

This  section  is  a  provision  of  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in 
prior  appropriation  acts. 

« 

§  959.  (Act  Feb.  5,  1917,  c.  29,  §  23.)  Admmistration  of  immigra- 
tion laws;  contracts;  detail  of  officers. 
The  Commissioner  General  of  Immigration  shall  perform  all  his 
duties  under  the  direction  of  the  Secretary  of  Labor.  Under  such 
direction  he  shall  have  charge  of  the  administration  of  all  laws  re- 
lating to  the  immigration  of  aliens  into  the  United  States,  and  shall 
have  the  control,  direction,  and  supervision  of  all  officers,  clerks, 
and  employees  appointed  thereunder;  he  shall  establish  such  rules 
and  regulations,  prescribe  such  forms  of  bond,  reports,  entries,  and 
other  papers,  and  shall  issue  from  time  to  time  such  instructions  not 
inconsistent  with  law,  as  he  shall  deem  best  calculated  for  carrying 
out  the  provisions  of  this  Act  and  for  protecting  the  Upited  States 
and  aliens  migrating  thereto  from  fraud  and  loss,  and  shall  have  au- 
thority to  enter  into  contract  for  the  support  and  relief  of  such 
aliens  as  may  fall  into  distress  or  need  public  aid,  and  to  remove  to 
their  native  country,  at  any  time  within  three  years  after  entry,  at 
the  expense  of  the  appropriations  for  the  enforcement  of  this  'Act, 
such  as  fall  into  distress  or  need  public  aid  from  causes  arising  sub- 
sequent to  their  entry  and  are  desirous  of  being  so  removed;  he 
shall  prescribe  rules  for  the  entry  and  inspection  of  aliens  coming 
to  4:he  United  States  from  or  through  Canada  and  Mexico,  so  as 
not  unnecessarily  to  delay,  impede,  or  annoy  persons  in  ordinary 
travel  between  the  United  States  and  said  countries,  and  shall  have 
power  to  enter  into  contracts  with  transportation  lines  for  the  said 
purpose.  It  shall  be  the  duty  of  the  Commissioner  General  of  Ihi- 
migration  to  detail  officers  of  the  Immigration  Service  from  time  to 
time  as  may  be  necessary,  in  his  judgment,  to  secure  information 
as  to  the  number  of  aliens  detained  in  the  penal,  reformatory,  and 
charitable  institutions  (public  and  private)  of  the  several  States 
and  Territories,  the  District  of  Columbia,  and  other  territory  of  the 
United  States,  and  to  inform  the  officers  of  such  institutions  of  the 
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provisions  of  law  in  relation  to  the  deportation  of  aliens  who  have 
become  public  charges.  He  may,  with  the  approval  of  the  Secre- 
tary of  Labor,  whenever  in  his  judgment  such  action  may  be  neces- 
sary to  accomplish  the  purposes  of  this  Act,  detail  immigration  offi- 
cers for  service  in  foreign  countries;  and,  upon  his  request,  approv- 
ed by  the  Secretary  of  Labor,  the  Secretary  of  the  Treasury  may 
detail  medical  officers  of  the  United  States  Public  Health  Service 
for  the  performance  of  duties  in  foreign  countries  in  connection 
with  the  enforcement  of  this  Act.     (39  Stat,  892.) 

This  section  and  the  section  next  following  were  sections  23  and  30  of  the 
Immif^ation  Act  of  1917,  entitled  "An  act  to  re^^ulate  the  immigration  of 
aliens  to,  and  the  residence  of  aliens  in,  the  United  States,"  cited  above. 
Other  sections  of  this  act  are  set  forth  post,  under  Title  XXIX,  *'Immigra- 
tion,"  c.  A. 

Provisions  similar  to  those  of  this  section  were  made  by  Act  Feb.  20,  1907, 
a  1134,  §  22,  34  Stat.  905,  repealed  by  section  3S  of  this  act,  post,  §  4289%  u. 

Notes  of  Decisions 

See  Low  Kwai  v.  Backus  (C.  C.  A.  Stat.  898,  903,  must  be  consistent  with 

1916)  229  F.  481.  the  act  itself,  they  could  only  have  the 

Rvies  and  regulations.— >Since  such  force  and  effect  of  law  when  not  in  con- 
rules  and  regulations  as  the  Commis-   •   travention  of  law.    Nederlansch-Amer- 

tiooer  General  of  Immigration  was  au-  iknansche      Stoomvart      Maatschappij 

thorixed  to  establish  under  section  22  (Holland- America      line)      v.      United 

of  the  Act  of  February  20,  1907,  34  States,  53  Ct.  CI.  522. 

§  960.  (Act  Feb.  5,  1917,  c.  29,  §  30.)  Division  of  Information; 
distribution  of  aliens;  agents  of  States. 
There  shall  be  maintained  a  division  of  information  in  the  Bu- 
reau of  Immigration ;  and  the  Secretary  of  Labor  shall  provide  such 
clerical  and  other  assistance  as  may  be  necessary.  It  shall  be  the 
duty  of  said  division  to  promote  a  beneficial  distribution  of  aliens 
admitted  into  the  United  States  among  the  several  States  and  Ter- 
ritories desiring  immigration.  Correspondence  shall  be  had  with 
the  proper  officials  of  the  States  and  Territories,  and  said  division 
shall  gather  from  all  available  sources  useful  information  regarding 
the  resources,  products  and  physical  characteristics  of  each  State 
and  Territory,  and  shall  publish  such  information  in  different  lan- 
guages and  distribute  the  publications  among  all  admitted  aliens 
at  the  immigrant  stations  of  the  United  States  and  to  such  other 
persons  as  may  desire  the  same.  When  any  State  or  Territory  ap- 
points and  maintains  an  agent  or  agents  to  represent  it  at  any  of 
the  immigrant  stations  of  the  United  States,  such  agents  shall,  un- 
der regulations  prescribed  by  the  Commissioner  General  of  Immi- 
gration, subject  to  the  approval  of  the  Secretary  of  Labor,  have  ac- 
cess to  aliens  who  have  been  admitted  to  the  United  States  for  the 
purpose  of  presenting,  either  orally  or  in  writing,  the  special  induce- 
ments offered  by  such  State  or  Territory  to  aliens  to  settle  therein. 
While  on  duty  at  any  immigrant  station  such  agents  shall  be  sub- 
ject to  all  the  regulations  prescribed  by  the  Commissioner  General 
of  Immigration,  who,  with  the  approval  of  the  Secretary  of  Labor, 
may,  for  violation  of  any  such  regulations,  deny  to  the  agent  guilty 
of  such  violation  any  of  the  privileges  herein  granted.  (39  Stat. 
895.) 

See  note  to  §  959,  ante. 

Provisions  similar  to  those  of  this  section  were  made  by  Act  Feb.  20,  1907, 
c.  1134,  §  40,  34  Stat.  909,  repealed  by  section  38  of  this  act,  post,  §  4829 ^u. 

§  960a.  (Act  July  1,  1918,  c.  113,  §  1.)     Motor  vehicles. 

The  purchase,  use,  maintenance,  and  operation  of  horses  and  mo- 
tor vehicles  required  in  the  enforcement  of  the  immi]E^ration  and 
Chinese  exclusion  laws  outside  of  the  District  of  Columbia  may  be 
contracted  for  and  the  cost  thereof  paid  from  the  appropriation  for 
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the  enforcement  of  those  laws,  under  such  terms  and  conditions  as 
the  Secretary  of  Labor  may  prescribe.     (40  Stat.  695.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1919,  cited  above.    It  has  been  repeated  in  prior  appropriation  acts. 


CHAPTER  D— THE  BUREAU  OF  NATU- 

,  RALIZATION 

§  961.  (Act  March  4,  1913,  c.  141,  §  3.)     Establishment  of  Bureau, 
etc. 

For  enumeration  of  officers  and  employes  in  the  Bureau  of  Naturalization, 
with  their  rates  of  compensation,  see  Act  March  1,  1919,  c.  86,  §  1,  40  Stat. 
1213. 

§  963.  (Act  June  29,  1906,  c.  3592,  §  1.)     Former  Bureau,  etc. 

Filing  oertlflcate  In  naturalization  declaration  of  intention  a  certificate  of 
proceedings.— Under  the  Naturalization  landing,  but  erroneously  stated  that  he 
Act  filing  by  petitioner  of  certificate  of  landed  before  the  law  went  into  effect. 
Department  of  Labor,  is  a  matter  of  will  not,  seven  years  afterward,  be  de- 
substance,  and  cannot  be  dispensed  nied  citizenship  on  that  ground;  a 
with  by  the  court.  U.  S.  v.  Ness,  38  S.  •  certificate  of  landing  being  filed  before 
Ct.  118,  245  U.  S.  319.  62  L.  Ed.  321^  application  for  final  papers.  In  re  Ti- 
reversing  decree  230  F.  950,  145  C.  C.  tone  (D.  O.)  233  F.  175. 
A.  144,  Ann.  Cas.  1917C.  41,  which  af- 
firmed (D.  G.)  217  F.  169.  Cited    without    definite    application. 

Under  the  Naturalization  Act,  an  im-  In  re  Cook  (D.  C.)  239  F.  782;   In  re 

migrant,  though  he  did  not  file  with  his  Famolaro  (D.  C.)  247  F.  596. 


CHAPTER  E— THE  CHILDREN'S  BUREAU 

§  965.  (Act  April  9,  1912,  c.  73,  §  2.)     Chief  of  Bureau,  etc. 

For  enumel'ation  of  officers  and  employes  in  the  Children's  Bureau,  with  their 
rates  of  compensation,  see  Act  March  1,  1919,  c.  86,  §  1,  40  Stat.  1213. 
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CHAPTER  ONE— DISTRICT  COURTS- 
ORGANIZATION 


968.  District  courts  established,  etc 
968h.  District    judges;     additional    for 

western  district  of  Texas. 
968i  Same;     additional    for    northern 

district  of  Te^as. 
968j.  Same;      vacancy     in     office     for 

northern  district  of  Texas. 
9^.  District  judges;    salaries. 
970.  Clerics. 
972a.  Criers  and  bailiffs. 


Sec 

976.  Courts  always  open,  etc. 

980.  Designation  of  judge  in  case  of  dis- 

ability. 

981.  Accumulation  of  business;    desig- 

nation of  another  judge. 

984.  Designation  to  aid  another  judge. 

985.  Circuit   judge   designated   to  hold 

district  court. 
988.  Affidavit  of  personal  bias  or  prej- 
udice of  judge. 


§  968.  (Jud.  Code,  §  1,  as  amended.  Act  July  30,  1914,  c.  216.)     Dis- 
trict courts  established,  etc. 

Territorial  Juristflctlon  of  courts.* 
Under  Judicial  Code,  {|  69-115  (Comp. 
St.  1916,  §§  1051-1106),  and  in  view  of 
this  section,  the  jurisdiction  of  the  sev- 
eral District  Courts  is  coextensive  with 
the  boundaries  of  the  judicial  district, 
and  extends  no  further,  save  as  Con- 
gress has  expressly  extended  it.    Prim- 


08  Chemical  Co.  y.  Fulton  Steel  Cor- 
poration (D.  C.)  254  F.  454. 

Cited  X without    definite    appiloation, 

Guerini  Stone  Co.  v.  P.  J.  Carlin  Const. 
Co.,  36  S.  Ct.  300,  60  L.  Ed.  636; 
Southern  Pacific  Co.  v.  Jensen,  37  S. 
Ct.  524,  61  L.  Ed.  1086,  L.  R.  A.  1918C, 
451,  Ann.  Cas.  1917E,  900. 


§  968h.  (Act  Feb.  26,  1917,  c.  120.)  District  judges;  additional 
for  western  district  of  Texas. 
The  President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  appoint  an  additional  judge  of  the  dis- 
trict court  of  the  United  States  for  the  Western  District  of  Texas, 
who  shall  possess  the  same  powers,  perform  the  same  duties,  and 
receive  the  same  compensation  and  allowance  as  the  present  judge 


*The  following  new  acts,  not  expressly  amending  the  Judicial  Code  or  made  a  part 
tliereof  by  Congressional  action,  are  carried  into  the  Code  in  this  compilation  in  order 
that  matters  of  a  similar  nature  may  be  brought  together: 

Act  Feb.  22.  1917.  c.  113.  39  Stat  929.  post.  S  991a. 
AR  Feb.  26.  1917.  c.  120.  39  Stat.  938.  post,  §  968h. 
Act  Feb.  26.  1917.  c.  122,  fi  1.  89  Stat.  939,  post.  8  109Ba. 
Act  Feb.  26.  1917.  c.  122.  9  2.  89  Stat.  939,  post,  §  1095b. 
Act  July  1.  1918.  c.  113.  I  1.  40  Stat.  684.  post.  S  972a. 
Act  Feb.  25.  liOd.  c.  29.  9  6>  40  SUt.  1157.  post,  9  1179a. 
Act  Feb.  26.  1919.  c.  60.  I  1.  40  Stat  1183,  post,  9  ^68i. 
Act  Feb.  26.  1919.  c.  50.  9  2.  40  Stat.   1183.  post,   9  968J.   x 
Res.  Feb.  26.  1919.  c.  54.  40  Stat  U84.  post  9  lOSSa. 
Act  March  1.  1919.  c.  87,  40  Stat  1270,  post  9  1095bb. 
Act  March  1«  1919.  o.  89.  40  SUt.  1271.  post  i  1057a. 
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of  said  district,  and  whose  official  place  of  residence  shall  be  main- 
tained at  El  Paso  until  otherwise  provided  by  law.     (39  Stat.  938.) 

This  section  was  an  act  entitled  "An  act  to  provide  for  an  additional  judge 
in  the  State  of  Texas."  cited  above. 

§  968L  (Act  Feb.  26,  1919,  c.  50,  §  1.)     Same;  additional  for  north- 
ern district  of  Texas. 

That  the  President  of  the  United  States,  by  and  with  the  advice 

and  consent  of  tlie  Senate,  shall-  appoint  an  additional  judge  of  the 

district  court  of  the  United  States  for  the  northern  judicial  district 

of  the  State  of  Texas,  who  shall  possess  the  same  powers,  perform 

the  same  duties,  and  receive  the  same  compensation  and  allowance 

as  the  present  judge  of  said  district.     (40  Stat.  1183.) 

This  section,  and  the  section  next  following,  are  an  act  entitled  "An  act  pro- 
viding for  the  appointment  of  an  additional  district  judge  for  the  northern  ju- 
dicial district  of  the  state  of  Texas,"  cited  above. 

§  968j.  (Act  Feb.  26,  1919,  c.  50,  §  2.)     Same;  vacancy  in  office  for 
northern  district  of  Texas. 

Whenever  a  vacancy  shall  occur  in  the  office  of  the  district  judge 
for  the  northern  district  of  Texas  senior  in  commission  such  va- 
cancy shall  not  be  filled,  and  thereafter  there  shall  be  but  one  dis- 
trict judge  in  said  district.     (40  Stat.  1183.) 
See  note  to  §  9081,  ante. 

§  969.  (Jud.  Code,  §  2,  as  amended,  Act  Feb.  25,  1919,  c.  29,  §  1.) 
District  judges ;  salaries. 
Each  of  the  district  judges,  including  the  judges  in  Porto  Rico, 
Hawaii,  and  Alaska  exercising  Federal  jurisdiction,  shall  receive  a 
salary  of  $7,500  a  year,  to  be  paid  in  monthly  installments.  (40  Stat. 
1156!) 

This  section  was  amended  by  Act  Feb.  25,  1919,  c.  29,  §  1,  40  Stat.  1156, 
cited  above,  by  inserting,  after  the  words  "district  judges,"  the  words  "includ- 
ing the  judges  in  Porto  Rico,  Hawaii,  and  Alaska  exercising  Federal  jurisdic- 
tion," and  by  increasing  the  annual  salary  from  $^,000  to  $7,500.  Section  7 
of  said  Act  Feb.  25,  1919,  c.  29,  40  Stat.  1150,  provides  that  the  act  shall 
take  effect  and  be  in  force  on  and  after  the  first  day  of  the  month  next  follow- 
ing its  approval. 

Section  3  of  said  Act  Feb.  25,  1919,  c.  29,  40  Stat.  1157,  provides  that  ''the 
judges  of  the  Supreme  Court  of  the  District  of  Columbia  shall  receive  salaries 
the  same  as  salaries  provided  by  this  act  to  be  paid  to  judges  of  district 
courts  of  the  United  States,  and  such  salaries  shall  be  paid  as  now  provided  by 
law." 

§  970.  (Jud.  Code,  §  3.)     Clerks. 

Cited    without    definite    application, 

U.  S.  V.  Oliphant  (C.  C.  A.)  230  F.  1. 

§  972a.  (Act  July  1,  1918,  c.  113,  §  1.)     Criers  and  bailiffs. 

All  persons  employed  under  section  seven  hundred  and  fifteen 
of  the  Revised  Statutes  shall  be  deemed  to  be  in  actual  attendance 
when  they  attend  upon  the  order  of  the  courts :  Provided  further, 
That  no  such  persons  shall  be  employed  during  vacation.  (40  Stat. 
684.) 

Tliis  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 

year  1919,  cited  above.    R.  S.  §  715,  is  section  5  of  the  Judicial  Code  (8  972). 

R.  S.  §  715,  mentioned  above,  is  set  forth  in  1916  U.  S.  Comp.  St.  as  J  972. 

§  976.  (Jud.  Code,  §  9.)     Courts  always  open,  etc. 

6.  Control  over  Judgments  or  deorees  In  a  proceeding  by  a  city  to  coi^^emn 

in  general.— An  application  for  the  mod-  a  waterworks  plant  and  system,  a  judg- 

ification  of  a  judgment  in  a  condemna-  ment  was  entered  fixing  the  value   of 

tion   proceeding,   giving    the    petitioner  the  plant  as  of  April  1,  1912,  giving  the 

one  year  in  which  to  pay  the  amount  city  one  year  in  which  to  pay  the  award, 

of  the  award,  so  as  to  extend  such  time,  and  reserving  for  future  consideration 

was  addressed  to  the  discretion  of  the  questions  as  to  the  value  of  additions 

court.     City  of  Des  Moines,   Iowa,   v.  .  and  extensions  subsequent  to  April  1, 

Des  Moines  Water  Co.  (C.  C.  A.)  230  1912.     It  was  necessary  for  the  city  to 

p.  570.  issue  bonds,  and  during  the  year  allow* 
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ed  for  payment  it  Bubmitted  the  ques- 
tion of  ujBmng  Boch  bonds  to  the  vot- 
ers at  three  different  elections;  but, 
though  there  was  a  majority  in  favor 
of  thieir  issuance  at  each  election,  a  ma- 
jority of  all  the  votes  cast  at  the  last 
preceding  municipal  election  was  not 
cast  in  favor  of  the  issuance  of  the 
bends,  as  required  by  statute.  Held 
that,  even  though  the  judgment  was 
not  final,  the  court  did  not  abuse  its 
discretion  in  refusing  to  modify  the 
judgment  by  extending  the  time  with- 
in which  the  dty  might  make  payment. 
Id. 

Where  defendant,  whose  first  answer 
was  not  properly  verified,  was  not  a 
party  to  the  disloyalty  of  plaintiff's 
counsel  in  refusing  to  enter  default,  and 
was  guilty  of  no  fraud  in  procuring  a 
dismissal  for  want  of  prosecution,  the 
dismissal  will  not  be  vacated.  S.  M. 
Hamilton  Coal  Co.  v.  Watts,  232  F. 
832,  147  C.  C.  A.  26,  reversing  order 
(D.  C.)  Watts  V.  S.  M.  Hamilton  Coal 
Co..  219  F.  1003. 

As  there  are  no  terms  in  bankrupt- 
cy, an  order  of  the  District  Court  in 
a  bankruptcy  matter  may  be  revoked 
months  after  made.  In  re  Barker  Pi- 
ano Co.,  233  F.  522,  147  C.  C.  A.  408. 

A  docket  entry  of  dismissal,  made 
pursuant  to  an  order  of  the  District 
Court  intended  to  clear  its  docket  of  ^ 
stale  cases,  held  not  a  *'final  judgment." 
depriving  the  court  of  power  to  rein- 
state the  cause,  though  the  term  had 
expired.  U.  S.  v.  Sixty- Five  Cases  of 
Glove  Leather  (D.  C.)  254  F.  211. 

Where,  after  a  docket  entry  of  dis- 
missal was  made  under  a  general  order, 
the  United  States  attorney  put  the  case 
on  the  calendar  at  two  different  terms, 
and  it  was  postponed  at  the  instance  of- 
defendant,  or  by  agreement,  held,  that 
restoration  of  the  case  to  the  docket 
cannot  be  denied,  on  the  theory  that  the 
United  States  was  guilty  of  laches.    Id. 

7.  Power  of  court  over  Judgment  or 
decreo  during  term^-Judgments  or  or- 
ders held  generally  under  the  control 
of  the  court  during  the  term,-  and  sub- 
ject to  be  set  aside,  vacated,  modified, 
or  annulled.  W^inslow  v.  Staab,  242  F. 
426,  155  C.  C.  A.  202,  affirming  decree 
(D.  C.)  233  F.  305. 

8.  Power  of  court  over  Judgment  or 
docroe  after  term d— In  a  proceeding  by 
a  city  to  condemn  a  waterworks  plant 
and  system,  a  judgment  fixing  the  val- 
ine of  the  water  plant  as  of  April  1, 
1912,  giving  the  city  one  year  in  which 
to  make  payment  thereof,  and  reserv- 
ing for  future  settlement  questions  as 


to  the  value  of  additions  and  extension* 
made  subsequent  to  April  1,  1912» 
was  not  an.int^locutory  but  a  '*final 
judgment,"  which  the  court  was  pow- 
erless to  modify,  after  the  term  at 
which  it  was  rendered  had  expired, 
with  respect  to  the  time  within  which 
payment  might  be  made  by  the  city. 
City  of  Des  Moines,  Iowa,  v.  Des 
Moines  Water  Co,  (C.  C.  A.)  230  F. 
570. 

After  the  expiration  of  the  term  at 
which  it  was  rendered,  an  order  dis- 
missing a  suit  cannot  be  vacated,  save 
for  special  drcumstances,  as  clerical 
errors,  or  errors  which  could  formerly 
have  been  reached  by  the  writ  coram 
nobis.  S.  M.  Hamilton  Coal  Co.  v.  • 
Watts,  232  F.  832,  147  C.  C.  A.  26,  re- 
versing order  (D.  C.)  Watts  v.  S.  M. 
Hamilton  Coal  Co.,  219  F.  1003. 

It  is  the  general  rule  that  after  the 
term  has  expired  all  final  judgments  and 
decrees  pass  beyond  the  control  of  the 
court,  unless  steps  were  taken  during 
the  term  to  set  aside,  modify,  or  cor- 
rect them.  Winslow  v.  Staab,  242  F. 
426,  155  C.  C.  A.  202.  affirming  de- 
cree  (D.  C.)  233  F.  305. 

After  the  expiration  of  the  term  at 
which  it  was  rendered,  a  judgment  can- 
not be  vacated  by  the  federal  courts 
on  mere  motion.  Forty  Fort  Coal  Co. 
V.  KirkendaD  (D.  C.)  233  F.  704. 

A  District  Court  loses  power  over 
its  own  final  judgments  at  the  close 
of  the  term  at  which  rendered,  if  such 
tern»  is  not  continued  for  the  purpose 
of  the  particular  case.  XJ.  S.  v.  Sixty- 
Five  Cases  of  Glove  Leather  (D.  C.) 
254  F.  211. 

12.  End  of  term.— A  term  of  federal 
District  Court,  Southern  District  of 
Florida,  which  under  this  section  and 
Judicial  Code,  §{  10,  11,  and  76  (Comp. 
St.  1916,  §§  977,  978,  1061),  must  al-" 
ways  be  open  as  a  court  of  admiralty 
and  equity,  was  not  brought  to  an  end, 
so  far  as  criminal  business  was  con 
cemed,  so  as  to  prevent  granting  of 
new  trial,  by  adjournment  in  accordance 
with  court  rule  requiring,  pending  tem- 
porary absence  of  the  judge,  the  clerk 
be  present  for  transaction  of  business 
under  orders  of  the  judge.  Abbott  v. 
Brown,  36  S.  Ct.  689,  241  U.  S.  606,  6Q 
L.  Ed.  1199. 

The  federal  District  Court  held  open 
from  the  beginning  of  each  session  to 
its  end  for  the  return  of  writs  on  the 
criminal  side  though  adjourned  as  a 
criminal  court.  U.  S.  v.  Philadelphia  & 
R.  Ry.  Co.  (D.  0.)  237  F.  292. 


§  980.  (Jud.  Code,  §  13.)     Designation  of  judge  in  case  of  disa- 
bility. 

Acts  of  designatod  Judges— A  District  determine   a  case   tried   at   such  term 

Judge  appointed  by  a  Circuit  Judge  un-  of  the  Circuit  Court,  though  it  did  ^not 

der  Rev.  St.  %  596,  post,  §  984,  to  hold  appear  that  the  appointment  was  made 

the  Circuit  Court  for  a  district  other  in  response  to  a  certificate  of  the  clerk, 

than  his  own  district,  was  authorized  to  as   section   596  does  not   require   the 
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clerk's  certificate  as  a  condition  to  the 
exercise  of  the  power  of  appointment 
thereunder,  as  is  required  by  this  sec- 


tion and  Rev.  St.  §  592  (Oomp.  St.  1916, 
§  981).  In  re  National  Telephone  Mfg. 
Co.  (C.  C.  A.)  230  F.  785. 


§  981.  (Jud.  Code,  §  14.)     Accumulation  of  business;  designation 
of  another  judge. 

Extent    of    authority    of    designated      Mfg.  Co.  (C.  C.  A.)  230  F.  785;   note 
Judge.^ — See  In  re  National  Telephone      under  §  980. 

§  984.  (Jud.  Code,  §  17.)     Designation  to  aid  another  judge. 

Contempt      proceedings.— Where      a  ledo  Newspaper  Co.  y.  United  States, 

newspaper  is  charged  with  contempt  in  237  F.  986,  150  O.  C.  A.  636,  affirming 

publications  concerning  a  judge  sitting  judgment  (D.  C.)  U.  S.  v.  Toledo  News- 
in  a  pending  suit,  though  such  judge  has  '    paper  Co.,  220  F.  458. 

jurisdiction  to  dispone  of  the  contempt  Extent    of   authority    of    deeigaated 

proceedings,   the   contempt  being  of  a  Judge^— See   In  re  National  Telephone 

direct  character,  if  there  be  sufficient  Mfg.  Co.  (C.  C.  A.)  230  F.  785;    note 

time,  he  may  call  in  another  judge.    To-  under  §  980. 

§  985.  (Jud.  Code,  §  18,  as  amended,  Act  Oct.  3,  1913,  c.  18.)     Cir- 
cuit  judge  designated  to  hold  district  court. 


Trial  in  district  where  offense  was 
committed.— Assignment  of  judge  of 
one  federal  district  and  circuit  to  duty 
in  another,  under  this  section  as  amend- 
ed by  Act  Oct.  3,  1913,  38  Stat.  203, 
does  not  destroy  the  latter  district  and 
thus  violate  the  rights  under  Const,  U. 
S.  Amend.  6,  by  subjecting  one  tried 
before  him  to  trial  in  a  district  not 
established  when  the  offense  was  com- 
mitted. La^ar  v.  U.  S.,  36  S.  Ct  535, 
241  U.  S.  103,  60  L.  Ed.  912,  affirming 
judgment  227  F.  1019,  141  C.  C.  A. 
668. 


As  usurpation  of  power  of  appoint- 
ment.—Power  of  appointment  and  con- 
firmation vested  by  federal  Constitution 
in  President  and  Senate  is  not  usurped 
by  assignment  under  this  section  as 
amended  October  3,  1913,  38  Stat.  203, 
of  a  judge  of  one  federal  district  and 
circuit  to  duty  in  another  district  and 
circuit.  Lamar  v.  U.  S.,  36  S.  Ct.  535, 
241  U.  S;  103,  60  L.  Ed.  912,  affirming 
judgment  227  F.  1019,  141  C.  C.  A. 
668. 


§  988.  (Jud.  Code,  §  21.)     Affidavit  of  personal  bias  or  prejudice 
of  judge. 

er's  motion  to  fix  an  upset  price  be- 
low which  mortgaged  property  should 
not  be  sold,  held,  that  he  could  not  be 
removed  by  an  affidavit  charging  bias 
and  prejudice.  In  re  Equitable  Trust 
Co.  of  New  York,  232  F.  836,  147  C. 
C.  A.  30. 

Affidavit  of  disqualification  of  judge, 
required  by  this  section,  before  term, 
unless  good  cause  is  shown,  being  ten- 
dered on  the  eve  of  second  trial,  six 
weeks  after  mandate  of  appellate  court 
went  down,  was  too  late;  the  only  ex- 
cuse being  that  mandate  was  not  filed 
in  trial  court  till  after  term  began. 
Shea  V.  United  States  (C.  C.  A.)  251 
F.  433. 

Striking  out  afRdavit.— Though  it 
would  have  been  better  practice  to 
have  permitted  filing  of  affidavit  of 
prejudice  of  judge,  and  then  strike  it,' 
refusing  to  permit  it  to  be  filed  was  not 
prejudicial.  Shea  v.  U.  S,  (C.  C  A.) 
251  F.  433. 


Disqaalifloation.-«Judge,  owning  stock 
in  oil  company  against  which  suit  was 
brought  by  the  government  as  part  of 
a  scheme  or  plan  of  litigation,  held 
disqualified  to  sit  in  a  suit  against  an- 
other oil  company,  brought  as  part  of 
the  same  scheme.  In  re  Honolulu 
Consol.  Oil  Co.,  243  F.  348,  156  C.  0. 
A.  128. 

Necessity  of  proceeding  under  statute. 

— A  defendant,  who  complains  that  he 
cannot  obtain  a  fair  trial  on  account 
of  prejudice  or  bias  of  the  judge,  must 
apply  for  a  transfer  in  accordance  with 
this  section,  and  where  no  such  applica- 
tion has  been  made,  a  defendant  cannot 
introduce  evidence  of  an  otherwise  col- 
lateral matter  for  the  purpose  of  dis- 
crediting the  judge  and  attempting  to 
show  his  animus.  Wierse  v.  U.  S.  (C. 
C.  A.)  252  F.  435. 

Time  of  filing.- Where  District  Judge 
was  proceeding  to  dispose  of  petition- 
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CHAPTER  TWO— DISTRICT  COURTS 

JURISDICTION 


Sec. 

d91.  Original  jurisdiction. 

Par.  1.  United  States  are  plain- 
tiffs;  civil  suits  at 
common  law  or  in 
equity. 

2.  Crimes  and  offenses. 

3.  Admiralty     causes,     sei- 

zures, and  prizes. 

7.  Suits  under  patent,  copy- 

right,  and   trade-mark 
laws. 

8.  Suits  for  violation  of  In- 

terstate commerce  laws. 
*         9.  Penalties  and  forfeitures. 

14.  Suits  to  redress  depriva- 
tion of  civil  rights. 

16.  Suits  against  national 
banking  associations. 

18.  Suits  against  consuls  and 
vice  consuls. 


Sec. 

20.  Suits     against     United 

States. 
24.  Suits    concerning    allot- 
ments  of  land   to  In- 
dians;    decrees;   '  ap-' 
peal. 
991a.  Same;     bills   of  interpleader   by 
insurance  companies. 

992.  Commerce  Court  abolished,  etc. 

993.  Same;    jurisdiction. 

994.  Venue  of  suits. 

996.  Jurisdiction  of  the  court,  how  In- 

voked. 

997.  Suits  to  enjoin,  etc. 

998.  Interlocutory  injunctions. 

1004.  Suits  to  be  against  United  States. 

1005.  Attorney  General  to  control  all 

cases,  etc. 

1006.  Complainants  may  appear,  etc 


§  991.  (Jud.  Codci  §  24.)     Original  jurisdiction. 

(1)  United  States  are  plaintiffs;   civil  suits  at  common  law  or  in 
equity. 

Notes  of  Decisions 


See  Pickering  Land  &  Timber  Co. 
v..  Wisby  (D.   C.)  242  F.  993. 

I.  CIVIL  SUITS  AT  COMMON   LAW 
OR   EQUITY 

I.  Nature  and  extent  of  Jurisdiction. 
—See  Ivanoff  v.  Mechanical  Rubber  Co. 
(D.  C.)  232  P.  173;  Champion  Spark 
Plug  Co.  V.  Champion  Ignition  Co.  (D. 
C.)  247  F.  200. 

15.  Administration  and  probates- 
Federal  court  cannot  take  juifsdiction 
of  a  bill  involving  administration  of  an 
estate,  on  theory  that  administrators 
appointed  by  court  of  ordinary  of  Geor- 
gia were  not  OflBcers  of  court  because  of 
fraud  or  irregularities  in  their  appoint- 
ment Smith  V.  Jennings,  238  F.  48, 
151  C.  C.  A.  124,  reversing  order  (D. 
C.)  Jennings  v.  Smith,  232  F.  921. 

Probate  proceedings  are  not  within 
words  "suit  of  civil  nature,  at  law  or 
in  equity,"  in  this  section.  Powell  v. 
Watkins,  90  S.  E.  207,  172  N.  C.  244. 

20.  Injunction^— When  diversity  of 
dtizenship  appears,  and  property  rights 
of  street  railroad  company  which  were 
valuable  were  involved,  in  suit  to  obtain 
protection  from  striking  employes,  fed- 
eral court  has  jurisdiction.  Puget 
Sound  Traction,  Lignt  &  Power  Co.  v. 
Whitley  (D.  C.)  243  F.  945. 

27.  Trusts.— A  draft  or  check  was 
purchased  in  England  and  sent  by  the 
purchaser  to  a  bank  for  plaintiff's  ac- 
count. It  was  presented  for  payment 
at  the  clearing  house  and  credited  to 
the  payee,  but  subsequently  returned 
on  the  ground  that  the  drawee  had  re- 


ceived no  instructions  to  pay  it;  where- 
upon the  payee  bank  drew  its  check 
and  in  form  repaid  the  amount  to  the 
drawee.  Before  payment,  the  drawer 
made  an  assignment  for  the  benefit  of 
creditors,  and  a  petition  in  bankruptcy 
was  filed  against  him  in  New  York.  A 
creditor  attempted  to  attach  the  ac- 
count in  the  drawee  bank,  and  plaintiff 
sued  the  bank  to  declare  a  trust  for 
plaintiff  and  named  as  defendants  the 
drawee  bank,  the  attaching  creditor,  the 
purchaser  of  the  draft,  the  drawer,  his 
assignee,  the  petitioning  creditors  in 
bankruptcy,  and  the  receiver  in  bank- 
ruptcy. Held  that,  there  being  the 
requisite  diversity  of  citizenship  be- 
tween plaintiff  and  the  drawee  bank, 
the  court  had  jurisdiction,  since,  if  eq- 
uitable jurisdiction  did  not  exist,  juris- 
diction at  law  existed  on  the  theory 
that  there  was  a  claim  in  personam 
against  the  drawee  for  money  had  and 
received  under  a  mistake  of  fact  and 
under  the  new  equity  rules  the  claim 
would  be  disposed  of  whether  at  law  or 
in  equity.  Eastman  Kodak  Co.  v.  Na- 
tional Park  Bank  (D.  C.)  231  F.  320. 

II.  SUITS  BY  THE   UNITED 
STATES  OR   ITS  OFFICERS 

28.  United   States   as    party.— Under 

this  section,  federal  court  hcJd  without 
jurisdiction  of  suit  by  government  con- 
tractor against  subcontractor;  the  gov- 
ernment being  a  stranger  to  the  rela- 
tion between  them,  though  made  a  par- 
ty. National  Surety  Co.  v.  Washing- 
ton Iron  Works  (D.  C.)  243  F.  260. 

(95) 


§  991(1) 


THE  JUDICIAL  CODE  (|  24) 


(Tit  120 


III.  LAND     GRANTS     FROM     DIF- 

FERENT STATES 

34..  Grounds      of     Jurisdiction.— One 

claiming  title  to  land  under  a  grant 
from .  one  state  as  to  land  situated 
therein  may  sue  to  recover  it  from  cit- 
izens of  another  state  claiming  under  a 
grant  from  that  state,  in  the  United 
States  courts  of,  the  first  state,  and 
have  the  title  finally  adjudicated  by  that 
'<"ourt.  Ferguson  v.  Babcock  Lumber 
&  Land  Co.  (C.  C.  A.)  252  F.  705. 

IV.  AMOUNT      IN      CONTROVERSY 

(A)  (jomirucitonz  and  scope  of  provi- 

aion 

36.  Purpose  and  effeot  of  provision^— 

Where  a  suit  to  foreclose  a  mortgage 
accrued  prior  to  January  1,  1912,  and 
the  amount  in  controversy  was  more 
than  $2,000,  but  less  than  $3,000,  a  fed- 
eral jurisdiction  was  preserved  by  Judi- 
cial Code,  §  299  (Comp.  St  1916,  8 
1276).  Barnes  v.  Cady,  232  F.  318, 
146  C.  C.  A.  366,  affirming  order  (D. 
C.)   Cady  v.  Barnes,  208  F.  359. 

Notwithstanding  Judicial  Code,.  §  299 
(Comp.  St.  1916,  I  1276),  change  in 
jurisdictional  amount  contained  in  this 
section  held  to  apply  to  suits  for  acts 
done  or  causes  arising  prior  to  the  tak- 
ing effect  thereof.  Sloane  v.  Kramer 
Bros.  &  Co.  (D.  C.X  230  F.  727. 

Statutes  changing  jurisdi9tion  of  fed- 
eral courts,  or  amount  in  controversy 
necessary  to  give  jurisdiction,  held  to 
apply,  unless  restricted  without  regard 
to  time  remedial  right  or  cause  of  ac- 
tion accrues.     Id. 

(B)  Cases  subject  to  pecuniary  limitO' 

Hon 

38.  Actions  between  citizens  of  dif- 
ferent states  or  aiiens.— See  Pinel  y« 
Pinel.  36  S.  Ct.  416,  60  L.  Ed.  817. 

Under  this  subdivision  diversity  of 
citizenship  of  the  parties  will  not  giv^ 
the  federal  court  jurisdiction,  where 
the  amount  involved  is  less  than  $3,000. 
New  York  Cent.  R.  Co.  v.  Mutual 
Orange  Distributors  (C.  0.  A.)  251  F. 
230. 

(C)  Cases  not  subject  to  pecuniary  Umi- 

tation 

451/2.  Suit  by  federal  court  receiver. 

— A  suit  by  receivers  appointed  by  a 
federal  court  to  recover  the  possession 
of  standing  timber  claimed  by  them  as 
part  of  their  trust  estate,  Which  they 
were  prevented  from  cutting  by  the 
owner  of  the  land,  and  to  recover  dam- 
ages, was  within  the  jurisdiction  of  the 
court  appointing  them,  irrespective  of 
the  citizenship  of  the  parties  or  the 
amount  involved.  Kirkland  v.  Knox  (C. 
C.  A.)  230  F.  806. 

(D)  Matter  in  dispute  and  amount  or 

value  claimed  or  involved 

53.  Amount  cialmed  or  value  In  gen- 
eral.— Jurisdiction  of  federal  court  held 
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dependent  on  amount  claimed,  unless 
it  appears  from  face  of  complaint  that 
plaintiff  cannot  recover  jurisdictional 
amount,  and  that  part  of  claim  is  color- 
able and  fictitious,  and  inserted  in  bad 
faith.  Le  Roy  v.  Hartwick  (D.  C.)  229 
F.  857. 

57.  — —  Bonds.— In  .suit  to  foredose 
mortgage  securing  railroad  bonds,  held, 
that  federal  district .  court  had  juris- 
diction, although  amount  of  interest  on 
complainant*s  bonds  did  not  equal  $3,-' 
000,  the  principal  exceeding  $1,000,000, 
having  become  due  because  of  default. 
Lowenthal  v.  Georgia  Coast  &  P.  B. 
Co.  (D.  C.)  233  F.  1010. 

67.  — -  Quieting  title  and  avoidance 
of  conveyances.— Basis  of  relief  against 
cloud  on  title  held  threatened  attack  on 
title  and  existence  of  apparent  cloud, 
and  it  would  seem  that  damages  for 
trespass  cannot  be  added  to  value  of 
land  to  make  jurisdictional  amount. 
Sloane  v.  Kramer  Bros.  &  Co.  (D.  C.) 
230  F.  727. 

Where  land  worth  |7,500  was  mort- 
gaged for  $2,500,  suit  by  mortgagee 
who  purchased  at  foreclosure  sale  to 
quiet  title  to  nearly  all  of  land  on 
theory  mortgagor  had  forfeited  redemp- 
tion rights  by  withholding  part  of  land 
and  to  recover  such  land,  amount  in- 
volved was  within  jurisdiction  of  fed- 
eral court,  though  land  withheld  was 
worth  less  than  $3,000.  Connecticut 
General  Life  Ins.  Co.  v.  Welden  (D.  C.) 
246  F.  265. 

73.  —  Torts.— Where  partnership 
was  insolvent  and  had  only  10  days  to 
run,  no  such  sum  could  aave  been  in- 
volved in  action  for  its  wrongful  ter- 
mination as  is  required  to  confer  juris- 
diction on  federal  court.  Kebart  v.  Ar- 
kin,  232  F.  454,  146  C.  C.  A.  448. 

As  dhly  compensatory  damages  are 
collectible,  action  on  constable's  bond 
in  federal  court  for  levy  of  wrongful 
execution  wiU,  under  Judicial  Code,  § 
37  (Comp.  St  1916,  §  1019).  be  dis- 
missed, where  property  levied  on  was 
of  value  much  less  than  $3,000,  the  ju- 
risdictional amount  in.  District  Court. 
Sclarenco  v.  Chicago  Bonding  Co.  (D. 
C.)  236  F.  592. 

74.  Injunctions.- Where  prayer  of 
complaint  was  to  enjoin  defendant  from 
exercising  control  over  land  forever, 
and  not  for  time  for  which  it  was  de- 
mised, value  of  land,  and  not  rents  re- 
served by  lease,  fixes  amount  in  con- 
troversy. Port  of  Seattle  v.  Oregon  & 
W.   R.  Co.  (D.  C.)   242  P.  986. 

76.  —  infringement  of  trade-marks 
and  trade-names  and  unfair  competition. 

—The  federal  court  had  jurisdiction  of 
a  suit  for  unfair  and  fraudulent  compe- 
tition, where  the  vidue  of  the  right  to 
be  protected  by  the  injunction  exceeded 
the  jurisdictional  amount,  even  though 
the  damages  recovered  were  less  than 
such  amount.  T'ry  v.  Mazer  Cigar  Mfg. 
Co.  (C.  C.  A.)  253  F.  651. 
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77.  — -  Injury  to  land^^In  suit  for 
injnrieB  to  land  by  coDstructioD  of  a 
drainage  ditch,  federal  court  is  with- 
out jurisdiction  where  the  damage  was 
less  than  $3,000  and  if  upon  final  hear- 
ing that  fact  appears,  suit  must  be  dis- 
missed. Bronson  y.  Boards  of  Sup'rs 
of  Emmet  and  Kossuth  Counties,  Iowa 
(D.  C.)  237  P.  212. 

85.  —  Taxes  anil  assess  men  tSd— 
Where  bill  showed  jurisdictional  amount 
in  controversy  in  B.  county,  between 
one  of  complainants  and  all  defendants, 
except  tax  collector  of  D.  county,  join- 
der of  other  parties  complainant  and 
said  tax  collector  defendant  ceases  to 
be  a  jurisdictional  question,  and  bill  will 
not  be  dismissed  for  want  of  jurisdic- 
tion of  federal  court.  Everglades 
Drainage  League  v.  Napoleon  B.  Bro- 
ward Drainage  Dist.  (D.  C.)  253  F.  246. 

87.  *—  Unlawful  interference  with 
businesfr— Where  the  property  which 
strikers  were  threatening  to  destroy 
exceeded  $3,000  in  value,  the  federal 
court  had  jurisdiction,  though  less  than 
$3,000  worth  of  property  had  been  al- 
ready destroyed.  Tri-City  Central 
Trades  Coundl  v.  American  Steel 
Foundries,  238  F.  728,  151  C.  C.  A. 
578. 

88.  Effect  of  ccunterdalm  and  crosJB- 
billiT— For  purpose  of  determining  ju- 
risdiction of  federal  court,  matter  in- 
volved includes  demands  of  both  plain- 
tiff and  defendant,  where  defendant 
pleaded  set-off.  Central  Commercial 
Co.  V.  Jones-Dusenbury  Co.  (C.  C.  A.) 
251  F.  13. 

Where  plaintiff's  pleading  showed  only 
$2,950  in  controversy,  cause  held  not 
removable,  though  defendant  pleaded  a' 
small    counterclaim.    Harley    v.    Fire- 
men's Fund  Ins.  Co.  (D.  C.)  245  F.  471. 

(E)  Aggregation  or  joinder  of  claims 

92.  Gcmmon  interest  cf  several  plain- 
tiffs.—A  suit  by  two  children  to  es- 
tablish title  to  an  undivided  interest  in 
their  deceased  father's  real  property 
based  upon  his  mistaken  omission  to 
provide  for  them  in  his  will  does  not  in- 
volve the  amount  requisite  to  the  juris- 
diction of  the  federal  District  Court, 
where  the  interest  of  neither  complain- 
ant taken  separately  equals  such 
amount.  Pinel  v.  Pinel,  36  S.  Ct.  416, 
240  U.  S.  594,  60  L.  Ed.  817. 

93.  Distinct  demands  by  several 
plaintiffs.— Where  several  holders  of 
life  policies  with  tontine  features  united 
in  bill  against  company,  held  that,  as 
their  titles  were  not  common,  their 
daims  could  not  be  aggregated  for  pur- 
pose of  giving  the  federal  District 
Court  jurisdiction.  Eberhard  v.  North- 
western Mut.  Life  Ins.  Co.,  241  F.  353, 
154  C.  C.  A.  233. 

Though  suit  by  several  policy  holders 
be  treated  a^  class  action,  held,  that 
their  claims  could  not  be  aggregated  for 
purpose  of  giving  federal  court  juris- 
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diction,  being  based  on  separate  ti- 
tles.    Id. 

Where  a  number  of  persons  sued 
complainant  in  the  state  court  for  fraud 
in  the  sale  of  corporate  stock,  the 
amounts  of  their  several  distinct  claims 
cannot  be  aggregated,  so  as  to  give  the 
federal  court  jurisdiction  of  a  bill 
sgainst  them  all  to  restrain  multiplicity 
of  suits.  Robinson  v.  Wemmer  (D.  C.) 
253  F.  790. 

95.  Suit  by  one  for  himself  and 
dthers  similariy  situated.— A  suit  by  a 
state,  for  the  use  of  depositors  in  a 
state  bank,  citizens  of  such  stiate, 
against  a  former  bank  commissioner, 
now  a  nonresident,  and  the  nonresident 
surety  on  his  bond,  to  recover  the  sev- 
eral losses  of  such  depositors  from  the 
neglect  of  the  commissioner,  may  not  be 
removed  to  the  federal  court  for  di- 
verse citizenship ;  none  of  the  individual 
claims  amounting  to  $3,000.  Title 
Guaranty  &  Surety  Co.  of  Scranton, 
Pa.,  V.  State  of  Idaho,  36  S.  Ct.  345,  240 
U.  S.  136.  60  L.  Ed.  566,  dismissing  ap- 
peal State  V.  Title  Guaranty  &  Sure- 
ty Co.  of  Scranton,  Pa.,  152  t>.  189,  27 
Idaho,  752. 

97.  Actions  by  assignBes  and  Inder- 

teeSd— Where  creditor,  whose  claim  was 
less  than  $3,000,  by  assignment,  which 
was  absolute,  acquired  claims  of  other 
nonresidents,  which  in  aggregate,  with 
his  own,  exceeded  $3,000,  federal  courts 
have  jurisdiction  of  his  suit;  there  being 
diversity  of  citizenship.  Kentucky 
Wagon  Mfg.  Co.  v.  Jones  &  Hopkins 
Mfg.  Co.,  248  F.  272,  160  C.  C.  A. 
350. 

{F)  Interest  and  costs 

98.  Interest.- In  assumpsit  for  dam- 
ages for  failure  to  take  and  pay  for 
rosin  purchased,  it  was  permissible  to 
include  in  damages  loss  on  resale  of 
rosin  and  interest  for  purpose  of  fixing 
amount  in  controversy,  so  as  to  give 
federal  court  jurisdiction,  although  un- 
der statute  interest  as  such  cannot  be 
included  m  estimating  jurisdictional 
amount.  Central  Commercial  Co.  v. 
Jones-Dusenbury  Co.  (C.  C.  A.)  251  F. 
13. 

In  an  action  for  damages  for  fraudu- 
lent representations  as  to  value  of 
stock  purchased  by  plaintiff,  the  jury 
might  allow  plaintiff  an  annual  percent- 
age, not  as  collateral  interest,  but  as 
an  element  in  giving  hef  entire  compen- 
sation for  her  loss,  and  such  damages, 
although  computed  at  a  percentage  rate, 
would  not  be  that  "interest"  which  the 
jurisdictional  statute  (Act  March  3, 
1887,  §  1;  Judicial  Code,  §  24  [Comp. 
St.  1916,  §  991])  says  must  be  excluded. 
Chesbrough  v.  Woodworth  (C.  C.  A.) 
251  F.  881. 

Where  life  policy,  which  made  no 
provision  for  payment  of  interest,  en- 
titled beneficiary  to  $3,000  federal  Dis- 
trict Court  cannot  despite  diversity  of 
citizenship   of  parties   entertain  juris- 
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4ictioii  under  Judicial  Code,  §  24,  of 
action  by  beneficiary,  who  demanded 
sum  of  $3,000,  with  interest.  Voorhe4s 
V.  MtDB.  Life  Ins.  Co.  (D.  0.)  250  F. 
484.    • 

Where  plaintiff  demanded  recovery  of 
a  sum  less  than  $3,000,  with  interest 
from  the  date  of  accrual,  the  federal 
court  is  without  jurisdiction,  though 
claim,  with  interest  from  the  time  of 
accrual,  would  exceed  $3,000,  for  the 
demand  for  interest  is  a  demand  for 
interest  as  such,  and  not  an  interest 
calculation  as  a  means  of  arriving  at  the 
amount  of  damages  to  be  awarded  on 
the  principal  demand.  A.  H.  Marshall 
Co.  V.  Buick  Motor  Co.  (D.  C.)  251 
F.  685. 

100.  Attorney's  fees  and  co8ts.->An 

interest  in  a  judgment  to  which  plain- 
tiff's coynael  is  entitled  as  a  fee  is  a 
part  of  the  judgment,  for  the  purpose 
of  determining  the  amount  in  controver- 
sy in  a  suit  to  set  aside  an  assignment 
thereof.  Lee  Line  Steamers  v.  Robin- 
son, 232  F.  417,  146  C.  C.  A.  411. 

Where  a  purchaser  from  a  New  Mexi- 
co county  of  state  tax  certificates  sued 
to  enjoin  the  treasurer  from  issuing 
redemption  certificates,  without  pay- 
ment of  cert&in  costs  and  penalties 
which  had  accrued  up  to  the  date  of 
purchase,  such  costs,  etc.,  which  ex- 
'cceded  the  amount  necessary  to  give 
the  federal  court  jurisdiction,  under 
this  section,  were  not  "costs,"  as  used 
in  the  provision  declaring  that  such  ac- 
cessory demands  cannot  be  counted  in 
computing  the  jurisdictional  amount. 
Glen  Inv.  Co.  v.  Romero  (G.  C.  A.)  254 
F.  239. 

W^here  right  to  attorney's  fees  stipu- 
lated for  in  note  sued  on,  dependent  upon 
what  law  controlled,  was  in  controver- 
sy, held,  that  the  amount  of  the  fee  was 
to  be  included  to  make  up  the  jurisdic- 
tional amount.  Le  Roy  v.  Hartwick 
(D.  C.)   229  F.  857. 

t 

(G)  Determination  of  amount 

101.  Objections  to  amount  and  dis- 
position thereof.— Where  suit  in  federal 
court  for  mandatory  injunction  involv- 
ed public  questions,  court  may  on  its 
own  motion  raise  questions  whether 
amount  in  controversy  was  within  its 
jurisdictional  limit,  and  whether  com- 
plainant had  an  adequate  remedy  at 
law.  Gaines  v.  Baltimore  &  C.  S.  S. 
Co.  (D.  C.)  234  F.  786. 

Where  the  jurisdictional  question  is 
first  raised  upon  the  trial,  if  defendant 
then  elects  to  plead  it,  the  court  should 
determine  the  facts  governing  it;  and  if 
it  is  decided  against  defendant,  or  if 
he  waives  his  right  to  object,  the  court 
may  proceed  to  try  the  merits.  Kever 
V.  Philadelphia  &  Reading  Coal  &  Iron 
Co.  (D.  C.)  234  F.  814. 

i03.  Amount   claimed   as   test.— The 

damages  claimed  fix  the  amount  in  con- 
troversy   for   purpose    of    determining 
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whether  federal  court  has  jurisdiction, 
and  not  the  recovery.  Central  Com- 
mercial Co.  V.  Jones-Dusenbury  Co. 
(C.  C.  A.)  251  F.  13. 

Relative  to  jurisdiction  of  federal 
court,  when  damages  recoverable  on 
facts  stated  may  be  more  or  less  than 
$3,000  as  jury  finds  it,  amount  alleged 
and  claimed  is  the  amount  in  contro- 
versy; but  when  the  law  fixes  damages 
on  facts  stated,  that  sum  controls. 
Federal  Wall  Paper  Co.  v.  Kempner  (D. 
C.)  244  F.  240. 

108.  Effect  of  verdict  or  Judgment  for 
less  than  Jurisdictional  amounts— Where 
plaintiff  in  good  faith  believed  he  was 
entitled  to  recover  Arom  defendants  a 
sum  greater  than  $3,000,  the  federal 
courts  have  jurisdiction,  notwithstand- 
ing plaintiff  recovered  a  less  sum  or 
nothing  at  all.  Garrett  v.  Mallard,  238 
F.  335,  151  C.  C.  A.  351. 

Where  complaint  alleged  damages  at 
a  sum  beyond  $3,000,  and  it  did  not  ap- 
pear it  was  impossible  for  plaintiff  to 
recover  that  amount  and  evidence  did 
not  show  that  damages  had  been  fraud- 
ulently magnified,  jurisdiction  cannot 
be  questioned  because  recovery  was  less 
than  $3,000.  Mullins  Lumber  Co.  v. 
Williamson  &  Brown  Land  &  Lumber 
Co.,  246  F.  232,  158  C.  C.  A.  392. 

Where  the  amount  claimed  in  a  com* 
plaint  would  give  a  federal  court  ju- 
risdiction, the  fact  that  upon  the  trial 
the  amount  recovered  is  less  than  the 
jurisdictional  amount  does  not  defeat 
the  court's  jurisdiction.  Le  Roy  v. 
Hartwick  (D.  C.)  229  F.  857. 

(H)  Allegations  in  pleadinffs 

109.  Necessity  of  allegation  of  Ju- 
risdictional amount.— It  is  not  absolute- 
ly necessary  that  a  bill  in  equity  in  a 
federal  court  should  contain  an  allega- 
tion that  the  amount  in  controversy  ex- 
ceeds $3,000,  where  that  fact  appears 
from  other  allegations.  Lee  Line 
Steamers  v.  Robinson,  232  F.  417,  146 
C.  C.  A.  411. 

Where  policy  holders  failed  to  al- 
lege amount  of  their  claims,  though 
given  an  opportunity  to  set  forth  by 
amendment  amount  of  their  claims, 
held,  that  federal  District  Court  was 
warranted  in  assuming  that  amounts  in- 
volved were  less  than  jurisdictional 
amount.  Eberhard  v.  Northwestern 
Mut.  Life  Ins.  Co.,  241  F.  353,  154 
C.  C.  A.  233. 

The  federal  court  is  without  jurisdic- 
tion of  a  suit  based  on  diversity  of 
citizenship,  unless  the  allegation  of 
damages  is  sufficient  on  its  face  to  sat- 
isfy the  jurisdictional  requirement  as 
to  amount  involved.  Fuerst  Bros.  & 
Co.  V.  Polasky  (C.  C.  A.)  249  F.  447. 

110.  Sufficiency  of  allegation^— In  a 

suit  by  two  heirs  to  establish  an  inter- 
est in  land  of  a  decedent,  an  allega- 
tion that  one  of  the  complainants  was 
entitled   to  a  one-eighth  interest,  and 
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the  other  to  s  two-eighths  interest, 
'Vhich  said  interests  are  of  the  value  of 
$4,500  and  upwards,"  does  not  amount 
to  an  averment  that  the  interest  of  ei- 
ther eomplahiant  is  of  the  value  of  more 
than  $3,000  in  order  to  confer  jurisdic- 
tion on  the  federal  District  Court. 
Pinel  V.  Pinel,  36  S.  Ct.  416,  240  U. 
S.  594.  60  L.  Ed.  817. 

Where,  in  action  against  attorneys 
for  neglecting  to  defend,  declaration 
did  not  show  existence  of  defense,  held, 
that  it  failed  to  show  amount  within 
court*s  jurisdiction,  even  though  at- 
torneys were  liable  for  nominal  dam- 
ages. Maryland  Casualty  Co.  v.  Price, 
231  F.  397.  145  C.  C.  A.  391,  affirming 
judgment  (D.  C.)  Same  v.  Price,  Smith, 
SpUman  &  Clay,  224  F.  271. 

In  a  suit  to  .enjoin  the  taking  of  rail- 
road station  property  for  street  pur- 
poses, an  allegation  in  the  bill  that  the 
value  of  the  matter  in  controversy  ex- 
ceeds $3,000  is  sufficient  to  give  a  fed-, 
eral  court  jurisdiction,  where,  if  the 
theory  of  complainant  as  to  the  meas- 
ure of  damages  for  the  taking  of  the 
property  should  be  sustained,  the  dam- 
age would  exceed  that  sum.  Chicago, 
M.  &  St.  P.  Ry.  Co.  V.  Incorporated 
Town  of  Lost  Nation  (D.  C.)  237  F. 
709. 

Aside  from  $500  paid  on  contract  of 
defendant  to  sell  goods  to  plaintiff, 
complaint  for  refusal  to  deliver,  and 
affidavit  for  plaintiff  on  motion  to  dis- 
miss, held  to  show,  as  recoverable  dam- 
ages and  amount  in  controversy,  only 
the  difference  between  contract  price 
and  value  of  goods  as  warranty,  though 
complaint  alleged  damages  in  greater 
sum.  Federal  Wall  Paper  Co.  v.  Kemp- 
ner  (D.  C.)  244  F.  240. 

Relative  to  '  amount  in  controversy, 
and  consequent  jurisdiction  of  court,  in 
action  for  damages  for  part  of  goods 
bought  not  being  as  warranted,  and  the 
balance  not  being  delivered,  held  on 
motion  to  dismiss,  that  under  the  com- 
plaint $500  alleged  paid  on  making  of 
contract  would  not  be  considered  in- 
cluded in  $1,975  alleged  paid  for  part 
delivered.    Id. 

In  suit  to  restrain  collection  of  drain- 
age tax,  complaint  alleging  generally 
that  amount  exceeds  $3,000,  and  mak- 
ing Exhibit  A,  attached  to  bill,  a  part 
of  the  same,  and  praying  reference, 
held  to  sufficiently  show  that  amount 
in  controversy  was  over  $3,000,  ex- 
clusive of  interest  and  costs,  so  that 
federal  court  had  jurisdiction.  Ever- 
glades Drainage  League  v.  Napoleon 
B.  Broward  Drainage  Dist.  (D.  C.) 
253  F.  246. 

(7)  Evidence   (tnd   burden   of  proof 

1 13.  Evidence  as  te  value.— The  com- 
pla^t  and  answer  may  be  supplemented 
by  affidavits  as  to  the  real  value  or 
amount  in  controversy  on  motion  to 
dismiss  on  the  ground  that  the  amount 
is  insufficient  to  give  jurisdiction.    Fed- 


eral Wall  Paper  Co.  Kempner  (D,  C.) 
244  F.  240. 

The  papers,  on  motion  to  dismiss  on 
the  ground  that  the  amount  in  contro- 
versy was  insufficient  to  give  juris- 
diction, failing  to  show  what  sum  plain- 
tiff received  on  sale  of  goods  on  de- 
fendant's account,  held  it  is  fair  to  as- 
sume that  it  received  what  it  alleges 
they   were   worth.    Id. 

il  14.  Sufficiency  .—A  federal  court  of 
equity  is  not  without  jurisdiction  to 
render  a  decree  for  an  injunction 
against  continuing  trespasses,  where 
threatened  irreparable  injury  is  alleg- 
ed by  the  mere  fact  that  no  proof  has 
been  made  of  the  specific  amount  of  that 
injury.  Moline  Plow  Co.  v.  Omaha  Iron 
Store  Co.,  235  F.  519,  149  O.  C.  A.  65. 

Amount  in  controversy,  as  regards 
jurisdiction  of  court,  held  limited  to 
damages  alleged  and  claimed  in  com- 
plaint, alleging  no  facts  showing  more, 
notwithstanding  affidavit  for  plaintiff 
on  motion  to  dismiss.  Federal  Wall 
Paper  Co.  v.  Kempner  (D.  C.)  244  F. 
240. 

V.  SUITS  UNDER  THE  CONSTI- 
TUTION;   FEDERAL   LAWS 
OR  TREATIES 

(A)  Federal   question    a$  jurisdiotional 

ground 

115.  In  general.-^Where  a  suit  in- 
volves a  substantial  controversy  re- 
jecting a  federal  question,  raised  in 
good  faith,  the  jurisdiction  of  a  fed- 
eral court  does  not  depend  on  diversity 
of  citizenship,  nor  on  the  validity  of 
the  claim  assorted.  Benedict  v.  City 
of  New  York,  247  F.  758,  150-  C.  C.  A. 
616,  affirming  decree  (D.  C.)  235  F. 
258. 

119.  Settled  legal  proposltionsd— As- 
suming that  bill  to  enforce  price  main- 
tenance contract  asserted  rights  under 
patent  laws,  a  federal  District  Court 
had  jurisdiction  to  determine  whether 
suit  arose  under  such  laws,  where  ques- 
tion had  not  then  been  conclusively 
settled  in  negative.  Boston  Store  of 
Chicago  V.  American  Graphophone  Co., 
38  S.  Ct  257,  246  U.  S.  8,  62  L.  Ed. 
551,  Ann.  Cas.  1918C.  447. 

W^hen  federal  law  involved  in  suit 
has  been  settled  by  United  States  Su- 
preme Court,  it  no  longer  furnishes 
basis  for  a  claim  that  case  arises  under 
laws  of  United  States.  Postal  Tele- 
graph Cable  Co.  of  Montana  v.  Nolan 
(D.  C.)  240  F.  754. 

i29.  Allegations  in  pleadings^Neces- 
sity  ef  pleading  federal  quostlon.r— For 

federal  court  to  have  jurisdiction  over 
suit  under  Judicial  Code,  §  24,  subd. 
1,  cl.  "a,"  as  one  arising  under  the  Con- 
stitution and  laws  of  the  United  States, 
that  fact  must  appear  in  plaintiff's  pe- 
tition and  cannot  be  shown  by  any  oth- 
er pleading.  Bronson  v.  Boards  of 
Sup'rs  of  Emmet  and  Kossuth  Coun- 
ties, Iowa  (D.  C.)  237  F.  212. 
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131.  —^  Antidpation  of  defenses.^ 
A  suit  by  a  railroad  company,  which 
leased  its  line,  to  compel  the  lessee 
company  to  issue  passes  pursuant  to 
the  lease  agreement,  is  not  one  over 
which  the  federal  courts  have  jurisdic- 
tion under  Act  Aug.  13,  1888,  c.  866, 
25  Stat.  433,  as  a  suit  arising  under 
the  Constitution  and  laws  of  the  United 
States,  because  the  lessee's  probable 
defense,  based  on  the  inhibition  against 
the  issuance  of  passes  found  in  the 
acts  to  regulate  commerce  was  antici- 
pated and  attacked  on  the  ground  that 
such  defense  was  unavailing  under  the 
Constitution.  Peterborough  R.  R.  v.- 
Boston  &  M.  R.  R.  (C.  O.  A.)  239  F. 
97. 

Suit  for  damages  for  injuries  to 
plaintiff's  land  by  construction  of  drain- 
age ditch  under  Iowa  laws  held  not 
one  arising  under  federal  laws  or 
Constitution,  within  Judicial  Code,  § 
24,  subd.  1,  d.  "a,"  over  which  District 
Court  had  jurisdiction  because  of  al- 
legation law  was  invalid  under  the 
United  States  Constitution;  averment 
merely  anticipating  defense.  Bronson 
V.  Boards  of  Sup'rs  of  Emmet  and 
Kossuth  Counties,  Iowa  (D.  C.)  237 
F.  212. 

{B)  Cases  arising  under  the  constitution 

134.  Constitutional  question  as 
ground  for  Jurisdiction.— Federal  Dis- 
trict Court  has  jurisdiction  to  enjoin 
enforcement  by  state  of  provisions  <Jf 
Laws  S.  D.  1915,  c  275,  prohibiting 
dealing  in  corporate  stock  without  state 
sanction,  wliich  act  is  assailed  as  repug- 
nant to  federal  Constitution.  •  Caldwell 
V.  Sioux  Falls  Stockyards  Co.,  37  S. 
Ct.  224.  242  U.  S.  559,  61  L.  Ed.  493. 

Where  complainant  Invoked  rights 
under  Constitution  of  the  United  States 
which  were  combated  by  defendant  and 
federal  District  Court  decided  cause  on 
constitutional  grounds  raised,  jurisdic- 
tion was  shown,  though  the  parties 
were  citizens  of  the  same,  state.  City 
of  Mitchell  v.  Dakota  Central  Telephone 
Co.,  38  S.  Ct.  362,  246  U.  S.  396,  62 
L.  Ed.  793. 

Violation  of  plaintiff's  rights  under 
Const.  U.  S.  Amend.  14,  by  St.  Mass. 
1911,  c.  628,  §  25,  held  not  to  give  fed- 
eral court  jurisdiction,  unless  such 
violation  is  an  essential  part  of  the 
cause  of  action.  Supreme  Council  of 
Royal  Arcanum  v.  Hobart,  244  F. 
385,  157  C.  C.  A.  11. 

Federal  court  held  without  jurisdic- 
tion of  certificate  holder's  suit  for  re- 
ceiver of  fraternal  society,  even  though 
St.  Mass.  1911,  c.  628,  §  25,  prohibit- 
ing such  suits,  violated  his  rights  un- 
der Const.  U.  S.  Amend.  14.    Id. 

Even  when  a  threatened  act  may  be 
an  impairment  of  a  contract  or  a  dep- 
rivation of  property  without  due  pro- 
cess of  law  still  if  the  only  means 
threatened  to  be  used  are  resort  to  the 
courts  or  legal  proceedings,  a  case  ia 
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not  stated  within  the  jurisdiction  of  a 
federal  court  as  involving  a  constitu- 
tional question.  Columbus  Ry.,  Power 
&  Light  Co.  V.  City  of  Columbus, 
Ohio  (D.  C.)   253  F.  499.  ■ 

149.  Prooeeding  without  due  process 
of    law  —  Criminal    proceedings.  —  One 

convicted  of  violating  a  state  school 
law,  after  opportunity  to  present  his 
defense,  cannot  maintain  suit  in  a  fed- 
eral court  to  enjoin  proceedings  for 
subsequent  violation,  on  theory  that 
state  decisions  were  erroneous  and  de- 
nied due  process  of  law,  in  violation  of 
Const.  Amend.  14.  Gillen  v.  Board  of 
Public  Education  of  City  of  Philadel- 
phia (D.  C.)  250  F.  649. 

152. Eminont  domaln.p-The  fed- 
eral District  Court  has  jurisdiction 
without  diversity  of  citizenship  of  a 
bill  to  prevent  a  municipality  from  ap- 
propriating complainant's  water  rights 
without  compensation,  the  bill  alleging 
that  the  city  is  insolvent  and  that  its 
act  will  violate  the  contract  and  due 
process  clauses  of  the  federal  Consti- 
tution. Cuyahoga-River  Power  Co.  v. 
City  of  Akron,  36  S.  Ct.  402,  240  U.  S. 
462,  60  L.  Ed.  743,  reversing  decree  (D. 
C.)  210  F.  524. 

155. Local     improvements.~Al- 

though  bill  to  restrain  collection  of 
drainage  tax,  imposed  pursuant  to 
Laws  Fla.  1917,  c.  7430,  §  7,  did  not 
specifically  attack  section  7,  where  it 
contained  allegations  that  said  sec- 
tion deprived  complainants  of  their 
property,  without  due  process  of  law,  it 
raised  a  federal  question,  vesting  fed- 
eral court  with  jurisdiction,  provided 
matter  in  controversy  exceeded  $3,000, 
exclusive  of  interest  and  costs.  Ever- 
glades Drainage  League  -v.  Napoleon  B. 
Broward  Drainage  Dist.  (D.  C.)  253 
F.  246. 

157.  —A—  Occupation  of  street  by  car- 
riers or  electric  companies.— The  feder- 
al court  has  jurisdiction  of  a  suit  where- 
in it  was  asserted  the  conditions  as  to 
use  of  streets  by  franchiseless  street 
railroad  company  were  so  unreasonable 
as  to  work  a  deprivation  of  property 
without  due  process,  in  violation  of 
Const.  U.  S.  Amend.  14.  Henry  L.  Do- 
herty  &  Co.  v.  Toledo  Rys.  &  Light  Co. 
(D.   C.)   254  F.  597. 

172.  Denial  of  equal  protection  of 
the  law— Taxation  of  p ro party d— Feder- 
al District  Court  has  jurisdiction,  Ir- 
respective of  citizenship,  of  bill  to  en- 
join state  officers  from  enforcing  state 
and  local  taxes  on  intangible  property 
of  public  service  corporation  which,  if 
permitted,  would  violate  Const.  Amend. 
14,  as  denying  equal  protection  of  laws. 
Greene  v.  Louisville  &  L  R.  Co.,  37 
S.  Ct.  673,  244  U.  S.  499,  61  L.  Ed. 
1280,  Ann.  Cas.  1917E,  88. 

(CT)  Cases  arising  under  federal  laws 

192.  Laws  relating  to  public  lands 
— Teiegrapti  companies^— Suit  by  inter- 
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state  telegraph  company  to  restrain 
railroad^s  cotenants  in  fee  of  right  of 
way  from  removing  plaintifiTs  tele- 
grapli  lines,  erected  on  right  of  way 
with  railroad's  permission,  is  not  con- 
troversy arising  under  Comp.  St.  1916, 
I  10072.  Postal  Telegraph  Cable  Co. 
of  Montana  v.  Nolan  (D.  C.)  240  F.  754. 

207^  Laws  relating  to  commere^— 
Enforcement   of    Interstate   cemmeroe 

actSd— While  bill  charging  violaition.  jof 
Sherman  and  Clayton  Acts  pr^c^ents 
federal  question,  justiciable  under  Ju- 
dicial Code,  S  24  (a),  in  District  Court, 
regardless  of  citizenship  of  parties, 
yet  under  section  51  such  suit  cannot 
be  brought  by  original  process  in  any 
other  district  than  that  of  which  de- 
fendant is  an  inhabitant.  Yenner  y. 
Pennsylvania  Steel  Co.  of  New  Jersey 
(D.  C.)  250  F.  292. 

209.  — »  Killing  or  injuring  of  stock 
by  carrJersw— A:n  action  for  injuries  to  an 
interstate  shipment  of  live  stock  is 
governed  by  the  various  acts  regulating 
commerce,  and  so  is  one  arising  under 
the  Constitution  or  laws  of  the  United 
States  within  Judicial  Code,  §  28 
(Comp.  St.  1916,  §  1010),  providing  for 
removal  of  such  causes,  and  section  24 
(section  991),  giving  the  District  Courts 
jurisdiction  of  such  causes ;  that  is,  the 
right  arising  to  hear  and  determine 
the  same.  Hartford  Fire  Ins.  Co.  v. 
Kansas  City,  M.  &  O.  Ry.  Co.  of  Tex- 
as (D.  C.)  251  F.  332. 

211. Rates  and  charges.«Under 

this  section  and  Interstate  Commerce 
Act,  District  Court  has  jurisdiction  of 
action  by  railroad  company  on  claim 
based  on  provisions  of  tariff  duly  filed, 
published,  and  approved  as  required, 
regardless  of  consignee*s  defense  that 
he  was  mere  commission  merchant,  and 
that  railroad  company,  having  failed 
to  present  charge  at  time  of  arrival 
of  shipment,  was  estoped  thereafter 
to  assert  claim;  property  having  been 
sold  and  proceeds  remitted  to  owner. 
Louisville  &  N.  R.  Co.  v.  Rice,  38  S. 
Ct.  429,  247  TJ.  S.  201,  62  L.  Ed.  1071. 

Under  Interstate  Commerce  Act,  { 
9  (Comp.  St.  1916,  §  8573),  District 
Court  held  to  have  jurisdiction  of  ac- 
tion by  one  carrier  against  another, 
which  had  been  paid  portion  of  freight 
charges  to  which  it  was  not  entitled 
under  the  tariffs  filed.  Mobile^  &  O.  R. 
Co.  V.  Washington  &  C.  Ry.  Co.  (D. 
C.)  242  F.  531. 

214.—^  Telegraph  com paniesd— Fact 

that  destruction  of  telegraph  line 
along  right  of  way  in  which  defend- 
ants were  cotenants  would  interfere 
with  interstate  commerce  does  not  give 
the  federal  court  jurisdiction  of  a  suit 
between  citizens  of  the  same  state  to 
restrain  such  destruction.  Postal  Tel-, 
egraph  Cable  Co.  of  Montana  v.  Nolan 
(D.  C.)  240  F.  754. 

Under  Act  June  18,  1910,  {  7  (Comp. 
St.  1916,  S  8563),  federal  courts  have 
jorisdiction    relating    to    a    telephone 


company's  duties  as  an  interstate  agen- 
cy. Stephens  v.  Ohio  State  Telephone 
Co.  (D.  C.)  240  F.  759. 

2I5I/2-  Laws  relating  to  patents— 
Slander  of  tltle^— Suit  by  owner,  man- 
ufacturer, and  seller  of  a  claimed  pat- 
eoted  pump  alleging  slander  of  title 
to  his  patent  arises  under  the  law  of 
the  state,  rather  than  patent  laws  of 
the  United  States.  American  Well 
Works  Co.  V.  Layne  &  Bowler  Co,,  36 
S.-.€t;'585,  24i  U^S.  257;  00-.I>;  E<1. 

•'9rrK   •         ••'-.'      '.  .  •  ;".;  ''•.    '- 

218.  —  Unfair  com  petition;— 
Where,  in  an  infringement  suit,  the 
patent  is  held  valid  and  infringed,  a 
claim  for  unfair  competition  arising 
out  of  the  infringement  may  be  con- 
sidered in  the  accounting  of  profita  and 
damages,  although  the  parties  are  citi- 
zens of  the  same  state.  K-W  Igni- 
tion Co.  V.  Tenico  Electric  Motor  Co., 
243  F.  588.  156  C.  C.  A.  286. 

In  the  absence  of  diversity  of  citi- 
zenship, a  federal  court  is  without  ju- 
risdiction of  a  suit  for  unfair  compe- 
tition, although  joined  with  a  cause  of 
action  for  infringement  of  patent, 
where  the  alleged  unfair  competition 
arises  from  acts  independent  of  the  in- 
fringement. Mallinson  v.  Ryan  (D.  C.) 
242  F.  951. 

219.  Laws  relating  to  copyrights^— 
A  suit  by  the  owner  of  the  copyright 
of  a  play  to  enjoin  licensees  from  pro- 
ducing it  as  a  photo-play,  which  right 
they  claim  under  their  license  con- 
tract, is  one  for  infringement  of  copy- 
right, of  which  a  federal  court  has 
jurisdiction,  regardless  of  the  citizen- 
ship of  the  parties.  Harper  Bros.  v. 
Klaw  (D.  C.)  232  F.  609. 

221.  Revenue  law8.^Suit  against  of- 
ficers of  the  internal  revenue  depart- 
ment to  set  Aside  a  sale  of  land  to  the 
government  held  one  against  the  Unit- 
ed States,  of  which  the  court  was  with- 
out jurisdiction.  Gouge  v.  Hart  (D.  C.) 
250  F.  802. 

Plaintiff's  case  being  founded  on  the 
application  to  the  facts  of  the  con- 
gressional exemption  of  Liberty  Bonds 
from  taxation,  and  such  application 
being  in  dispute,  the  federal  court  has 
jurisdiction.  Iowa  Loan  &  Trust  Co. 
V.  Fairweather  <D.  C.)  252  F.  605. 

223.  Actions  by  or  against  United 
States  corporations.^Act  March  3, 
1871,  S  1,  gave  no  exceptional  federal 
jurisdiction  of  suits  against  railroad 
corporation  created  under  it.  Bank- 
ers* Trust  Co.  V.  Texas  &  P.  Ry.  Co., 
36  S.  Ct.  569,  241  U.  S.  295,  60  L.  Ed. 
1010. 

Since  enactment  of  Act  Jan.  28, 
1915.  §  5.  38  Stat.  804,  post,  $  1233a, 
suit  by  or  against  railroad  incorporated 
under  act  of  Congress  is  one  arising 
under  the  laws  of  the  United  States, 
unless  there  was  reason  therefor  oth- 
er than  that  the  company  was  thus 
incorporated.    Id. 

A  suit  to  foreclose  mortgage  of  rail- 
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road  incorporat«d  under  federal  laws 
does  not  arise  under  laws  of  the  Unit- 
ed States  so  as  to  be  within  jurisdiction 
of  federal  court,  since  the  enactment 
of  Act  Jan.  28,  1915,  §  6,  88  Stat.  804, 
post,  §  1233a.    Id. 

That  corporation  was  operating  saw- 
mill in  execution  of  contract  with  gov- 
ernment held  not  to  give  District  Court 
jurisdiction  of  suit  to  restrain  intimi- 


p." 


company  manufacturing 
for  the  United  States  out  of  supplies 
furnished  by  the  United  States,  which 
were  shipped  in  interstate  commerce, 
etc.,  is  acting  under  the  authority  of 
the  laws  of  the  United  States  to  as 
full  an  extent  as  though  it  had  been 
incorporated  under  and  in  pursuance 
of  national  laws,  and  the  federal  courts 
have  jurisdiction  of  a  suit  by  such 
company  to  enjoin  a  labor  union  from 
iUegally  interfering  with  its  prosecu- 
tion of  government  work.  Wagner 
Electric  Mfg.  Co.  v.  District  Lodge, 
No.  9,  International  Ass*n  of  Machin- 
ists (D.  C.)  252  F.  597. 

229.  Actions  by  or  against  national 
banks  or  receivers  thereof— Suits  by  or 
against  receivers^— A  suit  by  the  re- 
ceiver of  a  national  banlc  in  the  course 
of  winding  up  its  affairs  held  within 
the  jurisdiction  of  a  federal  District 
Court,  under  Judicial  Code,  §  24,  par. 
16.  Bates  v.  Dresser  (D.  C.)  229  F. 
772. 

232.  Actions  by  or  against  receivers 
appointed  by  federal  oourtsw— Objection 
to  jurisdiction,  because  plaintiff  and 
defendant  were  both  citizens  of  Colo- 
rado, was  untenable  in  suit  by  receiv- 
er appointed  by  federal  court  against 
resident  of  state  of  which  receiver  was 
resident.  Glenwood  Irr.  Co.  v.  Val- 
lery,  248  F.  483,  160  C.  C.  A.  493. 

233.  Actions  by  or  against  United 
States  officers.— Under  Judicial  Code, 
§§  24,  28  (Comp.  St.  1916,  §  1010),  held, 
that  suit  begun  in  state  court  to  en- 
join postal  inspector  from  delivering 
to  third  person  property  in  posses- 
sion of  petitioner,  who  had  been  ap- 
pointed postmaster,  may  by  defendant 
be  removed  to  federal  court.  Porter 
V.  Coble,  246  F.  244,  158  C.  C.  A. 
404. 

A  suit  by  the  Director  General  of 
Railroads  to  enjoin  sale  of  land  own- 
ed by  a  railroad  under  execution  is- 
sued on  a  judgment  of  a  state  court, 
on  the  theory  that,  having  talcen  pos- 
session of  the  same,  it  was  exempt 
from  process  under  act  of  March  21, 
1918,  is  a  suit  of  a  civil  nature  arising 
under  the  laws  of  the  United  States, 
etc.,  of  which  the  federal  District 
Court  has  jurisdiction,  for  it  must  be 
deemed  that  Act  March  21,  1918,  modi- 
fied Jud.  Code,  §  265  (Comp.  St.  1916, 
§   1242).    United  States   Railroad   Ad- 
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ministration  v.  Burch  (D.  C.)  254  F. 
140, 

234.  Actions  on  bonds  of  government 
contractors*— United  States  court  has 
jurisdiction  to  dispose  of  suit  on  sure- 
ty bond  given  United  States  govern- 
ment for  performance  of  contract  with- 
in South  Carolina  for  erection  of  post 
office,  under  Act  Cong.  Aug.  13,  1894, 
28  Stat.  278,  as  amended  by  Act  Cong. 
Feb.-'ii,  1905,  33  Stat.  811.  Equitable 
Surety  Co.  v.  Illinois  Surety  Co.  (S. 
•C.^  fti^'S,  B.  882. 

238.  Indians  and  Indian  landsw— See 

Wellsville  OU  Co.  v.  Miller,  37  S.  Ct. 
362,  243  U.  S.  6,  61  L.  Ed.  559,  af- 
firming judgment  150  P.  186,  48  OkL 
386. 

Allegations  in  bill  of  lessee  of  an 
oil  and  gas  mining  lease  from  the  heirs 
of  an  Indian  homestead  allottee  for 
recovery  of  possession  and  for  an  in- 
junction, alleging  that  a  subsequent 
lease  to  defendant  approved  by  Secre- 
tary of  Interior  was  void  under  Act 
May  27,  1908,  presented  a  cause  of 
action  within  the  jurisdiction  of  a 
federal  District  Court.  Lancaster  v. 
Kathleen  Oil  Co.,  36  S.  Ct.  711.  241 
U.  S.  551,  60  L.  Ed.  1161. 

2381/2*  Lever  act^— Though,  in  the  ab- 
sence of  diversity  of  citizenship,  the 
federal  court  has  no  jurisdiction  to 
determine  the  controversy  of  price  at 
'which  defendant  agreed  to  furnish  coal 
to  plaintiif,  a  public  service  corpora- 
tion, it  will,  leaving  that  question  for 
courts  of  competent  jurisdiction,  en- 
join defendant  from  disobeying  the  or- 
der of  a  state  fuel  administrator,  under 
the  Lever  Act  (post,  §  3115l^aa),  to 
continue  furnishing  plaintiff  with  coal 
till  the  act  by  its  terms  ceases  to  be 
in  effect,  by  termination  of  the  war, 
ascertained  and  proclaimed  by  the  Pres- 
ident. West  Virginia  Traction  &  Elec- 
tric Co.  V.  Elm  Grove  Mining  Co.  (D. 
C.)  253  F.  772. 

241.  Pleading  .^Allegations  in  suit  by 
owners  of  placer  mining  claim  to  can- 
cel record  of  location  certificates  as 
cloud  on  title  must,  when  determining 
whether  bill  states  cause  of  action  un- 
der mining  laws  of  United  States,  be 
regarded  as  essential  parts  of  cause 
of  action,  either  under  general  equity 
rule  or  under  Rev.  Codes  Mont.  §3 
6115,  6870,  under  which  complaint  in 
suits  to  remove  cloud  must  show  facts 
causing  injury  to  plaintiff.  Hopkins  v. 
Wallter,  37  S.  Ct.  711,  244  U.  S.  486, 
61  L.  Ed.  1270. 

In  an  action  to  recover  treble  dam- 
ages, under  Sherman  Anti-Trust  Act, 
§  7  (Comp.  St.  1916.  §  8829),  provid- 
ing for  such  damages  for  violation  of 
section  3  (Comp.  St.  1916,  §  8S22), 
•court  is  without  jurisdiction,  unless 
plaintiff  alleges  and  proves  that  he  was 
injured  by  unlawful  combination  in  vio- 
lation of  act.  Noyes  v.  Parsons,  245 
F.  689,  158  C.  C.  A.  91. 

Jurisdiction  of  federal  court  over  ac- 
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tion  for  damages  for  violation  of  Sher- 
man Anti-Trust  Act  (Gomp.  St.  191G, 
§  8820  et  seq.)  must  appear  by  dis- 
tinct ayezments  according  to  rules  of 
good  pleading,  and  cannot  be  left  to 
inference.    Id. 

A  case  does  not  arise  under  the  laws 
of  the  United^  States,  so  as  to  give 
District  Coiurt  jurisdiction,  unless  it  is 
apparent  from  complaint  that  it  in- 
volves substantial  dispute  respecting 
the  validity,  construction,  or  effect  of 
some  federal  law,  upon  the  determina- 
tion of  which  result  depends.  Postal 
Telegraph  Cable  Co.  of  Montana  v. 
Nolan  (D.  C.)  240  F.  754. 

A  petition  seeking  to  recover  for  in- 
juries to  a  shipment  of  cattle,  alleg- 
ing that  the  cattle  were  shipped  from 
one  state  to  another,  though  making 
no  specific  reference  to  any  federal 
law,  states  an  action  arising  thereun- 
der, as  the  various  acts  regulating 
comn>erce  govern.  Hartford  Fire  Ins. 
Co.  V.  Kansas  City,  M.  &  O.  Ry.  Co. 
of  Texas  (D.  C.)  251  F.-332. 

VI.  SUITS      BETWEEN      CITIZENS 
OF   DIFFERENT  STATES 

(A)  Diversiiy  of  citizenship  <m  jurisdic- 
tional ground 

248.  In  general^— See  Benedict  v. 
City  of  New  York  (C.  0.  A.)  247  F. 

758. 

Jurisdiction  given  to  federal  courts 
on  account  of  diversity  of  citizenship 
of  parties  is  intended  merely  to  se- 
cure to  nonresident,  as  against  citi- 
zens of  state,  impartial  trial,  and  does 
not  create  in  favor  of  nonresident  any 
rights  of  action  which  citizens  of  the 
state  under  like  situation  would  not 
have.  Paterlini  v.  Memorial  Hospital 
A6s*n  of  Monongahela  City,  Pa.,  247  F. 
639,  160  C.  C.  A.  49,  affirming  judg- 
ment (D.  C.)  241  F.  429,  and  certiorari 
denied  38  S.  ,Ct.  334,  246  U.  S.  665,  62 
L.  Ed.  929. 

The  federal  District  Court  has  ju- 
risdiction of  a  suit  involving  $3,000  or 
more,  where  the  parties  are  citizens  of 
different  states.  Nevada -California 
Power.  Co.  v.  Hamilton  (D.  C.)  235  F. 
317. 

One  ground  of  jurisdiction  of  federal 
courts  is  diversity  of  citizenship.  Vil- 
lage Mills  Co.  V.  Houston  Oil  Co.  of 
Texas  (Tex.  Civ.  App.)  186  S.  W.  785. 

249.  Diversity  of  citizenship  alone  as 
sttfllcient  to  confer  Jurisdiction.«Where 

the  state  courts  have  not  t'lken  juris- 
diction, a  federal  court  sitting  in  eq- 
uity may  on  ground  of  diversity  of  citi- 
zenship take  jurisdiction  of  proceed- 
ings involving  a  decedent's  estate  only 
to  preserve  same  and  determine  rights 
of  creditors  and  others  to  share  in  the 
estate.  Smith  v.  Jennings,  238  F.  48, 
151  C.  O.  A.  124,  reversing  order  Jen- 
nings V.  Smith  (D.  C.)  232  F.  921. 

Notwithstanding  diversity  of  citizen- 
ship of  parties,  federal  court  held  with- 


out jurisdiction  to  entertain  habeas 
corpus  to  enable  petitioner  to  secure 
custody  of  child,  to  whose  custody  pe- 
titioner was  entitled  under  adoption 
proceedings  in  another  state.  Ex  par- 
te Bell  (D.  C.)  240  F.  758. 

Where  federal  jurisdiction  is  invok- 
ed, founded  only  on  the  fact  that  the 
action  is  between  citizens  of  dilterent 
states  and  the  suit  is  brought  in  the 
district  of  the  plaintiff's  residence,  ob- 
jection thereto  on  the  ground  that  the 
suit  should  have  been  brought  in  the 
district  of  the  defendant's  residence 
presents  a  question  of  venue,  rather 
than  of  jurisdiction;  and  if  in  such  case 
the  requisite,  diversity  of  citizenship 
appears  the  objection  is  not  well  tak- 
en. Judicial  Code,  §§  24,  51  (Comp. 
St.  1916,  §§  991[1],  1033).  Tate  v. 
Baugh  (D.  C.)  252  F.  317. 

250.  Existence  of  diversity  of  citi- 
zenship as  prerequisite  to  Juried  lotion. 

— Where   parties   plaintiff  and   defend- 
ant in  suit  by  trustee  of  bankrupt  to 
set    aside    alleged    fraudulent    transfer 
were    residents    of    same    state,    and 
transfer  was  made  more  than  year  be- 
fore filing  x)f  petition,  federal  court  had 
no    jurisdiction,    either    by    reason    of  ^ 
diversity  of  citizenship  or  under  Bank-  ' 
ruptcy  Act,  8§  60b,  67  (Comp.  St.  1916, 
§§  9644,  9651),  providing  for  the  set- 
ting   aside    of    preferential    transfers 
made  within  four   months   of  filing  of 
petition.    Hall  v.  Glenn  (D.  C.)  247  F.  * 
997.  . 

AVhere  nonresident  heirs  of  West  • 
Virginia  decedent,  all  residents  of 
same  state  sued  in  federal  District 
Court  for  West  Virginia  to  annul  his 
marriage  with  defendant,  a  resident  of 
the  state,  and  for  partition  of  liis  real 
estate,  court  cannot  entertain  juris- 
diction of  proceedings,  unless  such 
heirs  disclaim  any  right  to  assail  his 
marriage,  and  acknowledge  defendant's 
interest  in  estate  of  decedent,  for,  if 
her  marital  rights  were  destroyed, 
there  would  be  no  diversity  of  citizen- 
ship. Hastings  v.  Douglass  (D.  C.)  249 
F.  378. 

251.  Necessity  of  diversity  of  citizen- 
ship between  all  parties,  plaintiff  and 
defendant.— In  an  infringement  suit,  the 
court  held  without  jurisdiction  to  adju- 
dicate a  counterclaim  for  unfair  com- 
petition set  up  by  a  defendant,  who 
was  a  citizen  of  the  same  state  as  com- 
plainant. United  States  Expansion 
Bolt  Co.  V.  H.  G.  Kroncke  Hardware 
Co.,  234  F.  868,  148  C.  C.  A.  466, 
modifying  decree  (D.  C.)  225  F.  383. 

Where,  in  a  suit  in  the  federal  court, 
based  on  diversity  of  citizenship,  de- 
fendants impleaded  a  municipal  corpo- 
ration of  the  state  of  which  plaintiff 
was  a  citizen,  and  plaintiff  was  allow- 
ed to  file  an  amendment  to  the  decla- 
ration, asserting  that  the  several  de- 
fendants were  joint  tort-feasors,  the 
amendment  ousted  the  federal  court's 
jurisdiction,   and   it   therefore   had    no 
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power  to  enter  judgment  on  the  mer- 
its, either  for  plaintiff  or  any  one  of 
the  defendants.  Devost  v.  Twin  State 
Gas  &  Electric  Co.  (C.  O.  A.)  230  F. 
349. 

In  a  suit  to  enjoin  a  railroad  com- 
pany from  trespassing  upon  land  which 
it  had  formerly  occupied  as  a  right  of 
%vay,  federal  jurisdiction  depending  6n 
diversity  of  citizenship,  a  lessee  of  the 
land  to  whom  the  company  had  grant- 
ed the  right  to  remove  culm  is  an  indis- 
pensable party  defendant;  hence,  hav- 
ing been  made  a  party  by  amendment, 
the  suit  must  be  dismissed,  such  lessee's 
citizenship  being  the  same  as  that  of 
complainants.  Patterson  v.  Delaware 
&  Hudson  Co.  (C.  C.'A.)  251  F.  255. 

Where  the  citizenship  of  one  of  the 
necessary  defendants  was  the  same  as 
that  of  the  plaintiff,  the  federal  Dis- 
trict. Court  is  without  jurisdiction,  on 
the  ground  of  diversity  of  citizenship. 
Id. 

Suit  is  not  maintainable  in  federal 
court  on  ground  of  diversity  of  citizen- 
ship; defendants  and  one  of  plaintiffs 
being  citizens  of  the  same  state.  Rog- 
ers V.  Chickamauga  Trust  Co.  (C.  C. 
A.)  253  F.  541. 

Where  some  of  the  joint  plaintiffs 
where  citizens  of  the  same  state  as 
were  defendants,  the  federal  court  has 
no  jurisdiction  on  the  ground  of  divers- 
ity of  citizenship.  Hastings  v.  Hoog 
(D.  C.)  234  F.  103. 

253.  !— —  J^ncillary  proceedings.— Suit 
to  cancel,  as  procured  by  fraud,  a  re- 
lease of  judgment,  and  tq  subject  an 
equity  in  land  to  payment  of  the  judg- 
ment, is  ancillary  and  supplemental  to 
the  suit  in  which  the  judgment  was  re- 
covered, and  BO,  without  regard  to  the 
citizenship  of  the  parties,  may  be  main- 
tained in  a  federal  court  where  the 
judgment  was  recovered.  Ross  v.  Mil- 
ler (C.  C.  A.)  252  F.  697. 

The  fact  that  residents  of  the  same 
state  as  cross-complainant  were  made 
parties  to  a  cross-bill  filed  in  suit  for 
accounting  and  redemption  from  mort- 
gage by  a  trustee  in  bankruptcy  in 
the  federal  court  on  the  ground  of  di- 
versity of  citizenship  does  not  oust  the 
court  of  jurisdiction.  Brown  v.  Craw- 
ford (D.  C.)  252  F.  248. 

In  a  proceeding  ancillary  to  the  main 
suit,  as  to  suit  to  foreclose  a  mort- 
gage, it  is  not  requisite  to  jurisdiction 
that  there  be  a  diversity  of  citizenship 
as  to  parties.    Id. 

254.  Necessity  of  citizenship  or  resi- 
dence In  state  where  suit  is  brouglitd— 

Under  Judicial  Code,  §§  24,  28  (Comp. 
St.  1916,  §  1010),  a  United  States  citi- 
zen, bot  a  citizen  of  any  state,  cannot 
remove  an  action  brought  against  him 
by  a  citizen  of  the  state.  Hough  v. 
Soci^t^  Electrique  Westinghouse  de 
Russie  (D.  C.)  231  F.  341. 

255.  Necessity  of  citizensliip  or  resi- 
dence in  district  wliere  suit  is  brought. 

—Under    Judicial    Code,    §   28    (Comp. 
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St  1916,  §  1010),  providing  for  re- 
moval, section  51  (Comp.  St.  1916,  § 
1033),^  and  this  section,  relating  to  the 
jurisdiction  and  venue  of  suits,  a  suit 
begun  in  the  state  court  may  be  re- 
■  moved,  where  there  is  diversity  of  citi- 
zenship between  the  parties,  though 
all  of  the  plaintiffs  were  not  residents 
of  the  district  to  which  it  was  remov- 
ed. James  v.  Amarillo  City  Light  & 
Water  Co.  (D.  C.)  251  F.  337. 

Under  this  section,  giving  District 
Courts  jurisdiction  of  dvil  suits  be- 
tween citizens  of  different  states,  etc., 
and  section  51,  providing  that,  where 
jurisdiction  is  founded  on  diversity  of 
citizenship,  suit  shall  only  be  brought 
in  the  district  of  the  residence  of 
plaintiff  or  defendant,  a  District  Court 
has  jurisdiction  of  a  suit  between  citi- 
zens of  different  states  on  rcmov&l 
from  a  state  court,  although  all  of 
the  plaintiffs  were  not  citizens  of  such 
district.    Id. 

Where  all  parties  to  an  action  for  a 
tort  committed  in  South  Carolina  are 
nonresidents  of  the  state,  the  case  is 
triable  in  the  state,  and  not  subject 
to  removal.  Powell  v.  Southern  Ry. 
Co.  (S.  C.)  96  S.  E,  292. 

256.  Citizenship  of  parties  wltliin 
purview  of  statute.— A  minor,  having 
no  parents,  grandparents,  or  statutory 
guardian,  may  establish  a  domicile 
anywhere  for  the  purpose  of  federal 
jurisdiction.  Bjornquist  v.  Boston  & 
A.  R.  Co.  (C.  C.  A.)  250  F.  929. 

Domicile  is  the  test  of  citizenship 
for  the  purpose  of  the  jurisdiction  of 
the  courts  of  the  United  States.    Id. 

If  defendant  is  an  unincorporated  so- 
ciety, the  citizenship  of  its  members 
determines  the  jurisdiction  of  the  fed- 
eral court.  Wise  v.  Brotherhood  of  Lo- 
comotive Firemen  and  Enginemen  (C. 
C.  A.)  252  F.  961. 

A  domicile  of  choice,  once  acquired, 
is  not  lost  until  a  new  domicile  has 
been  acquired.  Parfnill  v.  Roanoke 
Times  Co.  (D.  C.)  252  F.  910. 

"Domicile"  and  "citizenship"  are  not 
always  synonymous,  though  where  dom- 
icile means  home,  and  describes  the 
state  in  which  a  citizen  of  the  United 
States  has  his  home,  and  to  which  he 
intends  to  return  if  absent,  it  is  usu- 
ally, if  not  always,  equivalent  to  state 
citizenship;  but  when  no  new  domicile 
has  been  acquired,  and  domicile  exists 
only  by  legal  fiction,  and  describes  the 
former  home  state  of  a  citizen  of  the 
United  States  to  which  he  never  intends 
to  return,  they  are  not  synonymous. 
Id. 

257.  States^— A  c  t  i  o  n     against 

state  bank  commissioner  and  his  sure- 
ty, though  not  an  action  against  a  state, 
held  not  maintainable  in  federal  court, 
because  the  parties  were  all  citizens 
of  one  state.  Martin  v.  Lankford,  38 
S.  Ct.  205,  245  U.  S.  547,  62  L.  Ed. 
464. 

The  federal  court  may  take  jurisdic- 
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tion  of  a  suit  on  the  ground  of  diver- 
eity  of  citizenship,  where  it  was  al- 
leged, notwithstand^g  plaintiff  had  re- 
moTed  from  Virginia,  the  state  of  de- 
fendant's residence,  only  a  short  time 
before  beginning  suit,  where  he  testi- 
fied that  he  intended  to  become  a  citi- 
seen  of  Maryland,  the  state  to  which 
be  removed;  his  citizenship  being  a 
question  of  intention.  Garrett  v.  Mal- 
lard (C.  C.  A.)  238  F.  335. 

Where  plaintiff  at  the  time  of  the 
commencement  of  his  action  was  dom- 
iciled in  a  state  different  from  that 
of  defendant,  he  is  a  citizen  of  that 
state  for  the  purpose  of  suing  in  the 
federal  courts.  Delaware,  L.  &  W.  R. 
Co.  V.  Petrowsky  (C.  C.  A.)  250  F. 
554. 

The  term  "citizen,"  as  used  in  the 
Judiciary  Act  with  reference  to  the 
jurisdiction  of  the  federal  courts, 
means  the  same  thing  as  domicile,  de- 
noting a  citizen  of  the  United  States 
residing  permanently  in  a  particular 
state.    Id. 

A  state  is  not  a  "citizen,"  and  a  fed- 
eral court  does  not  acquire  jurisdiction 
by  removal  of  a  suit  by  a  state  on  the 
ground  of  diversity  of  citizenship.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  State  of 
Nebraska  (C.  C.  A.)  251  F.  279;  Neva- 
da-California Power  Co.  v.  Hamilton 
(D.  C.)  235  F.  317. 

A  citizen  of  the  United  States  resid- 
ing abroad  who  has  abandoned  his  dom- 
icile is  not  a  citizen  of  any  state  un- 
der the  Fourteenth  Amendment,  ond 
therefore  cannot  sue  in  the  federal 
courts  on  the  ground  of  diversity  of 
citizenship.  Stein  v.  Fleischmann  Co. 
(D.  C.)   237   F.   679. 

The  theoretical  domicile,  which  is ' 
equivalent  to  state  citizenship,  is  al- 
ways one  which  exists  animo  reverten- 
di,  and  such  a  domicile,  clinging  to  a 
homeless  wanderer,  who  never  intends 
to  return,  is  not  equivalent  to  citizen- 
ship, in  the  sense  in  which  the  word 
"citizen"  is  used  in  the  Judiciary  Act. 
The  grant  of  jurisdiction  is  not  of  con- 
troversies between  citizens  of  the  Unit- 
ed States  domiciled  in  different  states, 
but  of  controversies  between  citizens 
of  different  states.  Pannill  v.  Roanoke 
Times  Co.  (D.  C.)  252  F.  910. 

260.  CorporationSd— Railroad  in- 
corporated by  act  of  Congress  to  car- 
ry on  business  in  different  states  is 
not  a  citizen  of  any  particular  state 
for  purpose  of  giving  federal  court  ju- 
risdiction of  suit  against  it  for  diver- 
sity of  citizenship.  Bankers  Trust  Co. 
V.  Texas  &  P.  Ry.  Co.,  36  S.  Ct.  569, 
241  U.  S.  295,  60  L.  Ed.  1010. 

The  citizenship  of  a  corporation,  for 
purpose  of  jurisdiction  of  federal 
courts,  is  in  state  of  its  creation. 
Thomas  v.  South  Butte  Mining  Co., 
230  F.  968,  145  C.  C.  A.  162;  Yanusz- 
anckas  v.  Mallory  S.  8.  Co.  (C.  C.  A.) 
232  F.  132,  146  O.  C.  A.  324;  Everett 
Ry.,  Light  &  Power  Co.  v.'  United 
States  (D.  G.)  236  F.  806. 


The  federal  District  Court  for  New 
Hampshire  is  without  jurisdiction  on 
the  ground  of  diversity  of  citizenship 
over  an  action  by  New  Hampshire  cor- 
poration against  a  railroad  company 
incorporated,  not  only  in  Massachu- 
setts, but  also  in  New  Hampshire.  Pe- 
terborough R.  R.  V.  Boston  &  M.  R.  R., 
239  F.  97,  152  C.  C.  A.  147. 

A  joint-stock  association  is  not  a 
citizen,  and  its  status  in  federal  courts 
must  be  judged  by  citizenship  of  its 
members.  Spencer  v.  Patey,  243  F. 
555.  156  C.  C.  A.  253. 

A  joint- stock  association  cannot  be 
a  "citizen"  within  the  meaning  of  the 
statutes  regulating  jurisdiction  of  the 
federal  courts.  Village  Mills  Co.  v. 
Houston  Oil  Co.  of  Texas  (Tex.  Civ. 
App.)  186  S.  W.  785. 

Declaration  of  trust  of  joint-stock  as- 
sociation held  to  give  trustees  thereof 
such  power  to  sue  and  defend  suits 
without  joining  stockholders  that  in 
suit  in  United  States  court  in  which 
trustees  were  parties  their  diverse  citi- 
zenship properly  alleged  gave  the  court 
jurisdiction.    Id. 

262.  Change  of  citizenship  pending 
8Uit.^The  jurisdiction  of  a  federal 
court,  once  acquired  on  the  ground  of 
citizenship,  continues,  regardless  of  any 
change  in  citizenship.  Stultz  v.  Cous- 
ins, 242  F.  794,  155  C.  C.  A.  382. 

266.  Character  of  actions  within  op- 
eration of  .statute.«A  suit  by  receivers 
appointed  by  a  federal  court  to  recov- 
er the  possession  of  standing  timber 
claimed  by  them  as  part  of  their  trust 
estate,  which  they  were  prevented  from 
cutting  by  the  owner  of  the  land,  and 
to  recover  damages,  was  within  the 
jurisdiction  of  the  court  appointing 
them,  irrespective  of  the  citizenship 
of  the  parties  or  the  amount  involved. 
Kirkland  v,  Knox  (C.  C.  A.)  230  F. 
806. 

A  plenary  suit  against  purchaser 
from  bankrupt,  who  did  not  comply 
with  Rem.  &  Bal.  Code  Wash.  §  5296, 
relating  to  bulk  sales,  brought  by  trus- 
tee under  Bankr.  Act  July  1,  1898,  § 
70e,  as  amended  by  Act  Feb.  5,  1903, 
§  16  (Comp.  St.  1916,  §  9654),  .may  in 
view  of  section  23,  snbds.  "a"  and  "b," 
and  sections  60b  and  67e  (Comp.  St. 
1916,  §§  9607,  9644,  9651),  be  removed 
by  nonresident  purchaser  to  federal 
court  on  ground  of  diversity  of  citizen- 
ship. Ewing  V.  S.  L.  Leszynsky  &  Co. 
(D.  C.)  236  F.  811. 

Where  amount  involved  is  above  ju- 
risdictional amount,  federal  courts  can 
take  jurisdiction  invoked  on  account 
of  diversity  of  citizenship  to  enjoin 
enforcement  of  unconstitutional  state 
statute.  Hebe  Co.  v.  Calvert  (D.  C.) 
246  F.  711. 

(B)  Joinder,    dismissal^   and  rearrange- 
ment of  parties 

269.  Joinder  of  citizens  and  aliens, 
or  citizens  of  different  states^^Under 
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this  Bection  the  District  Court  has  ju- 
risdiction of  a  suit  wherein  a  citizen 
of  one  state  was  plaintiff  and  a  citi- 
zen of  another  and  a  subject  of  a  for- 
eign power  were  defendants.  Ryan  y. 
Ohmer  (D.  C.)  233  F.  165. 

270.  Failure  to  Join  necessary  par- 
ties.—Where  complainant,  with  con- 
sent of  its  creditors,  continued  in  force 
previous  assignments  of  oil  leases  to 
defendant  as  nonresident  under  an 
agreement  that  a  bank,  as  trustee, 
should  disburse  receipts,  the  creditors 
and  the  bank  are  indispensable  parties 
to  a  suit  to  recover  possession  of  the 
property,  etc.,  and,  being  residents  of 
the  same  state  as  complainant,  there 
can  be  no  diversity  of  citizenship  which 
would  give  the  federal  court  juris- 
diction. Harris  &  Stevens  Corpora- 
tion V.  Tarr  &  McComb  (C.  C.  A.)  251 
F.  570. 

273.  Improper  or  collusive  making 
or  Joinder  of  parties^— By  making  per- 
sons who  are  necessary  parties  plain- 
tiff defendants,  jurisdiction  is  not  con- 
ferred upon  a  federal  court,  where»  if 
they  had  been  made  plaintiffs,  there 
would  not  have  been  the  necessary  di- 
versity of  citizenship.  Lindauer  v. 
Compania  Palomas  de  Terrenos  y  Gan- 
ados,  Sociedad  Anonimo,  247  F.  428, 
159  C.  C.  A.  482,  certiorari  denied 
Compania  Palomas  de  Terrenos  y  Gan- 
ados  V.  Lindauer,  38  S.  Ct.  345,  246 
U.  S.  670,  62  L.  Ed.  931. 

Judicial  Code,  §  37  (Comp.  St.  1916, 
§  1019),  does  not  deprive  a  federal 
court  of  jurisdiction  over  a  suit  against 
an  interstate  telephone  company  to 
compel  it  to  furnish  service,  though 
the  parties  are  friendly  antagonists  and 
the  company  was  willing  to  have  the 
controversy  submitted  to  the  federal 
court.  Stephens  v.  Ohio  State  Tele- 
phone Co.  (D.  C.)  240  F.  759. 

Though  complainant  had  control  of 
stock  of  Ohio  corporation,  which  manu- 
factured articles  for  it,  held,  that  suit 
by  complainant,  a  New  Jersey  cor- 
poration, against  Ohio  corporation  and 
a  union,  brought  in  federal  court,  could 
not  be  dismissed  under  Judicial  Code, 
§  37  (Comp.  St.  1916,  §  1019),  on 
ground  that  making  complainant  party 
was  collusive.— Niles-Bement-Pond  Co. 
v.  Iron  Molders'  Union,  Local  No.  68 
(D.  C.)  246  F.  851. 

274.  Dismissal  of  parties  wliose 
presence  would  oust  Jurisdictiouw^State 

court's  involuntary  dismissal  of  action 
'against  foreign  corporation  as  to  resi- 
dent defendants  joined  therewith,  did 
not  authorize  removal  of  action  as  to 
the  nonresident  defendant,  on  ground 
of  diverse  citizenship. — ^Landers  v. 
Tracy,  188  S.  W.  763,  171  Ky.  657. 

275.  Rearrangement    of    parties.— A 

corporation,  which  was  an  indispens- 
able party,  made  a  defendant,  but  which 
joined  in  the  prayer  of  the  bill,  will 
be  aligned  by  federal  court  as  a  com- 
plainant   for    jurisdictional    purposes. 
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Lindauer  v.  Compania  Palomas  de 
Terrenos  y  Ganados,  Sociedad  Anoni- 
DTO,  247  F.  428,  159  C.  C.  A.  482,  cer- 
tiorari denied  Compania  Palomas  de 
Terrenos  y  Ganados  v.  Lindauer,  38 
S.  Ct.  345,  246  U.  S.  670,  62  L.  Ed. 
931. 

278.  — -  C  orpo  ratio nsw— In  a  suit 
by  a  minority  stockholder  in  an  Ore- 
gon corporation,  who  was  a  citizen  of 
Oregon,  for  an  accounting  by  nonresi- 
dents of  Oregon  respecting  funds  of 
the  corporation  misappropriated  by 
them,  the  corporation  could  not  be 
aligned  on  the  side  of  plaintiff  in  de- 
termining the  right  of  removal.  Bail- 
lie  V.  Backus  (D.  C.)  230  F.  711. 

In  a  stockholder's  suit,  where  it  is 
shown  that  the  officers  or  others  in 
control  of  the  corporation  are  oppos- 
ed to  the  object  sought  by  complain- 
ants, the  corporation  will  be  aligned 
with  defendants,  for  jurisdictional  pur- 
poses. Whitaker  v.  Whitaker  Iron  Co. 
(D.  C.)  238  F.  980. 

280.  — *  Estates  of  decedents.— In 
suit  by  heirs  of  husband  and  wife,  oth- 
er than  S.,  to  set  aside  joint  will,  judg- 
ment in  favor  of  trustees  thereunder, 
and  wife's  residuary  bequest  to  S.,  and 
for  partition,  court  held  to  have  erred 
in  aligning  S.  with  plaintiffs  in  deter- 
mining question  of  diversity  of  citizen- 
ship. Sutton  V.  English,  38  S.  Ct.  254, 
246  U.  S.  199,  62  L.  Ed.  664. 

282.  —  Mortgages  and  trust  deeds. 
—In  a  suit  by  a  mortgagee  against  the 
mortgagor  and  its  employes  to  enjoin 
the  latter  from  violating  their  contract 
of  employment,  the  mortgagor  held 
alignable  as  a  complainant  for  juris- 
dictional purposes.  Mahon  v.  Guaran- 
ty Trust  &  Safe  Deposit  Co.,  239  F. 
266,  152  C.  C.  A.  254. 

In  determining  whether  the  federal 
court  has  jurisdiction  on  the  ground 
of  diversity  of  citizenship,  the  court 
will  align  the  parties  according  to  their 
interest,  so  the  trustee  of  a  mortgage 
given  to  secure  bonds  will  be  treated 
as  a  plaintiff,  if  an  indispensable  par- 
ty, and,  though  it  was  a  citizen  of  the 
Siime  state  as  the  bondholder  who  be- 
gan suit,  the  federal  court  has  juris- 
diction; the  mortgagor  being  a  citizen 
of  a  different  state.  Brown  v.  Denver 
Omnibus  &  Cab  Co.  (C.  C.  A.)  254  F. 
560. 

Where  a  bondholder,  suing  to  fore- 
close a  mortgage  given  to  secure  bonds, 
named  the  trustee,  which  had  refused 
to  act,  a  party  defendant,  held,  that 
the  omission  of  any  prayer  for  judg- 
ment against  the  trustee  warranted  the 
federal  court  in  treating  the  trustee  as 
plaintiff,  in  determining  whether  there 
was  requisite  diversity  of  citizenship. 
Id. 

(C)  Particular  parties  within  statute 

299.  Necessary  and  unnecessary  par- 

tieSd^The  joinder  of  defendants,  "who 
are  citizens  of  the  same  state  as  com- 
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plainaats,  will  not  oust  a  federal  court 
of  jui^sdiction,  where  they  are  not  in- 
dispensable parties,  and  a  decree  may 
be  entered  between  the  other  parties 
without  affecting  their  rights.  Weiland 
▼.  Pioneer  Irr.  Co.,  238  F.  519,  151  O. 
C.  A,  455. 

Where  there  was  requisite  diversity 
of  citizenship  between  plaintiff  and  the 
principal  defendant,  that  another  party 
defendant  was  a  citizen  of  the  same 
state  as  plaintiff  will  not  deprive  the 
federal  court  of  jurisdiction,  unless 
such  person  was  an  indispensable 
party.  Brown  v.  Denver  Omnibus  & 
Cab  Co.  (C.  C.  A.)  254  F.  560. 

In  determining  the  removability  of  a 
cause  indispensable  parties  only  are  to 
be  considered.  Webb  v.  Southern  Ry. 
Co.  (D.  C.)  235  F.  578. 

Citizen  of  same  state  as  plaintiff,  in- 
tervening as  defendant,  and  subsequent- 
ly asking  to  be  stricken,  held  not  an  in- 
dispensable party,  and  federal  court  had 
jurisdiction.  Jennings  v.  Smith  (D.  C.) 
242  F.  561. 

That  defendant  lessors,  residents  of 
Kentucky,  made  rival  lease  to  a  Dela- 
ware corporation,  held  not  to  deprive 
District  Court  for  Kentucky  of  jurisdic- 
tion of  suit  by  plaintiff,  also  a  Dela- 
ware corporation,  against  lessors  alone. 
Beatty  Oil  &  Gas  Co.  v.  Blanton  (D. 
C.)  245  F.  979. 

300.  — -  Actions  for  torts.— Insurers 
who  paid  policies  covering  part  of  prop- 
erty destroyed  by  fire  held  not  indispen- 
sable parties  to  an  action  by  the  owner 
to  recover  for  the  loss  from  one  whose 
negligence  is  alleged  to  have  caused  the 
iire,  for  the  purpose  of  determining  the 
removability  of  the  cause.  Webb  v. 
Southern  Ry.  Co.  (D.  C.)  235  F.  578. 

313.  ^—  Foreclosure  suitsw— Wherea 
mortgage  on  land  within  the  district  was 
given  by  mortgagors  who  were  resi- 
dents of  another  district  to  secure  the 
debt  of  a  third  person  residing  within 
the  district,  the  latter  was  not  an  in- 
dispensable party  to  a  suit  to  fore- 
close; and  hence  his  residence  within 
the  district  where  complainant  also  re- 
sided was  not  fatal  to  the  court's  juris- 
diction. Barnes  v.  Cady,  232  F.  318, 
146  C.  O.  A.  366,  affirming  order  (D. 
0.)  Cady  V.  Barnes,  208  F.  359. 

Where  the  trustee  named  in  securing 
bonds  refused  to  act,  the  trustee  is  not 
an  indispensable  party  defendant  to  a 
suit  by  a  holder  of  bonds  to  foreclose 
the  mortgage;  hence,  though  the  trus- 
tee and^  the  bondholder  were  citizens  of 
the  same  state,  yet,  as  there  was  diver- 
sity of  citizenship  between  the  mort- 
gagor and  the  bondholder,  suit  to  fore- 
close might  be  brought  in  the  federal 
court.  Brown  v.  Denver  Omnibus  & 
Cab  Co.  (C.  C..A.)  254  F.  560. 

326.  Persons  in  representative  or  Hdu- 
dary  capacity  as  partles.^A  controversy 
between  citizens  of  different  states  held 
not  involved  in  a  suit  by  nonresident 
bondholders'  committee  against  a  trus- 


tee, refusing  to  sue  the  guarantor  of 
defaulted  mortgage  bonds,  to  satisfy 
deficiency  judgment  against  guarantor 
in  foreclosure  suit;  the  defendants  all 
being  domestic  corporations.  Hamerv. 
New  York  Rys.  Co.,  37  S.  Ct.  511,  244 
U.  S.  266,  61  li.  Ed.  1125. 

The  jurisdiction  of  the  federal  courts 
upon  diversity  of  citizenship  depends 
upon  the  personal  citizenship  of  the 
parties  of  record,  and  not  upon  the  cit- 
izenship of  the  parties  whom  they  rep- 
resent. Memphis  St.  Ry.  Co.  v.  Bobo, 
232  F.  708,  146  C.  C.  A.  634. 

The  jurisdiction  of  federal  court  over 
an  action  for  death  maintainable  by 
widow  alone  depends  on  place  of  resi- 
dence and  citizenship  of  the  widow. 
Kever  v.  Philadelphia  &  Reading  Coal 
&  Iron  Co.  (D.  C.)  234  F.  814. 

Under  Acts  W.  Va.  1915,  c.  73,  fed- 
eral court  for  West  Virginia  is  without 
jurisdiction  of  suit  by  nonresident  heirs 
of  West  Virginia  decedent,  assailing  his 
marriage  with  resident  of  that  state, 
for,  if  they  be  treated  as  nonresidents, 
they  do  not  fall  within  terms  of  statute, 
and  if  they  be  treated  as  representa- 
tives of  decedent  there  would  be  no  di- 
Vicrsity  of  citizenship.  Hastings  v.  Doug- 
lass (D.  C.)  249  F.  378. 

328.  —  Administrators   and   exeou- 

tors^— Requisite  diversity  of  citizenship 
to  sustain  federal  jurisdiction  exists 
where  citizen  of  Arkansas,  as  adminis- 
trator under  appointment  in  Tennessee, 
sues  corporation  for  wrongful  death,  in 
view  of  decision  of  Supreme  Court  of 
Tennessee  as  to  effect  of  Acts  Tenn. 
1903,  c.  501.  Memphis  St.  Ry.  Co.  v. 
Moore,  37  S.  Ct.  273,  243  TJ.  S.  299.  61 
li.  Ed.  733,  affirming  judgment  Same  v. 
Bobo,  232  F.  708,  146  C.  C.  A.  634. 

There  being  no  st&tute  in  West  Vir- 
ginia authorizing  foreign  administrators 
to  sue,  an  administrator  appointed  in 
Pennsylvania  cannot  sue  a  resident  of 
,West  Virginia  in  a  federal  court  sitting 
in  West  Virginia  by  reason  of  diverse 
citizenship,  as,  independent  of  statute, 
an  administrator's  powers  do  not  ex- 
tend beyond  the  limit  of  the  state  of  his 
appointment,  and  his  control  over  the 
estate  of  his  decedent  is  limited  to  such 
property  as  is  in  the  state  of  his  ap- 
pointment. Klug  V.  Martinsburg  Pow- 
er Co.  (D.  C.)  229  "F.  861. 

It  is  the  citizenship  of  the  adminis- 
trator suing,  and  not  the  place  of  his 
appointment,  which  gives  a  federal 
court  jurisdiction.  Gould  v.  Suburban 
Gas  &  Electric  Light  Co.  (D.  C.)  243  F. 
930. 

'  329. Guardians,  next  friends,  and 

curators.— Curator  of  decedent's  estate, 
having  no  greater  right  than  an  admin- 
istrator, cannot  by  virtue  of  his  ap- 
pointment in  one  state  sue  in  another 
state,  even  in  federal  court  therefor,  its 
jurisdiction  being  invoked  only  on  ac- 
count of  diversity  of  citizenship,  unless 
the  laws  of  the  other  state  permit;  but 
he  may  in  the  other  state  sue  in  his 
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own  name  on  a  right  accruing  to  him 
directly  by  contract  or  by  judgment  in 
action  as  curator.  Old  Dominion  Trust 
Co.  V.  First  Nat.  Bank  of  Oxford,  N.  0. 
(D.  O.)  252  F.  613. 

331.  — i-  Trustees^— In  a  suit  by  bond- 
holder for  the  appointment  of  a  receiv- 
er after  the  trustee's  refusal  to  act,  the 
trustee  is  aligned  in  interest  with  plain- 
tiff. Georgia  Coast  &  P.  R.  Co.  v.  Low- 
enthal,  238  F.  795,  151  C.  C.  A.  645,  af- 
firming  decree  (D.  C.)  Lowenthal  v. 
Georgia  Coast  &  P.  R.  Co.,  233  F. 
1016. 

332.  Interveners  and  substituted  par- 

tles.^Where  a  citizen  of  Ohio,  the  exec- 
utor of  a  deceased  partner,  filed  in  the 
federal  court  a  bill  against  the  surviving 
partners,  residents  of  Illinois,  to  wind 
up  the  partnership  affairs,  which  alleg- 
ed the  existence  of  partnership  assets, 
and  creditors  intervened,  held  that, 
though  the  alleged  assets  proved  worth- 
less, the  court  had  jurisdiction  to  en- 
ter decrees  in  favor  of  the  claimants 
against  the  surviving  partners  and  the 
executor  as  such,  regardless  of  the  cit- 
izenship of  the  claimants.  Lackner  v. 
McKechney  (C.  C.  A.)  252  F.  403. 

(D)  Pleadings,    record,    ohjections    and 

waiver 

334.  Necessity  of  allegations  or  show- 
ing by  record.^Where  no  issue  of  diver- 
sity of  citizenship  was  made  by  the 
pleadings,  evidence  as  to  time  spent  by 
plaintiff  in  state  other  than  that  of 
which  she  testified  she  was  a  resident 
was  properly  excluded.  Smith  v.  Smith, 
247  F.  461,  159  C.  C.  A.  515. 

335.  Sufficiency  of  allegations  or  rec- 
ord.—Where  complainant,  who  resided  in 
California,  averred  that  he  was  a  citi- 
zen of  that  state,  the  federal  court  of 
New  York,  sitting  in  that  district  in 
which  defendant  resided,  had  jurisdic- 
tion of  the  suit  on  the  ground  of  di- 
versity of  citizenship.  Hanson  v.  Han- 
son, 234  F.  853,  148  C.  C.  A.  451. 

Where  a  verified  bill  alleged  diversity 
of  citizenship  and  that  amount  involved 
as  to  each  plaintiff  exceeded  $3,000, 
federal  district  court  must,  no  counter 
affidavit  having  been  offered,  be  deemed 
to  have  jurisdiction.  Lutz  v.  City  of 
New  Orleans  (D.  C.)  235  F.  978,  order 
affirmed  Lutze  v.  Same,  237  F.  1018, 
150  C.  C.  A.  654. 

336. Particular  aliegations.^Peti- 

tion  alleging  diversity  of  citizenship,  and 
that  bullion  was  forcibly  taken  from 
plaintiff's  possession  in  Mexico,  and  was 
held  by  one  of  the  defendants,  who  would 
deliver  it  to  the  others  unless  enjoined, 
without  any  reference  being  made  to  a 
state  of  war  prevailing  in  Mexico,  held 
sufficient  to  confer  jurisdiction  on  a 
federal  District  Court.  Ricaud  v.  Amer- 
ican Metal  Co.,  38  S.  Ct.  312,  246  U,  S. 
304,  62  L.  Ed.  733. 

337.  — .  Associations  and  copartner- 
ships^—As  a  joint-stock  association  is 
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not  a  citizen,  and  its  status  in  the  fed- 
eral courts  must  be  judged  by  the  citi- 
zenship of  its  members,  a  complaint  al- 
leging that  plaintiff  was  a  citizen  and 
resident,  of  New  Jersey,  and  that  de- 
fendant was  a  joint-stock  association 
with  its  principai  place  of  business  in 
New  York,  does  not  allege  facts  requi- 
site to  give  the  federal  courts  jurisdic- 
tion for  the  ground  of  diversity  of  citi- 
zenship. Spencer  v.  Patey  (C.  C.  A.) 
243  F.  555. 

338. Corporations.^Complaint  al- 
leging that  plaintiff  was  citizen  of  New 
Jersey,  and  that  defendant  was  joint- 
stock  association  with  principal  place  of 
business  in  New  York,  held  not  suffi- 
cient to  give  federal  courts  jurisdiction 
on  ground  of  diversity  of  citizenship. 
Spencer  v.  Patey,  243  F.  555,  156  C.  C. 
A.  253. 

339. Effect  of  admissions  In  plead- 
ings.—Allegation  of  plea  that  plaintiff 
was  citizen  of  New  Jersey  held  an  admis- 
sion thereof  by  defendant,  in  the  ab- 
sence of  plea  or  evidence  to  the  con- 
trary. Kawin  &  Co.  v.  American  Col- 
ortype  Co.,  243  F.  317,  156  C.  C.  A.  97. 

Allegation  of  diversity  of  citizenship 
held  prima  facie  proof  thereof,  and  es- 
tablished as  by  default,  unless  travers- 
ed and  proof  made  to  the  contrary.    Id. 

341.  Amendment.— Where  a  bill  was 
amended  on  complainants*  motion,  and 
not  under  compulsion  of  an  order,  the 
question  whether  the  necessary  di- 
versity of  citizenship  to  give  the  fed- 
eral court  jurisdiction  was  stated  must 
be  determined  from  the  bill  as  amended. 
Patterson  v.  Delaware  &  Hudson  Co. 
(C.  C.  A.)  251  F.  255. 

345.  Objections  to  Jurisdiction.— That 
diversity  of  citizenship  of  the  par- 
ties, necessary  to  give  a  federal  court 
jurisdiction,  has  not  been  established  as 
it  should  be,  may  be  noticed  by  the  court 
of  its  own  motion.  Wise  v.  Brother- 
hood of  Locomotive  Firemen  and  En- 
ginemen  (C.  C.  A.)  252  F.  961. 

346.  Time  for  objection.- In  an- 
cillary suit  to  restrain  further  proceed- 
ings in  sUte  court,  held,  that  jurisdic- 
tion of  original  suit  on  ground  that  it 
was  not  removable  as  for  diversity  of 
citizenship  could  not  be  questioned. 
McCabe  v.  Guaranty  Trust  Co.  of  New 
York,  243  F.  845,  156  C.  C.  A.  357. 

In  the  federal  courts,  where  jurisdic- 
tion is  based  on  diversity  of  citizenship, 
the  objection  that  the  court  was  with- 
out jurisdiction  may  be  raised  after  de- 
fendants have  answered  to  the  merits. 
Hastings  v.  Hoog  (D.  C.)  234  F.  103. 

347. Determination  as  to  Juris- 
diction and  burden  of  proof.- Evidence 

held  insufficient  to  sustain  burden  rest-, 
ing  on  defendant  of  establishing  change 
of  domicile  and  consequent  loss  of  citi- 
zenship in  Tennessee,  as  citizen  of 
which  state  he  was  sued.  Stultz  v. 
Cousins,  242  F.  794.  155  C,  C.  A.  382. 
Evidence    on   question   whether   bus- 
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band  of  plaintiff,  a  resident  of  Penn- 
sylvania, wag  in  employ  of  a  New  York 
corporation  at  time  he  met  his  death 
held  to  conclusively  show  that  he  was 
employed  by  a  Pennsylvania  corpora- 
tion, so  there  was  no  diversity  of  citi- 
zenship, giving  federal  District  Court 
jurisdiction.  Postal  Telegraph -Cable 
Co.  V.  Darrow  (C.  C.  A.)  250  F.  581. 

In  an  action  for  false  imprisonment, 
where  on  the  issue  as  to  jurisdiction 
based  on  diversity  of  citizenship  it  was 
ttpedaily  found  that  plaintiff  *'ls  and 
was  a  resident  of  the  state  of  Missis- 
sippi at  the  day  of  bringing  this  suit," 
such  finding  was  sufficient  to  sustain  an 
inference  that  plaintiff  was  both  a  citi- 
zen and  resident  of  the  state  of  Mis- 
sissippi, and  that  therefore  the  court 
was  vested  with  jurisdiction.  Reich- 
man  V.  Harris  (O.  C.  A.)  252  F.  371. 

Judgment  against  a  county  is  re?  ju- 
dicata, on  mandamus  against  its  officers 
to  compel  levy  for  and  payment  of  the 
judgment,  as  to  the  defense,  that  might 
have  been  made  in  the  action,  that 
there  was  no  diversity  of  citizenship 
between  the  real  parties  in  interest  to 
give  the  court  jurisdiction.  Bunch  v. 
V.  S.  (C.  C.  A.)  252  F.  673. 

Questions  of  jurisdiction  of  federal 
courts  on  diversity  of  citizenship  may 
be  disposed  of  on  motion  when  depend- 
ing upon  facts  appearing  in  the  rec- 
ord; but,  when  depending  on  contested 
facts  arising  on  plea  that  plaintiff  is  an 
alien,  plaintiff  may  insist  on  jury  trial. 
]?ever  v.  Philadelphia  &  Reading  Coal 
&  Iron  Co.  (D.  C.)  234  F.  814. 

In  suit  in  federal  District  Court  to 
have  an  attachment  and  judgment  de- 
clared to  have  priority  over  a  mechan- 
ic's lien,  suit  to  foreclose  which  was 
brought  by  one  of  the  defendants  in  a 
state  court,  in  which  suit  a  receiver 
was  appointed,  who  took  possession  of 
the  attached  property,  questions  as  to 
whether  the  jurisdiction  of  the  state 
court  excluded  that  of  the  District 
Court  should  have  been  presented  to 
the  latter  court  in  limine.  Pacific  Coast 
Pipe  Co.  V.  Conrad  City  Water  Co.  (D. 
C.)  237  F.  673. 

349.  Watver  of  obJection.-lWhere   a 

suit  was  brought  in  federal  court  on 
ground  of  diversity  of  citizenship,  de- 
fondant,  who  appeared  generally,  plead- 
ed to  the  bill,  and  offered  some  proof, 
waived  any  objection  on  the  ground 
that  she  was  not  a  citizen  of  district 
alleged.  Hanson  v.  Hanson,  234  F. 
833,  148  C.  C.  A.  451. 

Jurisdiction  cannot  be  conferred  by 
consent  or  failure  of  parties  to  raise 
qaestion  in  trial  court.  Spencer  v.  Pa- 
ter, 243  F.  555,  156  C.  C.  A.  253. 

Where  the  federal  court's  jurisdic- 
tion was  invoked  on  the  ground  of  di- 
versity of  citizenship,  that  requirement 
is  absolutely  essential  and  cannot  be 
waived,  and  want  of  it  will  be  error  at 
any  stage  of  the  cause,  though  assigned 
by  the  party  at  whose  instance  the  er- 


ror was  committed.  Devost  v.  Twin 
State  Gas  &  Electric  Co.  (C.  C.  A.)  250 
F.  349. 

A  defendant,  raising  a  plea  of  juris- 
diction upon  evidence  coming  out  dur- 
ing the  course  of  a  trial,  must  with- 
draw his  general  answer  and  submit  to 
determination  of  the  case  upon  his  plea; 
and  submission  on. merits,  without  re- 
gard to  the  plea,  waives  the  jurisdic^ 
tional  question.  Kcver  v,  Philadelphia 
&  Reading  Coal  &  Iron  Co.  (D.  C.)  234 
F.  814. 

Defendant  cannot  stand  on  its  plea  to 
the  jurisdiction  and  also  contest  the  is- 
sue upon  the  merits,  unless  the  trial 
court  compels  submission  of  the  merits 
to  the  jury,  conditional  upon  the  jury's 
finding  for  the  plaintiff  upon  the  juris- 
dictional  question.     Id. 

In  a  suit  in  a  federal  District  Court, 
questions  as  to  whether  the  jurisdic- 
tion of  the  court  was  excluded  by  the 
pendency  of  an  action  in  a  state  court 
could  not  be  waived,  as,  even  if  the  par- 
ties consented  theretOf  the  court  would 
not  knowinjjly  invade  the  jurisdiction  of 
another  court.  Pacific  Coast  Pipe  Co. 
V.  Conrad  City  Water  Co.  (D.  C.)  237 
F.  673. 

A  defendant,  who  removed  an  action 
against  him  by  a  citizen  of  the  state  in 
which  the  action  was  brought,  and  an- 
swered to  the  merits,  waived  jurisdic- 
tion over  his  person  so  long  as  plaintiff 
was  a  citizen  of  that  state;  but,  when 
an  alien  was  substituted  as  plaintiff,  de- 
fendant then  had  a  right  to  withdraw 
hi'''  answer  and  interpose  a  plea  to  the 
jurisdiction.  Roman  v.  Lehigh  Valley 
Coal  Co.  (D.  C.)  241  F.  595. 

Where,  after  the  original  complaint 
had  been  amended^  so  as  to  show  that 
an  alien,  instead  of  a  citizen  of  another 
state,  was  the  proper  plaintiff,  defend- 
ant answered  to  the  merits,  without  at- 
tempting to  plead  lack  of  jurisdiction, 
it  thereby  waived  the  objection  to  the 
jurisdiction  of  the  federal  court  over 
an  action  by  the  alien  against  it.     Id. 

When  diversity  of  citizenship  is  the 
ground  of  federal  jurisdiction,  if  diver- 
sity of  citizenship  does  not  in  fact  ex- 
ist, there  is  an  entire  absence  of  juris- 
diction, which  cannot  be  waived  by  the 
parties,  and  the  court  will  dismiss  on 
its  own  motion.  Primos  Chemical  Co.  v; 
Fulton  Steel  Corporation  (D.  C.)  254  F. 
454. 

VII.  SUITS     BETWEEN     CITIZENS 

OF   A  STATE   AND    FOREIGN 

STATES  OR   CITIZENS 

350.  Suits  by  alienSd^See  Keating  v. 
Pennsylvania  Co.  (D.  C.)  245  F.  155. 

359.  Nonresident  citizens  as  aliens.— 

Under  Act  March  2,  1907,  §  2  (Comp. 
St.  1916,  §  3959),  and  article  4  of  the 
treaty  with  Austria  (17  Stat  836),  a 
naturalized  Austrian,  who  has  resided 
in  Austria  for  two  years,  but  is  shown 
not  to  have  renounced  his  American 
citizenship,  cannot  sue  as  an  alien  in 
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the  federal  courts,  though  he  has  not 
shown  his  American  citizenship  before 
a  diplomatic  or  consular  officer.  Stein 
V.  Fleischmann  Co.  (D.  C.)  237  F.  679. 

365.  Waiver  of  objection^— Under  Act 
March  3,  1887,  as  amended  by  Act  Aug. 
13,  1888,  held,  that  alien's  right  to  ob- 
ject to  place  of  suit  or  to  any  defect  in 
service  may  be  waived.  Smithson  v. 
Roneo  (D.  C.)  231  F.  349. 

VIM.  ASSIGNMENT     AND     TRANS- 
FERS OF  GNOSES  IN  ACTION 

367>/2-  Effect  of  assignment  In  gener- 
als—That one  object  of  conveyance  of 
land  to  corporation  was  to  secure  nec- 
essary diversity  of  citizenship  held  not 
to  deprive  federal  court  of  jurisdic^on 
of  action  to  quiet  title.  Doane  v.  Cali- 
fornia Land  Co.,  243  F.  67,  155  C.  C.  A. 
597,  certiorari  denied  38  S.  Ct  60,  245 
U.  S.  660,  62  L.  E3d.  535. 

Under  this  subdivision,  District  Court 
held  to  have  jurisdiction  of  suit  against 
Canadian  corporation  by  administrator 
of  alien's  assignee;  the  assignee  and 
the  administrator  being  citizens.  Sands 
v.  James  Carruthers  &  Co.  (D.  0.)  243 
F.  636. 

371.  Promissory  notes— I  ndorsers  and 
Indorsees*— This  subdivision  does  not 
deny  to  a  federal  court  jurisdiction  of 
an  action  by  an  assignee  on  notes  in- 
dorsed and  transferred  by  a  payee,  to 
whom  they  were  made  merely  that  he 
might,  as  agent  of  the  maker,  negotiate 
them  with  third  persons.  Baltimore 
Trust  Co.  V.  Screven  County  (D.  C.) 
238  F.  834. 

375.  What  are  choses  In  action.— A 
suit  by  the  grantee  of  a  prior  grantee 
to  enjoin  the  cutting -of  standing  timber 
held  not  one  brought  as  assignee  of  a 
chose  in  action,  but  within  the  juris- 
diction of  a  federal  court,  regardless  of 
the  citizenship  of  complainants'  gran- 
tor. Crown  Orchard  Co,  v.  Dennis, 
229  F.  652,  144  C.  C.  A.  62,  reversing 
decree  (D.  C.)  220  F.  516. 

Action  to  recover  back  money  depos- 
ited in  court  as  condition  of  granting 
temporary  injunction  held  not  one  upon 
a  note  or  chose  in  action  within  this 
section,  as  to  actions  by  assignee. 
Menasha  Wooden  Ware  Co.  v.  South- 
ern Oregon  Co.,  244  F.  83.  156  C.  C.  A. 
511;  Id.,  244  F.  90,  156  C.  C  A.  518. 

A  suit  by  an  assignee  of  an  interest 
in  the  distributive  share  of  an  heir  in 
an  estate  held  not  one  by  an  assignee 
of  a  chose  in  action  within  this  subdi- 
vision, in  which  jurisdiction  is  depend- 
ent on  diversity  of  cltizenshp  between 
defendant  and  the  assignor.  Stotesbury 
V.  Huber  (D.  C.)  237  F.  413. 

Action  in  equity  by  assignee  of  oil 
and  gas  lease,  to  restrain  others  from 
operating  on  land,  is  not  "suit  to  re- 
cover upon  a  chose  in  action  in  favor 
of  any  assignee,"  within  this  section, 
prohibiting  the  federal  District  Courts 
from  entertaining  such  suits.  Shaffer 
v.  Marks  (D.  C.)  241  F.  139. 
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379.  Contracts.— An  action  by  the  as- 
signee of  a  building  contract,  providing 
for  assignment,  to  recover  for  work 
do|ie  after  the  assignment  is  not  within 
this  subdivision,  which  denies  jurisdic- 
tion of  suits  by  assignees,  unless  the 
assignor  could  have  sued  in  the  same 
court.  Cullman  County,  Ala,,  v.  Vin- 
cennes  Bridge  Co.  (C.  C.  A.)  251  F. 
473. 

407.  Pleadings  and  reoordi^Under 
this  section,  and  Rev.  St.  Mo.  1909,  || 
10001,  10002,  10004,  petition  in  action 
by  indorsee  of  note  payable  to  makers* 
order  and  transferred  to  trust  com- 
pany held  not  to  show  jurisdiction. 
Houck  V.  Bank  of  Brinkley,  242  F. 
881,  155  C.  C.  A.  469. 

Where  petition  in  action  by  indorsee 
of  promissory  note  failed  to  show  that 
federal  District  Court  had  jurisdiction; 
held,  that  suit  should  have  been  dis- 
missed by  such  court  on  its  own  mo- 
tion.   Id. 

408.  Objections  to  J urisdiction.— De- 
fendant, in  consideration  of  money  ad- 
vanced to  him  by  a  partnership,  agreed 
to  assign  an  interest  in  his  share  of  an 
estate.  He  executed  an  assignment  in 
the  name  of  the  firm  which  was  desig- 
nated therein  as  a  corporation.  At  the 
request  of  the  firm,  he  executed  a  sec- 
ond assignment  in  lieu  of  the  first  to 
one  of  the  partners  as  an  individual. 
The  assignee  afterward  repaid  the 
money  advanced  to  thei  firm  and 
brought  suit  to  establish  and  enforce 
the  assignment.  Held,  that  defendant 
was  in  no  position  to  question  the  as- 
signee's right  to  maintain  the  suit  in 
his  own  name,  and  that,  he  and  defend- 
ant being  citizens  of  different  states, 
a  federal  court  had  jurisdiction  regard- 
less of  the  citizenship  of  the  other 
members  of  the  firm.  Stotesbury  v. 
Huber  (D.  C.)  237  F.  413. 

IX.  NATURE     AND      EXTENT      OF 
JURISDICTION   IN   GENERAL 

410.  Nature  and  extent  of  federal  Ju- 
risdiction.—The  District  Court's  juris- 
diction is  the  creature  of  acts  of  Con- 
gress enacted  pursuant  to  Constitution, 
and,  apart  from  powers  inherent  in  law- 
fully constituted  judicial  tribunal,  such 
court  has  no  jurisdiction  other  than 
that  conferred  by  statute.  Venner  v. 
Pennsylvania  Steel  Co.  of  New  Jersey 
(D.  C.)  250  F.  292. 

4101/2.  Necessity  of  concurrent  Juris- 
diction of  state  courts^— Under  the  Ju- 
dicial Code,  the  federal  court's  jurisdic- 
tion at  the  suit  of  nonresident  stock- 
holders to  appoint  a  receiver  for  an  in- 
surance company  is  not  limited  to  cas- 
es where  the  state  court  would  have 
similar  jurisdiction.  Welch  v.  Union 
Casualty  Ins.  Co.  (D.  C.)  238  F.  968, 
decree  reversed  O'Neil  v.  Welch  (C.  C. 
A.)  245  F.  261. 

4103/^,  Effect  of  state  statutes.— Act 
Pa.  Apiil  23,  1909  (P.  L.  167),  cannot 
take  away  the  federal  court's  jurisdic- 
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tion  under  this  section,  as  amended  by 
Act  Dec  21,  1911,  37  Stat.  46,  to  main- 
tain a  receiver  in  possession  of  an  in- 
si^rance  company's  assets  at  a  suit  of 
notaresident  stockholders  after  dissolu- 
tion of  the  company  by  decree  of  the 
state  court  at  the  instance  of  the  insur- 
ance commissioner.  Welch  v.  Union 
Casualty  Ins.  Co.  (D.  C.)  238  F.  068, 
decree  reversed  O'Neil  v.  Welch  (C.  C. 
A.)  245  F.  261. 

413.  Jurisdiction,    how    obtained.— In 

every  proceeding,  criminal  or  civil,  be- 
fore cause  can  be  determined  by  court 
and  judgment  g:iven  against  defendant, 
court  must  have  jurisdiction  of  subject- 
matter  and  defendant's  person,  so  that 
some  process  must  be  resorted  to  in 
order  to  bring  defendant  into  court, 
which  process  must  be  lawful.  U.  S. 
V.  Simon  (D.  C.)  248  F.  980. 

414.  Jurisdiction  by  con  sent  .-Juris- 
diction of  a  federal  court  of  an  action, 
by  a  railroad  employe  to  recover  for  an 
injury,  as  one  arising  under  Employers* 
Liability  Act,  cannot  be  conferred  by 
consent,  irrespective  of  the  facts.  Chi- 
cago &  A.  R.  Co.  v.  AUen,  249  F.  280, 
161  C.  C.  A.  288. 

An  individual  cannot  confer  upon  a 
court,  not  other^sise  possessing  such 
powers,  jurisdiction  as  it  pertains  to 
any  particular  matter,  and  the  incum- 
bents of  the  court  cannot  act  as  to  such 
matters  as  a  court.  In  re  Bishop's  £s* 
tate  (C.  C.  A.)  250  F.  145. 

While  jurisdiction  of  the  person  can 
be  given  by  consent  of  the  defendants; 
jurisdiction  of  the  subject-matter  can- 
not be  conferred  on  any  court,  either 
by  assumption  of  jurisdiction,  or  con- 
sent of  the  parties,  or  request  of  all  of 
the  parties.  Primos  Chemical  Co.  v. 
Fulton  Steel  Corporation  (D.  C.)  254 
F.  454. 

418.  Jurisdiction  of  subject-matter  or 
of  tiie  person. — Where  diversity  of  citi- 
zenship exists,  federal  courts  of  equity 
bave  jurisdiction  to  entertain  suits  for 
partition  of  real  estate  of  decedent. 
Hastings  v.  Douglass  (D.  C.)  249  F. 
378, 

421.  —  Enforcement  of  state  iaws 
or  Judgments.^Action  for  death  under 
Code  Va.  1904,  §§  2902-2004,  held 
maintainable  in  federal  court  sitting  in 
New  York.  I^uria  v.  E.  I.  Du  Pont  de 
Nemours  &  Co.  (D.  C.)  241  F.  G87. 

429.  Retention  and  scope  of  Jurisdic- 
tion once  acqaired^-Jurisdiction  of  fed- 
eral District  Court  in  suit  presenting 
federal  question  and  that  of  Supreme 
Court  extends  to  all  questions  involved 
in  case,  including  questions  of  state 
law,  whether  it  is  necessary  to  decide 
federal  question  or  not.  Greene  v. 
LouisviUe  &  I.  R.  Co.,  37  S.  Ct.  673, 
244  U.  S.  499,  61  L.  Ed.  1280,  Ann. 
Cas.  1917E,  88. 

Federal  jurisdiction  having  been  in- 
voked on  substantial  grounds  extends 
to  determination  of  all  questions  in- 
volved in  case.    Louisville  &  N.  XL  Co. 


V.  Greene,  37  8.  Ct.  683,  244  U.  S.  622, 
61  L.  Ed.  1291,  Ann.  Cas.  1917E,  97, 
modifying  decree  (D.  C.)  Same  v.  Bos* 
worth,  230  F.  191. 

Where  federal  District  Court  had  ju- 
risdiction of  spbject-matter  warranting 
appointnwnt  of  receiver  of  embar- 
rassed corporation,  it  had  authority  to 
decide  all  questions  arising  therein, 
and  its  rulings  could  be  questioned  only 
by  those  properly  parties.  Scattergood 
V.  American  Pipe  &  Construction  Co., 
249  F.  23,  161  C.  C.  A.  83,  certiorari 
granted  Hitchcock  v.  Scattergood,  38 
S.  Ct.  583,  247  U.  S.  516,  62  L.  Ed. 
1244. 

In  a  suit  in  a  federal  court  for  in- 
fringement of  trade-mark,  where  there 
is  diversity  of  citizenship  between  the 
parties  to  give  jurisdiction,  the  court 
may  grant  relief  against  the  violation  of 
common-law  trade-mark  rights,  which 
do  not  depend  on  transactions  in  inter- 
state commerce.  Ingersoll  y.  Doyle 
(D.  C.)  247  F.  620. 

Federal  court  whose  receiver  has 
taken  possession  of  railroad  company's 
property  held  to  have  exclusive  juris- 
diction, and  to  be  entitled  to  retain  ji^- 
risdiction  over  property  after  it  has 
been  sold  and  delivered  by  receiver. 
International  &  G.  N.  Ry.  Co.  v.  Con- 
crete Inv.  Co.  (Tex.  Civ.  App.)  201  S. 
W.  718. 

430.  Ancillary  and  incidental  Jurisdic- 
tion^—A  suit  in  a  federal  court  for  can- 
cellation of  instruments  purporting  to 
transfer  a  judgment  at  law,  rendered 
by  such  court  in  favor  of  complainant, 
is  ancillary  in  character,  and  the  court 
has  jurisdiction,  regardless  of  the 
amount  in  controversy.  Lee  Line 
Steamers  v.  Robinson,  232  F.  417,  146 
C.  C.  A.  411. 

Where  the  court  and  all  parties  treat- 
ed the  receivership  suit  as  being  also 
for  the  benefit  of  general  creditors, 
who  proved  their  claims  therein,  such 
suit  by  the  receiver  is  ancillary  and 
within  the  court's  jurisdiction  without 
regard  to  the  citizenship  of  the  parties. 
Vallery  v.  Denver  &  R.  G.  R.  Co.  (C. 
C.  A.)  230  F.  176. 

Neither  citizenship  of  parties  nor  any 
other  factor  that  would  ordinarily  de- 
termine jurisdiction  has  any  bearing  on 
the  right  of  the  court  to  entertain  ju- 
risdiction of  a  suit  ancillary  to  a  pend- 
ing suit.  McCabe  v.  Guaranty  Trust 
Co.  of  New  York,  243  F.  845,  156  C. 
C.  A.  357.  / 

In  suit  to  remove  cloud,  defendant's 
denial  of  any  claim  of  titlo  hold  to  de- 
feat jurisdiction;  the  jurisdiction  of 
claim  for  trespass  being  merely  inci- 
dental to  the  jurisdiction  to  remove 
the  cloud.  Sloane  v.  Kramer  Bros.  & 
Co.  (I).  C.)  230  F.  727. 

Ancillary  jurisdiction  of  federal 
courts  may  be  invoked  by  stranger  to 
original  suit.  Venner  v.  Pennsylvania 
Steel  Co.  of  New  Jersey  (D.  C.)  250  F. 
292. 
.    Where  bill,  seeking  to  enjoin  corpo- 
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ration  from  Belling  its  assets  on  ground 
of  violation  of  anti-trust  acts,  etc.,  did 
not  make  prospective  purchaser  party 
because  it  was  nonresident  of  district, 
held  that,  after  consummation  of  trans- 
action, supplemental  bill,  seeking  same 
relief,  did  not  invoke  ancillary  jurisdic- 
tion of  court,  and  give  it  jurisdiction  of 
purchaser.    Id. 

Ancillary  jurisdiction  of  federal  courts 
to  protect  property  within  their  control 
from  interference,  etc.,  is  dependent 
on  original  suit,  and  is  not  ousted  be* 
cause  new  parties  are  brought  in  any 
more  than  by  subsequent  change  in 
condition  arising  pendente  Ute.    Id. 

Wlxere  the  District  Court  for  the 
Southern  District  of  New  York  was 
without  jurisdiction  of  a  suit,  the  Dis- 
trict Court  for  the  Northern  District 
cannot  rightfully  exercise  ancillary  ju- 
risdiction therein,  for  that  presuppos- 
es jurisdiction  in  the  Southern  Dis- 
trict. Primos  Chemical  Co.  v.  Fulton 
Steel  Corporation  (D.  C.)  254  F.  454. 

432. Adjudication  of  claims  upon 

property  In  the  custody  of  the  court.^ 

A  trustee  in  bankruptcy  obtained  an  or- 
der enjoining  a  bank  from  paying  out  a 
deposit  in  which  the  bankrupt  claimed 
an  interest.  Afterward  another  claim- 
ant, which  was  a  nonresident,  brought 
an  action  at  law  against  the  bank,  which 
was  a  citizen  of  the  district,  to  recover 
the  deposit.  Thereupon  the  bank  filed 
a  bill  in  the  nature  of  a  bill  of  inter- 
pleader in  the  same  court,  alleging  that 
it  claimed  an  interest  in  the  fund 
through  an  assignment  from  the  bank- 
rupt and  that  there  were  also  other 
claimants,,  who  were  made  defendants. 
It  asked  an  injunction  against  the 
prosecution  of  actions  at  law,  and  that 
the  rights  of  the  respective  parties  in 
the  fund  be  determined.  Held,  that  the 
effect  of  the  bill  was  to  draw  in  for  a 
single  decision  the  whole  controversy, 
a  part  only  of  which  was  involved  in 
the  action  at  law,  and  that  the  bill  was 
ancillary,  and  within  the  jurisdiction  of 
the  court,  regardless  of  the  citizenship 
of  the  other  defendants.  Sherman  Nat. 
Bank  of  New  York  v.  Shubert  Theatri- 
cal Co.  (D.  C)  238  F.  225. 

The  ancillary  jurisdiction  of  a  court 
to  determine  all  questions  as  to  rights 
in  property  of  which  it  has  taken  pos- 
session, may  be  exercised  by  federal 
courts,  though  not  authorized  by  stat- 
ute. Darrough  v.  First  Nat.  Bank  of 
Claremore  (Okl.)  156  P.  1,91. 

Jurisdiction  of  federal  Circuit  Court 
in  receivership  proceedings  wherein  ti- 
tle to  land  was  involved  held  not  lim- 
ited to  difacovering  then  existing  state 
of  facts  as  to  title.  Samuel  v.  Hous- 
ton Oil  Co.  of  Texas  (Tex.  Civ.  App.) 
193  S.  W.  246. 

434.  — —  Collection  of  assets  by  re- 
celver.^Where  a  court  appointing  a  re- 
ceiver had  no  jurisdiction,  it  cannot 
claim  jurisdiction  over  property  seized 
without  the  jurisdiction;  so  the  fact  re- 
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ceivers  appointed  by  the  District  Court 
of  the  Southern  District  of  New  York 
have  taken  possession  of  property  of 
the  defendant  in  the  Northern  District' 
does  not  give  that  court  jurisdiction,; 
where  it  exceeded  its  jurisdiction,  etc.,r 
in  appointing  receivers,  etc.  Primos, 
Chemical  Co.  v.  Fulton  Steel  Corpora-i 
tion  (D.  C.)  254  F.  454. 

436. Cross-billSw-^urisdiction  of- 

a  federal  court,  shown  by  a  bill,  does 
not  support  or  aid  its  jurisdiction  of  a 
counterclaim,  which  does  not  merely 
concern  matters  already  put  in  litigation' 
by  the  bill.  Cleveland  Engineering  Co.* 
V.  Gallon  Dynamic  Motor  Truck  Co.  (D.' 
C.)  243  F.  405. 

438. Enforcement  of  Judgments, 

decrees,  or  orders.— Suit  by  bondhold- 
ers' committee  against  trustee  in  mort- 
gage, guarantor  of  bonds,  and  the  lat- 
ter's  successor,  under  reorganization 
plan  to  enforce  deficiency  judgment 
against  guarantor,  cannot  be  maintain- 
ed in  federal  court,  without  regard  to 
citizenship,  as  ancillary  to  foreclosure 
proceedings  in  that  court  against  the 
guarantor.  Hamer  v.  New  York  Rys. 
Co..  37  S.  Ct.  511,  244  U.  S.  2C6,  61 
L.  Ed.  1125. 

446. Restraint  of  proceedings.— 

Suit  to  enjoin  actions  in  state  court  to 
recover  overcharges  by  carrier  is  not 
anciHary  to  suit  in  federal  court  to  en- 
force rates  fixed  by  the  state  and  re- 
strain actions  for  overcharges,  where 
decree  granting  relief  had  been  revers- 
ed with  directions  to  dismiss.  St.  Lou- 
is, I.  M.  &  S.  Ry.  Co.  V.  McKnipht,  37 
S.  Ct.  611,  244  U.  S.  368.  61  L.  Ed. 
1200,  affirming  decree  Bellamy  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.,  220  F.  876, 
136  C.  C.  A.  442. 

A  suit  in  a  federal  court  to  enjoin 
prosecution  of  an  action  at  law  in  the 
same  court  held  ancillary  to  such  ac- 
tion and  within  the  jurisdiction  of  the 
court,  regardless  of  the  citizenship  of 
the  parties.  Sherman  Nat.  Bank  of 
New  York  v.  Shubert  Theatrical  Co., 
247  F.  256,  159  C.  C.  A.  350,  affirming 
order  (D.  C.)  238  F.  225. 

A  federal  court  has  jurisdiction,  re- 
gardless of  citizenship  of  parties  or 
amount  involved,  of  an  ancillary  suit 
to  prevent  relitigation  in  other  courts 
of  issues  it  has  heard  and  determined 
in  the  original  suit,  and  to  protect  the 
titles  and  rights  of  purchasers  under 
its  decree.  St.  Louis-San  Francisco 
Ry.  Co.  V.  McElvain  (D,  C.)  253  F.  123. 

A  dependent  suit  may  be  maintained 
by  a  party  to  the  original  suit,  or  by 
one  who  claims  under  the  adjudication 
and  the  decree  therein,  against  one 
who  assails  that  adjudication  or  de- 
cree in  a  subsequent  suit  in  a  court 
without  appellate  jurisdiction,  on  the 
ground  that  it  is  illegal  or  ineffectual, 
although  the  latter  was  not  a  party  to 
the  original  suit,  the  adjudication,  or 
decree.    Id. 


Ch.2) 


DISTBIOT  COUBTS — ^JURISDICTION 


§  991(2) 


447.  -»-  Restraint  of  unfair  compe- 
tition in  patent  and  trade  maric  cases^— 

In  a  bill  for  infringement  of  a  patent,  a 
claim  for  unfair  competition  in  connec- 
tion with  the  sale  of  the  infringing  arti- 
cle may  properly  be  joined,  regardless 
of  the  question  of  citizenship.  Farmers* 
Handy  Wagon  Co.  v.  Beaver  Silo  & 
Box  Mfg.  Co..  236  F.  731,  150  C.  C.  A. 
63.  reversing  decree  (D.  C.)  219  F.  234. 

Where  a  patent  has  been  held  valid 
and  infringed,  the  unfair  competition 
feature  arising  out  of  the  infringe- 
ment may  be  included  in  an  accounting 
for  profits  and  damages,  though  the 
parties  are  citizens  of  the  same  state. 
Detroit  Showcase  Co.  v.  Kawneer  Mfg. 
Co.  (C.  C.  A.)  250  F.  234. 

Where  patent  was  found  not  to  have 
been  infringed,  and  parties  to  suit  were 
citizens  of  same  state,  federal  court  is 
without  jurisdiction  over  a  cause  of  ac- 
tion for  unfair  competition,  arising  out 
of  defendant's  sale  of  the  alleged  in- 
fringing articles.    Id. 

449.  — -  Necessity  of  allowing  Juris- 
dictionaJ  facts^— Where  a  declaration  al- 
leges all  the  facts  essential  to  federal 
jurisdiction,  the  burden  of  proving  lack 
of  jurisdiction  falls  on  the  defendant. 
Bjornquist  v.  Boston  &  A.  R.  Co.  (C. 
C.  A.)  250  F.  929. 

455.  Determination  of  question  of  Ju- 
risdiction—Necessity of  evidence  to  es- 
talilisli       Jurisdictional      aiiegations^ 

Where  allegations  of  declaration,  not 
denied  by  answer,  are  sufficient  to  show 
jurisdiction  of  federal  court,  no  proof  to 
establish  such  jurisdiction  is  necessary. 
Fentress  Coal  &  Coke  Co.  v.  Elmore, 
240  F.  328,  153  C.  C.  A.  254. 

456. Presumption  as  to  Jurisdic- 
tion^—^Marshal's  return,  not  showing 
that  person  served  with  process  was 
agent  of  foreign  corporation  for  service 
of  process,  held  not  aided  by  any  pre- 
sumption, as  jurisdictional  facts  must 
appear  affirmatively.  Boultbee  v.  In- 
ternational Paper  Co.,  229  F.  951,  144 
C.  C.  A.  233. 

In  determining  whether  the  alleged 
unconstitutionality  of  a  state  statute 
gives  jurisdiction  to  a  federal  court, 
the  presumption  is  that,  if  the  statute 
is  unconstitutional,  the  state  courts 
will  so  declare.  Supreme  Council  of 
Royal  Arcanum  v.  Hobart,  244  F.  385, 
157  C.  C.  A.  11. 

457.  Objections     to     Jurfsdiotion.— 

When  want  of  jurisdiction  of  the  court 
of  the  main  suit  appears,  it  is  the  duty 
of  a  court  asked  to  exercise  ancillary 
jurisdiction  to  raise  the  question  itself, 
and  to  decline  to  act  if  the  want  of  ju- 


risdiction in  that  court  appears.  Pri- 
mes Chemical  Co.  v.  Fulton  Steel  Cor 
poration  (D.  C.)  254  F.  454. 

459.  ...  Time  of  obJeotion.«A  plain 

defect  of  jurisdiction  may  be  insisted 
upon  at  the  hearing.  Burdell  v.  Com- 
stock  (C.  C.)  15  F.  395. 

460.  —  Waiver  of  objections.— Ob- 
jection to  the  jurisdiction  of  a  federal 
court  is  not  waived  by  answering  to  the 
merits  after  a  demurrer  for  the  sole 
purpose  of  raising  such  objection  has 
been  overruled.  In  re  Atianta  City  R. 
Co.,  17  S.  Ct.  208,  164  U.  S.  633.  41 
L.  Ed.  579. 

That  defendant's  counsel  moved  to 
set  aside  service  on  ground  that  court 
was  without  jurisdiction  of  subject- 
matter  of  suit  is  not  an  admission  of 
the  Courtis  jurisdiction  over  defend- 
ant's person  or  a  consent  to  the  exer- 
cise of  it.  Smith  v.  Government  of 
Canal  Zone,  249  F.  273,  161  C.  C.  A. 
281. 

A  plea  to  the  jurisdiction  is  a  plea  in 
abatement;  and,  where  the  defendant 
has  admitted  the  jurisdiction  or  waived 
it  by  a  plea  in  bar  to  •  the  action,  he 
cannot  subsequently  plead  in  abate- 
ment. Wittemore  v.  Malcomson  (C. 
C.)  28  F.  605. 

Under  the  rule  in  Ohio  that  a  plea  to 
the  jurisdiction  of  the  court,  denying 
averments  of  diverse  citizenship,  must 
be  by  special  plea  of  abatement,  sepa- 
rately pleaded  and  tried,  any  plea  to 
the  merits  is  a  waiver  of  the  plea  in 
abatement.  Imperial  Refining  Co.  v. 
Wyman  (C.  C.)  38  F.  574,  3  L.  R.  A. 
503. 

Jurisdictional  facts  prescribed  by 
statute  held  absolutely  essential  to  fed- 
eral court's  jurisdiction,  regardless  of 
parties*  consent,  and  want  thereof  may 
be  raised  at  any  stage.  United  States 
Envelope  Co.  v.  Transo  Paper  Co.  (D. 
C.)  229  F.  576. 

Where  all  parties  were  properly 
served  and  appeared,  it  is  immaterial 
to  the  jurisdiction  of  the  court  that  suit 
was  by  ancillary  bill.  Lancaster  v. 
Police  Jury,  Parish  of  Avoyelles,  State 
of  Louisiana  (D.  C.)  254  F.  179. 

Where  a  city  voluntarily  intervened 
in  a  suit  against  a  street  railway,  and 
a  quasi  receivership  was  undertaken 
upon  the  city's  demand  for  relief,  held, 
that  the  city  was  not  in  a  position  to 
question  the  jurisdiction  of  the  court 
to  restrain  alleged  illegal  action  by  the 
city  with  respect  to  fares  charged. 
Henry  L.  Doherty  &  Co.  v.  Toledo 
Rys.  &  Light  Co.  (D.  O.)  254  F.  597. 


(2)  Crimes  and  oifenses. 

4.  Common-iaw  offenses.— Federal 
courts  have  no  common-law  criminal 
jorisdiction,  and  it  is  essential  to  such 
jurisdiction  that  Congress  shall  have 
made  the  act  a  crime,  affixed  a  punish- 
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ment,  and  declared  the  court  that  shall 
have  jurisdiction.  Oliver  v.  U.  S.,  230 
F.  971,  145  C.  C.  A.  165,  certiorari  de- 
nied 36  S.  Ct:  721,  241  U.  S.  670,  60  L. 
Ed.  1230. 
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There  are  no  common-law  crimes  in 
the  United  States  as  a  unit.  U.  S.  v. 
MiUer  (D.  C.)  236  F.  798. 

5.  Offenses  punishable  under  state 
iaws^— In  so  far  as  disloyal  slanders 
or  libels  cause  or  tend  to  cause  breach- 
es of  the  peace,  they  are  offenses 
against  the  state,  and  can  be  prosecut- 
ed only  in  the  state  courts.  U.  S.  v. 
Hall  (D.  C.)  248  F.  150. 

Courts  of  this  state  have  no  jurisdic- 
tion to  punish  Mexican  soldiers  killing 
a  United  States  soldier  incidental  to  a 
battle  in  Texas  between  Mexican  and 
United  States  troops  during  a  state  of 
war  between  this  country  and  Mexico. 
Arce  V.  State  <Tex.  Cr.  App.)  202  S. 
W.  951. 


10.  Offense  by  accessory d— Where  a 
statute  provides  that  an  accessory  may 
be  prosecuted  and  convicted  as  for  a 
substantive  felony,  the  crime  is  cogni- 
zable in  any  court  having  jurisdiction 
over  the  principaL  Hoss  v.  U,  S.,  232 
F.  328,  146  C.  C.  A.  376. 

Under  Penal  Code,  §{  332,  335 
(Comp.  St.  1916,  §§  10506,  10509),  one 
aiding  a  bank  cashier  in  drawing  bills 
of  exchange  contrary  to  Rev.  St  $ 
5209  (Comp.  St  1916,  §  9772),  is  guilty 
of  a  felony,  and  therefore  the  District 
Court  which  had  jurisdiction  of  a 
prosecution  against  the  principal  has 
jurisdiction  of  accessory,  though  at  the 
time  of  offense  he  was  without  the  dis- 
trict.   Id. 


(3)  Admiralty  causes^  seizures,  and  prizes. 

Third.  Of  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
saving  to  suitors  in  all  cases  the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to  give  it,  and  to  claimants  the 
rights  and  remedies  under  the  workmen's  compensation  law  of  any 
State;  of  all  seizures  on  land  or  waters  not  within  admiralty  and 
maritime  jurisdiction;  of  all  prizes  brought  into  the  United  States; 
and  of  all  proceedings  for  the  condemnation  of  property  taken  as 
prize. 

Act  March  3,  1911,  c.  231,  {  24,  par.  3,  36  Stat  1091.  Act  Oct  6,  1917,  c. 
97,  §  1,  40  Stat.  395. 

This  paragraph  was  amended  by  Act  Oct.  6,  1917,  c.  97,  f  1,  40  Stat.  395, 
cited  above  by  inserting,  after  the  words  "where  the  common  law  is  competent 
to  give  it,"  the  words  "and  to  claimants  the  rights  and  remedies  under  the 
workmen's  compensation  law  of  any  State." 

Notes  of  Deoisions 


4.  Nature,  grounds,  and  scope  of 
Jurisdiction  in  general.— State  legisla- 
tion affecting  general  maritime  law 
held  invalid,  under  Const,  art  3,  §  2, 
article  1,  §  8,  giving  Congress  power  to 
make  all  necessary  laws,  this  section, 
and  Judicial  Code,  §  256  (Comp.  St 
1916,  §  1233),  giving  federal  District 
Courts  exclusive  jurisdiction  of  civil 
causes  of  admiralty  jurisdiction. 
Southern  Pac.  Co.  v.  Jensen,  37  S.  Ct 
524,  244  U.  S.  205,  61  L.  Ed,  10S6,  re- 
versing judgment  Jensen  v.  Southern 
Pac.  Co.,  109  N.  E.  600,  215  N.  Y.  514, 
L.  R.  A.  191GA.  403,  Ann.  Cas.  1916B, 
276;  Clyde  S.  S.  Co.  v.  Walker,  37  S. 
Ct  545,  244  U,  S.  255,  61  L.  Ed.  1116, 
reversing  judgment  In  re  Walker,  109 
N.  E.  604,  215  N.  Y.  529,  Ann.  Cas. 
1916B,  87. 

Relative  to  taxation  of  costs,  a  con- 
troversy with  respect  to  a  contract  be- 
tween a  proctor  and  his  client  for  fees 
cannot  be  litigated  in  the  admiralty 
suit  The  Johnson  Lighterage  Co.  No. 
24,  248  P.  74,  160  C.  C.  A,  214,  modify- 
ing decree  (D.  C.)  240  F.  435. 

In  view  of  the  protection  which  a 
court  of  admiralty  will  accord  the 
rights  of  a  minority  owner  in  the  event 
of  a  dispute  as  to  the  employment  of 
the  vessel,  a  court  of  admiralty  has 
jurisdiction  to  protect  the  rights  of 
such    an    owner,    where    the    majority 
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owners  intend  to  sell  the  vessel,  and 
may  enjoin  them  from  transferring  ti- 
tle unless  a  bond  be  given  that  will  in- 
sure the  minority  owner  will  receive 
his  share  of  the  proceeds.  The  Olga 
(D.  C.)  254  F.  439. 

51/2.  Vessels  subject  to  Jurisdiction.— 
A  pontoon  wharf  being  a  floating 
st-'ucture,  injury  thereto  by  a  ship  con- 
stitutes a  maritime  tort,  of  which  ad- 
miralty has  jurisdiction.  The  Bart 
Tully  (C.  C.  A.)  251  F.  856. 

No  jurisdiction  will  be  exercised  over 
a  sovereign,  whether  local  or  foreign, 
or  over  instrumentalities  employed  by 
it  in  the  public  service,  by  any  proceed- 
ings in  invitum,  regardless  of  the  form 
or  character  of  the  process.  The  Ro- 
seric  (D.  C.)  254  1^,  154. 

61/2-  Agreements  ousting  Jurisdiction. 
— Under  the  rule  of  the  American  ad- 
miralty courts,  an  arbitration  clause 
in  a  charter  party  does  not  deprive  a 
party  of  his  right  to  resort  to  the 
courts.    The  Eros  (D.  C.)  241  F.  186. 

9.  Saving  of  common-law  remedy.— 

See  notes  under  Const  art  3,  §  2,  cl. 
1,  note  78,   Comp.   St.  1916. 

Despite  the  saving  clause,  the  rights 
of  a  seaman  injured  while  in  service  of 
the  ship  must  be  measured  according 
to  rules  of  the  maritime  law,  and  can« 
not  be  measured  by  the  common  law. 
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Chelentis  y.  Luckenbacfa  S.  S.  Co.,  38 
S.  Ct.  501,  247  U.  S.  372,  62  L.  Ed. 
1171,  affirming  judgment  243  F.  536, 
156  C.  C.  A.  234. 

A  right  of  action  in  personam  for  a 
tort  given  by  a  state  statute  held  en- 
forceable by  an  action  at  law,  under 
this  section,  although  the  tort  was 
committed  on  shipboard.  Keithley  v. 
North  PacS.  S.  Co.  (D.  C.)  232  F. 
255. 

Person  who  has  a  cause  of  action  of 
admiralty  cognizance  has  always  been 
entitled  to  seek  his  remedy  in  either 
common-law  courts,  where  they  are 
competent  to  give  it,  or  in  admiralty 
courts.  The  Erie  lighter  108  (D.  C.) 
250  F.  490. 

In  view  of  the  saving  clause,  while 
state  Legislatures  cannot  in  terms  en- 
large jurisdiction  of  admiralty,  they 
may  create  new  rights  over  matters 
within  the  jurisdiction  of  admiralty. 
North  Pacific  S.  S,  Co.  v.  Industrial 
Ace.  Commission  of  California  (Cal.) 
163  P.  109. 

Touching  torts  on  high  seas,  state 
may  create  new  rights  or  remedies,  and 
enforce  those  rights  in  her  own  Courts, 
without  regard  to  admiralty,  under  con- 
struction of  saving  clause  of  Judiciary 
Act.    Id. 

If  there  is  Implied  contract  to  pay 
wharfage,  common-law  action  will  lie, 
and  action  in  personam  can  properly 
be  brought  in  state  court  under  saving 
clause  of  federal  Judiciary  Act  of 
1789.  Adams  v.  John  R.  White  &  Son 
(R.  I.)  103  A.  230. 

Under  this  section  a  state  common- 
law  court  has  jurisdiction  of  action  in 
personam  by  seaman  for  personal  in- 
juries occurring  off  Alaskan  coast  and 
arising  frofti  vessel's  unseaworthiness. 
Larson  v.  Alaska  S.  S.  Co.  (Wash.) 
165  P.  880. 

91/2-  Remedy  under  state  Workmen's 
Compensation  Aots^— Prior  to  the 
amendment  of  this  subdivision  it  was 
held  that  the  New  York  Workmen's 
Compensation  Act  was  invalid,  as  ap* 
plying  to  ocean-going  steamship,  as 
conflicting  with  Const  art.  1,  §  8,  and 
article  3,  S  2,  this  section,  and  Judicial 
Code,  §  256  (Comp.  St.  1916,  §  1233), 
and  inconsistent  with  Rev.  St.  §§  4283- 
4285  (Comp.  St.  1916,  §§  8021-8023) 
and  Act  June  26,  1884,  §  18,  23  Stat. 
57,  Southern  Pac.  Co.  v.  Jensen,  37  S. 
Ct  524,  244  U.  S.  205,  61  L.  Ed.  1086, 
reversing  judgment  Jensen  v.  Southern 
Pac.  Co.,  109  N.  E.  600,  215  N.  Y. 
514.  L.  R.  A,  1916A,  403,  Ann.  Cas. 
1916B,  276;  Clyde  Steamship  Co.  v. 
Walker,  37  S.  Ct  545,  244  U.  S.  255, 
61  L.  Ed.  1116,  reversing  judgment  In 
re  Walker,  109  N.  E.  604,  215  N.  Y. 
529,  Ann.  Cas.  1916B,  87.  And  that 
claims  for  injury  on  ship  in  navigable 
waters  of  employes  of  one  engaged  in 
repairing  and  altering  them  for  cargoes 
were  maritime,  within  jurisdiction  of 
admiralty,  to  exclusion  of  State  Indus- 


trial <  Commission,  having  no  common- 
law  jurisdiction.  Sullivan  v.  Hudson 
Nav.  Co.,  169  N.  Y.  S.  645,  182  App. 
Div.  152,  order  affirmed  Doey  v.  Cla- 
rence P.  Howland  Co.,  120  N.  B.  63, 
224  N.  Y.  30,  and  Anderson  v.  Johnson 
Lighterage  Co.,  120  N.  E.  55,  and  Kea- 
tor  V.  Rock  Plaster  Mfg.  Co.,  120  N. 
E.  56,  certiorari  denied  State  Indus- 
trial Commission  of  State  of  New  York 
V.  Clarence  F^.  Howland,  39  S.  Ct  11, 
63  L.  Ed.  —  and  Same  v.  Johnson 
Lighterage  Co.,  39  S.  Ct  11,  and  Same 
V.  Rock  Plaster  Mfg.  Co.,  39  S/  Ct 
12,  63  L.  Ed.  — .  It  was  also  held 
that,  in  view  of  this  subdivision,  a 
state  Workmen's  Compensation  Act 
did  not  cover  injuries  sustained  by 
member  of  crew  of  vessel  while  in 
foreign  port,  though  employed  on  the 
vessel  as  a  barber.  Hartman  v.  Toyo 
Kisen  Kaisha  S.  S.  Co.  (D.  C.)  244  F. 
567.  And  that  a  state  Workmen's 
Compensation  Act,  which  in  actions 
against  an  employer  who  has  not  ac- 
cepted its  terms  provides  a  different 
measure  of  compensation  from  that  of 
the  maritime  law,  does  not  apply  to  a 
seaman  injured  while  employed  on  a 
vessel  on  the  navigable  waters  of  the 
United  States.  Barrett  v.  Macomber 
&  Nickerson  Co.  (D.  C.)  253  F.  205. 
It  was.  further  held  that  where,  al- 
though federal  courts  had  exclusive 
jurisdiction  over  a  claim  for  employe's 
death  occurring  in  performance  of  a 
maritime  contract,  state  Industrial 
Commission  assumed  to  make  award 
therefor  under  Workmen's  Compensa- 
tion Law,  fact  that  both  employer  and 
insurance  carrier  acquiesced  in  award 
to  extent  that  certain  payments  were 
made  thereunder,  and  no  appeal  was 
taken  therefrom,  did  not  estop  them 
thereafter  from  questioning  commis- 
sion's jurisdiction.  Doey  v.  Clarence 
P.  Howland  Co.,  120  N.  E.  53,  224  N. 
Y.  30.  Workmen's  Compensation  Act, 
as  amended,  though  of  optional  char- 
acter, does  not  apply  to  injuries  receiv- 
ed in  course  of  employment  to  dis- 
charge cargo  of  coal  from  vessel  en- 
gaged in  interstate  commerce  and  ly- 
ing in  navigable  waters;  maritime  and* 
admiralty  jurisdiction  being  in  federal 
courts.  Duart  v.  Simmons,  121  N.  E. 
10,  231  Mass.  313.  A  coal  passer  on 
an  interstate  ferry  on  the  Great  Lakes 
could  not  have  compensation  under  the 
Michigan  Workmen's  Compensation 
Act  for  injuries,  but  his  case  was 
within  the  jurisdiction  of  the  federal 
District  Court  under  Const  art.  3,  § 
2,  and  article  1,  §  8,  and  Judiciary 
Act  Sept  24,  1789,  §  9,  as  to  admiralty 
jurisdiction;  and  a  proceeding  for 
workmen's  compensation  to  a  coal 
passer  on  a  Great  Lakes  interstate 
ferry  brought  in  the  state  court  be- 
fore amendment  of  the  judiciary  act 
to  save  to  complainants  all  rights  and 
remedies  under  the  Workmen's  Com- 
pensation law  of  any   state   was   sub- 
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ject  to  the  admiralty  laws,  and  juris- 
diction was  in  the  federal  District 
Court,  since  the  statute  could  not  be 
given  a  retroactive  effect.  Thornton  v. 
Grand  Trunk -Milwaukee  Car  Ferry  Co. 
(Mich.)  168  N.  W.  410. 

One  authority,  however,  held  that, 
assuming  that  Workmen's  Compensa- 
tion Act  comes  within  the  scope  of  a 
remedy  afforded  by  the  common  law, 
it  is  entitled  to  respect  in  admiralty 
courts  under  the  saving  clause  of  the 
Judiciary  Act  and  since  "common-law 
remedy/'  means  any  remedy  with  or 
without  action  or  jury  which  is  a 
substitute  for  a  suit  at  law  where- 
by a  liability  is  imposed  after  due 
process  of  law,  the  Workmen's  Com- 
pensation Act  is  within  its  saving 
clause.  North  Pacific  S.  S.  Co.  v.  In- 
dustrial Ace.  Commission  of  California 
(Cal.)  163  P.  199.  It  was  also  held 
that  an  injured  seaman,  claiming  and 
receiving  in  state  tribunals  amount 
awarded  under  California  Workmen's 
Compensation  Act,  or  accepting  amount 
fixed  by  agreement  to  be  paid  there- 
under, cannot  recover  in  admiralty. 
Riegel  v.  Higgins  (D.  C.)  241  F.  718. 

Since  the  amendment  of  the  provi- 
sion by  Act  Cong.  Oct.  6,  1917,  c.  97, 
40  Stat.  395,  it  was  held  that  an  em- 
ploy6  of  a  stevedore,  even  if  engaged 
in  maritime  occupation  when  injured 
by  falling  through  hatch  of  vessel,  may 
recover  in  the  state  court- compensa- 
tion under  Compensation  Act.  Veasey 
V.  Peters,  77  So.  948,  142  La.  1012. 
It  was  also  held  that  while,  when  en- 
acted, Workmen's  Compensation  Law, 
so  far  as  making  it  applicable  to  long- 
shore work  in  loading  and  unloading 
cargoes,  was  unconstitutional,  as  an 
invasion  of  admiralty  jurisdiction,  it 
became  effective  in  that  respect,  with- 
out re-enactment,  when  by  Act  Cong. 
Oct.  6,  1917,  §  2,  40  Stat.  395,  re- 
course to  rights  and  remedies  under 
state  Workmen's  Compensation  Law 
was  permitted.  Cimmino  v.  John  T. 
Clark  &  Son  (Sup.)  172  N.  Y.  S.  478. 
As  to  the  effect  of  the  amendment  it 
bas  been  held  that  Workmen's  Com- 
pensation Act,  which  withdraws  from 
private  controversy  all  remedy  for  in- 
juries received  in  hazardous  work,  and 
excludes  every  other  remedy,  does  not 
extend  to  employds  on  a  vessel  in 
navigable  waters,  and  the  Industrial 
Insurance  Commission  cannot  collect 
from  an  employer  premiums  on  ac- 
count of  such  empIoy6s,  notwithstand- 
ing Act  Cong.  Oct.  6,  1917,  40  Stat 
395.  Pugct  Sound  Bridge  &  Dredging 
Co.  V.  Industrial  Ins.  Commission 
(Wash.)  177  P.  788. 

Decision  of  the  highest  st.itc  court, 
denying  relief  under  New  Jersey  Work- 
men's ('ompiensation  Act  for  drowning 
in  navigable  waters,  holding  that  Act 
Oct.  6,  1917,  40  Stat.  395,  saving  to 
claimants  rights  and  remedies  under 
the    workmen's    compensation    law    of 
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any  state,  was  inapplicable,  being  pass- 
ed after  the  accident,  and  that  the  rights 
of  parties  depended  on  the  maritime 
laws,  held  not  one  allowing  review  by 
the  national  Supreme  Court,  on  writ  of 
error,  under  Act  Sept  6,  1916,  §  2,  39 
Stat  726  (Comp.  St  1916,  S  1214). 
Coon  y.  Kennedy,  39  S.  Ct  146,  63  L. 
Ed.  — . 

A  stevedore,  injured  while  loading  a 
vessel,  who  was  entitled  under  Judicial 
Code,  I  24,  par.  3,  as  amended  by  Act 
Oct.  6,  1917, 40  Stat  395,  to  the  remedy 
afforded  by  the  state  Workmen's  Com- 
pensation Act,  held  not  to  have  elect- 
ed that  remedy  by  signing  at  the  re- 
quest of  an  attorney  the  notice  to  his 
employer  contemplated  by  the  Compen- 
sation Act,  and  to  be  entitled  to  sue 
in  admiralty,  etc.  Siebert  v.  Patapsco 
Ship  Ceiling  &  Stevedore  Co.  (D.  C.) 
253  F.  685. 

II.  Suits  between  foreigners  and 
against  foreign  vessels^— A  merchant 
vessel,  requisitioned  and  employed  in 
the  service  of  a  foreign  government, 
but  remaining  under  the  control  and 
management  of  its  owner,  is  not  ex- 
empt from  a  ^  suit  in  rem  in  a  court  of 
the  United  States  for  a  maritime  tort 
The  AttuaUta,  238  F.  909,  152  O.  C. 
A.  43. 

That  a  vessel  libeled  for  a  tort  com- 
mitted on  the  high  seas  sails  under  a 
foreign  flag,  and  that  the  libelant  is  a 
subject  of  another  foreign  nation,  is  not 
sufficient  to  require  a  court  of  admi- 
ralty of  the  United  States  to  decline 
jurisdiction.     Id. 

While,  under  the  rule  of  international 
comity,  a  court  will  not  exercise  juris- 
diction, at  suit  of  an  individual,  over  a 
vessel  wluch  is  employed  ii^the  public 
business  of  a  foreign  nation,  where  aft- 
er the  attachment  in  such  a  suit  of  a 
privately  owned  foreign  vessel,  which 
had  been  requisitioned  for  service  by  its 
home  government,  the  owners  appear 
and  bave  given  bond  for  its  release,  the 
further  action  of  the  court  can  no  long- 
er affect  the  rights  of  the  foreign  gov- 
ernment, but  private  rights  only,  and 
comity  does  not  require  it  to  discharge 
the  attachment  The  Luigi  (D.  C.)  230 
F.  493. 

A  British  libelant  cannot  maintain  a 
suit  in  rem  in  an  admiralty  court  of  the 
United  States  against  a  German  vessel 
to  recover  for  repairs  and  supplies  fur- 
nished in  England,  where  the  laws  of 
both  England  and  Germany  are  pleaded, 
and  neither  gives  him  a  maritime  lien, 
or  right  to  proceed  directly  against  the 
vessel,  although  in  the  absence  of  a 
showing  of  the  foreig^n  laws  our  own 
law  would  be  applied.  The  Kaiser  Wil- 
helm  II  (D.  C.)  230  F.  717. 
♦  Under  St,  3  &  4  Vict  c.  65,  §  6,  which 
confers  on  the  English  Court  of  Admi- 
ralty authority  to  arrest  or  proceed  in 
rem  against  a  foreign  ship  for  neces- 
saries supplied,  a  court  of  admiralty  of 
the  United  States  may  entertain  a  suit 
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in  rem  to  enforce  a  claim  for  neceBsa- 
ries  supplied  to  a  foreign  ship  in  Eng- 
land, even  though  the  English  statute 
does  not  confer  a  maritime  lien,  but 
merely  a  right  to  sue  the  ship.    Id. 

Since  the  commencement  of  war  be- 
tween England  and  Germany,  and  the 
promulgation  by  each  government  of 
laws  or  decrees  prohibiting  its  subjects 
from  making  any  payments  to  subjects 
of  the  other,  and  while  such  decrees  re- 
main in  effect,  a  court  of  admiralty  of 
the  United  States,  in  a  case  where  its 
action  is  discretionary,  will  refuse  to 
entertain  jurisdiction  of  a  suit  between 
subjects  of  the  two  countries  to  enforce 
payment  of  a  claim  which  arose  in  a 
foreign  country.     Id. 

A  suit  in  rem  may  be  maintained 
against  property  of  a  foreign  govern- 
ment, although  destined  for  its  public 
use.  to  recover  for  salvage  services 
rendering  in  saving  it  while  in  the  pos- 
session of  a  lightering  company,  which 
had  contracted  to  transport  it  from  a 
railroad  terminal  to  a  vessel,  but  had 
no  other  connection  with  the  foreign 
government,  and  where  the  property 
was  still  in  its  possession  when  libeled 
and  seized  by  the  marshal.  The  John- 
son Lighterage  Co.  No.  24  (D.  C.)  231 
P.  365. 

It  is  within  the  discretion  of  a  court 
of  admiralty  of  the  United  States  to 
take  jurisdiction  of  a  suit  for  hreach  of 
charter  between  two  foreign  corpora- 
tions. Aktiesclskabet  Korn-Og  Foder- 
stof  Kompagniet  v.  Rederiaktiebolaget 
Atlanten  (D.  C.)  232  F.  403. 

Foreign  naval  vessel  held  not  subject 
to  libel  for  damages  for  collision,  though 
at  time  of  collision  carrying  a  cargo  of 
general  merchandise  belonging  to  pri- 
vate persons.  The  Pampa  (D.  C.)  245 
F.  137. 

Under  Shipping  Act,  S  9  (Comp.  St. 
1916,  §  8146)"  vessel  requisitioned  by 
United  States  Shipping  Board  Emer- 
gency Fleet  Corporation,  and  by  Unit- 
ed States  Shipping  Board  chartered  to 
French  government  as  carrier  of  food, 
held  subject  to  arrest  under  libel  for 
collision  on  high  seas.  The  Florence 
H.  (D.  C.)  248  F.  1012. 

Court  of  admiralty  will  not  in  its  dis- 
cretion dismiss  libel  on  ground  that  it 
would  involve  scrutiny  of  conduct  of 
seamen  or  agents  of  French  govern- 
ment, unless  suggestion  of  diplomatic 
embarrassment  be  made  by  officers  of 
government  responsible  as  to  those  re- 
lations.   Id. 

The  rights  of  an  American  seaman  in 
the  harbor  of  New  York  upon  a  Brit- 
ish vessel  can  properly  be  adjudicated 
in  a  court  of  the  United  States  accord- 
ing to  the  admiralty  law,  when  this  ad- 
miralty law  is  in  exact  accord  with 
what  his  contract  rights  would  be  un- 
der the  British  statute.  The  Vestris 
(D.  C.)  252  P.  201. 

A  naval  transport,  owned  by  a  for- 
eign government  and  in  its  possession, 
through  a  naval  captain  and  crew,  al* 


though  chartered  to  a  private  individ- 
ual to  carry  a  commercial  cargo,  is  not 
subject  to  seizure  under  process  of  an 
admiralty  court  of  the  United  States, 
in  a  suit  by  a  shipper  for  damage  to 
cargo.    The  Maipo  (D.  O.)  252  F.  627. 

No  jurisdiction  will  be  exercised  over 
a  sovereign,  whether  local  or  foreign, 
or  over  instrumentalities  employed  by 
it  in  the  public  service,  by  any  pro- 
ceedings in  invitum,  regardless  of  the 
form  or  character  of  the  process.  The 
Roseric  (D.  C.)  264  F.  154. 

An  admiralty  court  of  the  United 
States  will  not  exercise  its  jurisdiction 
in  rem  over  a  vessel  under  requisition 
by  the  British  government,  and  used  by 
it  for  purposes  of  the  war  in  which 
such  government  and  the  United  States 
arc  cobelligerents  against  a  common  en- 
emy, so  long  as  the  vessel  remains  in 
such  service,  and  the  fact  that  its  offi- 
cers and  crew  are  still  in  the  employ- 
ment of  the  owner  is  immaterial.    Id 

The  immunity  from  process  granted 
to  ship  in  public  service  of  country  by 
courts  of  another  country  is  based  up^ 
on  the  idea  that  sovereigns  are  of  equal 
dignity  and  independence,  and  that  out 
of  regard  for  the  right  of  a  sovereign 
to  be  unhampered  in  use  of  such  instru- 
mentalities, and  to  maintain  amicable 
relations  between  sovereigns,  it  is  tac- 
itly agreed  that  one  sovereign  should 
decline  to  exercise  some  of  its  preroga- 
tives when  it  would  necessarily  place 
another  sovereign  in  a  subordinate  po- 
sition.   Id. 

13.  Maritime  contractc  and  services  in 
BdnenU^^A  contract  of  employment  of 
a  master  held  maritime,  and  within  the 
admiralty  jurisdiction,  notwithstanding 
a  provision  incidentally  requiring  the 
employ^  to  perform  duties  on  shore.— 
Union  Fish  Co.  v.  Erickson,  235  P. 
385.  148  C.  C.  A.  647. 

A  contract,  enforceable  in  admiralty, 
must  be  wholly  maritime.  The  Ada  (C. 
C.  A.)  250  F.  194. 

Contract  to  float  vessel,  which  had 
been  cast  on  shore  five  years  before  and 
lay  on  dry  land  during  that  time,  held 
not  within  admiralty  jurisdiction.  The 
Frances  L.  Skinner  (D.  C.)  248  F.  818. 

In  determining  whether  a  contract  be 
of  maritime  nature,  locality  is  not  con- 
trolling; the  true  test  being  the  sub- 
ject-matter of  the  contract,  the  nature 
and  character  of  the  work  to  be  done. 
Doey  V.  Clarence  P.  Rowland  Co.,  120 
N.  E.  53,  224  N.  Y.  30. 

14.  Supplies  and  repairs,  and  services 
performed  for  vessel.— Admiralty  has  no 
jurisdiction  over  breach  of  a  contract 
to  furnish  owners  of  19  fishing  steam- 
ers such  coal  as  the  19  vessels  might 
require  during  the  season;  such  con- 
tract not  being  maritime  in  character, 
in  that  it  did  not  begin  and  end  in  the 
necessities  of  a  particular  vessel  for 
her  own  voyage.  The  Walter  Adams 
(C.  C.  A.)  253  F.  20. 

Since  Act  June  23,  1910  (Comp.  St. 
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1916,  §  7783),  a  contract  to  have  a  ma- 
rine railway  in  readiness  and  in  such 
a  condition  as  to  promptly  place  a  ves- 
sel in  a  position  where  repairs  could  be 
made,  is  one  of  cognizance  in  admiralty. 
The  Alliance  (D.  0.)  236  F.  361. 

16.  Charter  parties  and  contracts  of 
affreightment  or  transportation.— Admi- 
ralty has  jurisdiction  of  a  suit  by  a 
time  charterer  of  a  vessel,  who  is  the 
owner  pro  hac  vice,  to  recover  posses- 
sion from  the  owner,  who,  having  taken 
possession  to  make  repairs,  refuses  to 
return  the  vessel.  The  Nellie  T.,  235 
F.  117,  148  0.  C.  A.  611.  ^ 

Where  a  contract  for  the  chapter  of 
a  vessel  gave  charterer  an  option  to 
purchase  the  same  for  the  sum  specified 
in  the  charter  party  as  the  hire,  the 
contract  must  be  deemed  one  for  the 
sale  of  the  vessel,  and  so  it  was  within 
the  jurisdiction  of  a  court  of  admiralty, 
and  proceeding  in  rem  was  not  appro- 
priate remedy  for  breach.  The  Ada 
(C.  C.  A.)  250  F.  194. 

18.  Salvage.— Where  a  tug  was  driven 
by  a  violent  storm  on  land  above  the  or- 
dinary high-water  mark,  contract  for  its 
removal  held  "maritime"  one,  the  serv- 
ice being  one  of  "salvage,"  so  that  a 
suit  on  contract  for  removal  was  with- 
in admiralty  jurisdiction.  The  Gulf- 
port  (C.  C.  A.)  250  F.  577. 

A  tug  driven  by  a  violent  storm  on 
land  above  ordinary  high-water  mark 
held  subject  to  salvage,  and  a  suit  to 
recover  for  replacing  it  in  the  water 
within  the  admiralty  jurisdiction.  The 
Gulfport  (D.  C.)  243  F.  676. 

19.  Pilotage^^Asuit  by  a  vessel  against 
her  pilot  to  charge  him  with  responsi- 
bility for  her  anchorage  in  an  unlawful 
place  is  within  the  admiralty  jurisdic- 
tion. Strathleven  Steamship  Co.  v. 
Baulch,  244  F.  412,  157  C.  C.  A.  38, 
certiorari  denied  Baulch  v.  Strathleven 
S.  S.  Co.,  38  S.  Ct.  61,  245  U.  S.  663, 
62  L.  Ed.  537. 

21.  Claims  for  wages.^Claim  of  carpen- 
ter against  his  employer,  altering  ship 
in  navigable  waters  to  fit  it  for  cargo  of 
grain,  is  within  jurisdiction  of  admiral- 
ty, to  the  exclusion  of  the  State  Indus- 
trial Commission,  in  view  of  Const.  U. 
S.  art.  3,  §  2,  and  this  section.  Doey  v. 
Clarence  P.  Rowland  Co.,  120  N.  E.  53, 
224  N.  Y.  30. 

23.  Torts  in  general.— Suit  in  admiralty 
may  be  maintained  against  municipal 
corporation  for  tort,  if  cause  of  action 
is  stated  under  maritime  law,  although 
same  acts  of  its  servants  would  not 
constitute  cause  of  action  under  local 
state  law.  City  of  Chicago  v.  White 
Transp.  Co.,  243  F.  an.S,  loO  C.  C.  A. 
138,  certiorari  denied  38  S.  Ct.  60,  245 
U.  S.  660,  62  L.  Ed.  535. 

Admiralty  has  jurisdiction  of  a  suit 
for  damages  against  a  navigating  ves- 
sel for  injury  to  a  submarine  cable  ly- 
ing on  the  bottom  of  a  channel.    U.  S. 
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V.  North  German  Lloyd  (D.  O.)  239  F. 
687. 

Admiralty  has  jurisdiction  of  a  suit 
for  the  negligent  injury  by  a  vessel  of 
a  marine  cable  resting  on  the  bottom 
under  navigable  waters  although  the 
ends  of  the  cable  are  supported  on  the 
shore.    The  Toledo  (D.  C.)  242  F.  168. 

Where  bill  of  lading  falsely  recited 
that  shipment  was  in  apparent  good 
condition,  held,  that  admiralty  had  no 
jurisdiction  whether  tort  consisted  in 
its  issuance  or  its  negotiation.  William 
A.  Higgins  &  Co.  v.  Anglo-Algerian  S. 
S.  Co.  (D.  C.)  242  F.  568,  decree  re- 
versed Higgins  V.  Same  (C.  C.  A.)  248 
F.  386. 

A  libel  in  admiralty  against  members 
of  a  Delaware  county  levy  court  to  re- 
cover for  injuries  to  a  vessel,  resulting 
from  negligence  in  opening  and  operat- 
ing a  drawbridge  across  a  navigable 
river,  which  was  under  control  of  levy 
court,  cannot  be  maintained.  The  Alex. 
Y.  Hanna  (D.  C.)  246  F.  157. 

In  cases  of  tort  admiralty  jurisdic- 
tion depends  solely  upon  the  place 
where  the  tort  was  committed,  which 
must  have  been  upon  the  high  seas  or 
other  navigable  waters.  Doey  v.  Clar- 
ence P.  Howland  Co.,  120  N.  B.  53, 
224  N.  Y.  30. 

24.  Collisions^— Admiralty  jurisdiction 
embraces  a  libel  in  rem  to  recover  for 
damages  inflicted  by  colliding  vessel  on 
unfinished  foundation  pier  intended  to 
support  a  beacon  to  be  installed  by  the 
United  States.  Latta  &  Terry  Const. 
Co.  V.  British  Steamship  "Raithmoor," 
36  S.  Ct.  514,  241  U.  S.  166,  60  L.  Ed. 
937,  reversing  decree  The  Raithmoor 
(D.  C.)  186  F.  849. 

Damages  for  injury  resulting  from 
collision  to  a  drilling  platform  erected 
on  posts  or  piles  driven  in  the  bottom 
in  navigable  water  held  not  recoverable 
in  admiralty,  but  damages  for  injury  to 
an  attendant  scow  held  within  the  ad- 
miralty jurisdiction.  The  Senator  Rice 
(D.  C.)  234  F.  101. 

25.  Personal  Injuries.- A  suit  against  a 
vessel  for  negligent  injury  to  workmen 
making  repairs  in  a  dry  dock  held  with- 
in the  admiralty  jurisdiction.  The  An- 
glo-Patagonian,  235  F.  92,  148  C.  C.  A. 
586,  affirming  decree  (D.  C)  228  F. 
1014. 

Though  a  seaman  of  a  California  cor- 
poration injured  while  on  one  of  its. 
vessels  recovered  judgment  against  the 
corporation,  held,  that  on  ita  bankrupt- 
cy the  federal  courts  had  jurisdiction  of 
a  libel  in  admiralty  against  the  stock- 
holders, who  were  also  primarily  liable 
under  the  California  Constitution. 
.Buttner  v.  Adams,  236  F.  105,  149  C. 
C.  A.  315. 

In  seaman's  action  for  personal  in- 
juries, whether  court  had  jurisdiction 
to  consider  the  charge  of  negligence 
was  governed  by  laws  of  place  where 
accident  took  place.  The  Vestris  (D. 
C.)  252  F.  201. 
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Admiralty  has  jurisdiction  of  suit  in 
l»er8onam  by  employd  of  stevedore 
against  employer  to  recover  for  injuries 
sustained  through  negligence  of  latter 
while  engaged  in  loading  vessel  lying  at 
dock  in  navigable  waters.  Veasey  v. 
Peters,  77  So.  948,  142  La»  1012. 

The  work  and  injury  of  plaintiff  while 
discharging  cargo  of  coal  from  ves^el 
engaged  in  interstate  commerce,  while 
lying  in  navigable  waters,  were  mari- 
time in  their  nature.  Duart  v.  Simmons 
(llass.)  121  N.  E.  10. 

A  longshoreman  while  engaged  in 
loading  a  vessel  in  navigable  waters  for 
his  employer  having  a  contract  therefor 
was  performing  a  maritime  contract, 
and  Industrial  Commission  would  have 
no  jurisdiction  of  his  daim  for  compen- 
sation for  injuries  received  in  such 
work.  Anderson  v.  Johnson  Lighterage 
Co.  (N.  T.)  120  N.  E.  55. 

Employd  of  plaster  manufacturing 
compiany  while  in  performance  of  his 
duties  in  unloading  rock  from  vessel 
lyiug  alongside  a  pier  in  East  River 
was  engaged  in  performance  of  mari- 
time contract,  so  that  Industrial  Com- 
mission had  no  jurisdiction  of  his  claim 


for  injuries  received  in  such  work. 
Keator  v.  Rock  Plaster  Mfg.  Co.  (N. 
y.)  120  N.  E.  56. 

The  work  of  loading  and  vi^oading 
ships  is  maritime,  as  regards  jurisdic- 
tion of  claim  for  personal  injury  there- 
in. Cimmino  v.  John  T.  Clark  &  Son 
(Sup.)  172  N.  Y.  S.  478. 

Where  servant  was  injured  in  hold  of 
ship  in  navigable  waters  of  Puget 
Sound,  question  of  compensation  was 
subject  to  controversy  in  admiralty  in 
the  federal  courts,  regardless  oft  state 
law,  although  h»  was  assisting  only  in 
unloading  the  ship,  and  not  in  its  navi- 
gation. Shaughnessy  v.  Northland  S.  S. 
Co.  (Wash.)  162  P.  546. 

26.  Wrongful  dtathw— That  a  person 
injured  on  a  vessel  died  on  shore  from 
the  injury  does  not  deprive  an  admi- 
ralty court  of  jurisdiction  of  a  suit  for 
his  death.  The  Anglo-Patagonian,  235 
F.  92,  148  C.  C.  A.  586,  affirming  de- 
cree (D.  C.)  228  F.  1014. 

General  admiralty  law  affords  no  re- 
covery for  death  occurring  on  high 
seas.  The  Sagamore,  247  F.  743,  159 
C.  C.  A.  601. 


(7)  Suits  under  patent,  copyright, 

il.  Suits  under' patent  lawa— Royal- 

ties^Paragraph  1  of  this  section  pro- 
^ndes,  relative  to  the  jurisdiction  of 
District  Courts,  that  the  provision 
therein  as  to  the  sum  or  value  of  the 
matter  in  controversy  shall  not  apply 
to  the  cases  mentioned  in  succeeding 
paragraphs.  Section  256,  par.  6 
(Comp.  St  1916,  i  1233),  provides  that 
the  jurisdiction  of  United  States  courts 
of  all  cases  arising  under  the  patent 
or  copyright  laws  shall  be  exclusive 
of  the  ow>urts  of  the  several  states.  A 
bill  and  answer  were  in  the  ordinary 
forms  employed  in  patent  suits,  ex- 
cept that  the  ultimate  issue  was  wheth- 
er plaintiffs  were  entitled  to  damages 
in  the  form  of  fixed  royalties,  instead 
of  an  indefinite  sum  in  the  form  of 
profits,  and  an  injunction  was  prayed 
restraining  defendant  from  further  us- 
ing infringring  furnaces  until  it  should 
pay  plaintiffs  such  fixed  sum.  Held, 
that  the  District  Court  had  jurisdic- 
tion, though  the  sum  involved  was  less 
than  $3,000,  as  the  bill  showed  that 
plaintiffs  invoked  the  aid  of  the  patent 
laws,  and  the  suit  might  be  said  to 
have  arisen  under  those  laws.  Swindell 
V.  Youngs  town  Sheet  &  Tube  Co.  (C. 
C.  A.)  230  F.  438. 

15.  Suits  for  irifrlnoement  of  pat- 
ents—Unfair competition.— A  federal 
court  is  without  jurisdiction  of  a  cause 
of  action  for  unfair  competition,  where 


and  trade-mark  laws. 

there  is  not  diversity  of  citizenship 
between  the  parties,  although  joined 
with  a  cause  of  action  for  infringement 
of  patent.  W.  F.  Burns  Co.  v.  Auto- 
matic Recording  Safe  Co.,  241  F.  472, 
154  C.  C.  A.  304,  reversing  decrees 
Automatic  Recording  Safe  Co.  v.  Bank- 
ers' Registering  Safe  Co.  (D.  C.)  224 
F.  506;  Same  v.  W.  F.  Bums  Co.  (D. 
C.)  224  F.  512,  and  Same  v.  Burns  Co. 
(D.  C.)  224  F.  513. 

Where  federal  court  had  jurisdic- 
tion because  a  patent  was  involved, 
held,  that  it  could  not  grant  an  injunc- 
tion restraining  unfair  competition 
without  regard  to  the  infringement  of 
the  patent.  Shrauger  &  Johnson  v. 
Phillip  Bernard  Co.  (D.  C.)  240  F.  131. 

A  federal  court  is  not  given  jurisdic- 
tion of  a  suit  for  unfair  competition 
between  citizens  of  the  same  state  by 
the  fact  that  it  is  joined  with  a  cause 
of  action  for  infringement  of  a  patent. 
Unit  Const.  Co.  v.  Huskey  Mfg.  Co. 
(D.  C.)  241  F.  129. 

Where  complainant's  trade-mark, 
registered  xmder  Act  F«b.  20,  1905,  c. 
592,  was  valid,  and  had  been  infringed, 
federal  court  has  jurisdiction  of  suit 
to  enjoin  infringement  of  trade- mark, 
as  well  as  any  unfair  competition  in 
connection  with  the  infringement,  not- 
withstanding defendants  and  complain- 
ant were  citizens  of  same  state.  Stark 
Bros.  Nurseries  &  Orchards  Co.  v. 
Stark  (D.  C.)  248  F.  154. 


(8)  Suits  for  violation  of  interstate  commerce  laws. 

Interstate  eommeroe  In  general.— An  collect  the  full  amount  from  the  con-* 
action  to  collect  a  freight  bill  from  the  signee  involves  no  question  under  the 
consignor   after  the   carrier   failed   to      Elkins    Act    or    any    other    interstate 
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commerce  laws.  Yazoo  &  M.  V.  R. 
Co.  V.  Zemurray,  238  F.  789,  151  O.  O. 
A.  639. 

District  Coart  held  to  have  original 
jurisdiction  of  action  by  shipper  against 
railroad  company  to  recover  excessive 
freight  paid.  National  Elevator  Co.  v. 
Chicago.  M.  &  St.  P.  Ry.  Co.,  246  F. 
588,  158  C.  0.  A.  558. 

Where  a  bill  of  lading  for  an  inter- 
state shipment  required  the  owner  or 
consignee  to  pay  the  freight,  an  action 
by  a  connecting  carrier  to  recover 
freight  due  is  governed  by  the  Car- 
mack  Amendment  (Act  June  29,  1906 
IComp.  St.  1916,  §§  8604a,  8604aa]); 
and  under  this  subdivision  is  within  the 
jurisdiction  of  the  federal  District 
Court,  regardless  of  the  amount  in- 
volved.   New  York  Cent.  R.  Co.  v.  Mu- 

(9)  Penalties  and  forfeitures. 

Penalties  In  general^-The  federal 
District  Court  has  no  jurisdiction  in 
admiralty  over  proceedings  in  person- 
am for  collection  of  the  penalty  pre- 
scribed by  Harter  Act,  §  5  (Comp.  St. 
1916,  §  8033),  for  refusal  to  give  a 
clean  bill  of  lading,  etc.,  although,  un- 
der Judicial  Code,  §  24,  subd.  9  (Comp. 
St.  1916,  §  991  [9]),  a  qui  tam  action 
would  lie  to  collect  the  penalty.  U. 
S,  V.  James  W.  Elwell  &  Co.  (C.  C. 
A.)  250  F.  939. 


tual  Orange  Distribntors  (C.  C.  A.) 
251  F.  230. 

The  duty  of  an  interstate  telephone 
company,  under  Interstate  Com-merce 
Act  of  1887,  as  amended  in  1889  and 
1910  (Comp.  St.  1916,  $  8563  et  seq.), 
to  furnish  reasonable  facilities  for  the 
transaction  of  their  business  may  be 
enforced  in  federal  courts.  Stephens  v. 
Ohio  State  Telephone  Co.  (D.  C.)  240 
F.  759. 

Action  for  freight  charges  on  inter- 
state shipment  held  within  jurisdiction 
of  District  Court,  under  Judicial  Code, 
§  24,  subd.  8,  as  arising  under  law 
regulating  commerce.  Wells  Fargo  & 
Co.  V.  Cuneo  (D.  C.)  241  F.  726. 

Cited  witliout  deflnito  appiication. 
Northern  Pac.  Ry.  Co.  v.  Van  Dusen 
Harrington  Co.  (C.  C.  A.)  245  F.  454. 


As  the  federal  District  Court  has  ju- 
risdiction of  a  qui  tam  action  to  col- 
lect the  penalty  prescribed  by  Harter 
Act,  §  5  (Comp.  St.  1916,  §  8033),  for 
refusal  to  issue  a  clear  bill  of  lading, 
etc.,  held  that,  where  respondent  an- 
swered .  a  libel  in  personam  to  collect 
the  same,  the  proceeding  may  be  treat- 
ed as  the  analogue  of  a  complaint  qui 
tam  at  common  law,  and  need  not  be 
dismissed  for  want  of  jurisdiction.    Id. 


(14)  Suits  to  redress  deprivation  of  civil  rights. 


i.  Protection  of  civii  rights  in  g^n- 
erald— This  subdivision  gives  a  federal 
court  no  jurisdiction  over  a  bill  to  en- 
join a  local  board  and  adjutant  general 
from  inducting  complainant  into  mili- 
tary service  under  the  Selective  Serv- 
ice Act,  on  the  ground  that  interrup- 


tion of  complainant's  employment 
would  deprive  him  of  a  property  right, 
for  complainant  has  in  no  just  sense  a 
property  right  in  his  employment. 
Bonifaci  v.  Thompson  (D.  C)  252  F. 
878. 


(16)  Suits  against  national-banking  associations. 

14.  Suits    on    liabiiity   of   offlcerSd— 

Federal  question  held  involved,  giving 
federal  District  Court  jurisdiction  un- 
der Rev.  St.  §  6l98  (Comp.  St.  1916,  S 
9759),  and  Act  Aug.  13.  1888,  §  4,  with- 
out regard  to  citizenship,  in  action  to 
enforce  personal  liability  of  directors 
in  national  bank,  under  Rev.  St.  §  5239 
(Comp.  St.  1916,  §  9S31),  for  damages 
by  purchaser  of  capital  stock,  relying 
on  false  reports  of  the  directors.  Ches- 


brough  V.  Woodworth,  37  S.  Ct.  579, 
244  U.  S.  72,  61  L.  Ed.  1000.  affirming 
judgment  221  F.  912,  137  C.  C.  A.  482. 

19;  Suits  by  or  against  receivers.^ 

A  suit  by  the  receiver  of  a  national 
br<nk  in  the  course  of  winding  up  its 
afl'airs  held  within  the  jurisdiction  of 
a  federal  District  Court,  under  this 
subdivision.  Bates  v.  Dresser  (D.  C.) 
229   F.  772. 


(18)  Suits  against  consuls  and  vice  consuls. 

der  Code  Civ.  Proc.  N.  Y.  §  1762,  as 
against    husband,    consul    for    republic 


Scope  and  effect  of  statute.— Under 
Const.  U.  S.  art.  3,  §  2,  subds.  1,  2, 
article  3,  S  1,  and  article  6,  subd.  2,  and 
Judicial  Code,  1911.  §  24,  subd.  18,  and 
section  256,  subd.  8,  New  York  Su- 
preme Court  held  to  have  no  jurisdic- 
tion of  wife's  action  for  separation,  un- 

(20)  Suits  against  United  States. 

3.  Suits  against  federal  officers  or 
agents.— Action  against  postmaster  to 
enjoin  him  from  excluding  publication 
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of  Peru,  so  that  service  of  summons 
would  be  vacated  and  complaint  dis- 
missed, nigginson  v.  Higginson,  158 
N.  Y.  S.  92,  96  Misc.  Rep.  457. 


from  mails  pursuant  to  direction  of 
Postmaster  General  is  not  technically 
one     against     the     sovereign.    Masses 
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Pub.  Co.  V.  Patten,  245  F.  102,  157 
C.  C.  A,  398. 

9.  Actions  of  tortv— Action  for  dam- 
ages for  injuries  to  mules  hire'd  to 
agent  of  United  States,  claimed  to  have 
resulted  from  negligence,  is  one  sound- 
ing in  tort,  and  cannot  be  mfaintained 
under  24  Stat  505.  Occidental  Const. 
Co.  V.  U.  S.,  245  F.  817,  158  C.  C.  A. 
157. 

ID.  Implied    contract    in    genorai.^ 

Consent  of  United  States  to  be  sued  un- 
der this  subdivision  being  limited  to 
claims  founded  upon  contract,  express 
or  implied,  if  riparian  proprietor  on 
North'  branch  of  Chicago  river  can  re- 
cover against  government  for  dredging 
in  front  of  his  property  to  improve 
navigation,  it  must  be  on  implied  con- 
tract. Tempel  v.  U.  S.,  39  S.  Ct.  56, 
63  L.  Ed.  — . 

Law  will  imply  promise  by  United 
States  to  make  compensation  required 
by  this  subdivision,  where  property  to 
which  government  asserts  no  title,  con- 
ceding ownership  in  an  individual,  is 
taken  pursuant  to  act  of  Congress  as 
private  property  to  be  applied  for  pub- 
lic uses.    Id. 

Where  it  does  not  appear  that  at  time 
of  taking  property  there  was  any  claim 
by  United  States  of  right  to  invade  it 
without  payment  of  compensation,  it 
must  be  assumed  government  intend- 
ed to  make  compensation  for  any  prop- 
erty taken,  so  as  to  afford  basis  for 
implied  promise,  enforceable  by  action 
under  this  subdivision.    Id. 

If  claim  of  United  States  of  right  to 
dredge  North  branch  of  Chicago  river 
to  improve  navigation  was  unfounded, 
property  right  of  riparian  proprietor, 
whose    submerged    land    was    dredged, 


was  violated;  but  his  cause  of  action, 
if  any,  sounds  in  tort,  for  which  this 
subdivision  affords  no  remedy.    Id. 

When  implied  promise  of  United 
States  to  pay  for  property  taken  has 
once  arisen,  later  denial  by  govern- 
ment, at  time  of  suit  against  it  under 
this  subdivision  or  otherwise,  of  its 
liability  to  make  compensation,  does 
not  destroy  injured  party's  right  in 
contract,  and  convert  act  of  taking  in- 
to a  tort.    Id. 

30.  Procedure  In  exercise  of  Juris- 
dictions-Judgments of  the  District 
Courts,  in  the  exercise  of  the  power 
conferred  on  them,  concurrently  with 
the  Court  of  Claims,  by  the  Tucker  Act 
of  March  3,  1887,  24  Stat.  505,  to  de- 
cide claims  against  the  United  States, 
are  reviewable  exclusively  and  direct- 
ly by  the  Supreme  Court,  and  this  rem- 
edy is  unaffected  by  the  general  dis- 
tflbution  of  appellate  power  by  Ju- 
diciary Act  1891,  DT  by  the  Judicial 
Code;  intplicationa  of  repeal  being  pre- 
vented by  sections  294,  295,  thereof 
(Comp.  St.  1916,  §§  1271,  1272),  and 
Tucker  Act,  §  4  (Comp.  St.  1916,  § 
1574),  being  excepted  from  the  repeal- 
ing clause.  J.  Homer  Fritch,  Inc.,  v. 
U.  S.,  39  S.  Ct.  158,  63  L.  Kd.  — . 

Judicial  Code,  §  24,  par.  20,  con- 
strued with  respect  to  procedure  in 
the  District  Court  in  suits  against  the 
United  States,  and  held,  that  the  Unit- 
ed States  may  be  brought  in  by  sum- 
mons served  on  the  district  attorney. 
Mill  Creek  &  Minehill  Nav.  &  R.  Co.  v. 
U.  S.  (D.  C.)  246  F.  1013. 

Cited    without    deflnite    application, 

Butterick  Co.  v.  U.  S.  (D.  C.)  240  F. 
539;  E.  W.  BUss  Co.  v.  U.  S.,  53  Ct 
CI.  47. 


(24)  Suits  concerning  allotments  of  land  to  Indians;   decrees;  ap- 
peal. 


Protection  of  rights  under  oil  and 
gas  ieasc^See  Sandusky  Foundry  & 
Machine  Co.  v.  De  Lavaud  (D.  C.)  251 
F.  631. 

Issues  involved  in  suit  to  protect  al- 
leged rights  under  oil  and  gas  lease 
and  set  aside  conflicting  lease  are  with- 
in jurisdiction  of  federal  court,  w^here 
the  first  lease  was  authorized  by  Unit- 
ed States  Court  of  Indian  Territory 
and  concerned  Indian  lands,  and  be- 
cause it  was  asserted  that  the  Secre- 
tary of  the  Interior  had  no  authority 


to  approve  or  disapprove  the  lease. 
Wellsville  OU  Co.  v.  MiUer,  37  S.  Ct. 
862,  243  U.  S.  6,  61  L.  Ed.  559,  af- 
firming judgment  150  P.  186,  48  Okl. 
386. 

Cited  without  definite  application, 
McCullough  V.  Smith  (C.  C.  A.)  243  F. 
823;  Vitkus  v.  Clyde  S.  S.  Co.  (D.  C.) 
232  F.  288;  Ostrom  v.  Edison  (D.  C.) 
244  F.  228;  Brady  v.  J.  B.  McCrary 
Co.  (D.  C.)  244  F.  602;  M.  Hoheriberg 
&  Co.  V.  Mobile  Liners,  Inc.  (D.  C.)  245 
F.  169. 


§  991a.  (Act  Feb.  22,  1917,  c.  113.)  Same;  bills  of  interpleader 
by  insurance  companies. 
The  district  courts  of  the  United  States  shall  have  original  cog- 
nirance  to  entertain  suits  in  equity  begun  by  bills  of  interpleader 
where  the  same  are  filed  by  any  insurance  company  or  fraternal 
beneficiary  society,  duly  verified,  and  where  it  is  made  to  appear 
by  such  bill  that  one  or  more  persons,  being  bona  fide  claimants 
against  such  company  or  society,  reside  within  the  jurisdiction  of 
said  court ;  that  such  company  or  society  has  made  or  issued  some 
policy  of  insurance  or  certificate  of  membership  providing  for  the 
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payment  of  a  sum  of  money  of  at  least  $500  as  insurance  or  benefits 
to  a  beneficiary  or  beneficiaries  or  to  the  heirs,  next  of  kin,  or  legal 
representative  of  the  person  insured  or  member ;  that  two  or  more 
adverse  claimants,  citizens  of  different  States,  are  claiming  or  may 
claim  to  be  entitled  to  such  insurance  or  benefits  and  that  such 
company  or  society  deposits  the  amount  of  such  insurance  or  bene- 
fits with  the  clerk  of  said  court  and  abide  the  judgment  of  said 
court.  In  all  such  cases  the  court  shall  have  the  power  to  issue 
its  process  for  said  claimants,  returnable  at  such  time  as  the  said 
court  or  a  judge  thereof  shall  determine,  which  shall  be  addressed 
to  and  served  by  the  United  States  marshals  for  the  respective  dis- 
tricts wherein  said  claimants  reside  or  may  be  found ;  to  hear  said 
bill  of  interpleader  and  decide  thereon  according  to  the  practice  in 
equity;  to  discharge  said  complainant  from  further  liability  upon 
the  payment  of  said  insurance  or  benefit  as  directed  by  the  court, 
less  complainant's  actual  court  costs ;  and  shall  have  the  power  to 
make  such  orders  and  decrees  as  may  be  suitable  and  proper  and  to 
issue  the  necessary  writs  usual  and  customary  in  such  cases  for  the 
purpose  of  carrying  out  such  orders  and  decrees :  Provided,  That  in 
all  cases  where  a  beneficiary  or  beneficiaries  are  named  in  the  policy 
of  insurance  or  certificate  of  membership  or  where  the  same  has 
been  assigned  and  written  notice  thereof  shall  have  been  given  to 
the  insurance  company  or  fraternal  benefit  society,  the  bill  of  in- 
terpleader shall  be  filed  in  the  district  where  the  beneficiary  or 
beneficiaries  may  reside.     (39  Stat.  929.) 

This  section  was  an  act  entitled  "An  act  authorizing  insurance  companies 
and  fraternal  beneficiary  societies  to  file  bills  of  interpleader,"  cited  above. 

m 

*  Notes  of  Decisions 

been  an  assignment  of  the  policy  or 
not.  New  York  Life  Ins.  Co.  v.  Ken- 
nedy (D.  C.)  253  F.  287. 

Necessity  of  deposit  In  court^^Un- 
der  this  section,  a  deposit  of  the 
amount  of  the  insurance  in  court  is  a 
condition  precedent  to  the  exercise  of 
the  jurisdiction  granted.  Penn  Mut. 
Life  Ins.  Co.  v.  Henderson  (D.,C.)  244 
F.  877. 


District  In  which  suit  must  be 
broughtd— Under  this  section,  authoriz- 
ing insurance  companies  to  file  bills 
of  interpleader,  vesting  District  Courts 
of  the  United  States  with  jurisdiction, 
and  providing  that  bill  "shall  be  filed 
in  the  district  where  the  beneficiary 
or  beneficiaries  reside,"  suit  must  be 
brought  in  the  district  of  the  residence 
of  the  beneficiary,  whether  there  has 

§  992.  (Act  Oct.  22,  1913,  c.  32.)     Commerce  Court  abolished,  etc. 

Notes  of  Decisions 


See  U.  S.  V.  Illinois  Cent.  R.  Co.,  37 
S.  Ct.  58i,  244  U.  S.  82,  61  L.  Ed. 
1007. 

Jurisdiction  in  generals— This  section 
vested  in  federal  District  Courts  only 
same  jurisdiction  that  was  formerly 
vested  in  Commerce  Court  by  Act 
June  18,  1910,  36  Stat.  539,  hence 
where  Commission  while  recognizing 
terminal  railway  as  common  carrier 
and  fixing  maximum  joint  rates  failed 
to  fix  allowances  and  divisions  of  rates 
which  might  be  accorded  by  trunk  lines, 
District  Court  is  without  jurisdiction 
in  first  instance  to  exercise  such 
administrative    authority.    Manufactur- 


ers' Ry.  Co.  V.  U.  S.,  38  S.  Ct  383, 
246  U.  S.  457,  62  L.  Ed.  831. 

Jurisdiction    of    state    courts— State 

court  has  jurisdiction,  notwithstanding 
Act  June  18,  1910,  36  Stat.  539,  and 
this  section,  of  suit  to  enjoin  express 
companies  from  putting  into  effect  spe- 
cial tariffs  increasing  intrastate  rates, 
though  answer  sets  up  as  justification 
order  of  Interstate  Commerce  Com- 
mission. American  Exp.  Co.  v.  State' 
of  South  Dakota  ex  rel.  Caldwell,  37 
S.  Ct.  656,  244  U.  S.  617,  61  L.  Ed. 
1352,  modifying  decree  State  v.  Ameri- 
can Exp.  Co.,  161  N.  W.  132,  38  S.  D. 
227. 


§  993.  (Jud.  Code,  §  207.)     Same;  jurisdiction. 

Notes  of  Decisions 

Restraining  enforcement  of  orders  of  Commerce  Commission  refusing  to  ex- 
interstate  Commerce  Commissioni^—  tend  time  for  compliance  with  Panama 
Equity  is  without  jurisdiction  to  en-  Canal  Act,  §  11,  prohibiting  after  July 
join  enforcement  of  order  of  Interstate  1,  1914,  ownership  by  railroad  in  any 
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common  carrier  by  water  when  railroad 
might  compete  for  traffic  with  the  wa- 
ter carrier.  Liehigh  Valley  R.  Co.  v.  U. 
S.,  3T  S.  Ct.  397,  243  U.  S.  412,  61  L. 
Ed.  819,  affirming  decree  (D.  O.)  234  F. 
682. 

Jurisdiction  of  federal  District  Court 
under  Act  June  18,  1910,  |  1,  36  Stat. 
539.  and  Act  Oct.  22,  1913,  38  Stat 
208,  of  cases  brought  to  enjoin  order 
of  Interstate  Commerce  Commission, 
does  not  extend  to  a  suit  to  set  aside 
an  order  fixing  a  future  day  for  hear- 
ing of  complaints  for  failure  to  furnish 
cattle  cars  on  demand.  U.  S.  v.  IlUnois 
Cent.  R.  Co..  37  S.  Ct.  584,  244  U.  S. 
82,  61  L.  Ed.  1007. 

In  a  suit  to  set  aside  an  order  of  the 
Interstate  Commerce  Commission, 
where  the  evidence  before  the  Com- 
mission was  conflicting  and  ample  to 
sustain  the  findings,  they  are  concln- 
sive.  Louisville  &  N.  R.  Co.  v.  U.  S., 
38  S.  Ct.  141,  245  U.  S.  463,  62  L.  Ed. 
400,  affirming  decree  (D.  C.)  225  F. 
571. 

Suit  to  enjoin  state  authorities  from 
interfering  with  rates  raised  under  or- 
der of  Interstate  Commerce  Commis- 
sion held  within  jurisdiction  of  Dis- 
trict Court,  under  Act  June  18,  1910, 
c.  309.  S  1,  36  Stat.  539,  and  this  sec- 
tion. Illinois  Cent  R.  Co.  v.  Public 
Utilities  Commission  of  Illinois,  38  S. 
Ct  170,  245  U-  S.  493,  62  I*  Ed.  425. 

Costs  may  be  allowed  against  United 
States  in  a  suit  against  it  under  Judi- 
cial Code,  §  24'  (20),  notwithstanding 
repeal  by  section  297  of  that  Code  of 
Act  of  March  3,  1887,  since  provision 
of  section  2  of  such  act  conferring  on 
District  Courts  jurisdiction  concurrent 
with  Court  of  Claims  over  claims 
against  the  United  States  is  carried  in- 
to section  24  (20)  of  the  Code,  but  the 
provision  of  section  15  of  such  act  is 
carried  in  as  section  152  of  the  Code, 
and  while  section  24  (20)  is  a  part  of 
chapter  2  of  the  Code,  and  section  152 
is  a  part  of  chapter  7,  it  is  declared 
by  sections  294  and  295  that  the  laws 
revised  are  to  be  construed  as  continu- 
itions  of  existing  laws.  U.  S.  v.  Cress, 
37  S.  Ct.  380,  243  U.  S.  310,  61  L.  Ed. 
746. 

Interstate  Commerce  Act  Feb.  4, 
1887,  c.  104,  S  5,  24  Stat.  380,  as 
amended  by  Panama  Canal  Act  Aug. 
24,  1912.  c.  390,  §  ill,  37  Stat.  566 
(Comp.  St  1916,  §§  8567,  8568),  makes 
it  unlawful  for  any  railroad  company 
subject  to  the  provisions  of  the  act  aft- 
er July  1,  1914,  to  own,  operate,  con- 
trol, or  have  any  interest  in  any  com- 
mon carrier  by  water  with  which  its 
railroad  does  or  may  compete  for  traf- 
fic, under  penalty  of  a  fine  for  each 
day's  violation.  By  a  further  provision 
it  confers  on  the  Interstate  Commerce 
Ck>mmis6ion  jurisdiction  to  determine, 
on  application  of  any  railroad  company 
also  owning  or  controlling  a  water 
line,  the  questions  of  fact  as  to  compe- 


tition or  possibility  of  competition  be- 
tween the  rail  and  water  lines,  and  up- 
on certain  findings  to  mal^e  an  order 
extending  the  time  during  which  the 
water  service  may  be  continued  after 
July  1,  1914.  In  all  such  cases  the 
order  of  the  commission  is  made  final. 
Held,  that  an  order  of  the  commission 
pursuant  to  the  statute  dismissing  the 
petition  of  a  carrier  for  such  an  exten- 
sion does  not  require  a  dissolution  of 
the  connection  between  the  rail  and 
water  service,  but  merely  leaves  the 
petitioner  subject  to  the  operation  of 
the  statute,  and  that  a  suit  in  the  Dis- 
trict Court  to  enjoin  enforcement  of  the 
commission's  order  is  not  an  appropri- 
ate proceeding  to  review  its  action. 
Lehigh  Valley  R.  Co.  v.  U.  S.  (D.  C.) 
234  F.  682. 

Where  the  old  rates  had  injured  a 
town  in  Iowa,  new  rates  permitted  by 
Interstate  Commerce  Commission  will 
not  be  temporarily  enjoined  pending  a 
suit  against  enforcement,  though  such 
rates  might  temporarily  injure  towns 
in  South  Dakota.  Brown  Drug  Co.  v. 
U.  S.  (D.  C.)  235  F.  603. 

An  order  of  the  Interstate  Commerce 
Commission  directing  the  establish- 
ment by  a  railroad  company  of  an  in- 
creased rate  on  logs  between  certain 
points  as  a  reasonable  rate  held  sup- 
ported by  substantial  evidence,  and  not 
to  involve  any  error  of  law  which 
would  authorize  a  court  to  enjoin  its 
enforcement  at  the  suit  of  shippers. 
McLean  Lumber  Co.  v.  U.  S.  (D.  C.) 
237  F.  460. 

Jurisdiction  of  such  a  suit  is  not  af- 
fected by  the  fact  that  the  order  of  the 
Commission  has  already  been  complied 
with  by  the  railroad  company  by  put- 
ting the  rates  into  effect.    Id. 

A  suit  by  shippers  to  enjoin  enforce- 
ment of  an  order  of  th^  Interstate 
Commerce  Commission  requiring  the 
establishment  and  maintenance  of 
rates  is  not  open  to  the  objection  that 
it  seeks  to  have  the  court  itself  estab- 
lish rates.    Id. 

Owners  of  lumber  mills,  whose  opera- 
tion is  dependent  to  a  large  extent  up- 
on logs  shipped  by  them  over  a  partic- 
ular railroad,  have  such  a  pecuniary 
"interest"  in  the  rates  charged  for  the 
transportation  of  logs  over  such  road 
as  to  entitle  them  to  maintain  a  suit 
to  enjoin  enforcement  of  an  order  of 
the  Interstate  Commerce  Commission 
fixing  such  rates,  made  in  a  proceeding 
to  which  they  were  parties.    Id. 

The  courts  have  power,  and  are  re- 
quired by  the  statute,  to  set  aside  and 
enjoin  the  enforcement  of  an  order  of 
the  Interstate  Commerce  Commission, 
based  upon  a  finding  which  is  unsup- 
ported by  the  evidence.  Chestnut 
Ridge  Ry.  Co.  v.  U.  S.  (D.  C.)  248  F. 
791. 

Jurisdiction     of     state     court.— See 

American  Exp.  Co.  v.  State  of  South 
Dakota  ex  rel.  Caldwell,  37  S.  Ct.  656, 

(123) 


I 


§  993 


THE  JUDICIAL  CODE   (§  207) 


(Tit.  12o 


244  U.  S.  617,  61  K  Ed.  1352,  modify- 
ing decree  State  ▼.  American  Exp.  Co., 
161  N.  W.  132,  38  S.  D.  227;  note  un- 
der §  992.     ' 

Injunction   suit   by   etate   to   compel 
railway    company    to    obey    orders    of 


Railroad  Commission  not  declared  void 
by  any  court  was  properly  brought  in 
a  state  court;  Judicial  Code,  §§  207, 
208,  not  applying.  Abilene  &  S.  Ry. 
Co.  V.  State  (Tex.  Civ.  App.)  199  S. 
W.   878. 


§  994.  (Act  Oct.  22,  1913,  c.  32.)     Venue  of  suits. 

f 

Notes  of  Docisions 


District    in     wlildi    suit    must    be 

brougtit^— Suit  by  carriers  to  restrain 
state  authorities  from  interfering  with 
rates  increased  under  order  of  Inter- 
state Commerce  Commission  held  not 
one  required  to  be  brought  in  the  dis- 
trict of  the  residence  of  the  parties  on 
whose  petition  the  order  was  made,  by 
Interstate  Commerce  Act,  §  16  (Comp. 
St.  1916,  S  8584),  and  this  section. 
Illinois  Cent.  R.  Co.  v.  Public  Utilities 
Commission  of  Illinois,  38  S.  Ct  170, 
245  U.  S.  493,  62  L.  Ed.  425. 

Under  Act  Oct.  22,  1913,  c.  32,  and 
Judicial  Code,  §§  208,  211,  suit  to  set 
aside  order  of  the  Interstate  Com- 
merce Commission,  made  on  petition 
of  residents  of  Missouri,  held  not 
maintainable  in  Northern  district  of 
Illinois;  the  United  States  being  suable 
only  where  it  consents  to  be  sued. 
Id. 

Cross-bill  to  set  aside  order  of  Inter- 
state Commerce  Commission  held  not 
maintainable  in  suit  in  district  other 
than  that  of  the  residence  of  the  per- 
sons on  whose  petition  the  order  was 
made,  as  the  immunity  of  the  United 
States  from  suit  recognizes  no  distinc- 
tion between  cross-bills  and  original 
bills.    Id. 

Act  Oct.  22,  1913,  c.  32,  38  Stat.  219 
(Comp.  St.  1916,  §  994),  which  provides 
that  "the  venue  of  any  suit  hereafter 
brought  to  enforce,  suspend,  or  set 
aside    ♦    ♦*  ♦    any  order  of  the  Inter- 


state Commerce  Commission  shall  be 
in  the  judicial  district  wherein  is  the 
residence  of  the  party  or  any  of  the 
parties  upon  whose  petition  the  order 
was  made,  ♦  ♦  ♦  except  that  where 
the  order  does  not  relate  either  to 
transportation  or  to  a  matter  so  com- 
plained of  before  the  Commission  the 
matter  covered  by  the  order  shall  be 
deemed  to  arise  in  the  district  where 
one  of  the  petitioners  in  court  has  ei- 
ther its  principal  office  or  its  principal 
operating  office.''  Held,  that  a  suit  by 
petitioners  before  the  Commission,  to 
review  an  order  establishing  railroad 
rates,  whether  such  order  was  made  on 
their  petition  or  not,  was  within  the  ju- 
risdiction of  the  court  of  the  district 
wherein  all  the  petitioners  either  re- 
side or  have  their  principal  operating 
office,  and  that  whether  or  not  the  rail- 
road company  has  its  principal  operat- 
ing office  within  the  district  is  immate- 
rial. McLean  Lumber  Co.  v.  U.  S.  (D. 
C.)  237  F.  460. 

Jurisdiction  of  state  courts— See 
American  Exp.  Co.  v.  State  of  South 
Dakota  ex  rel.  CaldwfeU,  37  S.  Ct.  656, 
244  U.  S.  617,  61  L.  Ed.  1352,  modify- 
ing decree  State  v.  American  Exp.  Co., 
161  N.  W.  132,  38  S:  D.  227;  note  un- 
der §  992. 

Cited  witliout  deflnite  appiioation. 
Eastern  Texas'  R.  Co.  v.  Railroad 
Commission  of  Texas  (D.  0.)  242  F. 
300. 


§  996.  (Jud.  Code,  §  209.)     Jurisdiction  of  the  court,  how  invoked. 

38  S.   tt.  170,  245  U.  S.  493,  62  L. 
Ed.  425. 

New   trial.— A  new  trial  granted  in 


See  Brown  Drug  Co.  v.  U.  S.  (D.  C.) 
235  F.  603. 

Parties  to  suit^^The  United  States 
or  the  Interstate  Commerce  Commis- 
sion held  not  necessary  parties  to  suit 
by  carriers  to  enjoin  state  authorities 
from  interfering  with  rates  raised,  un- 
der order  of  Interstate  Commerce 
Commission.  Illinois  Cent.  R.  Co.  v. 
Public  Utilities  Commission  of  Illinois, 


an  action  on  an  award  of  damages  by 
the  Interstate  Commerce  Commission, 
on  the  ground  that  the  award,  which 
was  part  of  the  evidence  submitted  to 
the  jury,  was  made  on  an  erroneous 
basis.  Clark  Bros.  Coal  Mining  Co.  v. 
Pennsylvania  R.  Co.  (D.  C.)  238  F. 
642. 


§  997.  (Jud.  Code,  §  208.)     Suits  to  enjoin,  etc. 

See  Brown  Drug  Co.  v.  U.  S.  (D.  C.)       Commission  of  Illinois,  38  S.  Ct.  170, 
235  F.  603.  245  U.  S.  493,  62  L.  Ed.  425. 


Dismissal    as    to    United    States^— 

Cross-bill  to  set  aside  order  of  Inter- 
tate  Commerce  Commission  held  not 
maintainable  against  other  defendants, 
after  dismissal  as  to  the  United  States; 
the  United  States  being  a  necessary 
party  under  Judicial  Code,  §§  208,  211. 
Illinois  Cent.  R.  Co.  v.  Public  UtUities 
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Jurisdiction  of  state  courts— An  ac- 
tion to  enjoin  the  charging  of  a  sched- 
ule of  intrastate  express  rates  higher 
than  those  set  by  state  railway  board 
pursuant  to  Laws  1911,  c.  152,  and 
without  the  notice  required  by  Laws 
1913,  c.  304,  though  such  schedule  was 
prepared  in  obedience  to  an  order  of 
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the  Interstate  Commerce  Commission 
to  make  nondiscriminating  rates  was 
properly  brought  in  the  state  court; 
Act  Cong.  Oct  22,  1913,  requiring  a 
suit  "to  enforce,  suspend,  or  set  aside 
any  order  of  interstate  commerce  com- 
mission,** to  be  brought  in  federal 
court,  not  applying.  State  v.  Ameri- 
can Express  Co.  (S.  D.)  161  N.  W.  132. 


Injunction  suit  by  state  to  compel 
railway  company  to  obey  orders  of 
Railroad  Commission  not  declared  void 
by  any  court  was  properly  brought  in 
a  state  court;  Judicial  Code,  §§  207, 
208,  not  applying.  Abilene  &  S.  By. 
Co.  V.  State  (Tex.  Civ.  App.)  199  S. 
W.  878. 


§  998.  (Act  Oct.  22,  1913,  c.  32.)     Interlocutory  injunctions. 


Jurisdiction  of  court  composed  of 
three  Judges^— Where  on  application 
for  temporary  injunction  against  en* 
for  cement  of  new  rates  permitted  by 
Interstate  Commerce  Commission,  Dis- 
trict Judge  calls  in  two  other  judges, 
one   of    them    being  a   Circuit  Judge, 


the    court    as    constituted    is  without 

jurisdiction  to  dispose  of  the  case  oq 

the  merits.     Brown  Drug  Co.  v.  U.  S. 
(D.  C.)  235  F.  603. 

Cited    without    definite    application, 

McLean  Lumber  Co.  v.  U.  S.  (D.  C.) 
237  F.  460. 


§  1004.  (Jud.  Code,  §  211.)     Suits  to  be  against  United  States. 


District  In  which  suit  must  be 
brouflht-— Under  Act  Oct.  22,  1913.  c. 
32.  and  Judicial  Code,  §§  208,  211, 
suit  to  set  aside  order  of  the  Inter- 
state Commerce  Commission,  made  on 
petition  of  residents  of  Missouri,  held 


not  maintainable  in  Northern  district 
of  Illinois;  the  United  States  being 
suable  only  where  it  consents  to  be 
sued.  Illinois  Cent  R.  Co.  v.  Public 
Utilities  Commission  of  Illinois,  38  S. 
Ct.  170,  245  U.  S.  493.  62  L.  Ed.  425. 


§  1005.  (Jud.  Code,  §  212.)     Attorney  General  to  control  all  cases, 
etc. 

See  McLean  Lumber  Co.  v.  U.  S.  (D. 
C.)  237  F.  460. 

§  1006.  (Jud.  Code,  §  213.)     Complainants  may  appear,  etc. 

See  McLean  Lumber  Co.  v.  U.  S.  (D. 
C.)  237  F.  460. 


CHAPTER  THREE— DISTRICT  COURTS- 
REMOVAL  OF  CAUSES 


Sec. 

1010.  Bcmoval  of  suits  from  State  to 

United  States  district  courts. 

1011.  Procedure  for  removal'. 

1012.  Suits  under  grants  of  land  £rom 

different  States. 
1015.  Suits    and    prosecutions    against 
revenue  officers,  etc.    * 


Sec. 

1016.  Removal  of  suits  by  aliens. 

1019.  Suits  improperly  in  district  court 

may  be  dismissed  or  remanded. 

1020.  Proceedings  in  suits  removed. 

1021.  Time  for  filing  record ;   return  of 

record,  how  enforced. 


§  1010.  (Jud.  Code,  §  28,  as  amended.  Act  Jan.  20, 1914,  c.  11.)     Re- 
moval of  suits  from  State  to  United  States  district  courts. 

Jurisdiction,  of  federal  court  in  general,  see  notes  under  §  991(1)  and  Const 
art  3,  §  2,  cl.  1. 

Notes  of  Decisions 


I.  VALIDITY    AND    CONSTRUC- 
TION  IN   GENERAL 

(B)  Conatruciion  ^ 

8.  Construction  of  Judicial  Code  pro- 
visional-judicial Code  held  not  to  have 
changed,  in  respect  to  removal  of  caus- 
es and  venue  of  federal  courts,  Judi- 
ciary Act  of  1887,  as  amended  in  1888, 
and  decisions  under  that  act  are  as 
binding  as  if  made  under  the  Judicial 


Code.  Keating  v.  Pennsylvania  Co. 
(D.  C.)  245  F.  155. 

(C)  State  statutes   restricting   removal 

IO>/2-  Effect  of  state  laws  In  general. 

— Nonresident  railroad  companies  to 
which  Washington  railroad  company 
transferred  its  franchise  and  right  of 
way,  including  tunnel,  limitations 
against  suit  against  Washington  com- 
pany, having  run,  held  entitled  to  re- 
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move  cause  for  injuries  occasioned  by 
construction  and  maintenance  of  tun- 
nel, despite  Const.  Wash.  art.  12,  §  8. 
City  of  Seattle  v.  Great  Northern  Ry. 
Co.  (D.  C.)  239  F.  1009. 
^  1 1 1/2.  Effect  of  state  statute  pre- 
scribing procedure.— A  local  statute 
cannot  make  parties  to  an  action  in- 
dispensable so  as  to  deprive  a  federal 
court  of  jurisdiction  on  removal. 
Webb  V.  Southern  Ry.  Co.  (D.  C.)  235 
F.  578. 

The  jurisdictional  facts  for  removal 
of  a  cause  to  a  federal  court,  claim  of 
exemption  under  federal  statutes  from 
taxation,  existing,  removal  of  the  liti- 
gation, having  its  basis  in  attempted 
state  taxation,  cannot  be  defeated  by 
form  of  judicial  review  prescribed  by 
the  state.  Iowa  Loan  &  Trust  Co.  v. 
Fairwcather   (D.  C.)  252  F.  605. 

(2.  Restrictions  on  foreign  corpora-  ; 
tionsw— 'When  the  maintenance  of  an 
action  commenced  in  a  state  court  is 
prohibited  by  a  state  statute,  because 
of  the  failure  of  plaintiff  as  a  foreign 
corporation  to  comply  with  its  require- 
ments, plaintiff  cannot  better  its  posi- 
tion by  removing  the  cause  into  a  fed- 
eral court.  Utah  Const.  Co.  v.  St 
Louis  Construction  &  Equipment  Co. 
(D.  C.)  254  F.  '321. 

13. Validity /-St.    Wis.    1915,    § 

1770f,  providing  for  revocation  of  li- 
cense of  any  foreign  corporation  to  do 
business  in  the  state  when  it  applies 
to  remove  to  a  federal  court  any  suit 
brought  against  it,  held  unconstitu- 
tional. Donald  V.Philadelphia  &  Read- 
ing Coal  &  Iron  Co.,  36  S.  Ct.  563, 
241  U.  S.  329,  60  L.  Ed.  1027,  affirm- 
ing decree  Western  Union  Telegraph 
Co.  V.  Frear  (D.  C.)  216  F.  199. 

State  Constitution  and  laws,  denying 
a  foreign  corporation  doing  business 
in  the  state  the  right  to  remove  causes 
against  it  to  the  federal  court  under 
penalty  of  being  denied  the  benefit  of 
limitation  statutes,  are  invalid.  Quin- 
ette  V.  Pullman  Co.,  233  F.  980,  147  C. 
C.  A.  654,  denying  rehearing  229  F. 
333,  143  C.  C.  A.  453. 

Civ.  Code  Ariz.  1913,  pars.  2228. 
2243,  declaring  that  a  foreign  corpora- 
tion doing  business  in  the  state  shall 
forfeit  its  charter  by  removing  an  ac- 
tion against  it  to  the  federal  court,  and 
making  continuance  of  business  after 
the  removal  a  misdemeanor,  are  in- 
valid, and  their  operation  will  be  en- 
joined on  behalf  of  a  foreign  corpora- 
tion which  removed  an  action  to  the 
federal  court.  Copper  Queen  Consol. 
Mining  Co.  v.  Jones  (D.  C.)  237  F. 
131. 

141/2.  Effect  of  state  statutes  regu- 
lating practice^— A  state  statute  can- 
not deprive  a  party  of  the  right  of  re- 
moval by  designating  him  as  plaintiff 
in  a  particular  class  of  suits  where  he 
is  essentially  defendant.  Chicago,  M. 
&.   St.    P.   Ry.   Co.   V.   Drainage   Dist 
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No.  8  of  Shelby  County,  Iowa  (D.  0.) 
253  F.  491. 

II.  RIGHT  OF   REMOVAL  IN 
GENERAL 

(A)  Source  and  nature  of  right   > 

(5.  Source  of  right  of  removal.— Un- 
der Judicial  Code,  c.  3,  §§  28,  39,  speci- 
fying certain  grounds  for  removal,  the 
right  of  removal  is  statutory,  and  suit 
commenced  in  state  court  must  remain 
there  until  cause  is  shown  for  its 
transfer  under  an  act  of  Congress. 
Great  Northern  Ry.  Co.  v.  Alexander, 
38  S.  Ct.  237,  246  U.  S.  276,  62  L.  Ed. 
713,  dismissing  writ  of  error  Alexan- 
der V.  Great  Northern  Ry.  Co..  154  P. 
914,  51  Mont.  565. 

18.  Nature  of  right  of  removal-— The 
right  to  remove  a  suit  from  a  state 
into  a  federal  court  is  purely  stat- 
utory, and  the  right  must  be  clear, 
and,  if  doubtful,  the  cause  should  for 
that  reason  alone  be  remanded.  Os- 
trom  V.  Edison  (D.  C.)   244  F.  228. 

The  rights  of  a  plaintiff  to  bring  and 
of  defendant  to  remove  a  suit  over 
which  the  federal  and  state  courts  have 
concurrent  jurisdiction  are  not  recip- 
rocal.   Id. 

Where  it  appears  on  the  face  of  the 
record,  including  the  petition  for  re- 
moval, that  the  cause  is  removable,  it 
is  the  duty  of  the  state  court  to  pro- 
ceed no  further  with  the  case.  E.  H. 
Emery  &  Co.  v.  Chicago,  B.  &  Q.  R. 
Co.   (Iowa)   170  N.  W.  540. 

For  purposes  of  one  defendant's  mo- 
tion to  rem6ve  the  action  to  a  fed- 
eral court,  the  allegations  of  the  com- 
plaint, setting  out  a  joint  tort  commit- 
ted by  both  defendants,  will  be  assum- 
ed to  be  true.  Powell  v.  Southern  Ry. 
Co.  (S.  C.)  96  S.  E.  292. 

l8>/2-  Time  of  existence  of  ground  of 
removal^^The  right  of  removal  de- 
pends upon  the  case  disclosed  by  the 
pleadings  when  the  petition  for  remov- 
al is  filed.  Baillie  v.  Backus  (D.  C.) 
230  F.  711. 

{B)  Suits  or  actions  removable 

22.  Statutory  remedies  and  proceed- 
ings In  general.— Under  a  state  statute 
establishing  drainage  districts,  author- 
izing them  to  construct  drains  and  as- 
sess the  cost  on  property  benefited, 
and  giving  the  property  owner  a  right 
of  appeal  from  the  assessment  to  the 
district  court,  such  an  appeal  is  a 
"suit,"  in  which  the  appellant  is  de- 
fendant, within  the  meaning  of  the  Re- 
moval Act.  Chicago.  M.  &  St.  P.  Ry. 
Co.  V.  Drainage  Dist.  No.  8  of  Shelby 
County,  Iowa   (D.  C.)   253  F.  491. 

24.  Proceedings  concerning  estates 
of  decedents— Probate  of  wllls.^A  non- 
resident, who  filed  a  caveat  to  proceed- 
ings in  the  Georgia  courts  for  the  pro- 
bate of  a  will,  is  not  entitled  to  re- 
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move  the  cause  to  the  federal  court, 
for  the  case  was  a  purely  probate  one, 
and  not  a  suit  inter  partes.  Meadow 
V.  Nash  (D.  C.)  250  F.  911. 

Probate  proceedings  are  not  within 
the  words  **suit  of  civil  nature,  at  law 
or  in  equity'*  in  Act  Cong.  March  3, 
1911,  S§  24,  28,  and  are  not  removable. 
Powell  V.  Watkins  (N.  C.)  90  S.  £.• 
207. 

26.  Mandamus       proceedings.— Under 

Rem.  &  Bal.  Code  Wash.  §  1026,  pro- 
ceeding for  writ  of  mandate  to  re- 
quire operation  of  street  cars  held  not 
removable,  under  Judicial  Code,  §  28, 
though  petition  asked  for  receivers  in 
case  of  refusal  to  obey  the  writ.  State 
of  Washington  v.  Puget  Sound  Trac- 
tion. Light  &  Power  Co.  (D.  C.)  243 
F.  748. 

29.  Tax  proceed! ngs.^Under  Rev. 
St.  Neb.  1913,  §§  6632,  6634,  6635,  and 
in  view  of  sections  1205  and  1212,  and 
Const,  art.  6,  §§  1,  16,  a  proceeding  .by 
a  Nebraska  county  to  assess  inherit- 
ance taxes  against  real  and  personal 
property  as  the  property  of  a  dece- 
dent, which  another  claimed  as  surviv- 
ing joint  tenant,  is,  when  it  reaches  the 
county  court,  a  contest  inter  partes, 
and  so  is  a  suit,  within  the  removal 
statutes.  Smith  v.  Douglas  County, 
Xeb.  (C.  C.  A.)  254  F.  244. 

A  proceeding  on  appeal  from  a  boara 
of  review  of  assessments  under  Code 
Supp.  Iowa  1907,  §  1373,  held  a  "suit," 
within  Judicial  Code,  |  28,  and  remov- 
able by  a  nonresident  defendant.  In  re 
Mississippi  River  Power  Co.  (D.  C.) 
241   F.   194. 

37.  Condition  of  tifB  causes— A  case, 
not  removable  from  a  state  court  when 
commenced,  may  afterwards  become  re- 
movable. Great  Northern  Ry.  Co.  v. 
Alexander,  38  S.  Ct  237,  246  U.  S. 
276,  62  L.  Ed.  713,  dismissing  writ  of 
error  Alexander  v.  Great  Northern  Ry. 
Co.,  154  P.  914,  51  Mont.  565. 

A  complainant,  who  had  filed  a  bUl 
in  a  state  court  and  obtained  a  restrain- 
ing order  and  order  to  show  cause,  held 
estopped  to  say  that  no  "suit"  was 
pending  within  the  removal  statute  (Ju- 
dicial Code,  §  28),  although  subpoena 
had  not  issued.  English  v.  Supreme 
Conclave,  Ijmproved  Order  of  Hep- 
tasophs  (D.  C.)  235  F.  630. 

A  motion  to  remove  a  cause  to  the 
federal  court  because  of  a  separable 
controversy  between  plaintiff  and  the 
nonresident  defendant  must  be  deter- 
mined as  the  cause  of  action  is  pre- 
sented before  defendant  is  required  to 
answer,  unless  thereafter  plaintiff  by 
some  voluntary  action  creates  a  sepa- 
rable controversy.  Gurley  v.  Southern 
Power  Co.  (N.  C.)  92  S.  B.  262. 

CC)  Courts  from  and  to  tohich  causes 
may  be  removed 

41.  Court  to  which  cause  may  be  re- 
movedd— Where  the  only  ground  of  ju- 


risdiction was  a  diversity  of  citizen- 
ship, an  action  brought  by  a  Maine 
corporation  against  a  New  Jersey  cor- 
poration and  a  West  Virginia  corpora- 
tion in  a  court  of  Ohio,  where  both  de- 
fendants were  doing  business,  and 
where  the  cause  of  action  arose,  could 
not  be  removed  by  the  West  Virginia 
corporation  to  the  District  Court  for 
one  of  the  districts  of  West  Virginia, 
as  the  "proper  district**  within  section 
28  is  the  district  in  which  the  suit  is 
pending,  especially  as  the  clerk  of  the 
state  court  would  not  be  within  the  ter- 
ritorial jurisdiction  of  any  other  Dis- 
trict Court  and  could  not  be  reached  by 
its  process.  New  York  Coal  Co.  v. 
Sunday  Creek  Co.  (D.  C.)  230  F.  295. 

The  "proper  district"  into  the  court 
of  which  a  cause  may  be  removed  un- 
der Judicial  Code,  §  28,  is  limited  to  the 
district  in  whose  territory  the  suit  is 
pending.  Ostrom  v.  Edison  (D.  C.) 
244  F.  228. 

Where  plaintiff,  in  action  brought  in 
L.  county  in  Western  federal  district, 
was  citizen  of  S.  county  within  Western 
district,  and  defendant,  a  Missouri  cor- 
poration maintaining  place  of  business 
in  S.  county,  cause  could  not  be  remov- 
ed to  federal  court  for  Western  district 
on  ground  of  diversity  of  citizenship. 
Central  Coal  &  Coke  Co.  v.  Grahaui 
(Ark.)  190  S.  W.  940, 

(D)  Original     jurisdiction     of     United 
States  court 

43.  Jurisdiction  of  United  States 
courts  In  generals-Only  cases  within 
the  original  jurisdiction  of  the  District 
Court  are  removable  from  state  courts. 
Ivanoff  V.  Mechanical  Rubber  Co.  (D. 
C.)   232  F.  173. 

47.  Jurisdiction  over  particular  pro- 
ceedings.—^Jurisdiction  of  state  court, 
acquired  by  attachment  and  publication, 
held  not  lost  by  removal  of  cause, 
though  federal  court  could  not  have 
acquired  original  jurisdiction  in  that 
way.  Missouri  Valley  Bridge  &  Iron 
Co.  V.  Blake,  231  F.  417,  145  C.  C. 
A.  411. 

48.  Jurisdicth>n  dependent  on  citi- 
zenship or  residence  of  parties— Citi- 
zenship   or   residence   of   defendant.— 

Under  Judicial  Code,  §§  24,  28,  a 
United  States  citizen,  not  a  citizen  of 
any  state,  cannot  remove  an  action 
brought  against  him  by  a  citizen  of  the 
state.  Hough  v.  Soci^t6  Electrique 
Westinghouse  de  Russie  (D.  C.)  231 
F.  341. 

Under  statute  allowing  actions  falling 
within  original  jurisdiction  of  District 
Court  to  be  removed  by  defendants, 
nonresidents  of  state  in  which  it  was 
begun,  held,  that  alien  living  within 
state  might  remove  cause  begun  in  the 
state  court  to  federal  court.  Best  v. 
Great  Northern  Ry.  Co.  (D.  O.)  243 
F.  789. 

49.  —  Cltizenslilp  or  residence  of 
plaintiff.— A   suit   in  a    state   not    the 

(127) 


§  1010 


THE  JUDICIAL  CODB   ((  28) 


(Tit.  12c 


residence  of  either  plaintiff  or  defend- 
ant is  not  removable  to  the  federal 
courts  on  the  ground  of  diverse  cit< 
izenship.  American  Oil  &  Supply  Co. 
V.  Western  Gas  Const.  Co.,  239  P.  505, 
152  C.  C.  A.  383;  New  York  Coal  Co.  v. 
Sunday  Creek  Co.  (D.  C.)  230  F.  295; 
Jackson  v.  William  Kenefick  Co.  (D. 
C.)  233  P.  130;  Doherty  v.  Smith  (D. 
C.)  233  P.  132;  O'Neil  v.  Birdseye  (D. 
C.)  244  P.  254;  Peninsula  Lumber  Co. 
V.  Royal  Indemnity  Co.  (D.  C.)  237  P. 
297;  Stewart  v.  Cybur  Lumber  Co. 
(Miss.)  72  So.  276. 

Under  Judicial  Code,  §§  28,  51,  action 
by  nonresident  alien  against  New  Jer- 
sey corporation  pending  in  Ohio  state 
court  held  not  removable  to  EKstrict 
Court  for  Northern  District  of  Ohio. 
Ivanoff  V.  Mechanical  Rubber  Co.  (D. 
C.)  232  P.  173. 

Despite  Judicial  Code,  §  34,  a  suit 
by  an  alien  against  citizens  of  a  foreign 
state  cannot  be  removed  to  the  federal 
District  Court  for  the  state  where  the 
action  was  begun.  Jackson  v.  William 
Kenefick  Co.  (D.  C.)  233  P.  130. 
•Under  Judicial  Code,  §§  24,  28,  51, 
held  that,  where  an  action  in  the  state 
court,  begun  by  an  alien  against  a  for- 
eign,  corporation,  was  removed  to  the 
federal  court,  it  cannot,  on  motion  of 
the  alien,  be  remanded.  Keating  v. 
Pennsylvania  Co.  (D.  C.)  245  P.  155. 

50.  Restrictions  as  to  district  in  which 
suit    might    have    been    brought^— See 

note  24  under  §  1020,  post. 

Where  jurisdiction  of  federal  court 
depends  upon  diversity  of  citizenship 
under  Judicial  Code,  §  51,  plaintiff  in 
case  of  removal  has  right  to  insist  up- 
on or  waive  his  objection  to  jurisdic- 
tion because  district  is  not  proper  dis- 
trict. Guaranty  Trust  Co.  of  New 
York  V.  McCabe  (C.  C.  A.)  250  P.  699. 

Where  jurisdiction  depended  on  fact 
that  case  arose  under  law  of  the  Unit- 
ed States,  held,  that  it  could  not  be 
removed  to  the  District  Court  for  a 
district  other  than  that  of  which  de- 
fendant was  an  inhabitant.  Orr  v.  Bal- 
timore &  O.  R.  Co.  (d,  C.)  242  P.  608. 

Under  Jud.  Code,  §  57,  to  sustain  ju- 
risdiction on  removal  of  a  suit  in  a 
district  of  which  neither  party  is  a  resi- 
dent on  the  ground  that  it  is  a  local 
action,  the  bill  must  be  considered  as 
a  whole,  and  the  court  must  be  able  to 
grant  full  relief  in  rem.  O'Neil  v. 
Birdseye  (D.  C.)  244  P.  254. 

An  action  between  citizens  of  differ- 
ent states  cannot  be  removed  to  fed- 
eral court,  under  Judicial  Code,  §  28, 
unless  court  to  y^hich  removal  is 
sought  would  have  had  jurisdiction,  un- 
der section  51,  if  action  had  been  insti- 
tuted therein.  Keating  v.  Pennsylvania 
Co.  (D.  C.)  245  P.  155. 

Where  a  suit  is  within  the  jurisdic- 
tion of  the  federal  District  Court  by 
reason  of  diversity  of  citizenship  and 
the  amount  in  controversy,  the  right  of 
a  nonresident  defendant  to  remove  the 
.-•ause  is  absolute,  under  Act  March  3, 
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1911,  though  plaintiff  could  not  sue  in 
that  district.  M.  Hohenberg  &  Co.  v. 
Mobile  Liners  (D.  C.)  245  P.  169. 

Under  Judicial  Code,  §  28  (Comp.  St. 
1916,  §  1010),-  providing  for  removal 
and  sections  24,  51  (Comp.  ^t.  1916,  S§ 
991,  1033),  relating  to  the  jurisdiction 
and  venue  of  suits  a  suit  begun  in  the 
•state  court  may  be  removed  where 
there  is  diversity  of  citizenship  be- 
tween the  parties  though  all  of  the 
plaintiffs  were  not  residents  of  the  dis- 
trict to  which  it  was  removed.  James 
V.  Amarillo  City  Light  &  Water  Co. 
(D.  C.)  251  P.  337. 

Under  Judicial  Code,  §§  28,  51,  plain- 
tiff, being  resident  of  Massachusetts 
district,  jurisdiction  of  United  States 
District  Court  for  such  district  may  be 
invoked  by  petition  for  removal  of  suit 
from  state  court  by  defendant  resident 
in  another  state.  Dunbar  v.  Rosen- 
bloom,  119  N.  B.  829,  230  Mass.  176. 

Under  Judicial  Code,  §  29,  regulating 
the  removal  of  suits  from  state  courts 
to  federal  courts  a  federal  court  in  a 
district  other  than  the  district  includ- 
ing the  forum  where  such  suit  was 
brought  is  without  jurisdiction  on  re- 
movaL  Stewart  v.  Cybur  Lumber  Co. 
(Miss.)  72  So.  276. 

Under  Act  Cong.  March  3,  1887,  §§ 
1,  2,  as  amended  by  Act  Cong.  Aug.  13, 
1888,  held,  that  an  action  brought  in 
the  state  court  outside  the  federal  dis- 
trict of  plaintiff's  residence  was  not, 
over  plaintiff's  objection,  removable 
for  diversity  of  citizenship  to  the  fed- 
eral court  on  petition  of  a  defendant 
residing  in  another  state.  St.  Louis 
&  S.  P.  R.  Co.  V.  Hodge  (Okl.)  157 
P.  60. 

Where  plaintiff,  a  resident  of  the 
Western  federal  district  of  Oklahoma 
sued'  in  a  state  district  court  lying  in 
the  Eastern  district,  defendant,  a  non- 
resident, is  not  entitled  to  remove  the 
cause  to  the  federal  court  of  the  East- 
ern district  on  ground  of  diversity  of 
citizenship.  Pt  Smith  &  W.  R.  Co.  v. 
Knott  (Okl.)  159  P.  847. 

Action  brought  in  state  court  outside 
of  federal  court  district  in  which  plain- 
tiff resides  is  not  on  objection  by  the 
plaintiff  removable  to  federal  court  dis- 
''trict  in  which  he  does  not  reside  on 
petition  of  defendant,  where  he  is  a 
resident  of  another  state.  Riter-Con- 
ley  Mfg.  Co.  v.  O'DonneU  (Okl.)  168 
P.  49. 

(E)  Waiver  of  right  to  remove 

5 1 .  Power  to  waive  and  mode  of  waiv- 

er.^The  provisions  of  Judicial  Code,  § 
28,  that  no  case  arising  under  the  Em- 
ployers' Liability  Act,  brought  in  a 
state  court,  shall  be  removable,  may 
not  be  waived.  Mitchell  v.  Southern 
Ry.  Co.  (D.  C.)  247  P.  819. 

52.  Particular  acts  as  waiver^— Where 
court  directed  verdict  for  resident  de- 
fendant without  consent  of  plaintiff,  it 
properly  refused  nonresident  defend- 
ant's application  for   removal  to  fed- 
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eral  coart.  Craig  v.  Kansas  City 
Terminal  Ry.  Co.,  197  S.  W.  141,  271 
Mo.  516. 

53. Participation    by    party    re- 

novlng  cause  in  prooeedings  in  state 
oourt^-A  defendant  does  not  waive  his 
right  to  insist  on  the  removal  of  a  cause 
of  action  by  following  the  case  in  the 
state  court  after  that  court  has  denied 
the  right  to  remove.  Nelson  v.  Black 
Diamond  Mining  Co.  (D.  O.)  237  F.  204. 

111.  REMOVAL  OF  CASES  ARIS- 
ING UNDER  CONSTITUTION, 
LAWS  OR  TREATIES  OF  THE 
UNITED   STATES 

{C)  Cases  arising  under  laws  of  United 

States 

67.  Actions   against  or  for  acts   of 
Inlted  States  officer8.^Under  Judicial 
r:ode,  §§  24,  28,  held,  that  suit  begun  in 
«tate  court  to   enjoin  postal  inspector 
"rom  delivering  to  third  person  proper- 
y  in  possession  of  petitioner,  who  had 
been  appointed  postmaster,  may  b^  de- 
fendant be   removed  to   federal  court. 
Porter  v.  Coble,  246  F.  244,  158  C.  C. 
A.  404. 

Under  Act  March  3,  1891,  §§  2,  4, 
prisoner's  action  against  warden  of 
United  States  penitentiary  for  injuries 
from  negligence  held  to  arise  under  the 
United  States  laws,  so  as  to  be  remov<» 
able.  Steele  v.  Halligan  (D.  C.)  229  F. 
lOil. 

Under  Const.  U.  S.  art.  1,  §  8,  subsec. 
17,  Const  Wash.  art.  25,  and  Rem.  & 
Bal.  Code  Wash.  |  6853,  cause  of  ac- 
tion for  negligence  arising  on  territory 
acquired  for  United  States  penitentiary 
held  removable  to- federal  court.     Id. 

75.  Actions  by  or  against  United 
States  corporations  in  generals— An  ac- 
tion by  a  shipbuilding  company  against 
the  Emergency  Fleet  Corporation  or- 
ganized under  Act  March  3.  1901,  pur- 
suant to  the  United  States  Shipbuilding 
Act  (Comp.  St.  1916,  §§  8146a-814Gr), 
upon  an  alleged  contract  for  the  build- 
ing of  ships,  which  it  was  not  allowed 
to  build,  is  an  action  arising  under  the 
Constitution  and  laws  of  the  United 
States,  and  is  not  subject  to  remand 
from  the  federal  District  Court  to  the 
state  court.  Union  Timber  Products 
Co.  V.  United  States  Shipping  Board 
Kmergoncy  Fleet  Corporation  (D.  C.) 
252  F.  320. 

Under  Act  Cong.  Jan.  28,  1915,  §  5, 
the  fact  that  a  railroad  company  was 
incorporated  by  congressional  act  does 
not  entitle  it  to  remove  an  action  from 
the  state  to  the  federal  courts.  Texas 
&  Pac.  Ry.  Co.  v.  Hanson  (Tex.  Civ. 
App.)  189  S.  W.  289;  Texas  &  P.  Ry. 
Co.  V.  Hughes  (Tex.  Civ.  App.)  192  S. 
W.  1091. 

Under  Act  Cong.  Jan.  28,  1915,  |  5 
(Comp.  St.  1916,  §  1233a),  as  to  juris- 
diction of  actions  affecting  railroad 
companies  incorporated  under  an  act  of 
Congress,   a    passenger's   suit   for   in- 
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juries  was  not  removable  to  the  federal 
court  on  the  ground  that  it  involved  a 
question  of  law  arising  under  a  federal 
statute,  although  the  cause  of  action 
arose  prior  to  enactment  of  such  stat- 
ute but  the  action  was  not  brought 
until  thereafter.  Texas  &  P.  Ry.  Co. 
V.  Mercer  (Tex.  Civ.  App.)  195  S.  W. 
263. 

76>/2.  Actions  against  federal  oontrol- 
led  railroad.— Actions  against  railroad 
company,  instituted  in  state  court  after 
President  by  proclamation  assumed 
control  of  railroads  under  Act  Aug.  29, 
1916  (Comp.  St.  1916,  §  1974a),  are 
not  actions  arising  under  Constitution 
or  laws  of  United  States,  so  as  to  be 
removable  to  federal  courts,  under  Ju- 
dicial Code,  S  28;  the  presidential  proc- 
lamation not  having  the  force  of  law. 
Muir  V.  Louisville  Sp  N.  R.  Co.  (D.  C.) 
247  F.  888. 

85.  Cases  under  laws  relating  to  in- 
terstate commerce.— See  Southern  Pac. 
Co.  V.  Stewart,  38  S.  Ct.  130,  245  U. 
S.  350,  02  L.  Ed.  345,  dismissing  writ 
of  error  233  F.  956,  147  C.  C.  A.  630. 

A  suit  for  injunction  held  not  re- 
movable under  Judicial  Code,  §  28,  as 
arising  under  federal  Constitution  and 
laws,  though  validity  of  contract  al- 
leged might  depend  upon  Interstate 
Commerce  Act.  Smith  v.  Barnett  (D. 
C.)  242  F.  83. 

An  action  for  injuries  to  an  inter- 
state shipment  of  live  stock  is  govern- 
ed by  the  various  acts  regulating  com- 
merce, and  so  is  one  arising  under  the 
Constitution  or  laws  of  the  United 
States  within  this  section  and  section 
24  (section  991),  giving  the  District 
Courts  jurisdiction  of  such  causes; 
that  is,  the  right  arising  to  hear  and 
determine  the  same.  Hartford  Fire 
Ins,  Co.  V.  Kansas  City.  M.  &  O.  Ry. 
Go.  of  Texas  (D.  C.)  251  F.  332. 

Though  defendant  refrigerator  com- 
pany was  not  a  common  carrier,  held, 
that  its  liability  depended  on  contract 
with  railroad  company,  and  not  In- 
terstate Commerce  Act;  hence  though 
it  did  not  fall  within  this  section,  as 
amended  by  Act  Jan.  20,  1914,  c.  11, 
defendant  could  not  remove  from  state 
court  a  suit  against  it  for  less  than 
$3,000  on  ground  that  it  was  govern- 
ed by  act  of  Congress.  E.  H.  Emery 
&  Co.  V.  American  Refrigerator  Trans- 
it Co.,  38  S.  Ct.  414,  246  U.  S.  634,  62 
L.  Ed.  912. 

87.  — —  Restriction  on  removal  of 
cases  under  the  employer's  llalrility  act. 

— ^An  action  under  the  federal  Employ- 
ers' Liability  Act  cannot  be  removed  to 
the  federal  court.  St.  Joseph  &  G.  I. 
Ry.  Co.  V.  Moore,  37  S.  Ct.  278,  243  U. 
S.  311,  61  L.  Ed.  741,  affirming  judg- 
ment Moore  v.  St.  Joseph  &  G.  I. 
Ry.  Co.,  186  S.  W.  1035.  268  Mo.  31; 
Southern  Ry.  Co.  v.  Puckett,  37  S.  Ct. 
703,  244  U.  S.  571,  61  K  Ed.  1321,  af- 
firming  judgment  85  S.  E.  809,  16  Ga. 
App.  551;  Martin  v.  New  York,  N.  H.  & 
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H.  R.  Co.  (D.  C.)  241  F.  696;  Givensv. 
Wight  (D.  C.)  247  F.  233;  Lusk  v. 
Osborne,  191  S.  W.  944,  127  Ark.  170; 
Northern  Trust  Oo.  v.  Grand  Trunk 
Western  R.  Co.,  207  lU.  App.  11. 

Under  Act  April  5,  1910,  prohibiting 
removal  of  causes  arising  under  feder- 
al Employer's  Liability  Act,  allegation 
that  plaintiff's  deceased  was  employed 
in  interstate  commerce  when  killed 
brought  case  within  such  act,  so  as  to 
prevent  removal,  either  because  of  di- 
versity of  citizenship  or  because  aris- 
ing under  a  federal  law.  Great  North- 
ern Ey.  Co.  V.  Alexander,  38  S.  Ct. 
237,  246  U.  S.  270,  62  L.  Ed.  713.  dis- 
missing writ  of  error  Alexander  v. 
Great  Northern  Ry.  Co.,  154  P.  914,  51 
Mont.  5^)5. 

'  Where  plaintiff  consistently  contended 
that  proof  supported  complaint's  alle- 
gation that  plaintiff's  deceased  was  em- 
ployed in  interstate  commerce  when 
killed,  defendant  railroad  could  not  re- 
move case,  although  its  claim  that  de- 
ceased was  not  so  employed,  and  that 
prohibition  against  removing  cases 
arising  under  federal  Employers*  Lia- 
bility Act  did  not  apply,  was .  upheld 
by  state  Supreme  Court.    Id. 

Employers'  Liability  Act  April  22, 
1908,  as  amended  by  Act  April  5,  1910, 
held  to  make  a  case  nonremovable, 
where  under  the  facts  alleged  such  act 
must  control  in  the  case,  though  there 
is  a  count  in  terms  under  the  state 
law.  Jones  v.  Southern  Ry.  Co.  (D.  C.) 
236  F.  584. 

Pullman  Company  is  not  common  car- 
rier by  railroad,  within  federal  Em- 
ployers* Liability  Act,  and  action 
against  it  for  death  may  be  removed  to 
federal  court.  Martin  v.  New  York,  N. 
H.  &  H.  R.  Co.  (D.  C.)  241  F.  696. 

In  determining  whether  plaintiff's 
cause  was  one  arising  under  Employers' 
Liability  Act,  and  hence  not  subject  to 
removal  on  ground  of  diversity  of  citi- 
zenship, federal  court  can  look  only  to 
plaintiff's  petition.  Givens  v.  Wight 
(D.  C.)  247  F.  233. 

Where  plaintiff  in  one  petition  in  ac- 
tion in  state  court  in  alternative  Joined 
action  under  Employers*  Liability  Act 
with  one  under  state  statutes,  held, 
that  she  waived  provisions  of  such  Lia- 
bility Act  prohibiting  removal  of  causes 
thereunder  to  federal  court.     Id. 

The  provisions  of  Judicial  Code,  §  28, 
that  no  case  arising  under  the  Employ- 
ers' Liability  Act,  brought  in  a  state 
court,  shall  be  removable,  held  a  lim- 
itation on  the  jurisdiction  of  all  the  fed- 
eral District  Courts  as  a  class.  Mitch- 
ell V.  Southern  Ry.  Co.  (D.  C.)  247  F. 
819. 

U.  S.  Comp.  St.  1916,  |  8662,  pro- 
hibiting removal  from  a  state  to  a  fed- 
eral court  of  suits  under  the  Employ- 
ers' Liability  Act,  forbids  the  removal 
of  an  employe's  suit,  though  defendant 
is  incorporated  by  act  of  Congress. 
Texas  &  P.  Ry.  Co.  v.  Sherer  (Tex. 
Civ.  App.)  183  S.  W.  404. 
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(D)  AUegaiions  in  pleadings 

94.  General  rules^— Whether  case  aris- 
ing under  a  federal  law  is  removable 
when  it  is  commenced,  no  fraudulent  at- 
tempt to  evade  removal  being  claimed,  is 
determined  by  complaint  or  petition,  and 
it  cannot  be  made  removable  by  peti- 
tion for  removal  or  defendant's  subse- 
quent pleadings.  Great  Northern  Ry. 
Co.  v.  Alexander,  38  S.  Ct.  237,  246 
U.  S.  276,  62  L.  Ed.  713,  dismissing 
writ  of  error  Alexander  v.  Great  North- 
ern Ry.  Co.,  154  P.  914,  51  Mont.  565. 

Case  arising  under  federal  laws,  if 
nonremovable  on  complaint  when  com- 
menced, cannot  be  made  removable  by 
defendant's  evidence  or  order  of  court 
upon  a  contested  issue,  but  only  by 
plaintiff  voluntarily  amending  his  plead- 
ings, or  by  his  voluntary  dismissal  or 
nonsuit  of  parties  defendant.    Id. 

Rule  that  before  cause  is  removable 
plaintiff's  statement  of  cause  of  ac- 
tion must  show  it  to  be  based  on  fed- 
eral laws  and  Constitution  held  not  to 
apply  to  reservations  and  sites  to 
which  territorial  jurisdiction  of  federal 
courts  extend.  Steele  v.  Halligan  (D. 
C.)  229  F.  1011. 

An  action  instituted  in  state  court 
cannot  be  removed  to  federal  court  on 
ground  that  question  arising  under  Con- 
stitution or  laws  of  United  States  is 
involved,  unless  complaint  necessarily 
shows  such  questions  are  involved.  Ne- 
vada-California Power  Co.  v.  Hamilton 
(D.  C.)  235  F.  317. 

Where  the  complaint  sought  damafres 
for  a  conspiracy  to  injure  plaintiff's 
business,  base^  on  a  patent  monopoly, 
but  no  adjudication  as  to  the  validity 
of  patents  or  infringement  was  sought, 
the  action  was  not  one  concerning  pat- 
ents, and,  there  being  no  other  ground 
of  jurisdiction,  the  action  could  not  be 
removed  from  the  state  court  Char- 
roin  V.  Romort  Mfg.  Co.  (D.  C.)  236 
F.  1011. 

To  remove  from  state  to  federal  court 
action  on  ground  it  arose  under  Con- 
stitution and  laws  of  United  States, 
such  fact  must  appear  from  plaintifTs 
initial  pleading;  and,  where  it  did  not, 
cause  cannot  be  removed,  though  action 
was  against  railroad  company,  and 
President,  under  Act  Aug.  29,  1916,  had 
taken  possession  of  and  assumed  con- 
trol of  railroads  before  initiation  of  ac- 
tion. Muir  V.  Louisville  &  N.  R.  Co. 
(D.  C.)  247  F.  88S. 

99.  Cases  under  laws  relating  to  Inter- 
state commerce.— A  petition  seeking  to 
recover  for  injuries  to  a  shipmient  of 
cattle,  alleging  that  the  cattle  were 
shipped  from  one  state  to  another, 
though  making  no  specific  reference  to 
any  federal  law,  states  an  action  aris- 
ing thereunder,  as  the  various  acts  reg- 
ulating commerce  govern.  Hartford 
Fire  Ins.  Co.  v.  Kansas  City,  M.  &  O. 
Ry.  Co.  of  Texas  (D.  C.)  251  F.  332. 

100.  Employers'  liability  act.— Though 
allegations  that  decedent  was  employ^ 
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of  defendant  railroad  were  not  fraudu- 
lent in  invidious  sense,  cause  htld  re- 
movable on  showing  that  he  was  em- 
p\oy6  of  defendant  Pullman  Company. 
Martin  t.  New  York,  N.  H.  &  H.  K. 
Co.  (D.  C.)  241  F.  696. 

Declaration  against  interstate  carrier 
for  injury  to  employ^  does  not  state 
cause  of  action  under  the  federal  Em- 
ployers' Liability  Act;  so  as  to  preclude 
removal  under  amendment  of  1910 
(Comp.  St  1916,  i  8662)  unless  it  al- 
leges that  at  time  of  injury  the  employd 
was  also  engaged  in  interstate  com- 
merce. Northern  Trust  Co.  v.  Grand 
Trunk  Western  Ry.  Co.,  118  N.  E.  986, 
282  lU.  565. 

Whether  cause  of  action  was  under 
federal  Employers'  Liability  Act  not  re- 
movable was  to  be  determined  from  the 
pleadings  as  they  stood  when  petition 
for  removal  and  bond  were  filed.  Id. 

Action  against  interstate  railroad  for 
death  of  workman,  brought  by  his  wid- 
ow and  administratrix  for  benefit  of 
herself  and  infant  children,  is  not  re« 
movable  as  matter  of  law  because  pe- 
tition does  not  specifically  allege  de- 
pendency when  allegations  show  that 
action  was  brought  under  federal  Em- 
ployers' Liability  Act  and  not  under 
state  law.  Griffith  v.  Midland  Valley  R. 
Co.,  166  P.  467,  100  Kan.  500,  certiora- 
ri denied  Midland  Valley  R.  Co.  v. 
Griffith,  38  S.  Ct.  12,  245  U.  S.  653,  62 
L.  Ed.  532,  and  writ  of  error  dismissed 
38  S.  Ct.  133,  245  U.  S.  633,  62  L.  Ed. 
522. 

Complaint,  in  action  against  inter- 
state and  intrastate  railroad  for  death 
of  car  repairer,  stating  that  car  on 
which  deceased  was  working  was 
brought  in  for  repairs  shortly  before 
accident,  "with  a  view  to  its  being  re- 
«  turned  and  continued  in  use  by  said  de- 
fendant in  such  interstate  and  intra- 
state commerce,"  sufficiently  alleged,  as 
against  petition  for  removal,  that  de- 
ceased was  engaged  in  interstate  com- 
merce, and  therefore  was  within  the 
federal  Employers'  Liability  Act.  Cook 
V.  Southern  Ry.  Co.  (S.  C.)  96  S.  B. 
148. 

4 

IV.  REMOVAL     OF     CAUSES     FOR 
DIVERSITY  OF  CITIZENSHIP    . 

{A)  Diversity  of  citizenship  as  ground 
of  removal 

102.  Diversity  Of  citizenship  necessary 
te  give  Jurisdiotlon  to  United  States 
courts. — See  notes  in  §  991  and  Const, 
art  3,  §  2,  d.  1. 

103.  Diversity  of  citizenship  of  coplaln- 
tfffs  and  cod efendantsr— Under  Code  Ala. 
1907,  §  2490,  action  in  Alabama  state 
court  by  a  resident-  thereof  against  a 
Virginia  corporation,  to  recover  for 
damages  resulting  from  fire,  where 
nominal  plaintiff  sought  to  recover  for 
benefit  of  insurance  companies,  which 
had  by  payment  of  part  of  loss  been 
partially  subrogated  to  his  rights,  must 


be  treated  as  action  by  several  plain- 
tiffs, residents  of  different  states.  Webb 
V.  Southern  Ry.  Co.,  248  P.  618,  160 
C.  C.  A.  518,  reversing  judgment  (D. 
C.)  235  F.  578,  and  certiorari  denied 
Southern  R.  Co.  v.  Webb.  38  S.  Ct.  582, 
247  U.  S.  518,  62  L.  Ed.  1245. 

Where  it  appears  that  defendant,  as 
to  whom  diversity  of  citizenship  does 
not  exist  as  cause  for  removal,'  was 
employ^  of  his  codefendant,  that  his  lia- 
bility is  predicated  on  nonfeasance  rath- 
er than  misfeasance  or  malfeasance  is 
not  material.  Sumey  v.  Craig  Moun- 
tain Lumber  Co.  (Idaho)  170  P.  112, 
certiorari  denied  Craig  Mountain  Lum- 
ber Co.  V.  Sumey,  38  S.  Ct.  336,  246  U. 
S.  667,  62  L.  Ed.  929. 

The  residence  of  persons  summoned 
as  trustees,  who  have  no  interest  in  the 
main  controversy,  but  are  merely  stake- 
holders, is  immaterial  on  the  question 
of  removal  to  the  federal  court.  Dun- 
bar V.  Rosenbloom,  119  N.  E.  829,  230 
Mass.  176. 

104.  Assigneesw^Where  plaintiff  in 
New  York  courts  sued  nonresidents  on 
daim  assigned  by  members  of  New 
York  firm,  citizenship  of  his  assignors 
will  control  jurisdiction  of  federal  court 
on  removal  of  cause.  Guaranty  Trust 
Co.  of  New  York  v.  McCabe  (C.  C.  A.) 
250  F,  699. 

Assignee  of  New  York  firm  all  mem- 
bers of  which  were  not  citizens  of 
Southern  district  held,  under  Judicial 
Code,  §  51,  not  entitled  to  sue  nonresi- 
dent defendants  in  that  district,  and, 
cause  having  been  removed  from  New 
York  court  under  section  28,  to  South- 
ern district,  it  should  be  remanded. 
Id. 

107.  Actions  by  or  against  states.^ 

An  action  by  the  state,  under  Rev. 
Laws  Nev.  §§  3057-3664,  to  collect 
taxes,  cannot,  though  defendant  be  a 
foreign  corporation,  be  removed  to 
federal  courts  on  ground  of  diversity  of 
citizenship.  Nevada-California  Power 
Co.  V.  Hamilton  (D.  C.)  235  F.  317. 

Quo  warranto  by  state,  on  relation  of 
city^  against  foreign  corporatiob,  for 
failure  to  comply  with  franchise,  insti- 
tuted by  Attorney  General,  under  Rev. 
Laws  Nev.  §§  5656-5659,  5663,  as  to 
quo  wari*anto,  held  action  by  state,  and 
not  city,  preventing  removal  for  di- 
versity of  citizenship.  State  v.  Reno 
Traction  Co.  (Nev.)  171  P.  375,  L.  R. 
A.  1918D,  m. 

109.  Time  of  existence  of  ground  of 
removal.— The  right  of  removal  depends 
upon  the  case  disclosed  by  the  pleadin;;s 
when  the  petition  for  removal  is  filed. 
Baillie  v.  Backus  (D.  C.)   230  F.  711. 

(B)  Improper    or    collusive   joinder    of 

parties 

1 10.  Joinder  to  give  Jurisdiction  or 
authorize  removaiw— Where  judge  of 
state  court  on  petition  for  removal  for 
diversity  of  citizenship,  finds  that  both 
defendants  appear  to-be  jointly  liable 
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and  proper  parties,  it  should  retain  ju- 
risdiction, regardless  of  plaintiff's  mo- 
tive in  suing  defendant,  as  to  whom  di- 
versity of  citizenship  does  not  exist. 
Snmey  v.  Craig  Mountain  Lumber  Co. 
(Idaho)  170  P.  112,  certiorari  denied 
Craig  Mountain  Lumber  Co.  v.  Sumey, 
38  S.  Ct.  336,  246  U.  S.  667,  62  L.  Ed. 
929.    See,  also,  notes  under  §  1019. 

IN.  Joinder  to  prevent  removal.— To 

establish  fraudulent  joinder  of  defend- 
ant to  prevent  removal  of  a  cause,  it 
must  be  shown  that  plaintiff  had  no 
reasonable  ground  to  believe  he  could 
recover  against  that  defendant.  Hough 
V.  Soci6t6  Electrique  Westinghouse  de 
Russie  (D.  C.)  231  F.  341. 

That  the  state  courts  could  give  no 
judgment  against  a  defendant,  alleged  to 
have  been  joined  to  prevent  removal, 
except  in  violation  of  the  Fourteenth 
Amendment,  does  not  entitle  defendant 
to  removal.    Id. 

A  resolution  of  a  foreign  corporation 
held  to  give  reasonable  grounds  to  be- 
lieve that  plaintiff  would  be  in  better 
position  with  a  judgment  against  the 
liquidator  as  well  as  against  the  cor- 
poration, so  that  his  joinder  was  not 
fraudulent.    Id. 

Where  a  citizen  is  fraudulently  and 
collusively  joined  as  codefendant  with 
a  foreign  corporation  with  the  sole  in- 
tent to  prevent  a  removal,  the  foreign 
corporation  is  entitled  to  removal. 
Nelson  v.  Black  Diamond  Mining  Co, 
(D.  C.)  237  F.  264. 

The  right  of  removal  may  not  be  de- 
feated by  fraudulent  joinder  of  a  resi- 
dent defendant  having  no  connection 
with  the  controversy.  Martin  v.  Mat- 
son  Nav.  Co.  (D.  C.)  239  F.  188. 

In  an  action  under  federal  Employ- 
ers* Liability  Act,  court  properly  de- 
nied a  petition  for  removal  to  federal 
court  on  ground  of  diversity  of  citizen- 
ship under  allegations  of  fraudulent 
joinder.  Lusk  v.  Osborne,  191  S.  W. 
944,   127  Ark.  170. 

113.  Right  to  join.— County  in  Geor- 
gia, issuing  two  series  of  warrants  on 
same  consideration,  held  proper  and 
necessary  party  to  suit  between  the 
holders  of  the  two  series,  and  suit  could, 
not  be  removed  from  Georgia  state 
court  to  the  federal  court.  Continental 
Trust  Co.  V.  Butts  County  (D.  C.)  242 
F.  539. 

In  relation  to  removal  of  causes, 
when  party  is  in  lawful  assertion  of 
right  in  bringing  action  against  resi- 
dent and  nonresident  defendant,  law  at- 
taches no  importance  to  motive  in  pur- 
suing course.  Hollifield  v.  Southern 
Bell  Telephone  &  Telegraph  Co.  (N. 
C.)  90  S.  E.  996. 

119.  Joinder  of  master  and  servant. 

—Where  relation  of  master  and  vice 
principal  was  such  that  tort  resulting 
in  injury  to  a  servant  was  joint,  the 
joinder  of  vice  principal  and  master 
in  action  in  court  of  state  of  which 
servant   and   vice  principal  were  citi- 
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zens,  l\eld  not  fraudulent,  and  intended 
to  de^at  jurisdiction  of  federal  court. 
Deutsch  ▼.  Alaska  Gastineau  Mining 
Co.  (D.  C.)  237  F.  215. 

In  an  action  against  steamship  com- 
pany, assistant  engineer,  and  chief  en- 
gineer, held,  that  cause  was  properly 
removable  from,  state  court;  chief  en- 
gineer being  only  resident  party,  and 
his  joinder  being 'improper,  as  liability 
was  distinct  from  that  of  steamship 
company.  Martin  v.  Matson  Nav.  Co. 
(D.  C.)  239  F.  188. 

In  an  action  for  death  of  a  servant, 
where  there  was  evidence  that  a  supe- 
rior servant  was  guilty  of  negligence, 
the  action  against  the  superior  servant 
and  the  employer,  which  was  a  non- 
resident corporation,  could  not  be  re- 
moved to  the  federal  court  merely  be- 
cause the  motive  of  joining  the  non- 
resident defendant  with  the  local  de- 
fendant was  fraudulent,  where  a  joint 
cause  of  action  against  all  defendants 
was  properly  pleaded,  and  supported  by 
sufficient  evidence  to  make  question 
of  joint  liability  one  for  the  jury.  Bus- 
kirk  V.  Caudill  (Ky.)  206  S.  W.  867. 

Where  injured  employ^  sued  employ- 
ing company  and  foreman  jointiy,  fore- 
man being  only  resident  defendant,  fact 
of  his  insolvency  made  no  difference 
in  relation  to  right  of  employer  to  re- 
move cause  to  federal  court  on  ground 
of  fraud  in  joining  defendants.  Holli- 
field V.  Southern  Bell  Telephone  & 
,  Telegraph  Co.  (N.  C.)  90  S.  E.  996. 

Motive  of  plaintiff  in  joining  an  im- 
pecunious employ^  as  codefendant  with 
a  nonresident  corporation  in  a  negli- 
gence suit  is  not  material  upon  the 
question  of  the  right  of  the  corpora- 
tion to  remove  the  cause  to  a  federal 
court  if  the  defendants  are  jointiy  lia- 
ble under  the  local  laws.  Clark  v.. 
American  Agricultural  Chemical  Co. 
(S.  C.)  P7  S.  E.  705. 

Complaint  of  plaintiff  employ^  in  ac- 
tion for  personal  injuries  held  upon  its 
face  to  show  liability  on  the  part  of 
defendant  nonresident  employer,  and 
its  resident  codefendant,  and  that  it 
did  not  show  fraudulent  joinder  of 
parties  defendant.    Id. 

i20.  Effect  of  evidence,  verdict,  or 
Judgment.— -Where  plaintiff  insists  on 
liability  of  both  defendants,  but  nonsuit 
is  granted  one  as  to  whom  diversity 
of  citizenship  does  not  exist,  other  de- 
fendant is  not  thereafter  entitled  to 
a  removal,  as  right  is  not  contingent 
on  facts  developed  at  trial.  Sumey  v. 
Craig  Mountain  Lumber  Co.  (Idaho) 
170  P.  112,  certiorari  denied  Craig 
Mountain  Lumber  Co.  v.  Sumey,  38  S. 
Ct.  336,  246  U.  S.  667,  62  L.  Ed.  929. 
A  motion  to  remove  to  the  federal 
court  an  action  brought  in  the  state 
court  against  a  resident  and  a  non- 
resident corporation  charged  with  lia- 
bCity  for  the  death  of  plaintiff's  de- 
cedent, who  was  an  employ^  of  the 
resident  corporation,  made  upon  dis- 
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missal  of  the  case  as  to  the  latter  cor- 
poration at  the  close  of  plaintiff's  case 
upon  its  special  plea,  opposed  by  plain- 
tiff, that  plaintiff's  remedy  against  it 
was  by  arbitration  under  the  Illinois 
Workmen's  Compensation  Act,  held 
properly  denied,  where  plaintiff's  con- 
tention, opposing  the  special  plea,  was 
bona  ISde,  and  there  was  no  proof  of 
the  allegation  in  the  resident  corpora- 
tion's petition  in  support  of  the  mo- 
tion of  plaintiff's  fraud  in  joining  such 
corporation  as  a  party  defendant.  Gor- 
don V.  Grand  Trunk  Western  Ry.  Co., 
209  111.  App.  195. 

A  verdict  in  favor  of  a  local  defend- 
ant alleged  to  have  been  fraudulently 
joined  with  a  nonresident  defendant 
i^;  not  conclusive  of  a  fraudulent  join- 
der. West  Kentucky  Coal  Co.  v.  Key, 
198  S.  W.  724,  178  Ky.  220. 

121.  Pieading  and  proof  of  fraudu- 
lent purposOd-^ee  note  73  under  $ 
1011. 

(C)  Parties  entitled  to  remove 

123.  Residence  of  party  removing 
cause.— See  Thomas  v.  South  Butte 
Mming  Co.,  230  F.  968,  145  C.  C.  A. 
162. 

A  suit  by  railway  bondholders  to  de- 
termine the  interest  they  acquired  in 
the  property  by  the  use  of  their  bonds 
at  a  sale  under  decree  of  the  federal 
court  is  not  removable  under  Judicial 
Code,  §  28  (Comp.  St  1916,  §  1010),  by 
a  defendant  incorporated  in  the  state 
in  which  the  suit  was  brought.  Gene- 
see Valley  Trust  Co.  v.  Kansas  City, 
BL  &  O.  Ry.  Co.  (D.  C.)  240  P.  524. 

127.  Removal   by  one   or   more  oo- 

partles.— When  answer  of  defendant 
seeking  to  implead  another  docs  not 
set  up  cause  of  action  against  third 
person  against  whom  plainiiff  has  no 
csuse  of  action  and  who  was  not  orig- 
inal party,  removal  of  cause  to  federal 
court  on  petition  of  such  third  person 
may  be  denied.  Andrews  v.  Rice  (Tex. 
Civ.  App.)  198  S.  W.  666. 

(D)  Allegations  in  pleadings 

133.  General  rules^— Where  fraudu- 
lent joinder  of  party  defendant  to  de- 
feat removal  to  federal  court  is  charg-  ■ 
ed,  that  issue  must  be  determined 
though  purpose  of  cause  of  action  is 
what  complaint  declares  it  to  be. 
Deutsch  V.  Alaska  Gastineau  Mining 
Co.  (D.  C.)  237  F.  215. 

For  the  purpose  of  removal  of  a 
cause  the  issue  tendered  is  what  plain- 
tiff makes  it  in  his  complaint.  Martin 
?.  Matson  Nav.  Co.  (D.  C.)  239  F.  188. 

Whether  cause  of  action  was  remov- 
able from  state  to  federal  court  for 
diversity  of  citizenship  was  to  be  de- 
termined from  the  pleadings  as  they 
stood  when  petition  for  removal  and 
bond  were  filed.  Northern  Trust  Co. 
▼.  Grand  Trunk  Western  Ry.  Co.,  118 
N.  E.  986,  282  El.  565. 

In  view  of  the  allegations  of  the  pe- 


tition for  removal  for  diversity  of  citi- 
zenship under  Act  Cong.  March  3, 
1887,  §1  1,  2,  as  amended  by  Act  Cong. 
Aug.  13,  )888,  held,  that  the  allega- 
tions of  plaintiff's  petition  could  be 
considered  in  determining  the  question 
of  removability.  St.  Louis- &  S.  F.  R. 
Co.  V.  Hodge  (Okl.)  157  P.  CO. 

134.  Particular  allegatlon8.^In  ac- 
tion against  railroad  company  for  death 
of  nine  year  old  son,  petition  held  to 
show  suit  was  for  only  $3,000,  and  not 
removable  to  federal  court  on  ground 
of  diversity  of  citizenship,  despite  al- 
legation of  damage  of  $25,000.  Barber 
V.  Atlantic  Coast  Line  R.  Co.  (Ga. 
App.)  94  S.  E.  280. 

V.  SEPARABLE     CONTROVERSIES 

(A)  Nature  of  controversy 

136.  Single  or  separable  controversy. 

— ^Where  action  was  begun  in  state 
court  by  several  plaintiffs,  only  one 
of  whom  was  a  resident  of  state, 
against  defendant,  a  nonresident,  de- 
fendant is  not  entitled  to  remove  cause 
to  federal  cou^t,  unless  there  is  a  sep- 
arable controversy  between  it  and  that 
plaintiff  who  was  a  resident  of  state 
wherein  action  was  begun.  Webb  v. 
Southern  Ry.  Co.,  248  F.  618,  160  C. 
C.  A.  518,  reversing  judgment  (D.  C.) 
235  F.  578,  and  certiorari  denied 
Southern  R.  Co.  v.  Webb,  38  S.  Ct. 
582,  247  U.  S.  518,  62  L.  Ed.  1245.    . 

The  liability  of  a  corporation  for 
breach  of  a  contract,  and  of  a  liq- 
uidator subsequently  appointed  for  the 
corporation,  held  several  and  not  joint 
(Judicial  Code,  §  28).  Hough  v.  So- 
ci^t6  Electrique  Westinghouse  de  Rus- 
sie   (D.  C.)   232  F.  635. 

A  cause  held  removable  by  a  non- 
resident corporation  defendant,  as  in- 
volving a  separate  controversy  between 
complainant  and  such  defendant.  Eng- 
lish V.  Supreme  Conclave,  Improved 
Order  of  Heptasophs  (D.  C.)  235  F. 
630. 

Controversy  between  port  district  of 
a  city  and  a  railroad  company  and  its 
tenant  held  separable  with  respect  to 
tenant  and  railroad  company,  so  that 
railroad  company,  which  was  citizen  of 
state  otl^er  than  that  of  which  ten- 
ant and  port  district  were  citizens, 
might  remove  cause  to  federal  courts. 
Port  of  Seattle  v.  Oregon  &  W.  R. 
Co.   (D.  C.)   242  F.  986. 

Where  declaration  in  action  in  state 
court,  in  which  resident  and  nonresi- 
dent were  joined  as  defendants,  states 
cause  of  action,  there  is  no  separable 
"controversy  which  nonresident  can  re- 
move to  federal  court.  Baker  v.  Jack- 
sonville Traction  Co.  (D.  C.)  247  F. 
718. 

To  entitle  a  nonresident  defendant 
to  removal  of  the  cause  to  the  federal 
court  under  this  section,  the  contro- 
versy   as    to    him    must   be    sep&rable 
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from  that  against  the  resident  code- 
fendants.  Parlin  &  Orendorff  Imple- 
ment Co.  V.  Frey  (Tex.  Civ.  App.)  200 
S.  W.  1143. 

137.  i._  Actions  invoiving  title  to  or 
possession  of  real  property.^— Where 
defendant,  a  resident  of  New  York, 
contracted  to  convey  lands  located  in 
Kentucky,  he  cannot,  suit  having  been 
instituted  in  the  Kentucky  state  courts, 
and  the  holders  of  incumbrances,  who 
were  citizens  of  that  state,  made  par- 
ties defendant,  remove  the  cause  to 
the  federal  court  on  the  ground  of  sep- 
arable controversy,  for  the  incum- 
brancers were  proper  parties,  and  a 
defendant  has  no  right  to  say  that  an 
action  shall  be  several  which  a  plaintiff 
elects  to  make  joint.  Bryan  v.  Bar- 
riger  (D.  C.)  251  F.  328. 

138. Actions  involving  rights  of 

mortgagors  and  mortgagees.^— Where  a 
petition  to  condemn  land  of  mortgagor 
was  duly  served  on  mortgagor,  and  it 
failed  to  petition  for  removal  to  fed- 
eral court  within  time,  there  is  no 
separable  controversy  which  will  en- 
title the  mortgagee  to  removal  of  cause 
to  federal  court  thereafter  on  ground 
of  diversity  of  citizenship.  In  re  City 
of  Seattle  (D.  C.)  237  F.  100. 

142.  — —  Corporations  and  their  offi- 
cers and  stockholdersw— Plaintiff,  a  citi- 
zen of  Oregon,  owned  5  per  cent,  of 
the  stock  of  an  Oregon  mining  com- 
pany, and  corporations  controlled  by  B. 
owned  the  other  95  per  cent.  B.,  the 
corporations  controlled  by  him,  and 
their  other  oflBcers  had  misappropriated 
surplus  funds  of  the  mining  company 
and  converted  them  to  their  own  use 
and  benefit,  and  plaintiff  sued  them  for 
an  accounting,  also  naming  the  min- 
ing company  as  a  defendant.  The  com- 
plaint went  into  minute  detail  as  to 
the  misappropriations,  showing  that 
they  were  sometimes  made  through 
B.'s  machinations,  sometimes  through 
the  acts  of  one  or  other  qf  his  com- 
panies, and  sometimes  by  other  offi- 
cers of  such  companies;  but  in  several 
parts  of  the  bill  defendants  were  charg- 
ed jointly  with  participating  in  the  mis- 
appropriations, and  from  the  whole  bill 
it  was  apparently  drawn  on  the  the- 
ory that  there  was  a  joint  participation 
by  the  defendants  named  in  a  common 
scheme  to  withdraw  the  surplus  funds 
of  the  mining  company,  with  a  view  to 
preventing  plaintiff  from  obtaining  his 
just  share  of  the  profits.  The  defend- 
ants other  than  the  mining  company 
were  all  nonresidents  of  Oregon. 
Held,  that  there  was  no  separable  con- 
troversy between  plaintiff  and  B.,  and 
the  suit  was  not  removable,  as  there 
was  no  joinder  of  separate  causes  of 
action,  but  only  a  particularization  of 
different  items  of  misappropriation,  all 
entering  into  and  forming  elements  of 
the  general  accounting  demanded. 
Baillie  v.  Backus   (D.  C.)  230  F.  711. 
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A  controversy  between  bondholders 
of  an  insolvent  railroad  who  joined  in 
the  purchase  at  the  foreclosure  sale  to 
determine  their  interest  in  the  prop- 
erty purchased  does  not  involve  a  sep- 
arable controversy  against  the  reor- 
ganized corporation  which  purchased 
the  property  so  as  to  authorize  re- 
moval by  it  alone.  Genesee  'Valley 
Trust  Co.  V.  Kansas  City,  M.  &  O.  Ry. 
Co.  (D.  C.)  240  F.  524. 

There  is  not  a  separable  controversy 
between  a  receiver,  suing  director  for 
paying  dividends  contrary  to  2  Comp. 
St.  N.  J.  1910,  p.  1617,  §  30,  and  the 
nonresident  defendants,  so  as  to  per- 
mit removal  of  cause  under  this  sec- 
tion. Holcombe  v.  Ames  (N.  J.  Ch.) 
100  A.  609. 

143. Actions  invoiving  the  rights 

and  iiabiiities  of  principals  and  sure- 
tlesw— In  an  action  for  breach  of  a 
building  contract  against  the  contrac- 
tor and  the  surety  on  its  bond  for  per- 
formance of  the  contract,  there  is  but 
one  cause  of  action,  and  the  contro- 
versy is  not  separable  within  the 
meaning  of  the  removal  statute.  City 
of  Seattle  v.  Beer's  Bldg.  Co.  (D.  C.) 
242   F.   988. 

158.  Determination  or  dismissal  as 
to  some  defendants.— Where  a  judg- 
ment '  against  both  the  resident  and 
nonresident  defendants  in  an  action 
for  damages  caused  by  their  joint  neg- 
ligence was  affirmed  as  to  the  resident 
defendant,  but  reversed  and  remanded 
as  to  the  nonresident  defendant,  the 
controversy  did  not  thereby  become 
separable  so  as  to  entitle  the  non- 
resident to  remove.  Gurley  v.  South- 
em  Power  Co.  (N.  C.)  92  S.  E.  262. 

159,  Removal  of  whole  eultw— Where 
action  to  quiet  title,  brought  in  state 
court  against  defendant,  a  domestic 
resident  railroad,  was  on  the  motion 
of  the  nonresident  codefendant  alone 
removed  into  the  federal  court,  the 
cause  was  severable,  and  its  removal 
left  the  cause  against  the  resident  rail- 
road in  the  state  court,  Stiiart  v.  Col- 
orado Eastern  R.  Co.  (Colo.)  156  P. 
152. 

(B)  Joint  or  joint  and  several  causes  of 

action 

ISO.  General  rules.— Where  a  joint 
recovery  against  several  defendants  is 
claimed  upon  a  cause  of  action  which 
justifies  a  joint  recovery,  there  is  no 
separable  controversy,  -though  plain- 
tiff might  have  elected  to  present  a 
separable  controversy  with  one  of  the 
defendants.  Baillie  v.  Backus  (D.  C.) 
230  F.  711. 

Where  a  joint  recovery  is  claimed 
upon  a  cause  of  action  which  justifies 
such  recovery,  there  is  no  separable 
controversy,  though  plaintiff  might  have 
presented  a  separable  controversy. 
Id. 
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161.  Contracts.^— To  justify  a  gepara« 
tion  of  the  defendants  joined  in  a  suit 
it  is  not  enough  that  they  may  be  at 
the  election  of  the  plaintiff  proceeded 
againat  either  jointly  or  separately, 
bat  there  must  be  more  than  one  cause 
of  action.  Parlin  &  Orendorff  Imple- 
ment Co.  V.  Frey  (Tex.  Civ.  App.)  200 
S.  W.  1143. 

In  view  of  Rev.  St.  Tex.  1911,  art. 
5S7,  as  to  suing  indorsers  jointly  with 
the  principal  obligors,  and  article  1842 
as  to  prerequisites  of  judgment  against 
indorsers,  an  action  by  the  payee 
against  the  maker,  and  a  guarantor  by 
separate  instrument,  for  delinquent  in- 
terest and  attorney's  fees,  prior  to  ma- 
turity of  the  note,  is  not  separable  so 
as  to  entitle  nonresident  guarantor  to 
removal  of  the  cause.    Id. 

162.  Tort8.F— An  action  against  a 
master  and  its  vice  principal  for  joint 
tort  held  to  involve  no  separable  con- 
troversy, and  so  the  master,  though 
a  citizen  of  a  different  state  from  that 
of  which  the  servant  and  vice  principal 
were  citizens,  has  no  right  of  removal 
to  the  federal  court  on  such  ground. 
Deatsch  v.  Alaska  Gastineau  Mining 
Co.   (D.  C.)   237  F.  215. 

In  action  against  individuals  and  cor- 
porations to  enjoin  conspiracy  to  in- 
jure railroad  company  by  diverting 
traffic,  held,  that  there  was  no  separa- 
ble controversy  with  the  corporations, 
authorizing  removal  under  Judicial 
Code,  {  28.  Smith  v.  Barnett  (D.  C.) 
242  F.  83. 

A  suit  in  equity  against  a  number  of 
defendants  charged  with  having  ob- 
tained property  through  a  fraudulent 
conspiracy  is  not  separable,  and  cannot 
be  removed  by  one  defendant  alone. 
O'NeU  v.  Birdseye  (D.  C.)  244  F.  254. 

Under  Comp.  Laws  Fla.  1914, 
H  1389,  3148,  causes  of  action  against 
motorman  and  foreign  corporation 
operating  street  car  system  for  negli- 
gent injuries  may  be  joined,  and  foreign 
corporation  cannot  remove  same  to 
federal  court  for  diversity  of  citizen- 
ship; there  being  no  separable  contro- 
versy. Baker  v.  Jacksonville  Traction 
Co.  (D.  C.)  247  F.  718. 

Where  plaintiff's  declaration  in  ac- 
tion begun  in  state  court  after  setting 
forth  joint  cause  of  action  against  his 
employer,  a  foreign  corporation,  and  a 
local  corporation,  contained  further 
averments  disclosing  cause  of  action 
against  his  employer,  based  on  relation 
of  master  and  servant,  there  was 
separable  controversy,  which  employer 
being  a  foreign  corporation,  could,  un- 
der Removal  Act  (Judicial  Code,  §  28), 
remove  to  federal  court  Puckett  v. 
Colnmbus  Power  Co.  (D.  C.)  248  F. 
353. 

In  action  by  resident  administrator 
for  $50,000  damages  for  death  of  intes- 
tate servant  against  foreign  corporation 
and  its  superintendents,  resident  de- 
fendants, held,  that,  as  petition  did  not 


state  joint  cause  of  action  against  cor- 
poration and  resident  defendants,  cor- 
poration's petition  for  removal  to  fed- 
eral court  was  properly  granted.  Fo- 
garty's  Adm'r  v.  Bates  &  Rogers 
Const.  Co.,  203  S.  W.  720, 180  Ky.  848. 
In  action  for  death  of  servant  where 
there  was  evidence  that  deceased's  fore- 
man was  guilty  of  gross  negligence,  the 
action  against  the  foreman  and  the 
employer,  which  was  a  nonresident 
corporation,  could  not  be  removed  to 
the  federal  court  merely  because  no  re- 
covery was  obtained  against  the  resi- 
dent defendant.  Buskirk  v.  Caudill,  203 
S.  W.  864,  181  Ky.  45. 

164.  Jo4nt  operation  of  railroad- 
Lessor  and  lessee.— Nonresident  oper- 
ating railroad  joined  as  defendant  with 
its  lessor,  h  resident  railroad,  for  neg- 
ligence cannot  remove  cause  to  federal 
court  as  presenting  a  sepnrable  contro- 
versy. AfcAllister  v.  Chesapeake  ^ 
O.  Ry.  Co.,  37  S.  Ct.  274,  243  U.  S. 
302,  61  L.  Ed.  735.  , 

A  nonrcRident  operating  a  railway 
company  joined  as  party  defendant  with 
its  lessor,  a  resident  railway  company, 
in  action  for  tort  in  operation  of  road, 
may  not  remove  the  cause  to  a  federal 
court  as  presenting  a  separable  con- 
troversy. Chicago  &  A.  R.  Co.  v.  Mc- 
Whirt,  37  S.  Ct.  392,  243  U.  S.  422,  61 
L.  Ed.  826,  affirming  judgment  McWhirt 
V.  Chicago  &  A.  R.  Co.  (Mo.)  187 
S.  W.  830. 

165.  • —  Master   an  A   servants— ^An 

action  against  a  nonresident  railway 
corporation  and  a  resident  servant  in 
a  state  court  by  a  resident  is  not  re- 
movable to  federal  courts  on  the  ground 
that  a  separable  controversy  is  involv- 
ed, where  petition  states  a  prima  facie 
case  of  joint  and  concurrent  liability. 
Southern  Ry.  Co.  v.  Sewell,  90  S.  E. 
94,- 18  Ga.  App.  544. 

(C)  Separate  lial)ility  or  defense 

^    168.  Llabllltiee  on  different  grounds. 

—Where  plaintiff  stated  right  of  re- 
covery for  ipjuries  in  the  alternative, 
alleging  in  one  count  employment  in  in- 
terstate commerce  and  in  another  omit- 
ting such  all^ation,  cause  held  remov- 
able. Bedell  v.  Baltimore  &  O.  R. 
Co.  (D.  C.)  245  F.  788. 

A  complaint  alleging  that  transaction 
was  one,  and  that  both  defendants  had 
concurrent  part  in  it,  sets  out  a  joint 
tort,  though  defendant  railway  com- 
pany is  liable  under  federal  Employers* 
Liability  Act,  while  defendant  bridge 
company  is  liable  under  common  law. 
Powell  V.  Southern  Ry.  Co.  (3.  C.)  96 
8.  E.  292. 

170.  Separate  interests  or  olalms  In 
subject-matter.— Where  owner  of  prop- 
erty destroyed  by  fire  sued  in  Ala- 
bsma  state  court,  railroad  company, 
which  was  Virginia  corporation,  not 
only  for  benefit  of  himself,  but  for 
foreign  insurance  companies,  which  had 
paid  part  of  loss,  held  that,  as  recov- 
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ery  of  each  depended  upon  railroad 
company's  liability,  there  was  no  sep- 
arable controversy  between  owner  and 
railroad  company,  warranting  removal 
to  federal  court.  Webb  v.  Southern 
Ry.  Co.,  248  F.  618^  160  C.  C.  A.  518, 
reversing  judgment  (D.  C.)  235  F.  578, 
and  certiorari  denied  Southern  R.  Co. 

V.  Webb,  38  S.  Ct.  582,  247  U.  S.  518, 
62  L.  Ed.  1245. 

(N)  AUegaiions  in  pleadings 

185.  General  ruios.^Whether  an  ac- 
tion against  two  defeii^ants  is  separa- 
ble, so  as  to  entitle  one,  who  is  a- 
nonresident,  to  remove  the  cause  as  to 
him,  must  be  determined  from  the  al- 
legations of  the  plaintiff's  pleading  as 
construed  by  the  court  Hough  v.  So- 
ci6t6  Electrique  Westinghouse  de  Rus- 
sie  (D.  C.)  232  F.  635. 

Where  there  is  suit  against  two  or 
more  parties,  and  only  one  is  nonresi- 
dent, and  he  seeks  to  remove  cause, 
question  whether  there  is  such  separa- 
ble and  distinct  controversy  as  to  war- 
rant removal  is  determined  by  state  of 
plaintiff's  declaration  at  time  cause  is 
removed.  Puckett  v.  Columbus  Pow- 
er Co.  (D.  C.)  248  F.  353. 

VI.  REMOVAL     ON      GROUND      OF 
PREJUDICE   AND    LOCAL   IN- 
FLUENCE 

(C)  Procedure  for  removal  on  ground  of 
prejudice  and  local  influence 

187.  Nature  of  prejudice  ar  Influ- 
ence.—Const.  U.  S.  art.  3,  §  2,  and 
Judicial  Code,  §  28,  authorizing  re- 
moval of  causes  were  intended  to  se- 
cure for  controversies  between  citizens 
of  different  states  a  tribunal  independ- 
ent of  local  influences  and  surround- 
ings. In  re  Sherwood,  103  A.  42,  259 
Pa.  254,  L.  R.  A.  1918D,  447. 

Right  of  removal  to  federal  court  on 
ground  of  local  prejudice  is  not  con- 
fined to  prejudice  which  may  affect  a 
jury,  but  extends  to  those  which  may 
influence  a  judge.    Id. 

196.  Procedure  for  removal  in  gen- 
eral.—Statement  of  attorney  for  non- 
resident defendant,  on  nlbtion  to  re- 
mand cases  to  court  of  common  pleas 
after  his  removal  of  cases  to  federal 
District  Court  under  Judicial  Code,  § 
28,  that  "the  five  judges  of  Luzerne 
court  are  so  prejudiced  that  the  de- 
fendant, could  not  get  a  fair  trial  in 
our  courts,"  was  privileged  and  his 
suspension  for  six  months  would  be 
reversed.  In  re  Sherwood,  103  A.  42, 
259  Pa.  254,  L.  R.  A.  1918D,  447. 
See,  also,  notes  under  §  101 1. 

Vil.  AMOUNT     IN     CONTROVERSY 

See,  also,  notes  under  §  991. 

222.  Amount  or  value  claimed  or  in- 
volved.— Where  fraudulent  reduction  of 
amount  of  claim  to  prevent  removal  to 
federal    court    was    claimed,    plaintiff 
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held  not  bound  by  statements  of  his 
assignor  in  a  prior  action  for  a  larger 
amount.  Harley  v.  Firemen*s  Fund 
Ins.  Co.  (D.  C.)  245  F.  471. 

Though  plaintiff*B  pleading  shows 
more  than  $3,000  due  him,  he  may 
waive  the  excess  of  federal  jurisdic- 
tion, and  sue  for  a  less  sum,  thereby 
preventing  removal.    Id. 

Where  plaintiff,  after  filing  petition 
claiming  $10,000  damages,  filed  amend- 
ed petition  reducing  claim  to  $3,000, 
nonresident  defendants*  application  for 
removal  to  federal  court  was  properly 
denied,  although  property  attached  un- 
der original  petition  was  appraised  at 
$10,000.  Skelton  &  Wear  v.  Wolfe 
(Tex.  Civ.  App.)  200  S.  W.  901. 

Where  the  payee  sued  on  notes  and 
against  the  guarantor  for  the  interest 
accrued  and  attorney's  fees,  prior  to 
the  due  date  of  the  notes,  the  amount 
in  controversy,  for  purpose  of  remov- 
al to  federal  court  was  not  the  amount 
of  the  notes,  though  the  guarantor  de- 
nied its  liability  and  the  judgment 
might  be  pleaded  as  res  judicata  in  any 
future  action  against  the  guarantor. 
Parlin  &  Orendorff  Implement  Co.  v. 
Frey  (Tex.  Civ.  App.)  200  S.  W.  1143. 

223.  Allegations  and  prayers  in 
pleadings.- In  case  where  original  pe- 
tition prayed  $10,000  damages,  held, 
that  amended  petition  askmg  $3,000 
became  effective  against  defendants* 
right  to  removal  under  petition  filed 
thereafter,  but  before  service  of  notice 
of  amendment;  notice  of  amendment 
being  given  within  five  days  required 
by  Vernon's  Sayles'  Ann.  Civ.  St.  Tex. 
1914,  art.  1824.  Skelton  &  Wear  v. 
Wolfe  (Tex.  Civ.  App.)  200  S.  W.  901. 

224.  Increase  or  reduction  by 
amendment.)— Error  cannot  be  assign- 
ed on  the  ground  of  fraud  upon  the 
federal  court  by  permitting  amendment 
increasing  damages  alleged  from  $2,999 
to  $10,000,  if,  upon  such  amendment, 
defendant  might  have  had  the  cause 
removed.  Martin  v.  Richmond  Cotton 
Oil  Co.  (Mo.  App.)  184  S.  W.  127. 

Where  action  was  removed  to  feder- 
al court,  and  its  judgment  for  plaintiff 
was  reversed  by  Circuit  Court  of  Ap- 
peals, and  cause  remanded,  and  federal 
court  on  plaintiff's  motion  dismissed  it 
without  prejudice,  he  may  reduce 
amount  of  claim,  and  prevent  another 
removal.  Bancroft  Drainage  Dist.  v. 
Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Neb.) 
167  N.  W.  731. 

Vili.  EFFECT    OF    REMAND    AND 
REVIEW   THEREOF 

{A)  Effect  of  remand 

226.  Proceedings    In    state    oourtw— 

Where,  before  limitations  had  run  on 
an  Illinois  contract,  complainant,  de- 
fendant in  a  previous  suit,  removed  it 
to  the  federal  court  and  filed  a  cross- 
bill, held  that,  under  section  25  of  the 
Illinois     statute,     complainant     might, 
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withii^  one  year  after  remand  to  citate 
court,  begin  new  action.  Moloney  y. 
Cressler,  236  F.  636,  149  C.  C.  A.  632. 

228.  Removal    after    remand.— After 

remand  of  a  cause  removed  on  the 
grounds  of  separable  controversy  and 
fraudulent  joinder  of  a  citizen,  a  sec- 
ond petition  for  removal  for  the  same 
grounds,  filed  while  the  citizen  was  still 
a  party,  is  ineffective.  Key  v.  West 
Kentucky  Coal  Co.  (D.  C.)  237  F.  258. 

A  second  petition  for  removal  can- 
not be  filed,  except  where,  before  trial 
on  the  merits,  the  suit  is  changed  by 
plaintiffs  act,  so  as  to  be  for  the  first 
time  brought  within  the  removal  stat- 
ute.   Id. 

A  case  cannot  be  removed  on  a  mo- 
tion made  in  a  state  court,  particular- 
ly after  the  motion  to  remand  has  been 
sustained  by  the  federal  court,  but  a 
petition  conforming  to  the  statutory 
requirements  at  the  time  must  be  filed. 
Nelson  v.  Black  Diamond  Mining  Co. 
(D.  C.)  237  F.  264. 

A  petition  for  removal  after  remand 
was  properly  denied,  where  it  contain- 
ed nothing  more  than  a  mere  amplifi- 
cation of  allegations  of  first  petition, 
and  stated  no  facts  occurring  subse- 
quently which  changed  the  status  of 
the  parties.  West  Kentucky  Coal  Co. 
V.  Key,  198  S.  W.  724,  178  Ky.  220. 

Where,  after  remand,  a  local  defend- 
ant's motion  for  peremptory  instruc- 
tion was  properly  overruled,  nonresi- 
dent defendant's  motion  to  remove  the 
cause  because  of  insufficiency  of  evi- 
dence as  to  local  defendant's  liability 
was  properly  denied.    Id. 

Where  a  cause  was  removed  to  fed- 
eral court  upon  first  petition  therefor, 
asserting  diversity  of  citizenship,  and 
was  remanded  to  the  state  court,  the 


state  court  correctly  denied  a  second 
petition,  which  was  simply  an  enlarged 
edition  of  the  first,  in  deference  to  the 
order  of  the  federal  court.  Malloy  v. 
Marshall -Wells  Hardware  Co.  (Or.) 
176  P.  589. 

{B)  Review  of  order  remanding  cause 

231.  Prohibition  of  appeal  or  writ  of 
error.— An  order  of  a  federal  District 
Court  remanding  a  cause  to  a  state 
court  is  not  reviewable  by  the  federal 
Supreme  Court.'  Pacific  Live  Stock 
Co.  v.  Lewis,  36  S.  Ct.  637,  241  U.  S. 
440,  60  L.  Ed.  1084,  affirming  decree 
(D.  C.)  217  F.  95. 

Where  District  Court  remanded 
cause  to  state  court  because  jurisdic- 
tional amount  was  not  involved,  order 
of  appellate  state  court  affirming  judg- 
ment denying  motion  to  set  aside"  re- 
moval to  federal  court  is  not  subject  to 
review  in  federal  Supreme  Court,  being 
an  attempt  to  review,  contrary  to  Ju- 
dicial Code,  §  28,  order  of  federal  court 
remanding  cause.  Yankaus  v.  Fel ten- 
stein,  37  S.  Ct.  567,  244  U.  S.  127,  61  L. 
Ed.  1036. 

232.  Review  by  state  court.— Where  a 
cause  was  removed  to  the  federal  court 
and  remanded  to  the  state  court  under 
Judicial  Code,  §  28,  the  propriety  of  the 
remanding  order  cannot  be  reviewed  by 
the  state  courts.  Kansas  City  South- 
ern Ry.  Co.  V.  Wade  (Ark.)  201  S.  W. 
787. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Pacific  Live  Stock  Co.  v.  Lewis,  36 
S.  Ct.  637,  60  L.  Ed.  1084 ;  Brady  v.  J. 
B.  McCrary  Co.  (D.  C.)  244  F.  602. 


§  1011.  (Jud.  Code,  §  29.)     Procedure  for  removal. 


I.  VALIDITY   AND    CONSTRUC- 
TION  IN   GENERAL 

3.  "Proper  district"  to  which  cause 
may  be  removed.— Judicial  Code  (Act 
March  3.  1911,  c.  231)  §  28,  36  Stat. 
1094  (Comp.  St  1916,  §  1010),  author- 
izes the  removal  from  state  coucts  of 
suits  of  which  the  United  States  Dis- 
trict Courts  are  given  original  jurisdic- 
tion. Section  29  (section  1011)  pro- 
vides that  the  party  entitled  to  remove 
such  a  suit,  except  suits  removable  on 
the  ground  of  prejudice  or  local  influ- 
ence, mi^  file  a  petition  for  4he  remov- 
al in  the  District  Court  in  the  district 
where  such  suit  is  pending.  Held  that, 
where  the  only  ground  of  jurisdiction 
was  a  diversity  of  citizenship,  an  action 
brought  by  a  Maine  corporation  against 
a  New  Jersey  corporation  and  a  \Yest 
Virginia  corporation  in  a  court  of  Ohio, 
where  both  defendants  were  doing  busi- 
ness, and  where  the  cause  of  action 
arose,  could  not  be  removed  by  the 
West  Virginia  corporation  to  the  Dis- 
trict Court  for  one  of  the  districts  of 


West  Virginia,  as  the  "proper  district" 
within  section  28  is  the  district  in 
which  the  suit  is  pending,  especially  as 
the  clerk  of  the  state  court  would  not 
be  within  the  territorial  jurisdiction  of 
any  other  District  Court  and  could  not 
be  reached  by  its  process.  New  York 
Coal  Co.  V.  Sunday  Creek  Co.  (D.  C.) 
230  F.  295. 

Under  this  section  a  federal  court  in 
a  district  other  than  the  district  in- 
cluding the  forum  where  such  suit  was 
brought  is  without  jurisdiction  on  re- 
moval. Stewart  v.  Cybur  Lumber  Co. 
(Miss.)  72  So.  276. 

II.  PROCEEDINGS   FOR   REMOVAL 

(A)  Parties 

5.  Parties  to  cause  for  purpose  of  re- 
movals—Where  purported  duly  appoint- 
ed executors  of  nonresident  were  not 
made  parties,  by  any  order  of  court,  and 
made  no  showing  entitling  them  to  be 
recognized  as  parties,  they  could  not 
ask   for  removal   of   cause   to   federal 
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court    First  Nat.  Bank  v.  Pancake  (N. 
O.)  90  S.  E.  515. 

Denial  of  petition  for  removal  to  fed- 
eral court  of  cause  by  one  sought  to  be 
impleaded  as  defendant  held  not  error, 
where  petitioner  was  not  correctly  nam- 
ed so  as  to  become  defendant.  Andrews 
▼.  Rice  (Tex.  Civ.  App.)  198  S.  W.  666. 
6.  Parties  to  petltion^-Any  motion 
for  removal  to  a  federal  court  of  an  ac- 
tion for  a  joint  tort  must  have  been 
made  by  both  defendants.  Powell  v. 
Southern  Ry.  Co.  (S.  C.)  96  S.  E.  292. 

(B)  Time  for  taking  proceedings 

20.  Nature  and  operation  of  ilmita- 
tlons  in  general-— It  is  imperative  that 
the  application  for  removal  of  a  cause, 
from  a  state  court  be  made  within  the 
time  fixed  by  Judicial  Code,  §  29. 
Waverly  Stone  &  Gra^vel  Co.  v.  Water- 
loo, C.  P.  &  N.  Ry.  Co.  (D.  C.)  239  F. 

561.  ^  . 

Petition  for  removal  of  cause  from 
state  to  federal  court  should  regularly 
be  filed  on  return  day  of  writ.  Wil- 
liams V.  Miller  (D.  C.)  249  F.  495. 

A  petition  for  removal  of  a  cause 
from  a  state  to  a  federal  court,  on  the 
ground  of  diversity  of  citizenship,  made 
after  trial,  in  the  absence  of  fraud,  col- 
lusion, or  inequitable  conduct,  came  too 
late.  Supreme  Lodge  of  the  World, 
Loyal  Order  of  Moose,  v.  Gustin  (Ala.) 
80  So.  84. 

22.  Time  for  defense  In  oen»»*aJ*— 
Under  Act  Cong.  March  3,  1887,  as 
amended  by  Act  Aug.  13,  1888,  defend- 
ant should  file  his  petition  for  remov- 
al at  or  before  the  time  when  he  is  re- 
quired to  make  any  defense,  whether 
by  plea  of  abatement  or  any  other 
form  of  dUatory  plea,  or  to  the  merits. 
Elms  V.  Crane  (Me.)  105  A.  385. 

30.  Time  to  plead  under  statutes  or 
rules  of  particular  states— Massachu- 
setts.—Under  Judicial  Code,  §  29,  as  to 
time  for  filing  petition  for  removal, 
Superior  Court  Common-Law  Rules 
1915,  rule  7,  as  to  time  for  answering, 
and  Rev.  Laws  Mass.  c.  167,  §  34,  and 
chapter  170,  §  6,  providing  for  serv- 
ice of  precept  upon  nonresident  de- 
fendant, where  no  service  was  made  on 
a  nonresident  defendant,  and  he  had 
not  appeared  voluntarily  before  filing 
petition  for  removal,  such  petition  was 
not  filed  too  late;  it  being  immaterial 
whether  he  had  actual  knowledge  of 
the  suit  against  him.  Dunbar  v.  Ro- 
senbloom,   119   N.   B.   829,  230   Mass. 

Pursuant  to  Judicial  Code,  §  29,  de- 
fendant, at  his  option,  might  appear 
at  earlier  time  than  that  limited  for 
filing  answer  by  common-law  rule  of 
superior  court  1915,  ^o.  7,  to  file  his 
petition  for  removal  to  federal  court. 

Id. 

341/2.  — .  Oklahoma.— A  petition  for 
the  removal  of  a  cause  to  the  federal 
court,  not  made   and  filed  until  after 
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expiration  of  the  answer  day,  was  too 
late  to  comply  with  the  requirement  of 
federal  Judicial  Code,  §  29.  Dickinson 
V.  Foot  (Okl.)  173  P.  522. 

38I/2.  —  Washington^— In  condem- 
nation proceedings  under  Rem.  &  BaL 
Code  Wash.  §§  7768,  7770,  7772,  7774, 
held  in  view  of  section  222,  subd.  2, 
and  section  411,  subd.  2,  that  defend- 
ant, by  failing  to  file  petition  for  re- 
moval within  20  days  after  summons, 
lost  right  to  remove  cause  to  federal 
court  under  Judicial  Code,  §  28,  on 
ground  of  diversity  of  citizenship.  In 
re  City  of  Seattie  (D.  C.)  237  F.  100. 

39.  Effect  of  entering  appearance  or 
filing  pleading.— Defendant,  which  con- 
temporaneously with  filing  of  petition 
for  removal,  or  subsequently  and  be- 
fore removal,  filed  a  cross-complaint, 
held  not  entitied  to  removal,  under 
Judicial  Code,  §  28.  Hansen  v.  Pa- 
cific Coast  Asphalt  Cement  Co.  (D. 
C.)  243  F.  283. 

43.  Extension  of  time  to  answer  or 
pleads— Under  this  section  an  order  of 
the  Supreme  Court  of  New  Jersey,  au- 
thorized by  Rule  217  of  that  court  ex- 
tending the  time  for  defendant  to  an- 
swer over  the  20  days  set  by  rule  76 
«  of  that  court,  did  not  extend  the  time 
within  which  the  cause  could  be  re- 
moved to  the  federal  District  Court. 
Pilgrim  v.  iEtna  life  Ins.  Co.  (D.  O.) 
234  F.  958. 

Under  Judicial  Code,  §  29,  a  peti- 
tion for  removal  from  the  Iowa  dis- 
trict court,  not  filed  before  the  time 
fixed  by  Code  Iowa  1897,  §  3550,  for 
answer,  demurrer,  or  motion,  is  too 
late,  though  filed  within  the  extended 
time  given  by  the  court.  Waverly 
Stone  &  Gravel  Co.  v.  Waterloo,  C.  F. 
&  N.  Ry.  Co.  (D.  C.)  239  F.  661. 

Under  this  section  a  stipulation  ex- 
tending defendant's  time  to  answer,  but 
not  to  demur  or  otherwise  plead,  does 
not  extend  the  time  to  remove  the 
cause.  Solomon  v.  Pennsylvania  R. 
Co.  (D.  C.)  240  F.  231. 

Under  Code  Civ.  Proc.  Cal.  |  585, 
subd.  1,  requiring  defendant  to  answer 
within  the  time  specified  in  the  sum- 
mons, "or  such  further  time  as  may 
have  been  granted,"  an  extension  may 
be  granted  by  stipulation  of  counsel, 
and  at  any  time  within  such  extension 
defendant  may  file  a  petition  for  re- 
moval. Citizens'  Trust '  &  Savings 
Bank  v.  Hobbs  (D.  C.)  253  F.  479. 

Where  defendant  made  no  objection 
to  order  extending  time  for  filing  plead- 
ings, petition  for  removal  of  cause,  not 
filed  until  after  expiration  ^f  time  for 
filing  answer  had  it  not  been  extended, 
comes  too  late  and  should  be  overrul- 
ed. Patterson  v.  Champion  Lumber 
Co.  (N.  C.)  94  S.  E.  692. 

Under  this  section  defendant,  who 
acquiesced  in  order  extending  time  for 
filing  of  pleadings,  loses  his  right  to 
remove    cause    to    federal    court    on 
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ground  of  diyersity  of  dtizeiiship  upon 
petition  filed  after  expiration  of  time 
for  filing  answer  fixed  by  law,  though 
order  was  one  usually  made  in  such, 
cases  without  request  by  parties.  DiUs 
V.  Champion  Fiber  Co.  (N.  C.)  94  S.  B. 
694. 

Under  Act  Cong.  Aug.  13,  1888,  the 
time  for  filing  a  petition  for  removal 
of  a  cause  to  federal  court,  based  on 
diversity  of  citizenship,  expires  on  the 
date  defendant  is  required  by  law  or 
state  court  rule  to  answer,  notwith- 
standing the  time  to  answer  may  have 
been  extended  by  stipulation  or  court 
order.  Malloy  v.  Marshall- Wells  Hard- 
ware Co.  (Or.)  173  P.  267,  judgment 
affirmed  on  rehearing  175  P.  659. 

47.  Effect  of  amendment  of  declara- 
tion or  coniplaint.^If  a  petition  for  re- 
moval is  fiil'^d  promptly  after  the  plaiq- 
tifl  by  amendment  first  brings  the  cause 
within  the  removal  statute,  it  is  in 
time.  Key  v.  West  Kentucky  Coal  Co. 
(D.  C.)  237  F.  258. 

Where  plaintiff,  instead  of  proceed- 
ing under  Gen.  Code  Ohio,  |  11360,  ob- 
tained leave  to  amend  and  sued  •  out 
new  summons,  defendant  held  entitled 
to  remove  any  time  before  the  day 
specified  in  the  new  summons.'  Bedell 
▼.  Baltimore  &  O.  R.  Co.  (D.  C.)  245 
F.  788. 

(0)  Effect  of  delay  and  ol)jectuyn9 

thereto 

51.  EfFect  of  delay  in  general.— It  is 

essential  to  the  removal  of  a  cause 
that  the  petition  provided  for-  by  the 
statute  be  filed  with  the  state  court 
within  the  time  fixed  by  statute,  unless 
the  time  be  in  some  manner  waived. 
Southern  Pac.  Co.  v.  otewart,  38  S.  Ct. 
130,  245  U.  S.  359,  62  L.  Ed.  345,  dis- 
missing writ  of  error  233  F.  956,  147 
C.  C.  A.  630. 

Plaintiff  held  not  estopped  from  com- 
plaining of  defendant's  delay  in  not  fil- 
ing his  petition  to  remove  the  cause 
until  after  the  answer  day,  too  late  to 
comply  with  federal  Judicial  Code,  i 
29.  Dickinson  v.  Foot  (Okl.)  173  P. 
522. 

55.  Waiver  of  objections  to  delay.— 

Though  defendant  did  not  actually  file 
his  petition  for  removal  at  or  before 
the  time  fixed  for  answering  by  the 
Kentucky  Statutes,  as  required  by  this 
section,  yet,  as  plaintiffs'  counsel 
agreed  that  the  petition  should  be 
treated  as  filed,  and  time  for  answer- 
ing had  expired,  any  objection  is  waiv- 
ed. Bryan  v.  Barriger  (D.  C.)  251  F. 
328. 

(D)  Notice 

58.  Svfflcienoy  of  notioe.— Notice  of 
intention  to  file  petition  and  bond  for 
removal  of  cause  from  state  to  federal 
court  is  sufficient,  though  It  does  not 


specify  time  and  place  when  it  is  to 
be  presented.  Hinman  y.  Barrett  (D. 
C.)  244  F.  621. 

(E)  Petition 

5SY2.  Motion  or  petition.— A  foreign 
corporation,  jointly  sued  with  a  citizen 
of  the  same  state  as  plaintiff,  is  not 
entitled  to  removal  on  a  motion,  in- 
stead of  a  statutory  petition,  after  a 
trial  at  which  the  verdict  was  in  favor 
of  plaintiff  against  the  foreign  corpora- 
tion only.  Key  v.  West  Kentucky  Coal 
Co.  (D.  C.)  237  F.  258. 

59.  Averments  in  generaiw— Petition 
of  foreign  corporation  for  removal  to 
federal  court  of  action  against  it  need 
not  allege  its  permit  to  do  business  in 
state.  Kruegel  v.  Standard  Savings  & 
Loan  Ass'n  (Tex.  Civ.  App.)  196  S.  W. 
283. 

State  courts  are  not  bound  to  sur- 
render jurisdiction  of  cause  on  petition 
for  removal,  unless  petition  shows  on 
its  face  right  of  petitioner  to  transfer. 
Andrews  v.  Rice  (Tex.  Civ.  App.)  198 
S.  W.  686. 

60.  —  Grounds   for   removal.- The 

right  to  removal  of  a  cause  to  the 
federal  court  turns  upon  the  allega- 
tion of  sufficient  facts  upon  which  to 
predicate  it.  Hollifield  v.  Southern 
Bell  Telephone  &  Telegraph  Co.  (N. 
C.)  90  S.  E.  996. 

65.  Citizenship  of  parties  in  general 

— ^Petition  for  removal  of  cause  for 
diversity  of  citizenship  which  fails  to 
allege  that  parties  are  citizens  of  dif- 
ferent states,  but  alleges  plaintiff  is  a 
resident  of  one  state,  and  defendant  a 
resident  of  another  state,  in  which  the 
action  is  brought,  is  defective.  Hin- 
man V.  Barrett  (D.  C.)  244  F.  621. 

B«fusal  to  transfer  cause  to  federal 
court,  on  motion  showing  that  there 
was  no  diversity  of  citizenship  and 
failing  to  show  sufficient  reason^  for 
removal,  was  proper.  United  Brothers 
of  Friendship  and  Sisters  of  the  Mys- 
terious Ten  of  Oklahoma  v.  Belancy 
(Okl.)   157  P.  1150. 

68.  —  Citizenship  of  corporations. 

—Allegation  that  defendant  corpora- 
tion was  citizen  of  a  state  other  than 
that  of  plaintiff's  citizebship,  residing 
in  that  state,  with  no  allegation  that  it 
was  organized  under  laws  of  that  state, 
is  insufficient  to  sustain  the  federal 
cou^t'^  jurisdiction  after  removal. 
Fentress  Coal  &  Coke  Co.  ▼.  Elmore, 
240  F.  328,  153  C.  C.  A.  254. 

73.  Fraudulent  Joinder  to  prevent  re- 
nt ovai.— Nonresident  defendant,  seek- 
ing removal  of  an  action  in  which  resi- 
dent was  joined  as  defendant,  must  al- 
lege facts  showing  joinder  was  fraud- 
ulent, unless  that  is  apparent  on  the 
face  of  complaint.  Martin  v.  Mat- 
son  Nav.  Co.   (D.  C.)  239  F.  188. 

Denial  of  removal  for  diversity  of 
citizenship,     where     petition     alleged 
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fraudulent  joinder  to  prevent  rembval, 
held  justified  by  affidavit  of  plaintiff's 
counsel  fully  explaining  reason  of  join- 
der and  showing  good  faith.  J.  C.  Car- 
land  &  Co.  V.  Burke  (Ala.)  73  So.  10.  • 

In  an  action  for  death  of  a  railroad 
brakeman,  where  charge  of  negligence 
in  complaint  stated  a  cause  of  action 
against  employes  who  committed  neg- 
ligent act,  a  petition  for  removal  to  the 
federal  courts  held  not  to  state  a  case 
of  fniu^iilent  misjoinder  authorizing 
removal.  Lusk  v.  Osborne,  191  S.  W. 
944,  127  Ark.  170. 

Pleading  Showing  a  joint  cause  of 
action,  a  petition  for  removal,  merely 
denying  allegations  xipon  which  lia- 
bility of  resident  defendant  was  rested, 
accompanied  by  statement  of  fraudu- 
lent joinder,  and  not  stating  facts  suf- 
ficient to  compel  suoh  conclusion,  was 
insufficient.  West  Kentucky  Coal  Co. 
V.  Key,  198  S.  W.  724,  178  Ky.  220. 

In  action  for  personal  injuries  by 
employ^  of  telephone  company  against 
company  and  its  foreman,  plaintiff's 
son,  petition  for  removal  to  federal 
court  on  ground  of  fraud  in  joinder  of 
son  as  resident  defendant  held  insuffi- 
cient. HoUifield  v.  Southern  BeU  Tel- 
ephone &  Telegraph  Co.  (N.  C.)  90  S. 
E.  996. 

Mere  allegation  of  conspirac;^  to  pre- 
vent removal  of  cause  to  federal  court 
by  joining  resident  defendant  is  of  no 
consequence  without  statement  of  mat- 
ter showing  that  conspiracy  exist- 
ed.   Id. 

Petition  for  removal  of  cause  to  fed- 
eral court  on  ground  of  diversity  of 
citizenship,  which  alleged  fraudulent 
joinder  of  defendants,  is  insufficient 
where  essential  facts  were  not  stated 
so  that  court  could  see  there  had  been 
such  joinder.  Patterson  v.  Champion 
.  Lumber  Co.  (N.  C.)  94  S.  E.  692. 

On  application  for  removal  of  cause 
to  federal  court,  issue  of  fraudulent 
joinder  of  parties  is  not  presented  by 
stating  facts  showing  right  to  removal, 
accompanied  by  general  averment  of 
fraud  or  bad  faith,  but  there  must  be  a 
complete  statement  of  the  facts  con- 
stituting the  fraud.  Fore  v.  Sylva 
Tanning  Co.,  96  S.  E.  48,  175  N.  C. 
583. 

Where  complaint  in  servant's  ac- 
tion for  injuries  against  foreign  cor- 
porate employer  and  local  superior  em- 
ploy6  and  officers  stated  duties  and 
connection  of  latter  with  the  work  and 
the  injury  and  charged  their  negli- 
gence, motion  for  removal  to  federal 
courts,  merely  denying  their  negligence 
and  liability  and  generally  alleging 
their  fraudulent  joinder,  was  insuffi- 
cient to  require   removal.    Id. 

75.  Amount    In    controversy.— Where 

no  issue  was  taken  to  averment,  in 
petition  for  removal  of  action  to  fed- 
eral court,  that  amount  in  controversy 
exceeded  $3,000,   such  averment  must 
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be  considered  conceded.  Port  of  Se- 
attle V.  Oregon  &  W.  R.  Co.  (D.  C.) 
242  F.  986. 

79.  Verification-— Under  Judicial 
Code,  §§  28,  29,  petition  for  removal 
from  state  court  of  suit  by  postmaster 
against  post  office  inspector,  verified 
by  one  signing  as  United  States  at- 
torney, is  verification,  otherwise  being 
good,  sufficient,  notwithstanding  it  was 
signed  by  attorney  as  United  States  at- 
torney. Porter  v.  Coble,  246  F.  244, 
158  C.  C.  A.  404. 

81.  Counter  affidavits  or  reply  and 
proof.— A  defendant,  seeking  removal 
of  an  action  for  diversity  of  citizenship 
has  the  burden  of  establishing  that 
fact.  Atlantic  Coast  Line  B.  Co.  v. 
Woods,  238  F.  917,  151  C.  C.  A.  651. 

Where  there  is  no  denial  of  the  al- 
legations of  the  petition  for  removal, 
they  must  be  taken  as  true.  Nelson  v. 
Black  Diamond  Mining  Co.  (D.  C.)  237 
F.  264. 

When  fraudulent  joinder  of  parties 
defendant  to  prevent  removal  is  reli«d 
upon  to  support  petition  for  removal, 
the  alleged  fraud  must  be  clearly  prov- 
en. J.  C.  Carland  &  Co.  v.  Burke 
(Ala.)  73  So.  10. 

A  state  court  need  not  surrender  its 
jurisdiction  on  petition  for  removal  un- 
til a  case  has  been  made  which  on  its 
face  shows  petitioner's  right  to  a  re- 
moval. St.  Louis  &  S.  F.  R.  Co.  v. 
Hodge  (Okl.)  157  P.  60. 

(F)  Bond 

83.  Form.)— A  bond  for  removal  held 
sufficient  in  the  absence  of  any  objec- 
tion to  its  validity  prior  to  its  approv- 
al by  the  judge  of  the  state\  court 
Brady  v.  J.  B.  McOrary  Co.  (D.  C.) 
244  F.  602. 

84.  Condition.— Under  this  section 
a  removal  bond  conditioned  upon  the 
filing  of  the  record  either  in  the  Dis- 
trict Court  for  the  district  wherein 
the  action  was  begun  or  in  the  District 
Court  for  another  district  is  insuffi- 
cient, and  does  not  authorize  removal. 
Webb  V.  Southern  Ry.  Co.,  248  F.  618, 
160  O.  O.  A.  518,  reversing  judgment 
(D.  O.)  235  F.  578,  and  certiorari  de- 
nied Southern  R.  Co.  v.  Webb,  38  S. 
Ct.  582,  247  U.  S.  518,  62  L.  Ed.  1245. 

86.  Parties  and  execution.— The  fact 
that  a  bond  for  removal  executed  by 
a  foreign  corporation  did  not  show 
that  such  corporation  had  complied 
with  the  laws  of  the  state  to  entitle 
it  to  do  business  therein  held  not  to 
invalidate  it  Brady  v.  J.  B.  McCrary 
Co.  (D.  C.)  244  F.  602. 

(G)  FiUng  peiitio*  and  hond 

90.  Filing  In  state  court^^The  filing 
of  a  sufficient  petition  and  bond  for 
removal  removes  the  cause  automatic- 
ally, and  it  is  immaterial  whether  the 
clerk  marks  the  papers  filed  or  wheth- 
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er  the  judge  of  the  state  court  acta 
upon  them  before  a  pleadiug  is  due 
from  -defendant.  Brady  v.  J.  B.  Mc- 
Crary  Co.  (D.  C.)  244  F.  602. 

Neither  petition  for  removal  of  cause 
nor  amendment  thereof  by  Icaye  is  a 
general  appearance,  so  as  to  give  the 
court  jurisdiction.  Macario  v.  Alaska 
Gastineau  Mining  Go.  (Wash.)  165  P. 
73. 

(H)  Order  for  removal 

9t.  Necessity.— When  a  sufficient  pe- 
tition for  removal  is  filed  in  the  state 
court,  and  the  proper  bond  given  and 
approved,  the  cause  is  ipso  facto  re- 
moved, and  no  order  of  the  state  court 
is  necessary.  Webb  v.  Southern  Ry. 
Co.  (D.  C.)  235  F.  578;  Nelson  V.  Black 
Diamond  Mining  Co.  (D.  C.)  237  F. 
264. 

(i)  Filing    copy    of    record   in    United 
States  court 

97.  Timo    and    place   for    flllngw— A 

transcript  not  filed  in  the  United  States 
court  within  30  days  after  filing  the 
petition  and  bond  for  removal  in  the 
state  court,  as  required  by  this  sec- , 
tion  is  too  late,  though  the  state  court 
took  no  action  on  the  petition  at  the 
time  it  was  filed.  Waverly  Stone  & 
Gravel  Co.  v.  Waterloo,  C.  F.  &  N. 
Ry.  Co.   (D.  C.)  239  F.  561. 

(«/)  Defects  in  proceedings,   ohjections, 
amendments  and  waiver 

IOO'/2.  Mode  of  objection.— Neither 
iDBufficiency  of  bond  for  removal  of 
case  to  federal  court,  nor  insufficiency 
of  verification  of  bond  could  be  raised 
by  general  demurrer  to  petition,  but 
only  by  specific  objections.  Herron's 
Adm'r  v.  Bates  &  Rogers  Const.  Co., 
203  S.  W.  719,  180  Ky.  851. 

102.  Amendment  of  petitlon^-Where 

defendant's  petition  to  remove  action 
by  attorney's  error  alleged  diverse 
residence  instead  of  diverse  citizen- 
ship of  parties,  his  motion  to  amend  to 
fdlegc  diverse  citizenship  will  be  grant- 
ed, if  such  granting  will  not  delay  trial. 
Hinman  v.  Barrett  (D.  C.)  244  F.  621. 

104.  Waiver  of  obJectlons^-The  ob- 
jection that  a  suit  between  citizens  of 
different  states,  neither  of  whom  was 
a  resident  of  the  state,  cannot  be  re- 
moved to  the  United  States  court,  is 
waived  by  defendant's  petition  to  re- 
Djove,  and  by  plaintiff's  appearance  to 
contest  a  motion  to  set  aside  service 
of  process.  American  Oil  &  Supply 
Co.  V.  Western  Gas  Const.  Co.,  239 
F.  505,  152  C.  C.  A.  383. 

Where  plaintiff  simply  demurred  to 
petition  for  removal  to  federal  court 
and  made  no  specific  objections  point- 
ing out  wherein  removal  bond  was  de- 
fective, any  defect  in  bond  will  be 
deemed  waived  on  appeal.  Herron's 
Adm'r  v.  Bates  &  Rogers  Const.  Co.. 
203  S.  W.  719,  180  Ky.  851. 


III.  DETERMINATION    OF     RIGHT 

TO    REMOVE   AND   TRANSFER 

OF   JURISDICTION 

(A)  Determination  of  right   to   remove 

105.  Jurisdiction  of  state  and  Unit- 
ed States  courts  In  general^^The  ques- 
tion whether  a  defendant  was  fraudu- 
lently joined  to  prevent  removal  is  a 
question  for  the  federal  court  alone. 
Hough  V.  Society  Electrique  Westing- 
house  de  Russie  (D.  C.)  231  F.  341. 

In  determining  right  of  defendant, 
charged  with  joint  tort,  to  remove 
cause  to  federal  court,  on  ground  that 
joinder  with  his  codefendant  was  fraud- 
ulent, questions  of  defendant's  liabili- 
ty or  sufficiency  of  pleadings  to  show 
liability  cannot  be  decided;  such  mat- 
ters being  for  trial  court,  and  not  af- 
fecting right  of  removal.  Deutsch  v. 
Alaska  Gastineau  Mining  Co.  (D.  C.) 
237  F.  215. 

Where  petition  of  foreign  railroad 
ccrporation  for  removal  of  actit)n  from 
state  court  to  United  States  District 
Court  on  ground  of  diverse  citizen- 
ship, was  deemed  by  state  court  to  be 
insufficient  because  of  joinder  of  resi- 
dent defendants,  that  court  properly 
retained  jurisdiction.  Landers  v.  Tra- 
cy, 188  S.  W.  763,  171  Ky.  657. 

106.  Determination  of  Issues  of  law. 

—Questions  of  law  on  application  to  re- 
move causes  to  federal  courts,  such 
as  sufficiency  of  petition,  etc.,  are  for 
decision  by  state  court,  while  ques; 
tions  of  fact  are  for  federal  court. 
Patterson  v.  Champion  Lumber  Co. 
(N.  C.)  »4  S.  B.  692. 

107.  Determination  of  Issues  of  fact. 

— Only  question  presented  on  petition 
for  removal  is  whether,  as  matter  of 
law,  case  for  removal  is  made  on  face 
of  record,  ard,  if  any  issues  of  fact 
are  raised,  they  must  be  determined  in 
federal,  and  not  in  state  court.  E.  H. 
Emery  &  Co.  v.  Chicago,  B.  &  Q.  R. 
Co.  (Iowa)  170  N.  W.  540;  Dunbar  v. 
Rosenbloom,  119  N.  E.  829,  230  Mass. 
176. 

All  issues  of  fact  made  on  a  petition 
for  removal  must  be  tried  in  the  fed- 
eral district  court,  but  the  state  court 
may  determine  for  itself  whether  on 
the  face  of  the  record  a  removal  has 
been  effected.  St.  Louis  &  S.  F.  R.  Co. 
V.  Hodge  (Okl.)  157  P.  60. 

On  petition  to  remove  cause  to  fed- 
eral court  for  fraud  in  joinder  of  resi- 
dent defendant,  state  court  does  not 
hear  proof  of  fraud,  and  pass  on  issue, 
which  is  left  for  other  court,  but  this 
rule  applies  only  as  to  such  issues  of 
fact  as  control  and  determine  right  of 
removal.  Hollifield  v.  Southern  Bell 
Telephone  &  Telegraph  Co.  (N.  C.)  90 
S.  E.  996. 

When  a  verified  petition  for  removal 
is  filed,  accompanied  by  a  proper  bond, 
and  contains  facts  sufficient  to  require 
a    removal    jurisdiction    of    the    state 
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court  ends  and  it  cannot  decide  issues 
of  fact  so  raised,  bat  it  may  only  con- 
sider and  determine  the  sufficiency  of 
the  petition  ai-d  the  bond.  Fore  v.  Syl- 
va  Tanning  Co.,  96  S.  B.  48,  175  N, 
C.  583.. 

110.  Review    by    state    court.p-The 

finding  of  a  federal  court  as  to  wheth- 
er a  cause  removed  to  it  from  a  state 
court  was  removable  is  final,  and,  if 
jurisdiction  is  assumed  thereof,  is  bind- 
ing on  the  state  court  until  reversed. 
E.  H.  Emery  &  Co.  v.  Chicago,  B.  & 
Q.  R.  Co.  (Iowa)  170  N.  W.  540. 

Writ  of  review  to  supesior  court  to 
review  order  denying  relators  transfer 
to  United  States  District  Court  of 
trial  of  question  of  public  necessity  for 
condemning  and  damages  to  be  paid 
for  appropriation  of  land  for  army  post 
denied;  remedy  by  appeal  (Laws  Wash. 
1917,  pp.  11,  12)  being  ample.  State 
V.  Superior  Court  of  Pierce  Ooimty, 
167  P.  1089,  98  Wash.  377. 

M2.  Revhew  by  United  States  su- 
preme court.p-Under  Judicial  Code,  §  28, 
as  amended  by  Ad;  Jan.  20,  1914,  and 
sections  29,  128  and  241  where  action 
for  damages  to  interstate  shipment  was 
removed  on  sole  ground  of  diversity  of 
citizenship,  judgment  of  Circuit  Court 
of  Appeals  held  final.  Southern  Pac. 
Co.  V.  Stewart,  38  S.  Ct.  130.  245  U.  S. 
859,  62  Lf.  Ed.  345,  dismissing  writ  of 
error  233  F.  956,  147  C.  C.  A.  630. 

{C)  Effect  of  removal 

119.  Proceedings  in  state  cou(t  after 
removal.— *When  cause  has  been  remov- 
ed to  federal  court  that  court  may  re- 
strain further  proceedings  in  the  state 
court,  notwithstanding  statute  prohib- 
iting injunction  against  proceedings  of 
state  courts.  McCabe  v.  Guaranty 
Trust  Co.  of  New  York,  243  F.  845, 
156  C.  C.  A.  357. 

Where,  pending  ancillary  suit  for  in- 
junction to  restrain  further  proceed- 
ings in  state  court,  such  court  granted 


motion  to  remove,  injunction  held  prop- 
erly denied  without  prejudice.      Id. 

After  defendant  filed  its  petition  to 
remove  a  cause  to  the  federal  court, 
plaintiff  filed  his  declaration  without 
notice  to  defendant,  and  such  declara- 
tion was  included  in  a  copy  of  the  rec- 
ord. Defendant  having  failed  to  an- 
swer the  same,  default  was  entered 
against  it;  the  same  being  set  aside  on 
the  express  condition  that  defendant 
should  file  its  pleas  within  five  days 
thereafter.  Held,  that  such  c<niBent 
on  the  part  of  defendant  was  an^elec- 
tion  to  treat  the  declaration  as  proper- 
ly filed,  and  a  waiver  of  its  right  to 
make  defense  thereto  otherwise  than 
by  filing  pleas  as  specified.  Buckeye 
Cotton  OU  Co.  V.  Sloan  (O.  C.  A.)  250 
F.  712. 

Where  action  pending  in  state  court 
is  removed  to  a  national  court,  any  at- 
tempted subsequent  action  therein  by 
first  tribunal  is  beyond  its  jurisdiction. 
Ex  parte  City  Bank  &  Trust  Co.  (Ala.) 
76  So.  372. 

Though  the  state  court,  if  the  cause 
were  removable,  had  no  right  to  per- 
mit amendment  of  allegation  as  to  val- 
•ue,  after  petition  for  removal  was  filed 
with  bond,  its  order  allowing  amend- 
ment and  denying  removal,  when  not 
appealed  from  was  conclusive  on  state 
courts,  and  further  application  for  re- 
moval was  properly  denied.  Powell  v. 
Watkins  (N.  C.)  90  S.  E.  207. 

Under  this  section  when  sufficient 
petition  and  bond  are  filed,  and  bond  is 
approved,  state  cour^  has  no  authority 
further  than  to  enter  order  of  removal. 
Kruegcl  v.  Standard  Savings  &  Loan 
Ass'n  (Tex.  Civ.  App.)  196  S.  W.  283. 

122*  Unauthorized  or  improper  re- 
moval—Costs^— Judicial  Code,  §  29,  as 
to  bond  for  paying  costs  for  wrongful 
or  improper  removal,  does  not  give, 
but  assumes  and  recognizes,  power  in 
the  District  Court  to  award  costs  in  re- 
moval cases.  Devost  v.  Twin  State 
Gas  &  Electric  Co.,  252  P.  125,  164  C. 
C.  A.  237. 


§  1012.  (Jud.  Code,  §  30.)     Suits  under  grants  of  land  from  differ- 
ent states. 

Cited    without    definite    appiloatlon,      Denver  &  R.  6.  ift.  Co.  (C.  C.  A.)  260 

Equitable  Trust  Co.   of  New  York  v.      F.  327. 

§  1015.  (Jud.  Code,  §  33,  as  amended.  Act  Aug.  23,  1916,  c.  399.) 
Suits  and  prosecutions  against  revenue  officers,  etc. 

discharging   his  official,  duties,    though 
the  petitioner  denied  he  was  guilty  of 


14.  Petition.— The  petition  of  a  Unit- 
ed States  revenue  officer  for  removal 
of  a  prosecution  for  grand  larceny  in- 
stituted against  him  in  state  court  held 
sufficient  under  this  section,  as  it  al- 
leged that  petitioner  was  a  revenue  of- 
ficer, and  that  the  prosecution  arose 
out  of  a  transaction  in  which  he  was 


any  larceny,  etc.    State  of  Alabama  v. 
Peal£  (D.  C.)  252  F.  306. 

Cited    without    definite    application, 

U.  S.  v.  GradweU,  37  S.  Ct  407,  61  L. 

Ed.  857. 


§  1016.  (Jud.  Code,  §  34.)     Removal  of  suits  by  aliens. 

Cited  without  definite  application, 
Jackson  v.  William  Kenefick  Co.  (D. 
C.)  233  F.  130. 
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§  1019.  (Jud.  Code,  §  37.)     Suits  improperly  in  district  court  may 
be  dismissed  or  remanded. 

under  Judicial  Code,  §  37,  is  not  waived 
by  the  appearance  of  the  bankrupt. 
Finn  v.  Carolina  Portland  Cement  Co., 
232  F.  815,  147  C.  CA.  9. 

A  defendant  who  removed  an  action 
to  the  federal  court  and  answered, 
waives  objection  to  the  maintenance  of 
the  action  in  the  United  States  court. 
Koman  v.  Lehigh  Valley  Coal  Co.  (D. 
C.)  241  F.  595. 

A  defendant,  who  removed  an  action 
to  the  federal  court  and  answered, 
waives  objection  to  the  service  of  pro- 
cess.   Id. 

Defendant,  removing  case  on  allega- 
tion that  plaintiff  wras  citizen  of  state 
in  which  action  was  brought,  held  not 
entitled,  on  learning  that  he  was  an 
'  alien,  to  object  to  a  trial  of  the  case  in 
that  district  Sawickas  v.  Singer  Mfg. 
Co.  (D.  C.)  241  F.  600. 


I.  THE    STATUTE    IN    QENERAL 

I.  in  generals— Latest  decisions  of 
Supreme  Court  and  Circuit  Court  of 
Appeals  on  question  of  remanding  or 
dismissing  suits  in  federal  court  pur- 
suant to  Act  March  3,  1875,  §  5  (Judi- 
cial Code,  §  37),  are  binding  precedents 
which  district  court  must  follow.  Jel- 
Uson  v.  Krell  Piano  Co.  (D.  C.)  246  F. 
509. 

II.  DISMISSAL  OF  CAUSE 

(A)  Potcer    and    duty   to    dismiss    and 
grounds  for  dismissal 

3.  In  g0neral.r-See  Solomon  v.  Penn. 
Ry.  Co.  (D.  C.)  240  F.  231. 

4.  Want  of  Jurisdlotion^-See  Spen- 
cer V.  Babylon  B.  Co.  (C.  C.  A.)  250 
F.  24. 

5.  ...-.  Amount  Involved.*— As  only 
compensatory  damages  are  collectible, 
action  on  constable's  bond  in  federal 
court  for  levy  of  wrongful  execution 
will  under  Judicial  Code,  §  37,  be  dis- 
missed, where  property  levied  on  was 
of  value  much  less  than  $3,000,  the  ju- 
risdictional amount  in  District  Court. 
Sdarenco  v.  Chicago  Bonding  Co.  (D. 
C.)  236  F.  592. 

6.  — —  Federal  questlonw— See  City  of 
Cincinnati  v.  Cincinnati  &  Hamilton 
Traction  Co.,  38  S.  Ct  153,  62  L.  Ed. 
389. 

9.  Fraudulent  or  collusive  aots  to 
confer  Jurisdiction.— Judicial  Code,  §  37, 
does  not  deprive  a  federal  court  of  ju- 
risdiction over  a  suit  against  an  inter- 
state telephone  company  to  compel  it 
to  furnish  service,  though  the  parties 
are  friendly  antagonists  and  the  com- 
pany was  willing  to  have  the  contro- 
versy submitted  to  the  federal  i:ourt. 
Stephens  v.  Ohio  State  Telephone  Co. 
(D.  C.)  240  F.  759. 

Though  complainant  had  control  of 
stock  of  Ohio  corporation,  which  man- 
ufactured articles  for  it,  held,  that  suit 
by  complainant,  a  New  Jersey  corpora- 
tion, against  Ohio  corporation  and  a 
union,  brought  in  federal  court  could 
not  be  dismissed  under  Judicial  Code,  § 
37,  on  ground  that  making  complainant 
party  was  collusive.  Niles-IJement- 
Pond  Co,  V.  Iron  Molders*  Union,  Local 
No.  68  (D.  C.)  246  F.  851. 

M.  Waiver  of  right  to  dismissal.— On 

appeal  from  a  decree  dismissing  on  the 
merits  a  suit  over  which  the  District 
Court  had  no  jurisdiction,  the  Circuit 
Court  of  Appeals  should,  under  Judi- 
cial Code,  §  .37,  dismiss  it  for  want  of 
jurisdiction,  though  the  question  was 
not  raised  by  defendant.  Weyman- 
Bruton  Co.  v.  Ladd,  231  F.  898,  146 

\J*       C>.       ^.       I74a 

Under  Bankruptcy  Act,  §  2,  the  lim- 
itation of  jurisdiction  to  persons  resid- 
ing or  having  their  business  in  the  dis- 
trict,  affects    the  subject-matter,    and 


(O)  Proceedings  for  dismissal 
13.  Objeotlone— Manner  of  raisinow— If, 

in  the  absence  of  a  special  plea  to  the 
jurisdiction,  the  court  can  see  by  the 
proof  that  there  is  a  jurisdictional  ques- 
tion as  to  the  citizenship  of  the  parties, 
it  must,  under  the  fifth  section  of  the. 
judiciary  act  of  1875,  direct  an  issue  to 
be  made  by  the  plea4ings,  try  that  ques- 
tion, and  dismiss  the  suit  if  there  be  no 
jurisdiction;  and  therefore  an  appli- 
cation by  the  defendant  to  amend  his 
pleadings  in  order  to  raise  the  question 
will  and  must  be  granted,  even  after 
the  trial  has  commenced.  Imperial  Re- 
fining Go.  V.  Wyman  (C.  C.)  38  F.  574, 
3  L.  R.  A.  503. 

15. Dismissal  by  court  on  its  own 

motion^— See  Gaines  v.  Baltimore  <&  C. 
S.  S.  Co.  (D.  C.)  234  F.  786. 

Under  Judicial  Code,  $  37,  the  fed- 
eral District  Court  may,  when  led  to 
believe  or  suspect  that  it  has  not  juris- 
diction of  the  action,  itself  raise  ques- 
tion of  jurisdiction.  Sclarenco  v.  Chi- 
cago Bonding  Co.  (D.  C.)  230  F.  592. 

When  no  real  or  colorable,  but  only  a 
fraudulent  and  fictitious,  federal  ques- 
tion is  stated,  the  jurisdiction  of  a  fed- 
eral court  does  not  attach  for  any  pur- 
pose, and  it  is  duty  of  court  of  its  mo- 
tion to  refrain  from  exercising  jurisdic- 
tion. Columbus  Ry.,  Power  &  Light 
Co.  V.  City  of  Columbus,  Ohio  (D.  C.) 
253  F.  499. 

21.  Determination  and  scope  of  in- 
quiry .^Under  Judicial  Code,  §^37,  the 
District  Court,  where  led  to"  believe 
that  it  has  not  jurisdiction,  may  itself 
find  the  specific  facts  relating  to  the 
question,  or  submit  the  evidence  to  thf- 
ji-ry.  Sclarenco  v.  Chicago  Bonding  Co. 
(D.  C.)  236  F.  592, 

III.  REMAND    OF   CAUSE 

{A)  Power  and  duty  to  remand 

25.  In  general.— That  a  state  court 
granted  a  petition  for   removal  of  •  an 
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action  for  injury  to  a  railroad  employ^ 
does  not  affect  the  duty  of  the  federal 
court  to  remand  the  cause,  where  it  ap- 
pears that  it  is  one  arising  under  the 
federal  Employers*  Liability  Act  (Comp. 
St.  1916,  §§  8657-8685),  and  not  re- 
movable. Deuel  y.  Chicago,  B.  &  Q. 
R.  Co.  (D.  C.)  253  P.  857. 

If  the  United  States  District  Court 
finds  that  a  cause  removed  from  a  state 
court  to  it  was  not  removable,  it  will, 
in  the  interest  of  justice  remand  the 
same  to  the  state  court.  E.  H.  Emery 
&  Co.  V.  Chicago,  B.  &  Q.  R.  Co.  (Iowa) 
170  N.  W.  540. 

26.  Time  of  remand.^Under  Judicial 
Code,  §  37,  the  District  Court's  jurisdic- 
tion of  a  cause  removed  from  a  state 
court*  may  be  challeuged  at  any  time: 
Harley  v.  Firemen's  Fund  Ins.  Co.  (D. 
C.)  245  F.  471. 

(B)  Grounds  for  remasid 

30.  Want  of  Jurisdiction  or  of  cause 
for  removal.— See  Union  Timber  Prod- 
ucts Co.  V.  United  States  Shipping 
Board  Emergency  Fleet  Corporation 
(D.  C.)  252  F.  320. 

A  cause  removed  from  state  court 
will  not,  eight  years  later  on  appeal,  be 
remanded  on  the  ground  that  the 
amount  in  controversy  was  less  than 
$2,000,  unless  it  "is  certain  that  the 
maximum  limit  of  possible  recovery  at 
the  date  of  commencing  suit,  and  under 
any  theory  which  plaintiff  had  fairly  en- 
tertained, was  less  than  the  jurisdic- 
tional amount.  Chesbrough  v.  Wood- 
worth  (C,  C.  A.)  251  F.  881. 

Although,  in  view  of  Pierce's  Code 
Wash.  1905,  §  1408,  proceeding,  though 
nominally  one  for  mandamus,  really 
called  for  equitable  powers  of  court  to 
compel  street  railway  company  to  fur- 
nish service  as  required  by  its  fran- 
chise, cause  would  not  be  remanded, 
after  removal,  on  ground  that  federal 
court  had  no  jurisdiction.  State  of 
Washington  v.  Tacoma  Ry.  &  Power 
Co.  (C.  C.)  244  F.  989. 

31.  ^—  Diversity     of     citizenship.— 

Where  defendant  has  a  right  to  remov- 
al, federal  court  will  not  remand, 
though  plaintiff  in  state  cour^  in  good 
faith  joined  as  a  party  defendant  one 
not  necessary  to  disposition  of  case. 
City -of  Seattle  v.  Great  Northern  Ry. 
Co.  (D.  C.)  239  F.  1009. 

34.  —  Want  of  Jurisdiction  to  give 
relief.— Under  Judicial  Code,  §  37,  it  is 
improper,  suit  to  recover  $2,900  for 
services  and  to  secure  injunction  having 
been  removed  to  federal  court,  to  re- 
mand such  suit,  the  cause  of  action  for 
injunction  having  been  dismissed,  though 
that  left  amount  In  controversy  less 
than  $3,000.  Jellison  v.  Krell  Piano 
Co.  (D.  C.)  246  F.  509. 

36.  Jurisdiction  on  removal  doubtful. 

— It  is  the  duty  of  a  federal  court, 
where  doubt  exists  as  to  jurisdiction,  to 
remand  a  cause  removed  from  a  state 
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court  to  such  state  court  In  re  Mis- 
sissippi River  Power  Co.  (D.  0.)  241  F. 
194;  Orr  v.  Baltimore  &  O.  R.  Co.  (D. 
C.)  242  F.  608;  Hansen  v.  Pacific  Coast 
Asphalt  Cement  Co.  (D.  C.)  243  F.  283; 
Harley  v.  Firemen's  Fund  Ins.  Co.  (D. 
C.)  245  F.  471. 

37.  Defects  in  proceedings  for  re- 
movals—Petition for  removal,  defective 
because  not  alleging  organization  of 
corporation,  may  be  amended  after 
judgment  for  plaintiff,  and  such  judg- 
ment will  be  reversed,  with  directions 
that  it  be  re-entered,  if  the  plaintiff 
amends  his  declaration,  so  as  to  cure 
the  defect.  Fentress  Coal  &  Coke  Co. 
V.  Elmore,  240  F.  328, 153  C.  C.  A.  254. 

The  United  States  court  may  and 
should  remand  to  the  state  court  upon 
its  own  motion  a  case  w^hich,  though  re- 
movable, was  not  properly  removed. 
Waverly  Stone  &  Gravel  Co.  v.  Water- 
loo, C.  F.  &-  N.  Ry.  Co.  (D.  C.)  239  F. 
561. 

(D)  Waiver  of  right  to  remand 

43.  Waiver  by  appearance.^ Where 
action  between  citizens  of  different 
states  is  removed  to  a  federal  court, 
which  would  not  have  had  jurisdiction, 
under  Judicial  Code,  §  51,  objection  to 
court's  want  of  jurisdiction  is  waived, 
whenever  party  objecting  to  removal 
appears  for  any  purpose,  except  to  ob- 
ject to  jurisdiction  over  his  person. 
Keating  v.  Pennsylvania  Co.  (D.  C.) 
245  F.  155. 

45.  Waiver  by  conduct,  pleading,  or 
obtaining  relief.— If  general  federal 
jurisdiction  exists,  the  want  of  local 
jurisdiction  or  venue  in  the  particular 
court  to  which  a  cause  has  been  re- 
moved may  be  waived  by  plaintiff  by 
affirmative  acts  recognizing  such  juris- 
diction by  failing  to  move  for  remand. 
General  Inv.  Co.  v.  Lake  Shore  &  M. 
S.  Ry.  Co.  (C.  C.  A.)  250  F.  160. 

Where,  after  removal  of  cause  to 
federal  court,  plaintiff  specially  appear- 
ed and  moved  to  semand,  plaintiff's 
subsequent  amendment  of  complaint, 
motion  to  remand  having  been  denied, 
was  not  waiver  of  its  rights.  Guaran- 
ty Trust  Co.  of  New  York  v.  McCabe 
(C.  C.  A.)  250  F.  699. 

(E)  Procedure  for  remand  and  review 

thereof 

46.  Remand  by  court  on  Its  own  mo- 
tion.—Where,  after  removal  to  federal 
court  on  ground  of  diversity  of  citi- 
zenship, a  demurrer  was  sustained  to 
one  cause  of  action,  and  remaining 
cause  of  action  was  for  less  than  juris- 
dictional amount,  federal  court  will  of 
its  own  motion  remand  case  to  state 
courts.  Jones  v.  Western  Union  Tele- 
graph Co.  (D.  C.)  233  F.  301. 

As  the  jurisdiction  of  the  federal 
District  Court  is  limited,  and  lack  of 
jurisdiction  will  defeat  an  action  when- 
ever discovered,  the  court  may,  on  its 
own  motion,  raise  the  question  of  juris- 
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diction  and  remand  the  action  to  the 
state  court  whenever  it  appears  it  is 
inthout  jurisdiction.— Charroin  v.  Ro- 
mort  Mfg.  Co.  (D.  C.)  236  F.  1011. 

As  the  yenue  in  the  federal  court, 
on  removal  from  a  state  court  on  the 
ground  of  diversity  of  citizenship,  is 
not  jurisdictional  in  the  sense  that  it 
cannot  be  waived,  the  court  may  not 
remand  the  cause  of  its  own  motion 
because  neither  of  the  parties  is  a  citi- 
zen of  the  state  and  district;  no  ob- 
jections to  the  removal  having  been 
made.  FiUhogh  v.  Reid  <D.  C.^  252 
F.  234. 

50.  Pleading    to    Jurisdiction    or    In 

abatement.— Plaintiff  may,  on  a  motion 
filed  in  the  United  States  court,  have 
a  case  removed  from  the  state  court 
remanded  if  the  petition  does  not  state 
a  cause  for  removal,  or  he  may  plead 
to  the  jurisdiction  of  the  court,  and 
have  a  hearing  on  the  issues  of  fact 
presented.  E.  H.  Emery  &  Co.  v.  Chi- 
cago. B.  &  Q.  R.  Co.  (Iowa)  170  N. 
W.  540. 

51.  Trial,    determination,   and   scope 

of  inquiry.— Where  a  cause  removed  on 
the  grounds  of  separable  controversy 
and  collusive  joinder  is  remanded,  the 
federal  court  cannot  review  the  testi- 
mony presented  to  the  jury  in  the 
state  court,  or  act  upon  it,  even  if  it 
establishes  either  of  the  grounds  urg- 
ed for  removal.  Key  v.  West  Ken- 
tucky Coal  Co.  (D.  C.)  237  F.  258. 

52.  -—  Juri8diction.^Where  a  suit, 
begun  in  state  court  and  removed  to 
the  federal  cotirt,  is  found  to  be  with- 
out the  jurisdiction  of  that  tribunal,  so 
that  it  must  be  remanded,  the  federal 
court  has  no  jurisdiction  to  dispose  of 
motions  to  quash  service  of  summons. 
Bryan  v.  Barriger  (D.  C.)  261  F.  328. 

55.  Record,  pleadings,  and  effect 
thereof  on  inquiry— Record.— An  alle- 
gation in  the  petition  for  removal  *of 
a  rule  of  the  state  district  court  al- 
lowing defendant  to  plead  or  answer 
15  days  after  the  time  fixed  by  staf- 
ute,  where  no  such  rule  appears  in  the 
record,  or  any  showing  of  authority  to 
adopt  it,  does  not  prevent  a  remand. 
Waverly  Stone  &  Gravel  Co.  v.  Wa- 
terloo, C.  F.  &  N.  Ry.  Co.  (D.  C.)  239 
F.  561. 

56. Pleadlngsw— After  removal  of 

servant's  action  based  on  common  law, 
held,  that  evidence  showing  action  was 
governed  by  federal  Employers'  Lia- 
bility Act  was  admissible,  though  facts 
showing  applicability  of  such  statute 
were  not  pleaded.  Atlantic  Coast 
Line  R.  Co.  v.  Woods,  238.  F.  917, 
151  C.  C.  A.  651. 

Where  the  petition  for  removal  of 
suits  to  cancel  disclaimers  to  land  al- 
leged that  the  actual  value  of  the 
property,  exclusive  of  costs,  etc.,  was 
in  excess  of  $3,000,  and  such  aver- 
ments were  not  challenged,  complain- 
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ants'  petition  to  remand  must  be  de- 
nied; the  petition  for  removal  fur- 
nishing the  basis  of  jurisdiction. 
Woodall  V.  Clark  (C.  C.  A.)  254  F. 
526. 

57.  Amendment  of  record  or  petition 
to  prevent  remand.- Where  delay  in 
filing  the  copy  of  the  record  resulted 
from  plaintiff's  proceeding  in  the  state 
court,  and  the  motion  to  remand  wa§ 
not  grounded  on  the  delay,  the  court 
will  exercise  its  discretion  to  permit  the 
transcript  to  be  filed  at  the  hearing  of 
the  motion  to  remand.  Nelson  v.  Black 
Diamond  Mining  Co.  (D.  C.)  237  F. 
264. 

58. Amendment     of     petition.— 

Leave  to  file  an  amended  petition  for 
removal  cannot  be  sustained  at  the 
hearing  of  the  motion  to  remand.  Key 
V.  West  Kentucky  Coal  Co.  (D.  C.) 
237   F.   258. 

A  petition  for  removal  may  be  allow- 
ed to  be  amended  in  the  federal  court 
to  show  the  citizenship  of  the  plaintiff's 
assignor  where  he  sues  as  assignee. 
Brady  v.  J.  B.  McCrary  Co.  (IX  C.) 
244  F.  602. 

59.  Evidence.- Where  removal  de- 
pended on  which  defendant  employed 
decedent,  court  held  to  have  duty,  on 
motion  to  remand,  of  determining  facts 
from  aflldavits  or  evidence.  Martin  v. 
New  York,  N.  H.  &  H,  R.  Co.  (D.  C.) 
241  F.  696. 

60.  —  Affidavits.- In  disposing  of  a 
motion  to  remand  where  its  decision 
depends  upon  facts  not  apparent  of 
record,  aflSdavits  may  be  considered. 
City  of  Seattle  m;.  Great  Nqrthern  Ry. 
Co.  (D.  C.)  239  F.  1009. 

On  motion  to  remand  involving  dis- 
puted fact,  defendant  held  required  to 
serve  affidavits,  to  which  plaintiff  might 
serve  counter  affidavits,  and  to  produce 
affiants  for  cross-examination  if  de- 
sired by  plaintiff.  Martin  v.  New  York, 
N.  H.  &  H.  R.  Co.  (D.  C.)  241  F.  696. 

63.  Order  on  application  for  remand. 

—That  clerk  of  United  States  court, 
contrary  to  his  custom,  did  not  notify 
attorney  that  motion,  of  which  party 
had  notice,  to  remand  case  to  state 
court  had  been  granted,  did  not  excuse 
party's  failure  to  answer  or  plead  in 
time  after  remand.  Western  Coal  & 
Mining  Co.  v.  Green  (Okl.)  168  P.  154. 

64.  Review  of  order  remanding  cause, 

— See  notes  under  §  1010. 

67.  Costs  on  remand.— Where  plain- 
tiff, in  order  to  get  jurisdiction  in 
federal  court  against  citizen  of  same 
state,  impleaded  latter  after  having 
brought  action  in  first  instance  against 
corporation  of  another  state,  Circuit 
Court  of  Appeals,  in  reversing  judg- 
ment of  District  Court  and  dismiss- 
ing action  for  lack  of  jurisdiction,  may 
direct  latter  court  to  enter  judgment, 
under  Judicial  Code,  §  37  (Comp.  St. 
1916,  I  1019),  for  costs  of  both  courts 
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against  plaintiff.  Devost  v.  Twin  State 
Gas  &  Electric  Co.  (C.  C.  A.)  252  F. 
125. 


Cited    without    definite    application, 

Connecticut  General  Life   Ins.   Co.  v. 
Weldon  (D.  C.)  246  F.  265. 


§  1020.  (Jud.  Code,  §  38.)     Proceedings  in  suits  removed. 

II.  JURISDICTION     ON     REMOVAL 
4.  Prooes8.^-On  removal  of  a  cause, 


the  sufficiency  of  the  service  made 
under  the  state  law  is  to  be  tested  by 
the  requirements  of  service  to  give 
jurisdiction,  if  the  suit  had  been 
brought  in  the  federal  court  Vitkus  v. 
Clyde  S.  S.  Co.  (D.  C.)  232  F.  288. 

Where  under  1  Comp.  St.  N.  J.  1910, 
p.  414,  §1  12-18,  a  chancery  court  ac- 
quired jurisdiction  of  a  suit  against 
a  nonresident  defendant,  the  federal 
District  Court  will  not,  on  removal, 
set  aside  the  service  because  it  was 
not  authorized  by  Judicial  Code,  §  57, 
which  is  limited  to  federal  courts. 
Hudson  Nav.  Co.  v.  Murray  (D.  C.) 
236  F.  419. 

Where  after  substituted  service  has 
been  made,  a  cause  is  removed  to  the 
federal  court,  plaintiff  need  not  ob- 
tain another  order  from  the  federal 
court   for  substituted    service.    Id. 

8.  Removal  as  waiver  of  Jurisdic- 
tional objections.— All  jurisdictional  ob- 
jections may  be  made  after  removal  to 
the  federal  court  of  cause  begun  in 
state  court.  Philadelphia  &  K.  Ry. 
Co.  V.  Sherman,  230  F.  814,  145  C. 
C.  A.  124;  General  Inv.  Co.  v.  Lake 
Shore  &  M.  S.  Ry.  Co.  (C.  C.  A.)  250 
F.  160;  Beach  v.  Kerr  Turbine  Co. 
(D.  C.)  243  F.  706;  Cleveland  &  West- 
ern Coal  Co.  V.  J.  H.  Hillman  &  Sons 
Co.  (D.  C.)  245  F.  200;  Partola  Mfg. 
Co.  V.  Norfolk  &  W.  Ry.  Co.  (D.  C.) 
250  F.  273. 

III.  LEGAL  AND  EQUITABLE  REM- 
EDIES AND  PROCEEDINGS 

9.  Remedies  In  generals— A  proceed- 
ing for  partition,  when  removed  into 
a  federal  court,  was  properly  trans- 
ferred to  the  equity  calendar.  High- 
land Park  Mfg.  Co.  v.  Steele,  232  F. 
10,  146  C.  C.  A.  202,  affirming  decree 
Steele  v.  Highland  Park  Mfg.  Co.  (D. 
C.)  212  F.  972,  and  decree  modified  on 
rehearing  Highland  Park  Mfg.  Co.  v. 
Steele  (C.  C.  A.)  235  F.  465. 

Bill  to  ccAlect  attorney's  fees  by  at- 
tachment on  the  land,  originally  filed 
in  the  state  court,  held  not  to  show 
that  the  remedy  at  law  was  inade- 
quate so  that  it  should,  after  removal, 
have  been  transferred  to  the  law  side 
of  the  court  under  Judicial  Code,  §  38, 
and  equity  rule  22  (U.  S.  Comp.  St. 
1916,  p.  2502).  Edward  Hines  Lum-ber 
Co.  V.  Bowers,  238  F.  782,  151  C.  C. 
A.  632. 

Where  suit  to  cancel  deed  as  cloud 
on  title  is  removed  to  federal  court, 
such  court  is  bound  to  enforce  equita- 
ble rights  conferred  by  state  statute, 
or  to  remand  cause;  but,  in  absence  of 
statute,  it  is  at  full  liberty  to  exercise 
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its  judgment,  uncontrolled  by  decisions 
of  state  tribunals.  Williams  v.  Prov- 
ident Life  &  Trust  Co.  of  Philadelphia, 
242  F.  417,  155  C.  C.  A.  193. 


IV.  PROCEEDINGS      AFTER      RE- 

MOVAL 

12.'  Rules  of  procedure^— The  con- 
formity statute  (Rev.  St.  §914  [Comp. 
St,  1916,  §  1537])  cannot  be  invoked 
to  deprive  a  federal  court  of  its  right- 
ful jurisdiction  of  a  cause  on  removal. 
Webb  v.  Southern  Ry.  Co.  (D.  C.)  235 
F.  578. 

121/2.  Partles.^The  widow  of  an 
alien  killed  in  Pennsylvania,  who  had  a 
cause  of  action  for  the  death  under 
the  laws  of  that  state,  can  be  substitut- 
ed as  plaintiff  in  an  action  begun  in  a 
New  York  court  by  the  administrator, 
and  removed  by  defendant  to  the  fed- 
eral court,  and  which  was  still  pend- 
ing and  unaoated.  Roman  v.  Lehigh 
VaUey  Coal  Co.  (D.  C.)  241  F.  595. 

I23^.  Attachment.— In  view  of  Gen. 
Code  Ohio,  §§  11230,  11231,  11279, 
11280,  held  that,  where  action  begun 
in  Ohio  state  court  by  attachment  was 
removed  to  federal  court,  and  attach- 
ment vacated  for  want  of  sufficient  af- 
fidavit, attachment  could  not  be  per- 
fected by  affidavit  in  federal  court. 
Cleveland  &  Western  Coal  Co.  v.  J. 
H.  Hillman  &  Sons  Co.  (D.  C.)  245  F. 
200. 

15.  Pleading— Amendments.— The  fil- 
ing of  plaintiff's  amended  petition  on 
the  merits  after  removal  of  the  cause 
by  defendant  does  not  affect  the  ju- 
risdiction of  the  federal  court.    Nelson 

V.  Black  Diamond  Mining  Co.  (D.  C.) 
237  F.  264. 

20.  Trial.— Question  whether  plain- 
tiff, who  sued  in  state  court  of  New 
York  for  injuries  received  in  Pennsyl- 
vania, had  acquired  residence  In  New 
York,  which  under  Code  Civ.  Proc.  N, 
Y.  §  1780,  was  condition  of  maintain- 
ing suit  therein,  held  one  of  fact  for 
jury;  case  having  been  removed  to 
federal  court  Philadelphia  &  R.  Ry. 
Co.  V.  Skerman,  247  F.  269,  159  C. 
C.  A.  363. 

24.  Judgment.— Where  action  be- 
tween parties  residents  of  different 
states  was  brought  in  state  court,  and 
neither  plaintiff  nor  defendant  were 
residents  of  such  state,  a  default  judg- 
ment of  the  federal  District  Court  to 
which  removal  was  attempted  was  void 
for  want  of  jurisdiction  especially 
where  notice  was  given  to  appear  in 
the  proper  district  which  was  in  Mis- 
sissippi, while  judgment  was  render- 
ed by  Alabama  District  Court.  Stew- 
art V.  Cybur  Lumber  Co.  (Miss.)  72 
So.  276. 
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§  1021.  (Jud.  Code,  §  39.)     Time  for  filing  record;  return  of  rec- 
ord, how  enforced. 

See  New  York  Coal  Co,  v.  Sunday 
Creek  Co.  (D.  C.)  230  F.  295. 

Necessity  of  showing  of  grounds  for 
rcnewal-^Under  Judicial  Code,  c.  3,  |§ 
28,  39,  specifying  certain  grounds  for 
removal,  the  right  of  removal  is  statu- 
tory,   and    suit    commenced    in    state 


court  must  remain  there  until  cause  is 
shown  for  its  transfer  under  an  act  of 
Congress.  Great  Northern  Ry.  Co.  v. 
Alexander,  38  S.  Ct.  237,  246  U.  S. 
276,  62  L.  Ed.  713,  dismissing  writ  of 
error  Alexander  v.  Great  Northern  By. 
Co.,  154  P.  914,  51  Mont  565. 


CHAPTER  FOUR— DISTRICT  COURTS— MIS- 
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Sea 

1023.  Offenses  on  the  high  seas,  etc., 

where  triable. 

1024.  Offenses  begun  in  one  district  and 

completed  in  another. 

1025.  Suits    for    penalties    and    forfei- 

tures*, where  broujjht. 

1030.  Jurisdiction  in  patent  cases. 

1031.  Proceedings  to   enjoin   Comptrol- 

ler of  the  Currency. 

1032.  When  a  part  of  several  defend- 

ants cannot  be  served. 

1033.  Civil  suits ;   where  to  be  brought. 

1034.  Suits  in   States  containing  more 

than  one  district.  ' 

1035.  Districts    containing    more    than 

one  division;    where  suit  to  be 


Bee. 

1036. 
1037. 
1038. 

1039. 

1047. 
1048. 


brought;    transfer  of  criminal 
cases. 

Suits  .of  a  local  nature,  where 
brought. 

When  property  lies  in  different 
districts. 

When  property  lies  in  different 
States  in  same  circuit;  juris- 
diction of  receiver. 

Absent  defendants  in  suits  to  en- 
force liens,  remove  clouds  on  ti- 
tles, etc. 

Receivers  to  manage  property  ac- 
cording to  State  laws. 

Suits  against  receiver. 


§  1023.  (Jud.  Code,  §  41.)     Offenses  on  the  high  seas,  etc.,  where 
triable. 


6.  Jurisdiction  of  oourts^— Under  Ju- 
dicial Code,  §  41,  persons  arrested  for 
taking  fish  from  a  pound  on  the  high 
seas  off  the  coast  of  New  Jersey  and 
brought  ashore  within  that  state  held 


properly  tried  in  the  District  Court 
for  New  Jersey.  Miller  v.  U.  S..  242 
F.  907,  155  C.  C.  A.  495,  certiorari 
denied  38  S.  Ct  61,  245  U.  S.  600,  62 
L.  Ed.  535. 


§  1024.  (Jud.  Code,  §  42.)     Offenses  begun  in  one  district  and  com- 
pleted in  another. 


2.  Piaeo  of  bringing  prosecution  In 
generaJ^— In  view  of  Act  Jan.  22,  1901, 
establishing  the  Northern  district  of 
West  Virginia,  where  offense  was 
shown  to  have  been  committed  at 
Parkersburg,  held,  that  there  was  suffi- 
cient proof  that  it  was  committed 
within  that  district.  Younge  v.  U.  S., 
242  F.  788,  156  C.  C.  A.  376,  .certio- 
rari denied  38  S.  Ct.  13,  245  U.  S.  656, 
62  L.  Ed.  533. 

Venue,  like  any  other  fact,  may  be 
shown  by  evidence,  direct,  indirect,  or 
circumstantial.  Wallace  v.  U.  S.,  243 
F.  300,  156  C.  C.  A.  80,  certiorari  de- 
nied 38  S.  Ct.  11,  245  U.  S.  650,  62 
L.  Ed.  531. 

6.  — •  Conspiracy  to  commit  any  of- 
fense against  the  United  States  or  to 
defrand  the  United  States.^Drafts 
given  in  effecting  a  conspiracy  to  de- 
fraud the  Panama  Railroad  Company, 
a  government  owned  corporation,  held 
property  of  banks  presenting  them  for 
collection  in  New  York;  therefore,  un- 
der Judicial  Code,  {  42,  no  overt  act 
in  performance  in  conspiracy  was  com* 


mitted  in  New  York,  and  District 
Court  for  that  district  is  without  ju- 
risdiction of  prosecution.  Saias  v. 
U.  S.,  234  F.  842,  148  C.  C.  A.  440,  re- 
versing judgment  U.  S.  v.  Burke  (D. 
C.)  221  F.  1014. 

The  District  Court  for  Ohio  held  to 
have  jurisdiction  under  Cr.  Code,  §  37, 
formerly  Rev.  St.  §  5440  (Comp.  St. 
1916,  f  10201),  and  Rev.  St.  ft  731,  of 
a  prosecution  for  a  conspiracy  to  use 
mails  to  defraud  where  some  of  the 
overt  acts  occurred  in  Ohio  and  others 
in  Michigan.  Shea  v.  United  States, 
236  F.  97,  149  C.  C.  A.  307. 

Court  for  federal  district  wherein  a 
conspiracy  was  entered  into  to  pre- 
pare a  military  eixpedition  against  a 
country  with  which  the  United  States 
was  at  peace,  in  violation  of  Penal 
Code,  i  13  (U.  S.  Comp.  St  1916,  S 
10177),  has  jurisdiction  of  prosecution, 
though  supplies  for  expedition  were 
shipped  and  stored  outside  district. 
De  Orozco  v.  U.  S.  (C.  C.  A.)  237  F. 
1008. 

District    Court    for    district    within 

(147) 


§  1024 


THE  JUDICIAL  CODE   (§  42) 


(Tit.  12c 


which  bankruptcy  petition  was  filed 
held  to  have  jurisdiction  of  prosecution 
for  conspiracy  to  conceal  assets, 
though  assets  were  concealed  in  a  dif- 
ferent district  Gretsch  v.  U.  S.,  242 
F.  897,  155  0.  C.  A.  485,  certiorari  de- 
nied 38  S.  Ct  12,  245  U.  S.  654.  62  L. 
Ed.  532. 

An  indictment  found  in  the  Southern 
District  of  New  York  against  defend- 
ants, who  manufactured  oleomargarine 
in  Rhode  Island,  charging  them  with 
conspiracy  to  defraud  the  federal  in- 
ternal revenue  laws,  held  to  charge  an 
offense  of  which  the  District  Court  of 
New  York  had  jurisdiction,  alleging 
commission  of  overt  acts  in  the  dis- 
trict. Tillinghast  v.  Richards  (D.  C.) 
203   F.  710. 

Where,  pursuant  to  conspiracy  to  de- 
fraud the  United  States  of  internal 
revenue,  overt  acts  were  committed 
within  a  federal  district,  the  court  for 
that  district  has  jurisdiction,  regard- 
less of  where  the  conspiracy  was  en- 
tered into.    Id. 

It  is  not  necessary  in  prosecution 
under  Or.  Code,  §  37,  for  conspiracy 
to  'commit  offense  against  United 
States,  that  overt  act  should  have 
been  done  in  same  jurisdiction  in  which 
conspiracy  was  entered  into.  U.  S.  v. 
Baker  (D.  C.)  243  F.  741. 

8.  —  Embezzlemeiit.^VioIation     of 

Criminal  Code,  §  36,  by  an  applicant 
for  enlistment,  is  committed  where  the 
application  was  made  and  the  subsist- 
ence furnished,  not  at  the  recruiting 
depot  where  his  enlistment  was  reject- 
ed. U.  S.  V.  Buchanan  (D.  C.)  238  F. 
877. 

II.  —  Food  and  Drugs  Act,  viola- 
tion8.^In  prosecution  for  conspiring 
to  violate  and  violating  the  Harrison 
Drug  Act,  evidence  held  sufficient  to 
establish  the  venue  in  the  district  laid 
in  the  indictment.  Wallace  v.  U.  S., 
243  F.  300,  156  C.  C.  A.  80,  certiorari 
denied  38  S.  Ct  11,  245  U.  S.  650,  62 
L.  Ed.  531. 


14.  -»-  Importation  of  aliens  for 
immoral  purposes.^^ Violations  of  Act 
June  25,  1910  (U.  S.  Comp.  St.  1916, 
§  4247),  making  it  a  crime  for  harborer 
of  alien  prostitute  to  fail  to  file  with 
Commissioner  General  of  Immigration 
statement  concerning  such  alien,  held 
committed  in  the  District  of  Columbia 
where  that  official  has  his  office,  and 
not  justiciable  elsewhere  on  theory 
that  failure  to  deposit  statement  in  the 
mail  is  the  beginning  of  the  offense 
which,  under  Judicial  Code,  |  42,  may 
be  prosecuted  in  district  where  begun 
or  completed.  U.  S.  v.  Lombardo.  36 
S.  Ct.  508,  241  U.  S.  73,  60  L.  Ed.  897, 
affirming  order  (D.  C.)  228  F.  980. 

15.  -*-  Interstate  Commerce  Act, 
violatlon8.^The  offense  of  misrepre- 
senting the  weight  of  interstate  ship- 
ments of  lumber  to  obtain  a  lower  rate 
condemned  by  Act  Feb.  4,  1887,  |  10, 
as  amended  by  Act  June  18,  1910 
(Comp.  St  1916.  §  8574),  when  com- 
mitted by  the  consignee,  may  be  prose- 
cuted in  the  federal*  district  at  the 
place  of  destination  as  having  been 
"fully  or  in  part  committed."  U.  S. 
V.  Union  Mfg.  Co.,  36  S.  Ct.  420,  240 
U.  S.  605,  60  L.  Ed.  822. 

17.  —  Larceny d—On  trial  for  en- 
tering raiboad  car  and  stealing  shoes 
therefrom,  evidence,  if  insufficient  to 
show  that  entry  was  within  the  dis- 
trict, held  sufficient  to  sustain  convic- 
tion for  larceny;  the  stolen  shoes  hav- 
ing been  brought  within  such  district. 
Morris  v.  U.  S.,  229  F.  516,  143  C.  C. 
A.  584. 

191/2. National    banking    law.— 

Under  Judicial  Code,  |  42,  prosecu- 
tion based  on  unlawful  issuance  of  cer- 
tificate of  deposit  held  maintainable  in 
Idaho,  where  certificate  was  signed  in 
blank,  though  it  was  filled  in  and  ne- 
gotiated outside  that  state.  Simpson 
V.  U.  S.,  229  F.  940,  144  O.  C.  A.  222, 
certiorari  denied  36  S.  Ct  552,  241 
U.  S.  668,  60  L.  Ed.  1229. 


§   1025.  (Jud.  Code,  §  43.)     Suits  for  penalties  and  forfeitures, 
where  brought. 


District  in  which  action  may  or  must 
be  broiight.^An  action  to  recover  the 
penalty  provided  by  section  5  of  the 
Immigration  Act  of  February  20,  1907 
(Comp.  St.  1916,  S  4250),  amended 
March  26,  1910  (Comp.  St.  1916,  jf§ 
4244,  4247),  is  not  governed  by  Judicial 


Code,  I  51,  but  may,  under  Rev.  St.  ^ 
732  (this  section),  be  brought  in  the 
district  where  the  imported  alien  was 
to  perform  labor  for  a  foreign  cor- 
poration. Tomkins  v.  Paterson  (D.  C.) 
238  F.  879. 


§  1030.  (Jud.  Code,  §  48.)     Jurisdiction  in  patent  cases. 

them.    Sandusky    Foundry   &   Machine 


2.  Applicability  of  statute  to  inhabit- 
ants and  aliens.— Aliens  are  not  inhab- 
itants of  any  district,  and  the  restric- 
tions in  Judicial  Code,  §  51  (Comp.  St. 
1916,  §  1033),  do  not  apply  to  them; 
likewise,  in  patent  cases,  the  restric- 
tions prescribed  by  section  48  <Comp. 
St.  1916,  §  1030)  do  not  apply,  and 
aliens  may  be  sued  in  any  district  with- 
in  which    process    can    be   served    on 

(148) 


Co.  V.  De  Lavaud  (D.  C.)  251  F.  631. 

3.  Inhabitant     within     statute.— See 

Thomas  v.  South  Butte  Mining  Co., 
230  F.  968,  145  C.  C.  A.  162;  Cham- 
pion  Spark  Plug  Co.  v.  Champion  Ig- 
nition Co.  (D.  C.)  247  F.  200. 

7.  District  In  which  suit  may  or  must 
be  brought.— A  suit  arising  under  the 
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patent  laws  is  transitory,  and  not  local 
in  character,  and,  except  for  the  limiv 
tations  of  Judicial  Code,  §  48  (Comp. 
St.  1916,  I  1030),  might  be  brought  in 
any  district  in  which  the  defendant 
might  be  served.  Sandusky  Foundry  & 
Machine  Co.  v.  De  LAvaud  (D.  O.)  251 
F.  631. 

12.  Waiver  of  limitations  as  to  Juiis- 
dictloR— Acts      constituting      waiverw— 

Where  the  bill  alleged  that  defendants 
infringed  within  the  district  where  suit 
was  brought  and  elsewhere  in  the 
United  States,  and  defendants  by  their 
answer  to  the  merits  waived  any  right 
to  object  that  suit  was  brought  in  a 
district  other  than  that  in  which  they 
had  a  place  of  business,  etc.,  it  is  open 
to  plaintiffs  to  show  infringement  in 
any  place  in  the  United  States.  San- 
dusky Foundry  &  Machine  Co.  v.  De 
Lavaud  (D.  C.)  251  F.  631. 

Judicial  Code,  f  48  (Comp.  St.  1916, 
S  1030),  prescribing  the  districts  in 
which  suits  for  patent  infringement 
may  be  begun,  should  have  the  same 
construction  as  section  51  (Comp.  St. 
1916,  §  1033);  hence,  where  defendants 
appeared  and  answered  to  the  merits 
before  moving  to  dismiss  a  suit  for 
patent  infringement  on  the  ground  that 
it  was  begun  in  a  district  other  than 
that  of   their   residence,   or   in   which 


they  did  business,,  those  objections  are 
waived.    Id. 

16.  Pleading,  requisites  of  bill  to 
show  jurisdiction.— In  a  bill  for  in- 
fringement of  a  patent,  which  alleges 
that  certain  defendants  are  nonresi- 
dents of  the  state,  an  allegation  that 
they  "are  now  doing  business"  at  a 
designated  place  within  the  district  is 
not  a  sufficient  allegation  that  they 
have  "a  regular  and  established  place 
of  business"  within  the  district,  to  give 
the  court  jurisdiction,  under  this  sec- 
tion. Scheuerle  v.  Onepioce  Bifocal 
Lens  Co.  (D.  C.)  241  F.  270. 

18.  Order  dismissing  cause  or  vacat- 
ing service  of  process  as  appealabiOd— 

Where  bill  for  infringement  of  patent, 
brought  under  Judicial  Code,  §  48,  was 
dismissed,  and  preliminary  injunction 
denied,  on  ground  defendant  was  not 
an  inhabitant  and  had  no  regular  place 
of  business  in  district  wherein  suit  was 
brought.  Circuit  Court  of  Appeals  is, 
uiider  section,  128,  without  jurisdiction 
of  appeal  from  order  of  dismissal,  and 
question  being  one  primarily  involving 
jurisdiction,  appeal  must,  under  section 
238,  be  taken  to  Supreme  Court. 
American  Electric  Welding  Co.  v.  La- 
lance  &  Grosjean  Mfg.  Co.  (C.  C.  A.) 
249  F.  968. 


§  1031.  (Jud.  Code,  §  49.)     Proceedings  to  enjoin  Comptroller  of 

the  Currency. 

Cited  without  definite  application, 
Barrett  Co.  v.  Ewing  (C.  C.  A.)  242  F. 
506. 


§  1032.  (Jud.  Code,  §  50.)     When  a  part  of  several  defendants  can 
not  be  served. 


1.  Conetruotion  of  statute  In  general. 

—Under  Judicial  Code^  §§  50,  51,  where 
jurisdiction  depends  on  diversity  of  cit- 
izenship alone,  and  there  is  only  one  de- 
fendant, suit  must  be  brought  in  either 
district  of  his  residence  or  that  of 
plaintiff,  but  where  there  are  several 
defendants,  court  has  jurisdiction  of  all 
if  one  or  more  are  residents  of  district 
and  others  are  found  there.  Camp  v. 
Gress,  244  F.  121,  156  C.  C.  A.  549, 
certiorari  granted  38  S.  Ct.  14,  245  U. 
S.  655,  62  L.  Ed.  533. 

Even  if  plea  in  abatement  was  good 
as  to  one  of  defendants,  joint  makers 
of  contract,  it  could  not  avail  others, 
in  view  of  this  section.    Id. 

By  this  section,  where  there  are  sev- 
eral defendants,  and  one  or  more  of 
them  are  neither  inhabitants  of  nor 
found  within  the  district  in  which  the 
suit  is  brought,  and  do  not  voluntarily 
appear,  the  court  may  entertain  juris- 
diction and  proceed  to  trial  as  between 
the  parties  properly  before  it;  the  de- 
cree being  without  prejudice  to  those 
not  served  nor  appearing,  the  rule  par- 
ticularly applying  to  parties  having  an 
interest  in  the  controversy,  but  whose 
interest  will   not  be   directly   affected 


l>y  decree  in  their  absence.    Brown  v. 
Crawford  (D.  C.)  252  F.  248. 

4.  Corporation  *  as     inliabitant.— See 

Thomas    v.    South    Butte    Mining    Co., 
230  F.  968.  145  C.  C.  A.  162. 

The  provision  as  to  proceeding  where 
certain  defendants  are  neither  inhab- 
itants nor  "found  in  the  district**  held 
not  to  give  jurisdiction,  except  in  spe- 
cial cases,  otherwise  provided  for,  over 
corporations  not  inhabitants  of  the 
district.  Harasimowicz  v.  Pennsylvan- 
ia R.  Co.  (D.  C.)  232  F.  295. 

7.  Parties  not  indispensable  or  neces- 
sary—in particular  cases.— A  suit  in  a 
federal  court  by  minority  stockholders 
against  the  corporation,  which  is  a 
corporation  of  the  state,  having  its 
property  and  business  therein,  and  the 
managing  director,  who  is  also  a  citi- 
zen and  resident  of  the  state,  in  which 
the  bill  alleges  transactions  by  the  di- 
rectors, who  are  also  the  principal 
stockholders,  by  which  the  corporation 
has  been  defrauded  of  property  for 
their  individual  benefit,  should  not  be 
dismissed  on  motion  because  the  other 
directors  are  not  parties,  wjiere  by  rea- 
son of  their  being  out  of  the  jurisdic- 
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tion  they  cannot  be  serrdd,  and  if 
brought  in  their  joinder  would  oust  the 
jurisdiction  of  the  court.  In  such  case, 
such  directors,  while  proper,  are  not 
indispensable,  parties  even  though  full 
relief  as  to  all  the  transactions  alleged 
cannot  be  granted  without  their  pres- 
ence and  the  court  having  jurisdiction 
over  the  corporation  and  its  property, 
may  and  should,  under  equity  rule  39 
(Comp.  St.  1916,  p.  .2513),  and  this  sec- 
tion, proceed  without  them,  and  grant 
such  relief  as  the  proofs  may  warrant 
and  as  is  within  its  power  Krouse  v. 
Brevard  Tannin  Co.,  249  F.  538,  161 
0.  C.  A.  464. 

8.  Parties  not  Indispensable  or  nec- 
essary to  exercise  of  Jurisdiction  In 
general.--See  General  Inv.  Co.  v.  Lake 
Shore  &  M.  S.  Ry.  Co.  (C.  C.  A.)  250 
F.    160. 

Citizens  of  another  state  held  to  be 
dispensed  with  as  parties  in  federal 
court,  if,  though  necessary  parties,  the 
case  may  be  finally  decided  between  the 
litigants  without  bringing*  them  before 
the  court.  Ex  parte  Equitable  Trust 
Co.  of  New  York,  231  F.  571,  145  C. 
C.  A.  457,  reversing  order  Equitable 
Trust  Co.  of  New  York  v.  Western  Pac. 
Ry.  Co.  (D.  C.)  231  F.  478. 

The  court  may  not  dispense  with  per- 
sons having  rights  so  closely  related  to 
the  issues  between  the  parties  in  court 
that  a  final  decision  cannot  be'  made 
without  affecting  their  rights.    Id. 

Where  the  court  can  do  justice  with- 
out injuring  persons  not  before  it,  it 
will  do  so,  shaping  its  relief  so  as  to 
preserve  the  rights  of  such  absent  per- 
sons, requiring,  if  necessary,  dismissal 
of  the  bill  as  to  them.  Grigsby  v. 
Miller  (D.  C.)  231  F.  521. 

9.  —  In  particular  cases^-ZThat 
agreement  collateral  to  railroad  mort- 
gagee created  equitable  Uen  against 
property  of  another  company  having  no 
property  within  court's  jurisdiction  held 
not  to  defeat  trustee's  right  to  fore- 
close without  making  it  a  party.  Ex 
parte  Equitable  Trust  Co.  of  New  York, 
231  F.  571,  145  C.  C.  A.  457,  revers- 
ing order  Equitable  Trust  Co.  of  New 
York  V.  Western  Pac.  Ry.  Co.  (D.  C.) 
23X  F.  478. 

Plaintiff,  suing  for  libel,  held  entitled 
to  dismiss  as  to  one  defendant,  of  which 


the  court  did  not  have  jurisdiction. 
Stultz  V.  Cousins,  242  F.  794, 155  C.  C. 
A.  382. 

In  suit  by  a  deceased  wife's  adminis- 
trator to  set  aside  a  deed  given  by  her 
and  her  husband,  the  husband,  though 
a  proper  and  necessary,  was  not  an 
'  "indispensable,  party,"  one  so  neces- 
sary that  a  decree  without  his  pres- 
ence would  prejudice  his  rights  and 
leave  the  case  contrary  to  equity  and 
good  conscience,  a  party  whose  inter- 
est in  the  subject-matter  of  the  suit 
and  the  relief  sought  is  so  bound  up 
witti  that  of  other  parties  that  his  legal 
presence  as  a  party  is  an  absolute  ne- 
cessity to  the  court's  right  to  proceed, 
since,  though  the  husband  had  an  in- 
choate interest  in  the  cause,  in  that, 
if  plaintiff  succeeded,  he  would  be  bene- 
fited by  the  litigation  to  the  extent  of 
having  his  title  to  the  property  poten- 
tially established,  subject  to  the  right 
of  the  administrator  to  subject  it  to 
the  payment  of  the  wife's  debts, 
plaintiff  administrator  could  proceed 
without  such  husband  as  a  party 
and  obtain  all  the  relief  to  which  he 
was  entitled,  without  affecting  the  hua- 
band's  interests  or  rights.  Grigsby  v. 
Miller  (D.  C.)  231  F.  521. 

In  suit  to  foreclose  mortgage  secur- 
ing railroad  bonds,  where  appointment 
of  receiver  was  prayed,  held,  under 
this  section  and  equity  rule  39  (Comp. 
St.  1916,  p.  2513),  that  nonresident 
trustee  was  not  indispensable  party, 
and  suit  might  be  proceeded  with, 
though  it  was  not  joined.  Lowenthal  v. 
Georgia  Coast  &  P.  R.  Co.  (D.  C.) 
233  F.  1010. 

Under  this  section  and  in  view  of  Civ. 
Code  Ga.  1910,  §§  3167,  5596,  District 
Court  for  Georgia  has  jurisdiction  of 
suit  for  breach  of  partnership  contract, 
thoup:h  only  one  of  partners  resided 
within  district  and  was  served.  Calder 
&  Richmond  v.  E.  W.  Rosenthal  &  Co. 
(D.  C.)  250  F.  507. 

In  a  foreclosure  suit,  if  it  is  appar- 
ent that  the  presence  of  the  owner  of 
the  equity  of  redemption  will  oust 
the  court  of  jurisdiction,  it  may  pro- 
ceed without  him,  under  this  section 
and  rule  of  equity  39  (Comp.  St.  1916, 
p.  2513),  as  to  the  absence  of  persons 
who  would  bo  proper  parties.  Brown 
V.  Crawford  (D.  C.)  252  F.  248. 


§  1033.  (Jud.  Code,  §  51.)     Civil  suits;  where  to  be  brought. 


I.  CONSTRUCTION  AND   OPERA- 
TION   OF    STATUTE 

I.  Construction  in  general.— See 
Ivanoff  V.  Mechanical  Rubber  Co.  (D. 
C.)  232  F.  173. 

This  section  prohibits  only  the  in- 
stitution of  original  suits,  the  text  of 
the  section  implying  that  suits  may 
be  gotten  into  court  by  some  other 
method.  M.  Hohenberg  &  Co.  v.  Mo- 
bile Liners  (D.  O.)  245  F.  169, 
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'2.  Effect  on  statutes  conferring  ex- 
clusive Jurisdiction  on  federal  courts.— 
The  statutory  provisions  as  to  the 
particular  district  in  which  a  suit  shall 
be  brought  do  not  affect  the  general 
jurisdiction  of  the  federal  court  over 
the  suit.  Champion  Spark  Plug  Co. 
V.  Champion  Ignition  Co.  (D.  C.)  247 
F.  200. 

3.  Effect    on    removal    »f    causes.^— 

See,  also,  notes  under  §  1010. 
Under  Judicial  Code,  §§  28,  51,  action 
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by  nonresident  alien  against  New  Jer- 
sey corporation  pending  in  Ohio  state 
eoart  held  not  removable  to  District 
Court  for  Northern  District  of  Ohio. 
Ivanoff  y.  Mechanical  Bubber  Go.  (D. 
C.)  232  P.  173. 

Judicial  Code  held  not  to  have  chang- 
ed, in  respect  to  removal  of  causes  and 
venue  of  federal  courts,  Judiciary 
Act  of  1887,  as  amended  in  1888,  and 
decisions  under  that  act  are  as  bind- 
ing as  if  made  under  the  Judicial  Code. 
Keating  v.  Pennsylvania  Co.  (D.  C.) 
245  P.  155. 

Under  Judicial  Code,  S  24  (Comp. 
St.  1916,  5  991),  giving  District  Courts 
jurisdiction  of  civil  suits  between  citi- 
zens of  different  states,  etc.,  and  the 
provision  of  this  section  that,  where 
jurisdiction  is  founded  on  diversity  of 
citizenship,  suit  shall  only  be  brought 
in  the  district  of  the  residence  of 
plaintiff  or  defendant,  a  District  Court 
has  jurisdiction  of  a  suit  between  citi- 
zens of  different  states  on  removal 
from  a  state  court,  although  all  of  the 
plaintiffs  were  not  citizens  of  such  dis- 
trict. James  v.  Amarillo  City  Light 
&  Water  Co.  (D.  C.)  251  P.  337. 

Under  Judicial  Code,  §  28  (Comp. 
St.  1916,  S  1010),  providing  for  re- 
moval and  sections  24,  51  (Comp.  St. 
1916,  §§  991,  1033),  relating  to  the  ju- 
risdiction and  venue  of  suits,  a  suit  be- 
gun in  the  state  court  may  be  removed, 
where  there  is  diversity  of  citizen- 
ship between  the  parties,  though  all 
of  the  plaintiffs  were  not  residents  of 
the  district  to  which  it  was  removed. 
Id. 

6.  "Civil  suit"  defined.— Contempt 
proceeding  for  violation  of  injunction 
held  civil  in  nature,  so  that  under  this 
section  District  Court  for  Eastern 
District  of  Wisconsin  could  not  issue 
writ  to  marshal  for  district  of  Massa- 
chusetts for  arrest  of  the  defendants. 
Mitchell  V.  Dexter,  244  F.  926,  157  C. 
C.  A.  276. 

7.  "Citizen,"  "inhabitant,"  or  "resi- 
dent"  defined^— In  the  acts  of  Congress 
defining  the  jurisdiction  of  the  federal 
courts,  thkQ  words  "inhabitant"  and 
**re9idcnt"  are  synonymous,  and  an 
allegation  that  a  complainant  corpora- 
tion is  a  "resident"  of  another  state 
is  sufficient.  Thomas  v.  South  Butte 
Mining  Co.,  230  F.  968,  145  C.  C.  A. 
162. 

As  the  official  residence  of  the  Com- 
missioner of  Patents  is  in  the  District 
of  Columbia,  suits  against  him  in  his 
official  capacity  should  be  commenced 
in  that  District,  Barrett  Co.  v.  Ewing, 
242  F.  506»  155  C.  0.  A.  282. 

A  suit  against  "J.  O.  B.,  sheriff  of 
Coahoma  county,  Miss.,"  was  an  ac- 
tion against  the  individual,  and  not 
against  the  office,  so  that  service  ob- 
tained while  he  was  out  of  his  own 
state,  where  he  was  not  acting  as 
sheriff,  would  not  affect  the  validity  of 


the  service.  Tate  v.  Baugh  (D.  C.) 
262  F.  317. 

10.  "Original  prooast  or  prooeeding" 
dellned^— A  supplemental  biU  to  ob- 
tain a  personal  decree  against  a  non- 
resident participating  in  the  defense, 
on  the  ground  that  he  became  bound 
by  the  decree,  is  an  original  proceed- 
ing, not  dependent  or  ancillary,  and 
hence  requires  original  process  with- 
in the  district;  mere  notice  not  being 
sufficient.  Q.  &  C.  Merriam  Co.  v. 
Saalfield,  36  S.  Ct  477»  241  U.  S.  22, 
60  L.  Ed.  868.- 

Where  bill,  seeking  to  enjoin  cor- 
poration from  selling  its  assets  on 
ground  of  violation  of  anti-trust  acts, 
etc.,  did  not  make  prospective  purchas- 
er party  because  it  was  nonresident  of 
district,  held  that,  i^ter  consummation 
of  transaction,  supplemental  bill,x  seek- 
ing same  relief,  did  not  invoke  ancillary 
jurisdiction  of  court,  and  give  it  juris- 
diction of  purchaser.  Venner  v.  Penn- 
sylvania Steel  Co.  of  New  Jersey  (D. 
C.)   250  F.  292. 

II.  DISTRICT      IN      WHICH      SUIT 
MAY   OR    MUST   BE    BROUGHT 

(A)  Venue   dependent    on   diversity   of 

citizenslUp  or  federal  question 

in  general 

14.  In  general.^Under  Judicial  Code, 
50,  51,   where  jurisdiction  depends 

on  diversity  of  citizenship  alone,  and 
there  is  only  one  defendant,  suit  must 
be  brought  in  either  district  of  his 
residence  or  that  of  plaintiff,  but  where 
there  are  several  defendants,  court  has 
jurisdiction  ot  all  if  one  or  more  are 
residents  of  district  and  others  are 
found  there.  Camp  v.  Gress,  244  F. 
121.  156  C.  C.  A.  549,  certiorari  grant- 
ed 38  S.  Ct  14,  245  U.  S.  055,  62  L. 
Ed.  533. 

The  federal  District  Court  is  with- 
out jurisdiction  solely  on  the  ground  of 
diversity  of  citizenship  where  neither 
plaintiffs  nor  defendants  are  citizens  or 
residents  of  the  forum.  Albert  v.  Bas- 
com  (D.  C.)  245  F.  149. 

{B)  Venue  dependent  on  ciiizenshipt  res- 
idence or  character  of  parties 

15.  Local    actions    in    general.— Rem 

may  not  be  affected  by  direct  operation 
of  decree  where  it  is  beyond  territorial 
jurisdiction  of  court,  but  court  may, 
acting  in  personam,  coerce  action  re- 
specting such  property.  Vineyard 
Land  &  Stock  Co.  v.  Twin  Falls  Sal- 
mon River  Land  &  Water  Co.,  245  F. 
9,  157  C.  C.  A.  305. 

A  federal,  court  for  one  district  has 
no  jurisdiction  beyond  the  territorial 
limits  of  its  district  over  a  party  not 
a  resident  of  the  district,  unless  ju- 
risdiction has  been  extended  thereto  by 
acts  of  Congress.  Rakauskas  v.  Krie 
R,  Co.  (D.  C.)  237  F.  495. 

18.    Aliens— Suits     by     Aliens.— See 
Keating   v.  Pennsylvania  Co.    (D.   C.) 
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245  F.  155.     See,  also,  notes  under  I 
1010. 

Where  the  testimony  showed  that 
plaintiff  was  born  in  Austria,  she  would 
be  considered  an  alien  until  the  con- 
trary was  shown.  Lehigh  Valley  Coal 
Co.  V.  Washko,  231  F.  42,  145  C.  0.  A. 
230. 

Where  plaintiff  is  an  alien,  the  Dis- 
trict Court  of  a  district  other  than 
that  of  defendant's  residence  has  no 
jurisdiction  over  the  action,  unless  the 
parties  consent.  Lehigh  Valley  Coal 
Co.  V.  Washko,  231  F.- 42,  145  C.  C. 
A.  230;  Yanuszauckas  v.  Mailory  S. 
S.  Co.,  232  F.  132,  146  C.  C.  A.  324. 

An  action  to  recover  damages  for 
personal  injury  is  not  one  of  a  local  na- 
ture, and,  where  plaintiff  is  an  alien, 
can  be  brought  only  in  the  district 
whereof  defendant  is  an  inhabitant. 
Kuzma  v.  Witherbee,  Sherman  &  Co. 
(D.  C.)  232  F.  286;  Vitkus  v.  Clyde 
S.  S.  Co.  (D.  C.)  232  F.  288. 

Action  by  alien  must  be  brought  in 
district  where  corporation  is  incorpo- 
rated, or  has  an  office,  or  is  doing  busi- 
ness, if  it  "^ waives  right  to  be  sued  in 
district  of  its  home  office.  Lukosewicz 
v.  Philadelphia  &  Reading  Coal  &  Iron 
Co.   (D.  C.)  232  F.  292. 

A  domestic  corporation  may  be  sued 
in  the  federal  courts  by  an  alien  in  any 
district  where  it  can  be  served  and 
where  it  is  doing  business,  if  i>  does 
not  properly  raise  the  objection  against 
being  sued  elsewhere  than  in  the  dis- 
trict of  its  residence;  the  case  not  be- 
ing one  depending  on  diversity  of  cit- 
izenship alone.  Kakauskas  v.  Erie  R 
Co.   (D.  C.)   237  F.  495. 

If  alien  desires  to  commence  action 
or  bring  suit  against  citizen  of  United 
States,  he  must  resort  to  domicile  of 
defendant  to  sue;  alien  not  being  as- 
sumed to  reside  in  the  United  States, 
though  citizens  may  8ue  in  either  the 
state  of  which  plaintiff  or  the  defend- 
ant is  resident.  Best  v.  Great  North- 
ern Ry.  Co.   (D.  C.)  243  F.  789. 

20.  -*-  Suits  by  citizens  against 
aliens.— A  British  corporation  can  be 
sued  in  a  United  States  court  only  in 
a  district  where  it  can  be  validly  serv- 
ed.   Smithson   v.    Roneo    (D.    C.)    231 

F.  349. 

Aliens  are  not  inhabitants  of  any  dis- 
trict, and  the  restrictions  in  this  sec- 
tion do  not  apply  to  them;  likewise, 
in  patent  cases  the  restrictions  pre- 
scribed by  section  48  (Comp.  St.  1916, 
§  1030)  do  not  apply,  and  aliens  may 
be  sued  in  any  district  within  which 
process  can  be  served  on  them.  San- 
dusky Foundry  &  Machine  Co.  v.  De 
Lavaud  (D.  C.)  251  F.  631. 

21.  Citizens  of  different  states.— On 

removal    from    state    court,   see    ante, 
note   3. 

Federal  court  for  Southern  district 
of  Ohio  held  to  have  jurisdiction  of 
suit  by  resident  of  that  district  against 
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corporation,  a  citizen  and  resident  of 
Colorado.  Twin  Lakes  Land  &  Water 
Co.  V.  Dohner,  242  F.  399,  155  0.  C.  A. 
175. 

Where  federal  jurisdiction  is  invoked, 
founded  only  on  the  fact  that  the  ac- 
tion is  between  citizens  of  different 
states,  and  the  suit  is  brought  in  the 
district  of  the  plaintiff's  residence,  ob- 
jection thereto  on  the  ground  that  the 
suit  should  have  been  brought  in  the 
district  of  the  defendant's  residence 
presents  a  question  of  venue,  rather 
than  of  jurisdiction;  and  if  in  isuch 
case  the  requisite  diversity  of  citizen- 
ship appears  the  objection  is  not  well 
taken  in  view  of  this  section  and  sec- 
tion 991(1).  Tate  v.  Baugh  (D.  C.) 
252  F.  317. 

24.  Corporations— Federal  corpora- 
tions as  affecting  venue.— A  suit  to  en- 
force liability  in  equity  of  a  Kansas 
corporation  on  bonds  of  a  railway  com- 
pany created  ,by  an  act  of  Congress  in- 
volves a  federal  question,  which  under 
this  section  may  not  be  brought  in  any 
other  federal  district  than  that  of  the 
residence  of  the  Kansas  corporation 
without  its  consent.  Male  v.  Atchison, 
T.  &  S.  F.  R.  Co.,  36  S.  Ct.  351,  240 
U.  S.  97,  60  L.  Ed.  544. 

25.  —  Domicile  of  corporations  as 
affecting  venue. — Where  a  corporation, 
a  resident  of  the  district,  was  duly 
served  in  an  unfair  competition  case, 
officers  and  agents  of  the  corporation, 
who  were  nonresidents,  are  not  essen- 
tial parties,  as  a  judgment  against  the 
corporation  will  be  binding  on  its  offi- 
cers and  agents.  Wm.  A.  Rogers,  Lim- 
ited, V.  H.  O.  Rogers  Silver  Co.  (D.  C) 
237  F.  887. 

The  federal  District  Court  for  New 
York  is  without  jurisdiction  over  a 
suit  brought  by  nonresidents  on  a 
cause  of  action  arising  in  Kentucky 
against  a  Maryland  corporation,  which 
maintained  an  agent  in  New  York,  on 
whom  process  was  served.  Budris  v. 
Consolidation  Coal  Co.  (D.  C.)  251  F. 
673. 

26.  —  Transaction   of  business  as 

affecting  venue.— Foreign  railway  com- 
pany, whose  road  lies  wholly  outside 
the  state  of  New  York,  and  whose  only 
business  is  the  sale  of  customary 
through  coupon  passenger  tickets  by 
local  carriers  at  the  latter's  ferry  ter- 
minal, held  not  doing  business  in  the 
Southern  district  of  New  York,  so  that 
process  can  be  served  upon  it  there. 
PhUadelphia  &  R.  Ry.  Co.  v.  McKib- 
bin,  37  S.  Ct.  280,  243  U.  S.  264,  61 
L.  Ed.  710. 

Foreign  railway  company  held  not 
doing  business  within  the  state,  so  as 
to  be  amenable  to  process  because  so- 
called  subsidiary  companies  are  doing 
business  in   the    state.    Id. 

The  New  York  Central  &  Hudson 
River  Railroad  Company  held  not  to  be 
doing  business  in  Ohio,  and  not  sub- 
ject to  suit  in  a  court  of  that  state. 
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General  Inv.  Co.  v.  Lake  Shore  &  M. 
S.  Ry.  Co.  (C.  C.  A.)  250  F.  160. 

Where  foreign  corporation  was  not 
doing  business  within  state  when  serv- 
ed, the  fact  that,  after  service  and  re- 
moval to  federal  District  Court,  prop- 
erty and  vessels  of  corporation  came 
within  district  and  attachment  was  is- 
sued, does  not  give  District  Court 
jurisdiction,  though  it  be  material  on 
question  of  doing  business  in  state. 
Frontier  S.  S.  Co.  v.  Franklin,  S.  S. 
Co.  (D.  C.)  233  F.  127. 

A  cori>oration  owning  vessel  held  not 
to  be  doing  business  within  the  dis- 
trict, so  that  foreign  attachment 
against  its  vessel  could  issue.  Amer- 
ican Potato  Corporation  v.  Boca 
Grande  S.  S.  Co.  (D.  C.)  233  F.  542. 

Despite  Judicial  Code,  §  53,  held, 
thnt  action  against  a  foreign  corpo- 
ration should,  under  section  51,  be 
brought  in  division  of  district  in  which 
plaintiff  resided,  suit  being  based  on 
diversity  of  citizenship,  notwithstand- 
ing foreign  corporation  did  business  in 
other  division  of  the  district.  McCul- 
lough  V.  United  Grocers*.  Corporation 
0).  C.)    247    F.   880. 

Where  Virginia  railroad  company 
which  maintained  no  lines  in  New 
York  solicited  passenger  and  freight 
business  in  New  York,  it  was  not 
thereby  doing  business,  as  solicitors 
merely  sought  to  obtain  business,  re- 
ceived no  money  for  freight,  and  is- 
sued no  tickets  for  transportation  of 
passengers.  Partola  Mfg.  Co.  v.  Nor- 
folk &  W.  Ry.  Co.  (D.  C.)  250  F.  273. 

27.  —  Local  laws  and  compliance 
therewith  as  affectino.  ven^e.— Con- 
structive agreement  by  corporation  to 
submit  to  illegal  statute  as  to  serv- 
ice of  process  held  not  sustainable  on 
anything  less  than  actual  knowledge  of 
the  statute.  King  Tonopah  Mining  Co. 
V.  Lynch  (D.  C.)  232  F.  485. 

Where  a  foreign  corporation  is  ac- 
tually doing  business  in  the  state,  that 
it  has  failed  to  file  a  certificate  re- 
quired by  state  laws,  showing  such 
fact,  does  not  preclude  service  of  pro- 
cess upon  it  within  such  state.  Fron- 
tier S.  S.  Co.  V.  Franklin  S.  S.  Co.  (D. 
C.)  233  F.  127. 

30.  Assignment   of  cause   of  action. 

—Assignee  of  New  York  firm  all  mem- 
bers of  which  were  not  citizens  of 
Southern  district  held,  under  this  sec- 
tion, not  entitled  to  sue  nonresident 
defendants  in  that  district,  and,  cause 
having  been  removed  from  New  York 
court  under  section  28  (Comp.  St.  1916, 
i  1010)  to  Southern  district,  it  should 
be  remanded.  Guaranty  Trust.  Co.  of 
New  York  v.  McCabe  (C.  C.  A.)  250 
F.  609. 

31.  Allegations  in  pleadings.— On  al- 
legations that  plaintiff  was  a  citizen 
and  a  resident  of  New  York  City,  and 
that  defendant  was  a  Pennsylvania  cor- 
poration, an  action  was  properly 
brought  in  the  Southern  district  of  New 


York.  Lehigh  Valley  Coal  Co.  v. 
Washko.  231  F.  42,  145  C.  C.  A.  230. 

(O)  Venue  dependent  on  nature  of  suh- 
ject  matter 

3 1 1/2.  Transitory  actions  In  general. 

— ^A  transitory  action  follows  the  per- 
son, and  may  be  brought  wherever  de- 
fendant can  be  found,  whether  it  is 
an  action  ex  delicto  or  ex  contractu. 
Mauser  v.  Union  Pac.  B.  Co.  (D.  C.) 
243  F.  274. 

34.  Anti-Trust  Act^While  bill 
charging  violation  of  Sherman  and 
Clayton  Acts  presents  federal  question, 
justiciable  under  Judicial  Code,  §  24 
(a),  being  Comp.  St.  1916,  §  991(1),  in 
District  Court,  regardless  of  citizen- 
ship of  parties,  yet  under  this  section 
such  suit  cannot  be  brought  by  original 
process  in  any  other  district  than  that 
of  which  defendant  is  an  inhabitant. 
Venner  v.  Pennsylvania  Steel  Co.  of 
New  Jersey  (D.  C.)  250  F.  292. 

Suit  to  set  aside  transaction  where- 
by one  corporation  acquired  property 
of  competitor  on  ground  that  it  was 
in  violation  of  Sherman  and  Clayton 
Acts,  must  be  brought  in  district 
wherein  defendant  is  inhabitant,  as  pro- 
vided by  this  section;  none  of  venue 
provisions  of  these  acts  being  applica- 
ble.   Id. 

35.  Attachments— Service  of  process 
may  be  had  on  the  owner  of  a  steam- 
ship by  attachment  in  any  federal  dis- 
trict in  which  the  owner's  property 
may  be  found,  though  his  residence 
and  principal  place  of  business  be  in 
another-  district.  American  Potato 
Corp.  v.  Boca  Grande  S.  S.  Co.  (D. 
C.)  233  F.  542. 

46.  Death.— An  action  under  the  Vir- 
ginia statute  (Code  1904,  §  2902)  giv- 
ing right  of  action  for  death  resulting 
from  wrongful  act,  neglect,  or  default, 
where,  had  not  death  ensued,  deceas- 
ed might  have  recovered,  is  transi- 
tory; and,  statute  being  remedial,  such 
action  can  be  maintained  in  federal 
District  Court  for  district  other  than 
that  of  Virginia.  Lauria  v.  E.  I.  Du 
Pont  De  Nemours  &  Co.  (C.  C.  A.) 
250  F.  353. 

50.  lnJunction.^Injunction  may  be 
granted  against  subordinates  of  Secre- 
tary of  Agriculture  for  attempting  to 
enforce  unlawful  orders,  though  Secre- 
tary of  Agriculture,  not  being  within 
district,  and  not  appearing,  could  not 
have  been  enjoined.  Brougham  v.  Blan- 
ton  Mfg.  Co.,  243  F.  503,  156  C.  C.  A. 
201. 

53.  Lien    or  dalm    on    property.— A 

suit  to  establish  a  lien  upon  or  claim 
to  property  brought  under  Judicial 
Code,  §  57  (Comp.  St  1916,  §  1039), 
may  be  maintained  in  federal  District 
Court  for  stote  where  property  is  sit- 
uated, though  neither  plaintiff  nor  de- 
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fendant  is  a  resident  thereof.  Albert  y. 
Bascom  (D.  C.)  245  F.  149. 

Plaintiffs  held  not  entitled  under  Ju- 
dicial Code,  §  57,  to  maintain  in  fed- 
eral District  Court  for  state  in  which 
was  located  property  suit  to  subject 
interest  of  their  trustee  in  such  prop- 
erty to  lien;  neither  plaintiffs  nor  dev- 
isees of  trustee  being  residents  of 
state,  and  plaintiffs  having  no  lien  on 
euy    particular   property.    Id. 

Suit  against  devisees  and  heirs  to 
subject  lands  of  decedent  to  payment 
of  debts  held  one  in  personam,  an4 
hence  such  suit  cannot,  under  Judicial 
Code,  §  57,  be  maintained  in  federal 
District  Court  for  state  in  which  land 
was  located,  where  neither  plaintiffs 
nor  defendants  were  residents  or  citi- 
zens.   Id. 

Suit,  which  was  not  one  to  enforce 
lien  or  remove  cloud  from  title,  must, 
where  basis  of  jurisdiction  was  di- 
versity of  citizenship  be  begun  in  ac- 
cordance with  Judicial  Code,  §  51,  ei- 
ther in  district  of  residence  of  com- 
plainant or  defendant,  and  cannot  be  in- 
stituted in  district  wherein  property  of 
defendant,  transfer  of  which  was  at- 
tacked, was  located.  Bank  of  Com- 
merce &  Trust  of  Richmond,  Va.,  v. 
McArthur  (D.  C.)  248  F.  138. 

60.  Penalties  and  forfeitures.— An 
action  to  recover  the  penalty  provided 
by  section  5  of  the  Immigration  Act 
of  February  20,  1907,  amended  March 
26,  1910  (Comp.  St.  1916,  fS  4244. 
4247,  4250),  is  not  governed  by  this 
section,  but  may,  under  Rev.  St.  § 
732  (Comp.  St.  1916,  f  1025),  be 
brought  in  the  district  where  the  im- 
ported alien  wae  to  perform  labor  for 
a  foreign  corporation.  Tomkins  v.  Pat- 
er son  (D.  C.)  238  F.  879. 

61 '/2.  Subrogation^— A  federal  court 
has  jurisdiction  of  an  action  at  law  by 
sureties  to  recover  the  amount  they 
paid  under  a  judgment  recovered  in 
the  state  court  of  another  district. 
Cooper  V.  Jewett,  233  F.  618,  347  C. 
C.  A.  426. 

Where  sureties,  having  satisfied  judg- 
ment against  their  principal  in  court  of 
foreign  state,  were  subrogated  to  rights 
of  creditor,  a  suit  in  equity  to  enforce 
such  rights  may  be  maintained  in  fed- 
eral District  Court  of  a  district  not  in- 
cluding state  where  judgment  was  ren- 
dered.   Id. 

III.  WAIVER     OF    PRIVILEGE    TO 

BE  SUED   IN  PROPER  DISTRICT 

AND    OBJECTIONS 

See,  also,  notes  under  §  1019. 

65.  Right  to  waive  prlvllege.F-Where 

jurisdiction  of  federal  court  depends  up- 
on diversity  of  citizenship  under  this 
section,  plaintiff  in  case  of  removal  has 
right  to  insist  upon  or  waive  his  objec- 
tion to  jurisdiction  because  district  is 
not  proper  district.  Guaranty  Trust 
('o.  of  New  York  v.  McCabe  (O.  C.  A.) 
250  F.  699. 
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Under  Act  March  3, 1887,  as  amended 
by  Act  Aug.  13,  1888,  held,  that  aUen's 
right  to  object  to  place  of  suit  or  to 
any  defect  in  service  may  be  waived. 
Smithson  v.  Roneo  (D.  C.)  231  F.  349. 

Court  of  district  other  than  that  of 
defendant's  residence  held  authorized  to 
exercise  jurisdiction,  where  objection  is 
waived  and  case  is  within  general  juris- 
diction of  federal  courts.  Tauza  v. 
Pennsylvania  H.  Co.  (D.  C.)  232  F.  294. 

Where  a  foreign  corporation  is  sued 
in  a  federal  court  of  a  district  of  which 
it  is  not  a  resident,  objection  to  the  ju- 
risdiction may  be  waived.  Bakauskas 
V.  Erie  R.  Co.  (D.  C.)  237  F.  495. 

In  an  action  in  the  federal  court  for 
the  Eastern  District  of  New  York,  held, 
that  service  on  ticket  agent  of  defend- 
ant, a  local  corporation  not  doing  busi- 
ness in  district,  pursuant  to  Code  Civ. 
Proc.  N.  Y.  §  432,  was  not  void,  but  was 
sufficient  as  basis  for  waiver  by  defend- 
ant of  objections  to  jurisdiction.    Id. 

The  statutory  provisions  as  to  the 
particular  district  in  which  a  suit  shall 
be  brought  give  to  defendant  a  personal 
privilege  as  to  the  venue,  w^hich  he  may 
insist  upon  or  waive.  Champion  Spark 
Plug  Co.  V.  Champion  Ignition  Co.  (D. 
C.)  247  F.  200. 

66.  Manner  of  waiving  privilege  In 
general.— Refusal  to  dismiss  when  it  ap- 
pears at  trial  that  defendant  did  not 
know  averments  of  citizenship  and  resi- 
dence were  untrue  and  that  action  was 
brought  in  wrong  district  held  error. 
Lehigh  VaUey  Coal  Co.  v.  Washko,  231 
F.  42,  145  C.  C.  A.  230. 

Defendant,  taking  no  step  to  stop  fur- 
ther prosecution  of  suit  brought  in 
wrong  district,  held  to  waive  his  right 
Id. 

The  objection  to  the  court*s  want  of 
jurisdiction,  because  of  the  fraud  by 
which  defendant  was  brought  into  the 
district  for  service,  is  not  waived  by 
defendant  going  to  trial  on  the  merits, 
especially  when  a  bUl  of  exceptions  was 
prepared  explicitly  covering  the  refusal 
of  the  court  to  set  aside  the  service. 
Blandin  v.  Ostrander,  239  F.  700,  152 
C.  C.  A.  534. 

In  action  against  corporation,  held 
that,  by  coupling  other  objections  with 
an  objection  to  the  method  of  service, 
it  waived  defect  in  service  and  objec- 
tion to  being  brought  into  the  district. 
Lukosewicz  v.  Philadelphia  &  Reading 
Coal  &  Iron  Co.   (D,  C.)  232  F.  292. 

The  right  of  a  defendant  in  a  federal 
court  to  insist  upon  its  privilege  of  be- 
ing sued  only  in  the  district  of  its  resi- 
dence held  to  have  been  waived  by  delay 
in  asserting  it.  Pennsylvania  R.  Co.  v. 
Swift  &  Co.  (D.  C.)  242  F.  92. 

68.  -^  By  consent.— Suit  in  equity  to 
compel  issuance  of  patent  under  Rev. 
St  §  4915  (Comp.  St  1916,  §  9460). 
may  be  brought  against  the  Commis- 
sioner of  Patents  with  his  consent  out- 
side of  District  of  Columbia,  when 
there  is  no   opposing  party.     Barrett 
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Co.  v.  Ewing,  242  F.  506,  166  O.  O.  A. 
282, 

69.  —  By  appearance.— See  Keating 
V.  Pennsylvania  Co.  (D.  C.)  245  F.  156. 

Right  of  foreign  corporation  to  chal- 
lenge jurisdiction  held  not  lost  by  spe- 
cial appearance  to  object  to  jurisdiction 
by  motion  to  vacate  service  of  sum- 
mons, nor  because  of  continuance,  the 
order  for  which  directed  plaintiff  to 
amend,  so  as  to  disclose  citizenship. 
Meisukas  v.  Greenough  Red  Ash  Coal 
Co.,  37  S.  Ct  593,  244  U.  S.  54,  61  L. 
Ed.  987. 

Where  defendant  appeared  specially 
for  the  purpose  of  moving  to  dismiss, 
and  the  notice  of  appearance  so  stated, 
defendant's  appearance  was  special)  and 
did  not  confer  jurisdiction  on  the  court. 
Yanuszauckas  v.  Mallory  S.  S.  Co.,  232 
F.  132.  146  C.  C.  A.  324. 

An  application  for  a  general  order  for 
extension  of  time  to  plead  did  not  give 
the  court  jurisdiction,  by  converting  the 
appearance  into  a  general  one.    Id. 

Averments  that  plaintiff  was  a  citizen 
by  residence  are  meaningless,  as  citizen- 
ship can  be  acquired  only  by  birth  and 
naturalization,  so  rights  of  defendant, 
who  was  sued  in  the  United  States  Dis- 
trict Court,  and  appeared  specially,  are 
not  affected  by  an  amendment  wherein 
plaintiff's  alienage  was  set  up.    Id. 

The  right  to  object  to  being  sued  in  a 
district  other  than  that  of  defendant's 
or  plaintiff's  residence  is  a  privilege, 
which  may  be  waived,  and  which  is 
waived  by  a  general  appearance  to  con- 
test any  matter  on  the  merits.  Great 
Lakes  &  St  Lawrence  Transp.  Co.  v. 
Scranton  Coal  Co.,  239  F.  603,  152  C. 
C.  A.  437. 

The  objection  that  defendant  does  not 
reside  in  the  district  in  which  the  suit 
was  brought  is  one  which  may  be  waiv- 
ed by  defendant,  and  is  waived  by  his 
general  appearance  and  by  procuring  ex- 
tensions of  time  to  plead,  with  the 
agreement  that  the  issue  should  be  of  a 
day  certain.  Enright  v.  Heckscher,  240 
F.  863,  153  C.  C.  A.  549. 

Where  petition  for  appointment  of  re- 
ceiver of  foreign  corporation  was  filed 
in  federal  District  Court  for  state 
wherein  it  was  doing  its  principal  busi- 
ness, corporation's  voluntary  appear- 
ance and  filing  of  answer  cured  any  ob- 
jections on  ground  of  want  of  jurisdic- 
tion of  its  person.  Scattergood  v. 
American  Pipe  &  Construction  Co.,  249 
F.  23,  161  C.  C.  A.  83,  certiorari  grant- 
ed Hitchcock  V.  Scattergood,  38  S.  Ct. 
583,  247  U.  S.  516,  62  L.  Ed.  1244. 

A  special  appearance  to  challenge  ju- 
risdiction held  not  converted  into  a  gen- 
eral appearance  by  obtaining  an  exten- 
sion of  time  to  plead  by  an  order  re- 
citing that  it  was  without  prejudice. 
Kuzma  y.  Witherbee,  Sherman  &  Co. 
(D.  C.)  232  F.  286. 

Defendants,  moving  to  set  aside  serv- 
ice and  asking  for  stay  until  determina- 
tion of  the  motion,  held  not  to  have 


waived  defect  in  service.  Harasimowici 
V.  Pennsylvania  B.  Co.  (D.  O.)  232  F. 
295. 

That  a  motion  for  relief  in  progress 
of  caus<l  was  oral  does  not  qualify  ap- 
pearance thus  made.  Everett  By., 
Light  &  Power  Co.  v.  U.  S.  (D.  C.) 
236  F.  806. 

Appearance,  which  means  coming  into 
court  as  party  in  proceeding  and  asking 
relief  in  progress  of  cause,  may  be 
made  by-  a  party  in  person  or  by  his 
agent.    Id. 

Waiver  by  genei^al  appearance  covers 
merely  right  to  object  to  the  district  in 
which  the  case  should  ue  heard.  Sa- 
wickas  V.  Singer  Mfg.  Co.  (D.  C.)  241 
F.  600. 

A  defendant  does  not  consent  to  ju- 
risdiction of  federal  court  of  particular 
district  by  special  appearance,  even 
when  coupled  with  an  application  for 
extension  of  time  to  answer,  if  the  plea 
be  overruled.  Budris  v.  Consolidation 
Coal  Co.  (D.  C.)  251  F.  673. 

A  waiver  by  any  act  equivalent  to  a 
general  appearance  will  confer  jurisdic- 
tion upon  a  federal  District  Court  to 
hear  an  action  brought  by  an  alien 
against  a  domestic  corporation  in  a  dis- 
trict other  than  that  in  which  the  cor- 
poration was  organized  and  of  which  it 
was  a  citizen.    Id. 

The  interposition  in  a  federal  District 
Court  of  a  special  appearance  to  ques- 
tion jurisdiction  over  the  cause  of  ac- 
tion or  of  the  person  of  the  defendant 
waives  any  defect  because  of  ithe  serv- 
ing a  summons  of  the  court  in  an  ad- 
jacent district.    Id. 

A  special  appearance  in  federal  court 
for  the  purpose  of  securing  dismissal  of 
a  particular  action,  because  of  lack  of 
jurisdiction  over  defendant,  will  not  be 
waived  by  the  mere  exercise  of  the  ju- 
risdiction with  defendant's  consent, 
necessary  to  hear  the  motion.    Id. 

Where  defendant  appeared  specially 
in  federal  court,  attacking  the  jurisdic- 
tion, a  plea  in  bar  on  the  ground  of 
prior  adjudication  m&%  also  be  inter- 
posed, as  it  is  not  a  consent  for  the  ex- 
ercise of  jurisdiction  in  the  particular 
case,  unless  interposed  before  the  mak- 
ing of  the  special  plea,  or  as  a  waiver 
thereof,  if  subsequently  made.    Id. 

That  defendant,  who  appeared  spe- 
cially, objecting  to  the  jurisdiction  of 
the  federal  court,  prayed  costs,  which 
the  court  could  not  grant,  if  without  ju- 
risdiction, is  not  a  waiver  of  objections 
to  the  jurisdiction.    Id. 

72. By  pleading  to  the  merits.^ 

See  Sandusky  Foundry  &  Machine  Co. 
V.  De  Lavaud  (D.  C.)  251  F.  631. 

Objection  to  jurisdiction  that  foreign 
corporation  was  not  doing  business 
within  the  state  held  not  waived  by 
filing  answer  to  the  merits,  after  mo- 
tion to  vacate  service  of  process  had 
-been  overruled  by  federal  court,  to 
which  cause  had  been  removed.    Toledo 
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Railways  &  Light  Co.  v.  HUl,  37  S.  Ct. 
591,  244  U.  S.  49,  61  L.  Ed.  982. 

In  action  in  federal  court,  defendant, 
a  foreign  corporation,  by  answering  to 
merits  and  setting  up  counterclaim, 
without  raising  by  demurrer  question 
of  court's  jurisdiction  by  service  on  de- 
fendant's agent,  waived  all  objections, 
and  cannot  thereafter  urge  them. 
Moore  Filter  Co.  v.  Taugher,  239  F. 
105,  151  C.  O.  A.  279. 

In  a  widow's  action  to  recover  for  the 
benefit  of  herself  and  her  minor  chil- 
dren damages  provided  for  by  statute 
for  the  death  of  her  husband,  the  de- 
fendant appeared  generally  and  an- 
swered. Thereafter  defendant  moved 
to  withdraw  its  aopearance  and  an- 
swer, and  file  a  pl«i  to  the  jurisdiction 
on  the  ground  that  the  District  Court, 
in  which  suit  was  had,  was  without  ju- 
risdiction, because  defendant  resided  in 
another  district  in  a  different  state  and 
the  widow  was  an  alien.  Held  that,  as 
a  plea  to  the  merits  waives  objections 
to  the  jurisdiction,  defendant,  while  en- 
titled to  withdraw  its  answer,  could  not 
file  a  plea  to  the  jurisdiction,  and  at 
the  same  time  answer  to  the  merits  of 
the  action.  Kever  v.  Philadelphia  & 
Reading  Coal  &  Iron  Co.  (D.  C.)  234 
F.  814. 

74.  By  motion  to  dismiss.— De- 
fendant held  to  have  waived  objection 
to  action  by  alien  in  Wrong  district  by 
moving  to  dismiss  on  that  ground,  and 
on  the  further  ground  that  no  cause  of 
action  had  been  proved.  Lehigh  Valley 
Coal  Co.  V.  Washko,  231  F.  42,  145  C. 
C.  A.  230. 

A  motion  by  defendants  to  dismiss  on 
grounds  going  to  the  merits  is  a  waiv- 
er of  any  objection  to  the  venue  or  ju- 
risdiction of  the  particular  court,  where 
it  has  general  jurisdiction  by  reason  of 
diversity  of  citizenship.  McLean  Lum- 
ber Co.  V.  U.  S.  (D.  C.)  237  F.  460. 

76.  Time  to  raise  objection  to  avoid 
waiver. — Defendant,  knowing  that 
plaintiff  is  alien  suing  in  wrong  district, 
may  move  to  dismiss  or  proceed  to  tri- 
al, but,  if  not  advised  of  plaintiff's  al- 
ienage, may  raise  the  point  at  the  trial. 
Lehigh  Valley  Coal  Co.  v.  Washko,  231 
F.  42,  145  C.  C.  A.  230. 

Where  it  appears  at  trial  that  de- 
fendant did  not  know  action  was 
brought  in  wrong  district,  right  to  as- 
sign refusal  to  dismiss  as  error  held 
not  lost  by  completing  the  trial.     Id. 

78.  Determination  of  objections.— See 

Fitzhuj^h  V.  Reid  (D.  C.)  252  F.  234. 

Where  facts  appear  indicating  that 
plaintiff  is  suing  in  wrong  district,  held, 
that  trial  may  be  suspended  for  produc- 
tion of  witnesses  on  issue  of  defend- 
ant's knowledge  thereof  when  it  ap- 
peared, joined  issue,  or  went  to  trial. 
Lehigh  VaUey  Coal  Co.  v.  Washko,  231 
F.  42,  145  C.  C.  A.  230. 

Issue  as  to  defendant's  knowledge 
that  action  is  brought  in  wrong  dis- 
trict, when  it  appeared,  joined  issue,  or 
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went  to  trial,  held  determinable  by  the 
judge.     Id. 

iV.  PROCESS 

79.  District  to  whidi  process  may  Is- 
sue.— In  action  against  corporation, 
held,  that  valid  judgment  could  not  be 
rendered  unless  defendant  was  served 
within  the  district,  or  voluntarily  ap- 
peared, and  service  on  designated  agent 
in  another  district  was  not  valid.  Lu- 
kosewicz  v.  Philadelphia  &  Reading 
Coal  &  Iron  Co.  (D.  C.)  232  F.  292. 

The  ordinary  monition  may  issue  in 
any  district  where  a  shipowner  main- 
tains a  statutory  agent  on  whom  pro- 
cess can  be  served.  American  Potato 
Corporation  v.  Boca  Grande  S.  S.  Co. 
(D.  C.)  233  F.  542, 

The  federal  Circuit  Court  in  contro- 
versies cognizable  in  equity  has  juris- 
diction throughout  the  limits  of  the 
state  wherein  it  sits,  and  its  process 
runs  to  any  and  all  federal  districts 
within  the  state  where  proper  notice 
and  opportunity  to  be  heard  was  given. 
Samuel  v.  Houston  Oil  Co.  of  Texas 
(Tex.  Civ.  App.)  193  S.  W.  246. 

80.  Service  of  process-^Resident  di- 
rector and  vice  president  of  a  foreign 
corporation  may  not  be  served  with 
process  in  action  against  such  corpora- 
tion not  doing  business  in  the  state. 
Toledo  Railways  &  Light  Co.  v.  Hill, 
37  S.  Ct.  591,  244  U.  S.  49,  61  L.  Ed. 
982. 

Finding  that  superintendent  of  for- 
eign corporation's  mill  was  not  agent 
or  attorney  for  purpose  of  service  of 
process  held  not  unsupported  by  the 
evidence,  and*  not  erroneous.  Boultbee 
V.  International  Paper  Co.,  229  F.  951, 
144  C.  C.  A.  233. 

Authority  of  alleged  agent  of  foreign 
corporation  to  receive  service  of  pro- 
cess held  dependent  upon  his  character, 
the  surrounding  facts,  and  proper  in^ 
ferences  therefrom.     Id. 

A  sales  agent  held  not  to  have  been 
managing  agent  of  foreign  corporation, 
on  whom  process  against  the  corpora- 
tion could  be  served,  under  Code  Civ. 
Proc.  N.  Y.  §  432,  subd.  3.  American 
Oil  &  Supply  Co.  V.  Western  Gas 
Const.  Co.,  239  F.  505,  152  C.  C.  A. 
383. 

Service  upon  vice  president  and  gen- 
eral manager  of  foreign  corporation 
held  sufficient,  if  he  was  within  the  dis- 
trict upon  corporate  business.  Twin 
Lakes  Land  &  Water  Co.  v.  Dohner, 
242  F.  399,  155  C.  C.  A.  175. 

In  suit  against  English  corporation, 
which  owned  stock  in  New  York  cor- 
poration, service  of  process  on  manag- 
ing director  while  in  the  country  on 
pleasure  trip,  during  which  he  conduct- 
ed some  business  negotiations,  held  not 
a  valid  service.  Smithson  v.  Roneo  (D. 
C.)  231  F.  349. 

Foreign  corporation  held  not  entitled 
to  object  to  service  on  officer  who,  on 
pleasure  trip,  exercises  official  connec- 
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tion  with  company  in  conduct  of  its  or- 
dinary business,  and  is  served  in  such 
capacity.    Id. 

Service  of  process  on  corporation's 
designated  agent  in  another  district  of 
the  same  state  held  to  be  set  aside. 
Tauza  v.  Pennsylvania  R.  Co.  (D.  C.) 
232  F.  294. 

Where  corporations  had  no  regular 
place  of  business  -or  representative  in 
Eastern  district  of  New  York,  service 
on  sales  agent  residing  therein,  but 
having  office  in  the  Southern  district, 
held  insufficient.  Harasimowicz  v. 
Pennsylvania  R.  Co.  (D.  C.)  232  F.  295. 

Where  affidavit  to  quash  service  of 
process  on  vice  president  of  foreign 
corporation,  while  in  state  and  district, 
did  not  clearly  show  vice  president  was 
not  within  district  on  corporate  busi- 
ness or  that  corporation  was  not  doing 
business  therein,  question  will  be  re- 
ferred to  a  master.  Ryan  v.  Ohmer 
(D.  C.)  233  F.  165. 

Where  an  agent  of  a  foreign  corpora- 
tion was  temporarily  within  the  state 
and  federal  district  upon  private  busi- 
ness, service  upop  him  is  not  a  binding 
seryice  upon  the  corporation.     Id. 

Where  a  foreign  corporation  files  a 
certificate  within  a  state  and  designates 
an  agent,  the  corporation  does  not  thus 
become  an  actual  resident  of  a  federal 
district  within  the  state  wherein  it  has 
DO  place  of  business,  and  service  of 
summons  on  the  agent  in  another  dis- 
trict does  not  confer  jurisdiction  upon 
the  District  Court  of  the  former  dis- 
trict. Rakauskas  v.  Erie  R.  Co.  (D.  0.) 
237  F.  495. 

Notwithstanding  this  section,  in  a  suit 
in  a  federal  court  in  a  district  of  which 
defendant  is  not  a  resident,  the  court  is 
without  jurisdiction  to  render  a  per- 
sonal judgment  without  personal  serv- 
ice on  defendant  within  the  district. 
Dutton  V.  First  Nat  Bank  of  Way- 
cross,  Ga.  (D.  C.)  244  F.  236;  Albert 
V.  Bascom  (D.  C.)  245  F.  149. 

82.  —  Service  procured  hy  fraud  or 

forced— On  motion  to  set  aside  serv- 
ice of  summons  for  fraud,  evidence 
held  to  show  that  defendant  waS  in- 
duced by  a  friend  of  plaintiff  to  come 
into  district  of  plaintiff *s  residence,  so 
that  plaintiff  might  serve  him  there, 
by  false  representations,  that  the 
friend  desired  to  meet  defendant  on 
business.  Blandin  v.  Ostrander,  239 
F.  700,  152  C.  C.  A.  534. 


Where  plaintiff  expected  a  friend  to 
give  him  assistance  in  procuring  serv- 
ice on  defendant  in  the  district  of 
plaintiff's  residence,  he  is  responsible 
for  the  fraud  of  the  friend  in  procur- 
ing defendant's  presence,  thou{;h  he 
did  not  know  that  fraud  was  employed. 
Id. 

Where  federal  industrial  mediator, 
resident  of  Colorado,  voluntarily  went 
from  California  to  Hot  Springs,  Ark., 
to  secure  treatment  for  illness,  and 
there  was  served  with  process  from 
Arkansas  court  by  plaintiffs,  guilty  of 
no  fraud  in  inducing  him  to  go  to 
Arkansas,  though  all  witnesses  were 
residents  of  Colorado,  Wyoming,  and 
California,  plaintiff  was  properly  sued 
in  Arkansas,  action  being  transitory, 
and  it  was  not  abuse  of  process.  Fitz- 
hugh  V.  Reid  (D.  C.)  252  F.  234. 

Party  ordinarily  has  right  to  insti- 
tute and  maintain  transitory  action  in 
any  court  of  competent  jurisdiction 
where  personal  service  can  be  had  on 
defendant  whereby  court  obtains  ju- 
risdiction of  person;  but  if,  by  sham 
transfers  or  trickery,  to  force  payment 
of  unjust  claim,  suit  is  instituted  in 
court  whose  jurisdiction  could  not 
have  been  invoked  except  by  fraud,  in- 
stitution constitutes  abuse  of  pro- 
cess.   Id. 

84.  —  Return  of  service.— An  er- 
roneous statement  in  the  return  of 
'process  cannot  prevail  against  the 
sworn  statement  in  the  petition  that 
defendant  surety  company  is  a  corpo- 
ration of  Oklahoma,  which  statement 
is  conclusive  on  the  point  against  plain- 
tiff. U.  S.  V.  Southern  Dredging  Co. 
(D.  C.)  251  F.  400. 

85.  Privileges  and  exemptions.— Un- 
der the  rule  of  the  federal  courts,  a 
witness  within  a  jurisdiction  foreign  to 
him  to  give  testimony  is  protected 
from  service  of  process  while  there, 
and  in  coming  and  going.  Central  Ry. 
Signal  Co.  v.  Jackson  (D.  C.)  238  F. 
625. 

cirro  WITHOUT  definite 

APPLICATION 

Arbetter  Felling  Much.  Co.  v.  Lewis 
Blind  Stitch  Mach.  Co.  (C.  C.  A.)  230 
•F.  992;  Ostrom  v.  Edison  (D.  C.) 
244  F.  228;  Champion  Spark  Plug 
Co.  V.  Champion  Ignition  Co,  (D.  C.) 
247  F.  200. 


§  1034.  (Jud.  Code,  §  52.)     Suits  in  States  containing  more  than 
one  district. 


See  Thomas  v.   South  Butte  Mining 
Co.,  230  F.  968,  145  C.  C.  A.  162. 

In  generai^-The  residence  and  cit- 
izenship of  one  necessary  defendant 
in  the  judicial  district  and  the  appro- 
priate division  will,  at  the  suit  of  a 
citizen  of  another  state,  draw  to  the 
federal  court  there  the  rights  of  all 
concerned,  if  essential  to  complete  de- 


termination.   Jennings  v.  Smith  (D.  C.) 
232  F.  921. 

Under  this  section,  Judicial  Code,  § 
57  (Comp.  St.  1916,  §  1039),  and  equi- 
ty rule  37  (Comp.  St.  1916,  p.  2512), 
where  some  defendants  were  residents 
of  Southern  district  of  Georgia  and 
were  claiming  adversely  to  plaintiffs, 
appointment    of    administrators    resid- 
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ing  in  Northern  district  held  not  to 
diyest  jurisdiction  of  District  Court 
for  Southern  district.  Jennings  t. 
Smith  (D.  O.)  242  F.  561. 

Under  this  section,  suit  against  sev- 
eral defendants,  some  of  whom  resided 
in  Northern  and  some  in  Southern  dis- 
trict of  Florida,  though  not  local,  may 
be  maintained  in  Southern  district. 
Bank  of  Commerce  &  Tru^t  of  Rich- 
mond. Va.,  V.  McArthur  (D.  C.)  248 
F.  138. 

District  In  which  suit  may  or  must 
be  brought.— Under  Judiciary  Act, 
§  52,  suit  for  negligence  and  miscon- 
duct of  national  banli  directors,  Hying 


part  in  one  and  part  in  the  other  of 
two  federal  court  districts  of  a  state, 
may  be  brought  in  either.  Dudley  t. 
Hawkins  (D.  C.)  239  F.  386. 

—  Waiver  of  privilege  to  be 
sued  in  proper  districtw— Under  this 
^section,  if  there  be  but  one  defendant, 
he  may  waive  being  sued  in  the  wrong 
district,  but  where  there  are  two  or 
more  defendants  residing  in  different 
districts,  then  to  reach  the  defendants 
not  residing  in  the  district,  suit  must 
be  brought  as  the  statute  directs,  etc. 
Primos  Chemical  Co.  v.  Fulton  Steel 
Corporation  (D.  C.)  254  F.  454. 


§  1035.  (Jud.  Code,  §  53.)     Districts  containing  more  than  one  di- 
vision;  where  suit  to  be  brought;   transfer  of  criminal  cases. 


See  Thomas  v.  South  Butte  Mining 
Co.,  230  F.  968,  145  C.  C.  A.  162. 

Division  of  district  in  which  suit  may 
be  brought.— Despite  this  section  held, 
that  action  against  a  foreign  corpora- 
tion should,  under  section  51,  be  brought 
in  division  of  district  in  which  plaintiff 
resided,  suit  being  based  on  diversity  of 
citizenship,      notwithstanding      foreign 

§  1036:  (Jud.  Code,  §  54.)     Suits 

"Inhabitanr*  and  "resident*'  defined. 

— See  Thomas  v.  South  Butte  Mining 
Co.,  230  F.  968,  145  C.  C.  A.  162. 

Jurisdiction  and  venue  In  looal  ac- 
tions or  suits^— Where  the  United 
States  Circuit  Court  for  the  Eastern 
District  of  Tennessee  had  jurisdiction 
of  a  suit  to  quiet  plaintiff's  title  to  land 
alleged  to  be  in  Tennessee,  and  to  can- 
cel defendants'  grants  from  North  Car- 
olina, its  decree  for  complainant  was 
conclusive  of  the  rights  of  parties,  and 
available  to  the  complainant  and  to 
those  claiming  under  him,  against  the 
defendants  and  those  claiming  under 
them.  Ferguson  v.  Babcock  Lumber 
&  Land  Co.  (C.  C.  A.)  252  F.  705. 

After  a  decree  for  complainant  in 
the  United  States  Circuit  Court  for 
the  Eastern  District  of  Tennessee,  in  a 
suit  to  quiet  title  to  land  involving  the 
question  of  its  location  in  Tennessee 
or  in  North  Carolina,  the  Circuit 
Court's  dismissal  of  a  bill  of  review  on 
the  merits,  affirmed  on  appeal  to  th^ 
Circuit  Court  of  Appeals,  and  on  cer- 
tiorari by  the  United  States  Supreme 
Court,  all  after  discovery  of  a  plat 
showing  that  the  land  was  in  North 
Carolina,  amounted  to  an  affirmation  of 

§  1037.  (Jud.  Code,  §  55.)     When 

Suit  of  local  nature.— A  suit  for  the 
appointment  of  receivers  to  conserve 
and  protect  the  assets  of  a  corpora- 
tion is  one  of  a  local  nature,  within 
Judicial  Code,  §  54  (Comp.  St.  1918, 
§  1036),  and  under  this  section  can- 
not be  maintained  in  a  district  where- 
in the   corporation  was  not  domiciled 


corporation  did  business  in  other  divi- 
sion of  the  district.  McCullough  v. 
United  Grocers*  Corporation  (Ohio) 
247  F.  880. 

Prosecutions  for  crime8.F— Under  this 
section  an  indictment  cannot  be  found 
in  a  division  other  than  the  one  in 
which  the  offense  was  committed.  U. 
S.  V.  Chennault  (D.  C.)  230  F.  942. 

of  a  local  nature,  where  brought. 

the  validity  of  the  Circuit  Court's  orig- 
inal decree.    Id. 

An  adjudication  of  the  United  States 
Supreme  Court  in  a  suit  between  the 
two  states  that  the  land  was  in  North 
Carolina,  made  pending  the  bill  of  re- 
view, did  not  impair  the  validity  of 
that  decree.    Id. 

—  Creditors'  suit  for  appointment 
of  receiver.— A  suit  for  the  appoint- 
ment of  receivers  to  conserve  and 
protect  the  assets  of  a  corporation  is 
one  of  a  local  nature,  within  this  sec- 
tion, and  under  section  55  (Comp.  St. 
1916,  §  1037)  cannot  be  maintained  in 
a  district  wherein  the  corporation  was 
not  domiciled  and  had  no  property  of 
a  fixed  nature.  Primos  Chemical  Co. 
V.  Fulton  Steel  Corporation  (D.  C.) 
254  F.  454.  . 

Issuance  of  process.— In  a  suit  of  a 
local  nature,  where  process  is  served 
on  a  defendant  residing  in  a  different 
district  in  the  same  state,  under  this 
section  the  summons  must  issue  to  the 
marshal  of  such  district  Kuzma  v. 
Witherbee,  Sherman  &  Co.  (D.  C.)  232 
F.  286;  Vitkus  v.  Clyde  S.  S.  Co.  (D. 
C.)  232  F.  288. 

property  lies  in  different  districts; 

and  had  no  property  of  a  fixed  nature. 
Primos  Chemical  Co.  v.  Fulton  Steel 
Corporation  (D.  C.)  254  F.  454. 

Property  of  fixed  nature  or  charac- 
ter.—A  lease  of  real  estate  for  a  term 
of  years  is  "personal  property,"  and  is 
not  property  of  a  fixed  nature  or  char> 
acter,     within     this     section.    Primos 
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Chemical  Go.  ▼.  Fultoo  Steel  Corpora- 
tion (D.  C.)  2S4  F.  454. 

Though  a  corporation  which  had  its 
domicile  and  carried  on  its  business  in 
the   Northern   District   o£   New    York 
admitted   the   jurisdiction   of   the  Dis- 
trict Court  of  the   Southern  District, 
wherein  it  had  a  small  bank  account, 
and  had  leased  offices,  over  a  suit  for 
the  appointment   of   a   receiver,   held, 
that  the  District  Court  of  the  South- 


em  District  was  without  jurisdiction, 
under  this  section;  the  suit  being  of  a 
local  nature,  and  no  property  in  that 
district  being  of  a  fixed  character  or 
nature.    Id. 

Money  deposited  becomes  the  proper- 
ty of  the  bunk,  and  the  relation  be- 
tween the  bank  and  depositor  is  simply 
that  of  debtor  and  creditor,  so  a  de- 
posit is  not  "property  of  a  fixed  char- 
acter," within  this   section.    Id. 


§  1038.  (Jud.  Code,  §  56.)     When  property  lies  in  different  States 
in  same  circuit ;  jurisdiction  of  receiver. 


Disapproval   of  appointment.— Under 

this  Bection  and  Judicial  Code,  §  129 
(Comp.  St.  1916,  §  1121),  Circuit  Judge 
or  Circuit  Court  of  Appeals  in  orig- 
inal proceeding  held  not  authorized  to 
disapprove  appointment  of  receiver, 
but  only  assumption  of  control  over 
property  outside  the  district  of  his 
appointment.  In  re  Brown,  242  F. 
452,  155  C.  C.  A.  228. 

Original  proceeding  for  disapproval 
of  order  of  District  Court  under  which 
receiTer  appointed  by  it  is  exercising 
control  over  property  outside  the  dis- 
trict held  to  be  dismissed,  when  order 
of  disapproval  was  not  obtained  with- 
in 30  days.    Id. 

Protection   of  property  In   hands  of 

r6C€iver.F-A  national  court,  which  has 
jurisdiction  of  a  suit  in  it  to  foreclose 
a  mortgage  upon  the  property  of  a 
public   service    corporation    which    is 


operating  in  three  states  under  a  re- 
ceiver of  its  property  in  one  of  the 
states  appointed  by  a  state  court,  and 
under  the  same  person  appointed  a 
receiver  of  its  property  in  the  two 
other  states  by  the  national  court,  and 
directed  by  that  court  to  operate  the 
business  and  property  of  the  corpo- 
ration in  the  three  states  as  a  unit, 
under  the  direction  of  the  state  court 
until  further  orders  of  the  national 
court,  has  jurisdiction,  on  the  petition 
of  the  receiver,  to  prevent  the  public 
utilities  commissions  of  the  states  from 
destroying  or  irreparably  injuring  the 
business  or  property  of  the  receiver 
and  the  corporation  by  making  or  en- 
forcing unreasonably  low  and  confis- 
catory rates  for  the  sale  of  their  prod- 
uct (in  this  case  natural  gas)  to  the 
purchasers  from  them  in  those  states. 
Landon  v.  Public  Utilities  Commission 
of  Kansas  (D.  C.)  234  F.  152. 


§  1039.  (Jud.  Code,  §  57.)     Absent  defendants  in  suits  to  enforce 
liens,  remove  clouds  on  titles,  etc. 

2.  Construction  of  statute  in  general. 

—To   sustain    jurisdiction    the    court 
must  be  able   to   grant  full  relief  in 


rem.  Q'Neil  ▼.  Birdseye   (D.   C.)   244 

F.254. 

3.  Application  and  operation  of  stat- 
ute In  oeneral.^Where  a   state  chan- 
cery court  acquired  jurisdiction  against 
A  nonresident    defendant    the    federal 
District  Court,  on  removal,  will  not  set 
Aside  the  service  as  not  authorized  by 
this  section  as  it  is  limited  to  federal 
courts.    Hudson   Nav.    Co.   v.   Murray 
(D.  C.)  236  F.  419. 

Under  Judicial  Code,  §§  52,  57,  and 
equity  rule  37  (Comp.  St.  1916,  p. 
2512),  where  some  defendants  were 
residents  of  Southern  district  of  Geor- 
gia and  were  claiming  adversely  to 
plaintiffs,  appointment  of  administra- 
tors residing  in  Northern  district  held 
not  to  divest  jurisdiction  of  District 
Court  for  Southern  district.  Jennings 
T,  Smith  (D.  C.)  242  F.  561. 

5.  ''Property  wlttiin  the  district" 
within  the  statu te.r-See  Sherman  Nat 
Bank  of  New  YorlL  v.  Shubert  The- 
atrical Co.  (D.  C.)  238  F.  225. 

Cerificates  of  shares  of  capital  stock 
of  joint-stock  association  or  partner- 
ship held  valuable  property,  on  which 
legal   process    may    be    levied,    whea 


they  are  within  state  and  substituted 
service  may  be  had  against  owner, 
though  he  be  a  nonresident  and  joint- 
stock  company  be  also  nonresident, 
having  no  property  in  state.  Beal  ▼. 
Carpenter,  235  F.  273,  148  C.  C.  A. 
633. 

On  a  bill  in  the  United  States  Cir- 
cuit Court  for  the  Eastern  District  of 
Tennessee  to  quiet  title  to  land,  etc., 
a  necessary  party  defendant,  resident 
in  North  Carolina,  who  had  been  legal- 
ly served  and  thereby  required  to  meet 
the  allegations  that  the  land  was  in 
Tennessee,  by  his  default  admitted  that 
the  land  was  in  that  state,  and  brought 
himself  within  this  section,  so  as  to 
entitle  the  court  to  enter  judgment 
against  him.  Ferguson  v.  Babcock 
Lumber  &  Land  Co.  (C.  C.  A.)  252  F. 
705. 

In  a  suit  to  redeem  stock  of  New 
York  corporation,  whose  by-laws  were 
not  shf)wn  to  differ  from  the  ordinary 
by-laws  in  regard  to  the  transfer  of 
corporate  stock,  which  stock  had  been 
sold  by  the  pledgee  in  violation  of  the 
pledgor's  rights,  a  transferee  of  the 
stock,  not  residing  in  the  district  in 
which  the  suit  was  brought,  to  whom 
the  stock  had  not  yet  been  transferred 
on  the  books  of  the  corporation,  is  a 
necessary  party,  and  may  be  joined  as 
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defendant,  since,  under  Stock  Corpora- 
tion Law  N.  Y.  (Consol.  Laws,  c.  59) 
§  50,  providing  that  the  stock  of  a 
corporation  shall  be  transferable  in  the 
manner  prescribed  in  that  law  and  in 
the  by-laws  of  the  company,  it  is  the 
transfer  on  the  books  that  passes  the 
title,  and  the  court  therefore  has  juris- 
diction over  the  stock  under  this  sec- 
tion. Gideon  v.  Representative  Se- 
curities Corporation  (D.  C.)  232  F. 
184. 

Bill  by  a  New  Jersey  corporation 
to  have  stock  issued  to  nonresident 
defendant  declared  invalid  cannot  be 
defeated  on  the  theory  that  the  cor- 
poration fraudulently  brought  the  cer- 
tificates into  the  state;  the  stock  it- 
self having  a  situs  in  the  state  because 
of  location  of  corporation.  Hudson 
Nav.  Co.  v.  Murray  (D.  C.)  23G  F. 
410. 

6.  "Lien  on  or  cJaim  to  property" 
within  the  statute.— A  railroad  com- 
pany which  had  leased  some  of  its 
cars  to  a  Pennsylvania  corporation 
was  adjudged  an  insolvent  after  having 
executed  a  refunding  and  extensions 
mortgage  to  secure  an  Issue  of  bonds. 
Default  having  been  made  in  payment 
of  the  bonds  after  appointment  of  the 
receiver,  the  mortgage  was  foreclosed 
and  the  property  of  the  railroad  com- 
pany bought  in  by  another  corpora- 
tion, which  was  not  a  citizen  of  Penn- 
sylvania. Complainant,  a  holder  of  a 
number  of  the  bonds,  though  not  a 
citizen  of  Pennsylvania,  attempted,  by 
suit  in  a  Pennsylvania  district,  against 
the  lessee  and  the  railroad  company 
and  the  purchaser,  to  secure  an  ac- 
counting and  to  enforce  application  of 
the  amount  due  on  the  lease  to  pay- 
ment of  its  bonds.  Held,  that  this 
section  contemplates,  the  enforcement 
of  a  lien  on  some  tangible  property, 
and  not  the  mere  enforcement  of  a 
chose  in  action.  Therefore  complain- 
ant, particularly  as  its  rights  under 
the  bonds  were  not  adjudicated,  could 
not  maintain  the  suit  against  the  rail- 
road company  or  its  receiver;  the 
Pennsj'lvania  court  not  having  juris- 
diction. Wabash  B.  Co.  v.  West  Side 
Belt  R.  Co.  (D.  C.)  235  F.  645. 

Creditor  cannot,  where  he  was  given 
no  lien  by  contract,  justify  mainte- 
nance of  suit  in  district  other  than  that 
of  debtor's  residence,  on  ground  that 
it  was  to  enforce  lien  on  specific  per- 
sonal property  in  district,  and  within 
this  section,  where  such  creditor  had 
not  acquired  any  lien  by  levy  of  exe- 
cution. Bank  of  Commerce  &  Trust  of 
Richmond,  Va.,  v.  McArthur  (D.  C.) 
248  F.  138. 

7.  "Found  within  district"  within  the 
statute.— A  party  enticed  by  false  rep- 
resentations by  plaintiff,  or  one  acting 
in  his  behalf,  to  enter  the  district  for 
the  purpose  of  making  service  upon 
him,  cannot  be  said  to  be  "found  with- 
in the  district."  Blandin  v.  Ostrander, 
239  F.  700,  152  C.  O.  A.  534. 
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8I/2*  Residence      of      plaintiffs— See 

Thomas  v.  South  Butte  Mining  Co.,  230 
F.  968,  145  C.  C.  A.  162. 

A  suit  to  establish  a  lien  upon  or 
claim  to  property  brought  under  this 
section,  may  be  maintained  in  federal 
District  Court  for  state  where  proper- 
ty is  situated,  though  neither  plaintiff 
nor  defendant  is  a  resident  thereof. 
Albert  v.  Bascom  (D.  C.)  245  F.  149. 

9.  Suit  to  enforce  lien  on  or  claim  to 
property  within  the  statute  In  general. 
— Under  this  section  the  Uen  must  be 
a  pre-existing  one,  and  not  one  caused 
by  the  institution  of  the  suit  Itself. 
Albert  v.  Bascom  (D.  C.)   245  F.  149. 

Plaintiffs  held  not  entitled  under  this 
section  to  maintain  in  federal  District 
Court  for  state  in  which  was  located 
property  in  suit  to  subject  interest  of 
their  trustee  in  such  property  to  lien; 
neither  plaintiffs  nor  devisees  of  trus- 
tee being  residents  of  state,  and  plain- 
tiffs having  no  lien  on  any  particular 
property.    Id. 

A  railroad  company,  against  which 
it  was  adjudged  that  dividends  paid 
directly  to  its  stockholders  as  rental  by 
the  lessee  of  all  its  property,  consti- 
tuted net  income  subject  to  federal 
corporation  tax,  brought  suit  in  equitj 
to  have  such  taxes  declared  an  equi- 
table lien  upon  such  dividends  in  the 
hands  of  lessee.  Held,  that  the  stock- 
holders were  indispensable  parties,  but 
that  nonresidents  could  be  brought  in 
by  publication  ,  under  this  section. 
Rensselaer  &  Saratoga  R.  Co.  v.  Irwin 
(D.  C.)  252  F.  921. 

II.  —  Creditors'  suit— Suit  against 
devisees  and  heirs  to  subject  lands  of 
decedent  to  payment  of  debts  held  one 
in  personam,  and  hence  such  suit  can- 
not, under  this  section,  be  maintained 
in  federal  District  Court  for  state  in 
which  land  was  located,  where  neither 
plaintiffs  nor  defendants  were  residents 
or  citizens.  Albert  v.  Bascom  (D.  C.) 
245  F.  149. 

2i.  Suit  to  remove  incumbrance,  lien 
or  cloud  on  title—Cancellation  of  con- 
veyances or  instruments.— In  a  suit 
to  cancel  stock  certificates  on  the 
ground  that  they  were  illegally  is- 
sued and  cast  a  cloud  on  the  title  of  the 
plaintiff  corporation,  it  is  immaterial, 
defendant  being  absent  and  process 
being  sought  under  Judicial  Code,  § 
57,  whether  the  certificates  are  within 
the  district.  Hudson  Nav.  Co.  v.  Mur- 
ray (D.  C.)  233  F.  466. 

Under  Judicial  Code,  §  57,  suit  can- 
not be  maintained  in  the  district  where 
corporation  was  organized  to  set  aside 
illegally  issued  stock,  where  the  cor- 
poration's property  was  not  located  in 
that  district.    Id. 

24.  —  Fraudulent  conveyances  and 
transfers^— The  District  Court  cannot, 
under  this  section,  obtain  jurisdiction 
by  substituted  service  over  nonresident 
assignees  in  a  suit  by  trustee  in  bank- 
ruptcy to  set  aside  as  a  preference  an 
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assipiment  of  a  debt  owin^  to  bank- 
rupt by  a  nonresident  Murphy  y. 
Ford  Motor  Co.  (D.  C.)  241  F.  134. 

Suit,  which  was  not  one  to  enforce 
lien  or  remove  cloud  from  title,  must, 
vbere  basis  of  jurisdiction  was  di- 
yersity  of  citizenship  be  begun  in  ac- 
cordance with  Judicial  Code,  §  51, 
either  in  district  of  residence  of  com- 
plainant or  defendant*  and  cannot  be 
instituted  in  district  wherein  property 
of  defendant,  transfer  of  which  was 
attacked,  was  located.  Bank  of  Com- 
merce &  Trust  of  Richmond,  Va.,  v. 
McArthur  (D.  C.)  248  F.  138. 

Under  this  section,  suit  to  set  aside 
transfers  of  personalty  by  debtor,  and 
to  have  property  declared  that  of  debt- 
or and  subjected  to  payment  of  his 
debts,  IB  not  one  to  remove  cloud  from 


title  to  property,  so  as  to  be  maintain- 
able in  district  wherein  property  was 
located,  where  neither  complainant  nor 
debtor  resided  therein.    Id. 

38.  Person  on  whom  substituteil 
service  may  be  made^— Default  judg- 
ment rendered  by  Dist.'ict  Court  for 
Eastern  District  of  Tennessee  against 
defendant,  upon  whom  substituted 
service  was  made  in  North  Carolina, 
hold  binding  upon  such  defendant. 
Babcock  Lumber  &  Land  Co.  v.  Fergu- 
son (D.  C.)  243  F.  023. 

Cited  without  definite  application, 
*  Sherman  Nat  Bank  v.  Shubert  Theat- 
rical Co.  (C.  C.  A.)  247  F.  256;  Gen- 
eral Inv.  Co.  V.  Lake  Shore  &  M.  S. 
Ry.  Co.  (C.  C.  A.)  250  F.  160;  Dutton 
V.  First  Nat.  Bank  of  Wayc.'oss,  Ga. 
(D.  C.)  244  F.  236. 


§  1047.  (Jud.  Code,  §^65.)     Receivers  to  manage  property  accord- 
ing to  State  laws*. 


I.  CONSTRUICTION     AND     OPERA- 
TION   OF   STATUTE 

2.  Applicability  of  state  statutes  and 
practice  In  general^-In  view  of  the 
power  exercised  by  Pennsylvania  state 
courts,  federal  District  Court  for 
Pennsylvania  held  to  have  authority 
to  appoint  temporary  receiver  for  New 
Jersey  corporation  in  financial  difficol* 
ties,  where  its  principal  business  was 
being  carried  on  in  Pennsylvania. 
Scattergood  v.  American  Pipe  &  Con- 
Btniction  Co.,  249  F.  23,  161  C.  O.  A. 
83,  certiorari  granted  Hitchcock  v. 
Scattergood,  38  S.  Ct.  583,  247  U.  S. 
516,  62  L.  Ed.  1244. 

II.  NATURE   AND    GROUNDS  OF 
RECEIVERSHIP 

(A)  Nature  and  suhjeoU  of  remedy 

3.  Nature  and  purpose  of  remedy^- 

Equity  is  sedulous  to  prevent  use  of 
preliminary  injunction  or  appointment 
of  receiver  to  perform  function  of 
ejectment  Folk  v.  U.  S.,  233  F.  177, 
147  C.  C.  A.  183.    . 

Where  appointment  is  not  for  specif- 
ic purpose  and  there  are  no  control- 
ling state  statutes  or  decisions,  ap- 
pointment of  receiver  of  property  by 
federal  court  is  to  protect  and  pre- 
serve all  rights  and  interests  therein. 
Equiteble  Trust  Co.  of  New  York  v. 
Great  Shoshone  &  Twin  Falls  Water 
Power  Co.,  245  F.  697,  158  C.  C.  A. 
99.  affirming  decree  (D.  C.)  228  F.  516. 

Appointing  of  receiver  is  ordinarily 
a  harsh  remedy,  and  such  relief  will 
only  be  granted  in  clear  case.  U.  S.  v. 
Honolulu  Consol.  Oil  Co.  (D.  C.)  249 
F.  167. 

7.  Discretion  of  courti^-One  com- 
plaining of  the  denial  of  his  motion  for 
appointment  of  a  receiver  pending  suit, 
m  order  to  prevail,  must  show  a  right 
to  the  appointment  of  the  receiver  as 
a  matter  of  law,   and   that  the   trial 
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court  grossly  abused  its  discretion  in 
denying  the  motion.  American  Man- 
ganese Steel  Co.  V.  Alaska  Mines 
Corp.   (C.  C.  A.)  250  F.  614. 

8.  Persons  entitled  to  appo^ntment^- 

A  federal  court  of  equity  held  without 
jurisdiction  to  appoint  a  receiver  of 
the  assets  of  an  individual  debtor,  and 
to  enjoin  prosecution  of  actions 
against  him,  at  suit  of  a  mere  contract 
creditor  without  lien  or  security.  Da- 
vis V.  Hayden,  238  F.  734,  151  C.  C. 
A.  584. 

Directors  of  railroad  company,  act- 
ing in  good  faith,  with  approval  of 
majority  of  stockholders,  held  to  have 
power  to  initiate  proceedings  for  re- 
ceivership through  friendly  suit  by 
bona  fide  creditor.  Intercontinental 
Rubber  Co.  v.  Boston  &  M.  R  R.  (D. 
C.)  245  F.  122. 

(B)  Grounds  of  appointment  of  receiver 

91/2.  Grounds  (n  generaid^A  receiver 
cannot  be  aptfointed  by  the  federal 
court  on  the  theory  that  the  adminis- 
tration was  vacant,  because  temporary 
administrators  appointed  pursuant  to 
Georgia  practice  had  no  power  to  car- 
ry on  the  decedent's  business.  Smith 
V.  Jennings,  238  F.  48,  151  O.  C.  A. 
124,  reversing  order  Jennings  v.  Smith 
(D.  C.)  232  F.  921. 

In  action  by  corporation  which  had 
lost  its  charter  for  failure  to  pay  tax, 
held  that  there  was  no  imperative  rea- 
son for  appointment  of  receiver. 
Stark  Electric  R.  Co.  v.  McGinty  Con- 
tracting Co.,  238  F.  657,  153  C.  C.  A. 
507. 

Where  defendant  was  not  Insolvent, 
and  no  irreparable  injury  could  result 
from  refusal,  the  denial  of  complain- 
ant's motion  for  appointment  of  a  re- 
ceiver, to  take  into  custody  property 
which  complainant  asserted  it  was  en- 
titled to  subject  to  its  claim,  was  not 
error.    American  Manganese  Steel  Co. 

(161) 


§  1047 


THE  JUDICIAL  CODE  (§  65) 


(Tit  12o 


▼.  Alaska  Mines  Corp.  (C.  G,  A.)  250 
F.  614. 

In  a  suit  to  subject  to  its  claim  prop- 
erty in  the  possession  of  defendant^ 
etc.,  the  denial  of  complainant's  motion 
for  the  appointment  of  a  receiver  held 
proper,  on  the  ground  that  defendant's 
assets  were  considerably  in  excess  of 
its  liabilities,  and  were  not  in  danger 
of  loss  from  insolvency,  etc.  American 
Manganese  Steel  Co.  v.  Alaska  Mines 
Corp.  (C.  C.  A.)  250  F.  614. 

A  receiver  should  not  be  appointed 
for  a  corporation,  thereby  impairing 
its  credit,  interfering  with  its  manage- 
ment, and  imposing  upon  the  court  the' 
onerous  duty  of  corporate  management, 
except  in  extreme  cases.  Shera  v. 
Carbon  Steel  Co.  (D.  C.)  245  F.  589. 

10.  Right  or  interest  in  property  re- 
quiring protection d— It  is  the  general 
rule  that  a  court  of  equity  will  not  ap- 
point receiver  of  realty  or  its  proceeds, 
in  possession  of  defendant  holding  under 
regular  title  during  pendency  of  suit. 
Folk  V.  U.  S.,  233  F.  177,  147  C.  C.  A. 
183. 

12.  Preservation  and  protection  of 
property  in  general d— Where  appoint- 
ment is  not  for  specific  purpose  and 
there  are  no  controlling  state  statutes 
or  decisions,  appointment  of  receiver 
of  property  by  federal  court  is  to  pro- 
tect and  preserve  all  rights  and  inter- 
ests therein.  Equitable  Trust  Co.  of 
New  York  v.  Great  Shoshone  &  Twin 
Falls  Water  Power  Co.,  245  F.  697, 
158  C.  C.  A.  99,  affirming  decree  (D.  C.) 
228  F.  516. 

A  court  of  equity  may  appoint  receiv- 
er for  private  corporation  discharging 
public  functions  to  act  as  caretaker  of 
its  assets  and  allow  corporation  to 
gather  its  resources  to  discharge  obli- 
gations and  continue  operation.  Scat- 
tergood  v.  American  Pipe  &  Coiist.  Co. 
(D.  C.)  247  F.  712. 

Though  New  Jersey  corporation  doing 
business  in  Pennsylvania  might  under 
New  Jersey  laws  be  subject  to  dissolu- 
tion on  account  of  insolvency,  etc.,  held, 
that  federal  District  Court  in  Pennsyl- 
vania might  appoint  receiver  to  act  as 
caretaker,  purpose  of  suit  being  to  en- 
able corporation  to  continue  business. 
Id. 

13.  Preservation  of  property  pending 
litigation  in  general.— To  authorize  ap- 
pointment of  receiver  of  realty  in  pos- 
session of  defendant  under  regular  title, 
there  must  be  clear  proof  of  imminent 
danger  that  property  will  be  wasted, 
that  plaintiff  will  sufifer  irreparable  loss, 
and  that  there  is  a  strong  probability 
that  plaintiff  will  ultimately  recover. 
Folk  V.  U.  S.,  233  F.  177,  147  C.  C.  A. 
183. 

In  suit  by  United  States  and  Creek 
Tribe  of  Indians  to  avoid  enrollment, 
allotment,  and  patent  to  defendants, 
where  there  was  no  satisfactory  evi- 
dence of  imminent  danger  of  deteriora- 
tion, irreparable  loss   to   plaintiffs,  or 
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probability  of  plaintiffs'  ultimate  recov- 
ery, appointment'  of  receiver  was  er- 
roneous.   Id. 

An  intervener,  claiming  rights  under 
an  oil  lease  adverse  to  those  in  con- 
troversy between  the  original  parties, 
held  entitled  to  protection  through  a 
receivership  pending  determination  of 
the  suit.  Producers*  Oil  Co.  v.  U.  S., 
245  F.  651,  158  C.  C.  A.  79. 

Bill  by  the  United  States,  alleging 
that  defendants  wrongfully  entered  in- 
to and  held  possession  of  mineral  and 
oil  lands  belonging  to  the  United  States, 
setting  up  fraud  in  the  entry,  but  fail- 
ing to  show  that  any  proceeding  was 
pending  in  land  office  to  determine  the 
right  of  defendants  to  the  lands,  was 
insufficient  to  warrant  appointment  of 
receiver  by  the  court,  pending  the  de- 
termination on  the  application  for  pat- 
ent Devil's  Den  Con  sol.  Oil  Co.  v.  TJ. 
S.  (C.  C.  A.)  251  F.  548. 

The  right*  of  a  court  of  chancery, 
pending  outcome  of  a  suit  therein,  to 
protect  property  in  issue,  as  accrued 
and  accruing  rents  of  realty,  and  pre- 
s^ve  its  status,  by  appointment  of  a 
receiver,  is  clear.  Ward  v.  Central 
Trust  Co.  of  Illinois  (C.  C.  A.)  252  F. 
127. 

In  a  suit  by  the '■United  States  as 
owner  to  restrain  waste  on  public  lands 
by  the  extraction  and  sale  of  oil  there- 
from, complainant  held  entitled  to  the 
appointment  of  a  receiver.  U.  S.  v. 
McCutchen  (D.  C.)  234  F.  702. 

A  court  may  properly  appoint  a  re- 
ceiver for  public  oil  lands,  on  applica- 
tion by  the  government,  where  oil  is 
being  extracted  by  one  in  possession 
under  an  entry  alleged  to  be  fraudulent 
and  unlawful.  U.  S.  v.  Devil's  Den 
Consol.  Oil  Co.  (D.  C.)  236  F.  973. 

14.  —  Insolvency  or  misconduct  of 
party  in  possession  as  against  claim- 

antd^The  appointment  of  a  receiver  to 
hold  funds  in  defendant's  possession 
pending  litigation  held  proper,  in  view 
of  the  charges  that  he  was  a  trustee 
ex  maleficio,  and  that  in  connection 
with  the  transaction  he  had  been  con- 
victed of  using  the  mails  to  defraud. 
Cook  V.  Flagg,  233  F.  426, 147  C.  C.  A. 
362. 

Where  railroad  corporation  is  unable 
to  pay  currently  accruing  interest,  it 
is  actually  insolvent,  and  its  property 
being  insufficient  security  for  mortgage 
debt,  it  may  be  placed  in  hands  of  re- 
ceiver. Lfowenthal  v.  Georgia  Coast  & 
P.  R.  Co.  (D.  C.)  233  F.  1010. 

By  "insolvency"  of  railroad  company 
is  meant  inability  to  meet  its  obliga- 
tions as  they  mature  in  the  ordinary 
course  of  business,  and  at  same  time  to 
carry  on  its  business  in  proper  way, 
and  perform  its  public  duties.  Inter- 
continental Rubber  Co.  v.  Boston  &  M. 
R.  R.  (D.  C.)  245  F.  122. 

15.  Security  for  payment  of  demand. 

—•Where  t^emporary  administrators  had 
given  sufficient  bond,  and  a  number  of 
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them  were  persons  of  property,  a  re- 
ceiver cannot  be  appointed  by  the  fed- 
eral court  on  the  ground  of  waste  or 
dissipation  of  assets,  though  admi^s- 
trators  were  claimed  to  have  exceeded 
their  authority.  Smith  ▼.  Jennings,  238 
F.  48, 151  O.  O.  A.  124,  reversing  order 
Jennings  ▼.  Smith  (D.  G.)  232  F.  921. 
I^eoeivership  denied  in  a  suit  by  the 
United  States  to  recover  oil  lands,  con- 
ditioned on  the  giving  of  bond  by  de- 
fendants. U.  S.  ▼.  Dominion  Oil  Co. 
(D.  C.)  241  F.  425. 

17.  Defenses  and  grovnds  of  opposl- 
tion.-~In  proceeding  against  railroad 
company  to  foreclose  mortgage  given  to 
secure  bonds,  held,  that  receiver  might 
be  appointed,  notwithstanding  majority 
of  bondholders  had  agreed  that  so-call- 
ed committee  should  have  complete  con- 
trol of  railroad  as  well  as  right  of  dis- 
posal, etc.  Lowenthal  v.  Georgia  Ooast 
&  P.  R.  Co.  (D.  C.)  233  F.  1016,  decree 
affirmed  Georgia  Coast  &  P.  B.  Co.  y. 
Lowenthal  (C.  C.  A.)  238  F.  795. 

Where  temporary  administrators  had 
given  adequate  bond,  and  additional 
temporary  administrators  qualified  to 
act  had  been  appointed,  right  of  origi- 
oal  administrators  cannot  be  question- 
ed in  a  suit  to  secure  appointment  of 
receiver  by  federal  court  on  ground 
that  appointment  was  result  of  fraud 
and  irregularities.  Smith  v.  Jennings, 
238  F.  48,  151  C.  C.  A.  124,  reversing 
order  Jennings  v.  Smith  (D.  C.)  232  F. 
921. 

III.  Al»POiNTMBNT    AND     QUALi- 
FiCATiON 

19.  Jurisdiction  and  authority  of 
court  or  Judge^^ee  United  Copper  Se- 
curities Co.  Y.  Amalgamated  Copper 
Co.,  37  S.  Ct.  509,  244  U.  S.  261,  61 
L.  Ed.  1119,  affirming  judgment  223  F. 
421,  139  C.  C.  A.  15;  Landon  v.  Public 
UtiHties  Commission  of  E^ansas  (D.  C.) 
234  F.  152;  Pacific  Coast  Pipe  Co.  v. 
Conrad  City  Water  Co.  (D.  C.)  237  F. 
673. 

Federal  court  in  exercise  of  its  gen- 
eral equity  jurisdiction  has  power  to 
appoint  a  receiver  on  a  stockholder's 
bill,  determine  corporation's  solvency, 
and  distribute  its  assets,  and  no  state 
statute  can  impair  or  destroy  that  pow- 
er. CNeil  v.  Welch,  245  F.  261,  157 
C.  C.  A.  453,  reversing  decree  Welch  v. 
Union  Casualty  Ins.  Co.  (D.  C.)  238  F. 
968. 

Bill  seeking  appointment  of  corporate 
receiver  should  be  dismissed  by  court 
on  its  own  motion,  when  it  appears  that 
court  is  without  jurisdiction,  regardless 
of  how  knowledge  of  that  fact  may  be 
acquired.  Scattergood  ▼.  American 
Pipe  &  Construction  Co.,  249  F.  23, 
161  C.  C.  A.  83,  certiorari  granted 
Hitchcock  V.  Scattergood,  38  S.  Ct.  583, 
247  U.  S.  516,  62  L.  Ed.  1244. 

21.  Appointment  on  consent  of  par- 

tiss^-Consent  of  directors  of  a  corpo- 
ration to  the  appointment  of  receivers 


held  to  have  been  given  in  good  faith, 
and  not  through  fraud  or  collusion. 
Guaranty  Trust  Co.  of  New  York  v.  In- 
ternational Steam  Pump  Co.,  231  F. 
594,  145  C.  C.  A.  480. 

Where  creditors  extended  time  and 
were  given  representation  on  board  of 
directors,  a  receiver  will  not  be  ap- 
pointed at  suit  of  dissatisfied  creditor, 
though  concurred  in  by  president  of 
corporation,  unless  there  is  a  threaten- 
ed injury  to  creditors  or  stockholders. 
Bassett  v.  Bickford  Bros.  Co.  (D.  C.) 
232  F.  895. 

President  of  corporation,  who  before 
*  it  got  into  difficulties  was  allowed  to 
conduct  its  affairs,  cannot,  after  credi- 
tors, who  extended  time  for  payment, 
were  given  representation  on  board  of 
directors,  authorize  appointment  of  re- 
ceiver to  liquidate  corporate  property. 
Id. 

24.  Parties    on    applioation^-Where 

court  appointing  receiver  of  financial- 
ly embarrassed  corporation  had  juris- 
diction of  subject-matter  and  corpora- 
tion, stockholder  cannot  merely  by  vir- 
tue of  his  interest  as  such  intervene 
and  attack  appointment.  Scattergood 
▼.  American  Pipe  &  Construction  Co., 
249  F.  23.  161  C.  O.  A.  83,  certiorari 
granted  Hitchcock  v.  Scattergood,  38 
S.  Ct.  583,  247  U.  S.  516,  62  L.  Ed. 
1244. 

A  majority  stockholder  held  not  a 
necessary  party  to  a  suit  by  a  minor- 
ity stockholder  for  the  appointment  of 
a  receiver  for  stocks  of  subsidiary 
companies  alleged  to  be  illegally  held 
by  the  corporation.  General  Inv.  Co. 
V.  Lake  Shore  &  M.  S.  Ry.  Co.  (C.  C. 
A.)  250  F.  160. 

25.  Notice  of  application^On  show- 
ing as  to  danger  of  irreparable  in- 
jury, appointment  of  receiver  for  fra- 
ternal society  without  notice,  subject 
to  be  vacated  or  modified  after  hear- 
ing, held  not  an  abuse  of  discretion. 
Supreme  Council  of  Royal  Arcanum  v. 
Hobart,  244  F.  385,  157  C.  C.  A.  11. 

31.  Conditions  on   refusing   applica- 

tioUd^Receivership  denied  in  a  suit  by 
the  United  States  to  recover  oil  lands, 
conditioned  on  the  giving  of  bond  by 
defendants.  U.  S.  v.  Dominion  Oil  Co. 
(D.  C.)  241  F.  425. 

36.  Extension  of  receivership  and 
subsequent  appointments  In  other  ac- 
tions and  proceeding8^->Where  entire 
railway  system  was  in  possession  of 
receiver  for  benefit  of  holders  of  aU 
liens,  and  all  issues  involved  would  have 
to  be  decided  by  same  court,  it  was 
not  abuse  of  discretion  to  extend  re- 
ceivership over  that  part  of  railway's 
property  covered  by  another  mortgage, 
and  to  refuse  to  appoint  separate  re- 
ceiver thereof.  Bankers'  Trust  Co.  v. 
Missouri,  K.  &  T.  Ry.  Co.  (C.  C.  A.) 
251  F.  789. 

That  railroad  receiver  had  express- 
ed his  views  to  those  engaged  in  formu- 
lating  a   plan    of    reorganization   held 
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not  sufficient  cause  for  itppointing  an 
additional  receiver.  Central  Trust  Co. 
of  New  York  ▼.  Blissouri,  K.  &  T.  Ry. 
Co.  (D.  C.)  246  F.  154. 

38.  Effect  of  irregular  or  invalid  ap- 
pointments—Under Rev.  Codes  Mont.  S 
0698,  bill  held  to  give  court  jurisdic- 
tion to  appoint  receiver  for  water  com- 
pany, and  appointment  was  not  sub- 
ject to  collateral  attack,  though  me- 
chanic's lien  alleged  was  trivial  or  fic- 
titious, and  conditions  a6  to  company's 
Hnances  fanciful  or  grossly  exaggerat- 
ed. Pacific  Coast  Pipe  Co.  v.  Conrad 
City  Water  Co.,  245  F.  846,  168  C.  C. 
A.  186,  affirming  judgment  (D.  C.)  237^ 
F.  673. 

41.  Revocation  or  modifloatlon  of  ap- 
point men  t^^Though  under  circumstanc- 
es apopintment  of  receiver  to  carry 
on  business  of  bankrupt  corporation 
formed  to  manufacture  tractors  ap- 
peared to  have  been  justified,  as  nec- 
essary for  preservation  of  property  and 
for  best  interests  of  estate,  trial  court 
is  entitled  to  know  all  the  facts  in  case, 
and,  where  appointment  was  induced 
by  misrepresentations,  receivership 
may  be  set  aside.  In  re  Veler,  249  F. 
633,  161  C.  C.  A.  543. 

Where  District  Judge,  after  appoint- 
ing receiver,  became  suspicious  that  he 
had  been  imposed  upon,  two  courses 
were  open  to  him:  To  direct  some 
procedure  for  framing  of  issues  by 
which  parties  charged  with  misconduct 
might  know  charge  and  have  oppor- 
tunity to  try  fact,  or  to  satisfy  himself 
b3'  summary  inquiry  as  to  whether  such 
proceeding  should  be  instituted;  sum- 
mary determination  that  courts  had 
been  imposed  upon,  without  framing 
issues,  was  improper.     Id. 

43.  Duration  and  termination  of  ro- 
celvership  in  general.— Under  Act 
March  19,  1889^  (Acts  21st  Leg.  c.  59) 
§  6,  a  railroad  redelivered  by  receiv- 
ers appointed  by  the  federal  courts 
held  liable  in  the  state  courts  in  an 
action  begun  against  the  receivers  for 
damages  caused  by  the  receivers'  acts 
regardless  of  the  terms  of  the  decree 
or  redelivery.  Kansas  City,  M.  &  O. 
Ry.  Co.  of  Texas  v.  Weaver  (Tex.  Civ. 
App.)  191   8.  W.  591. 

44.  Removals— Fraternal  society, 
which  appeared  and  obtained  modifi- 
cations of  decree  appointing  receiver 
without  notice,  held  in  no  position  to 
claim  that  omission  of  notice  preju- 
diced its  rights.  Supreme  Council  of 
Royal  Arcanum  v.  Hobart,  244  F.  385, 
157  C.  C.  A.  11. 

IV.  TITLE    TO    AND     POSSESSION 
OF   PROPERTY 

46.  Effect  of  appointment  and  quail- 
llcatlon  of  receiverd^A  receivership 
does  not  operate  as  an  attachment  or 
execution,  but  is  no  more  than  a  se- 
questration of  property  for  safe-keep- 
ing, leaving  the  question  as  to  who  is 
entitled  thereto  for  subsequent  deter- 
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mination.      Johnson  ▼.  Garner  (D.  C.) 
233  F.   756. 

One  securing  the  appointment  of  a  re- 
ceiver to  take  possession  of  the  prop- 
erty of  defendant  and  an  injunction 
against  alienation  does  not  for  that 
reason  obtain  a  lien  or  preference  over 
other  interested  parties.    Id. 

47.  Property  vesting  in  receiver  in 
general^— Claim  for  rent  falling  due 
after  mortgage  receiver  took  posses- 
sion held  to  go  to  him,  and  not  to  gen- 
eral creditors,  and  to  pass  under  his 
assignment  of  claims  against  lessee. 
Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.  Co.,  231  F.  442,  145  O.  O.  A. 
434,  436,  modifying  decree  (D.  C.)  225 
F.  96. 

Such  rent  held  to  belong  to  company, 
80  as  to  pass  to  the  receivers,  and  not 
to  its  stockholders.     Id. 

Receivers  appointed  in  foreclosure 
suit  held  entitled  to  custody  only  of 
the  property  subject  -to  the  mortgage 
and  involved  in  the  litigation,  not  in- 
cluding trustee's  rights  under  collateral 
agreement  against  third  party.  Ex 
parte  Equitable  Trust  Co.  of  New 
York,  231  F.  571,  145  C.  C.  A.  457,  re- 
versing order  Equitable  Trust  Co.  of 
New  York  v.  Western  Pac.  Ry.  Co.  (D. 
C.)  231  F.  478. 

Despite  Code  W.  Va.  1906,  c.  32,  | 
136  (Code  W.  Va.  1913,  c.  32.  §  136 
[sec.  1269]);  chapter  53,  §  59  (Code  W. 
Va.  1913,  c.  53,  §  59  [sec.  2891]),  held 
that  corporation  which  lost  its  char- 
ter for  failure  to  pay  corporate  license 
tax  might  sue  on  contract  previously 
entered  into.  Stark  Electric  R.  Co.  v. 
McGinty  Contracting  Co.,  238  F.  657, 
151  C.  C.  A.  507. 

Where  corporation  loses  its  charter 
for  failure  to  pay  corporate  license 
taxes,  held,  on  recovery  of  assets  in 
suit  by  corporation,  such  assets  con- 
stitute a  trust  fund,  to  be  distribute.d 
by  directors.    Id. 

The  appointment  of  a  receiver,  who 
took  charge  of  the  property  of  an  Ohio 
manufacturer,  including  that  which  had 
been  delivered  under  a  trust  receipt, 
which  was  neither  verified  nor  filed  as 
required  by  Gen.  Code  Ohio,  §  8568, 
fastens  the  claims  of  creditors  upon  it 
as  effectually  as  though  the  creditors 
had  seized  the  same  under  attachment 
or  levy  of  execution.  In  re  Bettman- 
Johnson  Co.  (C.  C.  A.)  250  F.  657. 

Receiver  of  a  railroad  company  held 
to  succeed  to  the  right  of  the  company 
to  use  an  improvement  fund  created 
under  the  provisions  of  a  mortgage. 
Union  Trust  Co.  of  New  York  v.  St. 
Louis.  I.  M.  &  S.  Ry.  Co.  (D.  0.)  234 
F.  809. 

49.  Title  or  right  acquired  by  receiv- 
er in  general.— If  the  receiver  of  a  cor- 
poration, substantially  benefited  by  the 
unauthorized  acts  of  its  chief  owner 
and  manager  in  operating  the  busi- 
ness, prefers  still  to  insist  on  the  en- 
forcement of  the  legal  consequences  of 
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sach  acts,  the  court  can  merely  admin- 
ister the  law  as  it  is,  without  regard 
to  considerations  beyond  its  sphere. 
Wood  ▼.  Todd  (O.  O.  A.)  261  P.  530. 

53.  Protection  of  possession  of  re- 
oeivor  In  oon^ral^^Where  receivership 
for  a  corporation  in  difficulties  result- 
ed in  increased  profits,  so  that  indebt- 
edness could  be  paid  and  dividends  paid 
on  preferred  stock,  held,  that  proposed 
reorganization  plan,  which  would  en- 
able preferred  stockholders,  not  en- 
titled to  vote,  except  when  dividends 
were  in  arrears,  to  take  advantage  of 
the  temporary  condition  and  control 
the  corporation,  was  unfair,  so  it  was 
proper  for  the  court  to  stay  action  at 
a  proposed  stockholders'  meeting. 
Graselli  CJhemical  Co.  v.  i£itna  Explo- 
sives Co.  (C.  O.  A.)  252  F.  466. 

An  order  appointing  receivers  places 
a  corporation  in  the  custody  and  con- 
trol of  the  court,  and  the  court,  in  ad- 
dition to  Restraining  the  corporation 
and  its  officers  from  exercising  any 
privileges  or  franchises,  may  restrain 
the  stockholders  from  meeting  and 
electing  new  directors,  when  such  ac- 
tion is  for  the  best  interests  of  all  con- 
cerned.    Id. 

54.  Interferonoo  with  pooseesion  of 
receiver  and  possession  thereof^-Con- 
sent  of  federal  court  having  jurisdic- 
tion of  railroad  receivership  need  not 
first  be  had  that  Public  Service  Com- 
mission of  state  wherein  road  is  lo- 
cated may  promulgate  orders  to  road 
in  exercise  of  state's  police  power; 
Public  Service  Commission  Act  Mo.  S 
2,  subsec.  8,  including  receivers  of  rail- 
roads within  the  scope  of  the  act. 
State  ex  rel.  Missouri,  K.  &  T.  By.  Co. 
V.  Public  Service  Commission,  197  S. 
W.  66,  271  Mo.  270. 

55.  Set-offs  and  oonnterclalms  against 
reoeivoTd— Where,  when  C.  Co.  became 
insolrent,  it  did  not  own  notes  of  M. 
Co.,  delivered  to  its  receiver  long  after- 
wards, the  receiver  could  not  offset 
them  against  claim  of  M.  Co.'s  receiv- 
er. Pennsylvania  Steel  Co.  v.  New 
Tork  City  Ry.  Co.,  231  F.  440,  145 
G.  C.  A.  434,  436,  modifying  decree  (D. 
C.)  217  F.  423. 

57.  Liens  on  and  adverse  claims  to 
property^— A  receiver  of  an  insolvent 
corporation  takes  the  property  sub- 
ject to  existing  liens;  the  fact  of  in- 
solvency and  the  appointment  of  the 
receiver  not  impairing  a  valid  contract 
lien.  Schmidtman  v.  Atlantic  Phos- 
phate &  Oil  Corp.,  230  F.  769,  145 
C.  C.  A.  79. 

A  traffic  contract  between  two  rail- 
road companies  to  continue  for  a  stat- 
ed time  held  to  create  no  lien  on  the 
property  or  income  of  one  of  the  par- 
ties, but  to  be  terminable  by  its  re- 
ceiver, subject  only  to  a  general  claim 
for  damages  for  breach.  Baker  v.  Cen- 
tral Trust  Co.  of  New  Tork,  235  F. 
17,  148  C.  O.  A.  611. 


58.  Remedies  to  establish  or  enforoe 
liens  or  olaimSd^In  suit  by  corporation 
which  had  lost  its  charter  for  failure 
to  pay  corporate  license  taxes,  held 
that  it  would  be  presumed  that  the  pur- 
pose of  the  suit  was  to  collect  assets 
for  distribution.  Stark  Electric  R.  Co. 
V.  McGinty  Contracting  Co.,  238  F. 
667,  151  C.  C.  A.  507. 

Jurisdiction  of  federal  Circuit  Court 
in  receivei'ship  proceedings  wherein 
title  to  land  was  involved  held  not  lim- 
ited to  discovering  then  existing  state 
of  facts  as  to  title.  Samuel  v.  Hous- 
ton Oil  Co.  of  Texas  (Tex.  Civ.  App.> 
193  S.  W.  246. 

59.  Remedies  of  oaneral  creditors  ae 
against  property^— Where,  after  receiv- 
ership pendente  lite  other  creditors  of 
defendant  reduced  their  claims  to  judg- 
ment, held  that,  on  distribution  of  his 
estate,  the  court  after  his  death  deter- 
mining to  distribute  estate,  they  are  en- 
titled to  the  priority  given  by  Rev. 
Laws  Nev.  §  6052.  Johnson  v.  Garner 
(D.  C.)  233  F.  756. 

V.  INANAGEiNENT     AND     DISPOSI- 
TION  OF  PROPERTY 

(A)  AdminUtration  in  general 

61.  Representation  by  reoeiver  of 
court  and  parties^-A  receiver  of  a  cor- 
poration is  appointed  on  behalf  of  all ' 
parties  interested,  and  he  represents 
the  stockholders,  as  well  as  the  credi- 
tors. Graselli  Chemical  Co.  v.  JBtna 
Explosives  Co.  (C.  C.  A.)  252  F.  456. 

The  general  rule  that  a  receiver  for 
a  corporation  can  recover  only  in  the 
right  of  the  corporation  is  not  univer- 
sally applicable,  but  the  receiver  repre- 
sents, not  only  the  corporation,  but  its 
creditors  and  stockholders,  and  is  also 
an  instrument  of  the  court,  and  may  be* 
used  to  establish  and  protect  the  equita> 
ble  rights  of  all  parties  in  i|iterest. 
Drennen  v.  Southern  States  Fire  Ins. 
Co.  (C.  C.  A.)  252  F.  776. 

62.  Authority  of  receiver  In  general.— 
Though  only  small  part  of  corporation 
stock  had  been  subscribed,  held,  that 
there  was  a  de  facto  corporation  and 
that  receiver  could  collect  subscriptions 
for  purpose  of  paying  bona  fide  credi- 
tors. Allen  V.  Rhodes,  230  F.  321,  144 
C.  C.  A.  463. 

64.  Custody,  use,  and  oare  of  proper- 
ty^—The  real  custodian  of  property  in 
the  hands  of  a  receiver  is  the  court  ap- 
pointing him.  New  York  Life  Ins.  Co. 
▼.  Bond  Bldg.  Co.,  47  App.  D.  C.  253. 

66.  Incumbrances  and  charges  on 
property.'— Receivers  held,  under  the  or- 
der appointing  them,  authorized  to  ex- 
ecute a  redelivery  bond  in  a  state  court 
to  obtain  the  release  of  attached  prop- 
erty of  the  estate.  United  States  Fi- 
delity &  Guaranty  Co.  v.  First  Nat. 
Bank,  239  F.  227,  152  C.  C.  A.  215. 

Where  the  property  of  a  railroad 
company  was  operated  by  receivers, 
and  the  corporation,  had  it  been  oper- 
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ating  the  property,  would  have  been 
liable  for  the  franchise  tax  imposed  by 
Laws  Ark.  1911,  p.  67,  the  receivers 
should  be  directed  to  pay  such  taxes 
accruing  during  the  receivership. 
Bright  V.  State  of  Arkansas  (C.  G.  A.) 
249  P.  950. 

Where  penalty  due  for  nonpayment 
by  railway  company  of  franchise  tax 
imposed  by  Laws  Ark.  1911,  p.  67,  ac- 
crued within  less  than  a  month  after 
receivers  were  appointed,  and  the  state 
thereafter  intervened  before  the  penal- 
ty on  the  tax  for  the  succeeding  year 
had  accrued,  it  is  entitled  to  recover 
penalties  for  both  years.    Id. 

Real  property  of  insolvent  railway 
company,  taxable  under  Kirby's  Dig. 
Ark.  6941,  6942,  6945,  cannot  escape 
penalties  attaching  for  nonpayment,  be- 
cause entire  property  of  company  was 
in  hands  of*  receivers  appointed  under 
order  of  court  to  take  possession  of  the 
property  for  benefit  of  creditors. 
Bright  V.  State  of  Arkansas  (C.  G.  A.) 
249  F.  953. 

67.  Assumption  and  performance  of 
obligations^— When  a  receiver  is  ap- 
pointed, he  has  right  to  confirm  and 
carry  out  contracts  which  are  advan- 
tageous to  the  insolvent;  hence  such 
contracts  continue  despite  receivership. 
Texas  Go.  v.  International  &  G.  N.  Ry. 
Go.  (G.  G.  A.)  250  F.  742. 

An  executory  contract  made  by  a  cor- 
poration is  not  binding  on  its  subse- 
quent receiver,  unless  he  affirmatively 
assumes  it.  Dickinson  v.  Willis  (D.  G.) 
239  F.  171. 

Temporary  receiver  of  railroad  com- 
pany directed  to  make  payment  claim- 
ed under  lease,  without  prejudice  to 
right  of  any  party  in  interest  to  further 
litigate  any  question  involved.  Inter- 
continental Rubber  Go.  v.  Boston  &  M. 
R.  R.  (D.  G.)  245  F.  127. 

A  contract  of  a  corporation  is  not 
binding  on  its  receiver,  unless  affirma- 
tively adopted  by  him.  Landon  v.  Pub- 
lic Utilities  Gommission  of  Kansas  (D. 
G.)  245  F.  950. 

68.  Acceptance  of  lease.— On  insolven- 
cy of  corporation  and  appointment  of 
receiver,  latter  may  reject  lease  previ- 
ously entered  into  by  corporation,  and 
protest  to  receiver  is  unnecessary  to 
protect  lessor's  right  of  action.  In  re 
Mullings  Glothing  Go.,  238  F.  58,  151  G. 
G.  A.  134,  reversing  decree  (D.  G.)  230 
F.  681. 

A  receiver  may  take  and  retain  pos- 
session of  leasehold  property  for  such 
reasonable  time  as  will  enable  him  to 
elect  intelligently  whether  the  interest 
of  bis  trust  will  be  best  served  by 
adopting  the  lease  or  returning  the 
property  to  the  lessor.  Fleming  v.  No- 
ble (G.  C.  A.)  250  F.  733. 

Receiver  held  liable  for  the  fair  rent- 
al value  of  demised  premises  during  the 
time  he  occupied  them;  it  not  appear- 
ing that  his  failure  to  sooner  vacate 
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premises  was  due  to  the  fault  of  the 
lessor's  agent  to  conclude  lease  with 
tenant  interested  by  receiver.     Id. 

Where  amount  claimed  was  more  than 
fair  rental  of  premises  and  landlord 
had  first  asserted  such  claim  as  means 
of  compelling  corporation  to  vacate, 
held,  receivers  having  been  appointed, 
that  receivers  were  chargeable  only  for 
sum  corresponding  to  rent  reserved  in 
old  lease.  Atkinson  &  Go.  v.  Aldrich- 
Glisbee  Go.  (D."  G.)  248  F.  134. 

Receivers  of  corporation  are  at  lib- 
erty to  occupy  leased  premises  unti] 
they  elect  whether  to  retain  or  aban- 
don; for  if  the  lease  is  assignable,  it 
may  be  sold  like  other  personal  prop- 
erty, and  if  not,  the  receivers  may  at 
their  option  abandon  the  same.  Pri- 
mes Ghemical  Go.  v.  Fulton  Steel  Gor- 
poration  (D.  G.)  254  F.  454. 

69.  Continuance  and  condnct  of  busl- 
ness^In  considering  the  question  of 
appointment  of  a  receiver  for  a  public 
utility  corporation,  the  court  will  as- 
sume, unless  it  otherwise  appears,  that 
it  can  be  operated  so  as  not  at  least 
further  to  impair  the  value  of  assets, 
and  will  direct  it  to  be  operated,  even 
by  the  issue  of  receiver's  certificates, 
until  arrangements  can  be  made  to  meet 
the  exigencies  of  its  stoppage.  Gentral 
Bank  &  Trust  Corporation  v.  Cleve- 
land (G.  C.  A.)  252  F.  530. 

In  a  suit  to  foreclose  a  mortgage  and 
sell  the  property  of  an  insolvent  street 
railroad  company,  the  court  will  not 
authorize  its  receiver  to  suspend  op- 
eration of  the  road  where  the  franchise 
is  still  in  force.  Boisot  v.  Amarillo  St 
Ry.  Go.  (D.  G.)  244  F.  838. 

A  court  cannot  authorize  its  receiv- 
ers for  a  street  railroad  company  to 
charge  a  higher  rate  of  fare  than  that 
fixed  as  a  maximum  by  the  company's 
franchise.  Gas  &  Electric  Securities 
Co.  V.  Manhattan  &  Queens  Traction 
Corporation  (D.  G.)  263  F.  453. 

70.  Completion     and    extension     of 

works^— An  order  of  the  court  author- 
izing receivers  to  extend  the  railroad 
along  a  certain  street  does  not  author- 
ize an  excavation  along  that  street  be- 
tween the  tracks  and  the  abutting  prop- 
erty. Kansas  City,  M.  &  O.  Ry.  Co.  of 
Texas  v.  Weaver  (Tex.  Civ.  App.)  191 
S.  W.  591. 

71.  Contraots  of  receiver  In.  general. 

—A  corporate  receiver,  unless  authoriz- 
ed by  court  appointing  him,  is  without 
authority  to  make  any  binding  agree- 
ment as  to  modification  or  abro station 
of  contract  between  corporation  of 
which  he  was  receiver  and  a  third  per- 
son. St.  Joseph  Gas  Co.  v.  Barker  (D. 
G.)  243  F.  206. 

72.  Attorneys,  agents,  and  employes 

of  reoeiver^-The  general  rule  that  a 
receiver  should  not  employ  counsel  for 
either  party  has  no  application  to  a  case 
in  which  a  receiver  is  appointed  in  ac- 
cordance with  the  prayer  of  the  bill  to 
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collect  assets.  McPherson  v.  U.  S.,  245 
F.  35,  157  C.  O.  A.  331. 

A  United  States  attorney  held  not  in- 
eligible to  appointment  as  counsel  for 
a  receiver  appointed  to  collect  assets 
in  a  suit  by  the  United  States.    Id. 

It  is  for  the  court,  and  not  the  trus- 
tee named  in  a  mortgage,  apon  whose 
suit  for  foreclosure  a  receiver  was  ap- 
pointed, to  determine  who  should  be  at- 
torney for  the  receiver,  and  be  compen- 
sated under  order  of  court;  so  the  trus- 
tee could  not  select,  in  place  of  the  at- 
torney appointed,  a  firm  of  which  the 
receiver  was  a  member.  Empire  Trust 
Co.  V.  Aubrey  (C.  O.  A.)  254  F.  281. 

Merely  because  it  is  cheaper,  the 
court,  appointing  a  receiver  on  mort- 
gage foreclosure,  is  not  required  to  per- 
mit its  receiver  to  employ  as  his  at- 
torney a  firm  of  which  he  is  a  member, 
and  which  represents  one  of  the  par- 
ties in  the  cause,  but  the  court  may  de- 
termine what  is  for  the  best  interest  for 
an.    Id. 

The  refusal  of  the  court,  appointing 
a  receiver  on  mortgage  foreclosure,  to 
grant  the  request  of  the  trustee  under 
the  mortgage  that  the  attorney  appoint- 
ed to  represent  the  receiver  be  remov- 
ed, and  a  firm  of  which  the  receiver 
was  a  member  be  substituted,  held  not 
an  abuse  of  discretion.    Id. 

The  interests  of  a  federal  receiver 
of  a  railroad  and  of  the  railroad  com- 
pany are  not  so  adverse  as  to  preclude 
the  same  person  from  acting  as  station 
agent  for  the  purpose  of  serving  sum- 
mons upon  the  railroad  company  pur- 
suant to  the  laws  while  also  acting  for 
the  receiver.  Missouri,  K.  &  T.  Ry. 
Co.  V.  Hudson  (Okl.)  175  P.  743. 

75.  Expenditures       in       generald^' 

Though  a  receiver  was  appointed  on 
the  day  the  final  step  in  the  compro- 
mise of  a  death  daim  was  effected  by 
the  representatives  of  a  railroad  com- 
pany, held,  that  the  court  might  direct 
the  receiver  to  pay  the  claim.  Harmon 
V.  Blackwell,  232  P.  440,  1,46  C.  O.  A. 
434. 

Under  order  appointing  railroad  re- 
ceivers and  authorizing  them  to  pay 
traffic  balances  due  other  railroads, 
held,  that  they  were  authorized  to 
pay  compensation  received  under  mail-, 
carrying,  contract  to  another  road 
which  did  the  carrying.  Equitable 
Trust  Co.  of  New  York  v.  Wabash  R. 
Co.,  244  F.  66,  156  0.  0.  A.  494. 

77.  — —  Taxesw— ^The  federal  court 
will  order  its  receiver,  in  possession  of 
property  and  conducting  the  business, 
to  pay  the  personal  .  property  taxes 
wl^ch  might  have  been  assessed 
against  him  under  Comp.  Laws  Mich. 
I  3837  (6),  regardless  of  whether  the 
state  law  makes  such  taxes  a  lien  on 
the  property  superior  to  the  lien  of 
the  mortgage.  Bear  River  Paper  & 
Bag  Co.  V.  City  of  Petoskey,  241  F.  53, 
154  C.  O.  A.  53. 

The  collection  fees  and  interest  on 


delinquent  taxes  are  merged  in  an 
order  directing  the  receiver  to  pay  the 
taxes,  which  is  in  effect  a  judgment, 
and  the  intereit  rates  so  specified  did 
not  extend  beyond  the  day  of  the  or- 
der.   Id. 

A  decision  by  the  state  court  that  a 
receiver  appointed  by  it  need  not  pay 
personal  property  taxes  assessed 
against  the  property  does  not  prevent 
the  federal  court  from  directing  its 
receiver  to  pay  such  taxes  in  recogni- 
tion of  the  benefits  received.    Id. 

(B)  Supervisum  and  iMtrucHons  of 

court 

86.  iRstruotions  or  autliority  to  re- 
oeiver    to    act— Subject-matter^— It    is 

the  duty  of  receivers  appointed  for  a 
corporation  in  a  creditors'  suit,  on  the 
maturity  of  interest  on  a  mortgage,  a 
failure  to  pay  which  will  render  the 
mortgage  foreclosable,  to  apply  to  the 
court  '  for  instructions.  Guaranty 
Trust  Co.  of  New  York  v.  International 
Steam  Pump  Co.,  231  F.  5W,  145  C. 
0.  A.  480. 

Receivers  being  officers  of  a  court 
entitled  to  instructions,  they  should. 
if  believing  tax  unlawful,  apply  for  in- 
structions as  to  whether  to  pay  it. 
Scott  V.  Western  Pac.  R.  Co.,  246  F, 
545,  158  C.  C.  A.  515,  affirming  order 
Equitable  Trust  Co.  of  New  York  v. 
Western  Pac.  Ry.  Co.  (D.  C.)  236  F. 
813. 

Despite  Rev.  St.  §  3224  (Comp.  St 
1916,  §  5047),  prohibiting  suit  for  en- 
tjoining  assessment  or  collection  of 
taxes,  receivers  believing  property  in 
their  charge  or  income  thereof  not  to 
be  subject  to  tax  may  apply  to  court 
appointing  them  for  instructions  as  to 
payment.    Id. 

((7)  Receiverti'  oertificaies 

92.  Purpose  of  issuer— Though  op- 
eration of  South  Carolina  railroad  by 
receiver  had  been  discontinued  as  dan- 
gerous to  passengers  and  crews,  held, 
in  view  of  Civ.  Code  S.  C.  1912,  § 
3117,  receiver  should  be  directed  to 
issue  certificates  to  obtain  funds  for 
repair  of  roadbed  and  to  resume  op- 
erations, there  being  muc^  traffic  ready 
for  movement  by  railroad.  Central 
Bank  &  Trust  Co.  v.  Greenville  & 
Western  R.  Co.  (D.  C.)  248  F.  350. 

101.  Lien  and  priorities^— A  court 
held  not  justified  in  making  receivers' 
certificates  issued  to  make  permanent 
betterments  on  railroad  property  a 
first  lien  on  the  net  earnings  of  the  re- 
ceivership, to  the  displacement  of  sup- 
ply claims.  Texas  Co.  v.  International 
&  G.  N.  Ry.  Co.,  237  F.  921,  150  C. 
O.  A.  571. 

Receiver's  certificates,  given  for  op- 
eration of  business  of  private  industrial 
corporation,  cannot  be  made  to  dis- 
place prior  liens,  unless  holders  of 
such  liens  have  waived  them  either  ex- 
pressly or  impliedly.    Smith  v.  Shenan- 
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doah  Valley  Nat  Bank  of  Winchester, 
Va.,  246  F.  879,  158  O.  O.  A.  443. 

Where  holders  of  lien  on  corporate 
property  consented  to  receiver's  is- 
auance  of  certificates,  held  that,  on  set- 
tlement of  estate,  corporation  having 
been  adjudged  bankrupt,  it  was  proper 
to  direct  that  receiver's  certificates 
first  be  paid  out  of  assets  not  subject 
to  deed  of  trust.    Id. 

In  proceeding  for  settlement  of  es- 
tate of  bankrupt  corporation,  held, 
that  lienholders  who  waived  priority  of 
deed  of  trust  as  to  certain  receiver's 
certificates  did  not  impliedly  waive 
lien  as  to  other  debts  incurred  by  re- 
ceiver.   Id. 

Rights  of  holders  of  receivers'  certifi- 
cates depend  upon  priority  given  In  or- 
der providing  for  issuance  of  certifi- 
cates. Order  continuing  receivership 
lield  not  to  make  subsequently  issued 
certificates  part  of  receiver's  obliga- 
tions which  would  have  priority  or  to 
make  claims  of  lessors  for  rent  sub- 
flequently  accruing  on  leasehold  be- 
longing to  insolvent  corporation  prior 
to  such  certificates.  Ball  v.  Improved 
Property  Holding  Co.  of  New  York, 
247  F.  645,  159  C.  C.  A.  547. 

Holders  of  certificates  issued  by  re- 
ceiver of  insolvent  corporation  to  ob- 
tain funds  to  pay  taxes,  etc.,  to  pre- 
vent forfeiture  of  leasehold  in  valuable 
realty,  held  not  entitled  to  any  priority 
over  claims  of  lessors  for  rent  subse- 
■quently  accruing.    Id. 

Expenses  of  receivership  including 
allowances  to  receiver's  solicitors  are 
taxable  as  costs  and  entitled  to  priority 
over  receivers'  certificates,  but  allow- 
•ances  to  mortgage  trustee  and  its  solic- 
itors are  entitled  to  no  such  priority. 
Id. 

Under  order  providing  for  issuance 
of  receivers'  certificates,  held,  that 
amounts  apportioned  to  certificate 
holders  were  subject  to  allowances  to 
solicitors  of  mortgage  trustees,  but 
amounts  apportio'ned  to  lessors'  claims 
were  not  subject  to  such  allowances. 
Id. 

A  purchaser  of  corporate  bonds  se- 
cured by  mortgage,  who  failed  to  make 
known  his  ownership  of  the  bonds  un- 
til after  receivers'  certificates  were 
issued  on  the  consent  of  the  other  bond- 
holders, and  made  prior  to  the  lien 
of  the  mortgage,  could  not,  after  the 
enterprise  as  conducted  by  the  re- 
ceivers had  proven  a  failure,  assert 
that  he  had  not  consented  to  the  is- 
suance of  certificates,  and  that  liis 
original  lien  under  the  mortgage  was 
entitled  to  priority.  Lake  v.  Mudgett 
<C.  C.  A.)  252  F.  365. 

(D)  Sale  and  conveyance  or  redelivety 
of  property 

109.  TImav  manner,  and  terms  of 
saia^— Where  receivers  were  appointed 
for  a  consolidated  railroad  company, 
and   mortgages   foreclosed,   held,    that 
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property,  being  susceptible  of  division 
ihto  several  systems,  might  be  divided 
for  sale,  if  for  the  benefit  of  creditors, 
and  ^  mortgagee  holding  a  mortgage 
on  the  property  of  that  constituent 
company  which  had  been  run  at  a 
loss  cannot  complain  of  the  severance. 
Metropolitan  Trust  Co.  of  City  of 
New  York  v.  Chicago  &  E.  I.  R.  Co. 
(C.  C.  A.)  253  F.  868. 

In  the  separation  of  a^  railroad  into 
parcels  for  sale  under  the  foreclosure 
of  divisional  mortgages,  a  court  of 
equity  is  not  bound  by  any  hard  and 
fast  rule  to  fix  the  division  to  corre- 
spond absolutely  with  the  several  mort- 
gage grants,  but  the  division  should  be 
made  so  as  to  leave  each  parcel  as 
nearly  as  may  be  in  a  situation  to  be 
operated    as    a    railroad.    Id. 

The  division  should  be  made  so  that 
each  portion  might  be  operated  as  a 
railroad  system,  and  for  that  purpose 
the  division  located  in  Indiana  should 
be   given  a  line   to  Chicago,  etc.     Id. 

On  division  for  sale  it  was  proper, 
other  creditors  and  lienholders  being 
protected,  to  sell,  with  one  of  the 
constituent  parcels,  equipment  uaed 
for  the  operation  of  that  parcel, 
though  it  was  not  subject  to  the  mort- 
gage on  lien.    Id. 

i  14.  Operation  and  effect  of  sale  In 
general^---Sale  by  trustee  in  deed  of 
trust,  who  was  also  the  receiver  in  * 
the  federal  District  Court  of  the  mort- 
gagor's business  and  property,  made 
by  permission  of  that  court  and  con- 
firmed by  it,  under  which  he  executed 
a  trustee*s  deed,  held  not  a  judicial 
sale,  but  a  sale  under  the  deed  of  trust. 
Finger  v.  Taylor  (Miss.)  71  So.  269. 

Federal  court  whose  receiver  has 
taken  possession  of  railroad  company's 
property  held  to  have  exclusive  juris- 
diction, and  to  be  entitled  to  retain 
jurisdiction  over  property  after  it  hds 
been  sold  and  delivered  by  receiver. 
International  &  G.  N.  By.  Co.  v.  Con- 
crete Inv.  Co.  (Tex.  Civ.  App.)  201  S. 
W.  718. 

118.  Reconveyance  and  redelivery  of 
property  on  termination  of  receiver- 
ship.—An  order  directing  a  receiver  to 
redeliver  the  property  of  a  corpora- 
tion, when  carried  into  effect,  held  to 
divest  the  court  of  jurisdiction  to  ad- 
judicate upon  the  validity  of  taxes 
thereafter  levied  upon  it.  Spencer  v. 
Babylon  B.  Co.  (0.  C.  A.)  250  F.  24. 

The  holders  of  railroad  bonds  loan- 
ed to  the  company  to  be  pledged  to 
secure  a  debt,  which  was  satisfied  dur- 
ing receivership  procee'dings  and  the 
pledged  bonds  then  delivered  into 
court,  are  entitled  to  such  bonds  as 
they  can  identify  as  the  identical  bonds 
loaned  by  them.  United  States  &  Mex- 
ican Trust  Co.  ▼.  Kansas  City,  M.  &  O. 
By.  Co.  (D.  C.)  240  F.  511. 

Bondholders  cannot  in  foreclosure 
proceedings  brought  by  receiver  object 
to  the  delivery  of  other  bonds  of  the 
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game  iBSne  under  a  contract  entered 
into  before  the  suit  was  started.    Id. 

Construction  companies  who  paid  in- 
terest on  railroad  bondf  under  contract 
entitling  them  to  bonds  for  the  inter- 
est paid  held  entitled  in  equity  and 
justice  to  bonds  delivered  into  court 
in  foreclosure  proceedings-  brought  by 
receiver.    Id. 

Bondholders  who  loaned  bonds  to  a 
railroad  company  to  be  pledged  by  it 
held  entitled  to  bonds  delivered  into 
court  in  receivership  proceedings  and 
not  claimed  by  any  one  else,  though 
they  could  not  identify  the  bonds  as 
the  particular   ones  loaned.    Id. 

Where  federal  court  which  appointed 
receiver  for  railroad  ordered  property 
turned  back  conditionally  on  railroad's 
taking  all  benefits  and  assuming  all  ob- 
ligations, railroad  was  bound  to  pay 
jcdgment  for  damages  predicated  on 
tort  of  servant  of  railroad  while  in 
hands  of  receiver.  Beaumont,  S.  L.  & 
W.  Ry.  Co.  V.  Daniels  (Tex.  Civ.  App.) 
204  S.  W.  481. 

VI.  ALLOWANCE    AND    PAYMENT 
OF  CLAIMS 

119.  Liabliltles  of  property  or  funds 
la  hands  of  reooivoTy^A  lessor  held 
not  entitled  to  prove  against  the  es- 
tate of  the  lessee  in  the  liands  of  a 
receiver  a  claim  arising  under  the  pro- 
visions of  the  lease  after  appointment 
of  the  receiver.  Wm.  Filene's  Sons 
Co.  V.  Weed,. 230  F.  31,  144  C.  C.  A. 
329. 

Lessors'  daim  for  rent  accruing  after 
appointment  of  receiver  held  debts  of 
receiver  which  might  be  asserted 
against  him  in  proceedings  for  settle- 
ment of  his  accounts.  Ball  v.  Im- 
prpved  Property  Holding  Co.  of  New 
York,  247  F.  645,  159  O.  C.  A.  547. 

Contract  to  supply  railroad  company 
with  fuel  oil  contains  no  implied  con- 
dition that  it  should  be  canceled  in 
event  receiver  is  appointed  for  com- 
pany. Texas  Co.  v.  International  & 
G.  N.  Ry.  Co.  (0.  C.  A.)  250  F.  742. 

124.  Prioritlea  In  generalw-^That 
bondholders  of  a  railroad  company 
purchased  with  knowledge  of  a  traffic 
contract  between  the  mortgagor  and 
another  company  for  their  benefit  held 
not  to  give  them  an  equity  which  en- 
titled them  to  priority  over  subsequent 
lienholders  of  the  latter  company. 
Btker  v.  Central  Trust  Co.  of  New 
York,  236  F.  17,  148  C.  C.  A.  511. 

Creditors  of  an  insolvent  shipowning 
corporation,  who  joined  in  a  suit  for 
a  receiver,  who  sold  the  property,  held 
to  have  acquired  no  right  to  priority 
orer  other  lien  claimants  by  subse- 
quently filing  libels  in  admiralty  claim- 
ing liens.  Appeal  of  James  Rees  & 
Sons  Co.,  237  F.  555,  150  C.  C.  A. 
437. 

An  order,  directing  a  receiver  to  sell 
lomber  and  pay  laborers'  wages,  held 
not  to  preclude  a  chattel  mortgagee 


of  part  of  the  lumber  from  thereafter 
intervening  and  claiming  the  proceeds 
of  the  sale  of  the  lumber  covered  by 
the  mortgage.  Security  Trust  Co.  v. 
Bank  of  Bernice,  239  F.  665,  152  C. 
C.  A.  499. 

The  amount  of  a  mill  laborer's  lien 
against  lumber  covered  by  a  chattel 
mortgage  may  be  determined  between 
the  mortgagee  and  the  mortgagor's 
receiver  by  apportioning  to  that  lum- 
ber the  usual  cost  of  labor  in  that 
mill  for  producing  an  equal  quan- 
tity.   Id. 

Court  is  not  absolutely  bound  to 
recognize  priorities  in  receivership  case 
fixed  by  its  order,  and  that  matter  is 
open  to  equitable  readjustment,  how- 
ever conclusive  protection  order  may 
be  to  receiver  as  to  payments  made 
under  its  terms.  Ball  v.  Improved 
Property  Holding  Co.  of  New  York,  247 
F.  645,  159  C.  C.  A.  547. 

Where  holders  of  receivers'  certifi- 
cates bad  no  priority  over  claims  of 
lessors  for  rents  becoming  due  after 
receivership  on  property  in  which  in- 
solvent corporation  had  leasehold  in- 
terest, general  claims  and  funds  for 
which  receiver  was  to  account  should 
be  brought  into  hotchpot  and  funds  dis- 
tributed pro  rata.    Id. 

Capital  stock  of  a  corporation  rep- 
resents the  capital  on  which  it  is  au- 
thorized to  do  business,  and  it  con- 
stitutes one  of  the  assets  to  which  all 
creditors  may  look  for  payment  of 
their  demands;  thus  an  owner  of  cap- 
ital stock  cannot  share  in  the  assets 
until  all  of  the  debts  of  the  corpora- 
tion have  been  paid.  Armstrong  v.  Un- 
ion Trust  &  Savings  Bank,  248  F.  268. 
160  C.  C.  A.  346. 

Preferred  stock  is  merely  a  particu- 
lar class  of  capital  stock/  being  differ- 
entiated from  the  ordinary  stock  as 
endowed  with  some  peculiar  quaUty, 
but  as  against  creditors  a  holder  of 
preferred  stock  cannot  reach  corporate 
assets.    Id. 

A  bondholder  of  a  corporation,  who 
failed  to  object  to  a  sale  of  the  prop- 
erty and  assets  of  the  corporation^ 
could  not  object  that  proceeds  of  fire 
insurance  policies  were  applied  under 
orders  of  court  to  the  obligations  of 
the  receivers,  instead  cf  towards  the 
payment  of  the  bonds;  the  loss  hav- 
ing occurred  after  the  sale,  so  that  it 
fell  upon  the  purchaser,  and  not  the 
seller.  Lake  v.  Mudgett  (C.  C.  A.) 
252  F.  365. 

A  surety  on  supersedeas  bond  of 
public  service  corporation,  having  been 
held  liable,  is  not  generally  to  be  deem- 
ed a  preferred  creditor  in  event  of  in- 
solvency of  corporation.  Towle  v. 
Great  Shoshone  &  Twin  Falls  Water 
Power  Co.  (D.  C.)  232  F.  733. 

Where  at  time  judgment  was  recov- 
ered against  it,  and  a  supersedeas  bond 
given,  a  public  service  corporation  ap- 
peared solvent,  the  surety,  which  was 
held  liable,  is  not  entitled  to  be  pre- 
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f erred  to,  other  creditors,  on  theory 
that  giving  ot  such  bond  entitled  the 
corporation  to  continue  as  going  con- 
cern.   Id. 

'  125.  Taxes.— Payment  of  taxes  by  re- 
ceivers out  of  the  net  income  of  the  re- 
ceivership is  not  a  diversion  of  earn- 
ings as  against  labor  and  supply  claim- 
ants, such  payment  being  for  the  bene- 
fit of  all  parties  interested  in  the  prop- 
erty. Texas  Co.  v.  International  &  G. 
N.  Ry.  Co.,  237  F.  921,  150  C.  C.  A. 
571. 

Property  in  hands  of  receiver  is  ordi- 
narily bound  for  payment  of  taxes,  and, 
in  view  of  paramount  lien  of  taxes  it  is 
duty  of  court  to  order  them  paid,  no 
matter  how  claim  may  be  brought  to 
its  attention.  Taxes  accruing  during  a 
receivership  are  obligations  or  indebt- 
edness ol  the  receiver.  Union  Trust 
Co.  V.  Great  Eastern  Lumber  Co.,  248 
F.  46, 160  C.  C.  A.  186. 

A  federal  court  held  to  have  power 
to  determine  the  validity  of  taxes 
claimed  against  property  in  the  hands 
of  its  receiver.  Spencer  v.  Babylon  R. 
Co.  (D.  C.)  233  F.  803. 

Claims  for  taxes  against  the  property 
of  a  railroad  company  in  the  hands  of 
a  receiver  held  excessive,  and  allowed 
against  the  estate  only  in  a  just 
amount.    Id. 

Taxes  assessed  against  a  corporation 
prior  to  appointment  of  receivers  are 
debts  due  from  corporation  and  not  re- 
ceivership, and  must  be  postponed  to 
debts  incurred  by  receivers.  Atkinson 
&  Co.  V.  Aldrich-Clisbee  Co.  (D.  C.) 
248  F.  134. 

126.  Expenses      of,     recelvorship.— 

Where  receivers  were  appointed  who 
took  over  property  and  continued  busi- 
ness of  corporation,  no  allowance  to 
counsel  for  legal  services  rendered  cor- 
poration during  receivership  proceed- 
ings can  be  made  until  after  expenses 
of  receivership  have  been  paid,  claim 
being  a  charge  against  funds  of  corpo- 
ration instead  of  against  receivership. 
Atkinson  &  Co.  v.  Aldrich-Clisbee  Co. 
(D.  C.)  248  F.  134. 

129.  Priority  of  unseoured  debts  In- 
curred before  receivership  to  pre-exist- 
ing liens,  in  general— Purpose  for  which 
debt  was  contracted.— Where  one  whose 
property  was  fired  by  an  electric  line 
might,  under  Const.  Idaho,  art.  11,  §  15, 
and  Rev.  Codes  Idaho,  §  2769,  as 
amended  by  Laws  1909,  p.  163,  have 
proceeded  against  the  original  corpo- 
rate builder  held,  that  surety  on  super- 
sedeas bond  of  purchaser  was  entitled 
to  priority  out  of  income  received  from 
property  so  purchased  as  against  other 
creditors.  Towle  v.  Great  Shoshone  & 
Twin  FaUs  Water  Power  Co.  (D.  C.) 
232  F.  733. 

A  surety  on  the  supersedeas  bonds 
of  an  insolvent  corporation  is  not  enti- 
tled to  preference  as  against  the  bond- 
holders to  the  property  in  the  hands  of 
the  receiver,  without  showing  that  the 

(170) 


bondholders  procured  or  acquiesced  in 
execution  of  the  bond,  or  that  the  mon- 
ey thereby  realized  came  into  the  pos- 
session of  the  receivers.  Equitable 
Trust  Co.  of  New  York  v.  Birmingham, 
E.  &  B.  R.  Co.  (D.  C.)  238  F.  655. 

A  state  Corporation  Commission  is 
entitled  to  a  preference  over  the  bond- 
holders of  an  insolvent  railroad  for  the 
amounts  collected  by  the  railroad  in  ex- 
cess of  the  rates  fixed  by  the  Commis- 
sion pending  appeal  from  the  Commis- 
sion's orders  and  prior  to  the  appoint- 
ment of  a  receiver  for  the  railroad. 
United  States  &  Mexican  Trust  Co.  v. 
Kansas  City,  M.  &  O.  Ry.  Co.  (D.  C.) 
240  F.  505. 

iSi. Labor,  supplies,  and  mate- 

riais  furnishedd— Labor  Law  N.  Y.,  §  9, 
making  claims  for  wages  preferred 
debts  on  receivership  of  partnership  or 
domestic  corporation  held  not  to  give 
claims  for  wages  preference  over  lien 
of  mortgage,  and  not  to  apply  to  re- 
ceivership in  foreclosure  suit,  though 
general  receivers  previously  appointed 
were  appointed  receivers  therein. 
Schmidtman  v.  Atlantic  Phosphate  & 
Oil  Corporation,  230  F.  769,  145  C.  C. 
A.  79. 

Where  there  are  net  earnings  of  a 
railroad  receivership  instituted  at  suit 
of  mortgage  bondholders,  supply  claim- 
ants who  have  a  preferential  equity 
therein  are  entitled  to  have  the  same 
applied  to  their  claims,  without  wait- 
ing the  final  termination  of  the  receiv- 
ership. Texas  Co.  v.  International  & 
G.  N.  Ry.  Co.,  237  F.  921,  150  C.  C.  A. 
571. 

Claims  for  labor  or  operating  sup- 
plies furnished  within  six  months  prior 
to  the  appointment  of  receivers  in  fore- 
closure held  entitled  to  preference  of 
payment  from  the  net  income  of  the 
receiviership.    Id. 

Rule  stated  governing  the  payment  by 
a  receiver  of  claims  for  supplies  fur- 
nished to  a  public  service  corporation 
in  preference  to  prior  recorded  liens. 
Crane  Co.  v.  Fidelity  Trust  Co.,  238  F. 
693,  151  C.  O.  A.  543. 

Claims  for  articles  furnished  for  ex- 
tensions to  water,  gas,  or  electric  light 
systems,  and  for  additions  to  or  re- 
placement of  equipment,  held  not  such 
as  are  entitled  to  preferential  payment 
by  a  receiver  over  a  prior  mortgage 
debt.    Id. 

Claim  for  coal  delivered  to  railroad 
company  before  appointment  of  receiv- 
ers, and  used  by  receivers  in  operating 
railroad  under  orders  of  court,  should 
be  paid  from  proceeds  of  sale  in  pref- 
erence to  secured  bonds,  if  there  are  no 
earnings  from  which  to  pay  it.  United 
States  &  Mexican  Trust  Co.  v.  Beaty, 
240  F.  592,  153  C.  C.  A.  396,  rehearing 
denied  243  F.  544. 

That  parties  furnishing  materials  to 
corporation  shortly  before  receivership 
expected  payment  out  of  current  in- 
come, held  not  to  entitle  them  to  pref- 
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erence  over  mortgage  creditors.  John 
A.  Roebliog'B  Sons  Co.  of  California  ▼. 
Idaho  Ry.,  Ught  &  Power  Co.,  243  F. 
527, 156  C.  O.  A.  226. 

Debts  incarred  by  a  railroad  receiver 
and  claims  for  materials  and  sapplies 
for  operation  furnished  within  six 
months  prior  to  his  appointment  are 
payable  out  of  the  earnings  of  the  re- 
ceirership,  or  even  in  a  proper  case 
from  the  corpus  of  the  company's 
property,  in  preference  to  mortgages 
foreclosed.  New  York  Trust  Co.  v.  De- 
troit, T.  &  I.  Ry.  Co.  (C.  C.  A.)  251  F. 
514. 

One  furnishing  current  supplies  to  a 
quasi  public  corporation,  an  irrigation 
company,  is  entitled  to  priority  over 
other  unsecured  creditors  in  funds  in 
receiver's  hands  earned  before  receiv- 
ership. First  Nat.  Bank  v.  Campbell 
(Tex.  Civ.  App.)  193  S.  W.  197. 

132.  — -  Nature  and  purpose  of  la- 
bor, suppiles,  and  materials^As  re- 
spected right  of  priority,  machinery 
furnished  railway,  light,  and  power 
company  held  for  enlargement,  and  not 
for  repair  or  maintenance  of  the  com- 
pany'a  plant  John  A.  Roebling's  Sons 
Co.  of  California  v.  Idaho  Ry.,  Light  & 
Power  Co.,  243  F.  527,  156  C.  C.  A. 
225. 

Claims  for  materials  for  new  con- 
struction and  extraordinary  improve- 
ments within  six  months  before  receiv-» 
ership,  held  not  payable  as  current 
operating  expenses  in  preference  to 
claims  of  mortgage  bondholders:    Id. 

133.  -—  Rontals  and  trafflo  and  mile- 
ago  lialancosw— The  holders  of  bonds  se- 
cured by  a  trust  deed  on  railroad  prop- 
erty held  not  to  have  operated  the 
property  during  the  time  that  the  in- 
debtedness due  interline  carriers  arose, 
as  to  give  such  carriers  priority  on  the 
ground  that  the  indebtedness  was  that 
of  the  bondholders.  First  Trust  Co.  v. 
Illinois  Cent  R.  Co.  (C.  C.  A.)  252  F. 
965. 

In  receivership  proceedings  a  bridge 
company  was  not  entitled  to  priority 
apdnst  mortgagees  of  a  railroad  com- 
pany for  claims  for  use  of  its  bridge  by 
the  railroad;  it  appearing  that  credit 
was  extended  upon  the  strength  of  the 
railroad  company's  general  credit  and 
that  the  debt  was  not  a  current  income 
debt  Louisville  Bridge  Co.  v.  Chicago, 
L  &  L.  Ry.  Co.  (C.  C,  A.)  253  F.  631. 

The  bridge  company  is  not  entitled  to 
net  profits  during  receivership  as 
against  a  mortgagee  whose  lien  covered, 
not  only  the  property  of  the  railroad, 
but  the  rents  and  profits  derived  there- 
from.   Id. 

Where  the  contract  provided  for  ter- 
mination in  case  of  the  railroad's  de- 
fault for  30  days  in  payment,  the  bridge 
company  is  not,  as  against  mortgagees, 
entitled  to  priority  out  of  surplus  eam- 
iogs  during  receivership  on  claims  some 
of  which  were  more  than  6  years  old 
when  the  roceiyer  was  appointed,  and 


all  of  which  arose  more  than  16  months 
prior  thereto.    Id. 

A  sum  due  from  one  railroad  com- 
pany to  another  for  trafiSc  balances, 
withheld  and  used  by  the  former  in  the 
maintenance  of  its  road,  held  not  recov- 
erable from  its  receiver  as  a  trust  fund. 
Central  Trust  Co.  of  lUinois  v.  Chi- 
vcago,  A.  &  N.  Ry.  Co.  (D.  C.)  232  F. 
936. 

Where  bondholders  were  in  posses- 
sion and  operating  a  railroad  when  traf- 
fic balances  due  another  company  were 
withheld  and  used  in  paying  operating 
expenses,  a  claim  therefor  against  the 
receiver  held  entitled  to  preference  over 
the  mortgage  debt.    Id^ 

134.  — -  Divorston     of     incomo^-A 

codrt  should  not,  as  a  settled  policy, 
divert  net  earnings  of  a  railroad  receiv- 
ership under  a  second  mortgage  to  the 
payment  of  interest  on  first  mortgage 
bonds,  where  it  will  postpone  payment 
of  supply  claims  which  are  entitled  to 
preference.  Texas  Co.  ▼.  International 
&  G.  N.  Ry.  Co.,  237  F.  921,  150  C.  C. 
A.  571. 

The  payment  of  interest  to  bondhold- 
ers of  a  corporation,  who  are  entitled 
to  such  payment  in  priority  to  claims 
of  supply  creditors,  is  not  a  diversion 
of  income.  Crane  Co.  v.  Fidelity  Trust 
Co.,  238  F.  693,  151  C.  C.  A.  543. 

Claims  for  coal  used  by  railroad  prior 
to  appointment  of  receivers  are  not  en- 
titled to  preference  over  bonds,  where 
there  had  been  no  revenue  above  oper- 
ating expenses  diverted  from  payment 
for  supplies  to  benefit  of  bondholders. 
United  States  &  Mexican  Trust  Co.  v. 
Beaty,  240  F.  592,'  153  C.  O.  A.  396, 
rehearing  denied  243  F.  544. 

That  transportation  of  supplies  for 
subsidiary  corporation,  whose  bonds 
were  pledged  to  secure  payment  of 
bonds  of  parent  corporation,  if  paid  for, 
would  have  produced  revenue  sufildent 
to  pay  for  coal  used  by  parent  com- 
pany, does  not  give  claim  for  such  coal 
preference  over  bonds.    Id. 

Diversion  of  income  to  payment  of 
interest  of  bonds  of  subsidiary  company 
held  not  to  entitle  claims  for  materials 
to  psiority  over  company's  mortgage 
bondholders.  John  A.  Roebling's  Sons 
Co.  of  California  v.  Idaho  Ry.,  Light  &, 
Power  Co.,  243  F.  527,  156  C.  C.  A. 
225. 

Payment  of  interest  on  bonds  when 
nothing  was  due  on  materials  furnished 
shortly  before  receivership,  held  not  a 
diversion  of  earnings  entitling  the  claim 
for  materials  to  priority  over  mortgage 
bondholders.    Id. 

Where  receivers  were  appointed  at 
suit  of  second  mortgage  bondholders, 
and  net  income  from  operation  of  road 
by  receivers  would  haive  been  sufiicient 
to  have  paid  supply  claimants,  with  in- 
terest, had  no  payments  been  made  on 
first  mortgage  bond  and  upon  equip- 
ment, supply  claimants  are  entitled  to 
payment,  with  interest     Texas  Co.  ▼. 
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International  &  G.  N.  Ry.  Co.  (G.  0. 
A.)  260  F.  742. 

Where  no  interest  was  paid  on  bonds 
secured  by  a  trust  deed  on  the  property 
of  a  railroad  company  during  the  peri- 
od when  the  claims  of  interveners  based 
on  interline  freight,  etc.,  arose,  inter- 
veners are  not  entitled  to  priority  un- 
der the  usual  six  months'  rule;  there 
having  been  no  diversion  of- income. 
First  Trust  Co.  v.  Illinois  Cent.  R.  Co. 
(O.  C.  A.)  252  F.  065. 

135.  Time  of  l|icuriing  debt^-A  court 
may  in  its  discretion  give  preference  to 
a  claim  for  an  operating  expense 
against  the  estat^  of  an  insolvent  rail- 
road company,  although  it  arose  more 
than  six  months  prior  to  the  receiver- 
ship. Central  Trust  Co.  of  Illinois  ▼. 
Chicago,  A.  &  N.  Ry.  Co.  (D.  C.)  232 
F.  936. 

138.  Payment^-Where  same  persons 
were  general  receivers  and  receivers 
under  mortgages,  and  claim  was  assign- 
ed to  them  as  mortgage  receivers,  held, 
that  they  were  entitled  to  payment 
without  deduction  of  consideration  for 
the  assignment.  Pennsylvania  Steel  Co. 
V.  New  York  City  Ry.  Co.,  231  F.  442, 
145  C.  C.  A.  434,  436,  modifying  decree 
(D.  C.)  225  F.  96. 

Under  the  general  principles  of  equity 
in  the  administration  of  the  estate  of 
an  insolvent  corporation  through  a  re- 
ceivership, where  there  are  claims  of 
different  rank  the  holders  are  entitled 
to  interest  until  the  time  of  payment. 
Spring  Coal  Co.  v.  Keech,  239  F.  48, 
152  C.  C,  A.  98,  L.  R.  A.  1917D,  1152. 

Where  payment  by  receivers' of  the 
principal  of  a  debt  is  accepted  on  con- 
dition that  right  to  interest  shall  not  be 
prejudiced,  but  shall  be  determined  by 
the  court,  the  creditor's  right  to  re- 
cover interest  is  not  barred.  New  York 
Trust  Co.  V.  Detroit,  T.  &  I.  Ry.  Co. 
(C.  C.  A.)  251  F.  514. 

Where  the  property  of  an  insolvent 
lailroad  company  was  converted  into 
cash  to  satisfy  debts  whose  equitable 
priority  was  recognized,  and,  when  so 
converted,  proceeds  of  sale  were  insuffi- 
cient to  pay  any  part  of  the  mortgage 
debt,  interest  on  six  months  and  receiv- 
ership claims  will  not  be  allowed  subse- 
quent to  the  appointment  of  the  re- 
ceivers; there  being  no  diversion  of 
income  from  payment  of  current  debts, 
and  the  mortgagees  not  having  delayed 
the  proceedings.    Id. 

The  general  rule,  which  allows  inter- 
est on  six  months  claims  from  their 
maturity  to  the  appointment  of  receiv- 
ers, disallows  interest  thereon  after 
that  date,  and  also  on  debts  incurred 
by  the  receivers,  as  against  a  fund  aris- 
ing from  the  sale  of  the  insolvent's 
property.    Id. 

Under  the  general  rule  that  interest 
on  debts  of  an  insolvent  corporation  in 
the  hands  of  a  receiver  will  be  calcu- 
lated only  to  the  date  of  his  appoint- 
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ment,  holders  of  six  months  claims  are 
entitled  to  interest  down  to  that  time. 
Id. 

VII.  ACTIONS 

139.  Capacity  to  sue  and  to  be  sued. 

— ^It  is  settled  doctrine  in  federal  ju- 
risprudence that  a  chancery  receiver 
has  no  authority  to  sue  in  the  courts 
of  a  foreign  jurisdiction  to  recover 
demands  or  property  situated  therein; 
his  functions  and  authority  being  con- 
fined to  the  jurisdiction  of  his  appoint- 
ment, and  the  practice  permitting  ap- 
plication for  ancillary  receivership  in 
a  foreign  jurisdiction  where  local  as- 
sets may  be  recovered,  and,  if  neces- 
sary, administered.  Sterrett  v.  Second 
Nat.  Bank  of  Cincinatti,  Ohio,  39  S. 
Ct  27,  63  L.  Ed.^ — . 

In  view,  of  Code  Ala.  1907,  §§  3509, 
3511,  3512,  3560.  Alabama  receiver  of 
a  banking  corporation  held  not  vested 
with  title  to  its  assets  as  assignee  or 
statutory  successor  so  as  to  authorize 
him  to  sue  for  their  recovery  in  a  for- 
eign federal  jurisdiction.    Id. 

The  contrary  rule  having  become  the 
settled  law  of  the  federal  courts,  if 
the  powers  of  chancery  receivers  are 
to  be  enlarged  to  give  them  authority 
to  sue  beyond  the  jurisdiction  of  the 
appointing  court,  such  extension  of  au- 
thority must  come  from  legislation,  not 
from  judicial  action.    Id. 

143.  Rights  of  abtion  by  reoeiver.— 

Receivers  of  owner  of  standing  timber 
held  entitled  to  recover,  as  damages 
for  preventing  cutting,  expenses  of 
party  who  was  to  do  the  cutting, 
though  they  had  no  direct  contract 
with  him.  Kirkland  v.  Knox,  230  F. 
806,  145  C.  C.  A.  116. 

A  receiver  for  a  corporation  held  en- 
titled to  maintain  a  bill  in  the  court  of 
his  appointment  to  set  aside  as  fraud- 
ulent a  judgment  recovered  against  the 
corporation.  Owen  v.  Clifton,  232  F. 
136,  146  C.  C.  A.  328. 

Both  under  general  principles  of  re- 
ceiverships and  General  Corporation 
Law  N.  Y.  §§  232,  239,  as  amended  by 
Laws  1913,  c.  766,  a  receiver  may  sue 
for  injuries  occasioned  by  the  negli- 
gence of  directors,  so  a  stockholder 
cannot  sue  in  his  own  name.  KeUy  v. 
Dolan,  233  F.  035,  147  C.  C.  A.  443, 
affirming  decree  (D.  C.)  218  F.  966. 

A  receiver  for  a  railroad  company 
held  authorized  to  maintain  a  suit  to 
recover  property  of  the  company.  Val- 
lery  v.  Denver  &  R.  G.  R.  Co.,  236  F. 
176,  149  C.  C.  A.  366. 

A  corporation  which  through  stock 
ownership  controlled  another  held  sub- 
ject to  a  suit  for  accounting  by  the  re- 
ceiver of  the  latter  where  fraudulent 
management  was  alleged.    Id. 

One  who  accepts  stock  issued  to  him 
by  a  corporation  at  less  than  par  is  lia- 
ble to  a  receiver  for  the  benefit  of 
creditors,  though  the  resolution  au- 
thorizing the  issuance  was  void,  be> 
cause    no    quorum    was    present    En« 
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right  ▼.  Heckscher,  240  F.  863,  153  C. 
C.  A.  549. 
1431/2.  Stookhoider's       bill.  — Where 

court  appointing  receiver  refused  to  al- 
low him  to  sue  for  injuries  occasioned 
by  directors'  negligence,  a  stockholder, 
though  given  permission,  cannot  main- 
tain a  stockholder's  bill;  no  assignment 
of  cause  of  action  having  been  made. 
Kelly  v.  Dolan,  233  F.  635,  147  C.  0. 
A.  443,  affirming  decree  (D.  C.)  218  F. 
966. 

144.  Rights  of  action  against  receiv- 
ers.—A  trustee  in  a  corporation  mort- 
gage held  justified  in  declaring  the  debt 
dae  and  foreclosing  on  default  in  pay- 
ment of  interest,  where  the  mortgagor 
was  in  the  hands  of  receivers.  Guar- 
anty Trust  Co.  of  New  York  v.  Inter- 
national Steam  Pump  Co.,  231  F.  594, 
145  C.  C.  A.  480. 

146.  Defenses    by    receivers.— Court 

held  justified  in  directing  receiver  of 
corporation  to  facilitate  rendition  of 
judgment  in  favor  of  creditor  seeking 
to  intervene  and  contest  validity  of 
bonds  so  as  to  give  it  the  standing  of 
an  unsatisfied  judgment  creditor.  Wil- 
liamson V.  Collins,  243  F.  835,  156  C. 
C.  A.  347. 

The  general  rule  that  receivers  suc- 
ceed to  the  right  of  a  corporation  to 
plead  the  defense  of  limitation  does 
not  apply  where,  owing  to  the  peculiar 
circumstances  of  the  case,  the  receiv- 
ers do  not  represent  the  corporation, 
its  stockholders,  or  creditors.  Stokes 
V.  Williams,  249  F.  114,  161  C.  C.  A. 
166. 

Receivers  held  not  entitled  to  set  up 
the  defense  of  limitation  to  an  other- 
wise valid  claim  against  a  corporation, 
where  it  would  inure  only  to  the  bene- 
fit of  an  outside  party.    Id. 

148.  Leave  of  court  to  sue  receiver, 
necessity^— Where  the  federal  District 
Court,  through  its  receivers,  was  in 
complete  possession  of  all  of  the  prop- 
erty of  a  railroad  company  against 
which  a  creditors*  bill  had  been  filed, 
that  court,  after  having  granted  per- 
Diission  to  a  party  to  sue  in  the  state 
court,  may,  it  appearing  that  such  liti- 
gation would  not  be  for  the  benefit  of 
the  res,  which  was  in  the  possession 
of  the  federal  court,  revoke  the  per- 
mission; there  being  no  question  of 
comity.  Investment  Registry  v.  Chi- 
cago &  M.  Electric  R.  Co.  (C.  C.  A.) 
251  F.  510. 

Where  one  claiming  to  be  an  unpaid 
vendor  obtained  permission  from  the 
federal  court,  in  which  receivei'ship 
proceedings  against  the  purchaser  cor* 
poration  were  pending,  to  sue  in  the 
state  court,  held,  that  revocation  of 
the  permission  was  not  an  abuse  of 
discretion;  it  appearing  that  the  al- 
leged unpaid  vendor  had  received  bonds 
from  the  purchaser  and  that  the  validi- 
ty of  such  bond  was  involved  in  a  pro« 
ceeding  consolidated  with  the  receiver- 
ahip.   Id. 


Rule  that  action  can  be  brought 
against  receiver  only  with  consent  of 
appointing  court  held  displaced,  pro 
tanto,  where  surety  on  bond  of  public 
contractor  is  in  receiver's  hands,  by 
Act  Aug.  13,  1S94,  as  amended  by  Act 
Feb.  24,  1905  (Comp.  St.  1916,  §  6923), 
providing  whore  action  must  be  brought 
on  bond  for  benefit  of  one  supplying 
labor  and  material.  U.  S.  v.  Illinois 
Surety  Co.  (D.  C.)  238  F.  840. 

133.  Process  and  appearance.— See 
Gursky  v.  Blair,  112  N.  E.  431,  218  N. 
Y.  41,  reversing  order  (Sup.)  155  N.  Y. 
S.  1111,  170  App.  Div.  977. 

161.  Appeal  and  error.— Where  plans 
for  the  reorganization  of  an  insolvent 
railroad  company  in  the  hands  of  a  re- 
ceiver had  been  perfected  but  the  re* 
ceiver  had  not  been  discharged  and 
was  still  prosecuting  claims,  he  has 
sufficient  interest  to  appeal  from  the 
allowance  of  a  claim  against  the  com- 
pany, as  has  a  trustee  for  holders  of 
the  company's  notes  whose  deficiency 
judgment  on  mortgage  bonds  securing 
the  same  was  kept  alive  by  the  reor- 
ganization plans  and  had  been  assign- 
ed to  the  company's  successor  as  one 
of  its  assets.  New  York  Trust  Co.  v. 
Carpenter  (C.  C.  A.)  250  F.  668. 

VIII.  ACCOUNTING     AND     COIM- 
PENSATION 

IBS.  Duty    to     account ^-Where,    in 

creditors'  suit,  receivers  were  appoint- 
ed to  take  charge  of  rents  and  profits 
of  land  involved,  defendant  is,  on  de- 
nial of  complainant's  claim,  entitled  in 
such  suit  to  accounting  of  rents  and 
profits  taken  by  receivers.  Anderson 
V.  Hultberg,  247  F.  273,  159  C.  C.  A. 
367. 

164.  Charges.  —  Where  landlord, 
whose  premises  had  been  occupied 
while  receivers  of  corporation  contin- 
ued business,  asserted  claim  for  dam- 
ages, but  there  was  no  evidence  as  to 
what  damage  had  occurred  during  re- 
ceivership and  what  occurred  while 
premises  were  in  possession  of  cor- 
poration prior  thereto,  whole  item 
must,  as  against  receivers,  be  disallow- 
ed. Atkinson  &  Co.  v.  Aldrich-Clisbee 
Co.  (D.  C.)  248  F.  134. 

166.  Compensation     for     services.— 

Receivers  are  entitled  to  reasonable 
compensation,  to  be  fixed  by  the  court 
appointing  them,  after  considering  all 
the  circumstances,  and  determined  on 
the  compensation  for  similar  services 
in  the  performance  of  oflScial  duties 
and  the  value  of  the  services  rendered 
with  reference  to  that  trust.  Fames 
V.  H.  B.  Claflin  Co.,  231  F.  693,  145 
C.  C.  A.  579. 

An  allowance  by  the  District  Court 
of  $33,000  as  compensation  to  each  of 
two  receivers  of  a  large  mercantile 
company  held  not  so  small  as  to  show 
an  abuse  of  discretion.    Id. 

The  compensation  allowed  a  receiver 
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is  wi|;hin  the   discretion   of   the   trial 
court.  Id. 

The  discretion  of  the  trial  court  al- 
lowing compensation  to  a  receiver  will 
not  be  reversed,  in  absence  of  abuse 
of  discretion.    Id. 

•Where  receivers  at  unanimous  re- 
quest of  corporate  creditors  conducted 
business  of  corporation  knowing  that 
it  was  being  conducted  at  a  loss,  they 
cannot,  where  funds  in  their  hands 
were  insufficient  even  to  discharge 
all  of  bills  they  incurred,  be  allowed 
compensation.  Atkinson  &  Co.  v.  Al- 
drich-Clisbee  Co.  (D.  C.)  248  P.  134. 

168.  Allowanoe  and  payment  or  re- 
covery of  compensation  and  expenses. 
—Where  a  state  court  was  without 
authority  to  administer  any  of  the  as- 
sets of  a  bankrupt,  it  has  no  authority 
to  allow  its  receiver  compensation  for 
performing  part  of  that  labor.  State 
of  Missouri  v.  Angle,  236  F.  644,  149 
C.  C.  A.  640,  affirming  order  In  re 
Sage  (D.  C.)  224  F.  525. 

Orders  allowing  receivers  compen- 
sation are  purely  administrative,  sub- 
ject to  disallowance  or  change  with 
the  development  of  the  administration. 
Hume  V.  Myers,  242  F.  827,  155  C.  0. 
A.  415. 

173.  Settlement  of  aocount^Distri- 
bution  of  the  funds  of  an  insolvent  cor- 
poration shown  by  the  final  report  of  a 
receiver,  without  preference,  held  cor- 
rectly made  under  the  action  and 
stipulation  of  the  claimants.  Appeal 
of  James  Rees  &  Sons  Co.,  237  F.  555, 
150  C.  C.  A.  437. 

iX.  FOREIGN    AND    ANCILLARY 
RECEIVERSHIPS 

176.  Ancillary  appointment.— Where 
railroad  receivers  were  appointed  in 
Missouri  district  and  also  in  Michigan 
on  an  ancillary  bill,  held,  that  claim 
growing  out  of  operations  in  Michi- 
gan should  be  presented  there,  if  that 
court  was  independently  administering 
the  property  in  its  jurisdiction,  but 
otherwise  to  the  Missouri  Court. 
Equitable  Trust  Co.  of  New  York  v. 


Wabash  R.  Co.,  244  F.  66,  156  C.  C. 
A.  494. 

An  order  appointing  an  ancillary  re- 
ceiver of  a  corporation,  with  the  usual 
injunction  clause,  held  not  to  prevent 
prosecution  of  suits  theretofore  insti- 
tuted by  stockholders  against  the  cor- 
poration and  others.  American  Steel 
Foundries  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (D.  C.)  231  F.  1003. 

177.  Title  to  and  possession  of 
property.— A  receiver's  power  is  only 
coextensive  with  that  of  the  court 
which  gave  him  his  character,  and  can- 
not be  asserted  as  a  matter  of  right 
beyond  the  territorial  jurisdiction  of 
such  court;  so  a  receiver  appointed  by 
the  District  Court  for  the  Southern 
District  of  New  York  has  no  power  to 
tske  possession  of  property  of  the  de- 
fendant in  the  Northern  District,  etc. 
Frimos  Chemical  Co.  v.  Fulton  Steel 
Corporation  (D.  0.)  254  F.  454. 

180.  Actions  by  and  against  foreign 

receivers^->In  the  absence  of  a  convey^ 
ance  or  statute  vesting  in  a  receiver 
title  to  the  property  of  the  debtor,  he 
cannot  sue  for  its  recovery  ifi  the 
courts  of  a  foreign  jurisdiction. 
Sterrett  v.  Second  Nat.  Bank  of  Cin- 
cinnati, Ohio,  246  F.  753,  159  C.  C. 
A.  55,  certiorari  granted  38  S.  Ot. 
345,  246  U.  S.  668,  62  L.  Ed.  930. 

A  receiver  for  an  insolvent  corpora- 
tion under  Code  Ala.  1907,  §§  3509. 
3511,  as  construed  by  its  Supreme 
Court,  is  not  vested  with  title  to  the 
property  of  the  corporation  and  cannot 
maintain  an   action   to   recover   assets 

in  a  foreign  jurisdiction.    Id. 

A  statutory  receiver,  invested  with 
title  to  the  assets  of  a  dissolved  cor- 
poration, may  sue  in  the  courts  of  a 
state  foreign  to  the  state  of  his  ap- 
pointment. Hopkins  v.  Lancaster  (D. 
C.)  254  F.  190. 

An  intervener,  in  a  suit  by  the  stat- 
utory receiver  of  a  foreign  insurance 
company  against  the  treasurer  of  a 
state,  can  only  raise  the  question 
whether  he  is  a  creditor  entitled  to 
share  in  the  distribution  of  funds  de- 
posited with  the  treasurer,  etc.    Id. 


§  1048.  (Jud.  Code,  §  66.)     Suits  against  receiver. 


I.  Construction  of  statute  In  gen- 
eral.—This  section  does  not  give  an- 
other court  jurisdiction  of  a  suit  af- 
fecting the  possession,  control,  or 
management  of  the  property  by  the  re- 
ceiver or  the  conduct  of  his  business. 
Dickinson  v.  WilUs  (D.  C.)  239  F.  171. 

9.  Jurisdlotlon  of  state'  courts.— 
Court  was  not  without  jurisdiction  to 
declare  a  lien  against  the  property  of 
defendant  railway  company  pursuant 
to  Kirby's  Dig.  §§  6661,  6662,  or  to 
render  a  judgment  for  damages,  al- 
though at  the  time  of  the  trial  and 
of  accrual  of  c^use  of  action  the  rail- 
way was  being  operated  by  a  receiver 
appointed   by   a  United   States   court 
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where  receivership  was  pending  in  view 
of  Act  Cong.  March  3,  1887,  §  3.  as 
amended  by  Act  Cong.  Aug.  13,  1888. 
§  3,  which  is  now  embraced  in  this 
section.  Bush  v.  Southern  Grocery 
Co.  (Ark.)  208  S.  W.  299. 

Under  this  section  where,  after  ap- 
peal from  judgment  for  plaintiff  in 
garnishment  against  federal  court  re- 
ceiver, property  was  sold  pursuant  to 
stipulation,  the  state  court  haTl  ju- 
risdiction to  order  distribution  of  the 
fund  derived  therefrom.  Lamb  v. 
Whitman  (Ga.  App.)  90  S.  E.  736. 

Where,  under  Act  Cong.  Aug.  IS, 
.1S88,  §  3,  state  court  had  jurisdiction 
of    suit   against   receiver   of   railroads 
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brought  without  leave  of  federal  court 
appointing  receiyer,  for  killing  steer  on 
tradi,  subsequent  sale  of  railroad's 
property  and  decree  therefor  did  not 
abate  the  suit.  Hawkins  v.  St.  Louis 
&  San  Francisco  Ry.  Co.  (Mo.  App.) 
202  S.  W.  1060. 

In  a  suit  to  redeem  from  a  sale  to 
pay  federal  receiver's  certificates,  in 
^hich  the  mortgagee  is  not  a  party, 
4he  state  court  will  not  determine 
whether  the  mortgage  will  incumber 
the  property  after  the  redemption,  but 
will  leave  that  question  to  the  federal 
court.  Hardin  v.  Graham  (S.  D.)  100 
N.  W.  950,  denying  rehearing  159  N. 
W.  895. 

l7'/2.  Pro©ess.^Under  this  section, 
and  Code  Civ.  Proc.  N.  Y.  f  432,  in 
action  for  personal  injuries  against  re- 
ceivers of  a  railroad  of  state  of  Michi- 


gan appointed  by  federal  district  court 
in  such  state,  service  of  summons  on 
agent  designated  for  service  of  process 
on  the  road  in  New  York,  was  not 
sufficient  service  on  receivers.  Gursky 
V.  Blair,  112  N.  E.  431,  218  N.  Y.  41, 
reversing  order  (Sup.)  155  N.  Y.  S. 
1111,  170  App.  Div.  977. 

23.  Judgment— Conclusiveness.— The 
act  of  Congress  authorizing «  suits 
against  receivers  appointed  by  federal 
courts  without  leave  of  court  makes 
the  judgments  therein  conclusive,  and 
in  a  suit  against  the  corporation  to 
subject  to  such  judgment  the  net  earn- 
ings of  a  receivership  the  corporation 
is  not  denied  due  process  of  law,  in 
violation  of  Const.  U.  S.  Amend.  14.  § 
1,  because  it  cannot  defend  on  the 
merits.  Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  McBride  (Ark.)  206  S.  W.  140. 
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§  1051.  (Jud.  Code,  §  69.)     Judicial  districts. 


iodleial  districts  in  generald^Under 
Jadicial  Code.  $§  69-115  (Comp.  St. 
1916,  H  1051-1106)  and  in  view  of 
section  1  (section  968).  the  jurisdic- 
tion of  the  several  District  Courts  is 
coextensive  with  the  boundaries  of  the 


judicial  district,  and  extends  no  fur^ 
ther,  save  as  Congress  has  expressly 
extended  it.  Primos  Chemical  Co.  v. 
Fulton  Steel  Corporation  (D.  C.)  254 
F.  454. 


§  1056.  (Jud.  Code,  §  71-)     Arkansas. 

Bottsdarles  of  districts— In  eject- 
ment, held,  that  the  lands  in  contro- 
versy were  in  Mississippi  instead  of  Ar- 
kansas, the  old  channel  of  the  Missis- 
rippi  river,  which  was  directly  under 
the   Arkansas     bank,     remaining    the 


boundary  between  the  states,  notwith- 
standing the  diversion  of  the  channel 
into  a  cut-off;  and  so  the  District 
Court  for  Arkansas  was  without  juris- 
diction. Davis  V.  Anderson-Tully  Co. 
(C.  C.  A.)  252  F.  681. 


§  1057a.  (Act  March  1,  1919,  c.  89.)  California;  quarters  for  dis- 
trict court  of  northern  district. 
That  the  Secretary  of  the  Treasury  of  the  United  States  be,  and 
he  is  hereby,  authorized,  empowered,  and  directed  to  cause  to  be 
provided  and  constructed  in  the  post-office  building  in  the  city  of 
Sacramento,  California,  quarters  such  as  he  may  deem  necessary 
and  proper  for  the  district  court  of  the  northern  district  of  Cali- 
fornia, and  its  officers,  at  a  cost  not  to  exceed  the  sum  of  $60,000. 
(40  Stat.  1271.) 

This  section  is  an  act  entitled  "An  act  to  provide  for  the  fitting  up  of  quar- 
ters in  the  post-ofl5ce  building  at  the  city  of  Sacramento,  California,  for  the 
accommodation  of  the  district  court  of  the  northern  district  of  California  and 
its  officers,"  cited  above. 
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§  1061.  (Jud.  Code,  §  76.)     Florida. 

End  of  terin.^A  term  of  federal  journment  in  accordance  with  court 
District  Court,  Southern  district  of  rule  requiring,  pending  temporary  ab- 
Florida,    which    under    Judicial    Code,      sence  of  the  judge,  the  clerk  be  pres- 


9-11,  76,  muBt  always  be  open  as  a  ent  for  transaction  of  business  under 

court    of    admiralty    and    equity,    was  orders  of  the  judge.    Abbott  v.  Brown, 

not  brought  to  an  end,  so  far  as  crim-  36  S.  Ct.  689,  241  U.  S.*  606,  60  L. 

inal  business  was  concerned,  so  as  to  Ed.  1199. 
prevent  granting  of  new  trial,  by  ad- 

§  1088.  (Jud.  Code,  §  101,  as  amended.  Act  Feb.  20,  1917,  c.  102; 
and  Act  June  13,  1918,  c.  98.)  Oklahoma. 
The  State  of  Oklahoma  is  divided  into  two  judicial  districts,  to 
be  known  as  the  eastern  and  western  districts  of  Oklahoma.  The 
eastern  district  shall  include  the  territory  embraced  on  the  first 
day  of  July,  nineteen  hundred  and  sixteen,  in  the  counties  of  Adair, 
Atoka,  Bryan,  Craig,  Cherokee,  Creek,  Choctaw,  Coal,  Carter,  Del- 
aware, Garvin,  Grady,  Haskell,  Hughes,  Jefferson,  Johnston,  Lati- 
mer, Le  Flore,  Love,  McClain,  Mayes,  Muskogee,  Mcintosh,  Mc- 
Curtain,  Murray,  Marshall,  Nowata,  Ottawa,  Okmulgee,  Okfuskee, 
Pittsburg,  Pushmataha,  Pontotoc,  Rogers,  Stephens,  Sequoyah, 
Seminole,  Tulsa,  Washington,  and  Wagoner.  Terms  of  the  district 
court  for  the  eastern  district  shall  be  held  at  Muskogee  on  the  first 
Monday  in  January,  at  Vinita  on  the  first  Monday  in  March,  at 
Tulsa  on  the  first  Monday  in  April,  at  South  McAlester  on  the  first 
Monday  in  June,  at  Ardmore  on  the  first  Monday  in  October,  ?ind 
at  Chickasha  on  the  first  Monday  in  November  of  each  year.  The 
western  district  shall  include  the  territory  embraced  on  the  first 
day  of  July,  nineteen  hundred  and  sixteen,  in  the  counties  of  Alfal- 
fa, Beaver,  Beckham,  Blaine,  Caddo,  Canadian,  Cimarron,  Cleve- 
land, Comanche,  Cotton,  Custer,  Dewey,  Ellis,  Garfield,  Grant, 
Greer,  Harmon,  Harper,  Jackson,  Kay,  Kingfisher,  Kiowa,  Lincoln, 
Logan,  Major,  Noble^  Oklahoma,  Osage,  Pawnee,  Payne,  Pottawa- 
tomie, Roger  Mills,  Texas,  Tillman,  Washita,  Woods,  and  Wood- 
ward. Terms  of  the  district  court  for  the  western  district  shall  be 
held  at  Oklahoma  City  on  the  first  Monday  in  January,  at  Enid  on 
the  first  Monday  in  March,  at  Guthrie  on  the  first  Monday  in  May, 
at  Lawton  on  the  first  Monday  in  September,  and  at  Woodward  on 
the  second  Monday  in  November:  Provided,  That  suitable  rooms 
and  accommodations  for  holding  court  at  Woodward  are  furnished 
free  of  expense  to  the  United  States.  The  clerk  of  the  district  court 
for  the  eastern  district  shall  keep  his  office  at  Muskogee  and  the 
clerk  for  the  western  district  at  Guthrie,  and  shall  maintain  an  of- 
fice in  charge  of  himself  or  a  deputy  at  Oklahoma  City.  (39  Stat. 
927,  40  Stat.  604.) 

§  1088a.  (Res.  Feb.  26,  1919,  c.  54.)  Same;  term  of  court  at  Hugo. 
One  term  of  the  United  States  District  Court  for  the  Eastern 
District  of  Oklahoma  shall  be  held  each  year  on  the  second  Mon- 
day in  May  at  Hugo,  in  said  State  and  district,  and  all  Acts  and 
parts  of  Acts  not  in  accordance  herewith  are  hereby  modified  in 
accordance  with  the  provisions  of  this  Act:  Provided,  That  suita- 
ble quarters  for  holding  said  court  shall  be  furnished  without  ex- 
pense to  the  Gojv^ernment.     (40  Stat.  1184.) 

This  section  is  a  resolution  entitled  a  ''Joint  resolution  providing  that  one 
term  of  the  United  States  District  Court  for  the  Eastern  Judicial  District  of 
Oklahoma  shall  be  held  annually  at  Hugo,  Oklahoma,"  cited  above. 
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§  1095a.  (Act  Feb.  26,  1917,  c.  122,  §  1.)     Texas;    additional  di- 
vision in  northern  district. 
The  counties  of  Archer.  Baylor,  Clay,  Cottle,  Foard,  Montague, 
King,  Knox,  Wichita,  Wilbarger,  and  Young  shall  constitute  a 
division  of  the  northern  judicial  district  of  Texas.     (39  Stat.  939.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act  to 
create  a  new  division  of  the  northern  judicial  district  of  Texas,  and  to  pro- 
vide for  terms  of  court  at  Wichita  Falls,  Texas,  and  for  a  clerk  for  said 
court,  and  for  other  purposes,"  cited  above. 

§  1095b.  (Act  Feb.  26,  1917,  c.  122,  §  2.)  Same;  additional  terms 
of  court  for  northern  district;  clerk. 
Terms  of  the  district  court  of  the  United  States  for  the  said 
northern  district  of  Texas  shall  be  held  twice  each  year  at  the  city 
of  Wichita  Falls,  in  Wichita  County,  on  the  fourth  Monday  in 
March  and  the  third  Monday  in  November.  The  clerk  of  the  court 
for  the  northern  district  of  Texas  shall  maintain  an  office  in  charge 
of  himself  or  a  deputy  at  Wichita  Falls,  which  shall  be  kept  open 
at  all  times  for  the  transaction  of  the  business  of  the  court:  Pro- 
vided, That  suitable  accommodations  for  holding  court  at  Wichita 
Falls  shall  be  provided  by  the  county  or  municipal  authorities  with- 
out expense  to  the  United  States.     (39  Stat.  939.) 

See  note  to  §  1095a,  ante. 

§  lOQSbb.  (Act  March  1,  1919,  c.  87.)  Same;  terms  of  court  in 
Amarillo  division  of  northern  district. 
Hereafter  the  terms  of  the  district  court  of  the  United  States  m 
the  Amarillo  division  of  the  northern  district  of  Texas  shall  be  held 
at  Amarillo,  Texas,  on  the  third  Monday  in  April  and  the  second 
Monday  in  September  of  each  year.    (40  Stat.  1270,) 

This  section  is  an  act  entitled  ''An  act  to  fix  the  time  of  holding  court  in  the 
Amarillo  division  of  the  northern  district  of  Texas/'  cited  above. 

§  1102.  (Jud.  Code,  §  111,  as  amended,  Act  June  13,  1918,  c.  100.) 
Virginia. 

The  State  of  Virginia  is  divided  into  two  districts,  to  be  known 
as  the  eastern  and  western  districts  of  Virginia. 

The  eastern  district  shall  include  the  territory  embraced  on  the 
first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Acco- 
mac,  Alexandria,  Amelia,  Brunswick,  Caroline,  Charles  City,  Ches- 
terfield, Culpeper,  Dinwiddie,  Elizabeth  City,  Essex,  Fairfax,  Fau- 
quier, Gloucester,  Goochland,  Greensville,  Hanover,  Henrico,  Isle  of 
Wight,  James  City,  King  and  Queen,  King  George,  King  William, 
Lancaster,  Loudoun,  Louisa,  Lunenburg,  Mathews,  Mecklenburg, 
Middlesex,  Nansemond,  New  Kent,  Norfolk,  Northampton,  North- 
umberland, Nottoway,  Orange,  Powhatan,  Prince  Edward,  Prince 
George,  Prince  William,  Princess  Anrte,  Richmond,  Southampton, 
Spotsylvania.  StaflFord,  Surry,  Sussex,  Warwick,  Westmoreland, 
and  York. 

Terms  of  the  district  court  shall  be  held  at  Richmond  on  the  first 
Mondays  in  April  and  October ;  at  Norfolk  on  the  first  Mondays  in 
May  and  November ;  and  at  Alexandria  on  the  first  Mondays  in 
January  and  July. 

The  western  district  shaft  include  the  territory  embraced  on  the 
first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Alle- 
ghany, Albemarle,  Amherst,  Appomattox,  Augusta,  Bath,  Bedford, 
Bland,  Botetourt,  Buchanan,  Buckingham,  Campbell,  Carroll,  Char- 
lotte, Clarke,  Craig,  Cumberland,  Dickenson,  Floyd,  Fluvanna, 
Franklin,  Frederick,  Giles,  Grayson,  Greene,  Halifax,  Henry,  High- 
land, Lee,  Madison,  Montgomery,  Nelson,  Page,  Patrick,  Pulaski, 
Pittsylvania,  Rappahannock,  Roanoke,  Rockbridge,  Rockingham, 
Supp.U.S.OoMP.'lfr— 12  (177) 
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Russell,  Scott,  Shenandoah,  Smyth,  Tazewell,  Warren,  Washing- 
ton, Wise,  and  Wythe. 

Terms  of  the  district  court  shall  be  held  at  Lynchburg  on  the 
second  Mondays  in  January  and  July ;  at  Roanoke  on  the  second 
Monday  in  February  and  the  first  Monday  in  August;  at  Danville 
on  the  second  Monday  in  March  and  the  third  Monday  in  Septem- 
ber; at  Charlottesville  on  the  second  Mondays  in  April  and  No- 
vember; at  Harrisonburg  on  the  fourth  Mondays  in  April  and  No- 
vember; at  Big  Stone  Gap  on  the  third  Monday  in  May  and  the 
second  Monday  in  October;  and  at  Abingdon  on  the  second  Mon- 
days in  June  and  December. 

The  clerk  of  the  court  for  the  western  district  shall  maintain  an 
office  in  charge  of  himself  or  a  deputy  at  Lynchburg,  Roanoke, 
Danville,  Charlottesville,  Harrisonburg,  Big  Stone  Gap,  and  Abing- 
don, which  shall  be  kept  open  at  all  times  for  the  transaction  of  the 
business  of  the  court.    (40  Stat.  605.) 

§  1104.  (Jud.  Code,  §  113,  as  amended,  Act  March  23,  1912,  c.  63, 
and  Act  Aug.  22,  1914,  c.  265.)     West  Virginia. 

Commission  of  offense  within  district.  held,   that   there   was  saffident   proof 

—In  view  of  Act  Jan.  22,  1901,  estab-  that  it  was  committed  within  that  dis- 

lishing  the  Northern  district  of  West  trict.    Younge   v.   U.    S.,   242   F.   788, 

Virginia  where   offense  was  shown  to  156  C.  C.  A.  376,  certiorari  denied  38 

have  been  committed  at  Parkersburg,  S.  Ct.  13,  245  U.  S.  666,  62  L.  Ed.  533. 


CHAPTER  SIX— CIRCUIT  COURTS  OF  APPEALS 

Sec.  Sec. 

1109.  Circuit  judges.  1122.  Appellate  and  supervisory  juris- 

1114.  Seals,  forms  of  process,  and  rules.  diction  under  the  bankrupt  act. 

1120.  Jurisdiction ;       when      judgment  1124.  Allowance  of  appeals,  etc. 

final.  1126a.  Writs  of  error  and  appeals  from 

1120a.  Judgment    final    in    bankruptcy  supreme  courts  of  Hawaii  and 

cases,  etc.  Porto  Rico. 

1121.  Appeals    in    proceedings    for    in- 

junctions and  receivers. 

§  1109.  (Jud.  Code,  §  118,  as  amended,  Act  Jan.  13,  1912,  c.  9,  and 
Act  Feb.  25,  1919,  c.  29,  §  2.)  Circuit  judges. 
There  shall  be  in  the  second,  seventh,  and  eighth  circuits,  respec- 
tively, four  circuit  judges ;  in  the  fourth  circuit,  two  circuit  judges ; 
and  in  each  of  the  other  circuits,  three  circuit  judges,  to  be  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate.  All  circuit  judges  shall  receive  a  salary  of  $8,500  a 
year  each,  payable  monthly.  Each  circuit  judge  shall  reside  within 
his  circuit.  The  circuit  judges  in  each  circuit  shall  be  judges  of 
the  circuit  court  of  appeals  in  that  circuit,  and  it  shall  be  the  dutv 
of  each  circuit  judge  in  each  circuit  to  sit  as  one  of  the  judges  of 
the  circuit  court  of  appeals  in  that  circuit  from  time  to  time  ac- 
cording to  law:  Provided,  That  nothing  in  this  section  shall  be 
construed  to  prevent  any  circuit  judge  holding  district  court  or  oth- 
erwise, as  provided  for  and  authorized  in  other  sections  of  this  Act. 
(37  Stat.  52,  40  Stat.  1156.) 

This  section  was  again  amended  by  Act  Feb.  25,  1919,  c.  29,  §  2,  cited  above, 
to  read  as  set  forth  above.  This  amendment  consisted  in  increasing  the  sala- 
ries from  $7,000  to  $8,500  per  annum. 

Section  7  of  said  Act  Feb.  25,  1919,  c.  29,  provides  that  the  act  shall  take 
effect  and  be  in  force  on  and  after  the  first  day  of  the  month  next  following 
its  approval. 

Section  3  of  said  Act  Feb.  25,  1919,  c.  29,  provides  that  "the  judges  of  the 
Court  of  Appeals  of  the  District  of  Columbia  shall  receive  salaries  the  same 
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as  the  salaries  provided  by  this  Act  to  be  paid  to  judges  of  the  circuit  court  of 
appeals  of  the  United  States,  and  such  salaries  shall  be  paid  as  now  pro- 
Tided  by  law." 

§  1114.  (Jud.  Code,  §  122.)     Seals,  forms  of  process,  and  rules. 
RULES  OF  CIRCUIT  COURTS  OF  APPEALS 

[Since  the  publication  of  IT.  S.  Gomp.  St.  1916,  the  rules  of  the  Circuit 
Courts  of  Appeals  for  all  circuits  except  the  Eighth,  have  been  either  revised, 
or  amended.  The  changes  made  in  the  several  circuits  are  indicated  or  set 
forth  below.]  . 

FIRST  CIRCUIT 

Rule  24.    Briefs 

7.  Every  brief  of  more  than  twenty  pages  shall  contain  on  its  front 
Ay  leaves  a  subject  index  with  page  references,  the  subject  index  to 
he  supplemented  by  a  list  of  all  cases  referred  to,  alphabetically  ar- 
ranged, together  with  references  to  pages  where  the  cases  are  cited. 

This  section  was  added  to  rule  24  by  amendment  December  4, 1917. 

Ruu  37.    Appeals  and  Writs  of  Error  from  District  Court  of 

Porto  Rico 

Appeals  and  writs  of  error  from  and  to  the  District  Court  of  the 
United  States  for  the  District  of  Porto  Rico,  and  from  the  Supreme 
Court  of  the  District  of  Porto^  Rico  whenever  by  law  they  can  be 
taken,  shall  be  taken  within  six  calendar  months  from  the  time  ^hen 
the  right  to  such  an  appeal  or  writ  of  error  accrues,  and  not  after- 
wards, by  filing  a  claim  for  the  appeal  in  the  registry  of  the  court 
appealed  from,  or  by  suing  out  a  writ  of  error  from  the  Court  of  Ap- 
peals, or  from  the  court  or  judge  in  Porto  Rico,  as  the  case  may  be. 
[See236F.  719.] 

This  additional  rule  was  adopted  October  19,  19ia 


SECOND  CIRCUIT 

The  rules  for  this  circuit  were  republished  October  IS^  1918.  The  changes 
made  thereby  are  set  forth  or  indicated  below. 

Rule  S.    Clerk 

There  was  added  to  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1285,  a  new 
section  numbered  5,  which  reads  as  set  forth  below. 

5.  He  shall  carefully  preserve  in  his  office  one  copy  of  the  printed 
record  in  every  case  submitted  to  the  court  for  its  consideration,  and 
of  all  printed  motions,  briefs,  and  arguments  filed  therein. 

Rule  6.    Attorneys  and  Counsellors 

This  rule  is  the  same  as  former  rule  7,  as  set  forth  in  Gomp.  St.  1916,  p. 
1287. 

Former  rule  6,  as  set  forth  in  Gomp.  St.  1916,  p.  1286,  was  omitted  from  the 
roles  as  republished,  and  the  subsequent  rules  renumbered. 

Rule  7.    Practice 

This  rule  is  the  same  as  former  rule  8,  as  set  forth  in  Gomp.  St.  1916,  p. 
128S. 
Former  rule  7  is  now  rule  6. 

Rule  8^    Prqcess 

This  rule  ia  the  same  as  former  rule  9,  as  set  forth  in  Gomp.  St.  1916,  p.. 
1289. 
Former  rule  8  is  now  rule  7. 
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Rule  9.    Bill  oi^  Exceptions 

This  rule  is  the  same  as  former  rule  10,  as  set  forth  in  Gomp.  St.  1916,  p. 

1289.  Former  rule  9  is  now  rule  8. 

Rule  10.    Assignment  of  Errors 

This  rule  was  the  same^  as  former  rule  11,  as  set  forth  in  Gomp.  St..  1916,  p. 

1290,  except  that,  in  the  first  sentence  there  was  substituted,  for  the  clause 
"with  the  petition  for  the  writ  of  error  or  appeal,"  the  clause  **with  the  writ 
of  error  or  petition  for  appeal."    Former  rule  10  is  now  rule  9. 

Rule  11.    Objections  to  Evidence  in  the  Record 

This  rule  is  the  same  as  former  rule  12,  as  set  forth  in  Gomp.  St.  1916,  p. 
1292.     Former  rule  11  is  now  rule  10. 

Rule  12.    Supersedeas. and  Cost  Bonds 

Section  1  of  this  rule  is  the  same  as  section  1  of  former  rule  13,  as  set  forth 
in  Gomp.  St.  1916,  p.  1292.     Section  2  of  this  rule  reads  as  set  forth  below. 

I?.  Bonds  for  costs  shall  be  in  the  sum  of  $250  unless  otherzvise  or- 
dered by  the  judge  approving  the  same. 

Former  rule  12  is  now  rule  11. 

Rule  13.    Writs  of  Error,  Appeals,  Return  and  Record 

Section  1  of  this  rule  is  the  same  as  section  1  of  rule  14,  as  set  forth  in 
Gomp.  St.  1916,  p.  1294,  except  that  there  was  iuserted,  between  the  word 
''shair'  and  the  words  "make  a  return,*'  the  words  "on  demand  of  any  party 
and  payment  of  the  clerk's  fees."       -^ 

Section  2  of  this  rule  is  the  same  as  section  2  of  rule  14,  as  set  forth  in 
Gomp.  St.  1916,  p.  1295,  except  that  there  was  substituted,  for  the  clause  "by 
writ  of  error  or  appeal,"  the  clause  "by  writ  of  error,  appeal  or  petition  to 
revise." 

Section  3  of  thia  rule  is  the  same  as  section  3  of  rule  14,  as  est  forth  in 
,    Gomp.  St.  1916,  p.  1295. 

Section  4  of  this  rule  is  the  same  as  section  4  of  rule  14,  as  set  forth  in 
Gomp.  St.  1916,  p.  1295,  except  that  the  word  "presiding,"  between  the  words 
"such"  and  "judge,"  was  omitted. 

Sectton  5  of  this  rule  is  the  same  as  section  5  of  rule  14,  as  set  forth  in 
Gomp.  St.  1916,  p.  1295,  except  that  the  clause  "whether  the  return  day  fall 
in  yacation  or  in  term  time"  was  omitted  therefrom. 

Section  6  of  rule  14,  as  set  forth  in  Gomp.  St.  1916,  p.  1295,  was  omitted 
from  the  rules  as  republished.    Former  rule  13  is  now  rule  12. 

Rule  14.    Docketing  Cases 

Section  1  of  this  rule  corresponds  to  section  1  of  former  rule  16,  as  set  forth 
in  Gomp.  St.  1916,  p.  1303,  but  was  changed  to  read  as  set  forth  below. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  case  and  file  the  record  thereof  with  the  clerk  of  this  court  by  or 
before  the  return  day.  But  for  good  cause  shoitm  the  justice  or  any 
district  judge  ufithin  the  district,  or  any  judge  of  this  court,  may  en- 
large the  time  upon  four  days'  notice  of  the  application  served  before 
its  expiration  on  the  attorney  for  the  opposite  party,  the  order  of  en- 
largement to  be  filed  with  the  clerk  of  the  District  Court  and  to  be 
transmitted  to  this  court  with  the  transcript  of  record.  If  the  plain- 
tiff in  error  or  appellant  shall  fail  to  comply  with  this  rule,  the  defend- 
ant in  error  or  appellee  may  have  the  cause  docketed  and  dismissed  by 
the  court  during  the  period  covered  by  the  sessiofts,  and  by  the  clerk 
after  the  sessions  are  concluded  upon  producing  a  certificate  from 
the  clerk  of  the  court  wherein  ^he  judgment  or  decree  was  rendered, 
stating  the  case  and  certifying  that  such  writ  of  error  or  appeal  has 
been  duly  sued  out  or  allowed.  And  in  no  case  shall  the  plaintiff  in  er- 
ror or  appellant  be  entitled  to  docket  the  case  and  file  the  record  after 
the  same  sJiall  have  been  docketed  and  dismissed  under  this  rule,  un- 
less by  order  of  the  court. 

Section  2  of  this  rule  is  the  same  as  section  2  of  former  rule  16,  as  set  forth 
in  Gomp.  St  1916,  p.  1303.  Section  3  of  this  rule  corresponds  to  no  provi- 
sion of  the  former  rules.    It  is  set  forth  below. 
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3.  Petitions  to  revise  orders  in  bankruptcy  filed  under  the  provisions 
of  section  £4b  of  the  Bankruptcy  Act,  must  be  filed  and  served  within 
ten  days  after  the  entry  of  the  order  sought  to  be  revised  and  there- 
upon docketed,  and  a  transcript  of  the  record  of  the  proceedings  in  the 
bankruptcy  court  of  the  matter  to  be  revised  must  be  filed  within  thirty 
days  thereafter,  but  the  judge  of  the  bankruptcy  court  may  for  good 
cause  shown  enlarge  the  time  for  filing  and  serving  the  petition  or 
filing  the  record,  the  order  of  enlargement  to  be  made  and  filed  with 
the  clerk  of  the  District  Court  before  the  expiration  of  the  times  here- 
by limited  for  filing  and  serving  the  petition  and  filing  the  record  re- 
spectively, and  to  be  transmitted  to  this  court  with  the  transcript  of 
record. 

Section  4  of  this  rule  is  the  same  as  former  section  3  of  rule  16,  as  set  forth 
in  Comp.  St.  1916,  p.  1303,  except  that  there  is  omitted  therefrom  the  clause 
"brought  up  by  writ  of  error  or  appeal."    Former  rule  14  is  now  rule  13. 

Rule  15.    Docket 

This  rule  is  the  same  as  former  rule  17,  as  set  forth  in  Comp.  St.  1916,  p. 
1305,  except  that  there  is  substituted  for  the  words  "such  docket,"  before  the 
words  "shall  be  called,"  the  word  "they." 

Former  rule  15  has  been  omitted  from  these  rules  as  republished. 

Rule  16.    Certiorari 

I  This  rule  is  the  same  as  former  rule  18,  as  set  forth  in  Comp.  St.  1916,  p. 

1307.    Former  rule  16  is  now  rule  14. 


Rule  17.    Death  oe  a  Party 

This  rule  is  the  same  as  former  rule  19,  as  set  forth  in  Comp.  St.  191G,  p. 
1308,  except  that  in  section  1  thereof,  there  was  inserted  between  the  words 
"defendant  in  error"  and  "shall  be  entitled,"  the  words  "or  appellee,"  and, 
between  the  words  "shall  be  plaintiff"  and  the  words  "or  appellant,"  the  words 
"in  error,"  and  there  was  omitted  from  section  3  the  words  "circuit  or"  wher- 
ever they  occurred  before  the  words  "district  court." 

Former  rule  17  is  now  rule  15. 

Rule  18.    Dismissing  Cases 

This  rule  is  the  same  as  former  rule  20,  as  set  forth  in  Comp.  St  1916,  p. 
1312,  except  that  there  was  inserted,  between  the  words  "in  an  appeal"  and 
the  words  "shall  by  their  attorneys,"  the  words  "or  the  petitioner  and  respond- 
ent on  petitions  to  revise."    Former  rule  18  is  now  rule  16. 

Rule  19.    Motions 

Section  1  of  this  rule  is  the  same  as  section  1  of  former  rule  21,  as  set  forth  • 
in  Comp.  St.  1916,  p.  1313,  except  there  is  added  the  sentence,  "Four  days' 
notice  of  the  motion  shaU  be  given  to  the  adverse  party."  Section  2  of  this 
rule  is  the  same  as  section  3  of  former  rule  21,  as  set  forth  in  Comp.  St.  1916, 
p.  1373.  Provisions  limiting  oral  argument  on  motions  formerly  contained 
in  section  2  of  rule  21,  as  set  forth  in  Comp.  St.  1916,  p.  1313,  are  now  in 
fole  23,  I  3,  post    Former  rule  19  is  now  rule  17. 

Rule  20.    Parties  Not  Ready 

This  rule  corresponds  to  former  rule  22,  as  set  forth  in  Comp.  St.  1916,  p. 
1314.  All  of  its  sections  have  been  changed  in  wording  and  now  read  as  set 
forth  below. 

-?.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the 
party  seeking  review  of  the  decision  below,  when  the  case  is  called  for 
hearing,  the  party  successful  below  may  have  the  party  seeking  review 
called  and  the  writ  of  error,  appeal  or  petition  to  revise  dismissed. 

^.  Where  the  party  successful  below  fails  to  appear  when  the  case 
w  called  for  hearing,  the  court  may  proceed  to  hear  an  argument  on 
the  part  of  the  party  seeking  review,  and  to  give  judgment  according 
to  the  right  of  the  case. 

3.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and 
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there  is  no  appearance  for  either  party,  the  case  shall  be  dismissed  at 
the  cost  of  the  party  seeking  review. 

Former  rule  20  is  now  rule  18. 

Rule  21.    Printing  Records 

This  rule  corresponds  to  former  rule  23,  as  set  forth  in  Gomp.  St.  1916,  p. 
1317.  It  has  been  changed  in  several  particulars,  so  as  to  read  as  set  forth 
below. 

In  cases  zvhich  fall  zvithin  the  provisions  of  the  act  of  February  IS, 
1911  (36  Stat.  901  [Comp.  St.  1916,  §§  1656,  1657]),  the  plaintiff  in 
error  or  appellant  sliall  print  the  record  and  serve  copies  thereof  in 
accordance  with  the  provisions  of  said  act.  In  other  cases  on  'the 
filing  of  the  transcript,  the  clerk  shall  forthwith  cause  fifteen  copies 
of  tlie  same'  to  be  printed,  and  shall  furnish  three  copies  thereof  to 
each  party t  and  shall  file  nine  gopies  thereof  in  his  office.  The  parties 
may  stipulate  in  writing  that  parts  only  of  the  record  shall  be  printed, 
and  the  case  may  be  heard  on  the  parts  so  printed;  but  the  court  may 
direct  the  printing  of  other  parts  of  the  record.  The  clerk  shall  be* 
entitled  to  demand  the  cost  of  printing  the  record  of  the  party  seeking 
review  before  ordering  the  printing  to  be  done  or  the  said  cost  may 
be  paid  by  any  other  party.  If  such  cost  of  printing  be  not  advanced 
Tvithin  ten  days  of  demand  the  case  shall  be  dismissed  unless  other- 
7mse  ordered  by  the  court.  In  case  of  reversal,  affirmance,  or  dis- 
missal, ivith  costs,  the  amount  paid  for  printing  the  record  shall  be 
taxed  agaifist  tlie  party  against  whom  costs  are  given. 

Former  rule  21  is  now  rule  19. 

Rule  22.    Day  Calendar  and  Briefs 

This  rule  corresponds  to  former  rule  24,  Comp.  St.  1916,  p.  1326. 

Sections  1-3  h^ve  been  materially  changed,  so  as  to  read  as  set  forth  below. 

1.  Cases  shall  be  placed  by  the  clerk  on  the  day  calendar  for  argu- 
ment in  their  order  of  docketing,  but  (unless  it  be  otherwise  specially 
ordered),  not  until  thirty  days  after  the  printed  record  has  been  filed 
by  one  of  the  parties,  or  such  record  has  been  served  on  the  parties,  if 
the  printing  be  done  by  the  clerk. 

The  party  seeking  review  of  the  action  of  the  court  below,  shall  file 
ivith  the  clerk  ten  copies  of  a  printed  brief,  and  serve  two  copies 
thereof  on  each  opposing  counsel,  within  twenty  days  after  the  printed 
record  has  been  filed  or  served  as  above  provided.  Appellees,  respond- 
ents and  defendants  in  error  shall  in  like  manner  file  and  serve  their 
T?riefs  within  thirty  days  after  said  filing  or  serving  of  the  printed 
record. 

If  when  a  cause  appears  on  the  day  calendar  briefs  sliall  not  have 
been  filed  in  accordance  with  this  rule,  sxuh  disposition  of  the  cause 
shall  be  made  as  the  court  may  order. 

2.  The  brief  for  plaintiff  in  error,  appellants  and  petitioners  to  re- 
vise shall  contain,  in  order  here  stated — 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting,  suc- 
cinctly the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  he  urged;  and  in  cases  brought  up  by  ap- 
peal or  petition  to  revise  the  specification  shall  state,  as  particularly  as 
may  be,  in  what  the  decree  or  order  is  alleged  to  be  erroneous. 

(S)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  lazv  or  facts  to  be  discussed,  with  a  reference  to  the  pages  of 
the  record  and  the  authorities  relied  upon  in  support  of  each  point 
IV hen  a  statute  is  cited,  so  much  thereof  as  may  be  deemed  necessary 
to  the  decision  of  the  case  shall  be  printed  at  length. 

3.  The  brief  of  defendants  in  error  appellees  and  respondents  shall 
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I 

be  of  a  like  character  with  that  required  of  the  party  seeking  review, 
except  that  no  specification  of  errors  shall  be  required,  and  no  state- 
ment of  the  case,  unless  that  presented  by  the  plaintiff  in  error,  or 
appellant,  is  controverted. 

Section  4  is  the  same  as  section  4  of  former  rule  24. 

Section  5  has  been  materially  changed  to  read  as  set  forth  below.       ■ 

5.  Where  both  parties  allege  error  in  the  proceedings  below,  the 
original  plaintiff  or  petitioner  shall  be  considered  appellant  for  the 
purposes  of  this  rule. 

l^ormer  rule  22  is  now  rule  20. 

Rule  23.    Oral  Arguments 

Section  1  of  this'  rule  is  the  same  as  section  1  of  former  rule  25,  as  set  fortli 
in  Corap.  St  1916,  p.  1330,  except  that  there  is  inserted  after  the  word  "ap- 
pellant" the  words  "or  petitioner." 

Section  2  is  the  same  as  section  2  of  former  rule  25,  except  that  there  is 
added  thereto  the  words  "except  by  leave  of  the  court." 

Section  3  is  the  same  as  section  3  of  former  rule  25,  except  that  there  is  in- 
serted, between  the  first  word  "upon"  and  the  words  "appeals  from  orders," 
the  words  "motions  and,"  and  the  final  sentoncp  authorizing  apportionment  of 
time  is  omitted.    Former  rule  23  is  now  rule  21. 

Rule  24.    Form  of  Printed  Records,  Arguments,  and  Briefs 

This  rule  is  the  same  as  former  rule  26,  as  set  forth  in  Comp.  St.  1916>  p. 
1331.    Former  rule  24  is  now  rule  22. 

Rule  25.    Opinions  oe  the  Court 

This  rule  is  the  same  as  former  rule  28,  as  set  forth  in  Comp.  St.  1916,  p. 
133o.    1?  ormer  rule  25  is  now  rule  23. 

Rule  26.    Rehearing 

This  rule  is  the  same  as  former  rule  29,  as  set  forth  in  Comp.  St.  1916,  p. 
1337,  except  that  there  is  substituted  for  the  word  "judgment,"  the  two  times 
it  occurs  in  the  first  clause,  the  word  "decision." 

Former  rule  26  is  now  rule  24. 

Rule  27.    Interest 

This  rule  is  the  tame  as  former  rule  30,  as  set  forth  in  Comp.  St.  1916,  p. 
1339,  except  that  there  is  inserted  between  the  words  "equity"  and  "unless 
oiherwise  ordered,"  in  section  3  thereof,  the  words  "and  admiralty,"  and  sec- 
tion 4  is  omitted.    ]**ormer  rule  27  is  omitted  from  the  rules  as  republished. 

Rule  28.    Costs 

Sections  1-3  of  this  rule  correspond  to  sections  1-3  of  former  rule  31.  They 
have  been  changed  to  read  as  set  forth  below. 

1.  In  all  cases  zvhere  any  suit  shall  be  dismissed  in  this  court,  except 
where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  al- 
lowed to  the  party  successful  below,  unless  otherwise  agreed  by  the 
parties. 

S.  In  all  cases  of  affirmance  of  any  judgment,  decree  or  order  in 
this  court,  costs  shall  be  allozved  to  the* party  successful  below,  unless 
otherwise  ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment,  decree  or  order  in  this 
court  costs  shall  be  allowed  to  the  party  seeking  reviezv,  unless  other- 
wise ordered  by  the  court.  The  cost  of  the  transcript  of  the  record 
from  the  court  below  shall  be  taxable  in  this  court  as  part  of  such 
costs,  and  the  clerk  of  the  court  below  shall  send  to  the  clerk  of  this 
court  with  the  transcript  of  record  a  certificate  of  the  cost  of  such 
transcript. 

Sections  4-6  of  this  rule  are  the  same  as  sections  4-6  of  former  rule  31. 
Former  rule  28  is  now  rule  25. 

Rule  29.    Mandate 

This  rule  is  the  same  as  former  rule  32/  as  set  forth  in  Comp.  St.  1916,  p. 
1343.    Former  rule  29  is  now  rule  26.  • 
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Rule  30.    Custody  of  Prisoners  on  Habeas  Corpus 

This  rule  is  the  same  as  former  rule  33,  as  set  forth  in  Ck)mp.  St.  1916,  p. 

1344,  except  that  there  is  added  to  section  1  thereof  the  words  '*by  bail  or 
otherwise.*' 

Former  rule  30  is  now  rule  27. 

Rule  31.    Models,  Diagrams  and  Exhibits  of  Material 

This  rule  is  the  same  as  former  rule  34,  as  set  forth  in  Comp.  St.  1916,  p. 

1345,  except  that  in  section  1  there  is  substituted  for  the  words  "at  least  ten 
days  before  the  case  is  heard  or  submitted,"  at  the  end  thereof,  the  words  "be- 
fore argument  begun,"  and  in  section  3  the  first  sentence,  relating  to  exhibits 
in  customs  cases,  and  the  word  "other,"  in  the  second  sentence,  between  the 
first  word  "all"  and  the  word  "models,"  are  omitted. 

Former  rule  31  is  now  rule  28. 

Rule  32.    Allowance  of  Appeals  and  Writs  of  Error — Bail 

This  rule  corresponds  to  former  rule  35,  as  set  forth  in  Comp.  St.  1916,  p. 
1347. 
Section  1  thereof  has  been  changed  to  read  as  set  forth  below. 

1.  An  appeal  or  writ  of  error  may  be  allowed  in  term  time  or  vaca- 
tion by  the  circuit  justice  or  by  any  circuit  judge  within  the  circuit  or 
by  any  district  judge  within  his  district,  and  the  proper  security  be  tak- 
en and  the  citation  be  signed  by  him,  and  he  may  also  grant  a  super- 
sedeas and  stay  of  execution  or  of  proceedings,  pending  such  writ  of 
error  or  appeal. 

Section  2  of  this  rule  is  the  same  as  section  2  of  former  rule  35. 
Former  rule  32  is  now  rule  29. 

Rule  33.    Security  for  Clerk's  Fees — Taxing  Costs 

This  rule  corresponds  to  former  rule  36,  as  set  forth  in  Comp.  St.  1916,  p. 
1350. 
Section  1  of  this  rule  is  the  same  as  section  1  of  the  former  rule. 
Section  2  has  been  changed  to  read  as  set  forth  below. 

2,  At  the  expiration  of  ten  days  after  a  case  has  been  decided  or  at 
any  earlier  time  if  the  Court  think  justice  requires  it,  the  order  there- 
on will  be  entered  by  the  court,  and  the  clerk  will  thereupon  prepare 
and  tc6x  the  bill  of  costs  and  issue  the  mandate.  Within  said  time  the 
parties  may  file  tvith  the  clerk  their  proposed  orders  and  bills  of  costs 
Tvith  proof  of  service  of  the  sam^  upon  the  opposing  attorneys. 

Former  rule  33  is  now  rule  30. 

Rule  34.  Adding  Cases  to  General  Calendar 

This  rule  corresponds  to  former  rule  39,  as  set  forth  in  Comp.  St.  1916,  p. 
1354.     It  has  been  changed  to  read  as  set  forth  below. 

Thirty  days  after  the  record  in  any  cause  has  been  printed  and  filed 
with  the  clerk,  he  shall  add  the  cause  to  the  general  calendar.  After 
the  first  Monday  in  March  in  any  term,  no  cause  shall  be  added  to  the 
general  calendar  for  that  term  witlwut  a  motion  therefor  being  made 
in  open  court. 

Former  rule  34  is  now  rule  31,  former  rule  35  is  now  rule  32,  former  rule 
36  is  now  rule  33.  Former  rules  37  and  38  have  been  omitted  from  the  rules 
as  republished. 


THIRD  CIRCUIT 

Rule  14.    Writs  of  Error,  Appeals,  Returns  and  Records 

8,  A  petition  to  rez^se  an  order  in  bankruptcy  may  be  presented  for 
allowance  either  to  the  Circuit  Court  of  Appeals  or  to  one  of  the  cir- 
cuit judges.  It  must  be  present cd  within  thirty  days  after  the  entry 
cf  the  order  complained  of,  and  may  be  presented  either  by  counsel 
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in  person  or  by  mailing  the  petition  to  the  clerk  of  this  court.  Ten 
days'  notice  of  the  time  of  presentation,  accompanied  by  a  copy  of  the 
petition,  must  be  given  to  opposing  counsel;  but  this  notice  may  be 
waived.  Ordinarily  no  oral  argument  will  be  heard,  but  if  counsel 
desire  they  may  submit  briefs  in  support  of  the  petition  or  in  opposi- 
*  rio»  thereto.  If  the  petition  be  allowed,  the  court  or  the  judge  wiU 
fix  a  day  for  argument  on  the  merits  and  will  also  make  whatever  or- 
der may  seem  desirable  in  reference  to  the  preparation  of  the  record 
and  of  the  briefs. 

This  section  was  added  to  rule  14  by  amendment. 


FOURTH  CIRCUIT    ' 

The  rules  for  this  circuit  were  republished  in  1016.  The  changes  made 
thereby,  and  by  subsequent  amendment,  are  set  forth  or  indicated  below. 

Rtht  3.    Terms 

1.  There  shall  be  held  in  the  city  of  Richmond,  Virginia,  three  regu- 
lar terms  of  this  court;  one  on  the  first  Tuesday  of  January,  one  on 
the  first  Tuesday  of  April,  and  one  on  the  first  Tuesday  of  October, 
in  each  year;  and  there  shall  be  held  in  the  city  of  Asheville,  North 
Carolina,  one  regular  term  of  this  court  on  the  first  Tuesday  of  July, 
in  each  year. 

This  section  of  rule  3  was  amended  to  read  as  set  forth  here;  the  amend- 
ment to  be  in  effect  after  the  May  term,  1917. 

Rule  7,    Attorneys  and  Counsellors     . 

This  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1287,  was  changed  by  inserting, 
after  the  words  "District  Court  of  the  United  States,"  the  words  "or  in  the 
highest  courts  of  the  states  to  which  they  respectively  belong,"  and  by  omitting 
the  words  "and  on"  before  the  words  "subscribing  the  roll." 

Rule  11.    Assignment  of  Errors 

This  rule  as  set  forth  in  Comp.  St.  1916,  p.  1290,  was  changed  by  substitu- 
ing  for  the  clause,  "When  tbis  is  not  done,"  at  the  beginning  of  the  last  sen- 
tence, the  clause,  "When  this  rule  is  not  complied  with." 

Rule  16.    Docketing  Cases 

Section  2  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1304,  was  changed 
hy  omitting  therefrom  the  words  "whether  in  term  time  or  yacation,"  which 
occurred  between  the  words  "producing  a  certificate"  and  the  words  "from 
the  clerk,"  and  by  inserting  the  words  "the  transcript  of"  between  the  word 
"file"  and  the  words  "the  record,"  in  the  last  sentence  thereof. 

Rule  19.    Death  of  a  Party 

Section  1  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1310,  was  changed 
by  substituting  the  word  "in"  for  the  word  "to,"  after  the  words  "writ  of 
error  or  appeal,"  in  the  first  clause  thereof. 

Rule  31.    Costs 

Section  1  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1341,  was  changed 
by  substituting  for  the  word  "where,"  before  the  words  "the  dismissal  shall 
be  for  want  of  jurisdiction,"  the  word  "when." 

Section  4  was  changed  by  substituting  for  the  word  "are,"  after  the  words 
"United  States,"  the  word  "is." 

Appendix 

The  instructions  as  to  taking  appeals,  suing  out  writs  of  error,  making  up 
records,  etc.,  as  set  forth  in  Comp.  St.  1916|  pp.  1358-1361,  were  changed  to 
read  aa  set  forth  below.  ' 
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Instructions  as  to  Taking  Appeals,  Suing  Out  Writs  of  Error,  Making 

Up  Records,  etc. 

Method  of  Taking  Appeals 

Writs  of  error  and  citations  are  no  longer  made  returnable  to  the 
term  day  of  the  appellate  court,  but  are  made  returnable  not  exceeding' 
forty  days  from  the  day  of  signing  the  citaiion,  whether  that  day, 
which  is,  the  return  day,  fall  in  vacation  or  in  term  time;  and  the  rec- 
ord must  be  filed  in  the  clerk's  ofUce  of  this  court  on  or  before  the  re- 
turn day,  unless  the  time  be  enlarged  as  provided  in  section  I  of  rule 
J6,  and  section  6  of  rule  23,  In  that  cctse  the  order  of  enlargement 
must  be  filed  zvith  the  clerk  of  this  court. 

Ride  11,  entitled  "Assignment  of  Errors,"  requires  the  plaintiff  in 
error,  or  appellant,  to  file  with  the  court  below,  with  his  petition  for 
the  writ  of  error  or  appeal,  an  assignment  of  errors.  Appeals  and 
writs  of  error  should  be  prayed  for  by  petition  in  writing  addressed 
to  the  court  belozv,  or  to  the  judge  in  vacation,  who  allozvs  the  writ 
or  the  appeal,  by  an  order  in  writing,  approves  the  appeal  or  super- 
sedeas bond,  and  signs  the  citation. 

In  cases  brought  up  by  writ  of  error  from  the  district  court,  the 
clerk  of  the  district  court,  or  the  clerk  of  this  court,  issues  the  writ 
of  error,  which  writ  fixes  the  return  day,  and  the  citation  should  bear 
the  same  return  day.  But  in  cases  of  appeal  (in  admiralty  or  in  equi- 
ty), the  citation  alone  fixes  the  return  day. 

All  appeals,  therefore,  whether  by  writ  of  error  or  appeal,  should 
hereafter  be  taken  in  the  folloztnng  manner: 

1.  Petition  in  writing  for  the  appeal,  or  writ  of  error,  addressed  to 
the  court  below,  or  the  judge  thereof  in  vacation. 

2.  The  petition  must  be  accompanied  with  an  assignment  of  errors, 
and  a  prayer  for  reversal. 

3.  Appeal  or  writ  of  error  bond,  approval  thereof,  and  the  signing 
of  the  citation  by  the  judge  allowing  the  appeal  or  writ. 

Jf..  Order  in  writing  of  the  judge  allowing  the  writ  of  error  or  ap- 
peal. 

5.  Issuing  the  writ  of  error  by  the  clerk  of  the  district  court,  or  of 
this  court. 

6.  In  case  it  is  desired  to  have  the  writ  of  error  issued  by  the  clerk 
of  this  court,  a  certified  copy  of  the  petition  and  order  allowing  the 
writ,  under  the  seal  of  the  court,  zi'ith  a  fee  of  $5  for  issuing  it,  must 
be  transmitted  to  the  clerk  of  this  court,  and  the  writ  will  be  issued  and 
forwarded  to  the  clerk  of  the  court  below. 

All  of  the  above  papers  and  proceedings  should  be  filed  unth  the 
clerk  of  the  lower  court.  The  writ  of  error  and  the  citation,  the  origi- 
nals of  which,  after  having  been  duly  served,  must  be  certified  up  to 
this  court  as  required  by  section  7  of  rule  H.  (For  service  of  zvrit  of 
error  see  section  1007,  R.  S.) 

In  cases  brought  up  by  petitions  to  superintend  and  revise  in  bank- 
ruptcy, see  rule  36.  The  petition  should  be  filed  in  the  clerk's  ofUce  of 
this  court. 

Rules  of  this  court,  blank  zvrits  of  error,  appeal  and  supersedeas 
bonds,  citations,  and  orders  of  appearance  may  be  had  of  the  clerks  of 
the  lower  courts  or  of  the  clerk  of  this  court  upon  application. 

Makino  Up  Records 

In  making  up  a  transcript  of  the  record,  clerks  are  requested  to  make 
a  distinct  title  or  heading  to  each  paper  or  proceeding  copied  into  the 
record,  zvith  the  date  of  filing  the  same,  or  the  date  of  such  proceeding,^ 
and  to  zvrite  upon  but  one  side  of  the  paper  in  a  clear  legible  hand. 
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And  a  complete  index  of  all  the  papers  and  proceedings  should  be 
made  in  their  chronological  order  and  attached  to  the  record  at  the 
beginning  of  it.  Names  of  witnesses  should  be  written  at  top  of  each 
page  of  their  testimony. 

In  order  to  have  uniformity,  records  should  be  commenced  with  the 
style  and  the  term  of  the  court  at  which  the  judgment  or  decree  is  en- 
tered, after  the  following  form: 

"The  United  States  of  America, 
District  of ,  to-trnt: 

"At  a  District  Court  of  the  United  States  for  the  . . . .  ^ .  District 

'Of ,  begun  and  held  at  the  court-house  in  the  city  of ,  on 

the  first  Monday  of ,  being  the day  of  the  same  month, 

in  the  year  of  our  Lord  one  thousand,  nine  hundred  and 

"Present:    The  Honorable ,  District  Judge,  for  the 

District  of ,. 

"Among  other  were  the  following  proceedings,  to-wit: 


1 


In  Equity  (or) 
In  Admiralty  (or) 
At  Law. 


A,B. 

C.^D.  I 
"BiU  of  Complaint  (or)  • 
"Libel  (or) 

"Declaration  (or  Complaint) 
"Filed ,191..  (date  of  filing).'' 

(Copy  same  with  all  material  indorsements,  and  any  accompanying 
papers  and  exhibits,  and  so  on  with  every  peeper  Or  proceeding  in  the 
case.) 

As  to  the  general  order  of  making  up  a  record,  the  following  exam- 
ples are  given: 


In  Equitt. 


In  Adhibaxtt. 


At  liAW. 


CM 


I  Bti/le    of     Court 

Above. 

t  Bill  of  Complaint,  eto. 
9'  Process. 

4-  MarskoTs  Return. 
5.  Atmoer, 
0*  Replication. 
I'  Testimony  and  EwhUh 
its  for  Complainant. 
0*  Testimony  and  Ewhilh 

iU  for  Defendant. 
9-  Testimony  and  Exhib- 
its in  Rebuttal 
-JJ'  Opinion. 
Y'  decree, 

ij.  Assignment  of  Errors. 
i^'  Ckrk^$  Certifioate. 


09 


i.  style     of    Court 

Above. 
2.  Libel 
S:  Process. 
i.  MarshaVs  ReturttL 
0.  Claim, 

6.  Stipulation. 

7.  Answer, 

8.  Testimony  and  Exhib- 

its for  Libellant, 

9.  Testimony  and  Exhib- 

its for  Respondent, 

10,  Testimony  and  Exhib- 

its in  RebuttaL 

11,  Opinion. 

12,  Deoree, 

IS,  Assignment  of  Errors, 
H,  ClerWs  Certifioate, 


as 


1.  Style     of     Court 

Above, 

2,  Declaration, 

5,  Process, 

JL  MarshaVs  Return. 

6.  Plea  or  Demurrer,  eto. 

6.  Joining  of  Issue, 

7,  Impaneling  Jury, 

8.  Verdict. 

9,  Judgment, 

10.  BiU  of  Exceptions. 

11.  Assignment  of  Errors. 

12.  CleiK's  Certificate. 


Fork  of  Memobandcic  to  be  Insebted  in  a  Common -Law  Case  as  Pbo  video 

BT  Section  7  of  Rule  14 

(1)  Petition  for  writ  of  error  filed day  of .,  19. .. 

(i)  Writ  of  error  granted day  of  .*....,  19. .. 

(S)  Writ  of  error  issued day  of ,  19. .. 

(i)  Copy  of  writ  of  error  lodged  for  adverse  party day  of 

* )    lt7  .   .  .   . 

(5)  Writ  of  Error  Bond:    Dated day  of ,19... 

Penalty  $ 

Obligors:    


Conditioned  for  costs  and  damages  (or  for  costs). 
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(6)  Citation.    Dated day  of  ... ... .,  19. . . 

Return,  dated day  of ,  19. , .   (or  waiver  of  service, 

dated day  of ,19,..) 

Note:  Similar  memorandum  mutatis  mutandis  to  be  used  in  ad- 
miralty and  equity  cases. 

The  petition  for  writ  of  error  or  appeal,  the  order  granting  writ  of 
error  or  appeal,  the  writ  of  error,  the  appeal  bond,  the  citation,  the  re- 
turn of  service  or  waiver  of  service  should  not  be  copied  into  the  rec- 
ord, but  the  originals  thereof  shall  be  sent  up  and  accompany  the  tran- 
script of  the  record. 

In  transcribing  bills  of  exceptions  into  the  record  in  cases  at  law, 
clerks  zvill  carefully  inspect  such  bills  of  exceptions  and  wherever  the ' 
words  "here  insert"  occur,  the  paper  or  matter  called  for  should  be 
bodily  incorporated  into  the  record  at  that  place. 

In  making  up  records  in  admiralty  cases  the  following  should  be 
omitted  (see  rule  52  of  the  Supreme  Court,  in  Admiralty): 

1.  The  continuances. 

2.  All  motions,  rules,  and  orders  not  excepted  to  which  a/re  merely 
preparatory  for  trial. 

3.  The  commissions  to  take  depositions;  notices  therefor,  their  cap- 
tions, and  certificates  of  their  being  sworn  to,  unless  some  exception 
to  a  deposition  in  the  district  court  was  founded  on  some  one  or  more 
of  these;  in  which  case,  so*  much  of  either  of  them  as  may  be  involved 
in  the  exception  shall  be  set  out.  In  all  other  cases  it  shall  be  suffi- 
cient to  give  the  nam^  of  the  witness  and  to  copy  the  interrogatories 
and  anszvers,  and  to  state  the  name  of  the  commissioner,  and  the  place 
where  and  the  date  when  the  deposition  was  sworn  to;  and,  in  copying 
all  depositions  taken  on  interrogatories,  the  answer  shall  be  inserted 
immediately  following  the  question. 

Form  for  the  Cover  of  a  Transcript  of  the  Record 
TRANSCRIPT  OF  THE  RECORD 

United  States  Circuit  Court  of  Appeals, 

Fourth  Circuit. 
No. 

Plaintiff  in  Error,  or  Appellant,  or  Petitioner, 

versus 

Defendant  in  Error,  or  Appellee,  or  Respondent. 
In  Error  to  (or  Appeal  from  or  on  Petition  for  Review  from)  the 

District  Court  of  the  United  States  for  the District 

of ,(it 

Docketing  Cases  and  Printing  Records 

Upon  a  record  being  filed,  the  case  is  docketed  and  is  put  upon  the 
calendar  for  argument  at  the  next  term,  or  adjourned  term,  occur- 
ring thereafter,  provided  the  record  lias  been  printed  caid  copies  there- 
of are  delivered  to  opposing  counsel  twenty  days  before  the  said  term 
or  adjourned  term,  as  provided  in  section  2,  rule  17. 

Clerk  or  counsel  transmitting  a  record  to  this  court  must  accom- 
pany the  same  with  an  order  of  appearance  for  the  appellant  or  plain- 
tiff in  error,  and  also  with  a  deposit  of  $'25  for  account  of  his  costs 
to  accrue  in  this  court,  and  the  names  and  addresses  of  the  attorneys 
on  both  sides. 

The  clerk  of  this  court  will  immediately  upon  a  transcript  of  the 
record  being  filed  wider  rule  28,  send  to  the  counsel  an  estimate  of 
the  cost  of  printing,  supervising  fees,  etc.,  which  amount  must  be  de- 
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posited,  either  in  cash  or  by  New  York  exchange,  with  tne  clerk  zvithin 
ten  days  after  notice.    See  rale  23. 

It  is  important  that  records  should  be  made  up  and  forwarded  to 
this  oihce  as  promptly  as  possible  after  the  appeal  or  writ  of  error  is 
allowed,  and  not  held  until  the  near  approach  of  the  next  term. 

Defendants  in  error,  appellees,  or  respondents  are  required,  at  the 
Wme  of  entering  their  appearance  by  attorney,  to  make  a  deposit  of 
^6 DO,  for  account  of  costs  to  be  incurred  by  them  in  this  court. 

Deposits  for  costs  are  required  on  both  sides  of  a  case,  and  the 
surplus  of  such  deposits,  if  any,  will  be  refunded  to  each  side  making 
the  deposits  when  the  case  is  decided  and  at  the  time  the  mandate  is 
transmitted  To  the  lower  court.  The  winning  party  collects  the  costs 
incurred  by  and  adjudged  to  him,  together  with  his  attorney's  docket 
fee,  in  tlhe  lower  court  upon  tlie  mandate  and  not  from  this  office.  The 
mandate  will  show  the  amount  the  winning  party  is  entitled  to  so  col- 
led. 


FIFTH  CIRCUIT 

The  rules  for  this  circuit  were  republished  in  1916.  The  changes  made  there- 
by and  by  sabsequent  amendment  are  set  forth  or  indicated  below. 

Rule  11.    Assignment  of  Errors 

Tfhis  rule,  as  sot  forth  in  Comp.  St.  1016,  p.  1291,  was  changed  to  read  the 
same  as  rule  11  of  the  First  Circuit,  set  forth  in  U.  S.  Comp.  St.  1916,  p.  1290. 

Rule  13.    Supersedeas  and  Cost  Bonds 

Section  2  of  this  rule,  as  set  forth  in  Comp.  St  1916,  p.  1292,  was  changed 
by  substituting  for  the  word  "his,"  before  the  last  word  "appeal,"  the  word 
"the." 

Rule  16.    Docketing  Cases 

Section  1  of  this  rule,  as  set  forth  in  Comp.  St  1916,  p.  1304,  was  changed 
by  substituting  for  the  word  "the,"  before  the  last  word  "Court,"  the  word 
"this." 

Rule  19.    Death  of  a  Party 

Section  1  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1308,  was  changed 
by  substituting  for  the  word  "to,"  between  the  words  "appeal"  and  "this 
court,"  the  word  "in." 

Section  3,  as  set  forth  in  Comp.  St.  1916,  p.  1309,  was  changed  by  substi- 
tuting for  the  word  "case,"  before  the  words  "shall  proceed,"  in  the  last  pro- 
viso, the  word  "suit." 

Rule.  22.    Parties  Not  Ready 

Section  1  of  this  rule,  as  set  forth  in  U.  S.  Comp.  St.  1916,  p.  1314,  was 
changed  by  substituting  for  the  word  "is,"  between  the  words  "case"  and 
"called  for  trial,"  the  words  "has  been." 

Rule  24.    Briefs 

Section  1  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1328,  was  amended 
April  12,  1918,  to  read  as  set  forth  below. 

1.  The  counsel  for  the  plaintiff  in  error,  appellant,  or  petitioner, 
J*fl//  file  imth  the  clerk  of  this  court  at  least  fifteen  (15)  days  in  ordi- 
^ry  cases,  and  five  (5)  days  in  preference  cases,  before  the  case  is 
called  for  argument,  twenty  (20)  copies  of  a  printed  brief,  one  to  be 
signed  in  handwriting  by  an  attorney  of  this  court  who  has  entered  an 
(Appearance  in  the  case;  one  copy  of  the  brief  shall,  on  application,  be 
furnished  to  each  of  the  counsel  engaged  on  the  opposite  side. 

In  cases  arising  in  the  Canal  Zone,  the  brief  shall  be  filed  tiventy- 
ive  (25)  days,  and  in  preference  cases  five  (6)  days,  before  the  case  is 
called  for  argument, 
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Ruts  26.    Form  of  Printed  Arguments  and  Briefs 

This  rule,  as  set  forth  in  Gomp.  St  1916,  p.  1332,  was  changed  to  read  as 
set  forth  below. 

All  records,  arguments  and  briefs  printed  for  the  use  of  the  court 
must  he  in  such  form  and  size  that  they  can  he  conveniently  hound 
iogettier  so  as  to  make  an  ordinary  octavo  volume;  and,  as  well  as  all 
quotations,  contained  therein,  and  the  covers  thereof,  must  he  printed 
in  clear  type  (never  smaller  than  small  pica)  and  on  unglazed  paper. 

Rule  30.    Interest 

Section  4  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1339,  was  changed 
by  substituting  for  the  word  "in,"  before  the  word  "admiralty,"  the  word  "of. 
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Rule  34.    Models,  Diagrams,  and  Exhibits  of  Material 

Section  1  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1345,  was  changed 
by  inserting  therein  the  word  "and"  before  the  words  "in  any  case  pending." 

Section  2,  as  set  forth  in  Comp.  St.  1916,  p.  1345,  was  changed  by  omitting 
the  word  "the"  before  the  words  "inspection  of  the  court." 


SIXTH  CIRCUIT 

The  changes  in  and  amendments  to  the  rules  of  this  circuit,  as  set  forth  in 
-Comp.  St.  1916,  are  set  forth  or  indicated  below. 

Rule  4.    Quorum 

This  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1285,  was  changed  by  substitut- 
ing, for  the  word  "any,"  the  word  "the,"  before  the  words  "day  appointed 
for  holding  it,"  and  by  substituting  the  words  "time  to  time"  for  the  words 
"day  to  day"  before  the  words  "until  there  is  a  quorum,"  in  the  second  sen- 
tence. 

Rule  6.    Marshal,  Crier  and  Other  Officers 

Section  3  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1286,  was  changed 
BO  as  to  make  the  last  clause  read  "with  the  number  of  bailiffs  and  messen- 
gers which  the  court  may  from  time  to  time  order." 

,     Rule  11.    Assignments  op  Error 

This  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1291,  waa  dianged  to  read  aa 
set  forth  below. 

The  appellant  shall  file  with  the  clerk  of  the  District  Court  at  or 
before  the  time  of  filing  his  petition  for  the  writ  of  error  or  appeal,  an 
assignment  of  errors,  which  shall  set  out  separately  and  particularly 
each  errox  asserted  and  intended  to  be  urged.  No  writ  of  error  or  ap- 
peal shall  he  allowed  until  such  assignment  of  errors  shall  have,  been 
filed.  When  the  error  alleged  is  to  the  admission  or  to  the  rejection 
of  ezndence,  the  -assignment  of  errors  shall  quote  the  full  substance 
(idmitted  or  rejected.  When  the  error  alleged  is  to  the  charge  of  the 
court,  the  assignment  of  errors  shall  set  out  the  part  referred  to  to- 
tidem  verbis,  whether  it  he  in  instructions  given  or  in  instructions  re- 
fused. When  this  is  not  done,  counsel  zvill  not  he  heard,  except  at  the 
request  of  the  court,  and  errors  not  assigned  according  to  this  rule  will 
be  disregarded;  but  the  court,  at  its  option,  may  notice  a  plain  error 
not  assigned. 

Rule  26.    Interest  and  Damages 

Section  1  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1332,  was  changed  by 
adding  at  the  end  thereof  the  following  sentence: 

In  all  cases  to  which  this  clause  of  this  rule  applies,  the  mandate 
jhall  he  taken  to  direct  the  allowance  of  such  interest, 
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Rule  29.    Mandate 

Tbis  role,  as  set  forth  in  Comp.  St.  1916,  p.  1338,  was  changed  by  insertinr 
before  the  words  "Such  mandate,"  at  the  beginning  of  the  second  paragraph,  the 
words  "Unless  otherwise  ordered." 


SEVENTH  CIRCUIT 

The  rules  for  this  circuit  were  republished  October  31,  1916.  The  changes 
made  thereby  are  set  forth  or  indicated  below. 

Rule  3.    Terms 

This  role,  as  set  forth  in  Oomp.  St  1916,  p.  1283,  was  changed  by  subati- 
tnting  for  the  word  "second,"  before  the  words  "Tuesday  in  April,"  the  word 

Rule  5.    Clerk 

Section  3  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1285,  was  changed 
by  substituting  for  the  word  "may,"  before  the  last  word  "direct,"  the  word 
"shaU." 

Rule  7.    Attorneys  and  Counsellors 

This  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1288,  was  changed  by  substi- 
tuting for  the  word  "shall,"  before  the  words  "become  attorneys  and  counsel- 
lors," the  word  "may." 

Rule  10.    Bill  ot  Exceptions  and  Transcript 

Section  1  of  this  rule  as  set  forth  in  Comp.  St.  1916,  p.  1290,  was  changed 
by  inserting  the  word  "and"  between  the  words  "common  law"  and  the  words 
"upon  any  general  exception,"  by  substituting  for  the  word  "such"  in  the 
last  clause  of  the  first  sentence  the  word  "said,"  and  by  substituting  for  the 
word  "such,"  before  the  words  "charge  to  which  he  excepts,"  the  word  "the." 

Rule  11.    Assignment  o^  Errors 

This  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1290^  was  changed  to  read  the 
same  as  rule  11  for  the  Sixth  Circuit,  as  set  forth  in  Comp.  St  1916,  p.  1291. 

Rule  13.    Supersedeas  and  Cost  Bonds 

Section  1  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1293,  was  changed 
by  substituting  for  the  word  "shall,"  before  the  words  "prosecute  his  writ  or 
appeal  to  effect,"  in  the  first  sentence,  the  word  "will,"  and  by  omitting  the- 
word  "just,"  before  the  word  "damages,"  in  the  last  clause  of  the  section. 

Rule  16.    Docketing  Cases 

Section  1  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1305,  was  changed 
by  omitting  the  word  "time,"  between  the  words  "term"  and  "or  vacation," 
in  the  third  sentence,  and  by  substituting  for  the  word  "has,"  between  the 
words  "appeal"  and  "been  duly  sued  out,"  the  word  "had." 

Rule  19.    Death  oi?  a  Party 

Section  1  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1311,  was  changed 
by  substituting  for  the  word  "to,"  between  the  words  "appeal"  and  "this 
court,"  the  word  "in,"  by  omitting  the  word  'in"  between  the  words  "deter- 
mined" and  "other  cases,"  and  by  substituting  in  the  proviso  for  the  word 
"said,"  before  the  word  "representatives,"  the  word  "such." 

Section  2  was  changed  by  substituting  for  the  word  "are,"  before  the  words 
"taken  by  the  opposite  party,"  the  words  "shall  have  been." 

Section  3  was  changed  by  omitting  the  word  "in"  before  the  last  two  words, 
"ether  cases." 

Rule  21.    Motions 

Section  1  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1314,  was  changed 
by  substituting  for  the  word  "objects,"  before  the  last  three  words,  "of  the- 
motion,"  the  words  "the  object" 
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NINTH  CIRCUIT 

The  rules  for  this  circuit  were  republished  as  amended  December  2,  1918. 
The  changes  made  thereby  are  set  forth  or  indicated  below. 

Rule  10.    Bill  o^  Exceptions 

This  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1289,  was  changed  by  omitting 
the  words  "circuit  and,"  before  the  words  "district  courts,"  in  the  first  sen- 
tence thereof. 

Rule  14.    Writs  oi?  Error,  Appeals,  Return  and  Record 

Section  1  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1298,  was  changed 
by  inserting  the  words  "of  the  court"  after  the  words  "opinion  or  opinions." 

Section  2  was  changed  by  inserting  the  words  "in  detail"  between  the  words 
"stating"  and  "the  cost  of  the  record." 


Rule  19.    Death  oi^  a  Party 

This  rule,  as  set  forth  in  Comp.  St  1916,  p.  1312,  was  changed  by  substi- 
tuting for  the  word  "to,"  between  the  words  "appeal"  and  "this  court,"  the 
word  "in." 

Rule  20.    Dismissing  Cases  by  Agreement 

The  title  of  this  rule,  as  set  forth  in  Comp.  St  1916,  p.  1312,  was  dianged 
by  adding  thereto  the  words  "by  agreement" 

Rule  23.    Printing  Records 

Section  2  of  this  rule,  as  set  forth  in  Comp.  St.  p.  1324,  was  changed  by  sub- 
stituting for  the  word  "sixty,"  before  the  words  "copies  of  the  record,"  the 
word  "eighty." 

Rule  25.    Oral  Arguments 

Section  3  of  this  rule,  as  set  forth  in  Comp.  St  1916,  p.  1331,  was  changea 
to  read  as  follows: 

5.  Upon  appeals  from  orders  granting  or  refusing  a  preliminary 
injunction  or  appointing  a  receiver,  and  upon  appeals  in  habeas  cor- 
pus matters  and  upon  appeals  and  petitions  to  revise  in  bankruptcy, 
one-half  hour  on  each  side;  upon  writs  of  error  three-quarters  of  an 
hour  on  each  side,  and  in  other  cases  one  hour  on  each  side  will  be  al- 
lowed. No  more  time  than  above  specified  will  be  allowed  ivithout 
special  leave  of  the  court  granted  before  the  argument  begins.  The 
time  thus  allowed  may  be  apportioned  between  the  counsel  on  the  same 
side  at  their  discretion,  provided  always  that  a  fair  opening  of  the  case 
shall  be  made  by  the  party  having  the  opening  and  closing  argument. 

Rule  36.    Terms  and  Sessions  oi^  the  Court 

Section  3  of  this  rule,  as  set  forth  in  Comp.  St  1916,  was  changed  by  sub- 
stituting for  the  word  "second,"  before  the  words  "Monday  in  September,"  in 
the  second  sentence  thereof,  the  word  "third,"  by  substituting  for  the  clause 
"beginning  upon  the  third  Monday  in  September,"  after  the  words  "term  at 
Portland  shall  be  held,"  the  clause  "following  the  adjournment  thereof,"  by 
substituting  for  the  word  "court,"  before  the  words  "of  Alaska,"  the  word 
"courts,"  and  by  adding  thereto  the  following  sentence: 

All  cases  assigned  for  hearing  at  Seattle  and  at  Portland  shall  be 
placed  upon  a  calendar  by  the  clerk  to  be  called  on  the  opening  day  of 
the  term  at  Seattle  and  set  for  hearing  during  the  Seattle  and  Portland 
terms,  respectively. 

Notes  of  dooisions  on  rales  of  Cirouit  Ooiurts  of  Appeal 

II.  APPLICATION  AND  CONSTRUC-  of  error  an  assignment  of  errors  which 
TION    OF    RULES  shall  set  out  separately  and  particularly 
(A)  Assignment  of  errors  each    error    asserted,    several    errors 
'  should  not  be  grouped  in  one  assign- 
See,  also,  notes  under  §  1653,  post  naent.     Henna  v.  Sauri  &  Sublra,  23X 
3.  First    clrcult^Under    court    rule  F.  145,  150  O.  C.  A.  291. 
11,    declaring    that    plaintiff    in    error  Under  the  express  provisions  of  rule 
shall    file    with   his   petition   for   writ  11,    and   of    rule   24,   par.   A,   of    the 
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Rales  for  the  First  Circuit,  the  conrt 
may,  at  its  option,  notice  plain  errors, 
though  not  assigned.  Jones  v.  Pettin- 
gill,  245  F.  260,  157  C.  C.  A.  461,  cer- 
tiorari denied  Pettingill  v.  Jones,  38  S. 
Ct  61,  245  U.  S.  663,  62  L.  Ed.  536. 

4.  Second      oircult^— Under      Circuit 
Ck)urt  of  Appeals,  Second  Circuit,  rule 
11,  error  in  excluding  from  jury's  con- 
sideration   a    statement    of    plaintiff's 
agent,  unless  it  was  known  to  plaintiff, 
can   be    noticed    without    assignment. 
S^ss  Bankverein  v.  Zimmermann,  240 
F.  87. 153  C.  C.  A.  123. 

Claim  that  charge  amounted  to  a 
summing  up  on  behalf  of  the  govern- 
ment may  be  considered  under  rule 
11  of  the  Second  circuit,  though  no  ob- 
jection or  exception  was  taken.  Op- 
penheim  v.  U.  S.,  241  F.  625,  154  C.  C. 
A.  383,  reversing  judgment  U.  S.  v. 
Oppenheim  (D.  C.)  228  F.  220. 

5.  Third  circuits— Under  court  rule 
11  for  Circuit  Court  of  Appeals  for 
Third  Circuit,  plain  error  may  be  re- 
viewed by  Circuit  Court  of  Appeals 
on  its  own  motion,  without  regard  to 
regularity  or  irregularity  of  proceeding 
by  which  it  was  brought  before  court. 
Lctterman  v.  U.  S.,  246  F.  940,  159 
0.  0.  A.  212. 

6.  Fourth  oircultd— Under  rule  11  for 
Circuit  Courts  of  Appeals,  assignments 
of  error  to  admission  of  evidence, 
which  point  out  questions  that  were 
propounded,  but  fail  to  state  several 
answers  sought  to  be  obtained,  are  in- 
8uffident.-R.  D.  Cole  Mfg.  Co.  v.  Men- 
denhall.  240  F.  641,  153  C.  C.  A,  439. 

An  assignment  of  error  complaining 
of  admission  of  evidence,  which  does 
not  quote  the  fall  substance  of  the  evi- 
dence admitted,  is  insufficient,  under 
rule  11  for  Circuit  Court  of  Appeals. 
City  of  Grafton  v.  Gentry  Bros.'  Shows, 
240  P.  646,  153  C.  C.  A.  444. 

7.  Fifth  clrcult.^See  Bernal  v.  U.  S. 
(C.  C.  A.)  241  F.  339. 

8.  Sixth  circuit.— See  Kalloch  y. 
Hoagland  (C.  C.  A.)  239  F.  252;  Eber- 
hard  y.  Northwestern  Mut.  Life  Ins. 
Co.  (C.  C.  A.)  241  F.  353. 

£rror  in  adjudging  party  bankrupt 
on  petition  of  creditors  who  were  es- 
topped to  set  up  act  of  bankruptcy  re- 
lied on  held  to  be  noticed,  though  not 
properly  assigned,  under  rule  11.  Ohio 
Motor  Car  Co.  v.  Eiseman  Magneto 
Co..  230  F.  370,  144  C.  C.  A.  512,  cer- 
tiorari denied  National  Carbon  Co.  v. 
Ohio  Motor  Car  Co.,  36  S.  Ct.  724,  241 
U.  S.  673,  60  L.  Ed.  1231. 

Grror  not  assigned  on  appeal  from 
an  order  confirming  a  sale  on  mort- 
age foreclosure,  cannot  be  considered, 
where  the  error,  if  any,  did  not  appear 
on  the  record  so  plainly  as  to  warrant 
consideration  under  rule  11.  Painter  v. 
Union  Trust  Co.,  246  F.  240,  158  0. 
C.  A.  400. 

Where,  in  action  by  purchaser  for 
i^rn&gea  on  account  of  vendor's  in- 
ability to  convey  title  as  agreed,  there 
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was  error  in  favor  of  purchaser  in  as- 
sessment of  damages,  such  error,  not 
having  been  assigned,  will  not  be  con- 
sidered, under  rule  11.  Crocker  v.  In- 
gersoll  Engineering  &  Constructing  Co., 
249  F.  31.  161  C.  C.  A.  91. 

10.  Eighth  drcult^Though  there 
was  no  finding  that  bankrupt  intended 
to  give  a  preference,  held,  that  court 
would  not  exercise  option,  under  rule 
11,  as  to  considering  errors  not  as- 
signed, as  the  omission  was  evidently 
an  oversight.  Wm.  Edwards  Co.  v.  La 
Dow,  230  F.  378,  U4  C.  C.  A.  620, 
modifying  judgment  In  re  Miller  (D. 
C.)  221  F.  471. 

Where  the  portion  of  the  charge  al- 
leged to  have  been  erroneous  was  not 
set  out  totidem  verbis,  as  required  by 
rule  11,  and  no  exception  was  taken  to 
the  charge  as  given,  the  judgment  will 
not  be  reversed  on  an  assignment  of 
error  to  the  charge.  Fisher  Mach. 
Works  Co.  V.  Dougherty,  231  F.  910, 
146  C.  C.  A.  106. 

Under  rule  11,  Circuit  Court  of  Ap- 
peals, Eighth  Circuit,  an  appeal  should 
be  dismissed,  where  the  assignment  of 
errors  was  not  filed  at  the  time  of  the 
granting  of  the  appeal  or  the  filing  of 
a  supersedeas  bond,  but  can>e  nearly  a 
month  later.  Reed  v.  Anderson,  236 
F.  345,  149  C.  C.  A.  477. 

Assignments  of  error,  framed  in  dis- 
regard   of    rules   of   Circuit    Court   of 
Appeals,  may  be  disregarded.     Bandy 
'  V.  U.  S.,  245  F.  98,  157  C.  C.  A.  394, 

Where  information  charging  contempt 
was  not  attacked  in  court  below,  and 
there  was  no  assignment  of  error  that 
it  did  not  state  facts  sufficient  to  con- 
stitute a  contempt,  objectiqns  to  in- 
formation, which  are  not  plain,  but 
are  of  a  technical  character,  cannot  be 
considered  under  rule  11,  allowing  Cir- 
cuit Court  of  Appeals  to  consider  a 
plain  ^rror  not  assigned.  Couts  v.  U. 
S.,  249  F.  595,  161  C.  C.  A.  521, 

In  a  suit  to  set  aside  deeds  because 
the  grantors  were  incompetent  and  the 
grantees  exerted  undue  influence, 
where  the  court  sustained  exceptions 
to  a  master's  report  in  favor  of  de- 
fendants and  entered  a  decree  for  plain- 
tiff reciting  that  exceptions  were  sus- 
tained and  the  deeds  set  aside,  etc., 
defendants'  general  assignment  of  er- 
ror that  the  court  found  upon  the  is- 
sues for  plaintiff,  that  it  found  the 
deeds  were  procured  by  undue  influ- 
ence, and  that  the  grantors  were  in- 
competent, held  sufficient  under  rule  11 
of  the  Circuit  Court  of  Appeals.  Lud- 
wig  V.  Bressler  (C.  C.  A.)  253  F.  8. 

An  assignment  of  error  complaining 
of  the  overruling  of  objections  to  tes- 
timony, which  failed  to  set  out  the  tes- 
timony or  its  substance  as  required  by 
ccurt  rule  11,  will  be  treated  as  aban- 
doned; it  not  being  discussed  in  the 
brief.  Kreuzer  v.  U.  S.  (O.  O.  A.)  254 
F.  34. 

In  an  action  by  a  trustee  in  bankrupt- 
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cy  to  recover  alleged  preferential  pay- 
ments made  prior  to  the  amendment 
of  1910,  the  judgment  contained  a  find- 
ing that  the  bankrupt  was  hopelessly 
insolvent  at  the  time  of  the  preferen- 
tial payments,  and  the  opinion  of  the 
District  Court  stated  that  the  evidence 
left  little  doubt  but  that  the  transac- 
tion was  on  the  part  of  the  bankrupt 
in  conscious  fraud  of  his  creditors,  and 
that  it  operated  as  a  great  fraud  on 
other  creditors,  as  well  as  a  preference 
for  the  defendants.  Held  that,  though 
there  was  no  express  finding  that  the 
bankrupt  intended^ to  give  a  preference, 
the  court  would  not  exercise  its  op- 
tion as  to  considering  a  plain  error  not 
assigned,  as  such  express  finding  would 
naturally  and  presumably  have  been 
made,  had  attention  been  called  to  the 
fact  that  the  alleged  preference  ante- 
dated the  amendment  of  1910.  Wm. 
Edwards  Co.  v.  La  Dow  (C.  C.  A.)  230 
F.  378. 

II.  Ninth  circuitw— Under  rules  11 
and  24,  a  writ  of  error  will  be  dis- 
missed, where  no  assignment  of  er- 
rors was  filed  in  time  and  no  obvious 
error  appeared  on  the  face  of  the 
record,  though  the  court  may,  to  pre- 
vent miscarriage  of  justice,  notice  an 
obvious  error.  Willamette  &  Columbia 
River  Towing  Co.  v.  Hutchison,  230  F. 
908,  150  C.  C.  A.  170. 

Hules  11  and  24  for  Circuit  Courts 
of  Appeals  apply  to  assignment  of  er- 
rors in  Circuit  Court  of  Appeals,  and 
do  not  warrant  review  in  action  tried 
to  court  of  matters  not  reviewable 
under  Rev.  St.  §  700  (Comp.  St.  1916, 
§  1668),  because  not  presented  below. 
Maryland  Casualty  Co.  of  Baltimore, 
Md.,  V.  Orchard  Land  &  Timber  Co., 
240  F.  364,  153  C.  C.  A.  290. 

Under  rule  11  of  the  Circuit  Court 
of  Appeals,  that  court  is  opt  required 
to  consider  a  defense  which  was  not 
pleaded,  nor  brought  to  the  attention 
of  the  trial  court,  nor  made  the  sub- 
ject of  any  assignment  of  error.  Hart 
V.  Adair,  244  F.  897,  157  C.  C.  A.  247. 

While  in  equity  case  specifications  of 
error  should  state  as  particularly  as 
may  be  in  what  respect  decree  is  al- 
leged to  be  erroneous,  rule  should  be 
relaxed  in  favor  of  plaintiff,  prosecut- 
ing appeal  in  personam  pursuant  to  or- 
der allowing  him  to  appeal  in  forma 
pauperis.  Edwards  v.  Bodkin,  249  F. 
562,  161  C.  C.  A.  488. 

(B)  Bail  and  custody   of  prisoners 

15.  Admission  to  bail^— Term  of  im- 
prisonment of  a  convict  held  not  to 
commence  to  run  at  time  of  his  ar- 
rest or  imprisonment  under  sentence 
by  another  court,  at  which  time  error 
proceedings  were  pending  to  reverse 
his  first  conviction.  Ex  parte  Lyman 
(D.  C.)  247  F.  611. 

Where  petitioners,  pending  appeal  in 
habeas  corpus  proceedings,  were  on 
their  own  application  released,  though 
they  failed  to  enter  into  recognizance 
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required  by  court  rule  33,  subd.  3,  such 
period  cannot  be  counted  as  part  of 
period  of  imprisonment,  on  theory  that, 
as  they  failed  to  give  recognizance, 
they  were  subject  to  arrest  at  any 
time.  Morgan  v.  Ward,  248  F.  691, 
160  C.  C.  A.  591,  certiorari  denied 
Ward  V.  Morgan,  38  S.  Ct.  582,  247 
U.  S.  521,  62  L.  Ed.  1246.  See  notes 
under  §i  1014-1017,  1674,  1679-1681. 

(O  Bia  of  exceptions 
See,  also,  notes  under  §  1590,  post. 

16.  First  drcttltw— An  exception  to 
action  of  court  "in  giving  all  instruc- 
tions requested  by  plaintiff"*  is  too 
general  to  point  any  error  of  an  in- 
struction on  damages  in  duplicating 
elements,  so  as  to  allow-  of  review. 
Guerini  Stone  Co.  v.  P.  J.  Carlin  Const. 
C,  39  S.  Ct.  102. 

l6'/2.  Second  circuitd— Claim  that 
charge  amounted  to  a  summing  up  on 
behalf  of  the  government  may  be  con- 
sidered under  rule  11  of  the  Second 
circuit,  though  no  objection  or  excep- 
tion was  taken.  Oppenheim  y.  U.  S., 
241  F.  625,  154  C.  C.  A.  383,  revers- 
ing judgment  U.  S.  v.  Oppenheim  (D. 
C.)   228  F.  220. 

A  general  exception  to  a  portion  of 
the  court's  charge,  which  did  not 
specifically  point  out  the  error  relied 
on,  is  insufficient  to  warrant  an  appel- 
late court  in  reviewing  the  same  on  er- 
ror. Morse  v.  Tiliotson  &  Wolcott 
Co.  (C.  C.  A.)  253  F.  340. 

17.  Third  circttit.— Comp.  St.  1916,  | 
1537,  does  not  make  Act  Pa.  May  11, 
1911  (P.  L.  279),  appUcable  in  the  fed- 
eral courts,  notwithstanding  rule  10,  § 
2,  of  District  Court  for  the  Eastern 
District  of  Pennsylvania,  and  rule  10, 
§  1,  of  Circuit  Court  of  Appeals,  Third 
Circuit,  forbidding  general  exceptions 
to  the  charge.  Philadelphia  &  R.  Ry. 
Co.  V.  Marland,  239  F.  1,  152  C.  C. 
A.  51. 

Error  in  charge  allowing  recovery  for 
loss  of  companionship  under  the  Em- 
ployers' Liability  Act  is  a  plain  error, 
which  the  court  will  notice  under  rule 
11  of  Circuit  Court  of  Appeals,  Third 
Circuit,  though  not  specially  excepted 
to.    Id. 

An  error  in  the  charge  assigned 
stands  as  though  unassigned,  within 
rule  11  of  Circuit  Court  of  Appeals, 
Third  Circuit,  where  it  was  improper- 
ly assigned  because  of  the  ladk  of 
specific  exception.    Id. 

Under  rule  10,  $  2,  of  Rules  of  Dis- 
trict Court  of  United  States  for  East- 
ern District  of  Pennsylvania,  and  rule 
10,  §  1,  of  Rules  of  United  States  Cir- 
cuit Court  of  Appeals  for  Third  Cir- 
cuit, mere  general  exception  to  whole 
charge  will  not  support  specifications 
of  error  with  reference  to  specific  in- 
structions given  and  omitted.  Xetter- 
man  v.  U.  S.,  246  F.  940,  159  C.  C. 
A.  212. 

In  view  of  rule  10,  failure  of  trial 


Gh.6) 


dBCmT  OOUBTS  OF  APPBAU 


§11U 


court  in  defining  preferential  transfer 
in  suit  to  set  transfer  aside  under 
Bankruptcy  Act  July  1,  18US,  |  60b, 
as  amended  by  Act  June  25,  1910,  I 
11  (Cump.  St.  1916,  §  9644),  to  use 
the  word  '^reasonable,"  as  used  in 
statute,  held  no  ground  for  objection 
on  appeal;  objection  to  instruction  not 
specifically  pointing  out  defect.  Camp- 
bell V.  Krauss,  249  F.  670,  161  C.  C. 
A.  580. 

In  view  of  Circuit  Court  of  Appeals 
role  10,  §  1,  and  District  Court  rule  10, 
I  2»  assignments  based  on  a  general 
exception  to  the  whole  charge  will  not 
be  considered  on  writ  of  error.  Gra- 
boyes  v.  U.  S.  (C.  C.  A.)  250  F.  793.. 

18.  Fourth  GJrcult.^In  detinue,  as- 
signments of  error  relating  to  rulings 
as  to  ownership  cannot  be  reviewed, 
where  not  based  upon  a  bill  of  ex-, 
ceptions,  as  required  by  the  court 
rules.  Mound  Coal  Co.  v.  Jeffrey  Mfg. 
Co.,  233  F.  913,  147  C.  C.  A.  587, 
affirming  judgment  Jeffrey  Mfg.  Co.  v. 
Mound  Coal  Co.  (D.  C.)  215  F.  222. 
Rehearing  granted  Mound  Coal  Co.  v. 
Jeffrey  Mfg.  Co.  (C.  C.  A.)  240  F.  129, 
and  judgment  affirmed  on  rehearing 
Id.  412. 

An  exception,  and  a  bill  of  excep- 
tions based  thereon,  containing  evi- 
dence in  narrative  form,  duly  submit- 
ted to  the  trial  court  before  expiration 
of  the  term,  are  necessary  to  secure 
review  of  rulings  of  the  trial  court.    Id. 

Admission  of  evidence  cannot  under 
the  rules  of  the  court  be  reviewed, 
there  having  been  no  objection  and 
saving  of  that  question  by  bill  of  ex- 
ceptions. Vance  v.  Clark  (C.  O.  A.) 
252   F.   495. 

19.  Fifth  clrcult.F— Errors  in  charge 
are  not  available  in  reviewing  court, 
where  court's  attention  was  not  direct- 
ed thereto  before  jury's  retirement. 
Hunnicutt  v.  U.  S.  (C.  C.  A.)  253  F. 
556. 

20.  Sixth  circuits— See  Buckeye  Cot- 
ton Oil  Co.  V.  Sloan  (C.  C.  A.)  250  F. 
712. 

Befusal  to  instruct  for  defendant  on 
certain  counts  held  not  reviewable, 
without  exception  at  the  time,  or  at 
the  trial  in  open  court.— Stultz  v.  Cous- 
ins, 242  F.  794, 155  C.  C.  A.  382. 

22.  Eighth  circuits— An  exception  ''to 
the  charge  to  the  jury  separately  and 
as  a  whole,  to  each  and  every  charge  to 
the  jury,  and  also  to  them  in  toto," 
was  too  general,  and  could  not  be  con- 
sidered, where  any  part  of  the  charge 
was  good;  the  court's  attention  not 
being  called  to  any  specific  errors  al- 
leged to  have  been  committed,  so  as  to 
give  it  an  opportunity  to  correct  them. 
McClendon  v,  U.  S.  (C.  C.  A.)  229  F. 
523. 

An  exception  to  the  action  and  ruling 
of  the  court  *in  giving  said  instructions 
and  each  of  them"  was  no  exception  at 
all,  as  the   court's  attention  was  not 


drawn  to  any  portion  of  the  charge,  so 
that  it  might  be  corrected,  if  necessary. 
Gardner  v.  U.  8.  (C.  C.  A.)  230  F. 
576. 

w^here  the  portion  of  the  charge  al- 
leged to  have  been  erroneous  was  not 
set  out  totidem  verbis,  as  required  by 
rule  11,  and  no  exception  was  taken  to 
the  charge  as  given,  the  judgment  will 
not  be  reversed  on  an  assignment  of 
error  to  the  charge.  Fisher  Mach. 
Works  Co.  V.  Dougherty,  231  F.  910, 
146  C.  C.  A.  106. 

An  exception  to  a  charge,  which  is 
general,  and  fails  to  specify  the  par- 
ticular part  claimed  to  be  erroneous,  is 
insufficient,  though  where  the  excerpt 
quoted  showed  the  contention  made, 
and  it  was  raised  by  motions  for  an  in- 
structed verdict,  it  will  be  considered. 
Cisco  V.  Looper,  236  F.  336,  149  C.  C. 
A.  468. 

23.  Ninth  circuit— See  Simpson  ▼.  U. 
S.  (C.  C.  A.)  245  F.  278. 

Where  part  of  a  charge  is  correct,  a 
general  exception  to  the  whole  will  not 
bring  up  for  review  those  portions 
which  are  erroneous.  Southern  Pac. 
Co.  V.  Stewart,  233  F.,956,  147  O.  C. 
A.  630. 

Exceptions  to  the  charge  of  the  court 
in  a  criminal  case  held  sufficiently  spe- 
cific to  direct  the  court's  attention  to 
the  particular  point  objected  to^  when 
taken  in  connection  with  an  instruction 
requested  by  defendants  and  refused. 
Sam  Yick  v.  U.  S..  240  F.  60,  153  C.  C. 
A.  96. 

Where  exceptions  to  each  and  every 
instruction  offered  on  behalf  of  the 
prosecution  did  not  show  what  instruc- 
tions were  given,  and  if  deemed  to  ap- 
ply to  those  given  failed  to  draw  the 
attention  of  the  court  to  the  particular 
portions  objected  to,  such  exceptions 
raised  no  question  for  review.  Beyer 
V.  U.  S.  (C.  C.  A.)  251  F.  39. 

(D)  Briefs  and  oral  arguments 
See,  also,  notes  under  §  1653. 

251/2*  Seocnd  circuit.— Counsel,  desir- 
ing an  examination  of  cases  referred 
to,  should  comply  with  rule  37,  requir- 
ing citations  of  Federal  Cases  to  be 
accompanied  by  the  citation  of  the  orig- 
inal report,  and,  where  citation  is  made 
from  American  Bankruptcy  Reports, 
that  citation  in  the  Federal  Reporter 
or  in  the  United  States  Supreme  Court 
Reports  should  be  given.  In  re  Kerner 
(C.  C.  A.)  250  F.  993. 

29.  Sixth  circuitw— Errors  assigned, 
but  not  insisted  upon  nor  argued  as  re- 
quired by  court  rule  20,  are  treated  as 
waived.  Saalfield  Pub.  Co.  v.  G.  &  C. 
Merriam  Co.,  238  F.  1, 151  C.  C.  A.  77. 

31.  Eighth  circuit.— See  St.  Louis 
Merchants'  Bridge  Terminal  Ry.  Co.  v. 
Schuerman  (C.  O.  A.)  237  F.  1;  San- 
ford  V.  First  Nat.  Bank  of  Marysville, 
Kan.  (C.  C.  A.)  238  F.  298;  Cropper 
V.  Davis,  243  F.  310,  156  C.  C.  A.  90; 
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Coca-Cola  Co.  v.  Moore  (C.  C.  A.)  246 
F.  942. 

ABsignments  of  error,  not  set  out  in 
plaintiff  in  error's  brief  as  required  by 
rule  24f  cannot  be  considered.  City  of 
Qoldfield,  Colo.,  ▼.  Roger,  249  F.  39, 
161  C.  C.  A.  99;  Harris  v.  U.  S.,  249 
F.  41,  161  C.  C.  A.  101,  certiorari  de- 
nied 38  S.  Ct.  425,  246  U.  S.  675,  62 
L.  Ed.  933. 

When  a  plaintiff  in  error  fails  to 
point  out  in  the  argument  the  page  of 
the  transcript  on  which  an  error  ap- 
pears, such  error  will  not  ordinarily  be 
considered  by  the  appellate  court.  Col- 
orado Yule  Marble  Co.  v.  CoUins,  230 
F.  78,  144  C.  C.  A.  376. 

Error  in  permitting  accused  to  be 
cross-examined  beyond  the  scope  of  his 
admission  in  chief,  not  specified  in  the 
brief  as  required  by  Circuit  Court  of 
Appeals  Rules  for  the  Eighth  Circuit, 
rule  24,  will  not  be  reviewed,,  where  de- 
fendant's guilt  was  clear.  Kinser  ▼. 
U.  S.,  231  F.  856,  146  C.  C.  A.  52. 

Assignments  of  error  complaining  of 
the  admission  or  exclusion  of  evidence, 
but  not  quoting  the  evidence  as  requir- 
ed by  rule  24,,  and  unsupported  by  ar- 
gument or  reasons  in  the  brief,  will  not 
be  considered.  Cisco  v.  Looper,  236  F. 
336,  149  C.  C.  A.  468. 

Where  neither  assignment  of  errors 
nor  brief  of  appellants  referred  to  any 
pleadings  or  proof  in  the  record  which 
would  have  sustained  the  decree  they 
contended  should  have  been  rendered, 
the  contention  must  be  overruled  on 
appeal.  Broatch  v.  Boysen,  236  F.  516, 
149  C.  C.  A.  568. 

A  Circuit  Court  of  Appeals  will  not 
review  rulings  on  the  admission  or  re- 
jection of  evidence,  where  the  brief  of 
appellant  does  not,  in  compliance  with 
its  rules,  set  out  the  evidence  admitted 
or  excluded,  nor  specify  the  objections 
to  such  rulings.  Weiland  v.  Pioneer 
Irr.  Co.,  238  F.  519,  151  C.  C.  A.  455. 

Disregard  of  rule  24  of  the  Eighth 
Circuit,  requiring  the  brief  of  plaintiff 
in  error  to  set  out  the  specifications  of 
error  relied  upon  separately,  warrant 
an  affirmance  of  the  judgment.  Loh- 
man  v.  Stockyards  Loan  Co.,  243  F. 
517,  156  C,  C.  A.  215,  certiorari  denied 
38  S.  Ct.  134,  245  U.  S.  668,  62  L.  Ed. 
539. 

Where  appellant's  brief  complied  with 
rule  24  for  the  Circuit  Court  of  Ap- 
peals, save  in  so  far  as  it  failed  to  set 
forth  the  pages  of  the  record  where 
the  evidence  in  support  of  the  argument 
could  be  found,  the  appeal  will  not  be 
dismissed  or  the  judgment  affirmed,  as 
it  was  necessary  for  the  appellate  court 
to  read  all  of  the  evidence  on  the  im- 
portant issues  raised  in  order  to  decide 
them.  Ludwig  v.  Bressler  (C.  C.  A.) 
253  F.  8. 

Brief  for  plaintiffs  in  error  not  con- 
taining a  specification  of  errors  on 
which  they  rely,  as  required  by  Circuit 
Court   of   Appeals    rule   24,   judgment 

(196) 


must  be  affirmed.     Daly- West  Mining 
Co.  T.  Savage  (C.  O.  A.)  253  F.  548. 

32.  Ninth  circult^See  Chan  Pong 
T.  U.  S.,  230  F.  1021,  144  C.  C.  A.  663; 
Valentine  v.  City  of  Juneau,  232  F. 
1023,  146  C.  C.  A.  668. 

Where  plaintiff  prosecuted  appeal  in 
forma  pauperis  under  permission  of 
order  of  Circuit  Court  of  Appeals,  re- 
laxing rules  23  and  24,  appeal  cannot 
be  dismissed  because  no  printed  brief 
containing  concise  abstract  or  state- 
ment of  case  had  been  filed  or  served 
as  required  by  such  rules.  Edwards  v. 
Bodkin,  249  F.  562,  161  C.  C.  A.  488. 

*  (F)  Docketing  cases 

37.  Fourth  drcult^-Under  rule  16 
for  Circuit  Court  of  Appeals,  where  no 
assignment  of  errors  accompanied  peti- 
tion in  error,  and,  after  notice  of  mo- 
tion to  dismiss  was  filed,  counsel  for 
plaintiff  in  error  filed  certificate  of 
clerk  of  District  Court  that  assignment 
of  errors  was  omitted  through  inad- 
vertence, but  suggested  no  diminution 
of  record,  writ  will  be  dismissed.  City 
of  Grafton  v.  Gentry  Bros.*  Shows,  240 
F.  646,  153  C.  C.  A.  444. 

38.  Fifth  Circuit^Appeal  will  not  be 
dismissed,  under  rule  16,  though  not  re- 
turned within  time  prescribed  by  orig- 
inal citation,  where  appellee  participat- 
ed in  settlement  of  record  thereafter, 
and  the.  signing  of  statement  of  the 
evidence  was  delayed  by  trial  judge. 
Grafton  v.  Meikleham,  246  F.  737,  159 
C.  C.  A.  39,  reversing  decree  In  re 
Meikleham  (D.  C.)  236  F.  401.  Cer- 
tiorari denied  Meikleham  v.  Grafton, 
38  S.  Ct.  334,  246  U.  S.  665,  62  L». 
Ed.  929. 

40.  Eighth  circuits— For  dismissal  of 
appeal  or  writ  of  error  for  want  of 
prosecution,  pursuant  to  rule  16,  see 
Dwyer  v.  U.  S.,  232  F.  1020,  146  C. 
C.  A.  665;  Ncff  v.  National  Invest- 
ment &  Securities  Co.,  232  F.  1022, 
146  C.  C.  A.  667. 

41.  Ninth  circuits— For  dismissal  of 
writ  of  error  for  noncompliance  with 
rule  16,  subd.  1,  see  Osterman  v.  Ana- 
conda Copper  Mining  Co.,  230  F.  1023, 
144  C.  C.  A.  664. 

(G)  I  merest  f  costs,  and  damages 

42«/2.  First  circuit.— Rule  30  for 
Circuit  Court  of  Appeals  for  ITlrst 
Circuit  applies  only  to  decrees  which 
are  affirmed,  and  not  to  substantially 
modified,  decrees;  therefore,  where  de- 
cree in  favor  of  receiver  ot  national 
bank  against  president,  on  account  of 
latter's  negligence  in  failing  to  guard 
against  peculations  of  bookkeeper, 
was  substantially  reduced  on  appeal, 
interest  was  properly  denied.  Dresser 
V.  Bates  (C.  C.  A.)  250  F.  525. 

43.  Second  circuits— A  prevailing 
party  in  an  appeal,  which  itself  pre- 
pared a  part  of  the  record,  held,  under 
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court  role  23,  entitled  to  tax  only  the 
actual  exirense  of  the  work,  without 
any  addition  for  overhead  or  shop 
charffes.  Steffena  t.  Steiner,  232  F. 
862,  147  C.  C.  A.  66. 

Under  role  30  of  the  Circuit  Court 
of  Appeala,  judgmenta  and  decrees  en- 
tered upon  mandates  from  that  court 
do  not  bear  interest,  unless  so  directed 
in  the  mandate.  Consolidated  Rubber 
Tire  Co.  y.  Diamond  Rubber  Co.  of 
New  York   (D.  C.)  232  F.  508. 

44.  Third  circuits— Under  rule  29« 
par.  3,  and  rule  23,  par.  7,  of  the  Cir- 
cuit Court  of  Appeals,  when  a  judg- 
ment is  reversed,  with  costs,  plaintiff 
is  entitled  to  costs  of  the  appeal,  in- 
cluding actual  cost  of  printing  the  rec- 
ord, but  not  including  cost  of  printing 
briefs,  nor  cost  of  transcript,  which 
must  be  taxed  in  the  District  Court  as 
costs  in  the  case.  Bailey  ▼.  Mississip- 
pi Home  Telephone  Co.  (D.  C.)  254  F. 
358. 

46.  Sixth  cireultw— Where  the  only 
excuse  offered  to  defeat  an  action  for 
the  death  of  one  run  down  by  defend- 
ant's train  was  obviously  insufficient, 
a  penalty  of  5  per  cent,  is  properly 
imposed  under  rule  26,  clause  2,  upon 
affirmance  of  the  judgment  on  error. 
Southern  Ry.  Co.  v.  Cooper,  245  F. 
857,  158  C.  C.  A.  197. 

As  court  rule  10  provides  that  evi- 
dence in  bill  of  exceptions  shall  be 
stated  in  narrative  form,  all  parts  not 
essential  being  omitted,  defendant, 
though  successful  on  writ  of  error, 
should  be  allowed  only  one -half  of 
costs  of  printing  transcript,  where  bill 
of  exceptions  set  forth  the  entire  evi- 
dence as  questions  and  answers  and 
included  much  that  was  redundant. 
Buckeye  Cotton  Oa  Mill  v.  Sloan  (C. 
C.  A.)  250  F.  712. 

(/)  Priniing  record 

57.  Ninth  circuit.^For  dismissal  of 
appeal  for  failure  to  print  record  un- 
der rule  23,  and  file  printed  brief  un- 
der rule  24,  see  Chan  Pong  v.  U.  S., 
230  F.  1021,  144  C.  C.  A.  663;  Valen- 
tine V.  City  of  Juneau,  232  F.  1023, 
146  C.  C.  A.  668. 

{K)  Supersedeas  and  cost  bonds 

See,  also,  notes  under  S§  1660,  1666. 

65</2.  Second  ci rout tw— Under  Rev. 
St.  S  1000  (Comp.  St  1916,  §  1660), 
writ  of  error,  but  for  Supreme  Court 
rule  29  (Comp.  St.  1916,  p.  1833),  of 
which  rule  13  for  Circuit  Courts  of 
Appeals  is  a  copy,  can  be  perfected 
and  cause  heard  without  any  security 
at  all,  except  for  costs.  Rederiaktie- 
bolaget  Amie  v.  Universal  Transp.  Co., 
245  F.  282,  157  C.  C.  A.  474. 

Tl)ough  no  supersedeas  bond  was 
given  when  writ  of  error  was  taken,  it  is, 
under  Rev.  St  |  1000  (Comp.  St  1916, 


S  1660),  mere  irregularity,  and  any  Cir- 
cuit Judge  or  judge  of  Circuit  Court  of 
Appeals  may,  after  expiration  of  60- 
day  period  prescribed  by  section  1007 
(section  1666),  fix  amount  of  superse- 
deas bond.    Id. 

In  action  begun  by  attachment,  where 
defendant's  interest  in  ship  was  at- 
tached, and  same  was  freed  from  at- 
tachment, and  maritime  lien  by  instru- 
ment securing  plaintiff  and  lienholder, 
held,  that  plaintiff  might,  on  recovery 
of  judgment,  issue  execution,  and  su- 
persedeas bond  was  necessary,  under 
Circuit  Court  of  Appeals  rule  13,  where 
defendant  sued  out  writ  of  error.    Id.  - 

72.  Ninth  olrcuit^In  view  of  Su- 
preme Court  rule  29  (Comp.  St  1916 
p.  1833)  and^'Cireuit  Court  of  Appeals 
rule  13,  a  supersedeas  bond  covers  any 
money  not  otherwise  secured,  awarded 
by  the  judgment  or  decree  appealed 
from,  as  well  as  costs  or  damages  on 
appeal,  and  so  includes  costs  in  the 
lower  court  Pacific  Coast  Casualty 
Co.  V.  Harvey  (C.  C.  A.)  250  F.  952. 

(L)  Writs  of  error,  appeals,  return,  rec- 
ord, and  mandate 

74.  Fkst  olrcult^Under  Judicial 
Code,  §  244,  and  Act  Jan.  28,  1915,  at- 
taching Porto  Rico  to  First  circuit, 
time  for  perfecting  appeals  to  Circuit 
Court  of  Appeals,  not  being  provided 
for,  is  to  be  determined  by  rule  or  or- 
der of  court,  and  appeal  will  not  be 
dismissed  for  more  than  two  years* 
delay,  where  there  was  no  rule  to  con- 
trary. Graham  v.  O'Ferral,  236  F. 
717,  150  C.  C.  A.  49. 

Deposition  of  one  of  crew  of  sailing 
vessel  run  down  by  steamer  libeled  as 
to  his  discovery  of  presence  of  steamer 
held  not  cumulative  within  rule  14,  par. 
7,  for  Circuit  Court  of  Appeals  for 
First  Circuit,  though  another  witness 
testified  to  facts  deposed.  The  Saga- 
more, 247  F.  743,  159  C.  C.  A.  601. 

In  view  of  previous  practice  in  admi- 
ralty appeals  from  District  to  Circuit 
Court,  and  rule  14,  pars.  6-10,  relating 
to  the  recoiH  in  admiralty  causes, 
Circuit  Court  of  Appeals  hears  appeal 
in  admiralty  case  de  novo  and  may 
increase  decree  for  libelant,  though  re- 
spondent alone  appealed.  Consolidated 
Coastwise  Co.  v.  Conley  (C.  C.  A.)  250 
F.  679. 

751/2.  Third  circultw—Rev.  St  §  828 
(Comp.  St  1916,  §  1383),  prescribing 
the  fees  of  clerks  of  Circuit  and  Dis- 
trict Courts,  prescribes  a  fee  of  15 
cents  a  folio  for  entering  any  rule, 
etc.,  or  making  any  record,  certificate, 
return,  or  report,  and  a  fee  of  10 
cents  a  foUo  for  making  a  copy  of  any 
entry  or  record  or  any  paper  on  file. 
Rule  14,  par.  2,  of  the  Circuit  Court 
of  Appeals  for  the  Third  Circuit  re- 
quires the  clerk  of  the  court  to  which 
any  writ  of  error  may  be  directed  or 
from  which  an  appeal  may  be  taken, 
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upon  payment  or  tender  of  the  fees 
therefor,  to  make  a  return  thereof  by 
transmitting  a  true  copy  of  the  record, 
bill  of  V  exceptions,  etc.  Held,  that  the 
proper  fee  for  a  certified  transcript  of 
the  record  on  appeal  or  writ  of  er- 
ror is  10  cents  a  folio,  since  the  acts 
for  which  the  higher  fee  is  prescribed 
are  original  acts,  deriving  their  origin 
from  no  previous  record,  and  requir- 
ing original  thought  and  judgment  to 
make  it  conform  precisely  to  the 
things  done  or  ordered,  while  the  orig- 
inality, discretion,  or  judgment  con- 
nected with  the  making  of  a  certified 
transcript  of  the  record  is  restricted  to 
the  selection  of  the  parts  of  the  rec- 
ord required  by  the  rules  to  be  tran- 
scribed, and  responsibility  in  copying 
such  parts  is  limited  to  accuracy,  and, 
while  the  rule  designates  the  tran- 
script a  "returu,"  the  return  is  to  be 
made  by  transmitting  a  true  copy  of 
the  record.  U.  S.  v.  Oliphant  (C.  C. 
A.)  230  F.  1. 

81.  Ninth  circultw— For  dismissal  of 
appeal  under  rple  20,  see  Woo  Wah 
Chuck  V.  U.  8.,  230  F.  1023,  144  O.  C. 
A.  665. 

(M)  Revision  in  Ixmkruptcy 

84.  Seoond  clrcult.F— A  petition  to  re- 
vise an  order  of  the  District  Court 
sitting  in  bankruptcy,  not  filed  with«- 
in  the  ten  days  prescribed  by  rule  38, 


will  be  dismissed.  In  re  Vanoscope 
Co.,  233  F.  53,  147  C.  C.  A,  123. 

Under  rule  38,  Second  Circuit,  peti- 
tion to  revise  order  in  bankruptcy  must 
be  filed  within  10  days  after  order 
sought  to  be  reviewed  is  entered,  and 
petition  thereafter  filed  will  be  dis- 
missed. In  re  Armann,  247  F.  483, 
159  C.  C.  A.  537. 

Where  an  extension  of  time  for  filing 
a  petition  to  revise  was  obtained,  such 
petition  may  be  considered,  though  not 
filed  within  the  10-day  period  prescrib- 
ed by  court  rule  38.  In  re  Armann, 
247  F.  954,  100  C.  C.  A.  618. 

86.  Fourth  circuit.— A  ''petition  for 
review,"  filed  in  a  District  Court  in  a 
bankruptcy  proceeding,  is  ineffectual  to 
remove  the  case  for  any  purpose  into 
the  Circuit  Court  of  Appeals.  Bridge- 
ton  Nat.  Bank  v.  Way  (C.  C.  A.)  253 
F.  41. 

88.  Sixth  eiroult^Trustee  in  bank- 
ruptcy, under  petition  to  revise,  in 
matters  of  law  only,  order  of  District 
Court,  cannot  complain  of  absence  of 
formal  findings  of  fact  by  District 
Judge,  contemplated  by  C.  C.  A.  rule 
34,  subd.  2,  not  having  asked  therefor, 
or  asserted  absence  of  evidence  sup- 
porting conclusion  of  fact  in  judge's 
opinion.  In  re  Wood,  248  F.  246,  160 
C.  C.  A.  324,  certiorari  denied  Wood 
V,  Kirk  Bros.,  38  S.  Ct  679,  247  U.  S. 
612,  62  L.  Ed.  1243. 
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I.  JURISDICTION     AND     POWERS 
OF    CIRCUIT    COURTS    OF    AP- 
PEALS IN   GENERAL 

6,  Power  to  Issue  writs— Mandamus. 

—See  notes  nnder  §  1239. 

8.  Power  to  certify  questions  to  su- 
preme courts-See  U.  S.  ex  rel.  Arant 
▼.  Lane,  38  S.  Qt.  94.  And  see  notes 
under  §  1216. 

13.  Appellate  Jurisdiction  In  general 
—Cases  involving  Jurisdiction  of  lower 
oourts-A  decree  of  a  District  Court, 
releasing  a  vessel  from  arrest  under 
a  libel  in  rem  on  the  ground  that  the 
vessel-  was  employed  in  the  service  of 
a  foreign  nation  and  for  reasons  of 
comity,  does  not  involve  a  question  of 
the  jurisdiction  of  the  court,  and  an 
appeal  lies  to  the  Circuit  Court  of 
Appeals.  The  Attualita  (C.  C.  A.)  238 
F.   ^9. 

Though  question  of  District  Court's 
jurisdiction  was  raised,  held,  that  de- 
fendant might  appeal  to  the  Circuit 
Court  of  Appeals  from  the  judgment 
against  it  on  the  merits  and  have  the 
question  certified  by  that  court.  Kawin 
&  Co.  V.  American  Colortype  Co.,  243 
F.  317,  156  C.  C.  A.  97. 

Where  demurrer  was  sustained  to 
plaintiff's  petition  on  ground  that 
amount  in  controversy  was  below  juris- 
dictional amount  for  ^federal  courts, 
Circuit  Court  of  Appeals  has  no  juris- 
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diction  to  review  question  on  writ  of 
error.  Knisely  V.  Burt,  248  F.  493, 
160  C.  C.  A.  503. 

Where  bill  for  infringement  of  pat- 
ent, brought  under  Judicial  Code,  {  48, 
was  dismissed,  and  preliminary  injunc- 
tion denied,  on  ground  defendant  was 
not  an  inhabitant  and  had  no  regular 
place  of  business  in  district  wherein 
suit  was  brought,  Circuit  Court  of  Ap- 
peals is,  under  section  128,  without 
jurisdiction  of  appeal  from  order  of 
dismissal,  and  question  being  one  pri- 
marily involving  jurisdiction,  appeal 
must,  under  section  238,  be  taken  to 
Supreme  Court  American  Electric 
Welding  Co.  v.  Lalance  &  Grosjean 
Mfg.  Co.  (C.  C.  A.)  249  F.  968. 

Where  suit  was  dismissed  by  federal 
District  Court  solely  on  ground  of 
want  of  jurisdiction  over  subject-mat- 
ter. Circuit  Court  of  Appeals  is  with- 
out jurisdiction  to  review  such  decree. 
Great  Northern  Ry.  Co.  v.  Blaine 
County,  Neb.  (C.  C.  A.)  252  F.  548. 

The  Circuit  Court  of  Appeals  has 
jurisdiction  to  review  a  judgment  of 
the  District  Court  dismissing  an  action 
in  ejectment  on  objection  that  the 
lands  in  controversy  were  not  within 
the  territorial  jurisdiction  of  the  Dis- 
trict Court,  as  such  an  objection  does 
not  challenge  federal  jurisdiction.  Da- 
vis V.  Anderson-Tully  Co.  (0.  0.  A.) 
252  F.  681. 
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15.  —  Cases  Involving  oonstltution- 
al  qnestlons  In  gensralw— A  federal  Cir- 
cuit Court  of  Appeals  has  no  appellate 
jurisdiction  where  the  jurisdiction  of 
the  District  Court  was  invoked  upon 
the  sole  ground  that  the  application  of 
the  federal  constitution  was  involved. 
Carolina  Glass  Co.  v.  State  of  South 
Carolina,  36  S.  Ot.  293,  240  U.  S.  305, 
60  L.  Ed.  658,  affirming  judgments  69 
8.  B.  391,  87  S.  C.  270,  and  Same  v. 
Murray  (D.  C.)  197  V.  392,  reversing 
judgment  206  F.  636, 124  O.  C.  A.  423. 

Contention  in  suit  between  citizens 
of  different  states  that  orders  of  state 
court  on  which  defendant  relied  as  jus- 
tifying custody  of  plaintiff's  property 
were  entered  without  due  process  of 
law  gives  federal  Supreme  Court  juris- 
diction to  review  whole  case.  Chaloner 
T.  Sherman,  37  S.  Ct  136,  242  U.  S. 
455,  61  Li.  Ed.  427,  affirming  judgment 
215  F.  867,  132  C.  C.  A.  96. 

Where  the  jurisdiction  of  the  federal 
court  rests,  not  solely  upon  the  con- 
stitutionality of  an  act,  but  also  upon 
diversity  of  citizenship,  the  Circuit 
Court  of  Appeals  has  jurisdiction. 
Crescent  Mfg.  Co.  v.  Wilson,  242  F. 
462,  155  C.  C.  A.  238,  dismissing  ap- 
peal (D.  C.)  233  F.  282. 

In  appeals  from  final  decrees,  under 
this  section  and  section  238  of  the 
Judicial  Code  (Comp.  St.  1916,  §  1215). 
where  the  jurisdiction  of  the  District 
Court  as  set  out  in  the  bill  is  based 
solely  on  a  constitutional  question,  the 
appeal  lies  to  the  Supreme  Court,  and 
cannot  be  taken  to  a  Court  of  Appeals. 
Supreme  Council  of  Royal  Arcanum  v. 
Hobart  (O.  C.  A.)  244  F.  385. 

23.  —  Habeas  corpus  casesw— Un- 
der Judicial  Code,  §S  128,  129,  and  in 
view  of  failure  of  any  statute  to  con- 
fer on  Circuit  Court  of  Appeals  juris- 
diction similar  to  that  conferred  on 
Circuit  Court  by  Rev.  St.  |  763  (Comp. 
St.  1916,  p.  2144),  held,  that  Circuit 
Court  of  Appeals  is  without  jurisdic- 
tion of  appeal  from  order  of  District 
lodge  in  vacation  on  habeas  corpus. 
Hoskins  v.  Funk»  239  F.  278,  152  C. 
C.A.266. 

30'/2.  Security  for  eostSw— See  Amer- 
ican Surety  Co.  v.  U.  S.,  239  F.  680, 
152  C.  C.  A.  514. 


II.  NATURE  AND    FORM   OF   REM- 
EDY BY   APPEAL  OR    WRIT 
OF  ERROR 

31.  Right  of  review  by  appeal  or  writ 

•f  errofd— The  right  to  an  appellate  re- 
^ew  of  a  conviction  in  a  criminal  case 
does  not  exist,  except  by  virtue  of  a 
itatute  conferring  it,  and  the  exercise 
of  the  right  is  dependent  on  the  com- 
pliance with  the  statutory  requirements 
prescribed  therefor.  American  Surety 
Co.  V.  U.  S.,  239  F.  680.  152  C.  C.  A. 
514.   See,  also,  notes  under  |  1124. 


33.  Mode  of  review— AppeaJ^Appeal 

of  a  defendant  in  a  water  rights  suit, 
from  a  decree  finding  him  guilty  of  con* 
tempt  in  violating  the  injunction  of  a 
prior  final  decree  of  the  District  Court 
in  such  suit,  can  be  reviewed  in  the 
Circuit  Court  of  Appeals  by  appeal. 
Hanley  v.  Pacific  Live  Stock  Co.,  234 
F.  622,  148  O.  C.  A.  288. 

An  order  entered  in  a  suit  in  equity 
brought  by  a  receiver,  vacating  a  pre- 
vious order  made  on  settlement  of  a 
compromise  decree  allowing  fees  to 
counsel  for  the  receiver,  held  properly 
reviewable  by  appeal.  McPherson  v. 
U.  S.,  245  F.  35,  157  C.  O.  A.  331. 

34.  ^—  Writ  of  errorw— Actions  by  a 
trustee  in  bankruptcy  to  recover  alleg- 
ed preferential  payments  were  actions 
at  law,  and  properly  so  brought,  and 
review  could  be  had  only  upon  writ  of 
error,  and  not  by  appeal.  Wm.  Ed- 
wards Co.  V.  La  Dow  (0.  O.  A.)  230  F. 
378. 

In  an  action  at  law,  known  as  claim 
and  delivery,  under  the  Code  of  North 
Carolina  (Revisal  1905,  {§  790-802), 
judgment  having  gone  against  defend- 
ant, the  Circuit  Court  of  Appeals  is 
without  jurisdiction,  notwithstanding 
Bev.  St.  §  914  (Comp.  St.  1916,  §  1537), 
declaring  that  the  pleadings  and  pro- 
ceedings, other  than  in  equity  and  ad- 
miralty cases,  shall  conform  to  the 
state  practice,  of  an  appeal  by  defend- 
ant, though  bond  was  given  and  cita- 
tion issued  to  plaintiff,  for,  the  action 
being  one  at  law,  the  judgment  can  be 
reviewed  in  the  federal  courts  only  on 
writ  of  error.  Smith  v.  Currie,  230  F. 
803,  145  C.  C.  A.  113. 

The  decision  of  the  trial  tribunal  on 
the  facts  in  a  proceeding  for  contempt 
is  not  reviewable  on  a  writ  of  error. 
In  re  Independent  Pub.  Co.,  240  F. 
849,  153  C.  C.  A.  535.  affirming  judg- 
ment (D.  C.)  228  F.  787. 

Aj)peal  held  appropriate  procedure 
to  review  judgment  of  Supreme  Court 
of  Porto  Rico,  enjoining  operation  of 
railroad  and  directing  removal  of  same 
from  plaintiffs*  land;  hence  writ  of  er- 
ror to  judgment  will  be  dismissed. 
Plasuela  Sugar  Co.  v.  Pastoriza,  245 
F.  115,  157  O.  O.  A.  411. 

Where,  after  entry,  plaintiff  filed  mo- 
tion to  reconsider  and  enlarge  the  judg- 
ment, and  such  motion  was  denied,  and 
exceptions  taken,  the  motion,  being 
practically  a  motion  for  new  trial,  can- 
not be  reviewed  on  writ  of  error.  City 
of  Goldfield,  Colo.,  v.  Roger,  249  F. 
39,  161  C.  C.  A.  99. 

36.  Right  to  different  remedies  In 
same  case-— Circuit  Court  of  Appeals 
may  not  require  plaintiff  in  error  to 
elect  under  penalty  of  dismissal  which 
of  two  writs  of  error  to  review  convic- 
tion,, one  sued  out  from  the  Supreme 
Court  and  the  other  out  of  the  Circuit 
Court  of  Appeals,  he  would  pursue. 
Lamar  v.  U.  S.,  36  S.  Ct.  535,  241  U. 
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S.  103,  60  L.  Ed.  912,  affirming  judg- 
ment 227  F.  1019,  141  0.  0.  A.  66a 

III.  DECISIONS   REVIEWABLE 

(A)  FifuUiiy  of  determinaiion 

37.  Necessity  of  final  determination. 

—The  Circuit  Court  of  Appeals  can 
only  review  final  judgments  other  than 
injunction  orders.  Crooker  v.  Knud- 
sen,  232  F.  857,  147  C.  O.  A.  51. 

39.  Final  decisions,  Judgments,  de- 
crees, or  orders  in  generals-Failure  of 
a  District  Judge  to  follow  the  prior 
rulings  of  another  judge,  who  sat  in 
the  same  case,  does  not  affect  the  pow- 
er of  the  appellate  court  to  review  the 
final  judgment.  Friederichsen  v.  Re- 
nard,  231  F.  882,  146  C.  C.  A.  78. 

40.  — —  Nature  of  action^— A  pro- 
ceeding to  set  aside  default  judgment 
on  the  theory  that  no  jurisdiction  was 
acquired  over  corporate  defendant  by 
service  of  process  as  amended  by  the 
court's  order  is  in  effect  an  independ- 
ent action  and  the  judgment  final  and 
reviewable  in  the  Court  of  Appeals. 
Stevirmac  Oil  &  Gas  Co.  v.  Dittman, 
38  S.  Ct  116,  245  U.  S.  210,  62  L.  Ed. 
248. 

41. Nature  of  decision.— In  a  suit 

to  restrain  infringement  of  two  copy- 
rights, a  decree  dismissing  the  bill  as 
to  one  is  final  as  to  that  mattw,  and 
an  appeal  may  be  taken  at  any  time 
within  six  months.  Historical  Pub.  Co. 
V.  Jones  Bros.  Pub.  Co.,  231  F.  784, 
145  C.  C.  A.  655,  dismissing  motion 
for  reargument  231  F.  638,  145  C.  O. 
A.  624. 

A  decree  of  a  federal  court,  directing 
its  receiver  in  a  foreclosure  suit 
against  a  corporation  to  turn  over  the 
mortgaged  property  to  a  receiver  of  a 
state  court,  made  on  application  of 
the  lattier,  is  final  and  appealable. 
Empire  Trust  Co.  v.  Brooks,  232  F. 
641,  146  C.  C.  A.  567. 

An  order  denying  a  motion  to  Tacate 
an  order  of  arrest  is  not  a  final  judg- 
ment disposing  of  the  case  on  the.  mer- 
its, and  cannot  be  reviewed  on  writ  of 
error.  *  Crooker  v.  Knudsen,  232  F.  857, 

147  0.  C.  A.  51. 

In  suit  to  set  aside  transfer  of  stock 
of  another  company  by  corporation,  in- 
terlocutory decree  declaring  transfer 
fraudulent  and  providing  for  an  ac- 
counting held  in  no  sense  final,  so  that 
appeal  therefrom  must  be  dismissed. 
Cutting  V.  Woodward,  234  F.  307.  148 
C.  C.  A.  209. 

An  order  permitting  a  defendant  to 
amend  the  answer,  by  dismissing  with- 
out prejudice  a  counterclaim  pleaded 
therein,  is  interlocutory,  and  not  ap- 
pealable. Economy  Fuse  &  Mfg.  Co.  v. 
Killark  Electric  Mfg.  Co.,  235  F.  120, 

148  O.  C.  A.  614. 

Orders  authorizing  the  issuance  of 
receivers'  certificates,  and  making  them 
a  first  lien  on  earnings  to  the  displace- 
ment of  supply  claims,  held  appealable, 
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as  final  orders.  Texas  Co.  v.  Interna- 
tional &  G.  N.  Ry.  Co.,  237  F.  921, 
150  C.  C.  A.  571. 

Order  sustaining  demurrer  to  plea  in 
recoupment,  where  issues  raised  by  a 
plea  denying  plaintiff's  claim  were 
not  disposed  of,  is  not  a  final  judgment, 
within  Judicial  Code,  |  128,  and  a  writ 
of  error  to  review  same  will  be  dismiss- 
ed. Treadwell  v.  Corker  &  Smith,  245 
F.  348,  157  C.  C.  A.  540. 

Appeal  from  order  suspending  inter- 
locutory injur ction  decree  pending  ap- 
peal should  be  dismissed,  order  not  be- 
ing §nal.  H.  Ward  Leonard,  Inc.,  v. 
Maxwell  Motor  Sales  Co.,  246  F.  945, 
159  C.  C.  A.  21?. 

Judgment  of  nonsuit  entered  over 
protest  of  defendant  is  a  final  one,  re- 
viewable at  instance  of  defendant, 
though  not  adjudication  of  merits  of 
controversy.  Cybur  Lumber  Co.  v. 
Erkhart,  247  F.  284,  159  C.  C.  A.  378. 

Decree  in  admiralty  in  favor  of  libel- 
ant and  against  charterer  of  vessel,  but 
in  favor  of  impleaded  respondent,  who 
executed  charter  party  as  managing 
owner,  held  final  decree,  from  which 
charterer  might  appeal.  Cuneo  Import- 
ing Co.  V.  American  Importing  & 
Transportation  Co.,  247  F.  413,  159  C. 
C.  A.  467,  affirming  decree  (D.  C.)  241 
F.  421. 

In  view  of  Act  Jan.  28,  1915.  §  2, 
and  Rev.  St  &  Codes  Porto  Rico,  | 
5350,  a  judgment  of  the  Supreme  Court 
of  Porto  Rico,  reversing  a  judgment  of 
the  court  below  and  remanding  the 
cause  for  a  new  trial,  held  not  a  "final 
judgment,"  reviewable  on  writ  of  error 
by  the  Circuit  Court  of  Appeals.  Ca- 
ballero  v.  Succession  of  Criado  (C.  C. 
A.)  250  F.  345. 

That  portion  of  court's  order  adjudg- 
ing that  acceptance  of  l>enefit  of  con- 
solidation or  extension  of  receivership 
should  be  deemed  a  consent  to  all  ad- 
ministrative orders  theretofore  made  in 
consplidated  causes  would  completely 
deprive  appellant,  whose  mortgage  fore- 
closure suit  was  consolidated,  of  sub- 
stantial right,  and  was  therefore  a 
"final  decision"  from  which  appeal 
would  lie  under  this  section.  Bankers' 
Trust  Co.  V.  Missouri,  K.  &  T.  Ry.  Co. 
(C.  C.  A.)  251  F.  789. 

42.  — —  Finality  as  to  parties.— Judg- 
ment adjudging  persons  not  parties  to 
equity  suit  to  be  in  contempt  for  violat- 
ing injunction  held  final  as  to  them,  so 
that  they  could  procure  review  by  ap- 
peal or  error.  Shuler  v.  Raton  Water- 
works Co.,  247  F.  634, 160  C.  C.  A.  44. 

Where  the  owner  of  a  vessel,  which 
had  capsized  and  sunk  after  contracting 
with  appellant  to  raise  the  same,  filed 
a  petition  for  limitation  of  liability,  and 
appellant's  petition  therein  for  a  pre- 
ferred lien  was  denied,  held,  that  the 
decree  was  final  as  to  appellant,  and 
appealable.  Great  Lakes  Towing  Co. 
V.  St.  Joseph-Chicago  8.  S.  Co.  (C.  C. 
A.)  253  F.  635. 
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43.  -—  AdjHdication  ef  oontreverey. 

—A  decree  in  a  suit  in  rem,  which  re- 
leases the  Teasel,  leaving  nothing  upon 
which  the  court  can  take  further  action, 
is  in  effect  a  final  decree,  and  appeal- 
able. The  Attualita,  238  F.  909,  152 
C.  C.  A.  43. 

An  order  denying  a  motion  to  dismiss 
plaintiff's  petition,  not  followed  by  de< 
cree  disposing  of  the  case,  is  not  ap- 
pealable. Oklahoma,  K.  &  M.  I.  By. 
Co.  y.  Bowling,  249  F.  592,  161  O.  0. 
A.  518. 

44.  Orders  after  Judgment.Fl-In  action 
tor  partnership  settlement,  held,  that  it 
was  doubtful  whether  decree  determin- 
ing main  controversy  was  final  for  pur- 
jH>8e8  of  appeal,  and  hence  appeal  from 
subsequent  decree  after  sale  of  proper- 
ty, etc.,  would  not  be  dismissed.  Half- 
penny V.  Miller,  232  F.  113,  146  0.  0. 
A  305. 

Order  of  trial  court,  declining  to 
modify  a  decree  according  to  stipula- 
tion presented  by  the  goyernment  in  a 
suit  to  cancel  a  patent  for  coal  lands, 
and  by  the  purchasers  under  a  deed  of 
trust  entitled  to  a  deed,  held  appeal- 
able. U.  S.  V.  Trogler,  237  F.  181,  150 
C.  C.  A,  32T. 

In  yiew  of  citation  and  petition  for 
appeal,  held,  that  appeal  in  a  proceed- 
ing for  foreclosure  of  a  mortgage  could 
not  be  dismissed,  on  theory  that  it  was 
taken  from  order  oyerruling  appellant's 
application  to  set  aside  a  former  decree 
of  sale,  and  order  confirming  same ;  but 
appeal  should  be  considered  as  taken 
from  decree  of  sale  and  order  confirm- 
ing same.  Painter  v^  Union  Trust  Co., 
246  F.  240,  158  C.  0.  A.  400. 

An  appeal  from  order  overruling  ap- 
plication to  set  aside  a  former  decree 
of  foreclosure  sale,  and  order  confirm- 
ing same,  which  was*  not  an  appeal  in 
any  sense,  either  from  decree  of  sale, 
or  from  order  confirming  sale,  must  be 
dismissed.    Id. 

46.  Interlocutory  and  Intormedlato  do- 

dsioas^-Orders  sustaining  demui*rers 
to  complaint,  which  necessitated  plain- 
tilfs  pleading  anew,  will  be  reviewed 
on  writ  of  error  after  judgment  dis- 
missing the  complaint.  United  Copper 
Secnrities  Co.  ▼.  Amalgamated  Copper 
Co.,  232  F.  574,  146  C.  O.  A,  532. 

(B)  yatnre,  Bcope^  and  effect  of  decision 

48.  Disorotionary  aotloRi^— Scope  of 
refiew  of  discretionary  action,  see 
notes  under  |  1670. 

A  final  disposition  of  a  discretionary 
matter  is  appealable,  where  an  abuse  of 
discretion  is  charged.  Central  Trust 
Co.  of  New  York  v.  United  States  Light 
k  Heating  Co.,  233  F.  420,  147  C.  C. 
A  356.  ^ 

49.  Decisions  relating  to  parties  or 
prooess^— Where  a  petitioner  claims  a 
lien  upon  or  interest  in  specific  prop- 
erty, subject  to  the  exclusive  disposi- 
tion of  a  court,  his  right  to  intervene 


in  the  proceeding  is  absolute,  and  its 
denial  is  subject  to  review.  Swift  ▼. 
Black  Panther  OU  &  Gas  Co.,  244  F. 
20.  156  C.  C.  A.  448. 

53.  On  motion  for  now  trial./— In  the 

federal  courts,  the  ruling  on  a  motion 
for  new  trial  is  not  reviewable.  Chau- 
tauqua Institution  v.  Zimmerman.  233 
F.  371,  147  C.  C.  A.  307;  Fisher  Mach. 
Works  Co.  V.  Dougherty,  231  F.  010, 
146  C.  C.  A.  106;  Lohman  v.  Stock- 
yards Loan  Co.,  243  F.  517,  156  C.  C. 
A.  215,  certiorari  denied  38  S.  Ct.  134, 
245  U.  S.  668,  62  L.  Ed.  539;  Mutual 
Coal  Co.  V.  Angelo,  246  F.  124,  158  C. 
C.  A.  350. 

Denial  of  motion  for  new  trial  and 
overruling  of  motion  in  arrest  cannot 
be  assigned  as  error.  Northern  Cen- 
tral Coal  Co.  V.  Barrowman,  246  F. 
906,  159  C,  C.  A.  178;  Clark  v.  U.  S., 
245  F.  112,  157  C.  C.  A.  408;  Hughes 
V.  U.  S..  231  F.  50,  145  C.  C.  A.  238; 
Cordingly  v.  Kennedy,  239  F.  645,  152 
0.  C.  A.  479;  Wolf  v.  Edmunson,  240 
F.  53,  153  C.  C.  A.  89;  Cooper  v.  U. 
S.,  247  F.  45,  159  C.  C.  A.  263;  Le 
More  V.  U.  S.  (C.  C.  A.)  253  F.  887; 
American  Trading  Co.  v.  North  Alaska 
Salmon  Co.,  248  F.  6te,  160  C.  C.  A. 
565,  certiorari  denied  38  S.  Ct.  581,  247 
U.  S.  518,  62  L.  Ed.  1245. 

In  prosecution  for  conspiring  to  vio- 
late law  of  United  States  by  returning 
another  to  condition  of  peonage,  held 
that  Circuit  Court  of  Appeals,  error  de- 
terminative of  questions  involved  being 
apparent  on  face  of  record,  will  con- 
sider same  on  error  though  trial  court 
refused  to  grant  new  trial.  Taylor  v. 
U.  S.,  244  F.  321,  156  O.  C.  A.  607. 

Where  defendant  insisted,  on  motion 
for  new  trial,  that  he  did  not  have  a 
fair  trial,  and  that  one  of  the  jurors 
had  knowledge  of  the  facts  of  the  case 
before  he  was  chosen,  and  the  trial 
court,  in  disposing  of  the  motion,  heard 
affidavits,*  etc.,  the  denial  of  the  mo- 
tion cannot  be  reviewed  on  error.  Linn 
V.  U.  S.  (C.  C.  A.)  251  F,  476, 

56.  Costs.— In  a  creditors'  suit,  an 
order  finally  adjudicating  the  right  of 
complainant's  counsel  to  allowance  of 
fees  and  payment  of  disbursements  is 
appealable,  though  the  principal  action 
may  not  have  proceeded  to  final  decree. 
Central  Trust  Co.  of  New  York  v.  Unit- 
ed States  Light  &  Heating  Co.,  233  F. 
420,  147  C.  C.  A.  356. 

While  an  appeal  to  the  Circuit  Court 
of  Appeals  docs  not  lie  from  the  taxa- 
tion of  costs  by  the  clerk  of  a  District 
Court,  a  decree  permitting  a  complain- 
ant to  dismiss  at  the  costs  of  the  de- 
fendant involves  a  broader  question  and 
is  appealable.  Pomona  Fruit  Growers* 
Exch.  V.  Stebler,  241  F.  123,  154  C.  C. 
A.  123. 

A  decree  in  equity  relating  to  costs 
alone  is  not  ordinarily  reviewable,  but 
may  be  reviewed  by  an  appellate  court 
where  it  involves  the  construction  of  a 
statute  or  questions  arising  in  carrying 
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out  a  decree  and  mandate  of  the  appel- 
late court  Stallo  v.  Wagner,  245  F. 
636,  158  C.  O.  A.  61. 

IV.  CONCLUSIVENESS     OF     DECI- 
SIONS OF    CIRCUIT  COURTS  OF 
APPEALS   AND    REVIEW    BY  SU- 
PREME  COURT 

See,  also,  notes  under  §  1218,  post. 

58.  Jurisdlotion  dependent  on  diverse 
oitlzenshipw— Where  federal  jurisuietion 
was  invoked  solely  upon  the  ground  of 
diversity  of  citizenship,  a  judgment  of 
the  Circuit  Court  of  Appeals  was  not 
reviewable  by  appeal.  Eagle  Glass  & 
Mfg.  Co.  V.  Rowe,  38  S.  Ct.  80,  245  U. 
S.  275,  62  L.  Ed.  286,  reversing  decree 
Hill  V.  Eagle  Glass  &  Mfg.  Co.,  219  F. 
719,  135  C.  C.  A.  417. 

Under  Judicial  Code,  $  28,  as  amend- 
ed by  Act  Jan.  20,  1914,  and  sections 
29,  128  and  241,  where  action  for  dam- 
ages to  interstate  shipment  was  re- 
moved on  sole  ground  of  diversity  of 
citizenship,  judgment  of  Circuit  Court 
of  Appeals  held  final.  Southern  Pac 
Co.  V.  Stewart,  38  S.  Ct.  130,  245  U. 
S.  359,  62  L.  Ed.  345,  dismissing  writ  of 
error  233  F.  956,  147  C.  C.  A.  630. 

59. Ancillary     or     supplemental 

sult.F— Where,  though  bill  showed  di- 
versity of  citizenship,  jurisdiction  was 
invoked  as  dependent  and  ancillary  to 
pending   actions   under   a    law    of    the 


United  States,  Judgment  of  Circuit 
Court  of  Appeals  held  reviewable,  un- 
der Judicial  Code,  §$  128,  241.  Eichel 
V.  United  States  Fidelity  &  Guaranty 
Co.,  38  S.  Ct  47,  245  U.  S.  102,  62  L. 
Ed.  177,  aflfirming  decree  United  States 
Fidelity  &  Guaranty  Co.  v.  Eichel,  241 
F.  357,  154  C.  C.  A.  237. 

76.  Review  by  supreme  court*— Under 
this  section,  as  amended  by  Act  Jan. 
28,  1915,  §  2,  where  plaintiff  in  trade- 
mark infringement  suit  was  allowed  ap- 
peal from,  decree  of  Circuit  Court  of 
Appeals,  and  brought  certiorari,  and, 
pursuant  to  stipulation,  transcript  of 
record  filed  for  purposes  of  appeal  was 
treated  as  return  to  writ,  appeal  must 
be  dismissed,  and  cause  will  be  deter- 
mined on  writ  of  certiorari.  United 
Drug  Co.  V.  Theodore  Rectanus  Co.,  39 
S.  Ct  48,  63  L.  Ed.  — . 

CITED     WITHOUT    DEFINITE    AP- 
PLICATION 

Glasgow  Nav.  Co.  v.  Munson  S.  S. 
Line,  38  S.  Ct  315.  62  L.  Ed.  919;  De- 
schutes R.  Co.  V.  Eastern  Oregon  Land 
Co.,  39  S.  Ct  18;  Western  Union  Tel. 
Co.  V.  Louisville  &  N.  R.  Co.,  39  S.  Ct 
18,  63  L.  igd.  — ;  Ferguson  v.  Babcock 
Lumber  &  Land  Co.,  39  S.  Ct.  132,  63 
L.  Ed.  — ;  Western  Union  Tel.  Co.  v. 
Nashville,  C.  &  St  L.  R.  Co.,  39  S.  Ct 
134,  63  L.  Ed.  — , 


§  1120a.  (Act  Jan.  28,  1915,  c.  22,  §  4,  as  amended.  Act  Sept  6, 
1916,  c.  448,  §  3.)     Judgment  final  in  bankruptcy  cases,  etc. 

S.  Ct.  336,  243  U.  "&.  121,  61  L.  Ed.  632, 
dismissing  appeal  Security  Trust  & 
Savings  Bank   v.  Wm.   R.   Staats  Co., 


Operation  in  generals— No  appeal  lies 
from  Circuit  Court  of  Appeals  to  Su- 
preme Court  in  suit  by  trustee  in  bank- 
ruptcy under  the  Bankr.  Act,  §  60b 
'(Comp.  St  1916,  §  9644),  to  set  aside 
a  fraudulent  conveyance,  since  passage 
of  this  section;  William  R.  Staats  Co. 
V.  Security  Trust  &  Savings  Bank,  37 


233  F.  514,  147  C.  C.  A.  400. 

Cited  without  'definite^  application, 
Schmitt  V.  Shadrach,  39  S.  Ct  67,  63 
L.   Ed.  — . 


§  1121.  (Jud.  Code,  §  129.)     Appeals  in  proceedings  for  injunctions 
and  receivers. 


See  Wagner  v.  Meccano   (C.   O.  A.) 
239  F.  901. 
21/2.  EflFect  of  calling  In  other  Judges. 

—Under  Judicial  Code,  §  266,  held, 
that  a  litigant  denied  temporary  in- 
junction by  the  court,  where  the  Dis- 
trict Judge  had  called  to  his  assist- 
ance a  Circuit  Judge  and  another  Dis- 
trict Judge,  must  appeal  to  the  Su- 
preme Court,  and  cannot,  under  sec- 
tion 129,  appeal  to  the  Circuit  Court 
of  Appeals.  Jackson  v.  Cravens,  238 
F.  117,  151  C.  C.  A.  193,  dismissing 
appeal  (D.  C.)  235  .F.  212. 

4.  "Interlocutory  order  or  decree" 
within  statute^-Under  this  section 
complainant  in  a  suit  to  restrain  the 
infringement  of  two  copyrights  can 
appeal  from  a  dismissal  of  his  bill  as 
to  one  copyright.  Historical  Pub.  Co. 
▼.  Jones  Bros.  Pub.  Co.,  231  F.  638, 
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145  C.  C.  A.  524,  motion  for  reargu- 
ment  dismissed  231  F.  784,  145  C.  C. 
A.  655. 

A  decree  in  a  suit  for  unfair  com- 
petition, ordering  a  reference  for  ac- 
counting, held  interlocutory,  so  that 
an  appeal  could  not  be  taken  therefrom 
more  than  30  days  after  it  was  enter- 
ed. Puritan  Cordage  Mills  v.  Samp- 
son Cordage  Works,  232  F.  138,  146 
C.  C.  A.  330. 

5.  Orders      granting     Injunctlona.* 

While  a  temporary  restraining  order, 
granted  without  a  hearing,  is  not  or- 
dinarily appealable,  where,  afteil  a 
subsequent  hearing  on  a  motion  for  a 
preliminary  injunction  and  counter  mo- 
tions to  vacate  and  dismiss,  an  order 
is  entered  refusing  to  dissolve  and  in 
terms  continuing  the  restraining  order 
in  force,  such  order  is  in  effect  one 
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grantiiig  a  preliminary  injunction,  and 
id  appealable.  Davis  v.  Hayden  (C. 
C.  A.)  238  F.  734. 

8.  Orders     appainting     reoelverSi^- 

Order  denying  motion  to  vacate  ap- 
pointment of  receiver,  and  to  dissolve 
iojunctions  and  mandatory  orders  in 
connection  with  that  appointment,  is 
not  appealable,  where  there  is  appeal 
pending  from  order  appointing  receiv* 
er,  which  latter  order  is  appealable. 
Guardian  Trust  Go.  v.  Shedd,  240  F. 
689, 153  C.  C.  A.  487. 

12.  Superseil6aft.F-Pending  appeal 
from  interlocutory  decree  ordering  as- 
signment of  patents  and  enjoining  use 
of  inventions,  injunction  held  not  to  be 
stayed.   Chadeloid  Chemical  Co.  v.  H. 

B.  Chalmers  Co.,  242   F.  71,  155  C. 

C.  A.  15. 
Under  this  section,  judge  of  Circuit 

Court  of  Appeals  may,  on  appeal  from 
order  granting  injunction  pendente  lite, 
stay  operation  of  same.  Masses  Pub. 
CJo.  T.  Patten,  245  F.  102,  157  C.  C.  A, 
398. 

On  appeal  from  order  granting  tem- 
porary injunction  against  enforcement 
of  order  of  Post  Office  Department  ex- 
cluding plaintiff's  publication  from 
mails,  held,  that  judge  of  Circuit  Court 
of  Appeals  should,  during  pendency  of 
appeal,  stay  operation  of  injunction. 
Id. 

Plaintiff's  publication  held  so  close 
to  being  a  violation  of  Act  June  15, 
1917  (post,  I  10212c),  that  injunction 
restraining  postmaster  from  giving 
effect  to  order  excluding  it  from  mails 
should  be  sta^yed  on  appeal.    Id. 

14.  Tlma  for  hearing  of  appeals- 
Original  proceeding  for  disapproval  of 
order  of  District  Court  under  which 
receiver  appointed  by  it  is  exercising 
control  over  property  outside  the  dis- 
trict lield  to  be  dismissed,  when  order 
of  disapproval  was  not  obtained  within 
30  days.  In  re  Brown,  242  F.  452,  155 
0.  C.  A  228. 

15.  Scope  and  oxtent  of  review  In 

leaeral^-Under  the  provision  of  this 
section  authorizing  an  appeal  from  an 
ioterlocatory  decree  granting  or  re- 
fosing  an  injunction  the  complainant 
in  an  infringement  suit  in  which  an  in- 
junction is  prayed  for  ipay  appeal 
from  an  interlocutory  decree,  which 
dismlssea  the  bill  as  to  certain  of  the 
claims  sued  on,  either  on  the  ground  of 
invalidity  or  noninfringement;  but 
such  appeal  brings  up  for  review  only 
that  part  of  the  decree  relating  to  such 
claims  and  specified  as  error,  and  de- 
fendant can  have  the  other  parts  of 
the  decree  reviewed  only  by  a  cross- 
appeal.  Ward  Baking  Co-  v.  Weber 
Bros.  (C.  C.  A.)  230  F.  142. 

On  appeal  under  this  section  from 
interlocutory    decree    granting   an    in- 
junction and  directing  an  accounting,   law  by  the  trial  judge.    City  of  Chica- 


held  that  the  propriety  of  ordering  an 
accounting  could  not  be  reviewed. 
Chadeloid  Chemical  Co.  t.  H.  B. 
Chalmers  Co.,  243  F.  606,  156  C.  C. 
A.  304. 

On  appeal  from  an  interlocutory  or- 
der or  decree  granting  or  continuing 
Injunction,  appointinif  receiver,  etc., 
under  this  section,  the  Circuit  Court 
of  Appeals  may  pass  upon  the  juris- 
diction of  the  District  Court.  Supreme 
Council  of  Royal  Arcanum  v.  Hobart, 
244  F.  385,  157  C.  C.  A,  11. 

The  appeal  being  from  an  interloc* 
utory  decree  under  this  section  the 
Circuit  Court  of  Appeals  is  authorized 
to  determine  whether  the  District 
Court  had  jurisdiction.  Soler  v.  Sco- 
viUe  (0.  C.  A.)  253  F.  932, 

17.  -—  Causes  not  reviewable  on 
the  merits.— Circuit  Court  of  Appeals 
held  without  power  to  determine  the 
merits  on  appeal  from  order  on  appli- 
cation for  temporary  injunction,  unless 
on  the  face  of  the  bill  there  was  no 
ground  for  equitable  relief.  Eagle 
Glass  &  Mfg.  Co.  V.  Rowe,  88  S.  Ct. 
80.  245  U.  S.  275.  62  L.  Ed.  286,  re- 
versing decree  Hill  v.  Eagle  Glass  & 
Mfg.  Co.,  219  F.  719,  135  O.  C.  A. 
417. 

18.  — -  DIsoretlon  of  lower  court.— 

Where  trial  court  has  not  departed 
from  principles  and  rules  of  equity,  its 
order  appointing  receivers  and  issuing 
injunctions  will  not  be  reversed,  in 
absence  of  abuse  of  discretion;  but 
where  court  had  departed  from  prin- 
ciples of  equity,  such  order  may  be 
reviewable,  without  proof  of  abuse  of 
discretion.  Folk  v.  U.  S.,  233  F.  177, 
147  C.  C.  A.  183. 

Interlocutory  decree  ordering  is- 
suance of  preliminary  injunction  will 
not  be  disturbed,  where  no  abuse  of 
discretion  was  shown,  and  it  did  not 
appear  injunction  would  cause  any 
substantial  injury  to  defendant,  though 
complainant  failed  to  prevail  in  suit 
on  the  merits.  City  Council  of  Au- 
gusta V.  Postal  Telegraph-Cable  Co., 
246  F.  440,  158  C.  C.  A.  504,  affirming 
decree  Postal  Telegraph  Cable  Co.  v. 
City  Council  of  Augusta  (D.  C.)  242 
F.  538. 

Order  of  trial  court,  on  a  bill  to 
foreclose  a  mortgage,  directing  ap- 
pointment of  recover  and  the  operation 
of  property,  will  not  be  disturbed  on 
appeal,  unless  so  improvident  and  im- 
proper as  to  be  an.  abuse  of  power. 
First  Nat  Bank  of  San  Francisco  v. 
Detroit  Trust  Co.,  248  F.  16,  IGO  C. 
C.  A.  156,  certiorari  denied  38  S.  Ct. 
570,  247  U.  S.  513,  62  L.  Ed.  1243. 

A  pendente  lite  injunctional  order 
will  not  be  reversed,  unless  there  is  an 
abuse  of  discretion,  which  can  only 
appear  fronoi  an  obvious  misunder- 
standing of  the  facts,  or  the  probable 
misapplication  of  well-settied  rules  of 
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go  y.  Fox  BVm  Oorporation  (C.  C.  A.) 

251  P.  883. 

The  appellate  court  will  overrule  or 
reverse  an  order  granting  a  preliminary 
injunction  only  when)  satisfied  that 
there  was  error  of  law  in  the  action  of 
the  trial  court,  or  that  upon  the  facts 
there  was  no  reasonable  field  for  dis- 
cretionary action.  Louisville  &  N.  R. 
Go.  T.  Western  Union  Telegraph  Co., 

252  F.  29. 

Action  of  chancery  court,  in  appoint- 
ing receiver  to  protect  property  pend- 
ing suit,  involves  its  discretion,  and 
its  action  will  not  be  disturbed,  unless 
the  discretion  is  abused.  Ward  v. 
Central  Trust  Co.  of  Dlinois  (C.  C.  A.) 
252  F.  127. 

Discretion  of  court  in  granting  tem- 
porary injunction  pending  final  hearing 
will  not  be  reviewed,  unless  abuse  is 
shown.  Thompson  v.  Balke,  245  F. 
8il,  158  C.  C.  A.  181;  City  of  Amarillo 
V.  Southwestern  Telegraph  &  Tele- 
phone Co.  (C.  C.  A.)  253  F.  638. 

19.  — -  Presumptions.— The  burden 
held  on  one  appealing  more  than  30 
days  after  the  decree  was  entered  to 
show  respect  in  which  the  decree  was 
final.  Puritan  Cordage  Mills  v.  Samp- 
son Cordage  Works,  232  F.  138,  146 
C.  C.  A.  330. 

20.  Disposition  of  cause  on  appealw— 
On  the  general  aflirmance  on  appeal  of 
an  interlocutory  decree^  in  a  patent 
case,  sustaining  the  patent,  finding  in- 
fringement, and  awarding  an  injunction, 
such  issues  were  conclusively  settled; 
but  so  much  of  decree  as  relates  to  the 
accounting  remains  purely  interlocuto- 
ry, and  subject  to  modification  by  the 
District  Court  until  final  decree.  Ra- 
cine Engine  &  Machinery  Co.  v.  Con- 
fectioners' Machinery  &  Mfg.  Co.  (C. 
C.  A.)  234  F.  876. 

Under  Judicial  Code,  §§  56,  129,  Cir- 
cuit Judge  or  Circuit  Court  of  Appeals 
in  original  proceeding  held  not  author- 
ized to  disapprove  appointment  of  re- 
ceiver, but  only  to  disapprove  his  as- 
sumption of  control  over  property  out- 
side the  district  of  his  appointment 
In  re  Brown,  242  F.  452,  155  C.  C.  A. 
228. 

Where,  pending  appeal  from  order 
enjoining  sale  of  land  under  statutory 
foreclosure  proceeding  in  state  court, 
purchaser  from  mortgagor  and  his 
grantee  contracted  for  extension  with 
mortgagees,  who  recognized  such  pur- 


chaser as  obligor  in  entire  transaction, 
appeal  will  be  dismissed;  all  questions 
other  than  costs  having  become  moot. 
Clark  V.  Fairbanks,  249  F.  431,  161  C. 
C.  A.  405. 

Where  by  reason  of  settlement  ques- 
tions involved  in  appeal  from  injunction 
order  have  become  moot,  costs  must  be 
assessed  against  appellant  in  sustain- 
ing motion  to  dismiss.    Id. 

Where,  pending  appeal  from  order 
enjoining  sale  under  statutory  foreclo- 
sure proceedings  in  state  court,  settle- 
ment was  effected,  question  of  costs  in 
state  court  will  be  left  for  that  tribunal 
on  dismissal  of  the  appeal.    Id. 

An  order  granting  a  preliminary  in- 
junction, and  appointing  receivers  in 
connection  with  the  proceedings  for  re- 
organization of  an  insolvent  corpora- 
tion, affirmed  as  modified.  Federal 
Coal  Co.  V.  Ballard  (C.  C.  A.)  250  F. 
233. 

An  appellate  court,  on  an  appeal 
from  an  order  granting  4  preliminary 
injunction,  cannot  enter  a  decree  for 
complainant  on  the  merits,  unless  it 
can  see  that  the  whole  issues  can  be 
disposed  of  at  once,  without  injustice 
to  the  parties.  Meccano,  Limited,  v. 
John  Wanamaker,  New  York  (C.  C.  A.) 
250  F.  250.    ' 

20'/2-  Permanent  injunctionw— Plain- 
tiff held  entitled  to  permanent  injunc- 
tion, where  evidence  was  largely  the 
same  as  evidence  on  which  Circuit 
Court  of  Appeals  held  it  entitled  to  a 
temporary  injunction.  Puritan  Cord- 
age Mills  V.  Sampson  Cordage  Works, 
241  F.  671,  154  C.  C.  A.  429. 

21.  Review  by  supremo  couit.— Su- 
preme Court  has  no  jurisdiction  to  en- 
tertain appeal  from  decree  of  Circuit 
Court  of  Appeals  affirming  an  interloc- 
utory order  denying  temporary  injunc- 
tion. Union  Pac.  R.  Co.  v.  Board  of 
Com'rs  of  Weld  County,  Colo.,  38  S. 
Ct.  510,  247  U.  S.  282,  62  L.  Ed.  1110, 
reversing  decree  222  F.  651,  138  C.  C, 
A.  175,  which  denies  rehearing  217  F. 
540,  133  O.  C.  A,  392. 

Cited    without    deflnite    application, 

Hoskins  v.  Funk,  239  F.  278,  152  C.  C. 
A.  266;  Virginia-Carolina  Peanut  Pick- 
er Co.  V.  Benthall  Mach.  Co.  (C.  C.  A.) . 
241  F.  89;  Debnam  v.  Benthall  Mach. 
Co.  (C.  C.  A.)  241  F.  103;  Camden 
Iron  Works  Co.  v.  City  of  Cincinnati 
(C.  C.  A.)  241  F.  846. 


§  1122.  (Jud.  Code,  §  130.)     Appellate  and  supervisory  jurisdiction 
under  the  bankrupt  act. 


See  Horton  v.  Mendelsohn  (C.  C.  A.) 
249  F.  185. 

Jurlsdiotlon  and   power  of  court.— A 

proceeding  on  petition  by  trustee  to 
sell  lands,  on  theory  that  warranty 
deed  evidenced  equitable  mortgage,  op- 
posed by  grantee,  is  controversy  aris- 
ing in  bankruptcy  proceeding,  instead 
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of  proceeding  in  bankruptcy,  and  hence 
appeal  to  review  judgment  therein  lies 
under  general  appellate  jurisdiction  of 
Circuit  Court  of  Appeals;  case  not  be- 
ing one  in  which  Bankruptcy  Act  spe- 
cifically provides  for  an  appeal.  Sauve 
V,  M.  L.  More  Inv.  Co.,  248  F.  642.  160 
C.  C.  A.  542.  See,  also,  notes  under  fi 
9608. 
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§  1124.  (Jud.  Code,  §  132.)     Allowance  of  appeals,  etc. 


7.  Allowance   of  appeal   or   writ   of 

error.— AssignmentB  of  error  presented 
for  allowance  will  not  be  passed  upon, 
where  defendant  has  escaped  from  cus- 
tody, until  he  surrenders  himself.  U. 
S.  V.  BUUngsley  (D.  C.)  242  F.  330. 

§  1126a.  (Act  Jan.  28,  1915,  c.  22 
peals  from  supreme  courts  of 

Mode  of  review^— In  view  of  Judicial 
Code,  §  274a,  added  by  Act  March  3, 
1915  (Comp.  St.  1916,  §  1251a),  an  ap- 
peal from  the  Supreme  Court  of  Porto 
Rico  in  a  case  turning  upon  questions 
of  law  only,  will  not  be  dismissed  be- 
cause review  should  have  been  sought 
by  writ  of  error.  Sola  ▼.  Cintron  & 
Aboy,  237  F.  61,  150  C.  G.  A.  263. 

Scope  of  revlew^-As  in  case  of 
states,  decisions  of  the  Supreme  Court 
of  Porto  Rico,  construing  local  stat- 
utes and  concessions  will  be  treated  by 
the  federal  courts  as  controlling  where 
thry  involve  no  infraction  of  rights  se- 
cured by  the  federal  Constitution  or 
laws.  Trujillo  &  Mercado  v.  Succes- 
sion of  Rodriguez,  233  F.  208,  147  0. 
C.  A.  214. 

The  decision  of  the  Porto  Rico  Su- 
preme Court  as  to  matter  of  local  law 
wHl  not  be  disturbed  by  federal  Circuit 
Court  of  Appeals  for  First  Circuit,  un- 
less clearly  erroneous.  Righardson  v. 
Fajardo  Sug^r  Co.,  237  F.  195,  150  O. 
C.  A.  341;  Graham  v.  O'Ferral,  248  F. 
10,  160  C.  C.  A.  150. 

Determination  by  Porto  Rico  Su- 
preme Court  that  there  was  such  com- 
pliance with  provisions  of  the  Porto 
Rico  Mortgage  Law  of  1893  relating  to 
notice   of    foreclosure   sale    that    pro- 


M.  Vacating  allowance  or  dismissal 
of  appeal  or  writ  of  errors— See  Lamar 
V.  U.  S.,  36  S.  Ct.  535,  241  U.  S.  103. 
60  L.  Ed.  912,  affirming  judgment  227 
F.  1019,  141  C.  C.  A.  668. 

,  §  2J)  Writs  of  error  and  ap- 
Hawaii  and  Porto  Rico. 

ceedings  should  not  be  set  aside  can- 
not, because  relating  to  question  of  lo- 
cal law,  be  disturbed  by  the  Circuit 
Court  of  Appeals  for  the  First  Circuit, 
unless  ctearly  erroneous.  Henna  v. 
Sauri  A  Subira,  237  F.  145,  150  C.  C. 
A.  291. 

Determination  that  plaintiff's  action 
begun  in  1908  was  barred  by  prescrip- 
tion under  Civ.  Code  Porto  Rico,  § 
317,  held  not  so  clearly  erroneous  as 
to  warrant  disturbance  by  Circuit 
Court  of  Appeals  for  First  Circuit; 
plaintiffs  being  over  21,  when  that  age 
was  in  1899  prescribed  as  age  of  ma- 
jority by  military  government.  Gra- 
ham V.  O'Ferral,  248  F.  10,  160  C.  C. 
A.  150. 

Determination  by  Porto  Rico  Su- 
preme Court  that  one  given  power  of 
attorn^  had  authority  to  represent 
widow  in  settlement  of  her  deceased 
husband's  estate,  either  judicially  or 
extrajudicially,  held  not  clearly  er- 
roneous.   Id. 

Where  determination  of  Supreme 
Court  of  Porto  Rico,  affirming  judg- 
ment of  district  court  in  favor*  of  de- 
fendants, was  affirmed  on  merits,  ques- 
tion whether  appeal  should  be  dismiss- 
ed, because  one  of  defendants  was  not 
made  party  to  appeal,  need  not  be  dis- 
posed of.    Id. 
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1127.  Judges.  1147. 
1136.  Jurisdiction. 

Par.  1.  Claims      against      the  1148. 

United  States.  1150. 

1136a.  Jurisdiction  not  to  extend  to  cer-  1153. 

tain  civil  war  claims,  nor  to 

claims  barred  by  law.  1154. 

1139.  Claims  referred  by  departments.  1155. 

1140.  Procedure    in    cases    transmitted 

by  departments.  1156. 

1141.  Judgments   in    cases   transmitted  1157. 
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1142.  Either   House   of   Congress   may  1163. 

refer  certain  claims  to  court.  1168. 
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§  1127.  (Jud.  Code,  §  136,  as  amended.  Act  Feb.  25,  1919,  c.  29,  §  4.) 
Judges. 
The  Court  of  Claims  established  by  Act  of  February  twenty- 
fourth,  eig-hteen  hundred  and  fifty-five,  shall  be  continued.    It  shall 
consist  of  a  Chief  Justice  and  four  judges,  who  shall  be  appointed 
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All  claims  to  be  filed  within  six 
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Effect  of  payment  of  judgment. 
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by  the  President  by  and  with  the  advice  and  consent  of  the  Sen- 
ate, and  hold  their  offices  during  good  behavior.  Each  of  them 
shall  take  an' oath  to  support  the  Constitution  of  the  United  States 
and  to  discharge  faithfully  the  duties  of  his  office.  The  Chief  Jus- 
tice shall  be  entitled  to  receive  an  annual  salary  of  $8,000,  and  each 
of  the  other  judges  an  annual  salary  of  $7,500,  payable  monthly 
from  the  Treasury.    (40  Stat.  1157.) 

This  section  was  amended  by  Act  Feb.  25,  1919,  C;  29,  |  4,  cited  above,  to 
read  as  set  forth  above.  This  amendment  consisted  in  increasing  the  salary  of 
the  Chief  Justice  from  $6,500  to  $8,000,  and  the  salaries  of  the  judges  from 
$6,000  to  $7,500. 

Section  7  of  said  Act  Feb.  25,  1919,  c  29,  provides  that  the  act  shall  take 
elToct  and  be  in  force  on  and  after  the  first  day  of  the  month  next  following  its 
approval. 

§  1136.  (Jud.  Code,  §  145.)     Jurisdiction. 
(1)  Claims  against  the  United  States. 

3.  Construction  and  operation  of  stat- 
ute in  generaiw— When  a  claim  or  mat- 
ter pending  in  a  department  is  included 
within  the  numerous  subjects  of  juris- 
diction conferred  by  this  section,  or  the 
later  act  relative  to  patents,  to  which 
the  United  States  are  a  party,  it  may  be 
transmitted  .to  the  court  by  the  head  of 
the  department  whether  barred  by  the 
statute  of  limitations  obtaining  in  this 
court  or  not.  In  re  Wright,  50  Gt.  CI. 
19. 

6.  Jurisdiction  in  general^-Where 
the  head  of  a  department  refers,  ei- 
ther with  or  without  the  consent  of  the 
claimant,  a  claim  or  matter  to  the 
court  under  section  148  of  the  Ju- 
dicial Code,  and  it  appears  that  it  is 
not  against  the  United  States,  the 
court  is  without  jurisdiction  in  the 
premises  under  either  section  145  or 
the  proviso  to  section  148  of  the  Ju- 
dicial Code.  In  re  Wright,  50  Ct.  CI. 
19. 

The  original  act  providing  for  the  In- 
terstate Commerce  Commission  and 
amendments  thereof  provide  the  course 
which  parties  may  pursue  who  feel 
themselves  aggrieved  by  the  decision 
of  the  commission,  but  that  course 
does  not  lead  through  the  Court  of 
Claims,  and  this  court  cannot  review 
the  action  of  the  Interstate  Commerce 
Commission  directly  or  indirectly. 
Denver  &  Rio  Grande  R.  Co.  v.  U.  S., 
50  Ct  CI.  382. 

12.  — —  Action  by  congress,  officers, 
or  other  courts  as  affecting  Jurisdic- 
tiond— Injunction  compelling  bridge 
company's  compliance  with  Act  March 
3,  1899,  §  18  (Comp.  St.  1916,  §  9970), 
as  to  changes  in  bridge  over  navigable 
stream,  will  not  be  denied  on  claim 
that  acts  under  which  bridge  was  built 
constituted  a  contract,  or  that  company 
was  entitled  to  compensation,  for  those 
matters  should  be  presented  to. Court 
of  Claims,  under  Judicial  Code,  §  145, 
or  to  Congress.  U.  S.  v.  Louisville 
Bridge  Co.  (D.  C.)  233  F.  270. 

14.  Claims  founded  on  any  law  of 
congress^— Act  March  2,  1895,  relat- 
ing to  certain  losses  by  persons  in  the 
naval  service,  does  not  authorize  suit 

(2ue) 


for  such  losses  in  the  Court  of  Claims. 
Harllee  v.  U.  S.,  51  Ct  CI.  342. 

The  Marine  Oorps  is  regarded  as  an 
adjunct  of  the  Navy,  and  not  a  part  of 
the  Army,  as  to  claims  under  Act 
March  3,  1885.   Id. 

Act  March  2,  1895,  does  not  provide 
for  the  payment  of  claims  arising  after 
its  enactment,  but  does  provide  for  a 
report  of  losses  as  ascertained  by  the 
accounting  officers  to  the  "Speaker  of 
the  House"  and  contemplates  further 
action  by  Congress.  The  act  does  not 
confer  jurisdiction  on  the  Court  of 
Claims;  nor  has  it  jurisdiction  by  vir- 
tue of  that  act  under  the  general  grant 
of  jurisdiction  of  claims  "founded  up- 
on any  law  of  Congress."    Id. 

The  Court  of  Claims  by  virtue  of  its 
general  jurisdiction  of  claims  "founded 
upon  any  law  of  Congress"  has  juris- 
diction of  claims  arising  under  Act 
March  3,  1885,  where  (1)  the  facts  are 
undisputed  and  the  accounting  officers 
misapply  the  law,  or  (2)  they  refuse 
to  act  on  claims  properly  presented, 
or  (3)  payment  by  the  treasury  of  their 
award  is  refused.  Newcomber  v.  U.  S., 
51  Ct.  CI.  408. 

25.  Claims  founded  on  contracts  in 

general  .^-Whatever  jurisdiction  the 
Court  of  Claims  has  in  the  matter  of 
a  claim  for  demurrage  by  a  railroad 
company  against  the  United  States 
must  rest  in  the  provisions  of  this  sec- 
tion. Denver  &  Rio  Grande  R.  Co.  v. 
U.  S.,  50  Ct.  CI.  382. 

27.  —  Implied  contracts  to  general. 

— Congress  having  authority  to  charge 
the  Indian  lands  involved  -with  the 
payment  for  services  rendered  or  ex- 
penses incurred  in  securing  their 
rights,  the  court  can  render  a  judg- 
ment upon  the  principle  quantum  me- 
ruit if  from  the  record  there  is  found 
the  existence  of  a  legal  relationship 
warranting  it.  Win  ton  v.  Amos,  61  Ct. 
CI.  2S4. 

A  judgment  upon  the  principle  quan- 
tum meruit  presupposes  a  situation  of 
the  parties  whereby  the  court  may  in- 
fer from  the  circumstances  that  the 
defendants  as  a  whole  knew  of  the  ef- 
forts in  their  behalf,  acquiesced  there- 
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in,  and  accepted  the  benefits  of  sach 
services,  and  thereby  impliedly  promis- 
ed to  pay  therefor,  but  cannot  extend 
to  a  large  nnmber  of  persons  who  were 
innocent  of  any  work  or  labor  being 
done  for  them.    Id. 

28. Contracts  arising  from  ap- 
propriation or  destruction  of  br  Injury 
to  property^-Where  the  United  States 
seized  a  vessel  as  being  employed  in  in- 
surrection and  subsequently  used  the 
vessel  in  the  service  of  the  United 
States,  there  being  no  implied  contract, 
claimant  cannot  waive  the  tort  and  sue 
in  assumpsit.  Castelo  v.  U.  S.,  51  Ct. 
a.  221. 

29. Contraots  arising  from   use 

of  patented  artieies^-An  undertaking 
on  the  part  of  the  United  States  to 
•  pay  the  patentee  of  an  improvement 
for  use  of  his  invention  can  be  implied 
80  as  to  bring  the  claim  within  the 
cognizance  of  the  Court  of  Claims 
wliere  the  government  expressly  dis- 
claimed any  use  of  the  patented  device. 
Farnham  v.  U.  S.,  36  S.  Ct.  427,  240 
U.  S.  537,  60  L.  Ed.  786,  modifying 
judgment  49  Ct.  CI.  19. 

30.  Claims  for  damages  In  oases  not 
sounding  In  tort^-This  section  does  not 
confer  jorisdlction  to  hear  and  deter- 
mine actions  for  damages  sounding  in 
tort,  but  only  where  the  damages  do 
not  sound  in  tort.  Thierman  &  Frost 
V.  U.  S.,  51  Ct  CI.  35. 


Money  judgments  against  the  United 
States  will  not  be  entered  on  estimated 
damages.  Maryland  Casualty  Co.  v. 
United  States,  53  Ct  CI.  81. 

32.  —  Aots  of  military  authorities. 
— ^Where  a  vessel  is  seized  during 
pendency  of  insurrection  and  the  ves- 
sel is  subsequently  used  by  the  United 
States,  and  where  nothing  is  said  or 
done  by  the  officers  of  the  defendant 
from  which  the  court  can  imply  an  ob- 
ligation to  pay  for  the  property  so 
taken,  the  transaction  assumes  the 
status  of  a  tort  and  the  court  is  with- 
out jurisdiction.  Castelo  v.  U.  S.,  51 
Ct  CL  221. 

38.  — —  Patents,    Infringement   of.^ 

Where  jurisdiction  rests  upon  contract, 
plaintiff  cannot  waive  the  tort  and  sue 
on  implied  contract.  Curved  Electro- 
type Plate  Co.  of  N.  Y.  v.  U.  S.,  50 
Ct  CI.  258. 

4/.  Time  of  accrual  of  cause  of  ao- 
tion.— A  plaintiflF  must  havje  a  cause  of 
action  when  the  suit  is  brought  and 
cannot  supply  the  want  of  a  valid 
claim  at  the  commencement  of  the  ac- 
tion by  the  acquisition  of  one  during 
the  pendency  of  the  action.  County 
Court  of  Marion  County,  W.  Va.,  v. 
U.  S.,  53  Ct  CL  120. 

Cited  without  definite  application, 
E.  W.  BUss  Co.  V.  U.  S.,  53  Ct  CI. 
47;    30  Op.  Atty.  Gen.  35. 


§  1136a.  (Act  March  4,  1915,  c.  140,  §  5.)     Jurisdiction  not  to  ex- 
tend to  certain  civil  war  claims,  nor  to  claims  barred  by  law. 

lowed  by  law.    Chase  v.  U.  S.,  50  Ct. 
CI.  293. 

Repeal.^-This    section    repeals 


See   Newman  v.  Moyers,  47  App.  D. 
0.102. 


Constraction  and   operation   In   gen- 

eral^-When  a  claim  or  matter  pend- 
ing in  a  department  is  included  within 
the  numerous  subjects  of  jurisdiction 
conferred  by  section  145  of  the  Judi- 
cial Code  or  the  later  act  relative  to 
patents  to  which  the  United  States 
are  a  party,  it  may  be  transmitted  to 
the  court  by  the  head  of  the  depart- 
ment whether  barred  by  the  statute  of 
limitations  obtaining  in  this  court  or 
not.    In  re  Wright,  50  Ct  Q.  19. 

The  concluding  clause  of  section  5 
of  the  Omnibus  Claims  Bill  bars  the 
jurisdiction  of  the  Court  of  Claims  in 
any  claim  referred  which  at  the  time 
of  the  reference'  was  barred  by  the 
statute  of  limitations  applicable  to  the 
Court  of  Claims  where  suit  could  have 
been  maintained  upon  such  claim  in  th^ 
court  if   brought  within  the   time  al- 


pro 

tanto  section  151  of  the  Judicial  Code, 
which  was  a  substantial  re-enactment 
of  the  fourteenth  section  of  the  Tuck- 
er Act,  conferring  jurisdiction  upon  the 
Court  of  Claims  to  investigate  claims 
referred  by  either  House  of  Congress 
and  make  report  thereon.  Chase  v.  U. 
S.,  50  Ct.  CI.  293. 

Claims  referred  by  house  of  congress. 
— Section  5  of  the  Omnibus  Claims  Bill 
takes  away  the  jurisdiction  of  the 
Court  of  Claims  to  investigate  and  de- 
termine facts  and  report  thereon  in 
claims  referred  by  one  or  the  other 
bouse  of  Congress  in  the  classes  of 
claims  contemplated  by  said  section  5, 
and  deprives  the  court  of  jurisdiction 
to  consider  pending  cases  coming  with- 
in the  purview  of  said  section  5.  Chase 
V.  U.  S.,  50  Ct  CI.  203. 


§  1139.  (Jud.  Code,  §  148.)     Claims  referred  by  departments. 


I.  Construction  and  operation  In  gen- 
erals—A  claim  or  matter  pending  in  a 
department  which  involves  any  con- 
troverted questions  of  fact  or  law,  in 
order  to  be  transmitted  to  this  court 
under  this  section,  must  be  one  for  the 
"guidance  and  action"  of  said  depart- 
ment, and  not  one  that  is  to  be  merely 
advisory.    In   re    Proposed    Reference 


by  the  Secretary  of  the  Navy,  53  Ct. 
CI.  370. 

2.  Claims  within  statute^-Scctions 
148  and  149  of  the  Judicial  Code  con- 
template the  reference  by  a  head  of  a 
department  of  a  matter  in  which  there 
is  a  claimant,  to  which  the  United 
States  are  defendants,  and  in  which 
there  is  a  money  demand.    In  re  Pro- 
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posed  Reference  by  the  Secretary  of 
Navy,  53  Ct.  CI.  370. 

Where  plaintiffs  entered  into  a  con- 
tract with  the  United  States  for  the 
construction  of  certain  sections  of  a 
sea  wall,  which  contract  was  wrong- 
fully abrogated  by  the  Secretary  of  the 
Navy,  the  government,  in  a  proceed- 
ing for  compensation  under  this  sec- 
tion, is  liable  for  damages  for  unrea- 
sonable delays  in  the  work,  due  to  in- 
vestigations, during  which  the  work 
was  retarded  or  wholly  stopped.  P.  X 
Carlin  &  Co.  v.  U.  S.,  53  Ct.  CI.  376. 

7.  Authority  to  refer  olaims  In  gen- 
eral—Manner   of    making    reference.^ 

References  to  the  court  by  the  heads 
of  departments  under  section  148  of 
the  Judicial  Code  must  be  for  th^ 
guidance  and  action  of  the  depart- 
ments, and  therefore  binding  upon  the 
latter  and  not  for  oji  advisory  opinion. 
In  re  Wright,  50  Ct.  CI.  19. 

9.  Limltatlona^-When  a  claim  or 
matter  pending  in  a  department  is  in- 
cluded within  the  numerous  subjects  of 
jurisdiction  conferred  by  section  145  of 
the  Judicial  Code  or  the  later  act  rela- 
tive to  patents  to  which  the  United 
States  are  a  party,  it  may  be  transmit- 
ted to  the  court  by  the  head  of  the 
department  whether  barred  by  the  ' 
statute  of  limitations  obtaining  in  this 
court  or  not.  In  re  Wright,  50  Ct. 
CI.  19. 

10.  JuHsdiction  and  power  of  court^r- 
Wbere  the  head  of  a  department  re- 
fers, either  with  or  without  the  con- 
sent of  the  claimant,  a  claim  or  matter 
to  the  court  under  section  148  of  the 


Judicial  Code,  and  it  appears  that  it  is 
not  against  the  United  States,  the 
court  is  without  jurisdiction  in  the 
premises,  under  either  section  145  or 
the  proviso  to  section  148  of  the  Judi- 
cial Code.  In  re  Wright,  50  Ct  CI.  19. 
Under  jurisdictional  act  of  April  4. 
1910  (36  Stat.  269,  294),  requiring  Uie 
Court  of  Claims  to  report  a  "finding  ot 
fact*'  as  between  the  United  States 
and  the  plaintiff  as  to  the  interest, 
title,  ownership,  and  right  of  posses- 
sion of  a  tribe  of  Indians  in  and  to 
certain  described  lands  where  the  ques- 
tion of  title  to  lands  is  entirely  one 
of  law,  to  be  determined  from  the 
facts  as  found,  the  court  is  without 
jurisdiction  to  report  on  the  question, 
and  the  report  must  be  limited  to  the 
facts  as  they  appear.  The  Yankton 
Sioux  V.  U.  S.,  53  Ct.  CI.  67. 

12.  JudgmentSv— Where  a  reference 
is  made  by 'the  head  of  a  department 
with  the  consent  of  the  claimant  the 
proviso  to  section  148  of  the  Judicial 
Code  contemplates  that  the  court  shall 
proceed  to  judgment  if  under  the  law 
it  has  jurisdiction  to  do  so.  In  re 
Wright,  50  Ct.  CI.  19. 

W^here  a  claim  has  been  finally  dis- 
posed of  by  this  court  under  its  general 
jurisdiction,  the  same  cannot  be  re- 
opened upon  the  application  of  the 
claimant,  nor  indirectly  presented  again 
for  consideration  upon  the  application 
of  some  one  else.  The  matter  is  res 
judicata.  In  re  Proposed  Reference  by 
the  Secretary  of  Navy,  53  Ct.  CI.  370. 

13. Review^See  Mills  y.  U.  8.. 

52  Ct  CI.  452. 


§  1140.  (Jud.  Code,  §  149.)     Procedure  in  cases  transmitted  by  de- 
partments. 


Nature  of  claim  .^Sections  148  and 
149  of  the  Judicial  Code  contemplate  the 
reference  by  a  head  of  a  department 
of  a  matter  in  which  there  is  a  claim- 
ant, to  which  the  United  States  are  de- 
fendants, and  in  which  there  is  a  mon- 


ey demand.    In  re  Proposed  Reference 

by  the  Secretary  of  Navy,  53  Ct.  CI. 

370. 

'    Cited    without    definite    applioation. 

In  re  Wright.  50  Ct.  CI.  19. 


§  1141.  (Jud.  Code,  §  150.)     Judgments  in  cases  transmitted  by 
departments;   how  paid. 

See  In  re  Wright,  50  Ct.  CI.  19. 

§  1142.  (Jud.  Code,  §  151.)     Either  House  of  Congress  may  reter 
certain  claims  to  court. 

Act,  conferring  jurisdiction  upon  the 
Court  of  Claims  to  investigate  claims 
referred  by  either  House  of  Congress 
and  make  report  thereon,  and  takes 
away  the  jurisdiction  of  the  Court  of 
Claims  to  investigate  and  determine 
facts  and  report  on  such  claims,  and 
deprives  the  court  of  jurisdiction  to 
consider  pending  cases  coming  within 
the  purview  of  said  section  5.  Chase 
V.  U.  S.,  50  Ct  CI.  293. 

6.  Jurisdiction  and  power  of  court.— • 

Where  a  proceeding  is  pending  in  the 
court  under  a  congressional  reference 
for  findings  and  conclusions  advisory  to 


1.  Construction  and  operation  in  gen- 
eral^Act  May  29,  1008,  §  26,  author- 
izing the  Court  of  Claims  to  consider, 
adjudicate,  and  render  judgment  as  law 
and  equity  may  require  in  tlie  matter 
of  a  certain  claim  against  the  Creek 
Nation,  creates  no  substantive  right 
against  and  imposes  no  liability  on, 
such  government.  Turner  v.  U.  S. 
39  S.  Ct.   109,  as  L.  E:l.  — . 

Section  5  of  the  Omnibus  Claims  Bill 
(Comp.  St  1916,  §  113Ga)  repeals  pro 
tanto  section  151  of  the  Judicial  Code, 
which  was  a  substantial  re-enactment 
of  tbe  fourteenth  section  of  the  Tucker 
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Congress,  the  court  wiU  not  confine  the 
hearing  alone  to  questions  raised  hy 
special  plea  or  "cross-bill/*  but  will 
proceed  to  hear  the  issues  raised  in 
the  record.  Atlantic  Works  v.^U.  S., 
60  Ct.  a.  16. 

Where  a  special  act  gave  Court  of 
Claims  jurisdiction  of  claims  for  unlaw- 
ful seizures  by  revenue  officers  and  re- 
senred  the  right  to  any  defense  legal 
or  equitable  except  jurisdiction  and  lim- 
itations, the  liability  of  the  government 
should  be  determined  by  the  settled 
principles  of  law.  Thlerman  v.  U.  8., 
51  Ct.  CI.  35. 

The  jurisdictional  acts  having  direct- 
ed adjudication  of  the  claims  of  plain- 
tiffs for  services  rendered  in  **the 
claim  of  the  Mississippi  Choctaws  to 
citizenship  in  the  Choctaw  Nation," 
it  was  contemplated  thereby  that  the 
services  be  to  the  Mississippi  Choctaw 
Indians  as  a  class  and  not  to  certain 
Indians  as  individuals.  The  absence  of 
any  provisions  for  individual  defense 
and  representation  upon  the  part  of  the 
Indian  in  the  cause  manifests  an  inten- 
tion on  the  part  of  Congress  to  limit 
the  jurisdiction  of  the  court  to  the  as- 
certainment of  the  value  of  services 
rendered  accruing  to  the  Indians  as  a 
band.    Winton  v.  Amos,  51  Ct  CI.  284. 

The  term  "associates**  in  the  jurisdic- 
tional acts  must  be  read  in  connection 


with  the  principle  upon  which  the  court 
is  directed  to  render  judgment  and  can- 
not be  held  to  cover  the  services  of 
those  employed  by  the  persons  who  had 
contracts  with  the  individual  Indians. 
Id. 

7.  —  Procedure^— Where  an  act  of 

Congress  authorizes  suit  against  an  In- 
dian nation  and  fails  to  prescribe  the 
method  of  service  of  process,  it  is 
doubtful  whether  the  Court  of  Claims 
can  direct  the  necessary  or  proper  serv- 
ice to  bring  the  defendants  before  the 
court.    Turner  v.  U.  S.,  51  Ct.  CI.  125. 

13.  Report  of  court  and  return  of 
documents  and  evidenoov— Where  the 
record  fails  to  show  the  value  to  the 
government  of  the  property  taken  and 
used,  the  court  will  so  find  and  report 
to  Congress.  Love  v.  U.  S.,  50  Ct. 
CI.  65. 

14.  —  Effect  of  reports— Finding  of 
Court  of  Claims  approving  defendant's 
claim  under  Omnibus  Claims  Act,  ap- 
proved March  4,  1915,  for  property 
taken  by  federal  forces  during  Civil 
War  though  authorized  by  this  section, 
was  not  a  judgment,  and  created  no 
vested  rights.  Calhoun  v.  Massie  (Va.) 
97  S.  E.  576. 

Cited  without  definite  application, 
The  Yankton  Sioux  v.  IJ.  S.,  53  Ct. 
CI.  67. 


§  1143.  (Jud.  Code,  §  152.)     Costs  to  prevailing  party. 


AI!owanc«  of  costs^— Costs  on  appeal 
to  federal  Supreme  Court,  in  case  in 
which  United  States  is  party,  should 
sot  on  reversal  be  granted  to  United 
States  because  of  Supreme  Court  rule 
24,  giving  costs  to  prevailing  party;  it 
not  applying  where  United  States  is 
party.  Oregon  &  C.  R.  Co.  v.  U.  S.,  37 
S.  Ct  443,  243  U.  S.  549,  61  L.  Ed. 
890. 

Costs  may  be  allowed  against  United 
States  in  a  suit  against  it  under  Judi- 
cial Code,  S  24  (20),  notwithstanding 
repeal  by  section  297  of  that  Code  of 
Act  of  March  3,  1887,  since  provision 


of  section  2  of  such  act  conferring  on 
District  Courts  jurisdiction  concurrent 
with  Court  of  Claims  over  claims 
against  the  United  States  is  carried 
into  section  24  (20)  of  the  Code,  but 
the  provision  of  section  15  of  such  act 
is  carried  in  as  section  152  of  the  Code, 
and  while  section  24  (20)  is  a  part  of 
chapter  2  of  the  (3ode,  and  section  152 
is  a  part  of  chapter  7,  it  is  declared  by 
sections  294  and  295  that  the  laws  re- 
vised are  to  be  construed  as  continua- 
tions of  existing  laws.  U.  S.  v.  Cress, 
37  S.  Ct.  380,  243  U.  S.  316,  61  L.  Ed. 
746. 


§  1144.  (Jud.  Code,  §  153.)     Claims  growing  out  of  treaties. 

The  Court  of  Claims  is  vested  with  jurisdiction  to  hear  and  determine  claims 
of  the  Cherokee  Nation  against  the  United  States  for  interest  alleged  to  be 
owing  from  the  United  States  to  said  Nation  on  funds  arising  from  the  judg- 
;nent  of  said  Court  of  May  18,  1905  (40  Ct.  Claims  Rep.  252),  in  favor  of 
said  Nation,  and  in  such  determination  to  examine  all  laws,  treaties,  or  agree- 
ments between  the  United  States  and  said  Nation,  by  Act  March  3,  1919,  c. 
103,  40  Stat  1316. 

Not  OS  of  Decisions 


Claims  growing  out  of  or  dependent  on 
treaty  stipulations.— Act  June  22,  ll>lu, 
c.  ^313,  docs  not  give  the  court  jurisdic- 
tion to  inquire  into  the  inequity  or  im- 
propriety of  treaties  between  the   In- 


dians and  the  United  States  and  does 
not  authorize  the  court  to  relieve  plain- 
tiffs of  the  terms  of  the  treaties.  Otoe 
and  Missouri  Tribes  of  Indians  v.  U. 
S.,  52  Ct.  CI.  424. 


§  1147.  (Jud.  Code,  §  156.)     All  claims  to  be  filed  within  six  years; 
exceptions. 

I.  Construction  and  operation  In  gen-  jurisdiction  of  the  Court  of  Claims  in 
eral^— The  concluding  clause  of  section  any  claim  referred  which  at  the  time 
a  of  the  Omnibus  Claims  Bill  bars  the      of   the   reference   was   barred    by    the 
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statute  of  limitatioDB  applicable  to  the 
Goart  of  Claims  where  suit  coald  have 
been  maintained  upon  such  claim  in  the 
court  if  brought  within  the  time  allow- 
ed by  law.  Chase  v.  U.  S.,  50  Ct.  'CI. 
293. 

9.  Aoonial  of  right  of  action  in  gen- 
erals—A  cause  of  action  for  the  value 
of  private  property,  alleged  to  have 
been  taken  within  the  scope  of  the 
Fifth  Amendment  to  the  Constitution 
by  reason  of  the  construction  of  a  dam 
in  aid  of  navigation,  accrues  when  the 
dam  was  completed  and  put  in  opera- 
tion by  the  filling  of  the  pool.    County 


.  Court  of  Marion  County,  W.  Va.,  v. 
U.  S.,  53  Ct.  a.  120. 

16. Claims  founded  on  statutory 

grants,  or  rights^^To  authorize  suit  up- 
on a  claim  arising  under  Act  March  3, 
1885,  it  must  first  be  presented  to  the 
accounting  officers  within  two  years 
from  the  date  of  the  alleged  loss. 
Newcomber  v.  U.  S.,  51  Ct.  CI.  408. 

26.  Commencement  of  action  In  gen- 

eral^See  Mill  Creels  &  MinehUl  Nav. 
&  B.  Co.  v.  U.  S.  (D.  C.)  246  F.  1013. 
Cited  without  definite  appiloatlon, 
American  B.  Co.  of  Porto  Rico  v.  Co- 
ronas (C.  O.  A.)  230  F.  545. 


§  1148.  (Jud.  Code,  §  157.)     Rules  of  practice;    contempts. 

2.  Rules  of  practice—Attorneys.— An 

admission  by  government  counsel  of  the 
government's  liability  is  not  controlling 
on  the  Court  of  Claims.  Hooper  v.  U. 
S.,  53  Ct.  CI.  90. 


4.  —  New  trlal^-The  exception  in 
court  rule  90  is  not  intended  to  permit 
the  filing  of  innumerable  motions,  but 
is  solely  designed  for  the  purpose  of 
enabling  litigants  to  point  out  some  ob- 
vious error  or  omission  which  it  is  be- 
lieved would  affect  the  decision  of  the 
court.  Winton's  Estate  v.  Amos,  52  Ct 
CI.  90. 

6.  Proceduro  in  general.— The  rule 
long  obtaining  in  this  court  is  that 
where  a  case  has  been  dismissed  for 
want  of  prosecution  it  passes  out  of 
the  jurisdiction  of  the  court  at  the 
end  of  the  term  during  which  the  dis- 
missal is  made  unless  a  motion  be 
made  during  that  term  for  its  rein- 
statement. In  re  Reinstatement  of  In- 
dian Depredation  Cases,  50  Ct.  CI.  395. 

7.  —  Pleadings^-The  Court  of 
Claims  is  not  bound  by  special  rules  of 
pleading,  and  will  take  notice  of  an  as- 
signment or  transfer  of  a  claim  sued 
upon,  whether  brought  to  its  attention 
by  a  plea  in  abatement  or  under  the 
general  issue.  Seaboard  Air  Line  By. 
V.  U.  S.,  53  Ct.  CI.  107. 

71/2.  ^—  Evidonce.— The  possibilities 
as  to  additional  cost  of  performance 
arising  from  delay  attending  one  trans* 
action  are  far  too  contingent  and  un- 
certain to  compare  with  accuracy  a 
transaction,  although  substantially  sim- 
ilar, occurring  from  four  to  six  years 


later,  especially  so  where  a  judgment 
of  large  amount  is  made  entirely  de- 
pendent thereon.  William  Cramp  & 
Sons  Ship  &  Engine  Bldg.  Co.  ▼.  U.  S., 
50  Ct.  CI.  179. 

Where  the  plaintiff  produces  the  best 
proof  of  which  the  case  is  susceptible, 
and  it  is  sufficiently  certain  to  warrant 
a  judgment,  the  plaintiff  is  entitled  to 
recover.    Id. 

Where  contracts  secured  by  plaintiffs 
from  individual  Indians  were  invalidat- 
ed by  act  of  Congress,  they  cannot  be 
made  the  basis  of  a  suit  wherein  a 
judgment  rendered  could  become  en- 
forceable against  the  Indian  property, 
but  the  contracts  are  admissible  in  evi- 
dence to  establish  knowledge  upon  the 
part  of  the  defendants  and  as  evidence 
of  what  might  constitute  a  reasonable 
award  for  the  work  performed.  Win- 
ton  V.  Amos,  51  Ct.  CI.  284. 

Where  a  claim  is  made  for  the  value 
of  services  in  securing  legislation  bene- 
ficial to  Indians,  the  court  cannot  seg- 
regate the  services  performed  by  at- 
torneys and  the  influence  exerted  by 
the  department  in  moving  Congress  to 
a  recognition  of  the  Indians*  rights  in 
the  absence  of  some  specific  showini; 
of  the  value  thereof.    Id. 

The  rules  of  evidence  deduced  from 
the  common  law  govern  in  the  Court  of 
Claims,  and  where  the  evidence  adduc- 
ed is  merely  comparative,  it  cannot  be 
regarded  as  competent  or  of  any  pro- 
bative value.  Globe  Works  v.  U.  S.,  53 
Ct.  CI.  532. 

Cited  without  definite  application, 
Creekmore  v.  U.  S.  (C.  O.  A.)  237  F. 
743. 


§  1150.  (Jud.  Code,  §  159.)     Petitions  and  verification^ 


Pleadings  and  procedure  in  general.^ 

An  amendment  radically  changing  the 
party  plaintiff  by  substituting  another 
is  not  allowable  under  the  well-settled 
rule  that  a  new  and  sole  party  plain- 
tiff cannot  be  substituted  for  the  origi- 
nal plaintiff  and  thereby  make  a  com- 
plete change  of  parties.  Askins  v.  U. 
S.,  50  Ct  CI.  361. 

The    rules   of   the   Court  of   Claims 
are  sufficiently  liberal  not  to  require 

(210) 


the  strict  rules  of  pleading,  and  all 
that  is  necessary  in  setting  out  a  claim 
is  to  so  state  it  that  the  court  is  prop- 
erly advised  as  to  what  it  is.  Denver 
&  R.  G.  R.  Co.  V.  U.  S.,  53  Ct.  CI.  155. 
A  petition  seeking  to  have  a  sus- 
pension by  Secretary  of  the  Interior 
of  a  contract  for  the  construction  of 
a  dam  held  fraudulent  need  not  he 
amended  to  enable  plaintiff  contractor 
to  question  the  propriety   of  charges 
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against  his  acconnt  for  work  and  ma-      &  Son  Con.  Co.  T.  U.  S.,  53  Ct.  CL 
terials  used  by  defendants  in  complet-      536. 
ing  the  contract.     Sw  B.  H.  Robinson  . 

§  1153.  (Jud.  Code,  §  162.)     Claims  for  proceeds  arising  from  sales 
of  abandoned  property. 


(.  CMistruction  and  operatloa  In  gen- 

eral^The  effect  of  section  162  of  the 
Judicial  Code  is  to  revive  the  abandon- 
ed or  captured  property  act  so  far  as 
the  remedies  it  provided  are  concern- 
ed, and  to  again  provide  a  forum  for 
the  enforcement  declared  th(>rein.  Lin- 
cob  V.  U.  S.,  50  Ct.  CI.  70. 

The  taking  possession  of  one-fourth 
value  of  said  cotton  by  the  purchasing 
agent  was  by  authority  of  section  8, 
Act  July  2,  1864,  and  it  was  not  "tak- 
en" as  contemplated  by  Act  March  3, 
1863,  and  does  not  come  within  either 
the  letter  or  spirit  of  section  162, 
Judicial  Code.  O'Pry  y.  U.  S.,  51  Ct. 
CLIU. 

Section  8,  Act  July  2,  1864,  was  in 
reality  supplementary  to  the  captured 
and  abandoned  property  act  of  March 
3,  1863,  and  was  for  the  purpose  of 
enabling  citizens  in  insurrectionary  ter- 
ritory to  dispose  of  their  cotton  to  the 
government  and  thus  not  be  compelled 
to  submit  to  its  seizure.    Id. 

3.  "Owners"  within  statute— Proof  of 
ownership^— Treasury  agents*  reports 
concerning  ownership  of  cotton  seized 
are  not  conclusive  against  the  claim 
of  others  that  they  are  the  real  own- 
ers.   Basch  V.  U.  S.,  52  Ct.  CI.  134. 

4.  Jurfsdletlon^— Under  this  section 
Court  of  Claims  has  no  jurisdiction 
to  award  to  claimant  proceeds  of  cot- 
ton seized  under  Act  March  3,  1863, 
where  cotton  had  been  sold  to  Con- 
federate States  of  America  and  pay- 
cent  had  been  made  in  bonds,  though 
seller  retained  possession  of  cotton  un- 
til seizure,  and  at  that  time  bonds  had 
become  worthless,  because  of  fall  of 
Confederacy.     Thompson  ▼.  U.  S.,  38 


S.  Ct  349,  246  U.  S.  547,  62  L.  Ed. 
876,  affirming  judgment  51  Ct.  CI.  510. 
This  section  cannot  be  deemed  to 
give  the  Court  of  Claims  jurisdiction 
to  award  the  proceeds  of  cotton  seized 
under  the  Abandoned  Property  Act, 
where  cotton  had  been  sold  to  Confed- 
eracy and  payment  in  bonds  received, 
on  theory,  that,  if  not  so  construed, 
section  would  have  no   effect.    Id. 

7.  Pleadings  and  proof.— Requisites 
of  petitions  in  suits  under  this  section 
for  proceeds  of  captured  or  abandon- 
ed property  stated.  Basch  v.  U.  S.,  52 
Ct.   CL   134. 

Proof  of  incorporation  of  plaintiff 
corporation  in  a  suit  under  this  sec- 
tion for  the  proceeds  of  captured  or 
abandoned  property  is  unnecessary,  in 
the  absence  of  a  plea  of  nul  tiel  cor- 
poration.    Id. 

Where  corporate  books  were  seized 
and  have  been  in  the  custody  of  the 
United  States  for  over  50  years,  they 
are  admiasible  as  ancient  documents  as 
a  link  in  the  chain  proof  of  ownership 
in  a  suit  under  this  section.    Id. 

8.  Loyalty^^To,  sustain  a  suit  under 
this  section  for  proceeds  of  captured 
or  abandoned  property,  brought  by  an 
importing  company's  receiver  it  is  suf- 
ficient that  the  company  be  one  of 
"those  whose  cotton  was  taken," 
though  it  may  have  been  a  "blockade - 
running  company,"  but  plaintiff  must 
prove  ownership  at  the  time  of  sei- 
zure.    Basch  V.  U.  S..  52  Ct.  CI.  134. 

9.  Relief  awarded.— The  net  proceeds 
in  the  treasury  of  the  sales  of  cotton 
must  be  the  limit  of  recovery,  regard- 
less of  the  number  of  bales  that  may 
have  been  seized.  Basch  v.  U.  S., 
52   Ct.   CI.   134. 


« 

§  1154.  (Jud.  Code,  §  163.)     Commissioners  to  take  testimony. 

See  The  Pile  Driver  No.  2  (C.  0.  A.) 
239  F.  480. 

§  1155.  (Jud.  Code,  §  164.)     Power  to  call  upon  departments  for 
information. 


See  The  Pile  Driver  No.  2   (C.   C. 
A.)  239  F.  489. 

Authortty  and  duty  af  departmental 

headsw— Where  the  official  files  of  a  de- 
partment of  the  government  will  throw 
light  on  the  actions,  conduct,  and  re- 
quirements of  government  agents  in 
their  dealings  with  a  government  con- 
tractor, the  documentary  evidence  ought 
to  be  supplied;  in  order  that  the  court 
niay  do  justice  between  the  contractor 
and  the  government.  Robinson  v.  U.  S., 
50  Ct.  CI.  159. 

It  appears  throughout  the  entire  ez- 
istepce  of  this  court  that  it  has  been 


deemed  necessary  by  Congress  that  the 
court  should  have  power  to  obtain  the 
essential  information  from  the  various 
departments  of  the  government  to  en- 
able it  intelligently  to  adjudicate  the 
matters  coming  before  it,  and,  if  the 
exercise  of  this  power  by  the  court  be 
es'sential  to  the  proper  adjudication  of 
the  cases,  no  less  is  it  important  for 
the  various  departments  to  comply  with 
the  calls  so  made.    Id. 

Experimenting  upon  the  court  by 
withholding  evidence  called  -for  at  the 
instance  of  the  opposite  party,  and  lnt< 
er  produce  it  when  it  would  be  to  the 
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advantage  of  the  party  out  of  whose 
possession  it  comes,  would  have  results 
never  contemplated  when  Congress  pro- 
vided that  calls  should  be  made  upon 
the  department  for  matter  contained  in 
its  official  records.    Id. 

Evidenoe^^Where    a    party    without 


ment  to  furnish  original  and  competent 
evidence  in  its  possession.  Robinson  v. 
U.  S.,  50  Ct.  CI.  159. 

When  it  was  agreed  by  the  respective 
attorneys  that  certain  papers  selected 
by  them  from  a  departmental  file  should 
be  filed  in  court,  the  objection  that  the 
papers  so  filed  and  printed  were  not 
just  reason,  after  notice  to  produce  pa-  \    certified  under  the  seal  of  the  Interior 


pers  given  by  an  opposite  party,  re- 
fuses to  produce  the  necessary  docu- 
ments, secondary  evidence  of  their  con-' 
tents  becomes  admissible,  and  it  would 
be  the  court's  duty,  under  the  rules  of 
evidence,  to  admit  secondary,  evidence 
upon  refusal  of  officers  of  the  govern- 


Department  comes  too  late  after  said 
action  in  the  absence  of  any  question 
as  to  their  genuineness  or  any  showing 
that  they  were  filed  through  improvi- 
dence, mistake,  or  fraud.  United  States 
Fidelity  &  Guaranty  Co.  v.  IJ.  S.,  50  Ct. 
CI.  316. 


§  1156.  (Jud.  Code,  §  165.)     When  testimony  not  to  he  taken. 

Cited    without    deflnlte    application, 
B.  W.  Bliss  Co.  V.  U.  S.,  53  Ct  01.  47. 

§  1157.  (Jud.  Code,  §  166.)     Examination  of  claimant. 


Construction  and  operation  in  gener- 
erald-*In  congressional  reference  pro* 
cceding,  regardless  of  whether  the  court 
may,  under  this  section,  order  examina- 
tion of  parties  on  its  own  motion,  such 


section  confers  a  privilege  upon  the 
United  States,  which  may  be  availed  of 
by  them.  Atlantic  Works  v.  U.  S.,  50 
Ct.  CI.  16. 


§  1159.  (Jud.  Code,  §  168.)     Witnesses  before  commissioners. 


Report  as  to  witnesses  refusing  to 
answer.— Where  a  witness  refuses  to 
answer  a  question,  unless  it  comes  with- 
in the  exception  of  which  he  may  avail 
himself,  the  commissioner  should  report 
the  facts,  with  the  style  of  the  cause 


and  the  name  and  address  of  the  wit- 
ness, to  the  court  for  such  action  as  it 
may  deem  appropriate.  United  States 
Fidelity  &  Guaranty  Co.  v.  U.  S.,  50  Ct. 
CI.  316. 


§  1163.  (Jud.  Code,  §  172.)  .  Claims  forfeited  for  fraud. 

Cited  without  definite  application, 
Atlantic  Works  v.  U.  S.,  50  Ct.  CL 
16. 

§  1168.  (Jud.  Code,  §  177.)     No  interest  on  claims. 


Time  for  and  manner  of  computation 

of  intere8t.^Under  Act  June  16,  1880, 
§§  1,  5,  6,  amendatory  Act  March  3, 
1881,  and  in  view  of  Rev.  St.  §  1091 
(Comp.  St.  1916,  §  1168),  held  that 
where  bonds  provided  for  by  Act  June 
20,  1874,  and  devoted  to  satisfaction  of 
claim  against  District  of  Columbia  were 


insufficient  to  fuUy  satisfy  judgment, 
and  claim  was  not  based  on  contract 
providing  for  interest.  Court  of  Claims 
properly  directed  payment  of  interest 
only  from  rendition  of  judgment  Shec> 
kels  v.  District  of  Columbia,  38  S-  Ct. 
322,  246  U.  S.  358,  62  L.  Ed.  761. 


§  1169.  (Jud.  Code,  §  178.)     Effect  of  payment  of  judgment. 


Additional  aliowancc^Wbere  a  claim 
presented  for  less  than  the  amount 
thereof  is  allowed  and  accepted,  plain- 
tiff cannot  thereafter  secure  an  addi- 
tional allowance,  unless  there  be  a  valid 
excuse  for  not  presenting  the  whole  ac- 
count, as  in  case  of  fraud  or  mistake, 
or  want  of  jurisdiction  in  the  account- 
ing officers.  Baltimore  &  O.  B.  Co.  v. 
U.  S.,  52  Ct.  CI.  468. 
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Waiving  former  cotiten tie nv— Where  a 

railroad  originally  bases  its  claim  on 
the  contention  that  the  United  States 
was  not  entitled  to  a  party  rate  be- 
cause it  did  not  pay  cash,  it  cannot  sub- 
sequently waive  this  contention  and  sue 
on  the  basis  of  an  adjustment  rate,  nor 
can  an  error  of  counsel  as  to  the  issue 
presented  furnish  ground  for  a  new 
trial.  Louisville  &  N.  E.  Co.  v.  U.  S.. 
52  Ct.  CL  299. 
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APPEALS 

§  1179a.  (Act  Feb.  25,  1919,  c.  29,  §  5.)  Court;  judges;  salaries. 
The  judges  of  the  United  States  Court  of  Customs  Appeal  shall 
receive  salaries  equal  in  amount  to  the  salaries  provided  by  this 
Act  to  be  paid  judges  of  the  Circuit  Court  of  Appeals  of  the  United 
States,  payable  monthly  from  the  Treasury.     (40  Stat.  1157.) 

This  section  is  §  5  of  an  act  entitled  "An  act  to  amend  an  act  entitled  *An 
act  to  codify,  revise,  and  amend  the  laws  relating  to  the  judiciary/  approved 
March  third»  nineteen  hundred  and  eleven,"  cited  above.  Section  7  of  said 
Act  provides  that  the  act  shaU  take  effect  and  be  in  force  on  and  after  the 
first  day  of  the  month  next  following  its  approval. 

For  salaries  of  judges  of  Circuit  Court  of  Appeals,  see  ante,  §  1109. 

§  1189.  (Jud.  Code,  §  198.)     Appeals  from  Board,  etc. 


61/2.  Presentation  of  questions  before 
board  of  appraisers^— When  originating 
iu  this  court,  an  objection  to  the  suffix 
ciency  of  a  protest  comes  too  late.  U. 
S.  V.  Tappenbeck,  7  Ct.  Cust.  App.  17. 

A  daim  for  classification  originating 
in  appellant's  brief  in  this  court,  not 
specified  in  the  exceptions,  and  not 
raised  before  and  presented  to  the 
Board  of  United  States  General  Ap- 
praisers, is  not  entitled  to  the  consid- 
eration of  this  court.  U.  S.  v.  McGlb- 
bon  &  Co.,  7  Ct.  Cust.  App.  290. 

9.  "Competent  evidence"  witliin  stat- 
■tOw— A  British  tariff  regulation,  quoted 
and  referred  to  in  brief  of  counsel,  but 
not  offered  or  received  in  evidence,  can- 
not be  considered  as  evidence.  U.  S.  v. 
Monsanto  Chemical  Co.,  7  Ct.  Cust 
App.  340. 

iO.  Jnrisdiction  and  power  of  court 
in  genoraJw^The  Court  of  Customs  Ap- 
peals has  no  jurisdiction  to  review  the 
action  of  the  Board  of  General  Ap- 
praisers in  dismissing  an  appeal  to  re- 
reappraisement  on  the  ground  that  the 


appeal  was  not  signed.     U.  S.  v.  Loeb 
&  Schoenfeld  Co.,  7  Ct.  Cust.  App.  380. 

12.  Conclusiveness  of  decisions  of 
board  of  general  appraisers  and  review 
thereof.— In  order  to  warrant  a  rever- 
sal of  a  decision  of  the  Board  of  United 
States  General  Appraisers  this  court 
must  be  satisfied  that  its  finding  is 
wholly -without  evidence  to  support  it 
or  that  it  was  clearly  contrary  to  the 
weight  of  the  evidence.  U.  S.  v.  Mills 
&  Gibb,  7  Ct.  Cust.  App.  388. 

Mandamus  to  Court  of  Customs  Ap- 
peals.— Supreme  Court's  authority  to 
issue  writ  of  mandamus  to  Court  of 
Customs  Appeals  held  not  broadened  by 
fact  that  the  law  made  the  decision  of 
the  Court  of  Customs  Appeals  final. 
Ex  parte  Park  &  Tilford,  38  S.  Ct.  15, 
245  U.  S.  82,  62  L.  Ed.  164. 

Where  Court  of  Customs  Appeals 
had  already  decided  appeal  on  ground 
that  discretion  of  Secretary  of  Treas- 
ury under  Act  Oct.  3,  1913,  c.  16,  §  3, 
par.  I,  could  not  be  reviewed,  held,  that 
mandamus  would  not  Ue  to  compel  a . 
decision  on  the  merits.    Id. 


CHAPTER  TEN— THE  SUPREME  COURT 


Sec 

1207.  Terms. 

1210.  Original  jurisdiction* 

1211.  Writs  d  prohibition  and  manda- 

mus. 

1213.  AppeUate  jurisdiction. 

1214.  Writs   of  error  from   judgments 

and   decrees    of   State   courts; 
certioritri,  etc. 

1215.  Appeals  and  writs  of  error  from 

United  States  district  courts. 

1216.  Circuit  court  of  appeals  may  cer- 
(     tify  questions  to  Supreme  Court 

for  instructions. 

1217.  Certiorari  to  circuit  court  of  ap- 

peals. 

1218.  Appeals    and    writs    of   error  In 

otiier  cases. 

1219.  Appeals  from  Court  of  Claims. 

1220.  Time  and  manner  of  appeals  from 

the  Court  of  Claims. 


Sec. 

1221.  (Jud.  Code,  |  244.    Repealed.) 

1222.  Writs  of  error  and  appeals  from 

the  Supreme  Courts  of  Arizona 
and  New  Mexico. 

1223.  Writs  of  error  and  appeals  from 

the  Supreme  Court  of  Hawaii 
and  the  Supreme  Court  of  Porto 
Rico. 
1225a.  Appeals  and  writs  of  error  from 

the    Supreme    Court    of    the 

Philippine  Islands. 

1227.  Appeals  and  writs  of  error  fron. 

the   Court   of   Appeals   of   the 
District  of  Columbia. 

1228.  Certiorari   to  Court  of   Appeals, 

District  of  Columbia. 
'1228a.  Appellate  jurisdiction;    time  for 
application. 

1229.  Appellate  jurisdiction   under  the 

bankruptcy  act 
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§  1207.  (Jud.  Code,  §  230,  as  amended.  Act  Sept.  6,  1916,  c.  448,  § 
1.)     Terms. 

Cited    without    deflnlte    applioation.      Ct   624,   61  L.  Ed.   1086,  L.  R.   A. 
Southern  Pacific  Go.  y.  Jensen,  '67  S.       1918G,  451,  Ann.  Gas.  1917E,  900. 

§  1210.  (Jud.  Code,  §  233.)     Original  jurisdiction. 

7.  Actions  by  or  against  states^— Ele- 
mentary rule  that  judicial  power  essen- 
tially involves  right  to  enforce  results 
of  its  exertion  applies  to  judgments 
rendered  in  suits  between  states,  of 
which  Supreme  Gourt  has  original  ju- 
risdiction. Gommonwealth  of  Virginia 
V.  State  of  West  Virginia,  38  S.  Gt. 
400,  246  U.  S.  565,  62  L.  Ed.  883. 

,0n  proceedings  by  commonwealth  of 
Virginia  for  enforcement  against  state 
of  West  Virginia  qf  judgment  requiring 
payment  of  money  rendered  by  Su- 
preme Court,  authority  of  court  to  ren- 
der judgment  is  concluded,  and  cannot 
be  reopened.    Id. 

Where  commonwealth  of  Virginia, 
having  recovered  judgment  for  money 
against  state  of  West  Virginia,  which 
was  unsatisfied,  sought  its  enforcement, 
Supreme  Gourt,  in  view  of  character  of 
parties,  having  announced  its  author- 
ity to  enforce  judgment,  will  not*deter- 
mine  appropriate  remedy,  but  will  re- 
serve that  question.    Id. 

Leave  will  be  denied  a  state  to  file  an 


§  1211.  (Jud.  Code,  §  234.)     Writs 

See  notes  under  §  1239. 

I.  PROHIBITION 

IO'/2.  Parties.— Parties  becoming  co- 
libelants  in  admiralty  case  pending,  by 
an  order  beyond  the  jurisdiction  of  the 
judge  to  make,  may  not,  on  failure  of 
judge  to  make  return  to  rule  to  show 
cause  why  prohibition  should  not  issue, 
be  treated  as  respondents  and  permit- 
ted to  file  return.  In  re  Indiana 
Transp.  Go.,  37  S.  Gt.  126,  242  U.  S. 
281,  61  Lr.  Ed.  301. 

II.  MANDAMUS 

* 

{A)  Jurisdiction  to  issue  writ  and  na- 
ture and  grounds  in  general 

13.  Jurisdiction  and  authority  to  Is- 
sue writ.— Supreme  Gourt's  authority 
to  issue  writ  of  mandamus  to  Gourt  of 
Customs  Appeals  held  not  broadened 
by  fact  that  the  law  made  the  decision 
of  the  Court  of  Customs  Appeals  final. 
—Ex  parte  Park  &  Tilford,  38  S.  Gt. 
15,  245  U.  S.  82,  62  L.  Ed.  164. 

14.  Discretion  of  court  in  granting 

writ.— Mandamus  is  an  extraordinary 
remedial  process  which  is  not  awarded 
as  a  matter  of  right,  but  in  the  exer- 
cise of  a  sound  judicial  discretion. 
Duncan  Townsite  Go.  v.  Lane,  38  S. 
Ct.  99,  245  U.  S.  308,  62  L.  Ed.  309, 
affirming  judgment  Lane  v.  Duncan 
Townsite  Co.,  44  App.  D.  G.  63. 

16.  Existence  and  adequacy  of  other 
remedy.^Refunding  Act  of  1878,  as  to 
levy  and  collection  of  taxes  by  circuit 
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original  bill  in  the  Supreme  Gourt  of 
the  United  States  against  another  state 
and  others;  it  not  being  entitled  to  the 
only  effective  relief  sought,  to  enjoin 
further  administration  by  the  courts  of 
defendant  state  of  the  estate  of  a  de- 
cedent resident  of  plaintiff,  who  died 
leaving  personal  property  in  defendant 
state,  which  under  its  statutes  are 
there  subject  to  probate  proceedings 
and  inheritance  taxes.  State  of  Iowa 
V.  Slimmer,  39  S.  Gt  33,  63  L.  Ed.  — . 

8. Boundaries  between  states.— 

Gases  involving  the  location  of  a 
boundary  between  two  states  had^  no 
effect  as  judicial  determinations  of  the 
boundary  line  as  against  one  of  the 
states  which  was  a  stranger  to  the  rec- 
ord in  both  cases.  State  of  Arkansas 
V.  State  of  Tennessee,  38  S.  Gt.  301, 
246  U.  S.  158,  62  L.  Ed.  638,  L.  B.  A. 
1918D,  258. 

12.  Equity  Jurisdiction  —  Costs.— See 
Oregon  &  G.  R.  Go.  v.  U.  S.,  37  S.  Ot. 
443,  243  U.  S.  549,  61  L.  Ed.  890. 

of  prohibition  and  mandamus. 

court  or  judge  when  county  court  fails 
in  its  duty,  having  been  held  void  by 
Kentucky  decisions,  it  does  not  afford 
a  remedy  which  will  prevent  mandamus 
to  compel  levy  by  county  court 
Hendrickson  v.  Apperson,  38  S.  Ct  44, 
245  U.  S.  105,  62  L.  Ed.  178,  affirming 
judgment  238  P.  473,  151  G.  G.  A.  409; 
Same  v.  Greager,  38  S.  Gt.  46,  245  U. 
S.  115,  62  L.  Ed.  185,  affirming  judg- 
ment Same  v.  Apperson,  238  F.  473, 
151  G.  G.  A.  409. 

Where  a  suit  is  one  which  may  be 
revived,  revivor  in  the  name  of  the 
proper  party  on  the  death  of  one  of  the 
original  parties  is  a  matter  of  right 
and  if  it  be  denied,  denial  may  be  re- 
viewed and  corrected  on  appeal,  so 
that  mandamus  will  not  lie.  Ex  parte 
Slater,  38  S.  Gt  265,  246  U.  S.  128, 
62  L.  Ed.  621. 

{B)  Acts    and    proceedings    of   federal 
courts  and  judges 

17.  Exercise  of  Judicial  powers  in 
generaI.^-Mandamus  is  proper  remedy 
where  federal  district  court  has  ex- 
ceeded its  power  by  suspending  sen- 
tence to  imprisonment  indefinitely 
during  good  behavior.  Ex  parte  U«  S., 
37  S.  Ct.  72,  242  U.  S.  27,  61  L.  Ed. 
129,  L.  R.  A.  1917E,  1178,  Ann.  Gas. 
1917B,  355. 

Where  on  conflicting  motitos  for  re- 
vivor in  case  in  which  one  of  original 
parties  had  died,  court  after  full  hear- 
ing in  regular  course,  granted  one  and 
denied  the  other,  there  was  an  exer- 
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dse  of  jurisdiction,  and  the  defeated 
applicant  is  not  entitled  to  mandamus 
to  review  the  same.  Ex  parte  Slater, 
38  S.  GL  265,  246  U.  S.  128,  62  L.  Ed. 
621. 

19.  Entertaining  and  proceeding 
with  causOd— As  an  order  transferring 
to  the  equity  side  of  the  District  Court 
a  count  in  a  complaint  seeking  damages 
for  breach  of  a  contract  to  bequeath 
a  sum  certain  may  be  regarded  as  a 
denial  of  the  court's  jurisdiction  over 
the  cause  of  action,  mandamus  is  a 
proper  remedy  to  require  the  court  to 
proceed  and  give  plaintiff  her  right  to 
a  trial  at  common  law.  In  re  Simons, 
38  S.  Ct.  497,  247  U.  S.  231,  62  U  Ed. 
1094. 

23.  Removal  of  oauseSe^Refusal  of 
federal  District  Court  in  New  York  to 
remand  cause  removed  to  that  court 
from  state  court  of  New  Hampshire 
may  not  be  reviewed  by  mandamus. 
Ex  parte  Park  Square  Automobile  Sta- 
tion. 37  S.  Ct  732,  244  U.  S.  412,  61 
Ix  Ed.  1231. 


25.  Making  ap  records  and  entering 
Judgments.— Where  Court  of  Customs 
Appeals  had  already  decided  appeal  on 
ground  that  discretion  of  Secretary 
of  Treasury  under  Act  Oct.  3,  1913, 
c.  16,  §  3,  par.  I,  could  not  be  re- 
viewed, held,  that  mandamus  wo\iId  not 
lie  to  compel  a  decision  on  the  merits. 
Ex  parte  Park  &  Tilford,  38  S.  Ct. 
15,  245  U.  S.  82,  62  L.  Ed.  164. 

(E)  Procedure 

32.  Partles^-Where,  in  obedience  to 
direction  of  court  clerk  of  Circuit  Court 
of  Appeals  declined,  ^^ithout  deposit  to 
secure  costs  as  required,  to  file  record 
of  appeal  by  seamen  from  a  decree  dis- 
missing their  libel  to  enforce  payment 
of  wages,  and  such  seamen  applied  to 
the  Supreme  Court  for  a  writ  of  man- 
damus against  clerk,  that  tribunal  may 
disregard  fact  that  clerk  only  was  a 
technical  party,  and  in  the  exercise  of 
a  sound  discretion  determine  propriety 
of  order.  In  re  Abdu,  38  S.  Ct.  447, 
247  U.  S.  27,  62  L.  Ed.  966. 


§  1213.  (Jud.  Code,  §  236.)     AppeUate  jurisdiction. 


Mode  of  review^— Appeal,  not  writ 
of  error,  is  proper  mode  in  reviewing 
in  federal  Supreme  Court  decree  of 
Snpreme  Court  of  Philippine  Islands 
in  a  suit  by  a  wife  for  divorce,  alimony, 
and  division  of  property.  De  La  Rama 
T.  De  La  Rama,  36  S.  Ct.  518,  241  U. 
S.  154,  60  L.  Ed.  932. 


Appeal  is  a  proper  method  of  re- 
viewing, in  federal  Supreme  Court,  un- 
der Act  July  1,  1902,  |  10,  a  decree  of 
the  Supreme  Court  of  the  Philippine 
Islands  in  equity  suit.  Montelibano  v. 
La  Compania  General  De  Tabacos  De 
Filipinas,  36  S.  Ct.  617,  241  U.  S. 
455,  60  L.  Ed.  1099. 


§  1214.  (Jud.  Code,  §  237,  as  amended,  Act  Dec.  23,  1914,  c.  2,  an* 
Act  Sept.  6,  1916,  c.  448,  §  2.)  Writs  of  error  from  judgments 
and  decrees  of  State  courts;   certiorari,  etc. 

authority  to  review  on  certiorari  was 
substituted,  by  Act  Sept.  6,  1916,  § 
2,  was  not  within  the  exception  of  a 
judgment  rendered  before  the  act 
became  operative;  it  not  being  till 
thereafter  that  the  state  Court  of  Ap- 
peals refused  to  exercise  its  discretion- 
ary power  of  review,  rendering  the 
trial  court's  judgment  a  final  judgment 
of  the  court  of  last  resort  of  the  state, 
which  alone  can  be  reviewed.  Andrews 
V.  Virginian  Ry.  Co.,  39  S.  Ct  101,  63 
L.  Ed.  — . 

Where  federal  statutes  under  which 
recovery  was  sought  were  not  alleged 
to  be  invalid,  Springfield  Court  of  Ap- 
peals had  jurisdiction,  in  view  of  Const. 
Mo.  1875,  art.  6,  §  12,  and  Amendment 
1884,  §  5,  since  Court  of  Appeals  was 
highest  court  where  decisions  could 
have  been  had  and  its  judgment  was 
reviewable  by  the  United  States  Su- 
preme Court  under  this  section.  Mitch- 
ell V.  JopUn  Nat.  Bank  (Mo.)  201  S. 
W.  903. 


I.  CONSTITUTIONALITY  AND  CON- 
STRUCTION   AND    OPERA- 
TION   IN  GENERAL 

8.  Coutitutlon  or  laws  of  the  United 
State^-^' Highest  court  of  a  state"  de- 

Haeib-Writ  of  error  to  superior  court 
of  Ohio  will  be  dismissed,  where  judg- 
ment of  such  court  has  been  affirmed 
by  the  Court  of  Appeals  of  that  state, 
with  order  that  the  superior  court  shall 
carry  this  judgment  into  execution,  as 
a  writ  should  have  been  directed  to  the 
Court  of  Appeals  where  state  Su- 
preme Court  has  refused  to  require 
Court  of  Appeals  to  certify  record  to 
it  for  reriew.  Second  Nat,  Bank  of 
Cmcinnati,  Ohio,  v.  First  Nat.  Bank 
of  Okeana,  Ohio,  37  S.  Ct.  236,  242 
U.  8.  600,  ei  L.  Ed.  518. 

Court  of  Appeals  of  Ohio  held  the 
liifhest  court  of  the  state  within  which 
decision  could  be  had  within  Judicial 
Code,  I  237,  governing  writs  of  error 
to  state  courts,  where  it  denied  appli- 
cation to  direct  Court  of  Appeals  to 
certify  the  record  for  review.  Cuya- 
hoga River  Power  Co.  v.  Northern 
Realty  Co.,  37  8.  Ct.  643,  244  U.  S. 
300,  61  L.  Ed.  1153. 

A  judgment  of  a  state  trial  court 
within  a  class  as  to  which  power  of 
national  Supreme  Court  to  review  by 
writ  of   error    was   taken   away,    and 


II.  CHARACTER      OF      DECISIONS 
AND    QUESTIONS    REVIEWABLE 

14.  Final  judgments  or  decrees.— See 
George  A.  Fuller  Co.  v.  Otis  Elevator 
Co.,  38  S.  Ct.  180,  62  L.  Ed.  422. 

The    judgment     of    a     state    court, 
awarding  mandamus  to  enforce  an  or- 

(215) 


/ 


§  12U 


THE  JUDICIAL  CODE  (§  237) 


(Tit  12c 


der  of  the  state  railway  commisBion  di- 
recting it  to  relaj  rails  removed  from 
a  logging  spur  and  to  resume  service 
thereon  on  execution  of  an  indemnity 
bond  in  case  the  order  should  be  vacat- 
ed in  a  pending  suit  in  equity,  is  final 
under  Judicial  Code,  |  237.  Detroit  & 
M.  Ry.  Co.  V.  Michigan  R.  R.  Commis- 
sion, 36  S.  Ct.  424,  240  U.  S.  564,  60 
L.  Ed.  802,  affirming  judgment  Michi- 
gan R.  Commission  v.  Detroit  &  M.  Ry. 
Co.,  144  N.  W.  696,  178  Mich.  230. 

Re-enactment  in  Act  Sept.  6,  1916, 
respecting  review  of  judgments  of  state 
courts,  of  requirements  of  finality,  held 
an  adoption  of  the  construction  pre- 
viously prevailing.  Bruce  v.  Tobin,  38 
S.  Ct.  7,  245  U.  S.  18,  62  L.  Ed.  123, 
denying  certiorari  Tobin  v.  Bruce  (S. 
D.)  162  N.  W.  933. 

34.  Determination  of  controversy— 
Remanding  on  reversal  or  affirmance  or 
dismissal  of  appeals— Judgment  of  high- 
est state  court,  affirming  on  certiorari 
judgment  that  petitioner  was  entitled 
under  Const.  Wash.  art.  1,  §  16,  and 
Laws  1913,  c  133,  to  condemn  land  for 
private  way,  is  not  final  as  to  review  by 
federal  Supreme  -  Court,  where  it  re- 
manded cause  for  assessment  of  dam- 
ages. State  of  Washington  ex  rel. 
Grays  Harbor  Logging  Co.  y.  Coats- 
Fordney  Logging  Co.,  37  S.  Ct.  295,  243 
U.  S.  251,  61  L.  Ed.  702,  dismissing 
writ  of  error  State  v.  Superior  Court 
of  Chehalis  County,  144  P.  722,  82 
Wash.  503. 

Under  Act  Sept.  6,  1916,  judgment 
of  state  Supremre  Court,  reversing  judg- 
ment of  trial  court  and  directing  a  new 
trial,  held  not  reviewable  by  certiorari, 
though  state  Supreme  Court  determin- 
ed the  ultimate  rights  of  the  parties. 
Bruce  v.  Tobin,  38  S.  Ct.  7,  245  U.  S. 
18,  62  L.  Ed.  123,  denying  certiorari 
Tobin  V.  Bruce  (S.  D.)  162  N.  W.  933. 

35.  Real  or  frivolous  federal  ques- 
tions.—Contention  that  municipal  ordi- 
nance subjecting  business  of  private  de- 
tective to  police  supervision  offends 
due  process  of  law  clause  of  Const. 
U.  S.  Amend.  14,  is  not  so  frivolous  as 
not  to  serve  as  basis  of  writ  of  error 
to  a  state  court.  Lehon  v.  City  of  At- 
lanta, 37  S.  Ct.  70,  242  U.  S.  53,  61 
L.  Ed.  145,  affirming  judgment  84  S.  E. 
608,  16  Ga.  App.  64. 

Contention  that  owner  of  shipment 
or  his  authorized  agent  may  act  so 
that  judgment  in  action  against  carrier 
is  res  judicata  is  meant  by  words  *iaw- 
ful  holder'*  in  provisions  of  Carmack 
Amendment  of  June  29,  1906,  §  7,  pars. 
11  and  12,  to  Act  Feb.  4,  1887,  §  20 
tU.  S.  Comp.  St.  1916,  §  8604a),  pro- 
viding that  common  carrier  shall  be 
liable  to  lawful  holder  of  bill  of  lading 
for  injury  to  freight,  is  not  frivolous. 
Pennsylvania  R.  Co.  v.  Olivit  Bros.,  37 
S.  Ct.  468,  243  U.  S.  574.  61  L.  Ed. 
908,  affirm-ing  judgment  Olivit  Bros.  t. 
Pennsylvania  R.  Co.,  90  A.  589,  88  N. 
J    Law.  376. 
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36.  Decision  of. federal  question  pre- 

sented^-Fedcral  questions  not  present- 
ed in  state  court  and  not  necessary  to 
determination  of  cause  will  not  be  re- 
viewed by  United  States  Supreme 
Court.  In  re  Thompson,  102  A.  303, 
116  Me.  473. 

37.  Nature  of  deeisions  reviewable 
in  general.— Writ  of  error  lies  to  fed- 
eral Supreme  Court  from  the  highest 
state  court  where  decree  of  a  federal 
court  was  an  element  in  the  decision 
against  plaintiff  in  error.  Douohue  v. 
Vosper,  37  S.  Ct  350,  243  U.  S.  59,  61 
L.  Ed.  592,  affirming  decree  (Mich.)  155 
N.  W.  407. 

38.  Decisions  founded  on  federal  or 
nonfederal  grounds^— Order  of  Supreme 
Court  dismissing  for  want  of  juris- 
diction writ  of  error  to  Court  of  Ap- 
peals, declaring  that  there  was  no  ques- 
tion under  the  state  or  federal  Con- 
stitution involved,  held  broad  enough  to 
sustain  the  judgment  irrespective  of 
the  merits  of  the  federal  question  in- 
volved. Cuyahoga  River  Power  Co.  v. 
Northern  Realty  Co.,  37  S.  Ct  643. 
244  U.  S.  300,  61  L.  Ed.  1153. 

39. Decisioos  reviewable  be- 
cause not  sustained  on  nonfederal 
ground.— A  decision  of  the  state  court 
upholding  a  paving  assessment  levied 
on  a  street  railway  company  is  review- 
able in  the  federal  Supreme  .Court  on 
the  ground  that  the  ordinance  fixing 
the  obligation  impaired  contract  rights, 
though  the  state  court's  opinion  may 
be  construed  as  asserting  that. the  duty 
to  pave  was  imposed  by  the  railway 
company's  franchise  alone.  Southern 
Wisconsin  Ry.  Co.  v.  City  of  Madison, 
36  S.  Ct.  400,  240  U.  S.  457.  60  L.  Ed. 
739,  affirming  judgment  City  of  Madi- 
son V.  Southern  Wisconsin  Ry.  Co.,  146 
N.  W.  492,  156  Wis.  352. 

40.  —  Decisions  sustained  on  non- 
federal  ground   and   not   revlewabiow— 

Decision  of  Supreme  Court  of  state 
adverse  to  contention  that  under  due 
process  of  law  and  equal  protection  of 
law  clauses  of  Const.  U.  S.  Amend.  14, 
adjudication  of  state  board  of  irriga- 
tion as  to  diversion  through  a  canal  of 
water  from  stream  was  not  binding  on 
those  claiming  under  other  appropria- 
tions, held  not  reviewable  on  writ  of 
error,  where  court  also  decided  that 
canal  company  was  entitled  to  prevail 
on  the  ground  of  estoppel.  Enter- 
prise Irr.  Dist.  v.  Farmers'  Mut.  Canal 
Co.,  37  S.  Ct.  318,  243  U.  S.  157,  61 
L.  Ed.  644,  dismissing  writ  of  error 
Snme  v.  Tri-State  I^nd  Co.,  138  N. 
W.   171,  92   Neb.   121. 

In  suit  on  tax  bill  against  property 
which  city  had  condemned,  decision  ot 
state  Supreme  Court  that  city  was  not 
liable  on  the  tax  bill  or  in  tort  to  an 
assignee  of  the  tax  bill  held  not  re- 
viewable, as  it  rested  upon  general  law 
adequate  to  support  it  independent  of 
decision  under  Const  Amend.  14.  Mu- 
nicipal Securities  Corp.  v.  Kansas  City, 
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38  S.  Ct.  224,  246  U.  S.  6?,  62  L.  Ed. 
579,  dismissing  writ  of  error  177  S.  W. 
856,  265  Mo.  252. 

Where  Supreme  Court  of  Oklahoma,  . 
in  affirming  judgment  denying  probate 
to  alleged  will  of  full-blood  Creek  In- 
dian, based  its  determ-ination  on  non- 
federal ground  sufficient  to  support  it. 
Supreme  Court  of  United  States  will 
not  review  judgment  on  writ  of  error, 
on  ground  that  validity  of  will  was 
governed  by  laws  of  United  States. 
Bilby  V.  Stewart  38  S.  Ct.  264,  240  U. 
S.  255,  62  L.  Ed.  701,  dismissing  writ 
of  error  (Okl.)  153  P.  1173. 

Writ  of  error  to  state  court,  based 
on  a  federal  que.stiQn  being  involved, 
because  of  a  contract  authorizing  sale 
of  land  belonging  to  the  United  States 
covered  by  an  inchoate  homestead  en- 
try, will  be  dismissed;  the  state  court, 
on  sufficient  evidence,  expressly  finding 
that  such  land  was  not  included  in  the 
Contract.  King  v.  Putnam  Inv.  Co.,  39 
S.  Ct.  15. 

Even  if  the  state  Supreme  Court  de- 
cided a  federal  question  adversely  to 
plaintiffs  in  error,  it  will  not  be  con- 
sidered, but  writ  of  error  to  that 
court  will  be  dismissed;  it  having  also 
decided  against  them  on  an  independ- 
ent ground  broad  enough  to  support 
the  judgment,  and  based  wholly  on 
state  statutes  and  procedure,  that  the 
cross-complaint  presenting  the  federal 
question  was  premature,  and  immate- 
rial to  the  question  presented  by  the 
petition,  and  should  have  be^i  strick- 
en. Petrie  v.  Nampa  &  Meridian  Irr. 
Dist.,  39  S.  Ct.  25,  63  L.  Ed.  — . 

41.  Construction  of  United  States 
statates  and  denial  of  rights  thereun- 

dePw— Federal  Supreme  Court  has  ju- 
risdiction of  writ  of  error  to  a  state 
court  in  a  suit  turning  on  construction 
of  an  act  of  Congress  incorporating 
defendant  and  under  which  it  justifies. 
Supreme  Lodge,  K.  of  P.  v.  Mims,  36 
S.  Ct  702,  241  U.  S.  574,  60  L.  Ed. 
1179,  reversing  judgnaent  (Tex.  Civ. 
App.)  167  S.  W.  835. 

Decision  of  the  highest  state  court, 
denying  relief  under  New  Jersey  work- 
men's compensation  act  for  drowning 
in  navigable '  waters,  holding  that  Act 
Oct.  6,  1917,  §  1  (ante,  f  991  [3]),  sav- 
ing to  claimants  rights  and  remedies 
under  the  workmen's  compensation  law 
of  any  state,  was  inapplicable,  being 
passed  after  the  a^^oident,  and  that  the 
rights  of  parties  depended  on  the  mari- 
time laws,  held  not  one  allowing  re- 
riew  by  the  national  Supreme  Court, 
on  writ  of  error,  under  this  section. 
Coon  v.  Kennedy,  39  S.  Ct.  146,  63 
L.  Ed.  — . 

42.  Validity  of  treaties  and  denial  of 
riglits  tliereunder^-Validity  of  treaty 
ia  not  drawn  in  question,  so  as  to  al- 
low, under  this  section,  review  of  de- 
<!i«ion  of  state  court  by  writ  of  error, 


but  the  remedy  is  by  certiorari,  deci- 
sion being  merely  as  to  special  con- 
struction of  treaty  as  giving  a  consul 
certain  power,  under  which  a  right  is 
claimed.  Eric  R.  Co.  v.  Hamilton,  39 
S.  Ct.  95,  63  L.  Ed.  — . 

43.  Decisions  in  favor  of  or  against 
autliority  exercised  under  United 
States  or  officers  thereof.^A  right  un- 
der a  federal  statute  was  claimed  and 
decided  against  within  this  section,  in 
action  against  initial  carrier  of  inter- 
state shipment  to  recover  for  negli- 
gence of  connecting  carrier  and  itself, 
brought  since  the  Carmack  Amendqient 
(U.  S.  Comp.  St.  1916,  §  8604a),  where 
defendant  carrier  pleaded  breach  of  ob- 
ligation in  bill  of  lading  to  report 
claims  to  terminal  carrier  within  a  cer- 
tain time  after  notice  of  arrival,  and 
the  state  court  deciding  that  a  bill  of 
lading  would  be  controlling  in  the  ab- 
sence of  special  facts  found  as  to  ver- 
bal notice  to  terminal  carrier.  St.  Lou- 
is, I.  M.  &  S.  Ry.  Co.  V.  Starbird,  37 
S.  Ct.  462,  243  U.  S.  592,  61  L.  Ed. 
917,  modifying  judgment  177  S.  W.  912, 
118  Ark.  485. 

Refusal  of  the  highest  court  of  the 
state  to  pass  on  question  whether  Em- 
ployers' liiability  Act  April  22,  1908 
(U.  S.  Comp.  St.  1916,  §  8604a) ,  should 
not  have  been-  applied  to  the  action, 
held  not  reviewable  in  federal  Supreme 
Court.    Missouri  Pac.  Ry.  Co.  v.  Taber, 

37  S.  Ct  522.  244  U.  S.  200,  61  L.  Ed. 
1082,  dismissing  writ  of  error  Taber  v. 
Missouri  Pac.  Ry.  Co.  (Mo.)  186  S.  W. 
688. 

Refusal  of  highest  state  court  to  in- 
terfere with  discretion  of  trial  court 
in  refusing  to  permit  answer  to  ^  be 
amended,  so  as  to  show  that  no  tariff 
rate  for  special  trains  had  been  filed, 
is  not  a  denial  of  a  federal  right  which 
federal  Supreme  Court  can  review  on 
writ  of  error,  where  the  cause  had  been 
pending  some  months.  Nevada-Califor- 
nia-Oregon Ry.  V.  Burrus,  37  S.  Ct. 
576.  244  U.  S.  103,  61  L.  Ed.  1019,  dis- 
missing writ  of  error  Burrus  v.  Ne- 
vada-California-Oregon Ry.,  145  P.  926, 

38  Nev.  156. 

44.  Construction  or  validity  of  state 
constitutions  and  statutes  in  general.— 

Whether  state,  so  far  as  it  had  the 
power,  had  by  amendment  vested  part 
of  the  legislative  power  in  the  people 
by  reserving  a  right  to  approve  or  dis- 
approve laws  enacted  by  the  General 
Assembly,  is  a  question  of  state  law 
not  determinable  by  federal  Supreme 
Court  on  writ  of  error.  State  of  Ohio 
ex  rel.  Davis  v.  Hildebrant,  36  S.  Ct. 
708,  241  U.  S.  565,  60  L.  Ed.  1172. 

On  writ  of  error  to  a  state  court,  the 
validity  of  a  state  statute,  under  the 
state  Constitution,  is  not  open  to  con- 
sideration in  the  federal  Supreme 
Court.  Crane  v.  Campbell,  38  S.  Ct. 
98,  245  U.  S.  304,  62  L.  Ed.  304,  af- 
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firming  judgment  Ex  parte  Crane,  151 
P.  1006,  27  Idahoi  671. 

III.  PARTICULAR  CLASSES  OF 
DECISIONS  REVIEWABLE  AS 
INVOLVING  FEDERAL  QUES- 
TIONS 

481/2-  Boundaries    between    etatesw— 

Where  state  Supreme  Court's  decision 
turned  upon  various  treaties  and  acts 
of  Congress  establishing  interstate 
'  boundary  line,  federal  question  is  in- 
volved, conferring  jurisdiction  on  fed- 
eral Supreme  Court  to  review  decision. 
Cisana  v.  State  of  Tennessee,  38  S. 
Ct.  306,  246  U.  S.  289,  62  L.  Ed.  720. 
reversing  judgment  State  ▼.  Muncie 
Pulp  Co.,  104  S.  W.  437,  119  Tenn.  47. 
Whether  two  states,  by  long  ac- 
quiescence in  practical  location  of  their 
common  boundary,  or  by  other  agree- 
ment, had  definitely  fixed  or  changed 
boundary  fixed  by  federal  treaties  or 
statutes,  is  federal  question.    Id. 

50.  Common  law^-Whether  canceUa- 
tion  of  land  contract  is  governed  by  the 
law  of  the  situs,  or  the  place  of  mak- 
ing and  performance,  is  a  question  of 
local  common  law,  not  reviewable  on 
writ  of  error  to  a  state  court  Kryger 
V.  Wilson,  37  S.  Ct  34,  242  U.  S.  171, 

61  L.  Ed.  229,  affirming  judgment  Wil- 
son V.  Kryger,  149  N.  ,W.  721,  29  N. 
D.  28. 

55.  Denying  faith  and  credit  ta  con- 
stitution or  statute  of  another  stale  or 
territory.— Where  it  was  claimed  that 
full  faith  and  credit  was  denied  a  for- 
eign judgment  by  permitting  recovery 
on  insurance  certificate, .  if  unpaid  as- 
sessment was  excessive,  court's  refer- 
ence to  fact  that  directors  did  not 
levy  assessment,  as  a  makeweight,  held 
to  add  nothing  to  the  substantial  basis 
of  the  decision.  Hartford  Life  Ins.  Co. 
V.  Barber,  38  S.  Ct  54,  245  U.  S.  146, 

62  L.  Ed.  208,  reversing  judgments 
Barber  v.  Hartford  Life  Ins.  Co.,  187 
S.  W.  867,  269  Mo.  21,  and  187  S.  W. 
874. 

58.  Denying  faith  and  credit  to  reo- 
ords,  judgments,  and  proceedings  of 
other  states  and  territories.— Some- 
thing more  than  mere  error  in  constru- 
ing statutes  of  a  sister  state  is  nec- 
essary to  sustain  claim  that  there  has 
been  denial  of  full  faith  and  credit  re- 
quired under  Const,  art.  4,  §  1.  Penn- 
sylvania Fire  Ins.  Co.  of  Philadelphia 
V.  Gold  Issue  Min.  &  Mill.  Co.,  37  S. 
Ct.  344,  243  U.  S.  93,  61  L.  Ed.  610, 
affirming  judgment  Gold  Issue  Min.  & 
Mill.  Co.  V.  Pennsylvania  Fire  Ins.  Co. 
of  Philadelphia,  184  S.  W.  999,  267 
Mo.   524. 

Where  decision  of  state  court  is 
challenged  as  not  giving  proper  credit 
to  decree  of  another  state,  motion  to 
dismiss  held  not  to  He  on  ground  that 
decree  was  given  value  given  it  by  the 
statutes  of  the  state  in  which  it  was 
rendered;  this  being  the  question  in 
controversy.    Bates  v.  Bodie,  38  S.  Ct 
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182,  245  U.  S.  520,  dZ  L.  Ed.  444,  L. 
R.  A.  1918C,  355,  reversing  judgment 
Bodie  V.  Bates,  156  N.  W.  8,  99  Neb. 
'   253. 

61.  Due  process  of  law  and  equal 
protection  of  iawsw— Const.  Amend.  14, 
guaranteeing  due  process  of  law  and 
equal  protection  of  the  laws,  does  not 
convert  an  issue  as  to  jurisdiction  of 
a  state  court  into  anything  other  than 
a  question  of  state  law,  the  decision  of 
which  is  binding  on  the  federal  Su- 
preme Court  Gasquet  v.  Lapeyre,  37 
8.  Ct  165,  242  U.  S.  367,  61  L.  Ed. 
367,  dismissing  writ  of  error  Inter- 
diction of  Gasquet,  68  So.  88,  136  La. 
957. 

Contention  that  state  Supreme  Court 
misconceived  the  statute  and  common 
law  of  state,  infringing  due  process  of 
law  and  equal  protection  of  the  law 
clauses  of  Const  U.  S.  Amend.  14,  pre- 
sents no  federal  question.  Enterprise 
Irr.  Dist.  v.  Farmers'  Mut  Canal  Co.,- 
37  S.  Ct.  318,  243  U.  S.  157,  61  L.  Ed. 
644,  dismissing  writ  of  error  Same  v. 
Tri- State  Land  Co.,  138  N.  W.  171,  92 
Neb.  121. 

Decision  of  highest  state  court  sus- 
taining condemnation  proceeding,  where 
owners  asserted  that  it  would  be  tak- 
ing of  property  without  due  process  of 
law  contrary  to  Const  Amend.  14,  is 
reviewable  in  federal  Supreme  Court. 
Hendersontille  Light  &  Power  Co.  v. 
Blue  Ridge  Interurban  By.  Co.,  37  S. 
Ct.  440,  243  U.  S.  563,  61  L.  Ed.  900, 
affirming .  judgment  Blue  Ridge  Inter- 
urban Ry.  Co.  V.  Hendersonville  Light 
&  Power  Co.,  88  S.  B.  245,  171  N.  C. 
314. 

Judgment  of  Oregon  court  of  last 
resort  holding  that  order  of  county 
court  directing  sale  of  lands  of  dece- 
dent to  pay  debts,  made  under  L.  O.  L. 
§§  1252-1270,  was  not  subject  to  col- 
lateral attack  by  nonresident  heirs, 
though  statutory  requirement  as  to 
time  of  hearing  was  not  observed,  and 
heirs  asserted  that  to  sustain  validity 
of  sale  would  deprive  them  of  their 
property  without  due  process,  in  viola- 
tion of  Const.  U.  S.  Amend.  14,  does 
not  involve  validity  of  treaty  or  stat- 
ute of  United  States,  or  statute  of  or 
authority  exercised  under  state;  hence 
writ  of  error  to  review  such  judgment 
will  not  lie,  under  this  section  as 
amended.  Stadelman  v.  Miner,  38  S. 
Ct.  359,  246  U.  S.  544,  62  L.  Ed.  875, 
dismissing  writ  of  error  163  P.  983, 
83  Or.  348,  which  affirmed  on  second 
rehearing  163  P.  585,  83  Or.  348,  which 
reversed  on  rehearing  155  P.  708,  83 
Or.  348. 

Where  property  owner  contended 
that  judgment  of  state  court  allowing 
benefits  to  be  set  off  against  his  claim 
for  damages  to  realty  resulting  from 
construction  and  operation  of  an  ele- 
vated railroad  deprived  him  of  hia 
property  without  due  process  of  law 
in  violation  of  Fourteenth  Amendment, 
question  for  national  Supreme  Court  is 
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not  whether  rule  adopted  by  the  state 
ms  best  supported  by  reason,  but 
▼hether  a  fundamental  right  was  de- 
nied. McCoy  y.  Union  Elevated  R.  Co., 
38  S.  Ct.  504.  247  U.  S.  354,  62  U  Ed. 
1186,  affirming  judgment  111  N.  B. 
517,  271  lU.  490  and  leave  to  file  peti- 
tion for  rehearing  granted  88  S.  Ot. 
581. 

63.  Habeas  corpa8.^A  contention 
based  on  Const*  art  1,  |  9,  forbidding 
suspension  of  writ  of  habeas  corpus, 
presents  no  federal  question,  since  it 
is  not  restrictive  of  state,  but  only 
of  federal,  action.  Gasquet  v.  Lapeyre, 
37  8.  Ct.  165.  242  U.  S.  367,  61  L.  Bd. 
367.  dismissing  writ  of  error  Inter- 
diction of  Gasquet,  68  So.  89,  136  La. 
«57. 

64.  Impairment  of  obligations  of  eon- 
tractsw — Whether  a  municipal  ordinance 
may  be  upheld  without  impairing  an  ad- 
mitted contract  is  a  federal  question 
which  will  support  the  appellate  juris- 
diction of  the  Supreme  Court  over  a 
state  court,  though  a  construction  of 
the  contract  is  necessary.  Southern 
Wisconsin  Ry.  Co.  v.  City  of  Madison, 
36  S.  Ct.  400.  240  U.  S.  457,  60  L.  Bd. 
739,  affirming  judgment  City  of  Madi- 
son V.  Southern  Wisconsin  Ry.  Co.,  146 
N.  W.  492,  156  Wis.  352. 

Impairment  of  a  contract  by  judicial 
decision  does  not  raise  a  federal  ques- 
tion, which  can  be  reviewed  by  the  fed- 
eral Supreme  Court  on  writ  of  error  to 
a  state  court  Kryger  v.  Wilson,  37 
S.  Ct  34,  242  U.  S.  171,  61  D.  Ed.  229, 
affirming  judgment  Wilson  v.  Kryger, 
1^9  N.  W.  721,  29  N.  D.  28.     • 

Decision  of  highest  court  of  state  re- 
fusing to  recognize  any  property  rights 
of  the  Long  Sault  Development  Com- 
pany in  St  Lawrence  river  granted  by 
Laws  N.  Y.  1907,  c.  355,  is  not  review- 
able in  federal  Supreme  Court  on  the- 
ory that  contract  obligations  were  im- 
paired by  effect  given  by  state  court  to 
Laws  N.  Y.  1913,  c.  452,  where  deci- 
sion held  the  original  grant  unconstitu- 
tional Long  Sault  Development  Co.  v. 
Call,  37  S.  Ct  79.  242  U.  S.  272,  61  L. 
Ed.  294,  dismissing  writ  of  error  Same 
V.  Kennedy,  105  N.  E.  849,  212  N.  Y.  1, 
Ann.  Gas.  1915D,  56. 

Decision  of  the  highest  court  of  the 
state  that  reduced  street  railway  fares 
must  be  given  in  territory  annexed  to 
Detroit  by  Acts  Mich.  June  16,  1905 
(Loc.  Acts  1905,  No.  655),  June  19, 
1907  (Loc.  Acts  1907,  No.  665)  and  Oct. 
24,  1907  (Acts  [Ex.  Sess.]  No.  1),  on 
fines  operated  under  franchise  thereto- 
fore acquired  by  railroad  under  Comp. 
Laws  Mich.  1897,  §  6448,  held  to  sus- 
tain writ  of  -error  on  ground  that  such 
franchises  were  protected  by  the  con- 
tract clause  of  the  federal  Constitution 
so  as  to  authorize  a  higher  fare.  De- 
troit United  Ry.  v.  People  of  State  of 
Michigan,  37  S.  Ct  87,  242  U.  S.  238. 
61  L.  Ed.  268,  reversing  judgments 
People  y.  Detroit  United  Ry.,  125  N. 


W.  700,  162  Mich.  460,  139  Am.  St. 
Rep.  582  and  City  of  Detroit  v.  Same, 
139  N.  W.  66,  173  Mich.  314. 

Contention  that  opening  of  street 
through  hospital  grounds  violated  con- 
tract clause  of  federal  Constitution 
held  so  devoid  of  merit  as  to  justify 
dismissal  for  want  of  jurisdiction  of 
writ  of  error  to  state  court.  Contribu- 
tors to  Pennsylvania  Hospital  v.  City 
of  Philadelphia,  38  S.  Ct.  35,  245  U. 
S.  20,  62  L.  Ed.  124,  affirming  decree 
98  A.  1077,  254  Pa.  392. 

Decision  of  state  court  that  manda- 
mus would  not  lie  against  county  treas- 
urer to  enforce  contract  claim,  but  that 
remedy  was  by  proceedings  against  dif- 
ferent officers  or  the  county,  does  not 
impair  contract  rights,  so  as  to  allow 
review  by  national  court.  Farson.  Son 
&  Co.  V.  Bird,  39  S.  Ct  111,  63  L. 
Bd..  — . 

66.  Indian  tribes,  actions  by  or 
against. — A  ruling  of  the  highest  state 
court  adverse  to  contention  that  deed 
from  heir  of  a  Chickasaw  allottee  was 
champertous  is  not  reviewable  in  fed- 
eral Supreme  Court  on  writ  of  error. 
Gannon  v.  Johnston,  37  S.  Ct.  330,  243 
U.  S.  108,  61  L.  Ed.  622,  affirming  judg- 
ment 140  P.  430,  40  Okl.  695,  Ann.  Gas. 
1915D,  522. 

Holding  of  state  court  that  purchas- 
er had  burden  of  showing  that  Indian 
allottee  had  heirs  other  than  those  ex- 
ecuting deed  under  which  vendor  claim- 
ed, and  that  mere  suggestion  that  there 
might  be  other  heirs  did  not  make  title 
unmerchantable,  held  a  matter  of  state 
law,  with  which  the  Supreme  Court  had 
no  concern.  Egan  v.  McDonald,  38  S. 
Ct  223,  246  U.  S.  227,  62  L.  Ed.  680, 
affirming  judgment  153  N.  W.  915,  36 
S.  D.  92. 

68.   Interstate     com mercew— Whether 

the  liability  of  an  interstate  carrier  un- 
der Act  Feb.  4,  1887,  as  amended  by 
Act  June  29,  1906  (U.  S.  Comp.  St 
1916,  §  8604a),  was  changed  to  that  of 
a  warehouseman  under  a  local  law, 
casting  the  burden  of  proof  upon  a 
warehouseman  in  case  of  loss  by  fire, 
held  a  federal  question  supporting  the 
appellate  jurisdiction  of  the  federal  Su- 
preme Court  over  a  state  court 
Southern  Ry.  Co.  v.  Prescott,  36  S.  Ct 
469,  240  U.  S.  632,  60  L.  Ed.  836,  re- 
versing judgment  Prescott  v.  Southern 
Ry.  Co..  83  S.  E.  781,  99  S.  C.  422. 

Federal  question  sustaining  writ  of 
error  from  federal  Supreme  Court  to  a 
state  court  held  involved  by  decision  of 
latter  court  that  an  embargo,  by  which 
railroad  at  request  of  paper  company 
refused  to  furnish  cars  to  shippers  to 
such  paper  company  which  it  was 
bound  to  receive,  violates  Hepburn  Act. 
Menasha  Paper  Co.  v.  Chicago  &  N.  W. 
Ry.  Co.,  36  S.  Ct.  501,  241  U.  S.  55,  60 
L.  Ed.  885,  affirming  judgment  Chicago 
&  N.  W.  Ry.  Co.  V.  Menasha  Paper 
Co.,  149  N.  W.  751,  159  Wis.  508. 

Construction  of  bill  of  lading  for  an 
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interstate  shipment  under  Carmack 
Amendment  (U.  S.  Comp.  St.  1916,  § 
8604a),  is  a  federal  question.  Georgia, 
F.  &  A.  Ry.  Co.  y.  BUsh  MiUing  Co., 
36  S.  Ct.  641,  241  U.  S.  190,  60  L.  Ed. 
948,  affirming  judgment  82  S.  E.  784, 
15  Ga.  App.  142. 

■  A  holding,  that  facts  controlling  in  a 
suit  for  delay  in  delivery  of  interstate 
shipment  in  which  carrier  relied  on  in- 
terstate bill  of  lading  as  a  defense  must 
not  be  considered  because  bill  of  lad- 
ing gives  innocent  purchaser  greater 
rights  than  those  enjoyed  by  the  ship- 
per, is  a  decision  of  a  federal  question. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Harold, 
36  S.  Ct.  665,  241  U.  S.  371,  60  L.  Ed. 
1050,  reversing  judgment  Harold  y. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  144  P. 
823,  93  Kan.  456. 

Whether  Congress  has  covered  sub- 
ject of  headlights  by  amendment  of 
March  4,  1915,  to  Boiler  Inspection 
Act  Feb.  17,  1911  (U.  S.  Comp.  St. 
1916,  §§  8G39a-8639d),  so  as  to  inval- 
idate order  of  state  railroad  commis- 
sion ^when  applied  to  interstate  com- 
merce as  to  headlights  of  engines,  is 
not  open  to  review,  where  the  judgment 
refusing  to  enjoin  enforcement  of  order 
was  entered  before  passage  of  amend- 
ment. Vandalia  R.  Co.  v.  Public  Serv- 
ice Commission  of  Indiana,  37  S.  Ct. 
93,  242  U.  S.  255,  61  L.  Ed.  276,  affirm- 
ing judgment  Same  v.  Railroad  Com- 
mission of  Indiana,  101  N.  E.  85,  182 
Ind.  382. 

Where  defeated  party  insisted  in 
highest  state  court  on  its  rights  under 
Interstate  Commerce  Act,  §  8  (U.  S. 
Comp.  St.  1916,  §  8572),  an  appeal  lies 
on  adverse  decision  to  federal  Supreme 
Court.  Louisville  &  N.  R.  Co.  v.  Ohio 
Valley  Tie  Co.,  37  S.  Ct.  120,  242  U.  S. 
288,  61  L.  Ed.  305,  reversing  judgment 
170  S.  W.  633,  161  Ky.  212. 

The  federal  Supreme  Court  has  juris- 
diction of  writ  of  error  to  state  court 
to  review  decision  adverse  to  conten- 
tion that  local  freight  rate  between  sta- 
tions in  the  state  is  so  related  to 
through  rates  to  place  of  shipment 
from  districts  outside  the  state  as  to 
exclude  regulation  by  Illinois  Public 
Utilities  Commission.  Chicago,  M.  & 
St.  P.  R.  Co.  V.  State  PubUc  Utilities 
Commission  of  Illinois,  37  S.  Ct.  173, 
242  U.  S.  333.  61  L.  Ed.  341,  affirming 
judgment  108  N.  E.  729,  268  111.  49. 

Judgment  of  highest  court  on  ground 
of  validity  of  stipulation  in  interstate 
through  bill  of  lading  may  be  reviewed 
in  federal  court  on  cross  writ  of  error, 
where  consignee  asserts  that  Carmack 
amendment  was  violated  by  such  stipu- 
lation. St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Starbird,  37  S.  Ct.  462,  243  U.  S.  592, 
61  L.  Ed.  917,  modifying  judgment  177 
S.  W.  912,  118  Ark.  485. 

Case  involving  rights  under  interstate 
bills  of  lading  issued  under  Carmack 
Amendment  (U.  S.  Comp.  St.  1916,  § 
8604a),   is   reviewable   in   federal   Su- 
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preme  Court  on  writ  of  error  to  state 
court.  Gulf,  C.  &  S.  F.  By.  Co.  v: 
Texas  Packing  Co.,  37  S.  Ct.  487,  244 
U.  S.  31,  61  L.  Ed.  970,  affirming  judg- 
ment (Tex.  Civ.  App.)  172  S.  W.  195. 
The  contention  that  a  steamship  com- 
pany engaged  in  interstate  commerce 
could  not  be  subjected  to  Workmen's 
Compensation  Act  Ohio,  May  31,  1911, 
without  burdening  such  commerce,  con- 
trary to  Const  art.  Jl,  §  8,  will  not 
serve  as  basis  of  writ  of  error  from 
federal  Supreme  Court.  Valley  S.  S. 
Co.  V.  Wattawa,  37  S.  Ct  523,  244  U. 
S.  202,  61  L.  Ed.  1084. 

71.  National  banksw— Contention  that 
under  National  Bank  Act,  rules  of  di- 
rectors of  national  bank  did  not  em- 
power cashier  to  sell  shares  of  stock 
belonging  to  the  bank,  presents  no  fed- 
eral question  supporting  appellate  ju- 
risdiction of  federal  Supreme  Court. 
Union  Nat  Bank  v.  McBoyle,  37 'S.  Ct. 
370,  243  U.  S.  26,  61  L.  Ed.  570,  dis- 
missing writ  of  error  McBoyle  v.  Un- 
ion Nat.  Bank,  142  P.  837, 168  Cal.  263. 

80.  Pleading  and  practice.— See  Ne- 
vada-California-Oregon Ry.  V.  Burrus, 
37  S.  Ct.  576,  244  U.  S.  103,  61  L.  Ed. 
1019,  dismissing  writ  of  error  Burrus 
V.  Nevada-California-Oregon  Ry.,  145 
P.  926,  38  Nev.  156. 

Whether  a  declaration,  in  an  action 
against  a  railway  company  for  death  of 
an  employ^,  permitted  recovery  at  com- 
mon law  is  a  question  of  local  law,  in 
the  absence-  of  a  showing  that  the  in- 
jury, came  within  the  federal  Employ- 
ers' Liability  Act  (U.  S.  Comp.  St. 
1916,  §  8657  et  seq.)  and  is  therefore 
not  reviewable  on  error  to  a  state  court 
from  the  federal  Supreme  Court.  Os- 
borne V.  Gray.  36  S.  Ct.  486,  241  U.  S. 
16.  60  L.  Ed.  865. 

Whether  two  years*  limitation  pre- 
scribed by  Employers*  Liability  Act 
was  disregarded  by  permitting  amend- 
ment to  the  complaint  is  a  federal 
question  subject  to  re -examination  by 
writ  of  error.  Seaboard  Air  Line  Ry. 
V.  Renn,  36  S.  Ct.  567,  241  U.  S.  290, 
60  L.  Ed.  1006,  affirming  judgment 
Renn  v.  Seaboard  Air  line  Ry.,  86  S. 
E.  964,  170  N.  C.  128. 

Objection  that  copy  of  document  sued 
6n  should  have  been  filed  with  the  dec- 
laration in  a  state  court  is  not  review- 
able in  federal  Supreme  Court  on  writ 
of  error.  Chicago  Life  Ins.  Co.  v. 
Cherry,  37  S.  Ct.  493,  244  U.  S.  25,  61 
L.  Ed.  966,  affirming  judgment  Cherry 
V.  Chicago  Life  Ins.  Co.,  190  111.  App. 
70. 

Whether  state  Supreme  Court  should 
take  judicial  notice  that  principal  river 
of  the  state  is  navigable  at  the  state 
capital  held  a  question  of  state  law,  and 
federal  Supreme  Court  could  not  pro- 
nounce its  action  erroneous.  Wear  v. 
State  of  Kansas  ex  rel.  Brewster,  38  8» 
Ct  55,  245  U.  S.  154,  62  L.  Ed.  214, 
Ann.  Cas.  1918B,  586,  affirming  juds> 
ment  State  ex  reL   Dawson  y«  Akera 
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140  P.  637,  92  Kan.  169,  Ann.  Gas. 
1916B,  543. 

Where  action  under  federal  Employ- 
ers' Liability  Act  is  tried  in  state  court, 
questions  purely  of  local  practice  are 
not  reviewable  by  Supreme  Court  of 
United  States  on  writ  of  error  to  high- 
est state  court.  Louisville  &  N.  R. 
Co.  V.  HoUoway,  38  S.  Ct.  379,  246  U. 
S.  525,  62  L.  Ed.  867,  affirming  judg- 
ment Same  y.  Holloway's  Adm'r,  181  S. 
W.  1126,  168  Ky.  262. 

Where  railroad  company  which  had 
been  notified  of  Missouri  attorney's  lien 
on  his  client* s  cause  of  action  satisfied 
judgment  in  favor  of  client  rendered  in 
federal  court  in  action  brought  by  sec- 
ond attorney,  enforcement  of  lien  of 
first  attorney  given  by  Rev.  St.  Mo. 
1909,  §1  964,  965,  by  action  in  state 
court  against  railroad  company  did  not 
deprive  it  of  any  right  guaranteed  by 
Vnlted  States  Constitution  or  Statutes, 
so  as  to  warrant  review  by  National 
Supreme  Court  of  state  court's  judg- 
ment on  writ  of  error  under  this  sec- 
tion as  amended.  Union  Pac.  R.  Co. 
V.  Laughlin,  38  S.  Ct.  436,  247  U.  rf. 
204,  62  L.  Ed.  1073,  dismissing  writ 
of  error  Laughlin  v.  Union  Pac.  Ry. 
Co.,  196  S.  W.  398.  196  Mo.  App.  641. 

82.  Poblic  lands,  entries  thereon,  and 
titles  derived    from    state    or    United 

StateSd— Whether  a  person  has  acquir- 
ed title  by  adverse  possession  to  lands 
conveyed  by  United  States  to  state  in 
aid  of  railroad  construction  is  a  local 
question  not  open  to  review  on  writ  of 
error  to  a  state  court.  Donohue  v. 
Vosper.  37  S.  Ct.  350,  243  U.  S.  59, 
W  L.  Ed.  592,  affirming  decree  (Mich.)  • 
155  N.  W.  407. 

A  judgment  of  a  state  court  holding 
certain  school  lands  vnthin  a  forest 
reservation  subject  to  condemnation  by 
a  water  company  is  reviewable  in  the 
federal  Supreme  Court,  where  opin- 
ion of  state  court  shows  that  Rev.  St. 
SI  2275,  2276  (U.  S.  Comp.  St.  1916, 
H  4860,  4861),  giving  right  to  select 
other  lands  in  lieu  of  school  sections, 
were  basis  for  decision.  State  of  Cal- 
ifornia V.  Deseret  Water,  Oil  &  Irri- 
gation Co.,  37  S.  Ct.  394,  243  U.  S. 
415,  61  L.  Ed.  821,  reversing  judgment 
Deseret  Water  Oil  &  Irr.  Co.  v.  State, 
138  P.  981,  167  Cal.  147. 

83.  Removai    of    causes    to    federal 

coBrtv— Where  District  Court  remanded 
cause  to  state '  court  because  jurisdic- 
tional amount  was  not  involved,  order 
of  appellate  state  court  affirming  judg- 
ment denying  motion  to  set  aside  re- 
moval to  federal  court  ^s  not  subject 
to  review  in  federal  Supreme  Court,  be- 
ins  an  attempt  to  review,  contrary  to 
Jadicial  Code,  f  28  (U.  S.  Comp.  St. 
1916.  S  1010),  order  of  federal  court 
remanding  cause.  Zankaus  v.  Felten- 
Btein,  37  S.  Ct.  567,  244  U.  S.  127,  61 
L.  Ed.  1036. 


64.  Qnestione  of  faot^On  writ  of 
error  to  state  court  the  Supreme  Coart 
must  examine  the  evidence  to  deter- 
mine the  validity  of  the  claim  that  there 
was  no  substantial  evidence  that  a  de- 
fect in  a  power  brake  contributed  to 
the  death  of  an  employ^,  as  this  pre- 
sents a  federal  question  of  law.  Union 
Pac.  R.  Co.  V.  HuxoU,  38  S.  Ct.  187, 
245  U.  S.  535,  62  L.  Ed.  455,  affirm- 
ing judgment  Huxoll  v.  Union  Pac.  R. 
Co.,  155  N.  W.  900,  99  Neb.  170. 

In  action  under  federal  Employers' 
Liability  Act,  tried  in  state  court  where 
judgment  for  plaintiff  was  affirmed  by 
highest  state  tribunal,  question  of  ex- 
cessiveness  of  damages  cannot  be  re- 
viewed in  federal  Supreme  Court  on 
writ  of  error.  Louisville  &  N.  R.  Co. 
V.  Holloway,  38  S.  Ct.  379,  246  U.  S. 
525,  62  L.  Ed.  867,  affirming  judgment 
Same  v.  Hollowoy's  Adm'r,  181  S.  W. 
1126,  168  Ky.  262. 

86.  Taxation  and  assessmentSd— Ex- 
tent of  authority  of  a  city  under  its 
charter,  the  validity  of  its  ordinances, 
and  the  rights  of  parties  under  assess- 
ment proceedings,  are  all  state  ques- 
tions as  to  which  decision  of  state 
court  is  controlling  on  federal  Supreme 
Courti  St.  Louis  &  Kansas  City  Land 
Co.  V.  Kansas  aty,  36  S.  Ct.  647,  241 
U.  S.  419,  60  L.  Ed.  1072,  affirming 
judgment  Kansas  City  v.  St.  Louis  & 
Kansas  City  Land  Co.,  169  S.  W.  62, 
260  Mo.  395. 

Whether  assessment  of  benefits  in 
street  widening  proceedings  on  portion 
of  one's  property  is  an  adjudication 
that  the  other  portions  were  not  bene- 
fited is  a  question  of  state  law  not  re- 
viewable on  writ  of  error  to  a  state 
court.    Id. 

Ruling  of  state  court  as  to  effect,  as 
to  curative  proceeding  to  assess  bene- 
fits, of  a  decree  in  a  state  court  hold- 
ing assessment  void,  does  not  present 
a  federal  question.    Id. 

Federal  Supreme  Court  held  to  have 
nothing  to  do  with  consistency  or  in- 
consistency of  state  courts'  decisions 
as  to  taxability  of  bank  deposits  in  an- 
other state.  Fidelity  &  Columbia 
Trust  Co.  V.  City  of  Louisville,  Ky., 
38  S.  Ct.  40,  245  U.  S.  54,  62  L.  Ed. 
145,  L.  R.  A.  1918C,  124,  affirming 
judgments  Ewald's  Ex'r  v.  Same,  181 
S.  W.  1095,  168  Ky.  71,  188  S.  W.  652, 
171  Ky.  509,  and  189  S.  W.  438,  172 
Ky.  451. 


IV.  PROCEDURE,  RECORD,  AND 
REVIEW 

(A)  Presentation  of  federal  question 

88.  Necessity  of  raising  federal  ques- 
tiond— Federal  questions  not  presented 
in  state  court  and  not  necessary  to  de- 
termination of  cause  will  not  be  re- 
viewed    by     United     States     Supreme 
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Court  In  re  Thompson,  102  A.  808, 
116  Me.  473. 

89.  Manner  and  time  of  presenting 
federal  question  in  general.— To  be- 
come basis  of  proceeding  in  error  from 
United  States  Supreme  Court  to  any 
state  Supreme  Court,  "a  right,  privi- 
lege or  immunity"  claimed  under  a 
federal  statute  must  have  been  "es- 
pecially set  up  and  claimed"  and  must 
have  been  denied,  in  view  of  Comp. 
St.  1916,  I  1214.  Atlantic  Cuast  Line 
R.  Co.  V.  Mims,  37  S.  Ct.  188,  242  U. 
S.  532,  61  L.  Ed.  476.  See,  also.  Mo. 
Pac.  Ry.  Co.  v.  Taber,  37  S.  Ct.  522, 
244  U.  S.  200.  61  L.  Ed.  1082. 

90.  ^—  Federal    question    raised.^- 

Plaintiffs  suing  directors  of  a  national 
bank  to  recover  deposits  on  the  ground 
of  false  representations  as  to  bank's 
financial  condition  held,  entitled  to  ap- 
peal to  the  federal  Supreme  Court 
from  a  judgment  of  the  highest  state 
court  reversing  the  judgment  in  their 
favor  in  the  trial  court,  though  they 
did  not  base  their  action  on  Rev.  St.  f 
5239  (Comp.  St.  1916,  §  9831),  and  the 
application  of  such  statute  was  sug- 
gested by  defendants'  answer.  Jones 
Nat.  Bank  v.  Yates,  36  S.  Ct  429,  240 
U.  S.  541,  60  L.  Ed.  788,  reversing 
judgment  139  N.  W.  844,  1135,  93  Neb. 
121. 

The  question  whether  proper  effect 
was  given^  to  Interstate  Commerce 
Act,  and  its  amendments,  in  interpret- 
ing biU  of  lading  for  interstate  ship-' 
ment,  requiring  notice  of  claims  to  be 
given  to  carrier's  officers  as  excluding 
officers  of  connecting  carriers,  held 
fairly  presented  so  as  to  sustain  writ 
of  error  from  federal  Supreme  Court. 
Northern  Pac.  Ry.  Co.  v.  Wall,  30  S. 
Ct.  493,  241  U.  S.  87.  60  L.  Ed.  905, 
reversing  judgment  Wall  v.  Northern 
Pac.  Ry.  Co.,  145  P.  291,  50  Mont.  122. 

Where  state  Supreme  Court  treats 
federal  questions  as  necessarily  involv- 
ed, decides  them  against  plaintiff  in 
error,  and  could  not  otherwise  have 
reached  same  result,  it  is  immaterial 
how  questions  were  raised,  in  so  far 
as  Supreme  Court's  jurisdiction  to  re- 
view decision  is  concerned.  Cissna  v. 
State  of  Tennessee,  38  S.  Ct.  306,  246 
D.  S.  289,  62  L.  Ed.  720,  reversing 
judgment  State  v.  Muncie  Pulp  Co., 
104  S.  W.  437,  119  Tenn.  47. 

91.  —^  Federal  question  not  raised. 

—Refusal  of  state  court,  upheld  by 
highest  court  of  state,  to  admit  testi- 
mony in  support  of  claim  under  federal 
Employers*  Liability  Act  April  22, 
1908  (U.  S.  Comp.  St.  1916,  §  8G57 
et  seq.),  held  not  a  denial  of  a  federal 
right  which  the  federal  Supreme  Court 
can  review,  where  such  claim  was  not 
asserted  so  as  to  call  for  its  considera- 
tion by  the  highest  state  court.  Atlan- 
tic Coast  Line  R.  Co.  v.  Mims,  37  S. 
Ct  188,  242  U.  S.  532,  61  L.  Ed.  476, 
dismissing  writ  of  error  Mims  ▼.  At- 
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lantic  Coast  Line  B.  Co.,  85  S.  E.  372, 
100  S.  C.  375. 

92.  ^—  Appellate  courts— Carrier 
which  has  abandoned  application  for 
modification  of  order  of  state  railroad 
commission  requiring  headlights  on 
locomotives  cannot  urge  on  writ  of 
error  to  a  state  court  that  the  order 
is  so  uncertain  as  to  be  a  denial  of  due 
process  of  law.  Vandalia  R.  Co.  v. 
Public  Service  Commission  of  Indiana 
37  S.  Ct.  93,  242  U.  S.  255,  61  L.  Ed. 
276,  affirming  judgment  Same  v.  Rail- 
road Commission  of  Indiana,  101  N.  E. 
85,  182  Ind.  382. 

The  claim  that  a  state  court  denied 
a  judgment  of  a  sister  state  the  credit 
to  which  it  was  entitled  under  Const, 
art.  4,  §  1,  and  Rev.  St.  |  905  (Comp. 
St.  1916,  I  1519),  held  not  to  serve  as 
basis  for  writ  of  error  to  state  court, 
where  the  effect  of  the  judgment  in  the 
courts  of  the  state  where  rendered  was 
not  raised  below.  Gasquet  v.  Lapeyre, 
37  S.  Ct.  165,  242  U.  S.  367,  61  L.  Ed. 
367,  dismissing  writ  of  error  Interdic- 
tion of  Gasquet,  68  So.  89,  136  La.  957. 

Objections  that,  in  advance  of  deter- 
mination by  Interstate  Commerce 
Commission  as  to  whether  routing  was 
reasonable,  state  courts  assumed  ju- 
risdiction of  action  to  recover  amount 
equal  to  that  by  which  freight  for  ship- 
ments carried  on  interstate  route  be- 
tween intrastate  points  exceeded  intra- 
state rate,  are  available  in  Supreme 
Court,  though  first  urged  in  state  Su- 
preme Court,  where  they  were  consid- 
ered and  overruled.  Northern  Pac.  Ry, 
Co.  V.  Solum,  38  S.  Ct.  550,  247  U.  S. 
477,  62  L.  Ed.  1221,  reversing  judg- 
ments Solum  V.  Northern  Pac.  Ry.  Co., 
157  N.  W.  996,  133  Minn.  93,  and  Mon- 
arch Elevator  Co.  v.  Same^  157  N.  W. 
998,  133  Minn.  461,  and  dismissing  writ 
of  error  Duluth  Elevator  Co.  v.  Same, 
162  N.  W.  1087,  136  Minn.  468. 

93.  —^  After  decision  on  appeals- 
Claim  that  the  case  is  governed  by 
federal  law,  raised  after  the  case  had 
twice  been  passed  on  by  state  Supreme 
Court,  is  too  late  to  allow  of  error  to 
such  court.  Missouri,  K.  &,  T.  Ry.  Co. 
▼.  Sealy,  39  S.  Ct.  97,  63  L.  Ed.  — . 

Petition  for  writ  of  error  on  ground 
that  federal  question  sought  to  be  rais- 
ed did  not  exist  until  after  filing  of  the 
court's  opinion  would  be  denied  where 
opinion  was  within  agreed  statement  of 
facts  on  which  the  case  was  tried,  on  a 
matter  not  material  to  decision.  Wren 
v.  Dixon  (Nev.)  167  P.  324,  denying 
petition  for  writ  of  error  to  the  United 
States  Supreme  Court  161  P.  722. 

94.  —  On  rehearing.— Objection 
that  intervener  holding  bonds  in  suit 
to  enjoin  collection  of  drainage  tax 
was  not  given  opportunity  to  defend  in 
violation  of  Const.  U.  S.  Amend.  14, 
held  raised  in  time  to  serve  as  basis  of 
writ  of  error  from  the  federal  Supreme 
Court  when  first  made  in  assignment 
of  errors  filed  in  state  Supreme  Court 
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on  refusal  to  consider  application  for 
rehearing.  Saunders  y.  Shaw,  37  S. 
Ct  638,  244  U.  S.  317,  61  U  Ed.  1163, 
reversing  judgment  Shaw  y.  Board  of 
Com'rs  of  Bayou  Terre-Aux-Boeufs 
Drainage  Dist.,  70  So.  910,  138  La. 
917. 

Where  plaintiffs  in  error  did  not  raise 
any  federal  question  until  their  second 
petition  for  rehearing,  after  state  Su- 
preme Court  had  affirmed  judgment  on 
adequate  nonfederal  ground,  question 
was  raised  too  late  for  consideration 
on  writ  of  error  sued  out  from  United 
States  Supreme  Court.  Bilby  v.  Stew- 
art. 38  S.  Ot,  264,  246  U.  S.  255,  62 
L.  Ed.  701,  dismissing  writ  of  error 
(Okl.)  153  P.  1173. 

To  suggest  or  set  up  a  federal  ques* 
tion  for  the  first  time  in  a  petition  for 
rehearing  in  the  highest  court  of  the 
state  is  not  in  time.  Wren  v.  Dixon 
(Nev.)  167  P.  324,  denying  petition  for 
writ  of  error  to  the  United  States  Su- 
preme Court  161  P.  722. 

95.  Sufflelency  of  presentation  of 
federal  question  in  generaf*— Objection 
to  application  to  steamship  company  of 
the  Workmen's  Compensation  (Act 
Ohio.  May  31,  1911,  because  Const,  art. 
3,  §  2,  gave  federal  courts  jurisdiction 
of  all  cases  of  admiralty,  is  not  ground 
for  writ  of  error,  where  it  was  not 
presented  to  the  trial  court,  nor  clearly 
pointed  out  to  Court  of  Appeals  of 
state.  Valley  S.  S.  Co.  v.  Wattawa, 
37  S.  Ct  523,  244  U.  S.  202,  61  L.  Ed. 
1084. 

Where  Minnesota  statute  giving  at- 
torneys lien  on  cause  of  action  was 
held  applicable  to  action  based  on  fed- 
eral Employers'  Liability  Act,  and 
pleadings  showed  that  action  was  one 
for  injuries  received  in  interstate  com- 
merce, and  question  of  applicability  of 
statute  was  discussed  in  state  court, 
constitutional  question  was  sufficiently 
raised  to  authorize  writ  of  error. 
Dickinson  v.  Stiles,  38  S.  Ct.  415,  246 
U.  S.  631,  62  L.  Ed.  90S,  affirming 
judgment  Holloway  v.  Dickinson,  163 
N.  W.  791,  137  Minn.  410. 

Where,  jn  action  to  quiet  title,  plain- 
tiff, grantee  of  father  of  deceased 
Chickasaw  Indian  allottee,  claimed 
decease  was  legitimate  child  and 
hence  his  father  was  his  heir,  and  de- 
fendant claimed  as  heir  of  deceased 
as  being  illegitimate,  refusal  of  re- 
quests by  defendant  for  ruling,  in  ef- 
fect, that  a  marriage  of  Chickasaw s, 
although  in  accord  with  their  customs, 
was  invalid  under  Chickasaw  Act  Oct. 
12,  1876,.  unless  solemnized  by  a  judge 
or  preacher,  and  hence  not  validated  by 
Act  May  2,  189D,  §  38,  vaUdating  pre- 
vious marriages  "contracted  under  the 
laws  or  tribal  customs  of  any  Indian 
nation,"  opened,  although  somewhat 
remotely,  a  federal  question,  as  to 
proper  construction  of  the  1800  act. 
Carney  v.  Chapman,  38  S.  Ct.  449, 
247  U.  S.  102,  62  L.  Ed.  1005.  affirm- 
ing judgment  (Okl.)  158  P.  1125. 


{B)  Bight  of  review  and  parties  entitled 

thereto 

i02.  Parties  entitied  to  a  review.^ 

The  constitutionality  of  the  compul- 
sory insurance  provisions  of  Iowa  elec- 
tive Workmen's  Compensation  Act,  ^ 
42,  will  not  be  considered  by  the  fed- 
eral Supreme  Court  at  the  instance  of 
an  employer  not  accepting  the  act, 
where  the  highest  state  court  has 
held  that  an  employer  not  accepting  is 
not  compelled  to  insure.  Hawkins  ▼. 
Bleakly,  37  S.  Ct.  255,  243  U.  S.  210, 
61  L.  Ed.  678,  affirming  decree  Same 
▼.  Bleakley  (D.  C.)  220  F.  378. 

(C)  Writ  of  error  or  certiorari  and  pro- 
cedure thereon 

106.  Form  of  remedy  for  review. — 

See  Chicago  Life  Ins.  Co.  v.  Cherry, 
37  S.  Ct.  492.  244  U.  S.  25,  61  L.  Ed. 
966,  affirming  judgment  Cherry  v.  Chi- 
cago Life  Ins.  Co.,  190  111.  App.  70.* 

A  writ  of  error  directed  to  the  su- 
perior court  of  Cincinnati,  Ohio,  must 
be  dismissed  where  the  judgnrent  of 
that  court  in  the  case  had  been  affirmed 
by  the  appropriate  Court  of  Appeals 
of  that  state,  and  the  latter  court,  aft- 
er a  general  judgment  of  affirmance, 
had  ordered  "that  a  ispecial  mandate 
be  sent  to  the  superior  court  of  Cin- 
cinnati to  carry  this  judgment  into 
execution."  The  writ  should  have 
been  directed  to  the  Court  of  Appeals, 
as  the  highest  court  in  which  a  judg- 
ment could  be  rendered  in  the  case,  in 
view  of  the  refusal  of  the  Supreme 
Court  of  the  state  to  grant  a  motion 
to  require  the  Court  of  Appeals  to  cer- 
tify its  record  to  the  Supreme  Court 
for  review.  Second  Nat.  Bank  of  Cin- 
cinnati, Ohio,  V.  First  Nat.  Bank  of 
Okeana,  Ohio,  37  S.  Ct.  236,  61  L.  Ed. 
518. 

A  writ  of  certiorari  to  review  a  de- 
cision of  a  state  court  is  granted  or 
refused  in  the  exercise  of  a  sound  dis- 
cretion. Philadelphia  &  Reading  Coal 
&  Iron  Co.  V.  Gilbert,  38  S.  Ct.  58, 
245  U.  S.  162,  62  L.  Ed.  221,  dismissing 
writ  of  error  Gilbert  v.  Philadelphia 
&  Beading  Coal  &  Iron  Co.,  162  N.  Y. 
S.  1121,  176  App.  Div.  889. 

Under  this  section,  as  amended  by 
Act  Sept.  6,  1916,  where  foreign  cor- 
poration moved  to  set  aside  service  as 
an  invasion  of  its  rights  under  Const. 
Amend.  14,  §  1,  certiorari,  and  not  writ 
of  error,  held  the  proper  mode  of  re- 
view.   Id. 

Difference  in  remedies  of  writ  of  er- 
ror and  certiorari  provided  for  by  this 
section,  as  amended  by  Act  Sept.  6, 
1916,  c.  448,  to  review  decisions  of 
state  courts  involving  federal  ques- 
tions, is  that  writ  of  error  is  allowed 
as  of  right,  where  upon  examination 
it  appears  that  the  case  is  of  class 
designated,  but  in  certiorari  cases  is- 
suance of  writ  rests  in  discretion  of 
Supreme  Court.  Ireland  v.  Woods,  38 
S.  Ct.  319,  246  U.  S.  323,  62  L.  Ed. 
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745,  dismissiiig  writ  of  «rror  People 
ex  rel.  Ireland  v.  Same,  117  N.  E.  1081, 
221  N.  Y.  000,  which  affirmed  judgment 
163  N.  Y.  S.  991,  177  App.  Div.  1. 

Denial  of  habeas  corpus  to  obtain 
release  from  arrest  for  interstate  ren- 
dition under  warrant  issued  by  New 
York  Governor  under  Code  Cr.  Proc. 
N.  Y.  f  827,  on  ground  that  petitioner, 
not  being  fugitive  from  justice,  was  re- 
strained in  violation  of  Const  art.  4, 
§  2,  cl.  2,  and  Rev,  St  f  5278  (Comp. 
St  1916,  §  10126),  held  not  a  denial 
of  national  powers  so  as  to  warrant 
review  on  writ  of  error  under  this  sec- 
tion as  amended  by  Act  Sept.  6,  1916, 
c.  448,  but  to  fall  within  class  of 
cases  reviewable   by  certiorari.   Id. 

Where  it  was  urged  that  sttfte  court 
erred  in  holding  that  action  to  recover 
money  paid  as  freight  was  not  affected 
by  federal  Interstate  Commerce  Acts, 
and  that  state  court  erred  in  assum- 
ing jurisdiction  prior  to  determination 
of  questions  of  railroad  routing  by  In- 
terstate Commerce  Commission,  the 
judgment  might,  before  Act  Sept  6, 
1916,  amending  this  section,  be  re- 
viewed on  writ  of  error,  but,  after  that 
act  went  into  effect,  writ  of  error  was 
not  available.  Northern  Pac.  Ry.  Co. 
V.  Solum,  38  S.  Ct  550,  247  U.  S.  477, 
62  L.  Ed.  1221,  reversing  judgments 
Solum  V.  Northern  Pac.  Ry.  Co.,  157 
N.  W.  996,  133  Minn.  93,  and  Monarch 
Elevator  Co.  v.  Same,  157  N.  W.  998, 
133  Minn.  461,  and  dismissing  writ  of 
error  Duluth  Elevator  Co.  v.  Same, 
162  N.  W.  1087,  136  Minn.  468. 

Under  this  section  as  amended  by 
Act  Sept  6,  1916,  an  application  to 
United  States  Supreme  Court  for  cer- 
tiorari to  review  final  judgment  of 
higher  court  of  state  will  be  granted 
only  on  sufficient  cause  shown  for  fail- 
ure to  apply  for  writ  of  error  within 
time  allowed  by  law,  or,  where  such 
writ  would  not  lie,  as  a  substitute  for 
error  in  discretion  of  Supreme  Court 
Seaboard  Air-Line  Ry.  Co.  v.  Horton 
(N.   C.)   96  S.   B.  954. 

107.  Allowance  of  writ.— Writ  of  er- 
ror to  review  decision  of  state  court 
in  cases  specified  in  the  statute  is 
granted  as  of  right  Philadelphia  & 
Reading  Coal  &  Iron  Co.  v.  Gilbert,  38 
S.  Ct.  58,  245  U.  S.  162,  62  L.  Ed.  221, 
dismissing  writ  of  error  Gilbert  v. 
Philadelphia  &  Reading  Coal  &  Iron 
Co.,  162  N.  Y.  S.  1121,  176  App.  Div. 
889. 

Where  a  cause  was  appealed  to  the 
Supreme  Court,  which  transferred  it  to 
a  District  Court  of  Appeal,  and  there- 
after the  Supreme  Court  refused  to 
vacate  the  decision  of  the  District 
Court  of  Appeal  and  hear  the  case,  the 
Supreme  Court  has  no  authority  to 
allow  a  writ  of  error  from  the  United 
States  Supreme  Court  Terry  v. 
Southern  Pac.  Co.  (Cal.)  169  P.  354. 

Petition  for  writ  of  error  on  ground 
that    federal    question    sought    to    be 
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raised  did  not  exist  until  after  filing 
of  the  court* 8  opinion  would  be  denied 
wh«re  opinion  was  within  agreed  state- 
ment of  facts  on  which  the  case  was 
tried,  on  a  matter  not  material  to  de- 
cision. Wren  v.  Dixon  (Nev.)  167  P. 
324.  denying  petition  for  writ  of  error 
to  the  United  States  Supreme  Court 
161  P.  722. 

An  application  for  a  writ  of  error 
to  the  Supreme  Court  of  th«  United 
States  must  be  made,  not  to  the  Su- 
preme Court  of  North  Carolina,  but 
to  its  presiding  officer,  an9  if  allowed, 
ancillary  supersedeas  will  be  granted 
by  him.  Seaboard  Air-Lin^  Ry.  Co.  v. 
Horton  (N.  C.)  96  S.  E.  954. 

The  North  Carolina  Suprem-e  Court, 
after  affirming  the  judgment  below,  has 
no  authority  to  grant  certiorari  to  re- 
move the  case  from  the  courts  of  the 
state  to  the  United  States  Supreme 
Court.     Id. 

Writ  of  error  allowed  to  the  United 
States  Supreme  Court  will  be  revoked; 
the  parties  having  since  its  issuance 
settled  their  differences  and  ended  the 
litigation.  Southern  Life  &  Trust  Co. 
V.  Guimarin  (S.  C.)  90  S,  E.  326. 

109.  .—.  Jurisdiction  of  lower  fed- 
eral court.^ Where,  ,  from  judgment 
rendered  against  it  by  state  court, 
complainant  appealed  to  state  Supreme 
Court,  and  on  affirmance  took  a  writ 
of  error  to  United  States  Supreme 
Court,  complainant  could  not  secure  re- 
lief against  judgment  by  independent 
suit  in  federal  District  Court  Amer- 
ican Surety  Co.  of  New  York  v.  Mills, 
232  F.  841,  147  C.  C.  A.  35. 

110i/2>  CroAs-writ  of  error.^^ee  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Starbird, 
37  S.  Ct  462,  243  U.  S.  592,  61  U  Ed. 
917,  modifying  judgment  177  S.  W.  912, 
118  Ark.  485. 

110%.  Abatement  and  revival.^— Rev. 
St.  Tex.  1911,  art  1206,  held  to  pre- 
vent abatement  of  suit  pending  against 
a  corporation  on  appeal  when  such  cor- 
poration was  dissolved.  Pease  v.  Rath- 
bun-Jones  Engineering  Co.,  37  S.  Ct 
283,  243  U.  S.  273,  61  L.  Ed.  715,  af- 
firming decree  228  F.  273,  142  C.  C. 
A.  565. 

Expiration  of  term  of  office  of  state 
comptroller  requires  the  dismissal  for 
want  of  proper  defendant  to  stand  in 
judgment  of  writ  of  error  to  state 
court  dismissing  bill  to  enjoin  such  of- 
ficial from  assessing  the  tax  on  the 
ground  that  the  state  law  authorizing 
it  was  void.  Pullman  Co.  v.  Knott,  37 
S.  Ct  428,  243  U.  S.  447,  61  L.  Ed. 
841,  dismissing  writ  of  error  69  So. 
703,  70  Fla.  9. 

111.  Security  to  proeeoute  writ,  su- 
persedeas, and  stay  of  proceedings.^ 

Supersedeas  should  be  issued  by  the 
United  States  Supreme  Court  if  it 
should  grant  a  certiorari  to  remove 
the  cause  from  the  courts  of  North 
Carolina  to  the  Supreme  Court    Sea- 
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board  Air-Line  By.  Oo.  y.  Horton  (N. 
C.)  96  S.  E.  954. 

(D)  Record 

122.  Necessity  and  sufficiency  of 
tliowino  of  federai  question— Opin- 
ion of  state  court  as  part  of  recordd— 

Federal-  Supreme  Court  will  not  take 
jurisdiction  of  writ  of  error  to  state 
conrt  where  absence  of  opinion  by  the 
coart  below  makes  it  impossible  to  say 
whether  its  judgment  could  be  sustain- 
ed independent  of  the  federal  question. 
Cuyahoga  River  Power  Co.  v.  North- 
em  Realty  Co.,  37  S.  Ct  643,  244  U. 
S.  300.  61  L.  Ed.  1153. 

(£0  Bcope  and  extent  of  review 

125.  Authority  of  court  in  general.^ 

The  federal  Supreme  Court,  review- 
ing a  refusal  of  a  state  court  to  dis- 
charge on  habeas  corpus  a  person 
vhose  extradition  is  sought  by  another 
state,  held  entitled  to  assume  that  the 
accused  was  a  fugitive  from  the  justice 
of  the  demanding  state.  Innes  v.  To- 
bin,  36  S.  Ct.  290,  240  U.  S.  127,  60 
L.  EM.  562,  affirming  judgment  Ez 
parte  Innes  (Tex.  Cr.  App.)  173  S.  W. 
291,  L,  R.  A.  1916C,  1251. 

On  review  of  judgment  upholding  or- 
der of  State  Public  Service  Commis- 
sion, requiring  gas  company  to  'extend 
pipes,  Supreme  Court  will  not  substi- 
tute its  judgment  for  that  of  the  com- 
mission, but  will  determine  whether 
there  was  a  want  of  a  hearing  or  such 
arbitrary  or  capricious  action  as  denied 
due  process  of  law.  People  of  State 
of  New  York  ex  rel.  New  York  & 
Queens  Gas  Co.  v.  McCall,  38  S.  Ct. 
122,  245  U.  S.  345,  62  L.  Ed.  337,  af- 
firming order  People  ex  rel.  New  York 
&  Queens  Gas  Co.  v.  McCall,  113  N.  E. 
795,  219  N.  Y.  84,  Ann.  Cas.'l916E, 
1042,  which  reversed  157  N.  Y.  S.  707, 
171  App.  Div.  580. 

Where  a  case  was  submitted  and  de- 
cided on  the  pleadings,  .every  uncon- 
tradicted allegation  of  fact  by  the  un- 
successful party  must  be  taken  as  true. 
Postal  Telegraph  Cable  Co.  v.  City  of 
Newport,  Ky..  38  S.  Ct.  566,  247  U. 
S.  464,  62  L.  Ed.  1215,  reversing  judg- 
ment 169  S.  W.  700,  160  Ky.  244. 

127.  Immaterial  qnostions.— On  writ 
of  error  to  review  final  judgment  rec- 
ognixing  street  railway  franchise  as 
existing,  but  declaring  it  .ended  by  res- 
olution of  county  commissioners,  con- 
sideration of  question  whether  the 
franchise  has  since  expired  by  limita- 
tion held  unnecessary.  Northern  Ohio 
Traction  &  Light  Co.  v.  State  of  Ohio 
ex  rel.  Pontius,  38  S.  Ct.  196,  245  U. 
8.  574,  62  L.  Ed.  481,  reversing  judg- 
ment State  V.  Northern  Ohio  Traction 
k  Light  Co.,  114  N.  E.  53,  93  Ohio  St. 
466. 

128.  Questions  not  raisod  or  docidod. 

--Errors  not  assigned  on  appeal  to  the 
highest,  state   court  will  not  be   con- 
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sidered  by  the  federal  Supreme  Court 
on  error.  Bullen  v.  State  of  Wiscon- 
sin, 36  S.  Ct.  473,  240  U.  S.  625,  60  L. 
Ed.  830,  affirming  judgment  In  re  Bul- 
len's  Estate,  128  N.  W.  109,  143  Wis. 
612,  139  Am.  St  Rep.  1114. 

Objection  that  t^  instruction  under 
Employers'  Liability  Act  (U.  S.  Comp. 
St.  1916,  §  8657  et  seq.)  did  not  stote 
as  an  element  appreciation  by  the  em- 
ploy6  of  the  dangers  of  the  situation 
held  not  available,  where  objection 
made  at  trial  was  general  one  that 
instruction  did  not  correctly  state  the 
common-law  doctrine  of  assumption  ot 
risk.  Jacobs  v.  Southern  Ry.  Co.,  36 
S.  Ct.  588,  241  U.  S.  229,  60  L.  Ed. 
970. 

Charging  the  jury,  in  an  action  un- 
der Employers*  Laabllity  Act  (U.  S. 
Comp.  St.  1916,  i  8657  et  seq.),  that  on 
finding  plaintiff  guilty  of  contributory 
negligence  they  should  reduce  his  dam- 
ages proportionally,  held  not  reversible 
error  where  no  correction  was  asked. 
St.  Louis  &  S.  F.  R.  Co.  ▼.  Brown,  3d 
S.  Ct.  602.  241  U.  S.  223,  60  L.  Ed. 
966,  affirming  judgment  144  P.  1075,  45 
Okl.  143. 

Judgment  against  railroad  in  action 
for  the  death  of  a  fireman  will  not  be 
reversed  because  of  assumption  that  ho 
was  not  engaged  in  interstate  com« 
merce  though  there  can  be  no  recovery 
if  he  was  so  engaged  where  the  rail- 
road did  not  ask  to  go  to  the  jury  on 
the  question.  Louisville  &  N.  R.  Co. 
▼.  Parker,  37  S.  Ct.  4,  242  U.  S.  13,  61 
L.  Ed.  119,  affirming  judgment  177  S. 
W.  465,  165  Ky.  658. 

131.  Vaildlty  of  stata  statutes  when 
tested  by  federal  constltution.»Federal 
Supreme  Court  in  deciding  whether 
state  legiqjation  impairs  obligation  of 
contract  must  determine  whether  there 
was  a  contract,  the  obligation  arising 
therepnder,  and  question  of  its  im- 
pairment. Detroit  United  Ry.  v.  Peo- 
ple of  State  of  Michipjan,  37  S.  Ct.  87, 
242  U.  S.  238,  61  L.  Ed.  268,  reversing 
judgments  People  v.  Detroit  United 
Ry.,  125  N.  W.  700,  162  Mich.  460,  139 
Am.  St.  Rep.  582.  and  City  of  Detroit 
V.  Same,  139  N.  W.  56,  173  Mich.  314. 

131  >/2.  Stipulations.  — Stipulation  in 
suit  to  recover  demurrage  charges  that 
track  was  a  private  track  is  a  nullity, 
where  facts  set  forth  in  petition  and 
exhibits  admitted  by  demurrer  show 
that  track  was  owned  by  carrier. 
Swift  &  Co.  V.  Hocking  Valley  Ry.  Co., 
37  S.  Ct.  287,  243  U.  S.  281,  61  L.  Ed. 
722,  affirming  judgment  112  N.  E.  212, 
93  Ohio  St.  143. 

133.  Questions  of  faotd— A  judgment 
of  a  state  court  in  an  action  brought 
under  the  Employers'  Liability  Act  (U. 
S.  Comp.  St.  1916,  §  8657  et  seq.)  will 
not  be  disturbed  on  writ  of  error  by 
the  federal  Supreme  Court,  where 
nothing  but  questions  of  fact  are  in- 
volved and  the  statute  is  not  construed, 
or  any  legal  principles  in  its  applica- 

(225) 


§  1214 


THE  JUDICIAL  CODE  (|  237) 


(Tit.  12o 


tion  declared.  Great  Northern  Ry.  Co. 
y.  Knapp,  86  S.  Gt.  399,  240  U.  S.  464, 
60  L.  Ed.  745,  affirming  judgment 
Knapp  v.  Great  Northern  Ry.  Co.,  153 
N.  W.  848,  130  Minn.  405. 

The  federal  Supreme  Court  review- 
.  ing  on  error  a  judgment  of  the  state 
appellate  court  reversing  a  judgment 
holding  directors  of  a  national  bank  lia- 
ble under  Rev.  St.  §  5239  (Comp.  St. 
1916,  §  9831),  for  deposits  received  un- 
der false  representations  as  to  the 
bank's  financial  condition,  will  inquire 
into  the  facts  to  determine  whether 
there  is  substantial  evidence  to  sup- 
port the  findings.  Jones  Nat.  Bank  v. 
Yates,  36  S.  Ct.  429,  240  U.  S.  541,  60 
L.  Ed.  788,  reversing  judgment  139  N. 
W.  844,  1135,  93  Neb.  121. 

In  absence  of  clear  error,  the  fed- 
eral Supreme  Court  will  not  reverse  a 
finding  of  the  state  trial  and  appellate 
courts  that  the  "next  of  kin,"  entitled 
to  sue  under  Act  April  22,  1908,  as 
amended  by  Act  April  5,  1910  (U.  S. 
Comp.  St.  1916,  §  8665),  were  so  de- 
pendent on  deceased  as  to  justify  re- 
covery under  the  federal  statute.  Sea- 
board Air  Line  Ry.  v.  Kenney,  36  S. 
Ct.  458,  240  U.  S.  489,  60  U  Ed.  762. 
affirming  judgment  Kenney  v.  Seaboard 
Air  Line  R.  Co.,  82  S.  E.  968,  167  N. 
C.  14. 

Refusal  of  state  court,  sustained  by 
a  court  of  last  resort,  to  take  from  the 
jury  an  action  under  the  Employers' 
Liability  Act  by  directing  verdict  for 
defendant,  will  not  be  disturbed  on  writ 
of  error  by  federal  Supreme  Court  un- 
less clearly  erroneous.  Louisville  &  N. 
R.  bo.  V.  Stewart,  36  S.  Ct.  586,  241 
U.  S.  261,  60  L.  Ed.  989,  affirming 
judgment  Same  v.  Stewart's  Adm'z, 
174  S.  W.  744,  163  Ky.  823. 

Concurrent  determinationT  of  state 
trial  and  appellate  courts  that  deceased 
railway  employ^  assumed  risk  of  dan- 
ger causing  death  will  not  be  disturbed 
on  writ  of  error  in  the  federal  Supreme 
Court  unless  clearly  erroneous.  Baugh- 
am  v.  New  York,  P.  &  N.  R.  Co.,  36 
S.  Ct.  592,  241  U.  S.  237,  60  L.  Ed. 
977. 

Unanimous  ruling  of  highest  state 
court  that  suit  under  Employers'  Lia- 
bility Act  (U.  S.  Comp.  St.  1916,  § 
8657  et  seq.)  was  properly  left  to  the 
jury  will  not  be  disturbed  on  writ  of 
error,  except  for  clear  and  palpable  er- 
ror. Baltimore  &  O.  R.  Co.  v.  Whit- 
acre,  37  S.  Ct.  33,  242  U.  S.  169,  61 
L.  Ed.  228,  affirming  judgment  92  A. 
1060,  124  Md.  411. 

Decision  of  state  court  that  evidence 
did  not  require  submission  to  jury  of 
question  whether  conductor  on  inter- 
state railway  was,  when  injured,  em- 
ployed in  interstate  commerce,  held  not 
to  show  error  requiring  reversal.  Erie 
R.  Co.  V.  Welsh,  37  S.  Ct.  116,  242  U. 
S.  803,  61  L.  Ed.  319,  affirming  judg- 
ment 105  N.  E.  189,  89  Ohio  St.  81. 

Ruling  of  highest  state  court  that 
,    trial  court  had  properly  left  to  jury 
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case  brought  under  federal  Employers' 
LiabiHty  Act  April  22,  1906  (U.  S. 
Comp.  St.  1916,  §  8657  et  seq.),  wiU 
not  be  disturbed  on  writ  of  error  un- 
less clear  error  is  shown.  Seaboard 
Air  Line  Ry.  v.  Lorick,  37  S.  Ct  440, 
243  U.  S.  572,  61  L.  Ed.  907. 

Federal  .Supreme  Court  will  not  light- 
ly disturb  concurrent  conclusions,  of 
two  state  courts  in  action  under  Em- 
ployers' Liability  Act,  as  amended  by 
Act  April  5,  1910  (U.  S.  Comp.  St. 
1916,  §§  8662,  8665),  that  there  was 
sufficient  ground  for  attributing  negli- 
gence to  railway  carrier  causing  injury 
to  employ^.  Southern  Ry.  Co.  v.  Puck- 
ett,  37  S.  Ct.  703,  244  U.  S.  571,  61  L. 
Ed.  1321,  affirming  judgment  85  S.  E. 
809,  16  Ga.  App.  551. 

On  writ  of  error  to  a  state  court,  it 
is  not  the  province  of  the  federal  Su- 
preme Court  to  weigh  conflicting  evi- 
dence, where  the  record  shows  testi- 
mony supporting  the  verdict.  Great 
Northern  Ry.  Co.  v.  Donaldson,  38  S. 
Ct.  230,  246  U.  S.  121,  62  L.  Ed.  616, 
Ann.  Cas.  1918C,  581,  affirming  judg- 
ment Donaldson  v.  Great  Northern  Ry. 
Co.,  154  P.  133,  89  Wash.  161. 

Where  the  state  court  denied  assert- 
ed federal  rights  on  a  basis  of  fact 
having  no  support,  in  the  record,  a 
finding  of  fact  by  the  state  court  is  not 
conclusive  on  the  national  Supreme 
Court,  and  it  should  review  and. cor- 
rect the  error.  Postal  Telegraph  Ca- 
ble Co.  V.  City  of  Newport,  Ky.,  38 
S.  Ct  566,  247  U.  S.  464,  62  L.  Ed. 
1215,  reversing  judgment  169  S.  W. 
700,  160  Ky.  244.  • 

It  is  the  duty  of  the  Supreme  Court 
of  the  United  States  to  examine  for  it- 
self whether  there  is  any  basis  in  the 
admitted  facts,  or  in  the  evidence,  when 
the  facts  are  in  dispute,  for  finding  that 
the  federal  right  involved  has  been 
waived  by  the  party  complaining  of  the 
judgment  of  a  state  court.  Union  Pac 
R.  Co.  V.  Public  Service  Commission  of 
Alissouri,  39  S.  Ct  24. 

In  suit  attacking  constitutionality  of 
state  statute  whereunder  fees  for  in- 
spection of  oils  and  gasoUne  were  ex- 
acted, claim  being  that  act  was  revenue 
measure  and  burden  on  interstate  com- 
merce, finding  of  fact  by  trial  court  of 
state,  approved  by  its  Supreme  Court, 
is  accepted  as  conclusive  by  Supreme 
Court  of  United  States.  Pure  Oil  Co. 
V.  State  of  Minnesota,  39  S.  Ct  35. 

(F)  Determination    and    di8po9iti<m    of 

cause 

134.  Authority  In  generai.F— A  verdict 
on  first  trial  of  action  for  death  under 
Employers'  Liability  Act  (U.  S.  Comp. 
St.  1916,  §  8657  et  seq.)  cannot  be  re- 
instated by  federal  Supreme  Court  on 
cross-writ  of  error  to  a  state  court 
which,  having  set  aside  verdict  for 
plaintiff  on  first  trial,  affirmed,  on  sec- 
ond appeal,  judgment  for  plaintiff  in  a 
lesser  amount,  on  second  trial.  Louis- 
ville &  N.  R.  Co.  Y.  Stewart,  86  S.  Ct. 
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586,  241  T7.  S.  26^,  60  L.  Ed.  989,  af- 
firming  judgment  Same  ▼.  Stewart's 
Adm'x,  174  S.  W.  744,  163  Ky.  823. 

137.  Authority  to  dismiss  causey- 
Where  writ  of  error  was  not  available, 
under  thia  section,  as  amended  by  Act 
Sept  6,  1916,  to  review  judgment  of 
state  court,  it  must  be  dismissed, 
though  defendant  in  error  does  not 
raise  juriodictional  question.  Northern 
Pac  Ry.  Co.  v.  Solum,  38  S.  Ct.  560, 
247  U.  S.  477,  62  L.  Ed.  1221,  revers- 
ing judgments  Solum  v.  Northern  Pac. 
Ry.  Co.,  157  N.  W.  996,  133  Minn,  93, 
and  Monarch  Elevator  Co.  v.  Same,  157 
N.  W.  998,  133  Minn.  461,  and  dis- 
missing writ  of  error  Duluth  Elevator 
Co.  V.  Same,  162  N.  W.  1087, 136  Minn. 
468. 

No  federal  question  being  presented 
by  the  record,  writ  of  error  to  state 
court  win  be  dismissed  by  the  court  sua 
'sponte.  Palmer  v.  State  of  Ohio,  39  S. 
Ct.  16. 

138.  Autliority  to  afflrm^^udgment 
for  plaintiff  in  action  under  federal  Em- 
ployers' Liability  Act  April  22,  190S 
(U.  S.  Comp.  St.  1916,  f  8667  et  seq.), 
will  not  be  disturbed  on  writ  of  error 
to  state  court,  where  no  errors  are 
shown  and  evidence  justifies  submission 
to  jury.  New  York  Cent.  &  H.  R.  R. 
Co.  y.  Tonsellito,  37  S.  Ct.  620,  244  U. 
S.  360,  61  L.  Ed.  1194,  modifying  judg- 
rnwit  Tonsellito  v.  New  York  Cent.  & 
H  R.  R.  Co.,  94  A.  804,  87  N.  J.  Law, 
661. 

142.  Mandate  and  proceedings  In  state 
eonrt.F— Where    spediEd    paving    assess- 


ments based  on  front-foot  rule  and  also 
on  area  rule  were  on  error  to  the  Unit- 
ed States  Supreme  Court  declared  void 
as  to  the  area  rule,  the  state  Supreme 
Court  on  remand  could  order  reversal 
and  direct  judgment  sustaining  assess- 
ment as  to  the  other  rule  without  re- 
quiring a  new  assessment.  Schneider 
Granite  Co.  v.  Gast  Realty  &  Invest- 
ment Co.,  38  S.  Ct.  126,  245  U.  S.  288. 
62  L.  Ed.  202,  affirming  judgment  191 
S.  W.  689,  269  Mo.  561. 

(G)  Instruciiona  a»  io  applications  for 
writs  of  certiorari 

See  note  under  f  1217. 


CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Central  Trust  Co.  of  Illinois  ▼.  Chi- 
cago Auditonum  Ass'n,  36  S.  Ct.  412, 
60  L.  Ed.  811,  L.  R.  A.  1917B,  580; 
Southern  Pacific  Co.  v.  Jensen,  37  S.  Ct. 
524,  61  L.  Ed.  1086»  L.  R.  A.  1918C. 
451.  Ann.  Cas.  1917E,  900;  Zanesville 
&  Western  R.  Co.  v.  WUliams,  39  S. 
Ct  18;  Oregon-Washington  R.  &  Nav. 
Co.  V.  Stoddard  Lumber  Co.,  39  S.  Ct. 
20;  Baltimore  &0.  S.  W.  R.  Co.  v. 
U.  S.,  39  S.  Ct.  133;  Georgia  State 
Board  of  Examiners  of  Optometry  v. 
Mott,  39  S.  Ct.  134;  Illinois  Cent.  R. 
Co.  ▼.  Anderson,  39  S.  Ct.  135;  Mag- 
nolia Bank  v.  Board  of  Supervisors  of 
Pine  County,  Miss.,  39  S.  Ct.  1.35;  Rob- 
inson V.  Steele,  39  S.  Ct.  135;  Ameri- 
can Packing  Co.  ▼.  Luketa,  39  S.  Ct. 
136. 
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18.  Real,  frivolous,  or  moot  qnet- 
tioas.F— An  appeal  frem  a  decree  pre- 
senting the  question  whether  Anti- 
Trust  Act  July  2,  1890  (U.  S.  Comp. 
St  1916,  f  8820  et  seq.),  was  violated 
by  combination  of  steamship  companies 
to  monopolize  ocean  carriage,  presents 
a  moot  question  by  reason  of  European 
War.  U.  S.  V.  American-Asiatic  S.  S. 
Co..  37  S.  Ct.  233,  242  U.  S.  537,  61  L. 
Ed.  479,  reversing  decree  Same  v. 
Prince  Line  (D.  C.)  220  F.  230. 

19.  Nature  and  finality  of  Judgment.^ 

Order  remanding  a  cause  is  not  review- 
able. Pacific  Live  Stock  Co.  v.  Lewis, 
'36  S.  Ct.  637,  241  U.  S.  440,  60  L.  Ed. 
1084,  affirming  decree  (D.  C.)  217  F. 
95. 

Order  denying  petition  to  restrain 
United  States  attorney  from  taking  pos- 
session of  exhibits  impounded  by  order 
of  federal  district  court  held  final,  so 
that  writ  of  error  to  review  same  would 
lie,  though  it  be  treated  as  part  of  crim- 
inal proceedings  against  petitioner,  who 
was  alleged  to  have  committed  perjury 
in  suit  in  which  exhibits  were  impound- 


III.  FEDERAL      QUESTIONS      RE- 
VIEWABLE 

(A)  Oases  in  ichich  jurisdiction  of  the 
court  is  in  issue 

20.  Nature  of  issue  of  Jurisdiction- 
Causes  in  whici)  direct  appeal  or  writ 
of  error  may  be  takend— A  case  cannot 
be  brought  to  the  United  States  Su- 
preme Court  on  writ  of  error  to  a  dis- 
trict court  under  section  5  of  Court  of 
Appeals  Act  of  1891,  now  section  238 
of  Judicial  Code,  as  one  involving  ju- 
risdiction where  jurisdiction  challenged 
is  not  that  of  the  court  rendering  the 
judgments  from  which  appeal  is  taken, 
but  is  that  of  the  court  rendering  the 
judgment  sought  to  be  set  aside.  Stev- 
irmac  Oil  &  Gas  Co.  v.  Dittman,  38  S. 
Ct.  116,  245  U.  S.  210,  62  L.  Ed.  248. 

Judgments  of  the  District  Courts,  in 
the  exercise  of  the  power  conferred  on 
them,  concurrently  with  the  Court  of 
Claims,  by  the  Tucker  Act  of  March  3, 
1887.  to  decide  claims  against  the  Unit- 
ed States,  are  reviewable  exclusively 
and  directly  by  the  Supreme  Court,  and 
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this  remedy  is  unaffected  by  the  general 
distribution  of  appellate  power  by  Ju- 
diciary Act  1891,  or  by  the  Judicial 
Code;  implications  of  repeal  being  pre- 
vented by  sections  294,  295  thereof 
(Comp.  St.  1916,  §§  1271,  1272),  and 
Tucker  Act,  §  4  (Comp.  St.  1916,  § 
1574),  being  excepted  from  the  repeal- 
ing clause.  J.  Homer  Fritch,  Inc.,  v. 
U.  S.,  iJ9  S.  Ct.  158. 

21.  — —  Jurisdiction  over  defendant 
or  service  of  process.— The  jurisdiction 
of  a  federal  District  Court-  is  involved 
60  as  to  sustain  a  direct  appeal  to  the 
federal  Supreme  Court  under  Judicial 
Code,  §  238,  where  orders  are  made 
quashing  substituted  service  of  process 
against  the  representative  of  a  non- 
resident within  the  district,  and  setting 
aside  all  proceeding's  based  thereon. 
G.  &  C.  Merriam  Co.  v.  Saalfield,  36  S. 
Ct.  477,  241  U.  S.  22,  60  L.  Ed.  868. 

Under  Judicial  Code,  §  238,  direct 
writ  of  error  lies  to  review  order  of 
federal  District  Court  quashing  sum- 
mons because  served  on  a  nonresident 
while  returning  from  the  courtroom 
after  testifying  in  a  case  in  which  he 
was/ a  party.  Stewart  v.  Ramsay,  37 
S.  Ct.  44,  242  U.  S.  128,  61  L.  Ed.  192. 

Where  bill  for  infringement  of  pat- 
ent, brought  under  Judicial  Code,  §  48, 
was  dismissed,  and  preliminary  in- 
junction denied,  on  ground  defendant 
was  not  an  inhabitant  and  had  no  reg- 
ular place  of  business  in  district  where- 
in suit  was  brought,  Circuit  Court  of 
Appeals  is,  under  section  128,  with- 
out jurisdiction  of  appeal  from  order 
of  dismissal,  and  question  being  one 
primarily  involving  jurisdiction,  appeal 
must,  under  section  238,  be  taken  to 
Supreme  Court.  American  Electric 
Welding  Co.  v.  Lalance  &  Grosjean 
Mfg.  Co.  (C.  C.  A.)  249  P.  968. 

22.  —  Dismissal  of  cause-p-See 
Patterson  v.  Delaware  &  Hudson  Co. 
(C.  C.  A.)  251  F.  255. 

An  appeal  from  a  federal  District 
Court  to  the  Supreme  Court  on  a  ques- 
tion of  jurisdiction  will  not  be  dismiss- 
ed as  moot  because,  pending  the  appeal, 
a  state  court  has  dismissed  upon  the 
merits  a  suit  between  the  same  par- 
ties involving  the  same  subject-matter. 
Male  V.  Atchison,  T.  &  S.'  F.  R.  Co., 
36  S.  Ct  351,  240  U.  S.  97,  60  L.  Ed. 
544. 

24.  — ^  Diversity  of  citizenship.— 
Questions  of  jurisdiction  of  the  federal 
District  Court,  depending  on  the  dis- 
trict of  residence,  are,  when  decided 
below,  questions  of  federal  jurisdiction, 
which  may  be  brought  to  the  Supreme 
Court  under  Judicial  Code,  §  238,  by 
direct  appeal.  Male  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  36  S.  Ct.  351,  240  U. 
S.  97,  60  L.  Ed.  544. 

While  an  appeal  from  a  decree  dis- 
missing a  bill  for  want  of  jurisdiction, 
because    of   lack   of  diversity  of   citi- 
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zenship  between  all  of  the  parties  de- 
fendant and  plaintiff,  should,  under 
this  section,  be  taken  directly  to  the 
Supreme  Court,  yet  where  the  bill,  as 
originally  filed,  showed  diversity  of 
citizenship  between  all  of  the  parties, 
the  Circuit  Court  of  Appeals,  no  ob- 
jection having  been  made,  will  dispose 
of  an  appeal  from  a  decree  dismissing 
the  bill  after  one  whose  citizenship  was 
the  same  as  that  of  complainants  was 
made  a  party  defendant  by  amendment. 
Patterson  v.  Delaware  &  Hudson  Co., 
(C.  C.  A.)  251  F.  255. 

30.  Causes  in  which  direct  appeal  or 
writ  of  error  may  not  be  taken.— Suit 
to  try  title  to  land  in  Texas  between 
present  and  former  bed  of  Rio  Grande, 
District  Court's  jurisdiction  of  which 
was  based  on  diversity  of  citizenship, 
held,  notwithstanding  allegation  in  an- 
swer as  to  treaties  contracting  for 
^undary  commission  with  exclusive 
jurisdiction,  not  to  involve  construc- 
tion or  validity  of  treaty,  so  as  to  al- 
low it  to  be  brought  directly  to  Su- 
preme Court  for  review.— Cordova  v. 
Grant,  3Q  S.  Ct.  138. 

36.  Certification  of  federal  questions 
—Requisites  and  sufficiency  of  certifi- 
cated—Order of  federal  District  Judge 
allowing  writ  of  error  from  federal 
Supreme  Court  held  to  take  place  of 
certificate  required  by  this  section. 
McAllister  v.  Chesapeake  &  O.  Ry.  Co., 
37  S.  Ct  274,  243  U.  S.  302,  61  L.  Ed. 
735. 

{O)  Cases  involving  construction  or  ap- 
plication of  federal  constitution 

40.  Jurisdiction  cf  supreme  court  In 
general.— A  federal  Circuit  Court  of 
Appeals  has  no  appellate  jurisdiction 
where  the  jurisdiction  of  the  District 
Court  was  invoked  upon  the  sole 
ground  that  the  application  of  the  fed- 
eral Constitution  was  involved.  Caro- 
lina Glass  Co.  V.  State  of  South  Caro- 
lina, 36  S.  Ct.  293,  240  U.  S.  305,  60 
L.  Ed.  658,  affirming  judgments  69  S. 
E.  391,  87  S.  C.  270,  and  Same  v.  Mur- 
ray (D.  C.)  197  F.  392,  reversing  judg- 
ment 206  F.  635,  124  C,  C.  A.  423. 

Constitutionality  of  statute  imposing 
income  tax  held  involved  so  as  to  au- 
thorize plaintiff  to  take  a  direct  writ 
of  error  to  the  Supreme  Court,  though 
the  statute  and  the  constitutional 
amendment  both  use  tlie  word  "in- 
come." Towne  v.  Eisner,  38  S.  Ct. 
158,  245  U.  S.  418,  62  L.  Ed.  372,  re- 
versing judgment  (D.  C.)  242  F.  702. 

Suit  by  person  committed  to  insane 
asylum  for  restoration  of  writings,  let- 
ters, documents,  and  papers  and  to 
set  aside  the  pretended  inquisition, 
held  not  to  involve  construction  or  ap- 
plication of  federal  Constitution,  so  as 
to  authorize  direct  appeal  to  the  Su- 
preme    Court     under     this     section. 
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Ketcham  y.  Burr,  88  S.  Ct  179,  245 
U.  S.  510,  62  Li.  Edr  439. 

Claim  that  attempt  to  exempt  land 
pnrchased  with  released  Indian  trust 
fimds  from  state  taxation  exceeded 
powers  of  Congress,  as  limited  by  ar- 
tide  4,  f  3,  and  Ninth  and  Tenth 
Amendments  of  federal  Constitution, 
raised  substantia]  constitutional  ques- 
tion, authorizing  direct  appeal  to  Su- 
preix\.e  Court,  under  this  section.  Mc- 
Curdy  ▼.  United  States,  38  S.  Ct.  289, 
246  U.  S.  263,  62  L.  Ed.  706. 

(D)  Caaea  in  tohich  the  conatiiuiionality 

of  federal  laws  are  drawn  in 

question 

42.  Causes  in  which  direct  appeal  or 
writ  of  error  may  be  taken.^— In  appeals 
from  final  decrees,  under  sections  128 
and  238  of  the  Judicial  Code,  where 
the  jurisdiction  of  the  District  Court 
as  set  out  in  the  bill  is  based  solely 
on  a  constitutional  question,  the  appeal 
lies  to  the  Supreme  Court,  and  cannot 
be  taken  to  a  Court  of  Appeals.  Su- 
preme Council  of  Royal  Arcanum  ▼. 
Hobart  (C.  C.  A.)  244  F.  385. 

{^  Cases  in  which  the  validitif  or  con- 
struction of  any  treaty  is  drawn 
in  question 

45.  Jurisdiction   of  supreme  court.— 

The  contention  on  habeas  corpus  that 
immigration  officers,  in  denying  ad- 
mission to  a  Chinaman  as  a  returning 
merchant,  superadded  qualifications  to 
Act  Nov.  3,  1893,  i  2  (U.  S.  Comp. 
St  1916,  f  4324),  and  hence  infringed 
the  treaty  of  November  17,  1880,  does 
not  involve  the  construction  of  a  treaty 
within  this  section.  Chin  Fong  v. 
Backus,  36  S.  Ct  490,  241  U.  S.  1,  60 
L.  Ed.  859,  dismissing  appeal  Ex  parte 
Chin  Fong  (D.  C.)  213  F.  288. 

IV.  PROCEDURE  AND   REVIEW 

50.  Presentation,  of  federal  question. 

—The  United  States  Supreme  Court 
looks  after  its  own  jurisdiction  whether 
the  point  is  raised  by  counsel  or  not 
Stevirmac  Oil  &  Gas  Co.  v.  Dittman, 
38  S.  Ct  116,  245  U.  S.  210,  62  L.  Ed. 
248. 

51.  Right  to  and  mode  of  revlew.^- 

Payment  by  surety  on  appeal  bond  of 
deficiency  execution  issued  on  afl&rm-  ' 
ance  of  decree  relieves  court  on  ap- 
peal from  deciding  whether  judgment 
against  sureties  for  deficiency  was  er- 
roneous.— Pease  v.  Rathbun-Jones  En- 
gineering Co.,  37  S.  Ct  283,  243  U.  S. 
273,  61  li.  Ed.  715,  affirming  decree 
228  F.  273,  142  C.  C.  A.  565. 

Petitioner  held  to  have  such  interest 
that  he  could  appeal  from  order  deny- 
faig  liiB  petition  to  enjoin  United  States 
attorney  from  taidng  possession  for 
nae  in  criminal  prosecution  of  ex- 
hibits which  were  property  of  petition- 
er and  had  been  impounded  in  suit  by 


corporation  of  which  petitioner  was 
president.  Perlman  v.  U.  S.,  38  S.  Ct. 
417,  247  U.  S.  7,  62  L.  Ed.  950. 

In  the  absence  of  a  rule  of  court  to 
the  contrary,  an  action  at  law  in  which 
an  equitable  defense  is  pleaded,  under 
Judicial  Code,  §  274b  (U.  S.  Comp.  St 
1916,  f  1251b),  may  be  reviewed  either 
by  error  or  appeal. — ^&Iaine  Northwest- 
em  Development  Co.  v.  Northwestern 
Commercial  Co.,  240  F.  683,  153  C.  C. 
A.  387. 

52.  ^—  Cross-appeal  or  writ  of  er- 
rord— A  party,  who  escaped  reversal  of 
the  judgment  and  remand  by  permis- 
sion to  file  a  remission  of  excessive 
amount,  may  not  maintain  cross-writ 
of  error  from  federal  Supreme  Court 
Woodworth  v.  Chesbrough,  37  S.  Ct 
583,  244  U.  S.  79,  61  L.  Ed.  1005.  dis- 
missing writ  of  error  Chesbrough  v. 
Woodworth,  221  F.  912,  137  C.  C.  A. 
482. 

54.  Scope  of  review.^See  Ana  Maria 
Sugar  Co.  v.  Quinones  (C.  C.  A.)  251  F. 
499. 

The  federal  Supreme  Court,  on  ap- 
peal from  District  Court  to  review  de- 
nial, on  hearing  before  three  judges,  of 
interlocutory  injunction  to  restrain  en- 
forcement of  order  of  State  Public 
Service  Commission  as  repugnant  to 
federal  Constitution,  has  jurisdiction  to 
review  entire  case.  Van  Dyke  v. 
Geary.  37  S.  Ct.  483,  244  U.  S.  39,  61 
L.  Ed,  973,  affirming  order  (D.  C.)  218 
F.  111. 

Under  the  provision'  for  direct  ap- 
peals and  writs  of  error,  where  juris- 
diction of  District  Court  is  in  issue,  the 
merits  of  the  controversy  are  not 
brought  up  for  decision,  but  merely 
question  of  jurisdiction.  Stevirmac  Oil 
&  Gas  Co.  V.  Dittman,  38  S.  Ct  116, 
245  U.  S.  210,  62  L.  Ed.  248. 

On  writ  of  error  to  review  a  decision 
of  the  District  Court  on  the  ground 
that  the  constitutionality  of  a  statute 
is  involved,  the  construction  of  the 
statute  as  well  as  its  constitutionality 
are  open  to  consideration  in  the  Su- 
preme Court  Towne  v.  Eisner,  38  S. 
Ct.  158,  245  U.  S.  418,  62  L.  Ed.  372, 
reversing  judgment  (D.  C.)  242  F.  702. 

Though  on  direct  writ  of  error  to  re- 
view conviction  in  District  Court  con- 
stitutional questions  are  disposed  of  ad- 
versely to  plaintiffs  in  error,  the  other 
questions  involved  must  be  considered. 
Goldman  v.  U.  S.,  38  S.  Ct  166,  245  U. 
S.  474,  62  L.  Ed.  410;  Kramer  v.  Same, 
38  S.  Ct  168,  245  U.  S.  478,  62  L.  Ed. 
413. 

Where  constitutional  question  confer- 
red appellate  jurisdiction  upon  Supreme 
Court  to  review  federal  District 
Court's  decision,  all  questions  involved 
are  open  for  review.  McCurdy  v.  U. 
S.,  38  S.  CI.  289,  246  U.  S.  263,  62  h. 
Ed.  706. 

56.  ^—  Rehearing^— Dismissal  of 
writ  of  error  will  be  set  aside,  rehear^ 
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ing  granted,  and  cause  restored  to  the 
docket  where  it  is  shown  that  assump- 
tion that  removal  was  on  sole  ground 
of  diversity  of  citizenship  was  incor- 
rect, and  the  fact  that  cause  of  action 
arose  under  Interstate  Commerce  Act 
was  also  a  ground  of  removal.  South- 
em  Pac.  Ck).  V.  Stewart,  38  S.  Ct.  203, 
245  U.  S.  562,  62  L.  Ed.  472,  granting 
rehearing  38  S.  Ct.  130,  245  U.  S.  359, 
62  L.  Ed.  345. 

57.  Doterm  I  nation  and  disposition  of 
oause  and  effoot  thereof.— On  appeal 
from  decree  in 'suit  to  restrain  enforce- 
ment of  ordinance  as  in  violation  of 
federal  Constitution,  cause  held  review- 
able upon  both  the  law  and  the  facts, 


and  relief  proper  under  the  circum- 
stances disclosed  when  case  is  decided 
will  be  granted.  City  of  Cincinnati  v. 
Cincuinati  &  Hamilton  Traction  Co.,  38 
S.  Ct  153,  245  U.  S.  446,  62  L.  Ed. 
389. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Badders  v.  U.  S.,  36  S.  Ct.  367,  60 
L.  Ed.  706;  Pinel  v.  Pinel,  36  S.  Ct. 
416,  60  L.  Ed.  817;  Bankers'  Trust 
Co.  V.  Texas  &  P.  R.  Co.,  36  S.  Ct. 
569,  60  L.  Ed.  1010;  Guerini  Stone 
Co.  V.  P.  J,  Carlin  Const  Co.,  39  S. 
Ct  102. 


§  1216.  (Jud.  Code,  §  239.)     Circuit  court  of  appeals  may  certify 
questions  to  Supreme  Court  for  instructions. 


6.  Finality  of  decision  as  condition 
preoedent  to  cortifying  question8.^Un- 

der  Judicial  Code,  §  251,  Court  of  Ap- 
peals of  District  of  Columbia  cannot 
certify  questions  to  Supreme  Court  in 
cases  in  which  its  judgments  or  decrees 
are  not  final  under  section  250,  espe- 
cially in  view  of  section  239.  United 
States  ex  rel.  Arant  v.  Lane,  38  S.  Ct. 
04,  245  U.  S.  166,  62  L.  Ed.  223. 

9.  Nature  and  character  of  questions 
which   may   be   certified   In   general.— 

Where  decisions  of  several  Circuit 
Courts  of  Appeals  concerning  right  of 
Secretary  of  Labor  to  deport  Chinese 
persons,  on  ground  that  they  were 
found  in  United  States  in  violation  of 
Chinese  Exclusion  Act,  are  conflicting, 
and  the  question  has  not  been  present- 
ed to  Supreme  Court,  the  matter  is  one 
which  another  Circuit  Court  of  Appeals 
may  properly  certify  to  Supreme  Court 
for  instructions.  U.  S.  v.  Woo  Jan  (C. 
C.  A.)  250  F.  596. 

15.  Form,  requisites,  and  suffldenoy 
of  oertlflcated— Under  this  section  and 
Supreme  Court  rule  37,  providing  that 
the  certificate  shall  contain  a  proper 
statement  of  the  facts  on  which  the 
certified  questions  arise,  the  certificate 
by  itself,  and  without  reference  to  tran- 
script, must  state  the  pertinent  facts 
necessary  for  answering  the  questions. 


Dillon  V.  Strathearn  S.  S.  Co.,  39  S. 
Ct.  83. 

The  certificate  on  certification  of 
questions  from  Circuit  Court  of  Ap- 
peals for  instructions  may  not  so  blend 
facts  with  questions  of  law  as  to  re- 
quire separation  for  a  conclusion  as  to 
either.  Cleveland-Cliffs  Iron  Co.  v. 
Arctic  Iron  Co.,  39  S.  Ct.  91. 

Recitals  of  certificate  on  certification 
of  questions  from  Circuit  Court  of  Ap- 
peals must  distinguish  between  merely 
evidential  facts  and  those  which  are 
ultimate,  and  so  could  furnish  support 
for  the  legal  propositions  as  to  which 
instructions  are  asked.    Id. 

18.  Jurisdiction  and  authority  of  Su- 
preme Courts— Exercise  of  the  discre- 
tion which  this  section  gives  the  Su- 
preme Court,  when  questions  are  certi- 
fied from  Circuit  Court  of  Appeals,  to 
direct  the  sending  up  of  the  whole  rec- 
ord, is  not  called  for  where  the  certifi- 
cate is  of  such  character  as  not  to  be 
embraced  by  the  statute.  Cleveland- 
Cliffs  Iron  Co:  V.  Arctic  Iron  Co.  (Sup.) 
39  S.  Ct.  91. 

20.  Dismissing  or  remanding  causo.— 

The  certificate,  on  certification  of  ques- 
tions under  this  section,  not  sufficiently 
stating  the  pertinent  facts,  will  be  dis- 
missed. Dillon  V.  Strathearn  S.  S.  Co. 
(Sup.)  39  S.  Ct.  83. 


§  1217.  (Jud.  Code,  §  240.)     Certiorari  to  circuit  court  of  appeals. 


See  George  A.  Fuller  Co.  v.  Otis  Ele- 
vator Co.,  38  S.  Ct.  180.  62  L.  Ed.  422. 

3.  Nature  and  character  of  causes  or 
decisions  reviewable  on  certiorari  in 
general  .^Refusal  to  submit  questions 
to  jury  on  ground  that  evidence  was 
not  sufficient  to  warrant  a  finding 
thereon,  when  approved  by  the  Circuit 
Court  of  Appeals,  held  not  reviewable 
on  certiorari.  Houston  Oil  Co.  of  Tex- 
as V.  Goodrich,  38  S.  Ct.  140,  245  U. 
S.  440,  62  L.  Ed.  385,  dismissing  cer- 
tiorari 226  F.  434,  141  C.  C.  A.  264. 

Where  application  for  temporary  in- 
junction was  denied  on  ground  there 
was  an  adequate  remedy  at  law,  but 
the  bill  was  not  dismissed  and  con>- 
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plainant  appealed  from  a  decree  of 
affirmance  rendered  by  Circuit  Court 
of  Appeals,  Supreme  Court  may  grant 
petition  for  certiorari,  and,  though 
without  jurisdiction  to  entertain  the 
appeal,  treat  record  on  appeal  as  a 
return  to  writ.  Union  Pac.  R.  Co.  v. 
Board  of  Com'rs  of  Weld  County,  38 
S.  Ct.  510,  247  U.  S.  282.  62  L.  Ed. 
1110,  reversing  decree  222  F.  651,  138 
C.  C.  A.  175,  which  denies  rehearing 
217  F.  540,  133  C.  C.  A.  392. 

A  conviction  for  a  criminal,  although 
a  summary,  contempt,  is  not  review- 
able on  error;  but  the  matter  may  be 
reviewed  on  certiorari,  issuable  in  the 
discretion  of  the  court.    Toledo  News- 
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paper  Co.  v.  U.  S.,  38  S.  Ct.  560,  247 
U.  S.  402,  62  li.  Ed.  1186,  affirminig: 
judgment  237  F.  986,  150  C.  O.  A.  636, 
which  affirmed  United  States  v.  To- 
ledo Newspaper  Co.,  220  F.  458,  and 
leave  to  file  petition  for  rehearing 
granted  38  S.  Ct  581. 

5.  Natir«  and  oharaoter  of  questions 
reviewable  on  certiorari.— Where,  in 
action  to  recover  1  per  cent,  of  item 
alleged  to  have  been  wrongfully  omit- 
ted from  corporation's  return  of  net 
income,  required  ^y  Corporation  Tax 
Act  of  1909,  United  Stetes  took  no 
writ  of  error  as  to  ruling  of  District 
Court  allowing  part  of  item  as  proper 
deduction,  propriety  of  partial  deduc- 
tion cannot  be  considered  by  Supreme 
Court,  on  certiorari  to  review  judg- 
ment of  Circuit  Court  of  Appeals  al- 
lowing the  whole  item  as  a  proper  de- 
duction. U.  S.  V.  Biwabik  Mining  Co., 
38  S.  Ct,  462,  247  U.  S.  116,  62  L.  Ed. 
1017,  reversing  judgment  Biwabik  Min- 
ing Co.  ▼.  U.  S.,  242  F.  9,  164  C.  C. 
A.  601. 

9.  Application  for  certiorari  and 
proceedinos  thereon  and  record.— Un- 
der Judicial  Code,  §  128,  as  amended 
by  Act  Jan.  28,  1915,  f  2  (Comp.  St 
1916.  I  1120),  where  plaintiff  in  trade- 
mark infringement  suit  was  allowed 
appeal  from  decree  of  Circuit  Court  of 
Appeals,  and  brought  certiorari,  and, 
pursuant  to  stipulation,  transcript  of 
record  filed  for  purposes  of  appesd  was 
treated  as  return  to  writ,  appeal  must 
be  dismissed,  and  cause  will  be  de- 
termined on  writ  of  certiorari.  Unit- 
ed Drag  Co.  ▼.  Theodore  Rectanus 
Co.,  39  S.   Ct  48. 

M.  Scope  of  review  and  determina- 
tion of  causCF— Federal  Supreme  Court, 
having  corrected  on  certiorari  error  of 
Circuit  Court  of  Appeals  dismissing 
writ  of  error  to  review  conviction  on 
refusal  of  plaintiff  in  error  to  elect 
whether  to  pursue  that  writ  or  one 
sued  out  in  the  Supreme  Court,  will 
dispose  of  the  case  on  the  merits,  be- 
cause of  doubt  arising  from  certificate 
as  to  jurisdiction  of  question  as  to 
v/hich  there  was  no  foundation.  La- 
mar ▼.  U.  S.,  36  S.  Ct.  535,  241  U.  S. 
103,  60  L.  Ed.  912,  affirming  judgment 
227  F.  1019,  141  C.  C.  A.  068. 

Petitions  for  certiorari  to  the  Cir- 
cuit Court  of  Appeals  will  be  dismissed, 
when  in  progress  of  case  facts  are 
shown  which,  if  disclosed  on  applica- 
tion, would  have  led  to  a  refusal.  Fur- 
ness.  Withy  &  Co.  v.  Yang-Tsze  Ins. 
Ass'n,  37  S.  Ct  141,  242  U.  S.  430,  61 
L.  Ed.  409,  dismissing  certiorari  Yang- 
Tsse  Ins.  Ass*n  v.  Furness,  Withy  & 
Co.,  215  F.  859,  132  C.  C.  A.  201. 

Certiorari  to  the  Circuit  Court  of 
Appeals  to  review  judgment  in  proceed- 
ing to  recover  damages  on  sinking  of 
ship  will  be  dismissed,  where  a  later 
final  decree  in  proceedings  for  limita- 
tion of  liability  was  based  on  express 
compromise*     Id. 


On  certiorari  to  review  a  decision  of 
the  Circuit  Court  of  Appeals,  matters 
not  relied  upon  as  basis  for  the  peti- 
tion vdll  not  be  considered.  Aliens 
State  Bank  v.  Houston  Pasture  Co.,  38 
S.  Ct.  496,  247  U.  S.  240,  62  L.  Ed. 
1096,  reversing  judgment  227  F.  1015, 
141  C.  C.  A.  662. 

12.  instryctlons  as  to  applications 
for  writs  of  oertlorari  under  Acts  of 
March  3,  1891,  and  September  6,  1916. 

The  following  are  the  requirements 
on  applications  for  writs  of  certiorari: 

Petitions  are  docketed  in  this  court, 
as  ,  Petitioner,  v.  ,  Re- 
spondent 

Before  the  petition  will  be  docketed 
there    must   be    furnished    this    office: 

(1)  An  original  petition  with  written 
signature  of  counsel. 

(2)  A  certified  copy  of  the  transcript 
of  the  record,  including  all  proceed- 
ings in  the  United  States  Circuit  Court 
of  Appeals  or  other  appellate  court. 

(3)  An  order  for  appearance  of  coun- 
sel for  petitioner,  signed  by  a  member 
of  the  bar  of   this  court. 

(4)  A  deposit  of  twenty-five  (|25)  on 
account  of  costs. 

Before  submission  of  the  petition 
there  must  be  furnished: 

(1)  Proof  of  service  of  notice  of  date 
fixed  for  submission  and  copies  of  pe- 
tition and  brief  upon  counsel  for  the 
respondent.  Notice  of  the  date  of 
subnrission  of  the  petition,  together 
with  a  copy  of  the  petition  and  brief, 
if  any,  in  support  of  the  same  must  be 
served  on  counsel  for  the  respondent 
at  least  two  weeks  before  such  date 
except  where  the  counsel  to  be  noti* 
fied  resides  west  of  the  Rocky  Moun- 
tains, in  which  case  ihe  time  shall  be 
at  least  three  weeks. 

(2)  vThirty  (30)  printed  copies  of  the 
petition  and  brief  in  support  of  peti- 
tion, if  any  such  brief  is  to  be  filed 
under  one  cover. 

(3)  At  least  nine  (9)  uncertified  cop- 
ies of  the  record,  which  must  contain 
all  of  the  proceedings  in  the  United 
States  Circuit  Court  of  Appeals  or 
other  appellate  court  as  well  as  those 
in  the  trial  court.  These  copies  may 
be  made  up  by  using  copies  of  the  rec- 
ord as  printed  for  the  appellate  court 
and  adding  thereto  printed  copies  of 
the  proceedings  in  that  court.  If  a 
sufficient  number  of  records  thus  made 
up  cannot  be  obtained,  making  it  nec- 
essary to  reprint  the  record  for  use 
on  the  hearing  of  the  petition,  fifty  (50) 
copies  must  be  printed  under  my  su- 
pervision in  order  that,  should  the  pe- 
tition be  granted,  there  may  be  a  suf- 
ficient number  for  use  on  the  final 
hearing. 

Monday  being  motion  day,  some  Mon- 
day must  be  fixed  upon  by  counsel  for 
petitioner  for  the  submission  of  the  pe- 
tition. No  oral  argument  is  permitted 
on  such  petitions  but  they  may  be 
called  up  and  submitted  in  open  court 
by  counsel  for  petitioner,  or  by  some 
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attorney  in  his  behalf  or  on  request 
of  counsel  for  the  petitioner,  after  due 
notice  to  opposing  counsel  and  filing 
of  such  notice,  the  clerk  may  submit 
such  petition. 

If  a  respondent  desires  to  oppose  a 
petition,  thirty  (30)  copies  of  a  brief 
for  such  respondent  must  be  filed. 
These  briefs  must  bear  the  name  of  a 
men>ber  of  the  bar  of  this  court  who 
should   also   enter  an  appearance  for 


the  respondent.  It  Is  not  necessary, 
however,  for  such  counsel  to  be  present 
in  court  when  the  petition  is  submit- 
ted. 

All  papers  in  the  case  must  be  filed 
not  later  than  the  Saturday  preceding 
the  Monday  fixed  for  the  submission 
of  the  petition.  *« 

James  D.  Maher, 
Clerk    Supreme   Court  of   the   United 
States. 


§  1218.  (Jud.  Code,  §  241.)     Appeals  and  writs  of  error  in  other 
cases. 


See  Eichel  v.  United  States  Fidelity 
&  Guaranty  Co.,  38  S.  Ct.  47,  245  U. 
S.  102,  62  L.  Ed.  177,  affirming  decree 
United  States  Fidelity  &  Guaranty  Co. 
V.  Eichel,  241  F.  357,  154  C.  C.  A. 
237;  Southern  Pac.  Co.  v.  Stewart,  38 
S.  Ct.  130,  245  U.  S.  359,  62  L.  Ed. 
345,  dismissing  writ  of  error  233  F. 
956,  147  C.  C.  A.  630. 

i.  JURISDICTION  DEPENDENT  ON 
CONSTRUCTION  AND  OPERA- 
TION OF  STATUTE  AND  NA- 
TURE AND  CHARACTER  OF 
DECISIONS 

2.  Jurisdiction  in  generals— Act  Jan. 
28,  1915,  amending  Jud.  Code,  §  246, 
gcverning  appeals  from  Hawaiian  Su- 
preme Court  takes  away  from  the 
United  States  Supreme  Court  author- 
ity given  by  this  section  to  review  de- 
cision of  Circuit  Court  of  Appeals  on 
error  to  Hawaiian  Supreme  Court, 
where  there  was  no  federal  question 
and  no  diversity  of  citizenship.  Inter- 
Island  Steam  Nav.  Co.  v.  Ward,  37 
S.  Ct.  1,  242  U.  S.  1,  61  L.  Ed.  113, 
dismissing  writ  of  error  232  F.  809, 
147  C.  C.  A.  3. 

5.  Judgments  or  decrees  reviewable 
in  general.— See  Kansas  City  Southern 
R.  Co.  V.  Guardian  Trust  Co.,  36  S.  Ct. 
334,  240  U.  S.  166,  60  L.  Ed.  579,  af- 
firming  decrees  Central  Imp.  Co.  v. 
Cambria  Steel  Co.,  201  F.  811,  120  C. 
C.  A.  121,  and  210  F.  696,  127  C.  C. 
A.  184. 

Judgments  or  decrees  made  final,  see 
ante,  §  1120,  and  notes  thereunder. 

Contention  in  suit  between  citizens 
of  different  states  that  brders  of  state 
court  on  which  defendant  relied  as  jus- 
tifying custody  of  plaintiff's,  property 
were  entered  without  due  process  of 
law  gives  federal  Supreme  Court  juris- 
diction to  review  whole  case.  Chaloner 
V.  Sherman,  37  S.  Ct.  130,  242  U.  S. 
455,  61  L.  Ed.  427,  affirming  judgment 
215  F.  867,  132  C.  C.  A.  96. 

II.  AiMOUNT      IN      CONTROVERSY 

(A)  "Necessity  and  req^dsites   of  juriS' 
dictional  amount  in  general 

6.  Necessity  of  jurisdictional  amount. 

— Under   this   section   a  writ  of   error 
seeking  to  have  reviewed  only  so  much 
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of  a  judgment  of  the  Circuit  Court  of 
Appeals  as  affirmed  the  recovery  of  six 
penalties  of  ^150  each  for  as  many 
separate  violations  of  the  Hours  of 
Service  Act  must  be  dismissed.  San 
Pedro,  L.  A.  &  S.  L.  R.  Co.  v.  U.  S., 
38  S.  Ct  498,  247  U.  S.  307,  62  L.  Ed. 
1129,  dismissing  writ  of  error  and  de- 
nying certiorari  220  F.  737,  136  C.  C. 
A.  343. 

{O  Causes     of     action     03     aflccting 
amount  in  controversy 

34.  Habeas  corpus.— Question  as  to 
jurisdictional  amount  necessary  under 
Judicial  Code,  §  241,  to  sustain  appeal 
to  Supreme  Court,  does  not  arise  in 
habeas  corpus.  Horn  v.  Mitchell,  37  S. 
Ct.  293,  243  U.  S.  247,  61  L.  Ed.  700, 
dismissing  appeal  232  F.  819,  147  C. 
C.  A.  13. 

V.  SCOPE    AND    EXTENT    OF    RE- 
VIEW   AND    DISPOSITION    OF 
CAUSE 

56.  Question  of  fact.— Concurrent 
findings  by  master  and  two  lower 
courts,  as'  to  entryman*s  agreement 
that  title  should  inure  to  the  benefit 
of  another,  held,  not  to  be  disturbed 
unless  plainly  erroneous.  Causey  v. 
U.   S.,  36  S.  Ct.  365,  240  U.  S.  309, 

60  U  Ed.  711,  affirming  decree  203  F. 
1022,  121  C.  C.  A.  663. 

A  decree  of  the  Circuit  Court  of  Ap- 
peals will  be  affirmed  where  the  es- 
sential question  is  one  of  fact  and  the 
evidence,  though  sharply  conflicting, 
sustains  the  conclusion  reached.  Var- 
ner  v.  New  Hampshire  Sav.  Bank,  36 
S.  Ct.  409,  240  U.  S.  617,  60  K  Ed. 
828,  affirming  judgment  New  Hamp- 
shire Savings  Bank  v.  Varner,  216  F. 
721,  132  C.  C.  A.  631. 

Facts  are  not  in  controversy  on  writ 
of  error  to  Circuit  Court  of  Appeals 
to  review  judgment  which  reversed 
with  instructions  to  dismiss  a  judg- 
ment for  plaintiffs  in  an  action  for 
treble  damages  as  result  of  combina- 
tion to  restrain  trade  in  violation  of 
Act  July  2,  1890  (U.  S.  Comp.  St.  1916, 
§  8829),  where  case  was  decided  on 
theory  that  combination  was  not  such 
unreasonable  restraint  as  was  neces- 
sary to  make  it  illegal.  Thomsen  t. 
Cayser,  37  S.  Ct.  353,  243  U.  S.  66, 

61  L.    Ed.    597,    reversing    judgment 
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Union  Castle  liail  S.  S.  Co,  ▼.  Thom- 
sen,  190  F.  536,  111  C.  G.  A.  368  and 
Id.,  190  F.  1022,  111  C.  C.  A.  674. 

Judgment  based  on  facts  will  not  be 
reversed,  where  there  is  substantial 
evidence   to   support   conclusion   twice 


reached  by  the  Oircait  Court  of  Ap- 
peals that  the  verdict  was  sustained 
by  sufficient  evidence.  Chesbrough  v. 
Woodworth,  37  S.  Ct.  579,  244  U.  S. 
72,  61  li.  Ed.  1000,  affirming  judgment 
221  F.  912,  137  C.  C.  A.  482. 


§  1219.  (Jud.  Code,  §  242.)     Appeals  from  Court  of  Claims. 


I.  Construction  and  operation  in  gen- 
eral.—Judgments  of  the  District 
Courts,  in  the  exercise  of  the  power 
conferred  on  them,  concurrently  with 
the  Court  of  Claims,  by  the  Tucker 
Act  of  March  3,  1887,  to  decide  claims 
against  the  United  States,  are  review- 
able exclusively  and  directly  by  the 
Supreme  Court,  and  this  remedy -is  un- 
affected by  the  general  distribution  of 
appellate  power  by  Judiciary  Act  1891, 
or  by  the  Judicial  Code;  implications 
of  repeal  being  prevented  by  sections 
294,  295,  thereof  (Comp.  St.  1916,  §S 
1271,  1272),  and  Tucker  Act,  §  4 
(Comp.  St  1916,  §  1574),  being  except- 


ed from  the  repealing  clause.    J.  Ho- 
mer Fritch,  Inc.,  v.  U.  S.,  39  S.  Ct.  158. 

10.  8€ope  and  extent  of  review  In 
gdneral.^A  fact  which  the  Court  of 
Claims  states  that  it  does  not  find 
stands  unproved  in  the  federal  Su- 
preme Court  on  appeal.  Ackerlind  v. 
U.  S.,  36  S.  Ct.  438,  240  U.  S.  531, 
60  L.  Ed.  783,  reversing  judgment  49 
Ct.  CI.  635. 

Findings  of  fact  by  Court  of  Claims 
on  claim  arising  out  of  contract  for 
manufacture  of  rapid  fire  guns  are 
conclusive  on  Supreme  Court.  Saal- 
field  V.  U.  S.,  38  S.  Ct.  397,  246  U.  S. 
610,  62  L.  Ed.  895,  affirming  judg- 
ment Brown  v.  Same,  61  Ct.  CI.  22. 


§  1220.  (Jud.  Code,  §  243.)     Time  and  manner  of  appeals  from  the 
Court  of  Claims. 


iO.  Disposition  of  appeal  or  cause.^ 

Failure  of  the  Court  of  Claims  to  find 
certain  facts  which  it  had  assumed  in 
its  decision  does  not  require  a  sending 
back  of  the  case  where  the  facts  not 
found  are  not  controverted.  Ackerlind 
V.  U.  S.,  36  S.  Ct.  438,  240  U.  S.  531, 
eO  L.  Ed.  783,  reversing  judgment  49 
Ct.  CL  635. 
A  judgment  of  the  Court  of  Claims 


for  damages  for  destruction  of  planta- 
tion by  building  of  dike  across  it  by  the 
government  will  be  revised  for  more 
particular  findings,  where  those  ren- 
dered do  not  fairly  distinguish  between 
injuries  caused  by  the  United  States 
and  those  caused  by  the  state.  U.  S. 
V.  Archer,  36  S.  Ct.  521,  241  U.  S.  119, 
60  L.  Ed.  918,  reversing  judgment 
Archer  ▼.  U.  S.,  47  Ct.  CI.  248. 


§  1221.  (Jud.  Code,  §  244.    Repealed.) 

Cited  witliout  definite  application, 
Guerini  Stone  Co.  v.  P.  J.  Carlin  Const. 
Co.,  36  S.  Ct.  300,  00  L.  Ed.  636. 


See  Graham  v.  O'Ferral,  236  JF.  717, 
150  C.  C.  A.  49. 


torial  Supreme  Court.  I/ovato  v.  State 
of  New  Mexico,  37  S.  Ct.  107,  242  U. 
S.  199,  61  L.  Ed.  244,  affirming  judg- 
ment Territory  v.  Lobato,  134  P.  222, 
17  N.  M.  666. 


§  1222.  (Jud.  Code,  §  245.)  Writs  of  error  and  appeals  from  the 
Supreme  Courts  of  Arizona  and  New  Mexico. 

Appellate      Juiisdicttond— Denial      of 

rights  under  Const.  U.  S.  Amends.  5, 
6,  presents  questions  within  jurisdic- 
tion of  federal  Supreme  Court  over 
Supreme  Court  of  state  of  New  Mex- 
ico in  a  case  appealed   to  the   terri- 

§  1223.  (Jud.  Code,  §  246,  as  amended,  Act  Jan.  28,  1915,  c.  22,  § 
2.)  Writs  of  error  and  appeals  from  the  Supreme  Court  of 
Hawaii  and  the  Supreme  Court  of  Porto  Rico. 

Court,  takes  away  from  the  United 
States  Supreme  Court  authority  given 
by  Jud.  Code,  §  241,  to  review  decision 
of  Circuit  Court  of  Appeals  on  error  to 
Hawaiian  Supreme  Court,  where  there 
was  no  federal  question  and  no  diver- 
sity of  citizenship.  Inter-Island  Steam 
Nav.  Co.  V.  Ward,  37  S.  Ct.  1,  242  U. 
S.  1,  61  L.  Ed.  113,  dismissing  writ  of 
error  232  F.  809,  147  C.  C.  A.  3. 

Records— The  facts  cannot  be  review- 
ed by  the  federal  Supreme  Court  on  ap- 
peal .  from  the  Porto  Rico  Supreme 
Court,  w^here  the  evidence  is  not  in  the 
record,   except  as   shown  in   the  opin- 
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See  Henna  v.  Sauri  &  Subira,  237  F. 
145,  150  C.  C.  A.  291;  Richardson  v. 
I'ajardo  Sugar  Co.,  237  F.  195,  150 
C.  C.  A.  341. 

Allowance  of  appeal.— An  appeal  to 
the  federal  Supreme  Court  from  the 
Supreme  Court  of  Porto  Rico,  which 
was  prayed  within  the  statutory  time, 
will  Dot  be  dismissed  because  not  allow- 
ed by  the  court  within  that  time.  Car- 
dona  V.  Quinones,  36  S.  Ct.  346,  240 
U.  S.  83,  60  L.  Ed.  53a 

Decision t  reviewable.— Act  Jan.  28, 
1915.  amending  Jud.  Code,  §  246,  gov- 
erning appeals  from  Hawaiian  Supreme 


§  1223 
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ion  of  the  court  below  or  in  a  state- 
ment of  facts  prepared  by  that  court 
for  the  purposes  of  the  appeal.  Car- 
dona  y.  Quinones,  36  S.  Gt.  346,  240  U. 
S.  83,  60  L.  Ed.  538. 

Legal  propositions,  ignoring  or  dis- 
puting the  findings  of  fact  on  which  the 
conclusions  of  the  court  below  are  bas- 
ed, cannot  be  urged  in  the  federal  Su- 
preme Court  as  grounds  for  reversal  of 
a  decree  of  the  Porto  Rico  Supreme 
Court,  where  the  record  is  such  that 
the  facts  cannot  be  reviewed.    Id. 

Scope  of  review  and  disposition  of 
cause.— The    action    of    the    Supreme 


Court  of  Porto  Rico  as  to  matters  of 
local  law  in  respect  to  procedure  will 
not  be  disturbed  by  the  federal  Supreme 
Court,  unless  error  clearly  appears. 
Cardona  y.  Quinones,  36  S.  Ct.  346,  240 
U.  S.  83,  60  L.  Ed.  538. 

A  decision  of  the  Porto  Rico  Supreme 
Court  that  imder  its  Civil  Code  (sec* 
tions  1110-1112)  one  who  signs  a  note 
as  a  principal  debtor  is  governed  by  the 
form,  and  caimot  show  himself  to  be  a 
fiurety,  relating  to  a  matter  of  the  lo- 
cal law,  will  not  be  disturbed  by  a  re- 
viewing court,,  unless  clearly  erroneous. 
Sola  v.  Cintron  &  Aboy,  237  F.  61, 150 
C.  C.  A.  263. 


§  1225a.  (Act  Aug.  29,  1916,  c.  416,  §  27.)     Appeals  and  writs  of 
error  from  the  Supreme  Court  of  the  Philippine  Islands. 


Mode  of  review.— Appeal,  not  writ  of 
error,  is  proper  mode  in  reviewing  in 
federal  Supreme  Court  decree  of  Su- 
preme Court  of  Philippine  Islands  in  a 
suit  by  a  wife  for  divorce,  alimony,  and 
division  of  property.  De  La  Rama  v. 
De  La  Rama.  36  S.  Ct.  518,  241  U.  S. 
154,  60  L.  Ed.  932, 

Appeal  is  a  proper  method  of  review- 
ing, in  federal' Supreme  Court,  under 
Act  July  1,  1902,  |  10,  a  decree  of  the 
Supreme  Court  of  the  Philippine  Is- 
^  lands  in  equity  suit.  Montelibano  v.  La 
Coropauia  Genera!  De  Tabacos  Do  Fil- 
ipinas.  36  S.  Ct.  617,  241  U.  S.  455,  60 
I..  Ed.  1099. 

A  writ  of  error  and  not  an  appeal 
was  the  proper  method  by  which  to  re- 
view a  judgment  of  the  Supreme  Court 
of  the  Philippines  in  a  proceeding  to 
register  title  to  land.  Gauzon  v.  Com- 
pnnia  General  De  Tobacos  de  Filipinas, 
38  S.  Ct.  46,  245  U.  S.  86,  62  L.  Ed. 
165. 

Where  the  answer  to  an  action  at 
law  on  a  contract  was  in  effect  a  bill  in 
equity,  seeking  reformation  and  inci- 
dentally to  enjoin  the  action  at  law,  the 
proceeding  was  converted  into  an  equi- 
table one,  and  hence  appeal,  instead  of 
writ  of  error,  was  the  appropriate 
method  for  review.  Philippine  Sugar 
Estates  Development  Co.  v.  Govern- 
ment of  Philippine  Islands,  38  S.  Ct. 
513,  247  U.  S.  385,  62  L.  Ed.  1177. 

Scope  and  extent  of  review  and  dis- 
position of  oause.^-Federal  Supreme 
Court  will  not  reverse  decree  of  Su- 
preme Court  of  the  Philippine  Islands, 
where  objection  is  not  presented  to  the 
court  below  nor  assigned  as  error  on 
appeal.  De  La  Rama  v.  .De  La  Rama, 
36  S.  Ct.  518,  241  U.  S.  154,  60  L.  Ed. 
932. 

Taking  date  of  divorce  decree  as  date 
for  liquidating  wife's  claim  for  division 
of  conjugal  property  held  not  erroneous 
on  appeal  from  decree  of  the  Supreme 
Court  of  the  Philippine  Islands,  because 
there  was  no  formal  decree  of  property, 
and  no  inventory  filed.  De  La  Rama 
y.  De  La  Rama,  36  S.  Ct.  518,  241  U. 
S.  154,  60  L.  Ed.  932. 

(234) 


Concurrent  views  of  two  lower  courts 
that  certain  contracts  created  an  agen-. 
cy  will  not  be  disturbed  by  federal  Su- 
preme Court  on  appeal  from  Supreme 
Court  of  Philippine  Islands  unless  clear- 
ly erroneous.  '  Montelibano  v.  La  Com- 
pania  General  De  Taba9os  De  Filipinas, 
36  S.  Ct.  617,  241  U.  S.  455,  60  L.  Ed. 
1099. 

Conclusions  of  fact  by  Supreme  Court 
of  Philippine  Islands  in  proceeding  to 
register  title  to  land  held  not  review- 
able when  supported  by  the  record. 
Gauzon  v.  Compania  General  De  Tobac- 
os de  Filipinas,  38  S.  Ct.  46,  245  U.  S. 
86,  62  L.  Ed.  165. 

On  appeal  from  the  Supreme  Court 
of  the  Philippine  Islands,  the  judgment 
of  that  tribunal,  based  on  a  construc- 
tion of  the  local  laws,  will  be  deferred 
to.  Ibanez  v.  Hongkong  &  Shanghai 
Banking  Corporation,  38  S.  Ct.  410,  246 
U.  S.  621,  62  L.  Ed.  903. 

The  Supreme  Court  vnll  defer  to  dec- 
laration of  local  law  by  courts  of  Phil- 
ippine Islands,  particularly  when  their 
decision  is  in  accordance  with  rule  ob- 
taining in  other  jurisdictions.  Ibanez  v. 
Hongkong  &  Shanghai  Banking  Corpo- 
ration, 38  S.  Ct.  413,  246  U.  S.  627,  62 
L.  Ed.  907. 

While  Supreme  Court  is  always  dis- 
posed to  accept  the  construction  which 
the  highest  court  of  a  territory  or  pos- 
session has  placed  upon  a  local  statute, 
the  construction  will  not  be  deferred  to, 
where  clearly  erroneous.  Philippine 
Sugar  Estates  Development  Co.  v. 
Government  of  Philippine  Islands,  38  S. 
Ct.  513,  247  U.  S.  385,  62  L.  Ed.  1177. 

Where  the  Supreme  Court  of  the 
Philippine  Islands  reversed  a  judgment 
on  a  question  of  law,  but  did  not  dis- 
pose of  the  contention  made  under  Code 
Civ.  Proc.  Philippine  Islands,  §  497, 
par.  2,  that  the  denial  of  a  new  trial 
prayed  on  the  ground  of  the  insufficien- 
cy of  the  evidence  to  support  the  find- 
ings was  error,  the  Supreme  Court  of 
the  United  States,  on  appeal,  may  re- 
view evidence  and  finally  dispose  of 
case.    Id, 
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§  1227.  (Jud.  Code,  §  250.)     Appeals  and  writs  of  error  from  the 
Court  of  Appeals  of  the  District  of  Columbia. 

*  Judgments  or  decrees  of  Court  of 
Appeals  of  District  Columbia  held  not 
final  in  cases  involving  interpretation  of 


10.  Constniotion  of  any  law  of  the 
Ualtad  States  drawn  in  queetlon.---Fed- 
eral  Supreme  Court  has  jurisdiction  of 
writ  of  error  to  Court  of  Appeals  of 
District  of  Columbia,  where  construc- 
tion of  Employers'  liability  Act,  as 
amended  by  Act  April  5,  1910  (U.  S. 
Comp.  St.  1916,  fS  8662,  8665),  is  ques- 
tioned. Washington  Ry.  &  Electric  Co. 
T.  Scale.  37  S.  Ct.  654,  244  U.  S.  630. 

61  L.  Ed.  1360,  affirming  judgment  45 
App.  D.  C.  484. 

Under  this  section  the  Supreme  Court 
has  no  jurisdiction  to  review  on  writ  of 
error  a  judgment  of  the  Court  of  Ap- 
peals of  District  of  Columbia,  which 
was  not  final  and  was  rendered  in  a 
case  arising  under  the  criminal  laws, 
though  the  construction  of  a  federal 
law  was  drawn  in  question,  as  was  the 
jurisdiction  of  the  court  wherein  the 
proceedings  were  begun.  Hartranft  v. 
Miillowny.  38  S.  Ct.  518,  247  U.  S.  295, 

62  L.  Ed.  1123,  dismissing  writ  of  er- 
ror, 43  App.  D.  C.  44. 

M.  Judgmeats  and  decrees  made  final. 

—Under  Judicial  Code,  §  251,  Court  of 
Appeals  of  District  of  Columbia  can- 
not certify  questions  to  Supreme  Court 
in  cases  in  which  its  judgments  or  de- 
crees are  not  final  under  this  section, 
especially  in  view  of  section  239.  Unit- 
ed States  ex  rel.  Arant  v.  Lane»  38  S. 
Ct  94,  245  U.  S.  166,  62  L.  Ed.  223. 


act  general  in  character  or  general  du- 
ty or  power  of  officer  under  law  of  the 
United  States  as  distinguished  from  lo- 
cal authority.    Id. 

Judgment  of  Court  of  Appeals  of 
District  of  Columbia,  affirming  judg- 
ment quashing  certiorari  directed  to 
police  court,  wherein  criminal  prosecu- 
tion was  begun,  held  not  to  be  final 
judgment,  reviewable  by  United  States 
Supreme  Court  on  writ  of  error,  under 
this  section,  despite  authority  of  Court 
of  Appeals,  under  Code  of  Law  D.  C. 
1901,  t  226,  to  review  interlocutory  or- 
ders. Hartranft  v.  Mullowny,  38  S:  Ct. 
518,  247  U.  S.  295,  62  L.  Ed.  1123,  dis- 
missing writ  of  error  43  App.  D.  C.  44. 

12.  Mode  of  review*— Certiorari  di- 
rected to  judge  of  police  court  of  Dis-r 
triot  of  Columbia,  wherein  prosecution 
under  Food  and  Drug  Act  had  been  be- 
gun, held  part  of  original  prosecution; 
hence  judgment  of  Court  of  Appeals  of 
District  of  Columbia,  affirming  order 
quashing  writ,  could  not,  under  this 
section  be  reviewed  by  United  States 
Supreme  Court  on  writ  of  error. 
Hartranft  v.  Mullowny,  38  S.  Ct.  518, 
247  U.  S.  295,  62  L.  Ed.  1123,  dismiss- 
ing writ  of  error  48  App.  D.  C.  44. 


§  1228.  (Jud.  Code,  §  251.)     Certiorari  to  Court  of  Appeals,  Dis- 
trict of  Columbia. 


Jodlcial  preoedent^Cases  in  which 
controversies  were  determined  on  cer- 
tificates of  Court  of  Appeals  of  Dis- 
trict of  Columbia,  where  no  question 
was  raised  concerning  the  power  to  cer- 
tify, held  not  authoritative  on  the  ques- 
tion as  to  the  power  to  certify.  United 
States  ex  rel.  Arant  v.  Lane,  88  S.  Ct. 
94,  245  U.  S.  166,  62  L.  Ed.  223. 

Finality  of  Judgmentd— Under  Judicial 
Code,  S  251,  Court  of  Appeals  of  Dis- 
trict of  Colombia  cannot  certify  ques- 
tions to  Supreme  Court  in  cases  in 
vhich  its  judgments  or  decrees  ^re  not 
final  under  section  250,  especially  in 
view  of  section  239.  United  States  ex 
reL  Arant  v.  Lane,  38  S.  Ct.  94,  245 
U.  S.  166,  62  L.  Ed.  223. 

Under  this  section,  writ  of  certiorari 
to  review  judgments  of  Court  of  Ap- 


peals of  District  of  Columbia  held  not 
limited  to  cases  in  which  final  judg- 
ment has  been  entered,  but  only  to  cas- 
es in  which  the  judgment  when  entered 
is  final.  George  A.  Fuller  Co.  v.  Otis 
Elevator  Co.,  38  S.  Ct.  180,  245  U.  S. 
489,  62  L.  Ed.  422,  reversing  judgment 
Otis  Elevator  Co.  v.  George  A.  Fuller 
Co.,  44  App.  D.  C.  287. 

Presentation  of  question  In  court  be- 

loww— Certiorari  to  Court  of  Appeals  of 
the  District  of  Columbia  will  be  dis- 
missed, where  question  on  which  certi- 
orari was  prayed  was  not  before  the 
court  below  and  no  exception  was  taken 
as  to  ruling  of  the  court  on  such  ex- 
ception. Tyrrell  v.  District  of  Colum- 
bia, 37  S.  Ct.  361,  243  U.  S.  1,  61  L. 
Ed.  557,  denying  certiorari  District  of 
Columbia  v.  Tyrrell,  41  App.  D.  C.  463. 


§  1228a.  (Act  Sept.  6,  1916,  c.  448,  §  6.)     Appellate  jurisdiction; 
time  for  application. 

This  section,  which  provides  that  "no  writ  of  error,  appeal,  or  writ  of  cer- 
tiorari intended  to  bring  up  any  cause  for  review  by  the  Supreme  Court  shall 
be  allowed  or  entertained  unless  duly  applied  for  within  three  months  after 
entry  of  the  judgment  or  decree  complained  of,"  may  be  regarded  as  having 
superseded  the  provisions  of  U.  S.  Comp.  St.  1916,  §§  1648,  1649  (Act  March 
3,  1891,  c.  517,  t  6,  and  R,  S.  1008),  as  to  the  time  for  taking  appeals  or 
writs  of  error  to  the  Supreme  Court,  from  and  after  thirty  days  after  its 
approval,  except  that  the  right  of  review  under  existing  laws  in  respect  of 
judgments  and  decrees  entered  before  this  section  took  effect  was  to  remain 
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xmaffected  for  the  period  of  six  months  thereafter,  but  such  right  was  to 
cease  thereafter  (see  §  7  of  said  Act  Sept  6,  1916,  c.  448,  39  Stat  728). 

Cited    without    definite    application, 

Glasgow  Nav.  Co.  v.  Munson  S.  S.  Ldnev 
38  S.  Ct  315,  62  L.  Ed.  919. 

§  1229.  (Jud.  Code,  §  252.)     Appellate  jurisdiction  under  the  bank- 

niptcy  act. 

Cited    without    definite    applioatlon. 

Swift  &  Co.  V.  Hoover,  37  S.  Ct  56,  61 
L.  Ed.  175. 


RULES  OF  THE  SUPREME  COURT  OF  THE  UNITED 

STATES 

These  rules  were  republished  March  1,  1918.  Any  changes  made  thereby  in 
the  rules  as  published  in  Comp.  St.  1916,  pp.  1807-1840  are  set  forth  or 
indicated  below  in  the  notes  to  the  respective  rules. 


Notea  of  Deolaiona 


Construction  of  rules  in  general.— It 

is  not  within  the  province  of  an  infe- 
rior court  to  question  the  validity  of  a 
rule  of  the  Supreme  Court,  its  function 
being  only  to  construe  the  rule;    and 


such  a  construction  of  the  rules  of  the 
Supreme  Court  as  will  apparently  make 
them  valid  should  be  adopted.  Audif- 
fren  Refrigerating  Mach.  Co.  v.  Gen- 
eral Electric  Co.  (D.  C.)  245  F.  783. 


Rule  2 


Disbarment  of  attorneys.— On  pro- 
ceeding to  disbar  a  member  of  the  bar 
of  the  Supreme  Court  of  the  United 
.States  on  ground  of  disbarment  by 
ttate  court,  opportunity  should  be  given 
to  point  out  any  ground  which  would 
prevent  Supreme  Court  from  giving  ef- 
fect to  finding  of  state  court  establish- 
ing want  of  fair  private  and  profes- 
sional character.  Selling  v.  Radford, 
37  S.  Ct.  377,  243  U.  S.  46,  61  Lr.  Ed. 
585. 

Loss  by  member  of  the  bar  of  the  Su- 


professional  character  held  adequate 
reason  for  taking  away  his  right  to 
continue  to  be  a  member  of  such  bar. 
Id. 

Want  of  fair  private  and  profession- 
al character  in  member  of  the  bar  of 
the  Supreme  Court  of  the  United 
States  arising  from  the  act  of  the  high- 
est court  of  the  state,  disbarring  him 
from  practice  for  professional  miscon- 
duct, will  be  recognized  by  federal  Su- 
preme Court  unless  the  state  procedure 
was  wanting  in  due  process  of  law,  or 


Loss  by  member  of  the  bar  of  the  Su-  '  was  wanting  in  due  process  < 
preme  Court  of  his  fair  private   and     the  proof  was  insufficient    Id 


Rule  8 


4.  Contents  of  reoord  or  traosoriptw— 

The  federal  Supreme  Court  will  look 
only  to  certified  transcript  to  ascertain 
what  rulings  on  evidence  were  made  by 
the  trial  court.  San  Antonio  &  A.  P. 
Ry.  Co.  V.  Wagner,  36  S.  Ct  626,  241 
U.  S.  476,  60  L.  Ed.  1110,  affirming 
judgment  (Tex.  Civ.  App.)  166  S.  W.  24. 
The  rules  of  the  Supreme  Court  do 


not  require  the  Court  of  Claims  to  in- 
corporate in  its  record  anything  more 
than  the*  ultimate  facts  established  by 
the  record, .  and  the  appellate  court  is 
to  determine  whether  any  omitted 
question  of  fact  is  one  so  necessary  to 
the  decision  that  it  will  remand  the 
cause  for  that  purpose.  Winton's  Es- 
tate V.  Amos,  52  Ct  CI.  90. 


Rule  9 


3.  Extension  of  time.— Federal  Su- 
preme Court  will  extend  the  time  for 
filing  the  record  in  order  that  an  op- 
portunity may  be  given  to  conform  to 


the  court's  views  as  to  what  the  rec- 
ord should  be.  IT.  S.  v.  United  States 
Steel  Corporation,  36  S.  Ct  408,  240  U. 
S.  442,  60  L.  Ed.  731. 


Rule  10.    Printing  Records 

Section  9  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1819,  was  changed 
by  substituting  for  the  word  "errors,"  in  the  third  sentence  thereof,  before  the 
words  "so  stated,"  the  word  "points." 

Rule  21 

Section  8  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1825,  was  changed 
by  inserting  before  the  last  three  worde^  "cases  are  dted,"  the  word  "the." 
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Note*  of  DeoUlons 


Omission  of  spocHloation  of  orrorsw— ' 

Failure  to  plead  or  prove  that  plaintiff, 
in  an  action  under  Safety  Appliance 
Acts  and  the  Employers*  IdabiHty  Act, 
was  employed  in  interstate  commerce 
when  injured,  is  not  a  "plain  error" 
which  the  federal  Supreme  Court  will 


notice  on  writ  of  error  under  rule  21, 
par.  4,  although  not  assigned.  San  An- 
tonio &  A.  P.  Ry.  Co.  V.  Wagner,  36  S. 
Ct.  626,  241  U.  S.  476,  60  L.  Ed.  1110, 
affirming  judgment  (Tez.  Ciy.  App.)  166 
S.  W.  24. 


Rule  23 


Aiiowanco  of  Interest.— Allowance  of 
interest,  on  decree  for  division  of  prop- 
erty from  date  of  divorce  decree  is 
within  discretion  of  the  court  notwith- 
standing success  of  the  husband  in  re- 
ducing on  appeal  the  amount  which  was 
allowed  the  wife.  De  La  Rama  ▼.  De 
La  Rama,  36  S.  Ct  518,  241  17.  S.  154, 
00  L.  Ed.  932. 

Interest  may  be  allowed  by  state 
court  on  a  judgment  for  plaintiff  under 
Employers'  Liability  Act  from  the  time 
it  was  rendered,  if  judgment  is  affirm- 
ed on  appeal.  Louisville  &  N.  R.  Co. 
V.  Stewart,  36  S.  Ct.  586,  241  U.  S. 
261,  60  L.  Ed.  989,  affirming  judgment 
Same  v.  Stewart's  Adm'x,  174  S.  W. 
744, 163  Ky.  823. 


Grounds   for    award    of   dahiages^— 

Though  it  was  an  abuse  of  discretion 
by  auditor  of  the  Canal  Zone  to  pros- 
ecute a  writ  of  error  from  Supreme 
Court  to  review  a  judgment  issuing 
writ  of  mandamus  against  him  to  com- 
pel payment  without  deduction  of  sal- 
ary of  judge  of  the  district  court  of 
the  Canal  Zone  as  fixed  by  Act  Aug. 
24,  1912,  c.  390,  held  that,  as  matter 
did  not  involve  a  money  judgment,  rule 
23  (Comp.  St.  1916,  p.  1827)  as  to  dam- 
ages will  not  be  enforced.  Smith  v. 
Jackson,  38  S.  Ct  353,  246  U.  S.  388, 
62  L.  Ed.  788,  affirming  judgment  241 
F.  747,  154  0.  C.  A.  449. 

Cited  without  definite  appfloation, 
Consolidated  Rubber  Tire  Co.  v.  Dia- 
mond Rubber  Co.  of  New  York  (D.  C.) 
232  F.  508. 


Rule  24 


Costs  to  or  against  United  States^— 

Costs  on  appeal  to  federal  Supreme 
Court,  in  case  in  which  United  States 
is  party,  should  not  on  reversal  be 
granted   to  United  States  because  of 


Supreme  Court  rule  24,  giving  costs  to 
prevailing  party;  it  not  applying  where 
United  States  is  party.  Oregon  &  C 
R.  Co.  V.  U.  S.,  37  S.  Ct  443,  243  U. 
S.  549,  61  L.  Ed.  890. 


Rule  26 


Reassignment  of  eauses.— Case  in 
federal  Supreme  Court  on  writ  of  er- 
ror to  state  court  which  cannot  be  de- 
cided on  the  merits  without  involving 
decision  in,  boundary  suit  pending,  will 


be  reassigned  for  hearing  at  the  same 
time  as  the  hearing  on  the  boundary 
suit.  Cissna  v.  State  of  Tennessee, 
37  S.  Ct  108,  242  U.  S.  195,  61  L.  Ed. 
243. 


Rule  29 


Necessity  of  bondw— Under  Rev.  St  S 
1000  (Comp.  St  1916,  §  1660),  writ  of 
error,  but  for  Supreme  Court  rule  29 
of  which  rule  13  for  Circuit  Courts  of 
Appeals  (Comp.  St  1916,  p.  1292)  is 
a  copy,  can  be  perfected  and  cause 
heard  without  any  security  at  all,  ex- 
cept for  costs.  Rederiaktiebolaget 
Amie  v.  Universal  Transp.  Co.,  245  F. 
282,  157  C.  C.  A.  474. 

Amount  of  bond^— 'Under  Supreme 
Court  rule  29,  of  which  rule  13  for 
Circuit  Courts  of  Appeals  is  a  copy, 
held  that,  though  no  supersedeas  bond 
was  given  when  writ  of  error  was 
taken,  it  is,  under  Rev.  St  §  1000 
(Comp.  St  1916,  S  1660),  mere  irreg- 
ularity, and  any  circuit  judge  or  judge 
of  Circuit  Court  of  Appeals  may,  aft- 
er expiration  of  60-day  period  pre- 
scribed by  section  1007  (section  1666), 
fix  amount  of  supersedeas  bond.  Re- 
deriaktiebolaget Amie  v.  Universal 
Transp.  Co.,  245  F.  282,  157  C.  C.  A. 
474. 


Liability  on  bondw— In  view  of  Su- 
preme Court  rule  29  and  Circuit  Court 
of  Appeals  rule  13,  a  supersedeas  bond 
covers  any  money  not  otherwise  secur- 
ed, awarded  by  the  judgment  or  decree 
appealed  from,  as  well  as  costs  or  dam- 
ages on  appeal,  and  so  includes  costs 
in  the  lower  court  Pacific  Coast  Cas- 
ualty Co.  V.  Harvey  (C.  C.  A.)  250  F. 
952. 

Enforoement  of  bondw— In  view  of  Su- 
preme Court  rule  29,  enforcement  of  a 
supersedeas  bond  given  on  appeal  from 
a  decree  of  the  Circuit  Court  of  Ap- 
peals, reversing  a  decree  of  the  Dis- 
trict Court,  cannot  be  denied  on  the 
theory  that  such  intermediate  decree 
could  embrace  nothing  to  be  supersed- 
ed, where  it  awarded  costs  in  favor  of 
the  successful  party  and  was  affirmed 
by  the  Supreme  Court.  Pacific  Coast 
Casualty  Co.  v.  Harvey  (C.  C.  A.)  250 
F.  952. 
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Rule  31 

• 

Narrative  fornix— Though  record  con-  form,     required    by    equity    rule    75 

formed  to  Act  Cong.  Feb.  13,  1^11,  and  (Comp.  St.  1916,  p.  2527),  could  not 

Supreme  Court  rule  31,  held,  that  tran-  be  approved.    U.  S.  v.  Motion  Picture 

script  without  statement  in  narrative  Patents  Co.  (D.  C.)  230  F.  541. 

Rule  37 

The  heading  of  this  rule  was  changed  from  that  set  forth  in  U.  S.  Comp.  St. 
1916,  p.  1839,  to  read  as  follows:  **Cases  Certified  and  Petitidns  for  Writs  of 
Certiorari  " 

Section  4  of  this  rule,  as  set  forth  in  Comp.  St.  1916,  p.  1841,  was  changed 
to  read  as  set  forth  below. 

4.  An  application  for  a  writ  of  certiorari  will  be  deemed  in  time 
when  the  petition  therefor,  accompanied  by  the  printed  record  and 
brief,  is  filed  within  the  period  prescribed  by  law,  prozided  this  is  fol- 
lowed by  submitting  the  petition  in  open  court  on  some  motion  day 
not  later  than  the  first  one  which  follows  a  period  of  four  weeks  after 
such  filing.  Notice  of  the  date  of  submission  and  copies  of  the  petition 
and  brief  must  be  served  as  required  by  section  S  of  this  rule. 

Notes  of  Deoislons 


Statepient  of  facts   In   certificated— 

Certificate  from  Circuit  Court  of  Ap- 
peals, not  stating  the  facts,  but  mere- 
ly that  there  was  evidence  tending  to 
establish  the  facts  as  claimed  by  each 
party,  and  assuming  facts  as  a  basis  of 
questions,  held  not  in  proper  form,  un- 
der Supreme  Court  rule  37  (Comp.  St. 
1916,  p.  1839).  Ricaud  v.  American 
Metal  Co.,  38  S.  Ct.  312,  246  U.  S.  304, 
62  L.  Ed.  733. 

Under  Judicial  Code,  §  239  (Comp. 
St.  1916,  §  1216)  providing  for  certifi- 
cation of  questions  of  law  from  Circuit 
Court  of  Appeals,  and  that  Supreme 
Court  may  give  instruction  on  the  ques- 
tions certified,  or  order  whole  record 
sent  up  for  consideration  and  decision, 
and  Supreme  Court  Rule  37,  providing 
that  the  certificate  shall  contain  a 
proper  statement  of  the  facts  on  which 
the  certified  questions  arise,  the  certifi- 


cate by  itself,  and  without  reference 
to  transcript,  must  state  the  pertinent 
facts  necessary  for  answering  the  ques- 
tions. Dillon  ▼.  Stratheam  S.  S.  Co., 
39  S.  Ct.  83. 

Defects  In  specification  of  questions. 

—Though  a  certificate  from  Circuit 
Court  of  Appeals  was  deficient  in  spec- 
ification and  somewhat  wanting  in  pre- 
cision, the  court  considers  it  its  duty  to 
answer  thje  questions,  where  the  mat- 
ters not  specified  were  not  in  dispute 
and  the  want  of  precision  not  so  funda- 
mental as  to  mislead  or  confuse.  Bos- 
ton Store  of  Chicago  v.  American 
Graphophone  Co.,  38  S.  Ct.  257,  246 
U.  S.  8,  62  L.  Ed.  551,  Ann.  Cas. 
1918C,  447. 

Cited    without    definite    application, 

Cleveland-Cliffs  Iron  Co.  ▼.  Arctic  Iron 
Co.,  39  S.  Ct.  91. 


In  addition  to  the  rules  set  forth  in  Comp.  St.  1916,  pp.  1807-1841,  the  re- 
published rules  contain  the  following: 


RULES  IN  REFERENCE  TO  APPEALS  FROM  THE 

COURT  OF  CLAIMS 

Requlations  Pbescribed  bt  the  Supreme  Coxtbt  of  the  United  States 
UNDER  Which  Appeals  may  be  Taken  from  the  Court  op 

Claims  to  Said  Sxtpreme  Court 

Rule  1 

In  all  cases  hereafter  decided  in  the  Court  of  Claims  in  which,  by 
the  cu:t  of  Congress,  such  appeals  are  allowable,  they  shall  be  heard 
in  the  Supreme  Court  upon  the  following  record,  and  none  other: 

1,  A  transcript  of  the  pleadings  in  the  cctse,  of  the  final  judgment 
or  decree  of  the  court,  and  of  such  interlocutory  orders,  rulings,  judg- 
ments, and  decrees  as  may  be  necessary  to  a  proper  review  of  the  case. 

2.  A  finding  by  the  Court  of  Claims  of  the  facts  in  the  case  estab- 
lished by  tlie  evidence  in  the  nature  of  a  special  verdict,  but  not  the 
evidence  establishing  tliem;  and  a  separate  statement  of  the  conclu- 
sions of  law  upon  said  facts,  upon  which  the  court  founds  its  judgment 
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Of  decree.    The  finding  of  facts  and  conclusions  of  law  to  be  certified 
to  this  court  as  a  part  of  the  record. 

OcroBKR  Term,  1882 

Ordered,  that  rule  1,  in  reference  to  appeals  from  the  Court  of 
Claims,  be,  and  the  same  is  hereby,  made  applicable  to  appeals  in  all 
cases  heretofore  or  hereafter  decided  by  that  court  under  the  juris- 
diction conferred  by  the  act  of  June  16,  1880,  c,  2Jf3,  ''to  provide  for 
the  settlement  of  all  outstanding  claims  against  the  District  of  Colum- 
bia, and  conferring  jurisdiction  on  the  Court  of  Claims  to  hear  the 
same,  and  for  other  purposes/' 

RUI.E  2 

In  all  cases  in  which  judgments  or  decrees  have  heretofore  been 
rendered,  where  either  party  is  by  law  entitled  to  an  appeal,  the  party 
desiring  it  shall  make  application  to  the  Court  of  Claims  by  petition 
for  the  allowance  of  such  appeal.  Said  petition  shall  contain  a  dis^ 
tinct  specification  of  the  errors  alleged  to  have  been  committed  by  said 
couH  in  its  rulings,  judgment,  or  decree  in  the  case.  The  court  shall, 
if  the  specification  of  the  alleged  error  be  correctly  and  accurately 
stated,  certify  the  same,  or  may  certify  such  alternations  and  modifica- 
tions of  the  points  decided  and  alleged  for  error  as,  in  the  judgment 
of  said  court,  shall  distinctly,  fully,  and  fairly  present  the  points  de- 
cided by  the  court.  This,  with  the  transcript  mentioned  in  rule  1  (ex- 
cept  the  statement  of  facts  and  law  therein  mentioned),  shall  consti- 
tute the  record  on  which  those  cases  shall  be  heard  in  the  Supreme 
Court. 

Rule  3 

In  all  cases  an  order  of  allowance  of  appeal  by  the  Court  of  Claims, 
or  the  Chief  Justice  thereof  in  vacation,  is  essential,  and  the  limita- 
tion of  time  for  granting  such  appeal  shall  cease  to  run  from  the  time 
an  application  is  made  for  the  allowance  of  appeal. 

Rule  4 

In  all  cases  in  which  either  party  is  entitled  to  appeal  to  the  Su- 
preme Court,  the  Court  of  Claims  shall  make  and  file  their  finding  of 
facts,  and  their  conclusions  of  law  therein,  in  open  court,  before  or  at 
the  time  they  enter  their  judgment  in  the  case. 

Rule  5 

In  every  such  case  each  party  at  such  time  before  trial  and  in  such 
form  as  the  court  may  prescribe,  shall  submit  to  it  a  request  to  find 
all  the  facts  which  the  party  considers  proven  and  deems  material  to 
the  due  presentation  of  the  case  in  the  finding  of  facts. 

For  instructions  by  the  clerk  of  the  Supreme  Court  as  to  applications  lor 
writs  of  certiorari,  see  note  to  §  1214,  ante. 

For  rules  for  practice  and  procedure  under  the  Copyright  Act  of  1909,  see 
note  to  f  9546,  post 
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CHAPTER  ELEVEN— PROVISIONS  COMMON  TO 

MORE  THAN  ONE  COURT 


Sec.  Sec 

1233.  Exdusive  jurisdiction  of  United      1244. 

States  courts. 
1233a.  United  States  courts  not  to  have      1245. 
jurisdiction  on  ground  of  in- 
corporation   of    railroad   com-      1245a 
pany  by  Act  of  Congress. 
1237.  Salary   of   judges    after   resigna-      1245b 
tion.  1245d 

1239.  Power  to  issue  writs. 

1241.  Injunctions;      in      what     cases      1246. 

granted.  1249. 

1242.  Injunctions   to   stay   proceedings 

in  State  courts.  1251a. 

1243.  Injunctions    based    upon    alleged 

unconstitutionality      of      State 
statutes. 
1243a.  Preliminary  injunctions  and  tem-      1251b. 

porary  restraining  orders. 
1243b.  Security  upon  issue  of  restrain- 
ing order  or  interlocutory  or- 
der of  injunction.  1251c. 
1243c.  Requisites  and  effect  of  injunc- 
tion or  restraining  order. 
1243d.  Restraining  orders  or  injunctions 
in  cases  between  employers  and 
employes. 


When    suits    in    equity   may   be 

maintained. 
Power  to   administer  oaths  and 

punish  contempts. 
,  Contempt  constituting  also  crim- 
inal offense. 
Proceedings  to  punish  contempt. 
,  Provisions  limited  to  contempts 

specifically  embraced  therein. 
New  trials. 
Parlies  may  manage  their  causes 

personally  or  by  counsel. 
,  Amendments    to     pleadings     in 
suits  at  law  which  should  have 
been  brought  in  equity,  or  vice 
versa. 
Equitable  defenses  and  equitable 
relief  in  actions  at  law;    re- 
view of  judgments  or  decrees 
in  such  cases. 
Amendments    to   show   jurisdic- 
tion based  on  diverse  citizen- 
ship of  parties. 


§  1233.  (Jud.  Code,  §  256,  as  amended.  Act  Oct.  6,  1917,  c.  97,  §  2.) 
Exclusive  jurisdiction  of  UnitecT  States  courts. 
Third.  Of  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
saving  to  suitors  in  all  cases  the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to  give  it,  and  to  claimants  the 
rights  and  remedies  under  the  workmen's  compensation  law  of  any 
State.    (40  Stat.  395.) 

This  paragraph  was  amended  by  Act  Oct.  6,  1917,  c.  97,  §  2,  cited  above, 
by  inserting  therein  the  words  '*and  to  claimants  the  rights  and  remedies  un- 
der the  workmen's  comoensation  law  of  any  State." 


Notes  of  DeoisionB 


I. 


JURISDICTION  OF  OFFENSES 
COGNIZABLE  UNDER  AU- 
THORITY OF   UNITED  STATES 

4.  Jurisdiction  of  state  courts  in  gen- 
erals-Jurisdiction of  federal  courts 
over  prosecution  against  one  charged 
with  unlawful  possession  of  smoking 
opium  is  not  exclusive,  and,  where  he 
appeared  to  have  obtained  it  from 
source  having  no  apparent  connection 
with  direct  importation,  United  States 
district  attorney  may  allow  offense  to 
be  dealt  with  under  state  health  stat- 
utes. United  States  v.  Ah  Hung  (D. 
C.)  243  F.  762. 

In  so  far  as  disloyal  slanders  or  libels 
cause  or  tend  to  cause  breaches  of  the 
peace,  they  are  oftcnscs  against  the 
state,  and  can  be  prosecuted  only  in 
the  state  courts.  U.  S.  v.  Hull  (D.  C.) 
248  F.  150. 

Courts  of  this  state  have  no  juris- 
diction to  punish  Mexican  soldiers  kill- 
ing a  United  States  soldier  incidental 
to  a  battle  in  Texas  between  Mexican 
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and  United  States  troops  during  a  state 
of  war  between  this  country  and  Mex- 
ico. Arce  V.  State  (Tex.  Cr.  App.)  205* 
S.  W.  951. 


III.  ADMIRALTY    AND    MARITIME 
JURISDICTION 

See  notes  under  Const,  art.  3,  §§  1,  2. 

29.  Exclusive,  concurrent,   and   con- 
flicting  Jurisdiction   In    generai.~State 

legislation  affecting  general  maritime 
law  held  invalid,  under  Const,  art.  3, 
§  2,  article  1,  §  8,  giving  Congress 
power  to  make  all  necessary  laws,  and 
Judicial  Code,  §§  24,  258,  giving  feder- 
al District  Courts  exclusive  jurisdic- 
tion of  civil  causes  of  admiralty  juris- 
diction. Southern  Pac.  Co.  v.  Jensen, 
37  S.  Ct.  524,  244  U.  S.  205,  61  L. 
Ed.  1086,  reversing  judgment  Jensen 
V.  Southern  Pac.  Co.,  109  N.  E.  600, 
215  N.  Y.  514,  L.  R.  A.  191BA,  403, 
Ann.  Cas.  1916B,  276;  Clyde  S.  S,  Co. 
V.   Walker,  37   S.  Ct.  545,  244  U.   S. 
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255,  61  li.  Ed.  1116,  reTersing  judg< 
ment  In  re  Walker,  109  N.  E.  604,  215 
N.  Y.  529,  Ann.  Cas.  1916B,  87. 

Jurisdiction  of  an  action  for  account- 
Id;,  as  such,'  is  in  state  courts,  and  not 
in  admiralty;  bat  admiralty  will  take 
an  accounting  which  is  a  necessary  in- 
cident to  the  main  relief  asked,  that 
being  within  its  jurisdiction.  Fischer  y. 
Carey,  159  P.  577,  L.  R.  A.  1917A, 
1100. 

Where  defendant  vessel  lay  .to  in 
front  of  complainant's  wharf  for  37 
days,  waiting  her  turn  to  unload,  she 
continued  to  be  carrier,  rendering  com- 
plainant's action  to  enforce  lien  for 
wharfage  one  against  vessel  in  mari- 
time service,  cognizable  only  by  United 
States  admiralty  courts.  McMorran  v. 
The  Millinokett  (Mich.)  157  N.  W.  421. 

30.  Saving  of  common-law  or  stat- 
otory  remedyd— See,  also,  notes  under 
I  991(3)  and  Const,  art.  3,  §§  1,  2. 

Prior  to  the  amendment  of  October 
6, 1917,  it  was  held  that  the  New  York 
Workmen's  Compensation  Act  was  in- 
valid, as  applying  to  ocean-going  steam- 
ship, as  conflicting  with  Const,  art.  1, 
i  8,  and  article  3,  §  2,  and  Judicial 
Code,  §1  24,  256,  and  inconsistent  with 
Rev.  St.  §1  4283-4285  (Comp.  St  1916, 
H  8021-8023)  and  Act  June  26,  1884, 
I  18.  Southern  Pac.  Co.  v.  Jensen,  37 
S.  Ct.  524,  244  U.  S.  205,  61  L.  Ed. 
1086,  reversing  judgment  Jensen  v. 
Southern  Pac.  Co.,  109  N.  B.  600,  215 
N.  T.  514,  L.  R.  A.  1916A,  403,  Ann. 
Cas.  1916B,  276;  Clyde  Steamship  Co. 
V.  Walker,  37  S.  Ct.  545,  244  U.  S. 
255,  61  L.  Ed.  1116,  reversing  judg- 
ment In  re  Walker,  109  N.  E.  604,  215 
N.  I.  529,  Ann.  Cas.  1916B,  87.  It 
was  further  held  that  a  state  Work- 
men's Compensation  Act  did  not  cover 
injuries  sustained  by  member  of  crew 
of  vessel  while  in  foreign  port,  though 
employed  on  the  vessel  as  a  barber. 
Hartman  v.  Toyo  Risen  Kaisha  S.  S. 
Co.  (D.  C.)  244  F.  567.  And  that  a 
Compensation  Act,  though  of  optional 
character,  does  not  apply  to  injuries 
received  in  course  of  employment  to 
discharge  cargo  of  coal  from  vessel 
engaged  in  interstate  commerce  and  ly- 
ing in  navigable  waters;  maritime  and 
admiralty  jurisdiction  being  in  federal 
courts  under  Const.  U.  S.  art.  3,  §  2, 
and  Judicial  Code,  U.  S.  §  256,  cl.  3. 
Duart  V.  Simmons,  121  N.  E.  10,  231 
Mass.  313.  But  in  another  case  it  was 
held  that,  since  "common-law  remedy," 
as  employed  in  Judiciary  Act,  means 
any  temedy  with  or  without  action  or 
jury  which  is  a  substitute  for  a  suit 
at  law  whereby  a  liability  is  imposed 
after  due  process  of  law,  the  Work- 
men's Compensation  Act  is  within  its 
saying  clause,  and  is  entitled  to  re- 
spect in  admiralty  coyrts;  a  state  hav- 
ing power  to  create  new  rights  or  reme- 
dies, and  enforce  those  rights  in  her 
own  courts,  without  regard  to  admiral- 
ty. North  Pacific  S.  S.  Co.  v..Indus- 
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trial  Ace.  Commission  of  California 
(Cal.)  163  P.  199. 

Since  the  amendment  of  October  6, 
1917,  it  has  been  held  that  while,  when 
enacted,  a  Workmen's  Compensation 
Law,  BO  far  as  making  it  applicable  to 
longshore  work  in  loading  and  unload- 
ing cargoes,  was  unconstitutional,  as 
an  invasion  of  admiralty  jurisdiction, 
it  became  effective  in  that  respect, 
without  re-enactment,  when  by  Act 
Cong.  Oct.  6,  1917,  {  2,  recourse  to 
rights  and  remedies  under  state  Work- 
men's Compensation  Law  was  permit- 
ted. Cimmino  v.  John  T.  Clark  &  Son 
(Sup.)  172  N.  Y.  S.  478.  And  that  a 
Workmen's  Compensation  Act,  which 
withdraws  from  private  controversy  all 
remedy  for  injuries  received  in  hazard- 
ous work,  and  excludes  every  other 
remedy,  does  not  extend  to  employes 
on  a  vessel  in  navigable  waters,  and 
the  Industrial  Insurance  Commission 
cannot  collect  from  an  employer  pre- 
miums on  account  of  such  employes, 
notT^dthstanding  Act  Cong.  Oct.  6,  1917, 
amending  this  section  by  saving  to 
suitors  in  admiralty  any  common  law 
remedy,  and  rights  and  remedies  un- 
der the  Workmen's  Compensation  Act. 
Puget  Sound  Bridge  &  Dredging  Co.  v. 
Industrial  Ins.  Commission  (Wash.) 
177  P.  788. 

Despite  Judiciary  Act,  §  9  (Jud.  Code, 
§§  24,  256),  giving  district  courts  ex- 
clusive original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  juris- 
diction, saving  to  suitors  the  right  of 
common-law  remedy,  where  the  com- 
mon law  is  competent  to  give  it,  the 
rights  of  a  seaman  injured  while  in 
service  of  the  ship  must  be  measured 
according  to  rules  of  the  maritime  law, 
and  cannot  be  measured  by  the  common 
law.  Chelentis  v.  Luckenbach  S.  S. 
Co.,  38  S.  Ct.  501,  247  U.  S.  372,  62 
L.  Ed.  1171, '  affirming  judgment  243 
F.  536,  156  C.  C.  A.  234. 

A  person  who  has  a  cause  of  action 
of  admiralty  cognizance  has  always 
been  entitled  to  seek  his  remedy  in 
either  the  common-law  courts,  where 
they  are  competent  to  give  it,  or  in 
the  admiralty  courts.  The  Erie  Light- 
er   108  (D.  C.)  250  F.  490. 

In  view  of  the  federal  Judiciary  Act 
of  1789,  granting  admiralty  jurisdiction 
to  the  federal  District  Court  and  sav- 
ing to  suitors  common-law  remedies, 
while  state  Legislatures  cannot  in 
terms  enlarge  jurisdiction  of  admiralty, 
they  may  create  new  rights  over  mat- 
ters within  the  jurisdiction  of  admiral- 
ty. North  Pacific  S.  S.  Co.  v.  Indus- 
trial Ace.  Commission  of  California 
(Cal.)  103  P.  199. 

Under  Act  March  3,  1911,  c.  231,  § 
24,  36  Stat.  1091  (U.  S.  Comp.  St. 
1916,  §  991[31),  giving  federal  district 
courts  original  jurisdiction  of  admiral- 
ty causes,  but  saving  to  sditors  right 
to  a  common-law  remedy,  where  com- 
mon law  is  competent  to  give  it.  a 
state  common-law  court  has  jurisdic- 
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tion  of  action  in  personam  by  seaman 
for  personal  injuries  occurring  off 
Alaskan  coast  and  arising  from  yes- 
sel's  unseaworthiness.  Larson  v.  Alas- 
ka S.  S.  Co.  (Wash.)  165  P.  880. 

44.  Personal  Injuries.— The  circuit 
court,  and  not  the  federal  courts  of 
admiralty,  had  jurisdiction  of  an  action 
for  personal  injuries  received  by  plain- 
tiff in  jumping  from  defendant's  launch 
to  a  pier  at  command  of  the  "master*' 
in  charge  of  the  launch.  Gordon  ▼. 
Drake  (Mich.)  158  N.  W.  340. 

A  ship  need  not  be  in  interstate  or 
foreign  commerce  to  make  contract  of 
employment  relative  thereto  maritime, 
and  claim  of  employ^  tor  injury  within 
jurisdiction  of  admiralty,  to  exclusion 
of  State  Industrial  Commission.  Sul- 
livan V.  Hudson  Nav.  Co.,  169  N.  Y.  S. 
654,  182  App.  Div.  152,  order  affirmed 
Doey  V.  Clarence  P.  Howland  Co.,  120 
N.  E.  53,  224  N.  Y.  30,  and  Andersoji 
V.  Johnson  *£ighterage  Co.,  120  N.  E. 
55,  224  N.  Y.  539,  and  Keator  v.  Rock 
Plaster  Mfg.  Co.,  120  N.  E.  56,  224 
N.  Y.  540,  certiorari  denied  State  In- 
dustrial Commission  of  State  of  New 
York  V.  Clarence  P.  Howland,  39  S. 
Ct.  11,  248  U.  S.  574,  63  L.  Ed.  — , 
and  Same  v.  Johnson  Lighterage  Co., 
39  S.  Ct.  11,  248  U.  ,S.  574,  63  L.  Ed. 
— ,  and  Same  v.  Rock  Plaster  Mfg. 
Co.,  39  S.  Ct  12,  248  U.  S.  574,  63  L. 
Ed.  — . 

45.  Causing  doath^i— An  action  for 
death  occurring  on  the  high  seas  on  a 
vessel  owned  in  Massachusetts  may  be 
maintained  in  the  Massachusetts 
courts.  Souden  v.  Fore  River  Ship- 
building Co.,  112  N.  E.  82,  223  Mass. 
509. 

46.  Llensw— The  furnishing  of  materi- 
als for  the  building  of  a  vessel  is  not  a 
"maritime  contract,"  and  the  foreclos- 
ure of  a  lien  for  such  materials  was 
properly  brought  in  the  state  court. 
Siler  Mill  Co.  v.  Charles  Nelson  Co. 
(Wash.)  162  P.  590. 

48.  Claims  for  wages.— Claim  of  car- 
penter against  his  employer,  altering 
ship  in  navigable  waters  to  fit  it  for 
cargo  of  grain,  is  within  jurisdiction  of 
admiralty,  to  the  exclusion  of  the  State 
Industrial  Commission,  in  view  of 
Const.  U.  S.  art.  3,  §  2,  and  Judiciary 
Act  Sept.  24,  1789,  §  9,  continued  in 
Judicial  Code,  §§  24  and  256  (U.  S. 
Comp.  St.  1916,  §§  991, 1233).  Doey  v. 
Clarence  P.  Howland  Co.,  120  N.  B. 
53,  224  N.  Y.  30. 

51.  Partition  and  sale  of  vesseiw— Ad- 
miralty has  exclusive  jurisdiction  to  ap- 
point a  receiver  for  and  decree  sale  of 
a  ship,  because  of  differences  between 
the  owners  as  to  management,  though 
it  may  not  decree  a  sale  because  of  the 
paramount  principle  in  admiralty  of 
right  of  control  in  the  majority.  Fisch- 
er V.  Carey,  159  P.  577,  178  Cal.  185, 
L.  R.  A.  1917A,  1100. 

(242) 


V.  CASES   ARISING    UNDER    PAT- 
ENT OR  COPYRIGHT  LAWS 

(A)  Patent  law% 

See,  also,  notes  under  S§  991,  0464, 
et  seq.,  and  Const,  art.  3,  i  2,  d.  1. 

57.  Jurisdiction  of  state  courts  lo 
general.— Const  U.  S.  art  1,  §  8,  and 
Judicial  Code,  §  256,  held  not  to  de- 
prive state  court  of  jurisdiction  of  ac- 
tion based  on  unlawful  use  of  plaintiffs' 
trade  secrets  and  injury  to  plaintiffs' 
business,  by  threatening  their  custom- 
ers with  infringement  suits,  where  de- 
fendants had  not  secured  any  patent 
Aronson  ▼.  Orlov,  116  N.  E.  951,  228 
Mass.  1,  certiorari  denied  Orlov  ▼. 
Aronson,  38  S.  Ct  61,  62  L.  Ed.  536. 

60.  Infringements.— A  bill  and  answer 
were  in  the  ordinary  forms  employed 
in  patent  suits,  except  that  the  ulti- 
mate issue  was  whether  plaintiffs  were 
entitled  to  damages  in  the  form  of  fixed 
royalties,  instead  of  an  indefinite  sum 
in  the  form  of  profits,  and  an  injunc- 
tion was  prayed  restraining  defendant 
from  further  using  infringing  furnaces 
until  it  should  pay  plaintiffs  such  fixed 
sum.  Held,  in  view  of  subdivision  5 
of  this  section  and  section  991,  that  the 
District  Court  had  jurisdiction,  though 
the  sum  involved  was  less  than  $3,000. 
as  the  bill  showed  that  plaintiffs  u- 
voked  the  aid  of  the  patent  laws,  and 
the  suit  might  be  said  to  have  arisen 
under  those  laws.  Swindell  v.  Youngs- 
town  Sheet  &  Tube  Co.  (C.  C.  A.)  230 
F.  438. 

(B)  Copyright  Iowa 

66.  lnfringenient9.^The  state  courts 
will  refuse  damages  for  the  infringe- 
ment of  an  unpublished  play  by  mo- 
tion pictures  subsequent  to  the  copy- 
right of  other  motion  pictures,  where 
the  federal  courts  have  not  determined 
the  portion  of  damages  due  to  in- 
fringement of  the  copyrighted  scenes. 
O'Neill  V.  General  Film  Co.,  157  N.  Y. 
S.  1028,  171  App.  Div.  854,  modifying 
judgment  (Sup.)  152  N.  Y.  S.  599. 

Equity  has  no  jurisdiction  to  issue  a 
permanent  injunction  against  infringe- 
ment of  copyright,  over  which  federal 
courts  have  exclusive  jurisdiction. 
Bobbs-Merrill  Co.  v.  Universal  Film 
Mfg.  Co.  (Sup.)  160  N.  Y.  S.  37. 

VI.  BANKRUPTCY     PROCEEDINGS 

See  notes  under  f{  991,  9585,  9586, 
et  seq.,  and  Const,  art.  3,  f  2,  cL  1. 

VIII.  SUITS    AGAINST     AMBASSA- 
DORS OR  OTHER  PUBLIC 
MINISTERS 

See,  also,  notes  under  Const  art  8, 
S  2,  els.  1,  2. 

85.  Jurisdiction  of  state  eourtsw— Un* 
der  Const  U.  S.  art  3,  §  2,  subds.  1,  2, 
article  3,  §  1,  and  artide  6,  subd.  2,  and 
Judicial  Code,  1911,  §  24,  subd.  18,  and 
section  256,  '  subd.  8*  New  York   Su- 
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CtU)        PROVISIONS  COMMON  TO  MORE  THAN  ONE  COURT       §   1237 

prane  Court  held  to  have  no  jariadic-  Peru,  so  that  service  ot  summoxui  would 

tion  of  wife's  action  for  separation,  un-  be    vacated    and    complaint   dismissed, 

dep  Code  Civ.  Proc  N.  Y.  §  1762,  as  Higginson  v.  Higginson  (Sup.)  158  N. 

against  husband,  consul  for  republic  of  T.  S.  92,  96  Misc.  Bep.  457. 

§  1233a.  (Act  Jan.  28,  1915,  c.  22,  §  5.)  United  States  courts  not  to 
have  jurisdiction  on  ground  of  incorporation  of  railroad  com- 
pany, by  Act  of  Congress. 

Slits  arising  URder  laws  of  the  llRlt-  Removal  from   state  courts^-Under 

9i  Stitesw— Since  enactment  of^  this  see-  this   section   the   fact  that  a   railroad 

tion,  suit  by  or  against  railroad  incor-  company  was  incorporated  by  congres- 

porated  under  act  of  Congress  is  one  sional  act  does  not  entitle  it  to  remove 

arising  under  the  laws  of  the   United  an  action  from  the  state  to  the  federal 

States,  unless  there  was  reason  there-  courts.    Texas  &  Pac.  Ry.  Co.  v.  Han- 

for  other  than  that  the  company  was  son  (Tex.  Civ.  App.)  189  S.  W.  289. 

thus  incori>orated.    Bankers'  Trust  Co.  Under  this  section  a  passenger's  suit 

T.  Texas  &  P.  Ry.  Co.,  36  S.  Ct  569,  for  injuries  was  not  removable  to  the 

241  U.  S.  295,  60  L.  Ed.  1010.  federal  court  on  the  ground  that  it  in- 

A  suit  to  foreclose  mortgage  of  raO-  volved  a  question  of  law  arising  under 

road  incorporated   under  federal  laws  a  federal  statute,  although  the  cause  of 

does  not  arise  under  laws  of  the  United  action  arose  prior  to  enactment  of  such 

States  so  as  to  be  within  jurisdiction  statute  but  the  action  was  not  brought 

of  federal  court,  since  the  enactment  of  until  thereafter.    Texas  &  P.  Ry.  Co, 

this  section.    Id,  ▼.  Mercer  (Tex.  Civ.  App.)  196  S.  W. 

263. 

§  1237.  (Jud.  Code,  §  260,  as  amended,  Act  Feb.  25,  1919,  c.  29,  § 
6.)    Salary  of  judges  after  resignation. 

When  any  judge  of  any  court  of  the  United  States,  appointed  to 
hold  his  office  during  good  behavior,  resigns  his  office  after  having 
held  a  commission  or  commissions  as  judge  of  any  such  court  or 
courts  at  least  ten  years  continuously,  and  having  attained  the  age 
of  seventy  years,  he  shall,  during  the  residue  of  his  natural  life  re- 
ceive the  salary  which  is  payable  at  the  time  of  his  resignation  for 
the  office  that  he  held  at  the  time  of  his  resignation.  But,  instead 
of  resigning,  any  judge  other  than  a  justice  of  the  Supreme  Court, 
who  is  qualified  to  resign  under  the  foregoing  provisions,  may  re- 
tire, upon  the  salary  of  which  he  is  then  in  receipt,  from  regular 
active  service  on  the  bench,  and  the  President  shall  thereupon  be 
authorized  to  appoint  a  successbr;  but  a  judge  so  retiring  may  nev- 
ertheless be  called  upon  by  the  senior  circuit  judge  of  that  circuit 
and  be  by  him  authorized  to  perform  such  judicial  duties  in  such 
circuit  as  such  retired  judge  may  be  willing  to  undertake,  or  he 
may  be  called  upon  by  the  Chief  Justice  and  be  by  him  authorized 
to  perform  such  judicial  duties  in  any  other  circuit  as  such  retired 
judge  may  be  willing  to  undertake,  or  he  may  be  called  upon  either 
by  the  presiding  judge  or  senior  judge  of  any  other  such  court  and 
be  by  him  authorized  to  perform  such  judicial  duties  in  such  court 
as  such  retired  judge  may  be  willing  to  undertake. 

In  the  event  any  circuit  judge,  or  district  judge,  having  so  held 
a  commission  or  commissions  at  least  ten  years  continuously,  and 
having  attained  the  age  of  seventy  years  as  aforesaid,  shall  never- 
theless remain  in  office,  and  not  resign  or  retire  as  aforesaid,  the 
President,  if  he  finds  that  any  such  judge  is  unable  to  discharge  efficient- 
ly all  the  duties  of  his  office  by  reason  of  mental  or  physical  dis- 
ability of  permanent  character,  may,  when  necessary  for  the  effi- 
cient dispatch  of  business,  appoint,  by  and  with  the  advice  and  con- 
sent of  the  Senate  an  additional  circuit  judge  of  the  circuit  or  dis- 
trict judge  of  the  district  to  which  such  disabled  judge  belongs. 
And  the  judge  so  retiring  voluntarily,  or  whose  mental  or  physical 
condition  caused  the  President  to  appoint  an  additional  judge,  shall 
be  held  and  treated  as  if  junior  in  commission  to  the  remaining 
judges  of  said  court,  who  shall,  in  the  order  of  the  seniority  of  their 

(243) 


§  1237 


THE  JUDICIAL  CODE  (|  260) 


(Tit  120 


respective  commissions,  exercise  such  powers  and  perform  such  du- 
ties as  by  law  may  be  incident  to  seniority.  In  districts  where 
there  may  be  more  than  one  district  judge,  if  the  judges  or  a  ma- 
jority of  them  can  not  agree  upon  the  appointment  of  officials  of 
the  court,  to  be  appointed  by  such  judges,  then  the  senior  judge 
shall  have  the  power  to  make  such  appointments. 

Upon  the  death,  resignation,  or  retirement  of  anj^  circuit  or  dis- 
trict judge,  so  entitled  to  resign,  following  the  appointment  of  any 
J  additional  judge  as  provided  in  this  section,  the  vacancy  caused  by 
such  death,  resignation,  or  retirement  of  the  said  judge  so  entitled 
to  resign  shall  not  be  filled.    (40  Stat.  1157.) 

This  section  was  amended  by  Act  Feb.  25,  1919,  c.  29,  S  6,  dted  above,  to 
read  as  set  forth  above.  This  amendment  consisted  in  adding  to  the  section 
all  that  part  following  the  first  sentence  thereof,  as  set  forth  above. 

Section  7  of  said  Act  Feb.  25,  1919,  c.  29,  provides  that  the  act  shall  take 
effect  and  be  in  force  on  and  after  the  first  day  of  the  month  next  following  its 
approval 

§  1239.  (Jud.  Code,  §  262.)     Power  to  issue  writs. 

See  notes  under  §  1211.  Hi.  MANDAMUS 


I.  CONSTRUCTION    OF    PROVI- 
SION 

I.  Authority  and  power  to  iMve 
writs.— In  view  of  this  section  a  Dis- 
trict Court  has  jurisdiction  to  issue  a 
writ  of  venire  facias  against  a  defend- 
ant. U.  S.  V.  Philadelphia  &  R.  Ry.  Go. 
(D.  C.)  237  F.  292. 

A  writ  of  venire  facias  is  in  its  very 
nature  an  ad  respondendum  proceeding, 
giving  defendant  who  is  indicted  his  day 
in  court,  in  order  that  his  defense  may 
be  heard,  and  the  writ  will  not  be 
quashed,  because  it  called  for  an  an- 
swer, instead  of  a  plea.    Id. 

In  absence  of  rule  of  federal  court,  a 
common>law  writ  will  proceed  in  ac- 
cordance with  the  settled  practice  at 
common  law.  Universal  Transp.  Go.  v. 
National  Surety  Co.  (D.  C.)  252  F.  293. 

11.  SCIRE    FACIAS 

4.  To  revive  Judgments— A  writ  of 
fieri  facias  may  be  taken  out  at  the 
pleasure  of  the  party  recovering  a 
judgment  at  any  time  within  10  years 
after  rendition.  Roger  v.  J,  B.  Levert 
Co.,  237  F.  737,  150  C.  0.  A.  491. 

6</2«  Abolition  of  writ  by  state  stat- 
ute^Under  Judicial  Code,  §  262 
(Comp.  St.  1916, '§  1239),  empowering 
District  Courts  to  issue  writs  of  scire 
facias,  they  may  do  so  in  a  state  which 
has  abolished  the  writ.  Universal 
Transp.  Co.  v.  National  Surety  Co.  (D. 
C.)  252  F.  293. 

7.  Procedure  and  practloe^i— In  view 
of  this  section  and  section  1591,  pro- 
viding for  the  amendment  of  writs  for 
any  defect  or  want  of  form,  a  scire 
facias  issued  out  of  the  federal  Dis- 
trict Court  for  Tennessee  to  recover 
on  a  bail  bond  may  be  amended  to 
show  the  missing  jurisdictional  fact 
that  the  court  admitted  the  offender  to 
bail.  Ewing  v.  U.  S.  (C.  0.  A.)  240 
F.  24f . 
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See  notes  under  §  1211. 

9.  Correction    of    errors    of    lower 

ecu  rtsw— Mandamus  does  not  lie  to  cor- 
rect errors  in  rulings  which  are  re- 
viewable on  appeal.  In  re  John  J. 
Gibson  Co.,  233  F.  751,  147  O.  C.  A. 
617. 

A  writ  of  mandamus  will  not  be 
granted  to  require  a  District  Judge  to 
correct  alleged  errors  occurring  on  the 
trial  of  a  cause,  where  they  can  be 
brought  up  for  review  by  appeal.  In 
re  Duncan,  249  F.  155,  161  C.  O.  A. 
207,  certiorari  denied  Ex  parte  Dun- 
can, 38  S.  Ct  427,  247  U.  S.  508,  62 
Xi.  Ed.  1241. 

11.  Issuance  In  aid  or  exerdso  ol 
Jurisdiction— In  aid  of  appellate  Juris* 
diction.— Where  clerk  of  Circuit  Court 
of  Appeals  declined,  without  required 
deposit  to  secure  costs,  to  file  record 
on  appeal  by  seamen  from  a  decree 
dismissing  tl^eir  libel  to  enforce  pay- 
ment of  wages,  Supreme  Court,  in 
view  of  its  ultimate  power  to  review 
the  cause  on  merits  and  the  effect  of 
the  refusal,  may  issue  a  writ  of  man- 
damus to  compel  filing  of  record  with- 
out deposit.  In  re  Abdu,  38  S.  Ct. 
447,  247  U.  S.  27,  62  L.  Ed.  966. 

The  Circuit  Courts  of  Appeals  have 
no  power  to  issue  writs  of  mandamus 
or  prohibition  by  virtue  of  the  fact 
alone  that  they  have  appellate  juris- 
diction to  review  judgments  and  de- 
crees of  the  District  Courts;  but  the 
exercise  of  that  jurisdiction  rests  up- 
on the  fact  that  the  issuance  thereof 
is  auxiliary  to  and  is  necessary  for  the 
protection  of  the  appellate  jurisdiction 
of  the  court  issuing  the  same,  which 
might  otherwise  be  defeated  by  the  un- 
authorized action  of  the  court  below. 
Hammond  Lumber  Co.  v.  United  States 
Dist.  Court  for  District  of  Columbia 
(C.  O.  A.)  240  F.  924. 

1 1 1/2 Settlomont  of  bill  of  ex- 

ceptionsw— A  trial  judge  cannot  be  com* 
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pelled  by  mandamus  to  sign  a  bill  of 
exceptions,  purporting  to  contain  a 
summary  of  the  testimony  in  narrative 
form,  unless  it  contains  the  substance 
of  all  the  material  testimony  given  on 
the  trial  and  his  return  that  it  does 
not  do  so  is  conclusive;  but  he  may  be 
required  to  settle  such  portion  of  the 
proposed  bill,  aside  from  the  testi- 
mony, as  correctly  sets  forth  the  pro- 
ceedings.- Black  ▼.  Youmans,  245  F. 
460,  157  O.  C.  A.  622. 

Where  bill  of  exceptions  was  pre- 
sented during  term,  and  no  unjustifi- 
able delay  on  part  of  moving  party 
appeared,  and  only  objection  to  set- 
tlement was  that  bill  was  not  timely 
presented,  moving  party  is  entitled  to 
writ  of  mandamus  directing  signing  of 
bUl.  In  re  Federal  Life  Ins.  Co.,  248 
F.  908.  161  C.  0.  A.  26. 

12.  —  Payment  and  enforcement 
ef  jndgments  in  generals— The  officials 
of  the  Treasury  Department  are  charg- 
ed with  a  ministerial  duty  in  paying 
out  money  appropriated  to  satisfy  a 
judgment  of  the  Court  of  Claims,  and 
may  be  compelled  to  make  payment  by 
mandamus.  McAdoo  v.  Orm«s,  47  App. 
D.  C.  364. 

13.  — ~  Enforcement  of  Judgnente 
against  municipal  corporations^-»Hold- 

ers  of  bonds  of  irrigation  district  held 
entitled  to  mandamus  to  compel  levy 
of  assessment  against  lands  of  district 
to  raise  money  to  pay  judgment  on  in- 
terest coupons.  Norris  v.  Montezuma 
Valley  Irr.  Dist,  248  F.  369,  160  O. 
C.  A.  379,  reversing  judgment  (P.  C.) 
240  F.  825,  and  certiorari  denied 
Montezuma  Valley  Irr.  Dist.  v.  Norris, 
39  S.  Ct.  10,  63  L.  Ed.  — . 

Under  a  statute  requiring  the  proper 
officers  of  a  dty  to  issue  warrants  in 
payment  of  judgments  recovered 
against  the  city  on  presentation  of  the 
record  of  the  judgment  and  its  satis- 
faction, it  is  no  defense  to  an  action 
in  mandamus  to  compel  the  issuance  of 
such  warrants  that  the  city  is  without 
funds  to  pay  them.  Symona  v.  U.  S. 
(C.  C.  A.)  252  F.  109. 

14.  — —  Enforcement  of  Judgments 
against  counties.— Proceedings  for  the 
enforcement  of  a  judgment  against  a 
county,  although  erroneous .  in  form, 
held  sufficient  to  authorize  the  court 
to  issue  a  writ  of  mandamus,  which 
was  the  proper  procedure.  Clearwater 
County  V.  Pfeffer,  236  F.  183,  149  C. 
C.  A.  373. 

16.  ——  Execution  of  mandate  and 
trial  after  remand.— Writ  of  mandamus, 
asiied  for  in  connection  with  appeal 
and  writ  of  prohibition,  held  to  be  de- 
nied as  presumptively  District  Court, 
on  being  advised  of  appellate  court's 
views,  would  give  proper  relief.  Ex 
parte  Equitable  Trust  Co.  of  New 
York,  231  F.  571,  145  O.  C.  A.  457,  re- 
versing order  Equitable  Trust  Co.  of 


New  York  v.  Western  Pac.  Ry.  Co.  (D. 
C.)  231  F.  478.     •     • 

On  application  for  mandamus  to  pre- 
vent a  lower  court  after  remand  from 
exercising  jurisdiction,  neither  merits 
of  main  case  nor  whether  action  of 
trial  court  is  equitable*,  is  involved, 
but  the  sole  inquiry  is  whether  that 
court  is  without  jurisdiction..  In  re 
Griggs,  233  F.  243,  147  C.  C.  A.  249, 
denying  rehearing  227  F.  795, 142  C.  C. 
A.  319. 

Petition  held  to  state  no  ground  for 
writ  of  mandamus  to  compel  District 
Judge  to  comply  with  mandate  of  Cir- 
cuit Court  of  Appeals.  Spann  v.  Smith, 
245  F.  858,  158  C.  C.  A.  198. 

20.  Compelling  performance  of  acts 
by  public  offlcers— Particular  official 
acts  and  duties.— Order  of  Secretary  of 
Interior  recognizing  the  adopted  chil- 
dren of  deceased  Indian  allottee  as  his 
heirs,  though  made  final  and  conclusive 
by  Act  June  25,  1910,  did  not  exhaust 
his  power  so  as  to  permit  mandamus 
to  interfere  with  his  action  in  reopen- 
ing the  matter  for  further  considera- 
tion. Lane  v.  United  States  ex  rel. 
Mickadiet,  36  S.  Ct.  599,  241  U.  S,  201, 
60  L.  Ed.  956,  reversing  judgment 
United  States  of  America  ex  rel.  Mick- 
adiet V.  Lane,  43  App.  D.  C.  414. 

Bona  fide  purchaser  of  certificates  is- 
sued under  Choctaw-Chickasaw  Agree- 
ment confirmed  by  Act  July  1,  1902, 
and  held  for  cancellation  for  fraud, 
held  not  entitled  to  writ  of  mandamus 
to  compel  the  issuance  of  a  patent. 
Duncan  Townsite  Co.  v.  Lane,  38  S. 
Ct.  99,  245  U.  S.  308,  62  L.  Ed.  309, 
affirming  judgment  Lane  v.  Duncan 
Townsite  Co.,  44  App.  D.  C.  63. 

Under  Act  Oct.  22,  1913,  c.  32,  man- 
damus will  not  issue  for  reinstatement 
of  deputy  marshal^not  required  to  give 
a  bond,  as  the  marshal  could  avoid  the 
writ  by  demanding  bond  and  then  re- 
voking the  appointment.  U.  S.  v. 
Lapp,  244  F.  377,  157  C.  C.  A.  3. 

Mandamus  will  not  issue  to  control 
discretion  of  United  States  marshal  in 
removing  deputy  marshal  under  Act 
Oct.  22,  1913,  c.  32.    Id. 

Mandamus  to  the  Secretary  of  the 
Interior  to  compel  him  to  issue  a  pat- 
ent based  on  a  fraudulent  registration 
in  the  roll  of  members  of  the  Chicka- 
saw Nation  of  Indians  held  not  to  lie. 
Lane  v.  Duncan  Townsite  Co.,  44  App. 
D.  C.  63. 

Under  Act  Cong.  March  3,  1891,  §  7, 
where  nothing  Is  required  of  the  Secre- 
tary of  the  Interior  except  to  issue  a 
patent  mandamus  wiU  lie  to  compel  ac- 
tion. Hoglund  V.  Lane,  44  App.  D.  C. 
310. 

Where  the  Commissioner  of  Patents 
rules  in  an  interference  proceeding  that 
the  issue  is  not  patentable  to  one  of 
the  parlies  because  he  has  shown  no 
invention  over  the  disclosure  of  prior 
patents  granted  to  him,  and  according- 
ly dissolves  the  interference,   but   re- 
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fuses  to  award  priority  of  inyentioxi  to 
the  other  party,  the*  question  inyoived 
is  one  calling  for  the  exercise  of  judg- 
ment and  discretion  by  the  Commis- 
sioner, and  his  action  cannot  be  re- 
viewed or  controlled  by  mandamus. 
Aufiero  v.  Ewing,  44  App.  D.  C.  828. 

Mandamus  to  compel  the  Commis- 
sioner ef  Patents  to  vacate  an  order 
declaring  an  interference  cannot  be 
granted  on  the  ground  that  the  discon- 
tinuance of  a  prior  interference  is  res 
judicata  as  to  the  present  interfer- 
ence, but  that  defense  can  be  raised 
and  preserved  at  all  stages  of  the  in- 
terference proceeding.  United  States 
ex  rel.  International  Money  Machine 
Co.  V.  Newton,  47  App.  D.  C.  449. 

21.  Performance  of  acts  by  oorpora- 

tionSw— Federal  court  is  without  juris- 
diction to  issue  writ  of  mandamus 
against  corporation  to  compel  compli- 
ance with  franchise  obligations.  State 
of  Washington  v.  Tacoma  Ry.  &  Power 
Co.  (C.  C.)  244  F.  989. 

Mandamus  held  a  proper  remedy  for 
failure  and  refusal  of  street  car  com- 
pany to  operate  cars  on  tracks  main- 
tained under  franchises.  State  of 
Washington  v.  Puget  Sound  Traction, 
Light  &  Power  Co.  (D.  C.)  243  F.  748. 

22.  Compelling  exercise  of  Jttdlcial 
powers  and  funotlons.>— Where  after  ar- 
gument judge  transferred  case  to  equi- 
ty side  of  court,  held,  mandamus  would 
not  lie  to  compel  him  to  grant  jury 
trial.  Ex  parte  Mason,  244  F.  154,  156 
0.  C.  A.  582. 

A  court  can  be  compelled  to  act  one 
way  or  the  other  in  matters  properly 
before  it,  for  that  is  its  duty;  but  it 
cannot  be  compelled  to  make  a  particu- 
lar decision,  when  it  has  power  or  dis- 
cretion to  act  otherwise.  Primos 
Chemical  Co.  v.  E^ilton  Steel  Corpora- 
tion (D.  O.)  254  F.  454. 

23.  Procedure  and  questions  of  prao- 
tice^i—Rule  to  show  cause  why  man- 
damus should  not  issue  where  federal 
District  Court  has  exceeded  its  power 
by  suspending  indefinitely  sentence  to 
imprisonment  is  properly  directed  to 
judge  to  compel  vacation  of  order, 
rather  than  to  clerk  of  court  to  compel 
issue  of  commitment  Ex  parte  U.  S., 
37  S.  Ct.  72,  242  U.  S.  27,  61  L.  Ed. 
129,  L.  R.  A.  1917E,  1178,  Ann.  Cas. 
1917B,  355. 

Owner  of  judgment  against  a  county 
was  guilty  of  no  culpable  laches  or 
breach  of  duty,  for  which  the  court  in 
its  discretion  should  refuse  mandamus 
to  compel  payment,  though  for  30  years 
after  original  judgment,  during  which 
the  county  amassed  other  large  indebt- 
edness, he  did  nothing  except  to  obtain 
renewal  judgments;  application  for 
mandamus  being  a  year  after  the  last 
judgment,  and  limitations  for  issue  of 
execution  being  10  years.  Bunch  v. 
U.  S.  (C.  C.  A.)  252  F.  673. 

One  writ  of  mandamus  against  all  of- 
ficers of  a   county   charged  with   any 
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duty  in  the  co-operative  or  separate 
steps  of  levying,  collecting,  and  paying^ 
a  tax  to  satisfy  a  judgment  against  the* 
county  is  proper,  being  in  reality  a 
proceeding  against  the  county.    Id. 

IV.  CERTIORARI 

24.  Authority  to  issue^— See  notes  un- 
der §  1120  in  original  annotated  edi- 
tion. 

Law  courts  have  general  superintend- 
ing control  over  inferior  tribunals  by 
certiorari,  which  is  not  entirely  taken 
away  by  statutory  declaration  that 
judgment  shall  be  final.  Angelus  v. 
SulUvan,  246  F.  54,  158  C.  C.  A.  280. 

The  writ  of  certiorari  may  be  used  to 
bring  up  the  record,  where  basis  for  a 
writ  of  habeas  corpus  is  shown;  but 
the  law  courts  have  no  power  to  issue 
such  writ  to  an  executive  or  adminis- 
trative board,  for  the  sole  purpose  of 
reviewing  the  correctness  of  its  deci- 
sion. Ex  parte  Piatt  (D.  O.)  253  F. 
413. 

25.  Review  of  particular  proceedings. 
— Certiorari  will  not  issue  to  review  the 
action  of  local  and  district  draft  boards 
in  making  determination  as  to  defer- 
red classification  under  executive  regu- 
lations promulgated  under  the  Selective 
Service  Act,  for  the  act  creates  a  sys- 
tem for  executive  enforcement,  and 
proceedings  of  the  draft  boards,  as  to 
those  within  scope  of  the  act,  are  not 
in  the  same  category  as  those  of  quasi 
judicial  tribunals.  In  re  Kitserow  (D. 
C.)  252  F.  865. 

Certiorari,  which,  under  this  section, 
a  federal  court  may  issue  wherever 
appropriate,  will  not  be  issued  to  re- 
view classification'  by  a  local  board  un- 
der the  Selective  Service  Act,  because 
it  is  an  executive  body,  because  there 
is  no  power  in  the  court  to  substitute 
its  opinion  on  a  question  of  fact  for 
that  of  the  board,  and  because  there 
is  remedy  by  habeas  corpus,  which  is 
not  a  discretionary  writ,  as  is  certio- 
rari. TJ.  S.  V.  Ranch  (D,  C.)  253  F. 
814 

VI.  INJUNCTION 

Injunction  in  general,  see  notes  un- 
der f  1241  et  seq. 
29.  Issuance  in  aid  of  Jurlsdiotion.— 

See  Landon  v.  Public  Utilities  Com- 
mission of  Kansas  (D.  C.)  234  F.  152. 

Court  in  which  suit  to  foreclose  rail- 
road mortgage  was  brought  held  not 
authorized  to  prevent  trustee  from 
bringing  suit  in  another  jurisdiction 
against  the  mortgagor  and  another 
company  to  enforce  a  collateral  agree- 
ment. Ex  parte  Equitable  Trust  Co. 
of  New  York,  231  F.  571,  146  C.  C. 
A.  457,  reversing  order  Equitable 
Trust  Co.  of  New  York  v.  Western 
Pac.  Ry.  Co.  (D.  C.)  231  F.  47a 

Though  an  injunction  was  denied,  the 
court  has  jurisdiction  to  preserve  the 
status  quo,  pending  appeal  or  final  de- 
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terminatioii,  though  diBinissiiig  the  bilL 
Toledo  Newspaper  Go.  v.  U.  S.,  237  P. 
980,  150  G.  G.  A.  636,  affirming  judg- 
ment U.  S.  ▼.  Toledo  Newspaper  Go. 
(D.  C.)  220  F.  458. 

In  suit  to  compel  assignment  of  pat- 
ents pursuant  to  agreement  to  assign 
future  inyentions,  injunction  against 
use  of  the  patents  or  inyentions  held 
proper.  Ghadeloid  Ghemlca^  Go.  y. 
H.  B.  Ghalmers  Co.,  243  F.  606,  156  G. 
C.  A.  304. 

An  order  of  a  court  of  equity  for  the 
protection  of  its  prior  jurisdiction  of 
the  subject-matter  of  a  suit,  restrain- 
ing parties  from  prosecuting  an  action 
in  another  court,  is  not  an  interfer- 
ence with  the  jurisdiction  of  the  latter 
tribnnaL  Equitable  Trust  Go.  of  New 
York  V.  Western  Pac.  Ry.  Go.  (D.  G.) 
231  F.  478,  order  reversed  Bx  parte 
Equitable  Trust  Co.  of  New  York,  231 
F.  5n,  145  G.  G.  A.  457. 

Whether  the  federal  court,  which  ap- 
pointed a  receiver  of  a  railroad  com- 
pany, will  enjoin  a  suit  against  the 
company  in  th«  state  court,  must  be 
determined  by  the  federal  court  alone, 
subject  to  review  by  the  appellate  fed- 
eral tribunals.  Jackson  v.  Parkersburg 
k  O.  V.  Electric  Ry.  Go.  (D.  G.)  233 
F.  784. 

Where  federal  court  first  took  pos- 
session of  property  of  railroad  com- 
pany by  its  receiver,  sale  of  company's 
property  in  an  earlier  suit  begun  in 
the  state  court,  in  which  possession 
was  not  taken,  may  be  enjoined.     Id. 

Where  a  creditor,  suing  in  the  state 
court,  delayed  for  over  two  years  after 
a  federal  court  took  possession  of  the 
property  of  a  railroad  company  in 
seeking  to  sell  the  company's  prop- 
erty to  satisfy  his  lien,  he  was  guilty  of 
laches,  warranting  injunction  against 
his  proceeding  further.    Id. 

VII.  SEIZURE 

31.  Authority  to  Issue  writ  of  sei- 
zure.—While  it  would  seem  that  power 
to  do  so  ought  to  exist,  no  authority 
resides  in  or  has  been  conferred  upon 
a  District  Judge  to  issue  a  search 
warrant  for  the  seiaure  of  letters, 
writings,  etc.,  used  or  intended  to  be 
used  in  a  scheme  to  defraud  through 
the  mails.  U.  S.  v.  Jones  (D.  G.)  230 
F.  262. 

IX.  PROHIBITION 

35.  Power  to  Issue  writ— See  notes 
onder  §  1120  in  original  annotated  edi- 
tion. 

Prohibition  will  not  issue  by  the  Su- 
preme Gourt  against  proceedings  in  an 
action   in    a   District    Gouft    on    the 


ground  that  claims  asserted  therein 
were  barred  by  the  statute  of  limita- 
tions. Ez  parte  Southwestern  Surety 
Ins.  Go.,  38  S.  Gt  430,  247  U.  S.  10, 
62  L.  Ed.  961. 

Gourt  in  which  suit  to  foreclose  rail- 
road mortgage  was  brought  held  not 
authorized  to  prevent  trustee  from 
bringing  suit  in  another  jurisdiction 
against  the  mortgagor  and  another 
company  to  enforce  a  collateral  agree- 
ment Ez  parte  Equitable  Trust  Go. 
of  New  York,  231  F.  571,  145  G.  G.  A. 
457,  reversing  order  Equitable  Trust 
Go.  of  New  York  v.  Western  Pac  Ry. 
Go.  (D.  G:)  231  F.  478. 

Where  an  order  in  a  foreclosure  suit 
requiring  certain  parties  to  become 
parties  and  interplead  was  in  ezcess  of 
the  court's  jurisdiction,  the  writ  of 
prohibition  was  properly  invoked.     Id. 

On  application  for  writ  of  prohibition 
to  prevent  a  lower  court  from  ezercis- 
ing  jurisdiction,  neither  merits  of  main 
case  nor  whether  action  of  trial  court 
is  equitable  is  involved,  but  the  sole 
inquiry  is  whether  that  court  is  with- 
out jurisdiction.  In  re  Griggs,  233  F. 
243,  147  G.  G.  A.  249,  denying  rehear- 
ing 227  F.  795,  142  G.  G.  A.  319. 

A  writ  of  prohibition  to  an  inferior 
court  will  not  issue,  unless  it  is  clearly 
shown  that  petitioner  is  without  other 
remedy,  and  that  such  court  is  about 
to  ezceed  its  jurisdiction.  Hammond 
Lumber  Co.  v.  United  States  District 
Gourt  for  District  of  Oregon,  240  F. 
924,  153  G.  G.  A.  610. 

The  Gircuit  Gourts  of  Appeals  have 
no  power  to  issue  writs  of  mandamus 
or  prohibition  by  virtue  of  the  fact 
alone  that  they  have  appellate  juris- 
diction to  review  judgments  and  de- 
crees of  the  District  Courts;  but  the 
ezercise  of  that  jurisdiction  rests  upon 
the  fact  that  the  issuance  thereof  is 
auziliary  to  and  is  necessary  for  the 
protection  of  the  appellate  jurisdiction 
of  the  court  issuing  the  same,  which 
might  otherwise  be  defeated  by  the  un- 
authorized action  of  the  court  below. 
Id. 

A  Circuit  Gourt  of  Appeals  is  with- 
out power  to  issue  a  writ  of  prohibition 
to  a  District  Court,  where  the  alleged 
want  of  jurisdiction  of  the  latter  is 
over  the  subject-matter  alone.    Id. 

XV.  WARRANT  OF  ARREST 

42.  Warrant  outside  district.— Dis- 
trict Gourt  held  not  authorized  to  issue 
warrant  for  arrest  of  defendant  in  an- 
other state,  under  this  section,  even 
though  the  contempt  proceeding  under 
which  writ  was  issued  was  a  criminal 
one.  Mitchell  v.  Dezter,  244  F.  926, 
157  G.  G.  A.  276. 
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§  1241.  (Jud.  Code,  §  264.)     Injunctions ;  in  what  cases  granted. 

Issuance  in  aid  of  jurisdiction,   see  notes  under  §  1239. 

Notes  of  Deoisiona 


I.  NATURE    or  INJUNCTION   AND 

FORM  OF  REMEDY 

5.  As  preventive  re medyw— Injunctions 
are  granted  to  prevent,  not  to  redress, 
injuries.  National  Circle,  Daughters 
of  Isabella,  v.  National  Order  of 
Daughters  of  Isabella  (D.  C.)  252  F. 
815. 

7.  Injunction  in  aid  of  actions  or 
proceedingsw— See  notes  under  §  1239, 
ante. 

8.  Mandatory  injunctions.— A  manda- 
tory injunction  will  not  ordinarily  be 
issued  to  require  defendant  to  perform 
some  act  exposing  it  to  prosecution  for 
violation  of  criminal  laws;  such  injunc- 
tions usually  being  issued  only  to  com- 
pel defendant  to  do  some  act  restoring 
status  quo.  Gaines  v.  Baltimore  &  C. 
S.  S.  Co.  (D.  C.)  234  F.  786. 

Equity  has  power  to  grant  a  manda- 
tory injunction  to  compel  the  removal 
of  a  party  wall,  constructed  in  violation 
of  the  rights  and  against  the  known  op- 
position of  the  adjoining  owner,  so  far 
as  it  encroaches  upon  his  land.  Mann 
v.  Boyts,  47  App.  D.  C.  356. 

The  officials  of  the  Treasury  Depart- 
ment are  charged  with  a  ministerial 
duty  in  making  payment  to  one  in 
whose  favor  an  appropriation  has  been 
made  to  satisfy  a  judgment  of  the 
Court  of  Claims,  and  a  court  of  equity, 
with  jurisdiction  to  appoint  a  receiver 
of  the  fund,-  may  compel  its  delivery 
through  a  mandatory  injunction.  Mc- 
Adoo  V.  Ormes,  47  App.  D.  C.  364. 

II.  GROUNDS  OF  RELIEF  IN  GEN- 

ERAL 

91/2.  In  general.— Granting  of  injunc- 
tion is  ordinarily  a  harsh  remedy,  and 
such  relief  will  only  be  granted  in  clear 
case.  U.  S.  v.  Honolulu  Consol.  Oil  Co. 
(D.  C.)  249  F.  167. 

iO.  Nature  and  existence  of  righte 
requiring  protection.— To  justify  a  per- 
petual injunction  in  respect  to  the  use 
of  the  waters  of  a  public  river,  the 
right  must  be  clearly  proven  and  defi- 
nitely established.  Trujillo  &  Mercado 
V.  Succession  of  Rodriguez,  233  F.  208, 
147  C.  C.  A.  214. 

li.  Actual  or  anticipated  violation  of 
rights. — Right  to  injunction  against  ac- 
tivities of  one  -  attempting  to  secure 
support  of  employes  to  enable  those 
whom  he  represented  to  close  the  em- 
ployer's mine  unless  he  would  make  it 
a  union  mine  held  not  dependent  on 
whether  such  person  had  power  or  au- 
thority to  shut  down  the  mine.  Hitch - 
man  Coal  &  Coke  Co.  v.  Mitchell,  38 
Sup.  Ct.  65,  245  U.  S.  229,  62  L.  Ed. 
260,  L.  R.  A.  1918C,  497,  Ann.  Cas. 
1918B,  461,  reversing  decree  Mitchell 
V.  Hitchman  Coal  &  Coke  Co.,  214  F. 
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685,  131  C.  C.  A.  425,  which  reversed 
decree  -Hitchman  Coal  &  Coke  Co.  ▼. 
Mitchell  (D.  C.)  202  F.  512.     Mandate 
.  stayed  38  S.  Ct.  190. 

Injunction  in  stockholder's  suit  to  re- 
strain turning  over  of  assets  to  anoth- 
er corporation  will  be  denied,  where 
the  plan  has  been  abandoned.  Shera  v. 
Carbon  Steel  Co.  (D.  C.)  245  F.  589. 

14.  Irreparable  Injuries^i-Prelimi- 
nary  injunction  against  proceedings  by 
regents  of  state  university  to  condemn 
land,  on  the  ground  of  state  law  au- 
thorizing taking  without  due  process 
and  denying  equal  protection  of  laws, 
held  properly  denied,  in  the  exercise 
of  wise  discretion;  allegation  of  ir- 
reparable loss  and  damage  appearing 
fanciful,  in  view  of  detailed  circum- 
stances. Cavanaugh  v.  Lrooney,  39  S. 
Ct  142,  63  L.  Ed.  — . 

15.  Inadequacy  of  remedy  at  iaw^— 
See,  also,  notes  under  §  1244. 

16.  Prevention     of     multiplicity     of 

suit 8^— Generally,  in/  order  to  make 
multiplicity  of  suits  a  ground  for  in- 
terposition of  equity,  more  than  one. 
suit  must  have  been  commenced,  or  at 
least  about  to  be  begun,  and  such  in- 
terposition must  be  necessary  as  pro- 
tection from  continued  and  vexatious 
litigation.  General  Film  Co.  v.  Sam- 
pliner  (C.  C.  A.)   252  F.  443. 

Where  complainant  asserted  rights 
under  many  different  deeds,  and  no 
single  action  at  law  would  determine 
controversies  between  parties,  held 
that,  pending  disposition  of  suit  in 
equity,  maintenance  of  actions  at  law, 
other  than  single  action  of  trespass 
already  begun,  should  be  enjoined,  to 
avoid  multiciplicity  of  suits.  United 
Timber  Corporation  v.  Bivens  (D.  C.) 
248  F.  554. 

A  court  of  equity  vriU  not  enter- 
tain a  bill  by  complainant  against  a 
large  number  of  parties,  to  whom  he 
had  sold  corporate  stock,  and  who  had 
begun  separate  actions  to  recover  fop 
fraud  on  the  theory  equity  will  re- 
strain a  multiplicity  of  suits,  where 
proof  as  to  nonreliance  on  the  misrep- 
resentations, etc.,  would  not  be  binding 
on  all  the  various  parties.  Robinson 
V,  Wemmer  (D.  C.)  253  F.  790. 

17.  Objections  to  relief  in  general.^ 
Unlawful  practices  of  sugar  refiner  in 
its  business  cannot  defeat  its  right  to 
restrain  enforcement  of  Act  La.  No. 
10  of  1915,  regulating  its  business, 
which,  it  asserts,  violates  its  rights 
under  federal  Constitution.  McFar- 
land  V.  American  Sugar  Refining  Co., 
36  S.  Ct,  498,  241  U.  S.  79,  60  L.  Ed. 
899,  affirming  decree  American  Sugar 
Refining  Co.  v.  McFarland  (D.  C.)  229 
F.  284. 

Party    engaged  in  collecting  and  rating 
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business  held  not  guilty  of  false  and 
fraudulent  representations,  so  as  to 
defeat  injunctive  relief,  on  theory  that 
he  did  not  come  into  court  with  clean 
hands.  Cropper  v.  Davis,  243  F.  310, 
156  C.  C.  A.  90. 

Injunction  against  corporation's  pay- 
ment of  bonuses  to  officers  will  not  be 
denied  merely  because  president  filed 
disclaimer,  not  signed  by  other  officers. 
Shcra  v.  Carbon  Steel  Co.  (D.  C.)  245 
F.  589. 

ill.  SUBJECTS    OF    PROTECTION 
AND   RELIEF  BY  INJUNCTION 

(A)  Restraining   actions   or    legal  pro- 

ceedings 

21.  Commenoement  or  p^oseoutloii 
of  civil  actions  or  proceedings^— See 
Sanitary  Street  Flushing  Mach.  Co.  ▼. 
Studebaker  Corporation  (D.  C.)  229 
F.  591. 

An  action  of  ejectment  would  not  be 
enjoined,  and  the  litigation  taken  over 
by  a  court  of  equity,  on  the  ground 
that,  if  an  accounting  should  be  de- 
creed, a  court  of  law  would  be  without 
jurisdiction,  where  the  defendant  in 
the  ejectment  action,  seeking  the  in- 
junction, did  not  concede  that  there 
ever  would  be  an  accounting,  especially 
where  the  account  was  short,  and  no 
reason  was*  apparent  why  it  could  not 
be  adjusted  by  a  jury.  Weber  v. 
Hertzell  (C.  C.  A.)  230  F.  965. 

Suit  on  assigned  cause  of  action  will 
not  be  enjoined  on  the  ground  it  is  in 
bad  faith,  vexatious,  and  an  abuse  of 
court's  process,  because  of  judgment 
for  defendants  in  former  action  on 
same  assignment,  to  which  action  de- 
fendant was  not  a  party,  unless  such 
judgment  clearly  and  conclusively  es- 
topped subsequent  action;  so  held  in 
a  case  where  time  for  seeking  review 
of  such  judgment  had  not  expired. 
General  Film  Co.  v.  Sampliner  (C.  C. 
A.)  252  F.  443. 

Where  a  party  has  a  good  defense  at 
law  to  a  purely  legal  demand,  he  must 
be  left  to  that  means  of  defense,  un- 
less he  alleges  and  proves  special  cir- 
cumstances showing  that  he  may  suf- 
fer irreparable  damage,  if  he  is  de- 
nied a  preventive  remedy.    Id. 

Where  landowner,  admitting  that 
grantee  in  timber  deeds  had  right  of 
way  over  premises,  but  asserting  that 
right  to  enter  and  remove  timber  had 
expired,  began  action  at  law  for  dam- 
ages on  account  of  alleged  trespass  by 
grantee  in  entering  and  cutting  timber 
on  lands  not  embraced  in  right  of  way, 
maintenance  thereof  wiU  not  be  en- 
joined, for  proof  of  grantee's  titie  to 
timber  and  right  of  entry  would  be 
complete  defense  available  as  well  at 
law  as  in  equity.  United  Timber  Cor- 
poration V.  Bivens  (D.  C.)  248  F.  554. 

Upon  broad  principles  of  equity,  a 
chancery  court  should  decline   to   en- 


tertain a  suit  to  nullify,  or  which  in 
its  effect  would  nullify,  an  order  of  an 
independent  court  of  concurrent  juris- 
diction, involving  the  same  parties  hnd 
subject-matter.  Amusement  Syndicate 
Co.  V.  El  Paso  Land  Improvement  Co. 
(D.  C.)  251  F.  345. 

24.  Actions  or  proceedings  In  other 
courts.— It  is  the  general  rule  that  one 
will  not  be  restrained  by  injunction 
from  proceeding  with  a  pending  suit  in 
equity  in  state  courts,  unless  it  clear- 
ly appears  that  complete  relief  cannot 
be  obtained  in  such  pending  suit. 
American  Seeding  Mach.  Co.  v.  Do- 
wagiac  Mfg.  Co.,  241  F.  875,  154  C. 
C.  A.  577. 

26.  Collection  or  enforcement  of 
Judgments.— Party  seeking  to  enjoin 
sale  under  decree  establishing  me- 
chanic's lien  because  lienor  held  col- 
lateral security  held  bound  to  show 
payment  or  tender  and  demand  for  re- 
turn of  the  security.  McGraw  v. 
Walsh,  232  .F.  122,  14G  C.  C.  A.  314. 

Where  creditor's  judgment  against 
surety  might  be  reversed  on  decision 
of  writ  of  error  pending  in  United 
States  Supreme  Court,  and  claims  ex- 
ceeded penalty  of  bond,  enforcement  of 
judgment  will  be  enjoined  pending  de- 
termination of  percentage,  if  any,  to 
which  creditor  was  entitled.  American 
Surety  Co.  of  New  York  v.  MUls,  232 
F.  841,  147  C.  C.  A.  35. 

Where,  after  judgment  against  a  de- 
fendant for  breach  of  a  covenant  of 
seisin,  title  of  plaintiff  was  made  good 
by  the  running  of  limitations,  defend- 
ant held  entitled  to  maintain  a  suit  in 
equity  to  enjoin  enforcement  of  the 
judgment.  Mather  v.  Stokely,  236  F. 
124,  149  C.  C.  A.  334. 

A  debtor,  released  from  his  debts 
by  the  judgment  of  a  court  having  ju- 
risdiction, to  avail  himself  of  the  judg- 
ment when  sued  upon  a  prior  debt,  may 
plead  it  as  a  defense,  and  it  affords  no 
basis  for  an  injunction  to  stay  the  ac- 
tion. Pell  V.  McCabe  (D.  C.)  254  F. 
350. 

27.  Restraining  execution  levy  or 
salCd— A  promise  to  dismiss  a  pending 
criminal  prosecution  is  against  public 
policy  and  void,  and  therefore  equity 
will  enjoin  the  execution  of  a  judgment 
rendered  on  a  confession  of  judgment 
executed  by  the  judgment  debtor  in 
consideration  of  the  dismissal  of  a 
pending  criminal  prosecution  against 
her  brother.  Chambers  v.  Buroughs, 
44  App.  D.  C.  168,  certiorari  denied 
Burroughs  v.  Chambers,  36  S.  Ct.  284, 
239  U.  S.  649,  60  L.  Ed.  485. 

A  court  of  equity  will  not,  at  the 
instance  of  the  defendant  in  an  action 
at  law,  enjoin  the  execution  of  a  judg- 
ment against  him  in  that  action,  from 
which  judgment  he  took  an  appeal, 
which  he  afterwards  abandoned,  on  the 
ground  that  error  was  committed  in 
the  exclusion  of  evidence  on  the  trial 
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of  such  action.    Harlan  ▼.  Morgan,  44 
App.  D.  G.  832. 

{B)  Proteciioti  of  property  and  righU 
therein  by  injunction 

34.  Transfer  of  securities  or  in- 
struments for  payment  of  moneys— Un- 
der Civ.  Code  Cal.  §  309,  prohibiting 
a  corporation  from  buying  in  its  own 
stock,  defendant,  which  received  notes 
for  purchase  price  of  stock  of  com- 
plainant, a  California  corporation,  will 
be  enjoined  from  disposing  of  them 
pending  trial.  First  Nat  Bank  of 
PorUand,  Or.,  v.  E.  J.  Dodge  Co.,  233 
F.  74,  147  O.  O.  A.  144. 

37.  Restraining  fraudulent  convey- 
ances or  transactions.— Could  decree  of 
state  court  against  executor  for  dev- 
astavit be  deemed  as  giving  complain- 
ant right  to  appropriation  of  sureties' 
property,  it  would  carry  with  it  su- 
perior right  to  satisfaction  out  of  prop- 
erty, and  hence  suit  in  federal  court 
to  enjoin  disposition  could  not  be  main- 
tained; complainant  already  having  ade- 
quate remedy.  Gillispie  v.  Riggs  (D. 
C.)  248  F.  843. 

.Equity  is  without  jurisdiction  to  re- 
strain, at  the  instance  of  the  plaintiff 
in  a  pending  action  of  tort,  the  con- 
veyance by  the  defendant  in  that  ac- 
tion of  his  property  for  the  alleged 
purpose  of  defeating  the  collection  of 
a  possible  recdvery  in  the  tort  action. 
Friedling  v.  Freedman,  44  App.  D,  O. 
191, 

38.  Trespass  or  Injuries  to  roal  prop- 
erty In  general.— Injunctive  relief,  re- 
straining railroad  company  from  dis- 
turbing telegraph  company's  posses- 
sion of  easement  for  its  line  pending 
condemnation,  held  not  warranted. 
Western  Union  Telegraph  Co.  v.  Louis- 
viUe  &  N.  R.  Co.  (0.  C.  A.)  250  F. 
198. 

A  court  of  equity,  at  the  instance  of 
proper  parties,  has  power  to  restrain 
the  threatened  wrongful  destruction  or 
removal  of  tombs,  vaults,  monuments, 
or  bodies  from  a  cemetery,  or  wrong- 
ful injury  thereto  or  to  the  burial 
premises.  Chew  v.  First  Presbyterian 
Church  of  Wilmington,  Del.  (D.  C.)  237 
F.  219. 

39.  Repeated  or  continuing  trespass- 
es on  real  property^Where  defendant 
repeatedly  trespassed  on  island  in 
which  plaintiff  had  leasehold  interest, 
and  which  he  used  for  propagation  of 
foxes,  and  damages  for  subsequently 
threatened  trespasses  would  be  diffi- 
cult of  ascertainment,  plaintiff  is  en- 
titled to  injunction,  although  not  to 
damages,  as  defendant  previously  mere- 
ly remove^  his  own  foxes  from  the 
island.  Whelpley  v.  Grosvold  (C.  C. 
A.)  249  F.  812. 

40.  Trespass  or  unlawful  Interfer- 
ence with  mines  or  mineraisw— A  court 
of  equity  has  jurisdiction  of  a  suit  by 
the  United  States  to  enjoin  tho  taking 
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of  petroleum  from  land  which  it  claims 
to  own,  and  which  constitutes  its  chief 
value,  and  where  complainant  also 
owns  adjoining  oil  lands.  El  Dora  Oil 
Co.  ▼.  U.  S.,  229  F.  946,  144  C.  C.  A. 
228. 

Equity  held  without  jurisdiction  of  a 
suit  against  purchasers  in  the  usual 
course  of  business  of  oil  unlawfully  ex- 
tracted by  others  from  public  lands, 
the  remedy  being  at  law.  U.  d.  v. 
Midway  Northern  OU  Co.  (D.  C.)  232 
F.  619. 

44.  Cutting  or  removal  of  timbers- 
Standing  timber,  purchased  from  own- 
er of  land,  with  license  to  cut  and  re- 
move it,  so  far  partakes  of  nature  of 
real  property  that  right  of  removal  will 
be  protected  by  injunction  where  the 
landowner's  continuous  interference 
might  prevent  removal  within  time  lim- 
ited, for  action  for  damages  for  tres- 
pass would  be  inadequate.  United 
Timber  Corporation  v.  Bivens  (D.  C.) 
248  F.  554. 

46.  Injuries  to  trade  or  business^— 

Complainant  held  entitled  to  an  in- 
junction restraining  defendant,  a  com- 
peting manufacturer,  from  using  a  se- 
cret process  of  complainant,  disclosed 
to  him  by  a  former  employ^  of  com- 
plainant in  violation  of  his  contract  of 
employment.  Nulomoline  Co.  ▼.  Stro- 
meyer.  249  F.  597,  161  C.  C.  A.  523, 
reversing  decree  (D.  C.)  245  F.  195. 

(C)  Protection  of  contracts  and  rights 

thereunder 

47.  Disclosure  or  use  of  trade  se- 

oretSw— Defendant  will  not  be  enjoined 
from  selling  sugar  as  made  by  him  to 
persons  in  the  trade,  because  of  dis- 
closure to  him  by  a  former  employ^  of 
plaintiff  of  its  process  of  manufacture 
and  its  customers,  and  sale  to  them  by 
him  as  broker  of  defendant's  sugar; 
there  being  nothing  more  to  connect 
defendant  with  the  disclosure  or  use 
of  the  information.  Nulomoline  Co.  v. 
Stromeyer  (P.  C.)  245  F.  196. 

49.  Negative  or  restrictive  covenants 
or  stipulations^— Merchant's  contract 
containing  negative  covenant,  not  to 
sell  on  his  premises  during  the  term 
of  the  contract  any  other  make  of  pat- 
terns than  plaintiff's,  held  not  so  clear 
as  to  permit  of  enforcement  by  injunc- 
tion; the  term  being  indefinite.  Stand- 
ard Fashion  Co.  v.  Magranc  Houston 
Co.  (C.  C.  A.)  251  F.  559. 

Provision  in  contract  by  writer  that 
publisher  should  have  option  on  future 
work  held  not  restrictive  covenant, 
warranting  restraining  author  from  dis- 
posing of  subsequent  work  to  another 
publisher.  Kennerley  v.  Simonds  (D. 
C.)  247  F.  822. 

Court  of  equity  will  infer  negative 
covenant  in  contract  of  employment, 
where  equity  and  justice  require;  but 
such  covenant,  to  be  interfered  with 
by  injunction,  must  be  clearly  implied 
and    understood    by    all    partieB,    and 
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should  not  be  implied  anlese  indispene- 
able  to  carry  out  their  intention.     Id. 

50.  Breaches  of  eontraets  which  may 
be  restrainediP— Where  a  contract  be- 
tween the  United  States  and  defendant 
for  manufacture  of  torpedoelB  provided 
that  defendant  would  not  make  use  of 
any  device  the  design  for  which  was 
furnished  to  it  by  the  United  States  in 
any  torpedo  constructed  for  any  per- 
son or  other  governments,  and  would 
not  exhibit  such  device,  the  United 
States  could  restrain  exhibition  of  a 
balanced  turbine  torpedo,  whether  or 
not  patentable  or  within  the  prior  art, 
or  known  to  defendant,  plans  for  which 
the  government  furnished  defendant; 
"furnish'*  meaning  to  supply,  while  "in- 
vent" means  to  create.  E.  W.  Bliss 
Co.  V.  U.  S.,  39  S.  Gt  42,  63  L. 
Ed.  — 

Where  defendant,  contracting  to  man- 
Dfacture  torpedoes  for  the  United 
States,  engaged  not  to  exhibit  any  de- 
vice for  which  the  design  was  furnish- 
ed to  it  by  the  United  States,  the  lat- 
ter could  restrain  it  from  exhibiting  a 
device  incorporated  in  a  torpedo  which 
was  first  communicated  or  suggested 
verbally,  and  then  by  letter,  unaccom- 
panied by  blueprints  of  design.     Id. 

51.  Contracts  for  personal  services.^ 
It  is  not  ground  for  an  injunction  that 
an  employer,  in  the  legitimate  interest 
of  his  business  and  by  fair  means,  in- 
duced an  employ^  of  another  to  enter 
his  own  service,  where  the  employ^ 
violated  no  contract  in  doing  so.  Tri- 
angle Film  Corporation  v.  Artcraft 
Pictures  Corporation  (O.  O.  A.)  260  F. 
981. 

53.  Covenants  as  to  use  of  premises. 

—Injunction  is  an  appropriate  remedy 
to  enforce  a  restrictive  covenant  im-' 
posed  on  lands  by  common  grantor  for 
benefit  of  his  several  grantees.  Crock- 
er y.  Ingersoll  Engineering  &  Con- 
structing Co.,  249  F.  31,  161  C.  0. 
A.  91. 

Where  the  owner  of  land,  who  had 
granted  the  timber,  together  with  rights 
of  way  for  removal,  denied  the  grantee 
access  to  the  lands,  asserting  the  period 
for  removal  had  expired  without  exten- 
sion, held  that,  as  the  grantee's  rights 
had  not  been  determined,  equity  had 
jurisdiction  to  enjoin  the  owner  from 
denying  access,  etc.,  there  being  no  ade-« 
quate  remedy  at  law.  United  Timber 
Co.  ▼.  Bivens  (D.  C.)  253  F.  968. 

54.  Inducing  breach  of  contracts— A 

press  association  held  entitled  to  an  in- 
junction against  acts  of  a  competitor 
in  inducing  its  members  to  violate  their 
contracts  of  membership.  Associated 
Press  V.  International  News  Service, 
246  F.  244,  167  C.  0.  A.  436,  modifying 
order  (D.  C.)  240  F.  983.  Certiorari 
granted  International  News  Service  v. 
Associated  Press,  38  S.  Ct  10,  246  U. 
S.  644,  62  L.  Ed.  628. 


(D)  Proteeii(tn   of    corporate   property 
and  intere$t$  therein 

55.  Infringement  of  corporate  fran- 
ohlsc^Where  a  telegraph  company, 
which  maintained  interstate  lines  on  a 
railroad  right  of  way,  terminated  its 
agreement  with  the  railroad  company, 
and  after  the  Alabama  courts  have  ad- 
judged that  the  telegraph  company  had 
no  right  to  condemn  an  easement  on 
that  part  of  the  railroad  right  of  way 
located  in  Alabama,  the  federal  courts 
for  Kentucky  will  not,  on  the  theory 
that  the  telegraph  system  was  unitary 
and  that  the  company  had  an  easement 
over  part  of  the  right  of  way  in  Ala- 
bama, enjoin  interference  with  the  lines 
covered  by  the  Alabama  decision. 
Louisville  &  N.  R.  Co.  v.  Western  Un- 
ion Telegraph  Co.  (C.  C.  A<)  252  F.  29. 

57.  Management  of  dorporate  affairs 
or  business.— The  rule  is  imperative 
that  the  operation  of  state  statutes 
governing  railroad  passenger  rates 
should  not  be  enjoined,  unless  the  con- 
fiscatory character  of  the  rate  is  clear; 
and  this  rule  is  especially  applicable  to 
injunctions  before  final  hearing.  Win- 
throp  V.  Fellows  (D.  C.)  230  F.  702. 

The  showing  made  on  application  by 
the  trustee  in  a  railroad  mortgage, 
which  was  in  process  of  foreclosure, 
for  a  preliminary  injunction  restrain- 
ing the  enforcement  of  a  passenger 
rate  statute,  considered,  In  cpnnection 
with  the  report  of  the  receivers  of  the 
earnings  of  the  road  under  the  statute 
for  the  preceding  year,  and  held  insuffi- 
cient to  establish  the  fact  that  the  road 
operating  under  the  statute  would  not 
earn  a  fair  return  upon  an  investment 
representing  the  sum  necessary  to  be 
realized  at  the  sale  of  the  property  to 
cover  complainant's  mortgage  debt  and 
precedent  liens,  and  therefore  not  to 
warrant  the  granting  of  an  injunction 
on  the  ground  of  threatened  confisca- 
tion in  whole  or  in  part  of  the  mortgage 
bond  investment  in  question.    Id. 

58.  Disposition  of  corporate  funds  or 
propertyd— Courts  of  equity  will  inter- 
fere at  the  suit  of  a  minority  stock- 
holder, where  the  directors  of  a  cor- 
poration have  voted  themselves  as  offi- 
cers salaries  which  are  excessive. 
Wight  V.  Heublein,  238  F.  321,  151  C. 
C.  A.  337,  affirming  decree  ^eublein  v. 
Wight  (D.  C.)  227  F.  667. 

Equity  can  enjoin  the  payment  of 
salaries  voted  by  directors  of  a  corpo- 
ration to  themselves  as  officers  for  so 
long  as  such  salaries  are  excessive  in 
view  of  the  services  rendered  and  the 
condition  of  the  business.    Id. 

(JE)  Restraining  acts  of  public  officers, 
hoards  and  municipalities 

59.  Official  acts  which  may  be  re- 
strained In  generai.^Remedy  for  re- 
view and  correction  of  errors  of  public 
officers  constituting  inferior  quasi  judi- 
cial tribunals  on  matters  pertaining  to 
their  jurisdiction,  held  at  law  by  cer- 
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tiorari  and  not  by  injunction.  Angelas 
▼.  SulUvan,  246  F.  54,  158  C.  0.  A.  280. 
Where  refusal  of  municipal  officer  to 
grant  permit,  required  as  prerequisite 
for  exhibition  of  moving  picture, 
amounts  in  law  to  abuse  of  discretion, 
whereby  property  rights  are  or  will  be 
injuriously  affected,  court  of  equity  has 
jurisdiction  to  enjoin  such  officer  from 
refusing  permit.  Fox  Film  Corpora- 
tion V.  City  of  Chicago  (D.  C.)  247  F. 
231,  order  affirmed  City  of  Chicago  v. 
Fox  Film  Corporation  (C.  C.  A.)  251  F. 
883. 

60.  State    boards    and    offloers^-See 

Landon  y.  Public  Utilities  Commission 
of  Kansas  (D.  C.)  234  F.  152. 

Federal  District  Court  has  jurisdic- 
tion to  enjoin  enforcement  by  state  of 
provisions  of  Laws  S.  D.  1915,  c.  275, 
prohibiting  dealing  in  corporate  stock 
without  state  sanction,  which  act  is  as- 
sailed as  repugnant  to  federal  Constitu- 
tion. Caldwell  v.  Sioux  Falls  Stock- 
yards Co.,  37  S.  Ct.  224,  242  U.  S.  559, 
61  L.  Ed.  493.      * 

State  officers  enforcing  tax  laws  may 
be  enjoined  by  federal  court  from  en- 
forcing state  taxes  on  intangible  prop- 
erty of  public  service  corporation  in 
violation  of  the  federal  Constitution  be- 
cause of  discrimination  in  value  of 
property  on  which  taxes  are  based. 
Greene  v.  Louisville  &  I.  B.  Co.,  37  S. 
Ct  673,  244  U.  S.  499,  61  L.  Ed.  1280, 
A'nn.  Cas.  1917E,  88;  Louisville  &  N. 
R.  Co.  V.  Greene,  37  S.  Ct.  683,  244  U. 
S.  522,  61  L.  Ed.  1291,  Ann.  Cas. 
1917E,  97,  modifying  decree  Same  v. 
Bosworth  (D.  C.)  230  F.  191;  lUinois 
Cent  R,  Co.  v.  Greene,  37  S.  Ct.  697, 
244  U.  S.  555,  61  L.  Ed.  1309,  affirming 
decree  Same  y.  Bosworth  (D.  C.)  209 
F.  465. 

Where  members  of  a  state  public  serv- 
ice commission  were  without  authority 
proceeding  to  regulate  rates  of  private 
corporation,  members  as  individuals 
could  be  enjoined  from  so  proceeding. 
De  Pauw  University  v.  Public  Service 
Commission  of  Oregon  (D.  C.)  247  F. 
183. 

61.  National    officers    or    bureaus^— 

Giving  effect  to  unauthorized  demand 
by  Secretary  of  the  Interior  under  Act 
June  25,  1910,  that  grantee  in  railway 
land  grant  should  make  advance  deposit 
of  cost  of  surveying  township  within 
grant  may  be  enjoined,  where  statute 
contemplates  that  when  demand  is  not 
complied  with  rights  in  granted  land 
shall  cease,  where  there  are  millions  of 
acres  of  unsurveyed  lands  within  pri- 
mary limits  of  such  grants.  Santa  F6 
Pac.  R.  Co.  V.  Lane,  37  S.  Ct  714.  244 
U.  S.  492,  61  L.  Ed.  1275,  reversing 
decree  43  App.  D.  C.  497. 

Board  of  Tea  Appeals,  appointed  un- 
der Act  March  2,  1897,  as  amended  by 
Act  May  16,  1908  (Comp.  St  1916,  § 
8786),  may  be  enjoined  from  applying 
illegal  tests  to  tea  imported  by  com- 
plainants.    Waite  y.  Macy,  38  S.  Ct 
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395,  246  U.  S.  606,  62  L.  Ed.  892,  af- 
firming decree  Macy  v.  Browne,  224  F. 
359,  140  C.  C.  A.  45,  which  reversed 
(D.  C.)  215  F.  456. 

Though  action  against  postmaster  to 
enjoin  him  from  excluding  publication 
from  mails  pursuant  to  direction  of 
Postmaster  General  is  not  technically 
one  against  the  sovereign,  courts  will 
not  by  injunction  interfere,  except  in 
clearest  cases,  with  action  of  great 
executive  departments  of  government 
in  interpreting  laws  affecting  govern- 
ment Masses  Pub.  Co.  v.  Patten,  245 
F.  102,  157  C.  C.  A.  398. 

Equity  has  jurisdiction  to  grant  in- 
junction against  order  of  Postmaster 
General  excluding  publication  from 
mails  solely  to  prevent  irreparable  pe- 
cuniary  damage.    Id. 

Person  denied  fair  hearing  on  claim 
of  exemption  under  Conscription  Act 
is  not  entitled  to  an  injunction,  there 
being  a  full  and  adequate  remedy  at 
law  for  the  enforcement  of  personal 
rights.  Angel  us  v.  SulUvan,  24G  F.  54, 
158  C.  C.  A.  280. 

As  a  local  board  provided  for  by  the 
Selective  Service  Act  is  a  public  body, 
exercising  quasi  judicial  functions  in 
passing  on  the  right  of  exemption,  a 
court  of  chancery  has  no  jurisdiction  to 
interfere  with  such  a  board's  exercise 
of  its  function.  Bonifad  v.  Thompson 
(D.  C.)  252  F.  878. 

The  Secretary  of  the  Interior  and  the 
Commissioner  of  the  General  Land  Of- 
fice will  not  be  enjoined,  in  a  suit  in 
equity  by  the  locator  of  an  unpatented 
mining  claim  who  states  that  he  is 
satisfied  and  does  not  and  may  never 
desire  a  patent,  from  proceeding  to 
determine  the  character  of  the  claim 
(construing  sections  2318  to  2348,  Rev. 
St.  [Comp.  Stat  1916.  §§  4613-4616, 
4618-4620,  4622,  4623,  4626-4632, 
4612-4653.  4658-4660]).  Lane  v.  Cam- 
eron, 45  App.  D.  C.  ^4. 

A  decision  of  the  Secretary  of  the 
Interior  construing  the  provision  of 
Act  April  27,  1904,  §  5,  for  the  dis- 
posal of  lands  ceded  by  the  Crow  In- 
dians, to  the  effect  that  the  provisions 
of  the  homestead  laws  as  to  residence 
and  cultivation  are  applicable  to  an 
entry  of  such  lands,  is  within  his  dis- 
cretionary powers,  and  a  cancellation 
of  the  entry  in  accordance  therewith 
will  not  be  enjoined.  Keusch  y.  Lane. 
47  App.  D.  C.  577. 

{F)  Protection  of  public  in  general  and 

use  of  navigable  toaters  and 

public  places  or  property 

75.  Enforcement  of  munidpal  ordi- 
nanoe8.^The  proof  of  the  inadequacy 
of  a  street  car  fare  rate  proposed  by 
a  city  may  be  so  clear  and  convincing 
that  the  courts  arc  warranted  in  en- 
joining its  imposition  in  advance  of 
putting  it  in  operation.  Henry  L. 
Doherty  &  Co.  v.  Toledo  Rys.  &  light 
Co.  (D.  C.)  254  F.  597. 

Where  the  authorities  of  the  city  of 
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Toledo  proposed  to  take  action  to  com- 
pel the  Toledo  Railways  &  Laght  Com- 
pany, which  was  operating  without  a 
franchise,    to    sell    11    tickets    for    50 
cents,  held,  that  such  action,  under  the 
circumstances,  would  work  a  confisca- 
tion  of   the   company's   property,   and 
BO  would  be  enjoined  in  advance;    the 
company  being  entitled  to  charge  for 
its  service  a  sum  which  would  give  a 
fair  return.    Id. 

76.  Enforcement  ^f    stattttes.— The 

violation  by  a  railroad  company  of 
a  statute  of  Porto  Rico  regulating 
rates  affords  ground  for  injunctive  re- 
lief, and  the  federal  District  Court  for 
Porto  Rico,  where  it  has  jurisdiction  of 
the  parties,  has  power  to  grant  such 
relief.  People  of  Porto  Rico  v.  Amer- 
ican R.  Co.  of  Porto  Rico  (C.  C.  A.) 
254  P.  369. 

Enforcement  of  Laws  Kan.  1917,  c. 
166,  if  1,  2,  denouncing  sale  of  cig- 
arettes and  advertisement  of  same,  may 
he  enjoined  m  -so  far  as  it  applies  to 
interstate  commerce  in  newspapers 
pablished  without  state  advertising 
dgarettea.  Post  Printing  &  Publisli- 
m  Co.  V.  Brewster  (D.  C.)  246  F.  321. 

Where  act  declared  unlawful  sale 
aod  advertisement  of  cigarettes,  state 
officials  will  not  be  enjoined  from  en- 
forcement of  law,  if  valid,  merely  be- 
cause its  provisions  did  not  apply  to 
a  particular  newspaper  company  .or  its 
employes,  for  that  matter  could  be 
presented  in  defense  to  criminal  prose- 
cution. Id. 


forts  to  induce  plaintiff^s  employes  to 
join  the  union,  so  that  by  threats  of  a 
strike  they  could  compel  the  unioniza- 
tion of  .the  plant,  held  not  lawful  meth- 
ods of  inducing  parties  to  join  the  un- 
ion, but  to  give  plaintiif  a  right  to  an 
injunction.  Eagle  Glass  &  Mfg.  Co.  v. 
Rowe,  38  S.  Ct.  80,  245  U.  S.  275.  62 
L.  Ed.  286,  reversing  decree  Hill  v. 
Eagle  Glass  &  Mfg.  Co.,  219  F.  719, 
135  C.  C.  A.  417. 

{H)  Restraining  criminal  act$  and  pros- 
ecutions 

84.  Criminal  acts  In  general .»As,  im- 

der  Webb-Kenyon  Act  (Comp.  St.  1916, 
I  8739),  Act  S.  C.  Feb.  20,  1915  (29 
St.  at  Large,  p.  140),  regulating  ship- 
ments of  intoxicating  liquors  into  state, 
is  invalid  only  if  interfering  with  some 
essential  constitutional  right,  a  car- 
rier will  not  by  mandatory  injunction 
be  required  to  deliver  interstate  ship- 
ment of  liquor  in  violation  of  act;  its 
constitutionality  being  at  least  doubt- 
ful Gaines  v.  Baltimore  &  C.  S.  S. 
Co.  (D.  C.)  234  F.  786. 

85.  Criminal  prosecutions.— A  court 
of  equity  may  enjoin  the  enforcement 
of  an  unconstitutional  statute  or  ordi- 
nance, which  will  involve  a  direct  in- 
vasion of  property  rights,  although 
such  enforcement  is  through  a  crim- 
inal prosecution.  Yee  Gee  v.  City  and 
County  of  San  Francisco  (D.  C.)  235 
F.  757.  And  see  Weyman-Bruton  Co. 
▼.  Ladd,  231  F.  898,  146  C.  C.  A.  94. 


(G)  Protection  of  personal  rights   and 
restraininff  hoycotts  and  oomhi- 
nations 

78.  Pibllcatloff  of  llbel^Equity  will 
not  restrain  by  injunction  the  pubUca- 
tion  in  the  public  press  of  a  libel,  even 
though  its  elf ect  wiU  be  to  injure  com- 
plainant in  reputation,  property,  or 
bnsinesa.  WiUis  v.  O'Connell  <D.  C.) 
231  F.  10O4. 

81.  Interference  with  occupation  or 
right  to  engage  In  bu8ine8s.--Operator 
of  nonunion  mine  held  entitled  to  en- 
join the  unionizing  of  the  miners,  as 
well  as  the  unionizing  of.  the  mine,  as- 
BUffling  that  there  was  a  distinction  be- 
tween the  two;  and  it  was  immaterial 
that  employment  was  at  wiU  and  ter- 
minable by  either  party  at  any  time. 
Hitchman  Coal  &  Coke  Co.  v.  Mitchell, 
38  S.  Ct.  66,  245  U.  S.  229,  62  L.  Ed. 
280,  L.  R.  A.  1918C,  497.  Ann.  Cas. 
1918B.  461,  reversing  decree  Mitchell 
V.  Hitchman  Coal  &  Coke  Co.,  214  F. 
685,  131  C.  C.  A.  425,  which  reversed 
decree  Hitchman  Coal  &  Coke  Co.  v. 
Mitchell  (D.  C.)  202  F.  512,  mandate 
■tayed,  38  S.  Ct.  190. 

That  employes  were  at  liberty  to  quit 
the  employment  at  pleasure  did  not  de- 
prive the  employer  of  its  right  to  in- 
junctive relief  against  interference  with 
its  employes  by  third  persons  seeking 
to  unionize  them;    and  defendants*  ef- 


IV.  ACTIONS    AND     PROCEED- 
INGS    FOR    INJUNCTIONS 

90.  Parties      to      proceedings.— The 

grantee  of  a  prior  grantee  of  standing 
timber  held  entitled  to  maintain  a  suit 
in  equity  to  enjoin  the  cutting  of  the 
same  by  another.  Crown  Orchard  Co. 
v.  Dennis,  229  F.  652,  144  C.  C.  A.  62, 
reversing  decree  (D.  C.)  220  F.  516. 

A  stockholder  in  a  corporation  is  an 
indispensable  party  to  a  suit  to  enjoin 
him  from  vo'ting  his  stock  at  a  stock- 
holders' meeting.  General  Inv.  Co.  v. 
Lake  Shore  &  M.  S.  Ry.  Co.  (C.  C.  A.) 
250  F.  160. 

To  a  suit  by  a  stockholder  to  enjoin 
the  corporation  from  entering  into  an 
illegal  merger  with  another  corporation 
the  latter  held  not  a  necessary  par- 
ty.   Id. 

Saloon  keeper,  closing  saloon  at  10 
p.  m.  as  provided  in  order  of  Minne- 
sota Public  Safety  Commission,  held 
not  entitled  to  enjoin  enforcement  of 
the  order,  as  the  order  was  directed 
only  against  city  councils  and  other 
governing  bodies.  Cook  v.  Burnquist 
(D.  C.)  242  F.  321. 

Under  Laws  Wash.  1913,  p.  584,  the 
state  has  no  interest  in  tidelands  locat> 
ed  within  a  port  district,  and  hence,  in 
suit  by  district  to  enjoin  one  asserting 
ownership  from  exercising  control  over 
such  lands,  is  not  a  party  in  interest. 
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Port  of  Seattle  v.  Oregon  &  W.  R.  Co. 
(D.  0.)  242  F.  986. 

92.  Sufflciftnoy  of  bill  or  complaint.^ 

See  Lyle  v.  Perry  (D.  C.)  250  F.  307. 

Sale  under  decree  establishing  me- 
chanic's lien  held  not  to  be  enjoined  on 
allegation  of  misappropriation  by  lien- 
or of  collateral  security  made  on  in- 
formation and  belief  without  stating 
source  and  nature  of  information.  Mc- 
Graw  V.  Walsh,  232  F.  122,  146  C.  C. 
A.  ai4. 

A  bill  to  stay  prosecution  of  actions 
at  law  pending  trial  and  decision  of  a 
test  case  held  not  to  state  grounds  for 
equitable  relief.  Galion  Iron  Works 
Co.  V.  Ohio  Corrugated  Culvert  Co., 
244  F.  427,  157  C.  C.  A.  53. 

A  bill  by  a  stockholder  to  enjoin  the 
corporation  from  doing  an  illegal  act 
held  sufficient  on  its  face  against  a 
motion  to  dismiss.  General  Inv.  Co.  ▼. 
Lake  Shore  &  M.  S.  Ry.  Co.  (0.  C.  A.) 
250  F.  160. 

A  bill  held  insufficient  to  give  equity 
jurisdiction  to  enjoin  libelous  pubUca- 
tions  on  the  ground  of  irreparable  in- 
jury and  inadequacy  of  legal  remedy. 
WiUis  V.  O'ConneU  (D.  C.)  231  F.  1004. 

Petition  of  receivers  for  an  injunc- 
doL  to  restrain  the  payee  of  a  note,  to 
which  they  allege  they  have  an  equita- 
ble defense,  from  disposing  of  collat- 
eral, held  sufficient.  Grasselli  Chemi- 
cal Co.  V.  ^tna  Explosives  Co.  (D.  C.) 

247  F.  603. 

In  suit  by  person  deprived  of  oppor- 
tunity to  earn  stock  under  contract, 
prayer  that  selling,  or  incumbering  of 
company's  property  in  violation  of  his 
rights  be  restrained  held  too  vague  and 
indefinite.    Wright  v.  Barnard  (D.  C.) 

248  F.  756. 

90.  Presumptions  and  Ovidenoo  to 
sustain  blll.^In  a  suit  to  restrain  in- 
terference with  the  sale  of  plaintiflfs 
tobacco,  under  Laws  N.  D.  1913,  c.  271, 
prohibiting  sale  of  snuff,  evidence  held 
to  show  that  the  tobacco  was  not  a 
snuff,  but  a  fine  cut  chewing  tobacco. 
Weyma-Bruton  Co.  v.  Ladd,  231  F. 
898.  146  C.  C.  A.  94. 

97.  Dismissal  before  h earl ngw— Where 

pending  suit  to  compel  removal  of  ob- 
structions from  Columbia  river  in  front 
of  fishing  sites  on  Sand  Island,  Su- 
preme Court  decided  that  such  island 
was  in  Oregon,  District  Court  of  Wash- 
ington, held  to  have  erred  in  retaining 
the  case  against  plaintiff's  motion  to 
dismiss.  McGowan  v.  Columbia  River 
Packers'  Ass'n,  38  S.  Ct.  129,  245  U. 
S.  352,  62  L.  Ed.  342,  affirming  decree 
Columbia  River  Packers*  Ass*n  v.  Mc- 
Gowan. 219  F.  365,  134  C.  C.  A.  461. 

Bill  by  receiver  of  railroad  to  re- 
strain action  at  law  for  damages  from 
overflow  due  to  embankment  erected 
by  railroad  held  properly  dismissed. 
Owen  V.  Alford,  232  F.  357,  146  C.  C. 
A.  405. 

Mere  possibility  of  future  litigation 
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resulting  from  dismissal  of  suit,  in 
which  plaintiff's  motion  for  preliminary 
Injunction,  made  on  bill  and  affidavits, 
was  denied,  does  not  amount  to  preju- 
dice to  defendant,  precluding  court  from 
dismissing  suit  on  plaintiff's  motion. 
Orr  V.  Coca-Cola  Co.,  247  F.  452,  159 
C.  C.  A.  506. 

Action  of  court  in  granting  plain- 
tiff's motion  to  dismiss  without  preju- 
dice to  new  suit,  after  denial  of  pre- 
liminary injunction  moved  for  on  bill 
and  affidavits,  held  not  abuse  of  court's 
discretion.    Id. 

98.  Hearing  and  relief  awarded.— On 

final  hea^Qg  on  bill  to  enjoin  and  have 
declared  void  act  imposing  license  tax- 
es, matters  not  raised  by  pleadings  can- 
not be  considered  on  final  hearing. 
Union  Sulphur  Co.  ▼.  Reed  (D.  C.)  249 
F.  172. 


V.  PRELIMINARY      AND       INTER- 
LOCUTORY  INJUNCTIONS 

(A)  Grounds  and  proceedings  to  procure 

99.  Nature   and  scope  of  remedy^— 

Equity  is  sedulous  to  prevent  use  of 
preliminary  injunction  or  appointment 
of  receiver  to  perform  function  of 
ejectment.  Folk  ▼.  U.  S.,  233  F.  177, 
147  C.  C.  A.  183. 

100.  Right  to  preliminary  Injunction 
In  generals— Pending  appeal  from  inter- 
locutory decree  ordering  assignment  of 
patents  to  complainant,  complainant 
held  not  to  be  enjoined  from  suing  for 
infringement  of  such  patents.  Chade- 
loid  Chemical  Co.  v.  H.  B.  Chalmers 
Co..  242  F.  71,  155  C.  C.  A.  15. 

Under  the  evidence  now  produced, 
held,  that  plaintiff,  purchaser  of  bonded 
whisky,  was  after  termination  of  con- 
tract entitled  to  preliminary  injunction, 
preventing  defendant  from  excluding 
plaintiff  from  use  of  defendant's  bot- 
tling house  for  bottling  whisky  previ- 
ously bought.  Thompson  v.  Balke,  245 
F.  841,  158  O.  C.  A.  181. 

Preliminary  injunctions  should  not  is- 
sue, unless  a  reasonably  clear  case  of 
necessity  and  otherwise  irreparable  in- 
jury is  made  out.  Louisville  &  N.  R. 
Co.  v.  Western  Union  Telegraph  Co. 
(C.  C.  A.)  252  F.  29. 

The  granting  of  a  temporary  injunc- 
tion restraining  a  municipality  from  en- 
forcing against  a  telephone  company  an 
ordinance  prohibiting  the  collection  of 
increased  rates  until  underground  in- 
stallation of  wires  held  proper,  though 
company  should  be  required  to  make 
deposit  instead  of  giving  bond,  to  se- 
cure patrons  in  case  restitution  of  in- 
crease should  be  ordered.  City  of  Am- 
arillo  V.  Southwestern  Telegraph  & 
Telephone  Co.  (C.  C.  A.)  253  F.  638. 

The  balance  of  convenience  or  hard- 
ship frequently  is  a  factor  of  control- 
ling importance  in  cases  of  substantial 
doubt  existing  at  the  time  of  granting 
or   refusing   a  preliminary   injunction. 
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Chew  V.  First  Presbyterian  Charch  of 
Wamington,  Del.  (D.  C.)  237  F.  219. 

Minority  stockholders  held,  on  show- 
ing made,  entitled  to  preliminary  in- 
jtmction  to  restrain  reorganization  by 
majority.  MacArthur  ▼.  Port  of  Ha- 
vana Docks  Co.  (D.  O.)  247  F.  984. 

As  preliminary  injunction  may  be  is- 
sued to  maintain  status  quo,  defendant, 
which  contracted  to  sell  ores  to  com- 
plainant, may,  pending  disposition  of 
suit  for  specific  performance,  be  re- 
strained by  preliminary  injunction  from 
selling  to  any  other  person  or  corpora- 
tion; it  appearing  that  denial  of  relief 
would  work  great  injury  to  complain- 
ant American  Smelting  &  Refining 
Co.  y.  Bunker  Hill  &  Sullivan  Mining 
&  Concentrating  Go.  (D.  G.)  248  F. 
172. 

A  bin  alleging  that  syndicate  manag- 
ers represented  to  investors  that  a 
block  of  stock  oould  be  purchased  at 
17  per  share,  but  that  they  actually 
purdbased  for  $3.50  per  share,  stated  a 
cause  of  action  entitling  complainants 
to  a  preliminary  injunction.  Gregg  ▼• 
Megargel  (D.  G.)  248  F.  960. 

Where  plaintiff  company  sold  toys 
manufactured  by  defendant  company, 
securing  customers  and  aiding  in  build- 
ing up  a  joint  business,  after  defend- 
ant has  terminated  the  relation,  and 
pending  final  decree  in  plaintiff's  suit, 
the  latter  is  entitled  to  preliminary  in- 
junction restraining  further  interfer- 
ence by  defendant  with  its  trade 
through  threats  of  litigation  for  in- 
fringement of  patent  rights.  Bak^r  & 
Bennett  Go.  v.  John  G.  Dettra  &  Go. 
(D.  C.)  251  F.  406. 

In  cases  wherein  the  facts  are  con- 
tested, the  courts  Will  not  grant  relief 
by  preliminary  injunction,  but  will 
await  action  until  the  time  for  final  de- 
cree.   Id. 

Temporary  Injunction  against  carry- 
ing out  of  contract  by  county  court 
concerning  custody  of  county  funds 
held  not  coram  non  judice  and  void. 
Barrett  v.  Stoddard  Gounty  (Mo.  App.) 
183  8.  W.  644. 

101.  Grounds  for  denial  of  temporary 
isjnnctionsw— Where  complainant  ac- 
(piired  a  few  shares  after  shareholders 
had  been  notified  of  a  plan  to  dispose 
of  corporate  property  and  dissolve  cor- 
poration, a  preliminary  injunction  on 
affidavits  that  sale  would  violate  state 
and  federal  laws  held  properly  refused. 
Venner  v.  Pennsylvatnia  Steel  Go.  of 
New  Jersey,  233  F.  407,  147  G.  G.  A. 
343. 

Suit  held  not  maintainable,  in  the 
absence  of  a  necessary  party,  to  the  ex- 
tent of  granting  a  temporary  injunc- 
tion, as  defendant,  by  reason  of  the  in- 
junction not  being  binding  on  such  ab- 
sent party,  might  lose  his  rights  under 
a  contract.  Virginia  G.  Mining,  Milling 
&  Smelting  Go.  v.  Gorrigan,  242  F.  809, 
155  C.  C.  A.  397. 

Where   a   telegraph   company,   after 


terminating  the  arrangement  under 
which  it  maintained  lines  on  a  railroad 
right  of  way,  was  denied  right  of  con- 
demnation in  Alabama,  held,  that  pre- 
liminary injunction  against  the  railroad 
company's  interference  with  telegraph 
lines  will  not  be  granted,  because  the 
government  has  assumed  control  of 
railroads,  etc.,  where  the  railroad  com- 
pany agreed  not  to  take  any  action  in- 
terfering with  the  telegraph  system 
without  governmental  approval.  Louis- 
ville &  N.  R.  Go.  V.  Western  Union 
Telegraph  Go.  (G.  G.  A.)  252  F.  29. 

A  temporary  injunction  to  restrain 
the  transfer  of  stock  on  the  corpora- 
tion's books  will  not  be  granted,  in  a 
suit  to  redeem  from  a  pledge,  where 
the  stockholder  had  lost  a  similar  suit 
in  the  state  court  and  did  not  explain 
his  delay  in  filing  the  suit.  Gideon  v. 
Representative  Securities  Gorporation 
(D.  G.)  232  F.  184. 

Temporary  injunction  to  protect  prop- 
erty of  street  railroad  company  from 
strikers  held  properly  denied,  it  not  ap- 
pearing defendants  were  destroying 
property,  etc.  Puget  Sound  Traction, 
Light  &  Power  Go.  v.  Whitiey  (D.  G.) 
243  F.  945. 

Where  injunction  had  been  issued 
against  defendant's  principal,  and  by  its 
terms  it  restrained,  not  only  principal, 
but  its  agents,  injunction  against  de- 
fendant to  protect  rights,  which  com- 
plainant asserted  in  suit  against  prin- 
cipal, will  not,  on  that  ground,  be  grant- 
ed, for  first  time  injunction  extended 
to  defendant.  Soci6t«  Anonyme  Du 
Filtre  Ghamberland  Systfime  Pasteur  v. 
GonsoUdated  Filters  Go.  (D.  G.)  248  F. 

358. 

The  rule  as  to  balancing  of  injuries, 
to  be  considered  in  some  cases  upon  ap- 
plication for  preliminary  injunction, 
does  not  apply  where  the  right  and  its 
breach  are  clear.  Marquette  Gement 
.  Mining  Co.  v.  Oglesby  Goal  Go.  (D.  G.) 
253  F.  107. 

102.  Discretion  of  oourt  In  granting 
or  refusing  temporary  injunotion^— The 

granting  or  dissolution  of  an  interlocu- 
tory injunction  rests  in  the  sound  dis- 
cretion of  the  court,  which  may  take 
into  consideration  the  relative  damage 
which  the  respective  parties  will  sus- 
tain if  it  be  granted  or  refused.  Kem- 
merer  v.  Midland  Oil  &  Drilling  Co., 
229  F.  872.  144  0.  O.  A.  154. 

The  grantine  of  an  interlocutory  in- 
junction is  within  the  sound  discretion 
of  the  trial  court.  Grane  v.  Johnson 
(D.  0.)  233  F.  334. 

Along  with  fixed  rules  of  law.  as  to  is- 
suance of  preliminary  injunction,  it  is 
essential  that  court  exercise  sound  dis- 
cretion in  view  of  attendant  facts  and 
conditions.  American  Smelting  ft  Re- 
fining Co.  V.  Bunker  Hill  &  Sullivan 
Mining  &  Concentrating  Go.  (D.  C.)  248 
F.  172. 

108.  Affidavits  for  lnJttnctlon.^An  in- 
junction pendente  lite  will  not  be  grant- 
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ed  on  ayerments  on  information  and  be- 
lief that  the  defendant  was  guilty  of 
fraud.  National  Circle,  Daughters  of 
Isabella,  v.  National  Order  of  the 
Daughters  of  Isabella  (D.  G.)  232  F. 
907. 

109.  Use  and  effeot  of  answer^— Where 

an  answer  under  oath,  denying  the  eq- 
uities of  a  bill,  is  filed,  a  temporary  in- 
junction cannot  be  granted  on  the  bill, 
for  the  sworn  answer  is  evidence  on  be- 
half of  the  defendant,  and  rebuts  the 
allegations  contained  in  the  bill.  Wa- 
ter Co.  of  Tonopah  v.  Public  Service 
Commission  of  Nevada  (D.  C.)  250  F. 
304. 

110.  Counter  affidavits  and  other  ev- 
idenoe.— The  operation  of  an  order  of  a 
governing  body  charged  with  the  duty 
of  fixing  water  rates  for  municipal  cor- 
porations should  not  be  suspended  by 
the  issuance  of  a  temporary  injunction, 
unless  complainant  furnishes  substan- 
tial evidence  that  the  rate  fixed  is  con- 
fiscatory. Water  Co.  of  Tonopah  v. 
Public  Service  Commission  of  Nevada 
(D.  C.)  250  F.  304. 

115.  Orders     on     applioation.— Order 

granting  a  preliminary  injunction  re- 
straining enforcement  of  judgment  is- 
sued in  suit  to  secure  set-off  of  cross- 
claim  construed,  and  held  not  adjudica- 
tion of  right  of  set-off,  but  to  remain 
in  force  until  the  judgment  on  the  cross- 
claim  became  final.  J.  L.  Owens  Co.  v. 
Officer,  244  F.  47,  156  C.  C.  A.  475. 
^An  order  granting  a  preliminary  in- 
junction, when  clear  and  unambiguous, 
cannot  be  narrowed  or  broadened  by 
the  terms  of  the  writ  or  supporting 
bond.    Id. 

A  temporary  restraining  order,  made 
on  application  for  a  temporary  injunc- 
tion in  any  suit  pending,  is  not  a  final 
determination,  which  renders  the  issues 
involved  res  judicata.  Santowsky  v. 
McKey,  249  F.  51,  161  C.  C.  A.  111. 

(B)  Oontinuinff,   modifyinffy   or  diaaolV' 

ing 

117.  Discretion  of  court.— The  grant- 
ing or  dissolution  of  an  interlocutory 
injunction  rests  in  the  sound  discretion 
of  the  court,  which  may  taKe  into  con- 
sideration the  relative  damage  which 
the  respective  parties  will  sustain  if 
it  be  granted  or  refused.  JKemmerer  v. 
Midland  Oil  &  Drilling  Co.,  229  F.  872, 
144  C.  C.  A.  154. 

The  granting  or  dissolution  of  an  in- 
tcrloontory  injunction  rests  in  the  sound 
judicial  discrption  of  the  court  of  orig- 
inal jurisdiction.  Lion  Tractor  Co.  v. 
Bull  Tractor  Co.,  231  F.  156,  145  0. 
C.  A.  344. 

118.  Ground  for  continuing  ln]uno- 
tlon, — A  telegraph  company,  which 
maintained  interstate  lines  on  a  rail- 
road right  of  way,  terminated  its  agree- 
ment with  the  railroad  company  and 
sought  to  condemn  easements  in  the 
several  states,  but  condemnation  was 
refused   in    Alabama.     Held,   that   the 
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federal  cqurt  for  Kentucky,  which  had 
enjoined  the  railroad  company  from 
interfering  with  the  existing  lines  pend- 
ing condemnation,  wiU  not  continue 
the  injunction  as  to  the  Alabama  lines, 
particularly  where  the  courts  of  that 
state  granted  an  injunction  covering 
telegraph  lines  on  that  part  of  the 
right  of  way  wherein  the  telegraph 
company  asserted  an  existing  easement. 
Louisville  &  N.  R.  Co.  v.  Western 
Union  Telegraph  Co.  (0.  C.  A.)  252 
F.  29. 

VI.  JUDGMENTS  OR  0RDERS,Vf0- 
LATIONS  THEREOF,  AND    LIA- 
BILITIES ON   BONDS  IN  f  RO- 
CEEDINGS 

125.  Final  Judgment,  order,  or  de- 
cree.—Railway  company  securing  in- 
junction restraining  enforcement  of 
state  rate-making  law  as  confiscatory 
cannot  avoid  final  decree  of  dismissal 
as  an  estoppel  in  subsequent  suit  by 
the  state  to  recover  excess  passenger 
fares  by  asserting  that  as  the  state 
was  not  a  party  to  the  prior  suit  the 
injunction  did  not  operate  against  the 
rate-making  power  so  far  as  the  state 
was  concerned.  State  of  Missouri  v. 
Chicago,  B.  &  Q.  R.  Co.,  36  S-  Ct. 
715,  241  U.  S.  533,  60  L.  Ed.  1148. 

Dismissal  of  bill  seeking  to  enjoin 
enforcement  of  railway  rates  fixed  by 
state  as  confiscatory  should  be  with- 
out prejudice  to  another  suit,  if  after 
fair  test  they  are  found  confiscatory. 
Darnell  v.  Edwards,  37  S.  Ct.  701,  244 
U.  S.  564,  61  L.  Ed.  1317,  modifyingr 
decree  (D.  C.)  209  F.  99. 

In  injunction  suit  by  the  United 
States  to  restrain  its  contractor  for  the 
manufacture  of  torpedoes  from  exhib- 
iting devices  furnished  by  the  United 
States,  decree  should  not  include  de- 
vices not  used  in  the  existing  torpedo, 
where  the  contractor  does  not  dis- 
play disposition  to  violate  its  trust, 
but  the  exclusion,  should  be  without 
prejudice  to  the  government's  right  to 
obtain  injunction  against  disclosure  on 
proof  of  intention  to  use  them.  E.  W. 
BUss  Co.  V.  U.  S.,  39  S.  Ct.  42,  63  L». 
Ed.  — . 

A  suit  to  enjoin  and  restrain  a  con- 
tinuation of  a  trespass,  and  to  pre- 
vent waste,  begun  by  the  true  owner, 
who  was  out  of  possession,  cannot  be 
treated  and  made  to  serve  a  purpose 
of  one  to  remove  the  cloud  from  title. 
U.  S.  V.  Brookshire  Oil  Co.  (D.  O.)  242 
F.  718. 

Court  of  equity,  upon  denial  of  in- 
junctive relief,  held  not  authorized  to 
effect  an  equitable  condemnation  of  an 
easement  for  a  telegraph  company's 
lines  over  a  railroad  right  of  way. 
Western  Union  Telegraph  Co.  v.  Louis- 
ville &  N.  R.  Co.  (D.  C.)  243  F.  687. 

127.  Violation  of  orders  and  punish- 
ment therefor.^See  Delaware,  L.  &  W. 
B.  Co.  V.  Frank  (C.  C.  A.)  230  F.  988. 

Defendant   held    guilty   of   contempt 
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in  yiolatiDg  an  injunction  against  strik- 
ers which  prohibited  interference  with 
employes.  Gates,  v.  U.  S.,  233  F.  201, 
147  C.  C.  A.  207. 

In  contempt  proceeding  against  de- 
fendant in  water  rights  suit  for  viola- 
tion of  final  decree  therein,  question 
whether  party  not  a  defendant,  who 
transferred  to  defendant  his  right  to 
irrignte,  had  no  such  right,  so  that  de- 
fendant, his  successor,  received  none, 
coold  not  be  tried.  Hanley  v.  Pacific 
live  Stock  Co.,  234  F.  522,  148  C.  C. 
A  288. 

Where  river,  on  which  lay  lands  in- 
volved in  water  rights  suit,  had  been 
subject  to  overflows,  defendant,  for 
permitting  its  water  to  flow  as  it  was 
wont,  or  from  draining  his  land  by  a 
ditch  when  necessary,  could  not  be  held 
in  contempt  for  violation  of  the  decree 
enjoining  him  from  impeding  the  flow 
of  the  river  as  it  was  wont.     Id. 

Where  decree  in  water  rights  suit 
provided  that  defendant  should  have 
use  of  80  much  water  as  might  run  out 
of  a  river  through  overflow  of  its  banks 
without  obstruction,  defendant  was 
not  gnilty  of  contempt  for  permitting 
an  overflow  which  he  did  no  act  to 
induce,  but  endeavored  to  prevent  by 
dosing  gaps.     Id. 

Defendant  in  water  rights  suit  held 


not  guilty  of  willful  contenopt,  though 
negligent  ia  permitting  board  and  brush 
at  his  dam  to  obstruct  flow  of  river 
for  three  weeks,  until  notified  of  fact. 
Id. 

While  dismissal  of  bill  and  temporary 
injunction  will  not  relieve  those  who 
violated  temporary  injunction  from  ef- 
fects of  their  disobedience,  or  purge 
their  conten»pt,  it  may  be  considered 
in  determining  equities.  Shuler  v.  Rat- 
on Waterworks  Co.,  247  F.  634,  100 
C.  C.  A.  44. 

Where,  at  suit  of  waterworks  com- 
pany in  federal  court,  municipality  was 
temporarily  restrained  from  supplying 
water  to  inhabitants,  and  it  enacted  or- 
dinance vacating  franchise  of  water- 
works company  and  began  suit  in  state 
court,  held  that  ofiicials  and  attorneys 
participating  in  enactment  of  ordinance 
should  not  be  adjudged  guilty  of  con- 
tempt in  violating  spirit  of  order.     Id. 

128.  LlabllitiM  on  bonds  or  undor- 
takingSd— Where,  pending  appeal  from 
order  enjoining  mortgage  foreclosure 
sale  under  statutory  proceedings  in 
state  court,  settlement  of  question  in- 
volved was  effected,  appellants  cannot, 
appeal  being  'dismissed,  assert  any 
rights  for  damages  or  costs  on  injunc- 
tion bond.  Clark  v.  Fairbanks,  249 
F.  431,  161  C.  C.  A.  405. 


§  1242.  (Jud.  Code,  §  265.)     Injunctions  to  stay  proceedings  in 
State  courts. 


I.  Constmctlon  of  provision  In  gen- 
•ral^This  section  wm  intended  to  give 
the  force  of  positive  law  to  the  rules 
of  comity  between  such  tribunals  and 
to  preserve  the  independence  of  each, 
and  extends  not  only  to  orders  of  the 
federal  court,  directly  restraining  pro- 
ceedings of  the  federal  court,  but  to 
all  orders  of  the  state  court  which 
necessarily  have  that  effect.  Amuse- 
ment Syndicate  Co.  v.  El  Paso  Land 
Improvement  Co.  (D.  C.)  251  F.  345. 

A  suit  by  the  Director  General  of 
Bailroads  to  enjoin  sale  of  land  own- 
ed hy  a  railroad  under  execution  issued 
on  a  judgment  of  a  state  court,  on  the 
theory  that,  having  taken  possession 
of  the  same,  it  was  exempt  from  pro- 
cess under  act  of  March  21,  1918,  post, 
S  3115%j,  is  a  suit  of  a  dvil  nature 
arising  under  the  laws  of  the  United 
States,  etc.,  of  which  the  federal  Dis- 
trict Court  has  jurisdiction,  for  it 
most  be  deemed  that  Act  March  21, 
1918,  modified  this  section.  United 
States  Railroad  Administration  v. 
Burch  (D.  C.)  254  F.  140. 

This  section  should  be  given  such  an 
inteipretation  ail  will  effectuate  its 
obyioua  purpose  of  preventing  unseem- 
ly conflict  between  state  and  federal 
courts.  Hyattsville  Building  Ass'n  v. 
Bouic,  44  App.  D.  O.  408. 

ii/2 Courts  of  Unltod  States^ 

The  Supreme  Court  of  the  District  of 
Colombia   is   a   court    of    the    United 
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States  within  the  meaning  of  this  sec- 
tion. Hyattsville  Building  As8*n  v. 
Bouic,  44  App.  D.  C.  408. 

3.  —  Procoodings    In    court^-This 

section  applies  to  the  entire  proceed- 
ings in  a  state  court,  and  to  injunctions 
directed  to  parties  engaged  in  proceed- 
ings in  the  state  court,  so  that,  where, 
in  a  suit  by  a  trustee  holding  the  legal 
title  to  land  to  compel  defendant  to 
remove  structures,  the  state  court 
issued  an  injunction  restraining  the 
trustee  from  interfering  with  such 
structures,  the  federal  court  cannot  on 
a  suit  by  the  beneficiary  of  the  trust, 
issue  an  injunction  compelling  defend- 
ant to  remove.  Amusement  Syndicate 
Co.  V.  EI  Paso  Land  Improvement  Co. 
(D.  C.)  251  F.  345. 

A  foreclosure  proceeding  in  Mary- 
land by  mortgagee  of  land  in  that 
state,  under  article  66,  Code  Pub.  Civ. 
Laws  Md.,  which  provides,  among  other 
things,  that  a  sale  under  a  power  of 
sale  in  a  mortgage  can  only  be  made 
after  the  giving  of  a  bond  approved  by 
the  judge  or  clerk  of  a  court  of  equity, 
and  must  be  reported  to  the  court, 
whereupon  there  shall  be  the  same 
proceeding  on  such  report  as  if  the 
sale  were  made  by  a  trustee  under  de- 
'cree  of  the  court,  and  that  the  court 
has  power  to  hear  and  determine  any 
objections  to  a  sale  by  any  parties  in- 
terested, and  to  confirm  or  set  aside 
the  sale,  is  a  proceeding  in  a  court  of  a 
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state,  which  a  United  States  court  is 
prohibited  from  staying.  HyattsvUle 
Building  Asa'n  ▼.  Bouic,  44  App.  D.  C. 
40a 

6.  ProsaoutloR  of  pending  aetionftd— 

The  federal  courts  have  no  authority 
to  stay  proceedings  in  the  state  courts, 
while  they  are  in  progress  and  before 
they  are.  concluded  by  the  final  judgment 
or  decree,  save  in  the  aid  of  bank- 
ruptcy proceedings  or  their  own  previ- 
ously acquired  jurisdiction.  Smith  v. 
Jennings,  238  F.  48,  151  C.  C.  A.  124, 
reversing  order  Jennings  v.  Smith  (D. 
C.)  232  F.  921. 

One  against  whom  numerous  suits 
were  begun  in  state  court  cannot  main- 
tain a  bill  in  federal  court  to  restrain 
multiplicity  of  suits,  on  the  ground 
that  the  venue  of  the  state  court  was 
hostile  to  him,  but,  if  entitled  to  pro- 
tection on  that  ground,  must  seek  it  in 
the  state  court.  Robinson  v.  Wem- 
mer  (D.  O.)  253  F.  790. 

7.  Effect  of  prior  acquisition  of  Ju- 
risdiction by  federal   oourt.^Where  a 

federal  court  first  obtains  jurisdiction 
of  the  subject-matter  in  controversy, 
it  may  enjoin  all  proceedings  in  a  state 
court,  commenced  afterward,  which 
would  have  the  effect  of  defeating  or 
impairing  its  jurisdiction,  or  the  law- 
ful effect  of  its  orders  or  decrees,  or 
titles  which  it  has  made  in  the  exer- 
cise of  that  jurisdiction.  Looney  v. 
Eastern  Texas  R.  Co.,  38 'S.  Ct.  460, 
247  U.  S.  214,  62  L.  Ed.  1084,  dis- 
missing appeal  Eastern  Texas  R.  Co. 
V.  Railroad  Commission  of  Texas  (D. 
C.)  242  F.  300;  Swift  v.  Black  Panther 
on  &  Gas  Co.,  244  F.  20,  156  C.  O.  A. 
448;  Sherman  Nat.  Bank  of  New 
York  V.  Shubert  Theatrical  Co.  (D.  C.) 
238  F.  225;  St.  Louis-San  Francisco 
Ry.  Co.  V.  McElvain  (D.  C.)  253  F. 
123. 

A  federal  District  Court  could  not, 
after  its  decree  enjoining  enforcement 
of  rates  fixed  by  a  state  for  intrastate 
trafilc  on  interstate  railway  and  re- 
straining suits  for  overcharges  had 
been  reversed  by  Supreme  Court,  pre- 
vent persons  not  parties  to  suit  from 
suing  in  state  courts  to  recover  such 
overcharges.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  McKnight,  37  S.  Ct.  611,  244 
U.  S.  368,  61  L.  Ed.  1200,  affirming  de- 
cree Bellamy  v.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.,  220  F.  876,  136  C.  C.  A.  442. 

A  federal  court  will  restrain  proceed- 
ings in  a  state  court  only  to  enforce  its 
decree  or  judgment  or  to  protect  its 
jurisdiction  already  acquired  before  the 
proceedings  in  the  state  court  were  be- 
gun. Waldo  V.  Wilson,  231  F.  654,  145 
C.  C.  A.  540,  reversing  decree  Wilson 
V.  Waldo  (D.  C.)  221  F.  505  and  certi- 
orari denied  Id.,  36  S.  Ct.  724,  241  U. 
S.  673,  60  L.  Ed.  1231. 

It  is  no  defense  to  a  dependent  in- 
jimction  suit  to  prevent  the  nullification 
or  impairment  of  the  just  legal  effect 
of    the    adjudication,    decree,    or    sale 
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made  by  order  of  a  federal  court,  or  the 
title  to  property  granted  thereunder, 
that  the  defendant  proposes  to  do  so  by 
means*  of  a  subsequent  action  at  law 
and  the  trial  by  a  jury  of  the  issues  al- 
ready adjudged  by  such  court.  St.  Lou- 
is-San Francisco  Ry.  Co.  v.  McElvain 
(D.  C.)  253  F.  123. 

8.  Enfo'roemont  of  Judgment,  or  sale 
under  execution  or  attachments— The 
federal  courts,  by  virtue  of  their  gen- 
eral equity  powers,  have  jurisdiction  to 
enjoin  the  enforcement  of  a  judgment  in 
the  state  courts  upon  the  usual  princi- 
ples under  which  a  court  of  equity  will 
enjoin  enforcement  of  a  judgment. 
United  States  Railroad  Administration 
V.  Burch  (D.  C.)  254  F.  140. 

10.  Prooeedlngs  after  removal  ef 
cause  to  federal  court.— Nonresident  de- 
fendant may,  its  petition  for  removal 
having  been  denied,  file  transcript  in 
federal  court,  and,  it  appearing  that 
joinder  of  resident  as  defendant  -was 
fraudulent  and  that  declaration  did  not 
state  cause  of  action  against  both,  se- 
cure order  enjoining  further  proceed- 
ings in  state  court.  Baker  v.  Jackson- 
ville Traction  Co.  (D.  C.)  247  F.  718. 

Where  defendant's  filing  of  a  petition 
for  removal  of  cause  to  federal  court 
and  tender  of  bond  effectually  removed 
it  though  the  state  court  declined  to 
order  removal,  the  federal  court  may 
protect  its  jurisdiction  by  injunction  re- 
straining plaintiffs  and  their  attorneys 
from  further  prosecuting  the  action  in 
the  state  court.  Muir  v.  Louisville  & 
N.  R.  Co.  (D.  C.)  247  F.  888. 

'II.  Enforcement  ef  state  statntesw— 

See,  also,  notes  under  §  1243. 

While  federal  courts  may  enjoin  pro- 
ceedings by  state  officials  under  act  vi- 
olative of  federal  Constitution,  it  should 
not  be  done,  except  in  a  case  reasona- 
bly free  from  doubt,  and  when  necessa- 
ry to  prevent  great  and  irreparable  in- 
,  jury.  Cavanaugh  v.  Looney,  39  S.  Ct. 
142. 

The  fact  that  a  state  statute  can  be 
enforced  only  by  criminal  prosecutions 
does  not  defeat  the  jurisdiction  of  eq- 
uity to  enjoin  unlawful  interference 
with  property  rights  by  unauthorized 
criminal  proceedings  under  the  stat- 
•  ute.  Weyman-Bruton  Co.  v.  Ladd,  231 
F.  898,  146  C.  C.  A.  94. 

One  convicted  of  violating  a  state 
school  law,  after  opportunity  to  pre- 
sent his  defense,  cannot  maintain  suit 
in  a  federal  court  to  enjoin  proceedings 
for  subsequent  violation,  on  theory  that 
state  decisions  were  erroneous  and  de- 
nied due  process  of  law,  in  violation  of 
Const.  Amend.  14.  Gillen  v.  Board  of 
Public  Education  of  City  of  Philadel- 
phia (D.  C.)  250  F.  649. 

12.  Enforcement    of    ordlnance8.»I]i 

suit  to  enjoin  enforcement  of  an  ordi- 
nance, where  it  was  admitted  that  it 
could  not  and  would  not  be  enforced 
except  through  judicial  proceedings,  the 
decree  will  be  modified  to  exclude  find- 
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log  as  to  yaUdity  of  franchises  and  lim- 
it relief  to  injunction  against  enforce- 
ment otherwise  than  by  court  proceed- 
ings, and  against  the  claim  that  con- 
tinued operation  of  cars  pending  final 
adjudication  amounted  to  acceptance  of 
ordinance.  City  of  Cincinnati  v.  Cin- 
cinnati &  Hamilton  Traction  Co.,  38  S. 
Ct  153,  245  U.  S.  446,  62  L.  Ed.  389. 

13.  iRterference  with  receivers.— A 
federal  court,  which  first  obtained  ju- 
risdiction over  land  having  oil  leases 
thereon,  under  which  its  receiver  was 
receiving  the  royalties,  has  power  by 
injunction  to  restrain  enforcement  of 
a  judgment  for  royalties  obtained 
against  the  lessee  in  a  state  court. 
Swift  V.  Black  Panther  Oil  &  Gas  Co., 
244  F.  20,  156  C.  C.  A.  448. 

A  federal  court,  which  by  its  receiv- 
er had  taken  possession  of  land  in  f  ore- 
dosure,  can  enjoin  the  prosecution  by 
third  persons  in  a  state  court  of  a  suit 
to  enforce  an  alleged  prior  Uen.  Op- 
penheimer  v.  San  Antonio  Land  &  Ir- 
rigation Co.,  246  F.  934,  159  C.  C.  A. 
206. 

A  federal  court,  having  appointed  a 
receiver  of  a  railroad  company,  may, 
in  aid  of  its  own  jurisdiction,  enjoin 
proceedings  against  the  company  in 
state  courts.  Jackson  v.  Parkersburg 
&  0.  V.  Electric  Ry.  Co.  (D.  C.)  233  F. 
784. 

15.  Assesement  or  collection  of  taxes. 

—Discriminatory  taxation,  contravening 
the  state  Constitution,  may  be  redress- 
ed by  injunction  in  federal  courts,  when 
discrimination  results  from  actions  by 
different  assessing  boards,  whose  as- 
sessments are  not  subject  to  any  pro- 
cess established  by   state.     Greene   v. 


Louisville  &  L  R.  Co.,  37  S.  Ct.  673, 
244  U.  S.  499,  61  L.  Ed.  1280,  Ann. 
Cas.  1917E,  88. 

State  as  well  as  franchise  taxes  based 
on  assessment  of  intangible  property  of 
public  service  corporation  may  be  en- 
joined by  federal  court  for  discrimina- 
tiou  arising  out  of  systematic  underval- 
uation of  other  taxable  property.  Lou- 
isville &  N.  R.  Co.  V.  Greene,  37  S.  Ct. 
683,  244  U.  S.  522,  61  L.  Ed.  1291,  Ann. 
Cas.  1917E,  97,  modifying  decree  Same 
V.  Bosworth  (D.  C.)  230  F.  191;  Illi- 
nois Cent.  R.  Co.  v.  Same,  37  S.  Ct. 
697,  244  U.  S.  555,  61  L.  Ed.  1309,  af- 
firming decree  Same  v.  Bosworth  (D. 
C.)  209  F.  465. 

17.  Criminal  proceedings^-A  federal 
court  cannot  enjoin  a  multiplicity  of 
prosecutions,  under  a  valid  state  stat- 
ute prohibiting  traffic  in  intoxicating 
liquor,  for  trafiSc  in  liquor  claimed  to 
be  nonintoxicatlDg.  Central  (Consum- 
ers' Co.  of  New  Jersey  v.  Austin  (D. 
C.)  238  F.  616.  See,  also,  Gillen  v. 
Board  of  Public  Education  of  City  of 
PhUadelphia  (D.  C.)  250  F.  649. 

22.  Bankruptcy  pis<^eedtno8^— See  Pol- 
lack V.  Meyer  Bros.  Drug  Co.  (C.  C. 
A.)  233  F.  861. 

Bankruptcy  court  can  enjoin  insol- 
vency proceedings  pending  in  state 
courts  within  four  months  after  their 
commencement.  Ohio  Motor  Car  Co.  v. 
Eiseman  Magneto  Co.,  230  F.  370,  144 
C.  C.  A.  512,  certiorari  denied  National 
Carbon  Co.  v.  Ohio  Motor  Car  Co.,  36 
S  Ct  724,  241  U.  S.  673,  60  L.  Ed. 
1231. 

Cited    without    definite    application, 

Davis  V.  Hayden  (C.  C.  A.)  238  F.  734. 


§  1243.  (Jud.  Code,  §  266,  as  amended,  Act  March  4,  1913,  c.  160.) 
Injunctions  based  upon  alleged  unconstitutionality  of  State 
statutes. 

Construction  In  g^n^ral.— A  District 
Jadge  is  without  jurisdiction  of  ap- 
plication for  interlocutory  injunction 
against  state  commissioner  of  agricul- 
ture acting  under  state  statute  alleged 
to  be  unconstitutional  without  calling 
in  two  other  judges  and  giving  notice 
to  the  Governor  and  Attorney  General, 
and  no  appeal  will  lie  from  an  order 
denying  injunction  on  the  merits  where 
this  section  was  not  complied  with. 
Crescent  Mfg.  Co.  v.  Wilson,  242  F. 
462,  155  C.  C.  A.  238,  dismissing  ap- 
peal (D.  C.)  233  F.  282. 

Detsrmination  of  validity  of  statute. 

—The  federal  District  Court,  composed, 
under  statutory  requirements  of  judge 
of  the  District  Court,  judge  of  another 
district,  and  a  Circuit  Judge,  is  not,  on 
applicatiob  for  an  interlocutory  injunc- 
tion against  enforcement  of  a  state 
statute,  called  upon  to  decide  the  mer- 
its of  the  case.  Crane  v.  Johnson  (D. 
C.)  233  F.  334. 
A  federal  court,  organized  pursuant 


to  this  section,  will  not,  on  an  applica- 
tion for  a  preliminary  injunction,  un- 
dertake to  determine  the  validity  of  a 
state  statute  under  the  state  Constitu- 
tion. Jackson  v.  Cravens  (D.  C.)  235 
F.  212,  appeal  dismissed  (C.  C.  A.)  238 
F.  117;  Cook  v.  Burnquist  (D.  C.)  242 
F.  321. 

On  application  to  three  judges  for 
temporary  injunction  against  enforce- 
ment  of  state  railroad  rates  so  far  as 
in  conflict  with  order  of  Interstate 
Commerce  Commission,  held,  that  it 
was  not  necessary  to  pass  upon  tlie 
merits.  Eastern  Texas  R.  Co.  v.  Rail- 
road Commission  of  Texas  (D.  C.)  242 
F.  300. 

The  court  may  prevent  a  breach  of 
contract  by  city  in  reducing  rates;  it 
may  hold  a  statute  unconstitutional,  as 
confiscatory,  if  a  proceeding  is  brought 
under  this  section;  but  it  cannot  abro- 
gate a  contract  by  holding  unconsti- 
tutional the  law  under  which  the  con- 
tract was  made,  and  thereupon  enlarg- 
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ing  the  terms  of  the  contract,  in  order 
to  avoid  the  consequences  of  ceasing  to 
act  under  the  contract.  Nor  should 
the  court  order  its  receivers  to  treat 
the  public  unequally  by  allowing  them 
to  collect  an  excess  fare  from  those 
passengers  who  do  not  refuse  to  pay. 
Gas  &  Electric  Securities  Co.  v.  Man- 
hattan &  Queens  Traction  Corp.  (D.  C.) 
253  F.  453. 

Aots  of  state  offlcerSi^— The  threaten- 
ed enforcement  by  state  officers,  of  a 
statute  attacked  as  repugnant  to  the 
federal  Constitution  may  be  enjoined 
by  a  federal  court,  where  the  statute, 
if  exerted  against  complainants,  wUl 
produce  irreparable  injury.  Rast  v. 
Van  Deman  &  Lewis  Co.,  36  S.  Ct.  370, 
240  U.  S.  342,  60  L.  Ed.  679,  reversing 
order  Van  Deman  &  Lewjs  Co.  v.  Rast 
(D.  C.)  214  P.  827;  Tanner  v.  Little,  36 
S.  Ct.,379,  240  U.  S.  369,  60  L.  Ed. 
691,  reversing  decree  Little  v.  Tanner 
(D.  C.)  208  F.  605;  Pitney  v.  State  of 
Washington,  36  S.  Ct.  385,  240  U.  S. 
387,  60  L.  Ed.  703;  Crane  v.  Johnson 
(D.  C.)  233  F.  334.    See,  also.  Hebe  Co. 

V.  Calvert  (D.  C.)  246  F.  711. 

» 

Enforcement  ef  rate  regulations  and 
orders  of  commi88ions.^See  Landon  v. 
Public  Utilities  Commission  of  State 
of  Kansas  (D.  C.)  242  F.  658. 

A  preliminary  injunction,  suspending 
the  enforcement  of  a  state  statute  fix- 
ing railroad  rates,  refused  where  the 
statute  had  been  in  force  for  a  number 
of  years,  and  it  appeared  that  the  case 
could  be  heard  on  its  merits  within  a 
very  short  time.  Ann  Arbor  R.  Co.  r. 
Fellows  (D.  0.)  236  F.  387. 
"Freight  charges  collected  in  excess 
of  Rev.  St.  Mo.  1909,  §§  3241,  3242, 
prescribing  maximum  freight  rates, 
may  be  recovered  after  dissolution  of 
the  federal  injunction  against  the  stat- 
ute's enforcement.  White  v.  DeUino, 
191  S.  W.  1012,  270  Mo.  16. 


Appeals  to  Supreme  Court.^The  fed- 
eral Supreme  Court,  on  appeal  from 
District  Court  to  review  denial,  on 
hearing  before  three  judges,  of  inter- 
locutory injunction  to  restrain  enforce- 
ment of  order  of  state  Public  Service 
Commission  as  repugnant  to  federal 
Constitution,  has  jurisdiction  to  review 
entire  case.  Van  Dyke  v.  Geary,  37 
S.  Ct.  483,  244  U.  S.  39,  61  L.  Ed.  973, 
affirming  order  (D.  C.)  218  F.  111. 

Where,  despite  temporary  injunction 
issued  by  federal  district  Court  re- 
straining him  from  instituting  suits 
against  carriers  to  enforce  state  rates 
in  conflict  wth  those  prescribed  by  In- 
terstate Commerce  Commission,  Attor- 
ney General  for  Texas  began  suit  in 
state  court,  a  second  injunction  re- 
straining prosecution  must  be  deemed 
in  aid  of  District  Court*r  jurisdiction, 
and  so  is  not  appealable  under  this  sec- 
tion, on  theory  that  it  was  issued  on 
ground  state  statutes  were  unconstitu- 
tional. Looney  v.  Eastern  Texas  R. 
Co.,  38  S.  Ct.  460,  247  U.  S.  214.  62 
L.  Ed.  1084,  dismissing  appeal  Eastern 
Texas  R.  Co.  v.  Railroad  Commission 
of  Texas  (D.  C.)  242  F.  300. 

A  litigant  denied  temporary  injunc- 
tion by  the  court,  where  the  District 
Judge  had  called  to  his  assistance  a 
Circuit  Judge  and  another  District 
Judge,  must  appeal  to  the  Supreme 
Court,  and  cannot,  under  section  129, 
Comp.  St.  1916,  §  1121,  appeal  to  the 
Circuit  Court  of  Appeals.  Jackson  v. 
Cravens,  238  F.  117,  151  C.  C.  A.  193, 
dismissing  appeal  (D.  C.)  235  F.  212. 

Cited    without    definite    application, 

Cavanaugh  v.  Looney,  39  S.  Ct.  142; 
Copper  Queen  Consol.  Min.  Co.  v. 
Jones  (D.  C.)  237  F.  131;  Kansas  City, 
C.  C.  &  St.  J.  Ry.  Co.  V.  Barker  (D. 
C.)  242  F.  310;  St.  Joseph  Gas  Co.  v. 
Barker  (D.  C.)  243  F.  206;  Brooklyn 
Heights  R.  Co.  v.  Straus  (D.  0.)  245 
F.  132. 


§  1243a.  (Act  Oct.  15,  1914,  c.  323,  §  17.)     Preliminary  injunctions 
and  temporary  restraining  orders. 

Applicability.— See  Supreme  Council 
of  Royal  Arcanum  v.  Hobart,  244  Fed. 
385,  157  O.  0.  A.  11. 

§  1243b.  (Act  Oct.  15,  1914,  c.  323,  §  18.)     Security  upon  issue  of 
restraining  order  or  interlocutory  order  of  injunction. 

Restraining    order  to    protect   Juris-  court's  jurisdiction  or  the  enforcement 

dfctlon^— This  section  does  not  apply  to  of  its  orders.    Swift  y.  Black  Panther 

a  restraining  order  issued   to  prevent  Oil  &  Gas  Co.,  244  F.  20,  156  0.  C.  A. 

the  impairment  or  the  exercise  of  the  448. 

§  1243c.  (Act  Oct.  15,  1914,  c.  323,  §  19.)     Requisites  and  effect  of 
injunction  or  restraining  order. 


Persons    affected    by    Injunction.— In 

suit  against  oflScers  of  labor  unions, 
personal  relief  by  injunction  against 
persons  who,  pending  the  suit,  .succeed- 
ed the  original  parties  as  officers  held 
erroneous;    the  suit  not  being  a  repre- 
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sentative  one  within  equity  rule  38 
(Camp.  St.  1916,  p.  2513).  Hitchman 
Coal  &  Coke  Co.  v.  Mitchell,  38  S.  Ct. 
65,  245  U.  S.  229,  62  L.  Ed.  260,  L.  R. 
A.  1918C,  497,  Ann.  Cas.  1918B,  461, 
reversing  decree  Mitchell  ▼•  Hitchman 
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Coid  &  Coke  Co.,  214  F.  685, 131  G.  G. 
A.  426,  which  reversed  decree  Hitch- 
man  Goal  &  Goke  Go.  y.  Mitchell  (D. 


G.)  202  F.  512.    Mandate  stayed  38  S. 
Gt  190. 


§  1243d.  (Act  Oct.  15,  1914,  c.  323,  §  20.)     Restraining  orders  or 
injunctions  in  cases  between  employers  and  employes. 

The  action  of  employes  of  a  company 


Suits  arisiag  'prior  to  aot.— See  Paine 
Lumber  Go.  v.  Neal,  37  S.  Gt.  718,  61 
L.  Ed.  1256;  Hitchman  Goal  &  Goke 
Go.  V.  MitcheU,  38  S.  Gt  65,  245  U.  S. 
229,  62  L.  Ed.  260,  L.  R.  A.  1918G, 
497,  Ann.  Gas.  19186,  461,  reversing 
decree  Mitchell  v.  Hitchman  Goal  & 
Coke  Go.,  214  F.  685,  131  0.  G.  A.  425, 
which  reversed  decree  Hitchman  Goal 
&  Goke  Go.  V.  Mitchell  (D.  G.)  202  F. 
512,  mandate  stayed  38  S.  Gt.  190; 
Eagle  Glass  &  Mfg.  Go.  v.  Rowe,  38  S. 
Ct  80,  245  U.  S.  275,  62  L.  Ed.  280, 
reversing  decree  Hill  v.  Eagle  Glass  & 
Mfg.  Go.,  219  F.  719,  135  G.  O.  A.  417. 

Effect  of  statute.— This  section  legal- 
izes a  secondary  boycott,  at  least  in  so 
far  as  it  rests  on  or  consists  of  refus- 
ing to  work  for  any  one  who  deals  with 
principal  offender.  Duplex  Printing 
Press  Go.  v.  Deering  (G.  G.  A.)  252  F. 
722. 

This  section  does  not  legalize  any  act 
which  was  previously  unlawful.  Kro- 
ger Grocery  &  Baking  Go.  v.  Retail 
Clerks'  International  Protective  Ass'n, 

Local  No.  424  (D.  G.)  250  F.  890. 

. 

Unlawful  acts^r-Under  Interstate 
Commerce  Act,  §  3  (Gomp.  St.  1916,  § 
8565),  and  section  10  as  amended  by 
Act  March  2,  1889,  §  2  (Gomp.  St. 
1916,  §  8574),  and  despite  this  section, 
striking  members  of  labor  union  will  be 
enjoined  from  interfering  with  com- 
plainant's transportation  business  by 
violence,  etc.,  complainant  being  a  com- 
mon carrier,  find  also  a  carrier  of  the 
mails,  though  strikers  may  peaceably 
persuade  complainant's  employes  to 
leave  its  service,  etc.  Alaska  S.  S.  Go. 
V.  International  Longshoremen's  Ass'n 
of  Puget  Sound  (D.  G.)  236  F.  964. 

Temporary  injunction  to  protect 
property  of  street  railroad  company 
from  strikers  held  properly  denied,  it 
not  appearing  defendants  were  destroy- 
ing property,  etc.  Puget  Sound  Trac- 
tion, Light  &  Power  Go.  v.  Whitley  (D. 
C.)  243  F.  945. 

Members  of  a  union  and  the  union  it- 
self are  properly  enjoined,  on  suit  by 
one  to  whom  their  employer  was  under 
contract  to  deliver  machines,  where 
such  union  laborers  by  unlawful  vio- 
lence, etc.,  prevented  other  employes 
from  working,  thus  precluding  delivery 
of  machines.  Niles-Bement-Pond  Go. 
V.  Iron  Molders'  Union,  Local  No.  68 
(D.  C.)  246  F.  851. 

Evidence  held  insufficient  to  warrant 
the  granting  of  an  injunction  to  re- 
strain acts  of  officers  of  a  labor  organ- 
ization under  this  act.  Duplex  Print- 
ing Press  Go.  v.  Deering  (D.  G.)  247  F. 
192,  decree  affirmed  (G.  G.  A.)  252  F. 
722. 


conducting  140  retail  grocery  stores  in 
St.  Louis,  in  going  on  a  strike  at  a 
time  when  they  knew  it  would  necessi- 
tate the  closing  for  the  time  of  a  ma- 
jority of  the  stores,  and  would  result  in 
the  loss  of  a  large  quantity  of  perish- 
able foodstuffs  (which  in  fact  amounted 
to  $30,000  in  value),  in  afterward  en- 
tering the  stores  and  using  opprobri- 
ous epithets  and  threatening  language 
to  the  employes,  and  in  congregating  in 
numbers  in  front  of  the  stores  and 
using  harsh,  offensive,  and  insulting 
language  to  customers  and  intending 
customers,  many  of  whom  were  women 
and  children,  to  enforce  a  boycott,  held 
unlawful,  and  to  authorize  a  federal 
court  to  grant  an  injunction,  under  this 
section,  on  the  ground  that  it  was  "nec- 
essary to  prevent  irreparable  injury  to 
property,  or  to  a  property  right,"  of 
the  employer,  and  also  because  such 
acts  were  in  violation  of  the  Food  Gon- 
servation  Act  Aug.  10,  1917,  c.  53,  §  4, 
which  makes  it  unlawful  "knowingly  to 
commit  waste  or  willfully  to  permit 
preventable  deterioration  of  any  neces- 
saries in  or  in  connection  with  their 
production,  manufacture,  or  distribu- 
tion," or  to  conspire  or  combine  "to 
restrict  distribution  of  any  necessa- 
ries." Kroger  Grocery  &  Baking  Go. 
V.  Retail  Glerks*  International  Protec- 
tive Ass'n  (D.  G.)  250  F.  890. 

strike  for  closed  shop.— Where 

union  employes  of  open  shop  go  out  on 
strike  for  closed  shop,  employer's  ac- 
tion for  injunction  against  officers  and 
members  of  union  organizations  to 
which  strikers  belong  is  within  this 
section.  Duplex  Printing  Press  Go.  v. 
Deering  (G.  G.  A.)  252  F.  722. 

Parties  affected  by  In] unction.— A  de- 
cree in  a  strike  suit  enjoining  defend- 
ants "and  all  other  persons  whatsoever 
who  may  have  acquired  notice,  infor- 
mation, or  knowledge  of  this  judgment" 
from  interfering  by  threats,  violence, 
or  intimidation  with  complainant's  em- 
ployes binds  persons  having  notice  who, 
although  not  parties,  were  in  privity 
with  the  defendants,  but  persons  not 
parties  nor  privies,  who  ten  years  later 
took  part  in  another  and  unrelated 
strike  as  members  of  the  same  labor 
union  are  not  amenable  to  such  decree, 
although  served  with  notice.  Tosh  v. 
West  Kentucky  Goal  Co.  (G.  G.  A.) 
252  F.  44. 

All  members  of  a  trade  union  held 
responsible,  and  subject  to  injunction, 
restraining  unlawful  acts  of  some  of  the 
members,  which  they  approved.  Kro- 
ger Grocery  &  Baking  Go.  v.  Retail 
Glerks*  International  Protective  Ass'n, 
Local  No.  424  (D.  C.)  250  F.  890. 
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§  1244.  Qud.  Code,  §  267.)     When  suits  in  equity  may  be  main- 
tained. 

I.  NATURE  AND    EXTENT  OF   EQ-      the  only  equitable  reUef  sought,  has  no 
UITY  JURISDICTION  jurisdiction  to  proceed  with  cause  for 

purpose  of  awarding  damages  to  com- 
plainant. American  Falls  Milling  Co. 
y.  Standard  Brokerage  &  Distributing 
Co.,  248  F.  487.  160  C.  C.  A.  497. 

Where  federal  District  Court  had  ju- 
risdiction of  subject-matter  warranting 
appointment  of  receiver  of  embarrass- 
ed corporation,  it  had  authority  to  de- 
cide all  questions  arising  therein,  and 
its  rulings  could  be  questioned  only  by 
those  properly  parties.  Scattergood  v. 
American  Pipe  &  Construction  Co.,  249 
F.  23,  161  C.  C.  A.  83,  certiorari  grant- 
ed Hitchcock  V.  Scattergood,  38  S.  Ct. 
583,  247  U.  S.  516,  62  L.  Ed.  1244. 

A  court  of  equity,  having  obtained 
jurisdiction  of  a  suit  wherein  cancellrf- 
tion  of  contract  of  sale  was  sought, 
will  retain  the  jurisdiction  to  dispose  of 
all  controversies  between  the  parties 
arising  out  of  the  transaction.  Fay  v. 
HiU,  249  F.  415,  161  C.  C.  A.  389. 

Equity  having  jurisdiction  of  suit  to 
cancel  contract  between  complainant 
and  defendant,  giving  defendant  per- 
centage of  profits  which  were  expected 
to  result  from  complainant's  acquisition 
of  a  leasehold,  in  which  transaction  de- 
fendant was  interested,  on  ground  that 
defendant  concealed  a  profit  received 
from  the  owner,  may,  for  purpose  of 
,  doing  complete  justice  between  the 
parties,  decree  a  recovery  of  the  sum 
concealed  by  defendant.  Reid  v.  Shaf- 
fer, 249  F.  553,  161  O.  C.  A.  479. 

When  court  of  equity  obtains  juris- 
diction for  equitable  purposes,  it  will 
retain  it  to  give  full  relief,  whether 
legal  or  equitable,  as  to  all  purposes  re- 
lating to  subject-matter  of  bill.  U.  S. 
V.  Ash  Sheep  Co.  (C.  C.  A.)  250  F.  592. 

Where  the  main  ground  of  equitable 
jurisdiction  ia  also  the  main  object  of 
the  suit,  as  Injunctive  relief,  and  this 
object  fails  for  want  of  proof,  the  case 
will  not  be  retained  to  decide  an  inci- 
dental question  of  law.  Munger  Laun- 
dry Co.  V.  National  Marking  Mach.  Co. 
(C.  C.  A.)  252  F.  1'44. 

Where  creditors  filed  their  claims  in 
a  proceeding  to  wind  up  a  partnership, 
the  court  of  equity,  which  necessarily 
determines  the  validity  and  extent  of 
the  claims  for  the  purpose  of  devoting 
any  partnership  assets  to  the  payment 
thereof  before  distribution,  will  not  re- 
mit claimants  to  another  tribunal  for 
full  relief,  if  the  partnership  assets  are 
deficient,  but  will  give  personal  judg- 
ment against  the  partners  for  the  defi- 
ciency. I^ckner  v.  McKechney  (O.  C. 
A.)  252  F.  403. 

A  court  of  equity,  having  jurisdiction 
of  a  suit  by  a  divorced  wife  to  recover 
her  interest  in  the  community  prop- 
erty, will  retain  jurisdiction  of  the 
proceeding  to  do  complete  justice; 
other  parties  having  intervened  and  set 


3.  DIstlnotloB  between  law  and  equity 
maintained.— Equity  has  jurisdiction  to 
administer  common-law  remedies  only 
as  incidental  to  some  'equity.  Blue 
Ridge  Electric  Co.  v.  American  Bank 
Note  Co.,  237  F.  755,  150  C.  C.  A.  509, 
reversing  decree  American  Bank  Note 
Co.  V.  Blue  Ridge  Electric  Co.  (D.  C.) 
230  F.  911. 

Jurisdiction  at  law  and  in  equity  are 
as  separate  in  the  federal  courts  as 
though  administered  by  different  tribu- 
nals. Forty  Fort  Coal  Co.  v.  Kirken- 
dall  (D.  C.)  233  F.  704. 

The  distinction  between  law  and  eq- 
uity is  substantial  and  not  technical. 
John  A.  Roebling's  Sons  Co.  v.  £Cinni- 
cutt  (D.  C.)  248  F.  596. 

4. Equitable  defenses  not  avail- 
able at  law^See  post,  §  1251b,  and 
notes. 

While  an  "estoppel  in  pais"  is  called 
an  equitable  estoppel,  it  is  a  legal  es- 
toppel as  well,  and  is  not  treated  as  a 
distinctively  equitable  defense,  and  can 
be  pleaded  in  a  law  case;  and  hence 
the  existence  of  such  estoppels  furnish- 
ed no  ground  for  a  suit  in  equity  to  en- 
join an  action  of  ejectment  and  take 
over  the  litigation.  Weber  v.  Hertzell 
(O.  C.  -A.)  230  F.  965. 

5.  Andliary        jurl8dictlon.r-Federal 

court  of  equity  is  not  without  jurisdic- 
tion on  ground  of  existence  of  adequate 
remedy  at  law  to  render  summary  judg- 
ment under  local  law  against  sureties 
oh  appeal  bond,  where  decree  has  been 
affirmed.  Pease  ▼.  Rathbun-Jones  En- 
gineering Co.,  37  S.  Ct..283,  243  U.  S. 
273,  61  L.  Ed.  715,  affirming  decree  228 
F.  273,  142  C.  C.  A.  565. 

In  suit  to  set  aside  assignment  by 
corporation  and  determine  validity  of 
bonds  in  which  all  parties  asked  such 
determination,  court,  having  obtained 
jurisdiction  and  control  through  ap- 
pointment of  recoiver,  held  empowered 
to  determine  rights  of  parties.  Wil- 
Uamson  v.  Collins,  243  F.  835,  156  C. 
C.  A.  347. 

As  an  incident  to  a  suit  to  have  a 
deed  declared  a  mortgage,  court  of  eq- 
uity has  jurisdiction  to  declare  an  ac- 
counting for  the  profits  received  from 
the  property.  Bolin  v.  Wilkes,  249  F. 
705,  161  C.  C.  A.  615. 

6.  Retention  of  Jurisdiction.— Defend- 
ants cannot  defeat  a  partition  suit  be- 
cause complainants  asserted  that  their 
right  to  a  leasehold  in  the  property  had 
been  lost  by  noncompliance  with  cove- 
nants; equity  having  jurisdiction  would 
dispose  of  the  question  of  forfeiture. 
Towle  V.  PuUen,  238  F.  107,  151  C.  C. 
A.  183. 

Under  this  section,  a  court  of  equity, 
after  denial  of  injunction,  which   was 
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op  their  daims  to  such  property,  and 
tfae  haaband  having  died.  Johnson  y. 
Garaer   (D.  C.)   233  F.  756. 

The  rule  that  a  court  of  equity,  tak- 
ing jurisdiction  of  a  Controversy  for 
one  purpose,  will  dispose  of  all  such 
matters  in  controversy,  so  as  to  render 
complete  relief,  does  not  mean  that  it 
will  pass  on  claims  based  on  a  different 
matter,  asserted  in  a  different  capacity 
and  entirely  unrelated  to  the  subject  of 
the  primary  equily.  Old  Dominion 
Trnst  Co.  v.  First  Nat.  Bank  of  Ox- 
ford, N.  C.  (D.  C.)  252  F.  613.  And 
see  IngersoU  v.  Doyle  (D.  0.)  247  F. 
G20. 

Where  a  trust  has  bee^  created  as 
part  of  the  consideration  enterini;  into 
contract,  and  one  of  the  parties  to 
whom  its  execution  has  been  intrusted' 
is  fraudulently  dissipating  the  fund  ex- 
pressly created  to  secure  the  faithful 
performance  of  the  contract,  the  other 
party  may  invoke  relief  in  equity  to 
prevent  the  continuation  of  the  fraud; 
and  where  equity  thus  takes  jurisdic- 
tion it  has  jurisdiction  for  all  pur- 
poses. Hight  V.  Richmond  Park  Imp. 
Co.,  47  App.  D.  C.  518. 


II.  REMEDY   AT   LAW   AS  BAR   TO 
EQUITY   JURISDICTION 

9.  Adequacy    of    legal    remedy.^See 

Special  School  Dist.  of  Ashdown,  Ark., 
Y.  Jones  (C.  C.  A.)  250  F.  440;  Con- 
solidated Fuel  Co.  V.  St.  Louis  South- 
vestem  Ry.  Co.  of  Texas  (C.  C.  A.) 
250  F.  395;  Destructor  Co.  v.  City  of 
Atianta  (D.  C.)  232  F.  746. 

If  remedy  at  law  be  doubtful,  a 
coart  of  equity  will  not  decline  cogni- 
zance of  suit  on  account  of  existence 
of  legal  remedy.  Union  Pac.  R.  Co.  v. 
Board  of  Com'rs  of  Weld  County, 
Colo..  38  S.  Ct.  510,  247  U.  S.  282,  62 
L.  Ed.  1110,  reversing  decree.  222  F. 
651,  138  C.  C.  A.  175,  which  denies 
rehearmg  217  F.  540,  133  C.  C.  A.  392. 

Tfae  mere  fact  that  a  defendant  can- 
not be  compelled  to  pay  a  judgment  at 
law  cannot  make  the  plaintiff's  remedy 
there  inadequate,  or  his  injury  irrepa- 
rable, in  such  sense  as  to  give  a  federal 
court  of  equity  jurisdiction.  Willis  v. 
O'Connell   (D.  C.)  231  F.  1004. 

To  defeat  the  jurisdiction  of  equity 
on  the  ground  of  an  adequate  remedy 
at  law,  the  remedy  at  law  must  be  as 
complete,  practical,  and  efficient  to  the 
ends  of  justice  and  its  prompt  admin- 
istration as  a  remedy  in  equity. 
Wright  V.  Barnard  (D.  C.)  233  F.  329; 
Predenberg  v.  Whitney  (D.  C.)  240 
P.  819;  St.  Louis-San  Francisco  Ry. 
Co.  V.  McElvain  (D.  C.)  253  F.  123. 

A  legal  remedy,  to  be  adequate  and 
to  exdade  the  jurisdiction  of  equity, 
mast  be  a  remedy  which  the  party  him- 
self control?  and  can  assert  at  the 
moment.  Fredenberg  T.  Whitney  (D. 
G.)  240  F.  819. 


10.  Constitutional  right  to  Jury  trial. 
— See  Parkerson  v.  Borst  (0.  C.  A.) 
251  F.  242. 

12.  Effect  of  state  remsdial  laws^— 

Provisions  of  Constitution  or  statutes 
of  a  state  cannot  enlarge  jurisdiction 
of  a  federal  court  of  equity,  as  restrict- 
ed by  this  section.  McLaughlin  v.  St. 
.  Louis  Southwestern  Ry.  Co.,  232  F. 
579,  146  C.  C.  A.  537,  certiorari  de- 
nied St  Louis  Southwestern  Ry.  Co. 
V.  McLaughlin,  36  S.  Ct  727,  60  L. 
Ed.  1233. 

Despite  this  section,  the  several 
states  cannot,  save  in  so  far  as  federal 
courts  apply  their  remedies,  restrict 
equitable  jurisdiction  of  federal  courts, 
which,  unless  abridged  by  Congress,  is 
coextensive  with  that  of  English  Court 
of  Chancery  at  time  of  Revolution. 
Nevada -California  Power  Co.  v.  Ham- 
ilton (D.  C.)  235  F.  317. 

An  adequate  remedy  at  low,  which 
can  be  administered  only  in  a  state 
court,  is  not  sufficient  to  compel  a 
federal  court  to  dismiss  an  equitable 
cause  over  which  its  jurisdiction  is 
complete,  and  relegate  the  complain- 
ant for  his  only  alternative  relief  to  a 
state  court.     Id. 

17.  Mandamus  aa  remedy^— Where  a 
telephone  company's  service  was  being 
interrupted  during  a  strike  by  acts  of 
unknown  individuals,  the  remedy  of 
subscribers  by  mandamus  to  compel  a 
restoration  of  the  service  is  not  suffi- 
ciently speedy,  and  is  inadequate. 
Stephens  v.  Ohio  State  Telephone  Co. 
(D.  C.)  240  F.  759. 

18.  Multlpiioity  of  suits^-Collection 
of  taxes  on  property  claimed  to  be 
exempt  will  not  be  enjoined,  on  ground 
that  it  would  avoid  mulitiplicity  of 
suits,  for  it  will  be  assumed  that  tax 
officers  will  act  in  a  practical  way,  and 
taxes  for  one  year,  being  defeated, 
will  not  subsequently  assert  rights  of 
taxation.  City  Council  of  Augusta, 
Ga.,  V.  Timmerman,  233  F.  216,  147 
C.  C.  A.  222,  affirming  decree  City 
Council  of  Augusta  v.  Same  (D.  C.)  227 
F.  171. 

The  legal  remedy  of  each  one  of  a 
large  number  of  telephone  subscribers 
for  the  interruption  of  the  service  for 
which  he  contracted  does  not,  under 
Judicial  Code,  §  267,  prevent  a  suit  in 
equity  by  several  subscribers  on  be- 
half of  all  to  compel  a  restoration  of 
the  service.  Stephens  v.  Ohio  State 
Telephone  Co.  (D.  C.)  240  F.  759. 

Plaintiff,  suing  to  enjoin  suit  on  note 
and  to  have  same  canceled,  together 
with  contract  alleged  to  have  been 
obtained  through  fraud,  held  not  en- 
titled to  maintain  suit  in  equity  on 
ground  of  multiplicity  of  causes  of  ac- 
tion. Bronson  v.  Cook  (D.  C.)  247  F. 
601. 

It  is  no  conspiracy  for  two  or  more 
persons,  each  having  a  separate  and 
independent  cause  of  action  against  a 
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third,  to  agree  that  they  will  simnl- 
taneoasly,  by  independent  and  sepa- 
rate suits  proceed  against  their  ad- 
versary, for  there  is  no  other  way  in 
which  they  could  individually  make 
their  contentions  than  by  separate  suit; 
hence,  though  such  persons  so  agreed 
and  employed  the  same  attorney,  it  is 
no  ground  for  equitable  relief  iu  favor 
of  the  person  sued.  Robinson  v.  Wem- 
mer  (D.  C.)  253  F.  790. 

A  bill  "quia  timet"  is  very  limited, 
and  goes  to  protect  an  existing  pos- 
session which  has  been  already  estab- 
lished once  after  an  attack  at  law,  and 
which  is  again  threatened,  thereby 
threatening  such  a  multiplicity  of  suits 
as  equity  Tvill  recognize.  Pell  v.  Mc- 
Oabe  (D.  C.)  254  F.  356.  ' 

The  fact  that  a  comprehensive  and 
adequate  decree  may  be  entered  cov- 
ering the  whole  controversy  between 
the  parties,  and  a  multiplicity  of  suits 
thereby  avoided,  will  justify  a  court 
of  equity  taking  jurisdiction  of  the  con- 
troversy. Royal  Trust  Co.  of  Montreal 
V.  Gardiner,  44  App.  D.  C.  570. 

III.  INSTANCES     OF      ADEQUACY 
OF     REMEDIES 

19.  Aocounting.^Equity  held  to  have 
jurisdiction  of  a  suit  on  the  bonds  of 
an  insolvent  contractor  to  recover  for 
materials  furnished;  other  creditors  be- 
ing interested  and  a  complicated  ac- 
counting being  necessary.  Dewey 
Portland  Cement  Co.  v.  Texas  Bldg. 
Co.,  234  F.  §22,  148  0.  O.  A.  388. 

20.  Administration  of  estates  of  de- 
.  cedents    or   inoanipetents.^Where   the 

state  law  authorized  administration  by 
next  of  kin,  or,  iu  their  absence,  by 
creditors,  and  persons  not  related  to 
or  creditors  of  deceased  obtained  ad- 
ministration, equity  would  interpose  to 
protect  the  endangered  rights  of  citi- 
zens of  another  state.  Jennings  v. 
Smith  (iJ.  C.)  232  F.  921. 

26.  Breach  of  contracts— A  court  of 
equity  held,  on  the  evidence,  without 
jurisdiction  to  render  a  money  decree 
against  a  defendant  corporation,  based 
on  the  claim  that  defendant  bad  assum- 
ed the  indebtedness  of  another  cor- 
poration, the  liability  in  such  case  being 
purely  a  legal  one,  and  where  it  fur- 
ther appeared  that  complainant's  claim 
had  never  been  adjudicated,  was  dis- 
puted by  defendant,  and  that  the  al- 
leged original  debtor  was  not  a  party 
to  the  suit.  Blue  Ridge  Electric  Co. 
V.  American  Bank  Note  Co.  (C.  C.  A.) 
237  F.  755. 

Merchant's  covenant  not  to  sell  or 
permit  to  be  sold  on  its  premises  dur- 
ing contract  term  any  other  patterns, 
and  not  to  sell  specified  patterns  ex- 
cept at  label  prices,  being  auxiliary  to 
performance  of  agreements  which  could 
not  be  specifically  enforced,  could  not 
be  enforced  by  injunction  until  such 
relief  was  shown  to  be  clearly  neces- 
sary  to   prevent   substantial   injusticei 
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in  absence  of  adequate  remedy  at  law. 
Standard  Fashion  Co.  v.  Magrane 
Houston  Co.  (C.  C.  A.)  251  F.  559. 

Where  the  owner  of  land,  who  had 
granted  the  timber,  together  with 
rights  of  way  for  removal,  denied  the 
grantee  access  to  the  lands,  asserting 
the  period  for  removal  had  expired 
without  extension,  held  that,  as  the 
grantee's  rights  had  not  been  deter- 
mined, equity  had  jurisdiction  to  en- 
join the  owner  from  denying  access, 
etc.,  there  being  no  adequate  remedy 
at  law.  United  Timber  Co.  v.  Bivens 
(D.  C.)  253  F.  968. 

See,  also,  Montgomery  Traction  Co. 
V.  Montgomery  Light  &  Water  Power 
Co.,  229  F.  672,  144  C.  C.  A.  82,  af- 
firming decree  (D.  C.)  219  F.  963. 

27.  Cancellation     of     Instruments.^ 

While  assumpsit  is  the  proper  remedy 
for  the  recovery  of  a  liquidated  sum 
withheld  by  one  joint  adventurer  from 
his  associates  in  the  transaction,  re- 
course may  be  had  to  equity,  where 
the  amount  is  unliquidated  and  there 
is  also  a  prayer  for  cancellation  of  the 
written  contract  between  the  parties 
relating  to  the  transaction.  Reid  v. 
Shaffer,  249  F.  553,  161  C.  C.  A.  479. 

Equity  has  jurisdiction  to  cancel  an 
instrument  which  is  clearly  illegal,  hut 
which  on  its  face  is  valid,  and  so  is 
capable  of  a  wrongful  and  vexatious 
use,  where  such  cancellation  is  neces- 
sary to  protection  to  parties  otherwise 
liable  to  injury,  actual  or  threatened, 
from  the  fact  that  the  instrument  is 
outstanding.  General  Film  Co.  v. 
Sampliner  (C.  C.  A.)  252  F.  443. 

Plaintiff  is  not  entitled  to  maintain 
suit  to  cancel  note,  etc.,  on  ground  of 
fraud,  where  she  could  present  fraud 
alleged  in  action  at  law.  Bronson  v. 
Cook  (D.  C.)  247  F.  601. 

The  federal  District  Court  for  Vir- 
ginia may  entertain  suit  on  equity  side 
to  vacate  release  of  West  Virginia 
judgment,  despite  this  section.  Wil- 
liams V.  Miller  (D.  C.)  249  F.  495. 

A  bill  in  equity  to  set  aside  an  ex- 
change of  real  estate  for  fraud  of  the 
plaintiff's  brokers  in  effecting  the  ex- 
change will  not  be  dismissed  upon  the 
ground  that  an  action  at  law  would 
have  afforded  the  plaintiff  adequate  re- 
lief. Bradley  v.  Davidson,  47  App.  D. 
C.  266. 

31.  Cloud  on  title  to  real  estate.— 

There  is  a  legal  presumption'  that  a 
cloud  on  the  title  to  real  property  in- 
flicts such  injury  upon  the  persons  in- 
terested therein  as  will  give  a  court  of 
equity  jurisdiction  of  a  suit  for  that 
purpose  without  proof  of  other  dam- 
age. Elder  v.  Western  Mining  Co.,  237 
F.  966,  150  C.  C.  A.  618. 

The  general  equity  rule  that  a  bill  to 
remove  cloud  from  title  can  only  be 
filed  by  one  in  possession  does  not  pre- 
vent the  maintenance  of  such  a  bill  by 
one  not  in  possession,  where  there  are 
other    grounds    for    equitable    relief. 
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General  Iny.  Go.  ▼.  Lake  Shore  &  M. 
S.  Ry.  Co.  (C,  C.  A.)  250  F.  160. 

32.  Conversion.— Bill  held  not  to 
state  a  cause  of  action  cognizable  in 
equity,  but  in  effect  one  for  conversion 
cognizable  at  law.  Parkerson  v.  Borst 
(C.  C.  A.)  251  F.  242. 

34.  Eminent  domain^— Where  land- 
owners, seeking  injunction  to  restraiil 
drain  construction,  failed  to  ask  tem- 
porary restraining  order,  and,  pending 
trial  and  appeal,  the  drain  was  com- 
pleted, the  landowners  should  be  left 
to  their  action  for  (}amages.  Wood- 
lawn  Trust  &  Savings  Bank  v.  Drain- 
age Dist.  No.  2  of  Dakota  County,  Neb. 
(C.  C.  A.)  251  F.  568. 

Court  of  equity  held  not  the  proper 
tribunal  for  condemnation  of  right  to 
maintain  telegraph  lines  on  railroad 
right  of  way.  Western  Union  Tele- 
graph Co.  V.  Nashville,  C.  &  St.  L. 
Ry.  (D.  C.)  243  F.  694. 

341/2.  Corporation  man agemontd— Suit 
to  charge  directors  of  corporation  with 
personal  liability  for  the  corporation's 
misappropriation  of  funds  held  prop- 
erly brought  in  equity.  Virginia-Caro- 
Ima  Chemical  Co.  y.  Ehrich  (D.  C.) 
230  F.  1005. 

Where  there  is  mismanagement  by 
corporate  directors,  or  premature  dis- 
posal of  corporate  property  on  liquida- 
tion, creditors  and  stockholders  liable 
to  be  injured  thereby  will  be  given  re- 
lief in  equity.  Bassett  v.  Bickford 
Bros.  Co.  (D.  C.)  232  F.  895. 

A  court  of  equity  held  to  have  power 
to  retain  jurisdiction  of  a  suit  by  mi- 
nority stockholders  to  enjoin  a  con-, 
solidation  until  its  effect  in  actual  op- 
eration is  shown.  Simon  Borg  &  Co. 
V.  New  Orleans  City  B.-  Co.  (D.  C.) 
244  F.  617. 

35.  Creditors'  suit.— A  simple  con- 
tract creditor,  who  has  no  lien  or  se- 
eurity  of  any  kind,  and  who  asserts  no 
right  to  subject  any  specific  property 
to  the  payment  of  his  debt,  cannot  in- 
voke the  aid  of  equity  for  the  collec- 
tion of  his  claim,  and  is  not  entitled 
to  have  conveyances  by  his  debtors  set 
aside  on  the  theory  that  they  wei:e 
made  to  hinder.  Gillespie  v.  Riggs  (C. 
C.  A.)  253  F.  943. 

Courts  of  equity  have  jurisdiction  to 
entertain  suits  in  the  nature  of  cred- 
itors* bills  for  the  purpose  of  adminis- 
tering estates,  marshaling  assets,  and 
adjusting  equities.  U.  S.  v.  Minor  (C. 
C.  A.)  254  F.  57. 

liability  of  director  of  corporation, 
whose  debts  exceed  subscribed  capital 
rtock,  in  violation  of  Civ.  Code  Cal.  § 
309,  held  enforceable  only  in  equity. 
In  re  La  Jolla  Lumber  &  Mill  Co.  (D. 
C.)  243  F.  1004. 

A  suit  by  corporate  creditor  against 
a  director  of  a  Montana  corporation  un- 
der Bev.  Codes  Mont  §  3827,  based  oh 
the  director's  incurring  debts  beyond 
the  prescribed  capital  stock,  is  proper- 


ly brought  in  equity.    Boomer  y.  Rowe 
(D.  C.)  244  F.  307. 

36.  Enforcement  of  decree  for  pay- 
ment of  money.— Since  Comp.  St.  1916, 
§  1(J08,  as  to  duration  of  lien  of  judg- 
ments, does  not  apply  to  the  govern- 
ment, suit  will  not  lie  to  subject  prop- 
.erty  to  judgments,  as  goverment  has 
complete  and  adequate  remedy  by  issu- 
ance of  fi.  fa.  or  execution.  U.  S.  v. 
Minor    (D.    C.)   243   F.   953. 

Could  decree  of  state  court  against 
executor  for  devastavit  be  deemed  as 
giving  complainant  right  to  appropria- 
tion of  sureties'  property,  it  would  car- 
ry with  it  superior  right  to  satisfaction 
out  of  property,  and  hence  suit  in  fed- 
eral court  to  enjoin  disposition  could 
not  be  maintained;  complainant  already 
having  adequate  remedy.  Gillispie  y. 
Riggs  (D.  C.)  248  F.  843. 

36!^.  Estoppel.— Defense  that  judg- 
ment for  defendant,  on  its  defense  of 
champerty  in  assignment  to  plaintiff, 
was  equitable  estoppel  in  subsequent 
action  at  law  against  a  defendant,  who 
was  not  a  party  to  the  former  action, 
but  was  in  privity  with  defendant  there- 
in, is  as  available  in  federal  courts  in 
the  subsequent  action,  as  in  new  suit 
in  equity.  General  Film  Co.  v.  Samp- 
liner  (C.  C.  A.)  252  F.  443. 

36I/2-  Forfeiture.^Equity  views  for- 
feiture with  disfavor,  and  will'  only  in- 
terfere, to  work  a  forfeiture  and  ascer- 
tain damages,  where  the  remedies  at 
law  are  plainly  and  substantially  inade- 
quate. Semidey  v.  Central  Aguirre  Co., 
239  F.  610,  152  C.  C.  A.  444. 

36%.  Former  adjudlcation.^The  de- 
fense of  res  judicata  is  as  much  a  de- 
fense at  law  as. in  equity,  and  there  is 
no  necessity  for  a  preliminary  decree 
in  equity  establishing  such  defense. 
Weber  v.  HertzeU,  230  F.  965,  145  C. 
C.  A.  159. 

The  effecf  of  a  previous  adjudication 
that  the  assignment  was  champertous, 
made  in  favor  of  a  party  with  whom 
defendant  was  in  privity,  at  the  suit 
of  the  same  plaintiff,  is  as  available  in 
suit  at  law  as  in  equity.  General  Film 
Co.  V.  Sampliner  (C.  C.  A.)  252  F.  443. 

37.  Fraud.^Fraud  which  enters  into 
the  execution  of  an  instrument  may  be 
proven  in  law  as  well  as  in  equity;  and 
a  release,  unless  a  sealed  instrument, 
may  be  attacked  in  an  action  in  which 
it  is  set  up  by  proof  of  the  fraud. 
Southern  Ry.  Co.  v,  Clark,  233  F.  900, 
147  C.  C.  A.  574. 

In  an  action  fit  law  on  a  contract  of 
subscription  to  the  stock  of  a  corpora- 
tion, the  defense  that  the  subscription 
was  obtained  by  fraud*  is  open  to 
defendant.  Columbia -Knickerbocker 

Trust  Co.  v.  Abbot,  247  F.  833,  160  C. 
C.  A.  55,  certiorari  denied  39  S.  Ct.  6. 

A  suit,  in  view  of  pleadings,  evidence, 
and  findings,  held  not  one  to  dissolve  a 
corporation,  but  one  within  the  power 
of  a  court  of  equity,  to  re-establish  the 
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fftatus   prior  to    fraud.     Tevander   y. 
Rujsdael  (C.  0.  A.)  253  F.  918. 

A  complaint  by  a  bondholder,  seeking 
to  foreclose  a  mortgage  given  to  secure 
bonds,  which  alleged  that  the  trustee 
had  refused  to  act,  that  the  mortgagor 
was  in  default,  and  that  the  holders 
of  a  majority  in  interest  of  the  bonds 
had  conspired  to  defraud  other  bond- 
holders, and  apply  funds,  properly  ap- 
plicable to  payment  of  the  bonds,  to 
payment  of  unsecured  indebtedness, 
held  to  state  a  cause  of  action  for 
equitable  relief,  notwithstanding  the 
mortgage  provided  for  foreclosure  only 
upon  request  of  a  majority  of  the  bond- 
holders. Brown  y.  Denver  Omnibus  & 
Cab  Co.  (a  C.  A.)  254  F.  560. 

Implied  or  constructive  fraud  growing 
out  of  representations  or  co'bcealment 
of  or  failure  to  disclose  similar  facts 
h*eld  sometimes  ground  for  equitable  re- 
lief without  actual  or  constructive 
fraud.  In  re  Syracuse  Gardens  Co.  (D. 
C.)  231  F.  284. 

That  a  judge,,  fraudulently  appointed 
administrator,  resigned  his  judgeship 
under  promise  to  be  "taken  care  of," 
and  his  successor  vacated  orders  for 
protection  of  the  estate,  enhanced  the 
rights  of  citizens  of  other  states  to 
equitable  relief  in  a^  federal  court  for 
the  protection  of  their  alleged  property 
rights.  Jennings  v.  Smith  (D.  C.)  232 
F.  921. 

Fraud,  to  be  available  as  a  defense  in 
a  legal  action,  must  be  fraud  in  tne 
factum;  and,  when  it  is  committed  in 
the  negotiation,  equity  is  the  proper 
tribunal  to  grant  relief.  In  re  Hunter- 
Rand  Co.  (D.  C.)  241  F.  175. 

Equity  held  to  have  jurisdiction, 
where  complainant  was  defrauded  .by 
agreement  under  which  he  was  employ- 
ed by  corporation  and  was  to  receive 
part  of  stock,  which  was  to  be  increas- 
ed, and  which  the  corporation  and  its 
officers  failed  to  carry  out.  Wright  v. 
Barnard  (D.  C.)  248  F.  756. 

Equity  has  jurisdiction,  on  the  ground 
of  inadequacy  of  remedy  at  law,  of  suit 
by  government,  based  on  fraud  and  a 
trust,  and  involving  an  accounting  of 
business  for  ten  years,  to  impound  divi- 
dends paid  by  an  oleomargarine  manu- 
facturer, since  insolvent,  to  stockhold- 
ers, its  officers,  and  directors,  which 
but  for  fraud  should  have  been  paid  for 
oleomargarine  tax.  U.  S.  v.  Capital 
City  Dairy  Co.  (D.  C.)  252  F.  900. 

38>/2.  Interpleader^— A  suit  by  a  bank 
to  have  rights  determined  in  a  deposit, 
claimed  by  several  parties,  including  it- 
self, held  in  the  nature  of  a  bill  of  in- 
terpleader, and  within  the  equity  juris- 
diction. Sherman  Nat.  Bank  of  New 
York  V.  Shubert  Theatrical  Co.,  247  F. 
250,  159  C.  C.  A.  350,  affirming  order 
(D.  C)  238  F.  225. 

41.  Lien.— A  bill  by  a  warehouseman 
claiming  a  lien  on  goods  cannot  be 
maintained  for  an  injunction  against  a 
replevin  suit  between  other  parties, 
since  there  is  an  adequate  remedy  at 
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law  by  intervention  in  the  replevin  case. 
Sachs  y.  Kinyoun,  47  App.  D.  C.  561. 

411/2.  Lost  deed^— Court  of  equity 
may  be  invoked  by  claimant  of  minerals 
to  establish  deed,  on  which  his  title  de- 
pends, lost  or  destroyed  by  adversary, 
to  the  end  that  by  preserving  and  re- 
cording he  may  protect  himself  against 
bona  fide  purchaser  and  show  good  mar- 
ketable title.  Midkiff  v.  Colton  (C.  C. 
A.)  252  F.  420. 

While  the  mere  destruction  of  a  deed 
will  not  give  equity  jurisdiction,  yet, 
where  a  party  in  possession  of  land 
has  by  accident  Jost  the  evidence  of  his 
title,  a  court  of  equity  has  jurisdiction 
to  establish  the  former  existence  and 
contents  of  the  lost  document  Virginia 
&  West  Virginia  Coal  Co.  v.  Charles 
.  (D.  C.)  251  F.  83. 

4I3A.  Mistakew— Plaintiff,  in  an  ac- 
tion at  law,  cannot  avoid  a  release 
signed  by  him  as  such  for  omission  of 
a  provision  of  the  contract  by  mu- 
tual mistake;  his  remedy  in  such  case 
being  in  equity.  Holbrook,  Cabot  & 
Rollins  Corp.  v.  Sperling,  239  F.  715, 
152  C.  C.  A.  549. 

.42.  Money  demands— A  suit  by  gov- 
ernment contractor  against  the  govern- 
ment and  a  subcontractor,  whose 
claimed  dereliction  caused  government 
to  withhold  part  of  final  payment,  held 
not  within  jurisdiction  of  equity.  Na- 
tional Surety  Co.  v.  Washington  Iron 
Works   (D.  C.)  243  F.  260. 

431/2.  Nonassignability    of   chose    In 

action^— Nonassignability  of  cause  of 
action  is  as  available  as  defense  in  ac- 
tion at  law  based  on  such  cause  of  ac- 
tion as  it  is  available  as  ground  in 
support  of  suit  in  equity  to  restrain 
prosecution  of  such  action.  General 
FUm  Co.  v.  Sampliner  (C.  C.  A.)  252 
F.  443. 

44.  Nufsancoj— A  bill  in  equity  by  a 
taxpayer  to  enjoin  the  excise  board 
from  granting  licenses  to  saloon  keep- 
ers, filed  before  the  granting  of  the  li- 
censes, but  after  the  board  had  formal- 
ly voted  to  grant  them,  will  not  be  c^s- 
missed  on  the  ground  that  the  plaintiff 
had  an  adequate  remedy  at  law  by 
certiorari,  where  the  plaintiff  was  not 
a  party  to  the  proceedings  before  the 
excise  board,  and  it  is  at  last  doubtful 
whether  the  remedy  by  certiorari  was 
open  to  him.  Carr  v.  Washington  & 
O.  D.  Ry.,  44  App.  D.  C.  533. 

481/2-  Quieting  titles— Rule  that  suit 
to  quiet  title  can  only  be  brought  by 
one  in  possession  has  no  application 
where  legal  remedy  in  ejectment  is  not 
available.  Lancaster  v.  Kathleen  Oil 
Co.,  36  S.  Ct.  711,  241  U.  S.  551,  60 
L.  Ed.  1161. 

A  bill  alleging  that  complainant  is 
the  owner  of  a  tract  of  land,  but  ad- 
mitting that  defendant  railroad  com- 
pany is  in  the  exclusive  possession  of 
the  entire  tract,  using  the  same  for 
railroad  purposes,  held  not  to  state  a 
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cause  of  action  to  quiet  title.  Ennis- 
Brown  Co.  v.  Central  Pac.  Ry.  Co., 
235  F.  825,  149  C.  C.  A.  137.  affirm- 
ing judgment  (D.  O.)  228  P.  46. 

51.  Reformation     of    instramentsy— 

See  Upson  Nut  Co.  v.  American  Ship- 
building Co.  (D.  C.)  251  P.  707. 

Courts  of  equity  will  reform  a  writ- 
ten contract,  where,  owing  to  mutual 
mistake,  the  language  used  did  not 
fully  or  accurately  express  the  agree- 
ment or  intention  of  the  parties,  and 
the  fact  that  the  interpretation  or  con- 
struction of  a  contract  presents  a  ques- 
tion of  law,  and  therefore  the  mistake 
was  one  of  law,  is  no  bar  to  relief. 
Philippine  Sugar  Estates  Development 
Co.  V.  Government  of  Philippine  Is- 
lands. 38  S.  Ct.  513,  247  U.  S.  385,  62 
L.  Ed.  1177. 

52.  Relief    ^against     JudgmentSd— ^ 

District  Judge  did  not  err  in  declining 
to  entertain  a  motion  and  petition  to 
vacate  a  judgment  on  the  ground  that 
the  moving  party  had  taken  a  writ  of 
error  from  the  Supreme  Court,  which 
was  dismissed  for  want  of  jurisdiction, 
and  that  the  time  had  elapsed  within 
which  a  writ  of  error  could  be  taken 
from  the  Circuit  Court  of  Appeals, 
where  the  judgment  was  the  one  the 
court  intended  to  enter  and  there  were 
no  clerical  mistakes,  and,  treating  the 
petition  as  a  bill  in  equity,  it  was  not 
alleged  or  contended  that  the  petitioner 
had  any  equitable  defense  of  which  it 
could  not  avail  itself  at  law,  or  a  good 
defense  at  law  of  which  it  was  prevent- 
ed from  availing  itself  by  fraud,  or 
accident  unmixed  with  negligence  of  it- 
self or  its  agents,  as,  after  the  term 
ended  at  which  it  was  entered,  the 
judgment  passed  beyond  the  control  of 
the  court,  and  errors  therein  could  only 
be  corrected  by  writ  of  error  or  ap- 
peal. In  re  National  Telephone  Mfg. 
Co.  (C.  C.  A.)   230  P.  785. 

A  law  court  has  power  to  set  aside 
release  of  its  judgment,  at  least  when 
judgment  creditor  in  executing  release 
used  a  scroll.  Williams  v.  Miller  (D. 
C.)  249  F.  495. 

531/2.  Sale  of  real  iNroperty ^-Equity 
has  power  to  order  sale  of  real  estate, 
where  it  appears  that,  unless  such  ac- 
tion is  taken,  the  property  will  be  lost 
both  to  life  tenant  and  remainderman, 
and  to  extinguish  all  interests  therein, 
whether  vested  or  contingent.  Graff 
V.  Rankin  (C.  C.  A.)  250  F.  150. 

54.  Specific        performance^— Where 

defendant  had  contracted  to  take  elec- 
trical current  from  plaintiff,  court  held 
not  to  have  exceeded  powers,  or  abused 
or  mistakenly  exercised  discretion,  by 
enjoining  it  from  taking  current  from 
others.  Montgomery  Traction  Co.  v. 
Montgomery  Light  &  Water  Power 
Co.,  229  F.  672.  144  C.  C.  A.  82,  aflSrm- 
ing  decree  Montgomery  Light  &  Water 
Co.  V.  Montgomery  Traction  Co.  (D. 
C.)  219  F.  963. 


Where  it  did  not  appear  that  dam- 
ages would  be  inadequate,  specific  per- 
formance of  a  contract  to  convey  min- 
ing claims  to  a  corporation  to  be  form- 
ed, and  transfer  a  percentage  of  the 
shares  to  complainants,  will  be  denied. 
Ellis  V.  Treat,  236  F.  120,  149  C.  0. 
A.  330. 

Contract  by  defendant  to  transport 
coal  in  certain  vessels  for  complainant 
for  term  of  three  years  held  specifical- 
ly enforceable  in  equity,  where  plain- 
tifiTs  profits  were  dependent  on  water 
transportation,  and  a  sale  of  the  vessels 
would  leave  defendant  insolvent. 
Great  Lakes  &  St.  Lawrence  Transp. 
Co.  V.  Scranton  Coal  Co.,  239  F.  603, 
152  C.  O.  A.  437.  , 

Suit  to  compel  railroad  company  to 
issue  bill  of  lading  for  trai^portation 
of  carload  of  wheat  held  not  within 
jurisdiction  of  federal  court  of  equity 
because  of  there  being  adequate  rem- 
edy at  law.  Northern  Pac.  Ry.  Co.  v. 
Van  Dusen  Harrington  Co.,  245  P.  454, 
157  C.  C.  A.  616. 

Equity  held  without  jurisdiction  of 
a  suit  for  specific  enforcement  of  a 
contract  for  the  sale  and  delivery  of 
coal  to  a  railroad  company.  Consoli- 
dated Fuel  Co.  V.  St.  Louis  Southwest- 
ern Ry.  Co.  of  Texas  (C.  C.  A.)  250 
F.  305. 

Where  contract  .provides  for  giving 
by  defendaift  of  exclusive  license  to 
manufacture  under  a  patent,  and  for 
plaintiff  giving  from  time  to  time,  as 
royalties  increase,  additional  security, 
specific  performance  by  defendant  of 
the  agreement  should  not  be  decreed, 
whereby  the  court  assumes  protracted 
supervision  of  its  performance,  but 
only  the  giving  of  the  license  should  be 
ordered.  Life  Preserver  Suit  Co.  v. 
National  Life  Preserver  Co.  (C.  C.  A.) 
252  F.  139. 

A  contract  for  drainage  work  held, 
under  the  facts  shown,  specifically  en- 
forceable in  equity.  Board  of  Cbm'rs 
of  Mattamuskeet  Drainage  Dist.  v.  A. 
V.  Wills  &  Sons  (D.  C.)  236  F.  362. 

56.  Stockholders'   rights   and  llablll- 

tleSw^Stockholders'  liability,  under  Civ. 
Code  S.  D.  f  441,  cannot  be  enforced  in 
a  federal  court  by  a  bill  in  equity 
against  a  number  of  the  stockholders. 
Clinton  Mining  &  Mineral  Co.  v.  Coch- 
ran, 247  F.  449,  lu9  C.  C.  A.  503. 

Ohio  statute  (Gen.  Code,  §  9034)  held 
not  to  afford  an  adequate  remedy  at 
law,  which  precluded  a  stockholder 
from  maintaining  a  suit  in  equity  to 
enjoin  the  corporation  from  entering 
into  an  illegal  consolidation.  General 
Inv.  Co.  V.  Lake  Shore  &  M.  S.  Ry. 
Co.  (C.  C.  A.)  250  F.  160. 

57.  Taxafionw— Equity  has  jurisdic- 
tion of  suit  to  enjoin  enforcement  of 
taxes  on  intangible  property  of  pub- 
lic service  corporation  on  ground  of 
systematic  undervaluation  of  other  tax*- 
able  property.     Greene  v.  Louisv-ille  & 
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I.  R.  Co.,  87  S.  Ct  673,  244  U.  S.  499, 
61  L.  Ed.  1280,  Ann.  Cas.  1917E,  88. 

A  federal  court  o£  equity  held  with- 
out jurisdiction  of  a  suit  to  enjoin 
enforcement  of  an  assessment  of  bene- 
fits made  under  lioad  Law  Ark.  §  13, 
which  provided  an  adequate  remedy  at 
law.  McLaughlin  v.  St.  Louis  South- 
western Ry.  Co..  232  F.  579,  146  C.  C. 
A.  537,  certiorari  denied  St.  Louis 
Southwestern  Ry.  Co.  v.  McLaughlin, 
36  S.  Ct.  727,  241  U.  S.  679,  60  L.  Ed. 
1233. 

As  a  nonresident  owner  of  property 
in  South  Carolina  might  pursue  •  the 
remedy  given  by  Civ.  Code  S.  C.  1912, 
§§  460-462,  in  the  federal  courts,  be- 
cause state  could  not  prevent  assertion 
of  such  right  therein,  the  remedy  was 
adequate,  and  collection  of  taxes  lev- 
ied by  South  Carolina  will  not  ber  en- 
joined, since  ordinarily  the  collection 
of  taxes  will  not  be  enjoined,  on  the 
ground  that  the  tax  is  illegal,  unless 
complainant  has  no  adequate  legal 
remedy.  City  Council  of  Augusta,  Ga., 
V.  Timmerman,  233  F.  216,  147  C.  C. 
A.  222,  aflSrming  decree  City  Council 
of  Augusta  V.  Same  (D.  C.)  227  F.  171. 

Where,  by  reason  of  a  reduction  of 
county  taxes  by  the  county  board  of 
equalization,  taxes  against  a  railroad 
company  became  discriminatory,  held 
that,  under  Const.  Ark.  art.  16,  §  13, 
and  Kirby*s  Dig.  §  39C6,  an  injunction 
against  collection  will  not  be  issued 
before  application  to  state  tax  com- 
mission. McDougal  V.  Mudge,  233  F. 
235,  147  C.  C.  A.  241,  reversing  order 
Mudge  V.  McDougal  (D.  C.)  222  F. 
562. 

Act  Okl.  March  10,  1909  (Comp.  Laws 
1909,  §  7616;  Rev.  Laws  1910,  §  7367; 
S€8s.  Laws  1910-11,  c.  152),  and  Okl. 
March  11,  1915  (Laws  1915,  c.  107),  af- 
ford a  plain,  speedy,  and  adequate  rem- 
edy to  property  owners  complaining  of 
'  the  erroneous  assessment  of  taxes;  so, 
no  relief  having  been  sought  pursuant 
to  the  statutes,  the  United  States,  as 
guardian  of  Indian  allottees,  cannot 
maintain  a  suit  in  equity  to  enjoin  sale 
of  allotted  lands  for  delinquent  state 
and  county  taxes.  U.  S.  v.  Board  of 
Com'rs  of  Osage  County,  Okl.  (C.  C.  A.) 
254  F.  570. 

Where  a  state  tax  statute  makes 
adequate  provision  for  the  testing  in 
the  courts  of  the  validity  of  any  tax 
imposed  thereunder,  claimed  to  be  in 
violation  of  the  federal  or  state  Con- 
stitution, a  federal  court  will  not  in- 
terfere by  injunction  to  restrain  its 
enforcement.  Baldwin  Tool  Works  v. 
Blue  (D.  C.)  240  F.  202. 

As  suit  in  state  court  was  necessary 
to  enforce  Act  La.  No.  145  of  1916, 
imposing  license  taxes  on  business  of 
n-.iniug  sulphur,  comphiinant,  which  was 
engaged  in  that  business,  had  adequate 
remedy  at  law,  and  was  not  entitled 
to  have  enjoined  enforcement  of  act  on 
ground  that  greater  part  of  sulphur 
mined  w^s  sold  in  interstate  and  for* 
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eign  commerce.    Union  Sulphur  Co.  y. 
Reed  (D.  C.)  249  F.  172. 

As  ther«  is  no  right  in  Louisiana  to 
recover  a  state  tax  paid  under  protest, 
a  suit  to  enjoin  the  collection  of  spe- 
cial road  taxes  cannot  be  dismissed  on 
the  ground  of  an  adequate  remedy  at 
law,  for  the  remedy  at  law  must  be  as 
practical  and  efficient  as  the  remedy  in 
equity.  Lancaster  v.  Police  Jury,  Par- 
ish of  Avoyelles,  State  of  Louisiana 
(D.  C.)  254  F.  179. 

58.  Trespass^— Standing  timber  pur- 
chased from  owner  of  land,  with  li- 
cense to  cut  and  remove  it,  so  far  par- 
takes of  nature  of  real  property  that 
right  of  removal  will  be  protected  by 
injunction  where  the  landowner's  con- 
tiguous interference  might  prevent  re- 
n:oval  within  time  limited,  for  action 
for  damages  for  trespass  would  be  in- 
adequate. United  Timber  Corporation 
V.  Bivens  (D.  C.)  248  F.  554. 

Where  plaintiffs  had  legal  title  and 
such  possession  of  timber  land  as  its 
character  made  reasonably  practicable, 
and  defendants  had  trespassed  thereon 
and  were  continuing  to  do  so,  legal 
remedy  held  inadequate,  so  that  bill 
in  equity  would  lie.  A.  G.  Wineman  & 
Sons  V.  Reeves,  245  F.  254,  157  C.  C. 
A.  446. 

59.  TrostSw— Plaintiffs  held  not  en- 
titled to  invoke  equitable  aid  to  re- 
cover against  the  estate  of  a  decedent 
for  trust  property  which  had  been  dis- 
tributed, having  an  adequate  remedy  at 
law.  Fidelity  Trust  Co.  v.  Alexander, 
243  F.  162,  156  C.  C.  A.  28,  reversing 
decree  Alexander  v.  Fidelity  Trust  Co. 
(D.  C.)  238  F.  938. 

As  equity  will  take  jurisdiction  to  en- 
force trust,  unsecured  creditor,  who 
bad  not  reduced  his  claim  to  judgment, 
may  maintain  creditors'  bill  against 
debtor  corporation  and  another,  which 
had  received  funds  and  property  de- 
voted to  payment  of  unsecured  cred- 
itors, transferred  to  it  in  violation  of 
trust  agreement  by  committee  appoint- 
ed to  manage  affairs  of  debtor.  Ken- 
tucky Wagon  Mfg.  Co.  v.  Jones  Sc 
Hopkins  Mfg.  Co.,  248  F.  272,  160  C. 
C.  A.  350. 

59I/2*  WastOw— Equity  has  jurisdic- 
tion of  a  suit,  the  essential  and  pri- 
mary purpose  of  which  is  to  restrain 
waste  which,  if  continued,  would  work 
irreparable  injury  to  the  property  in 
controversy,  although  the  defendant 
may  be  in  possession.  El  Dora  Oil  Co. 
V.  U.  S.,  229  F.  946,  144  C.  C.  A.  228. 


IV.  OBJECTIONS     TO      JURISDIC- 
TION 

61.  Objection    on    court's    own    mo- 

tion.F— Where  a  case  is  one  of  which 
either  law  or  equity  might  t^ke  juris- 
diction, and  has  been  brought  in  eq- 
uity without  objection,  the  court  is 
not  required  of  its  own  motion  to  de- 
cline  a    hearing   in   equity.     Ashland 
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Waterworks  Co.  v.  City  of  Ashland 
(C.  0.  A.)  251  F.  492. 

Where  suit  in  federal  court  for  man- 
datory injunction  involved  public  ques- 
tions, court  may  on  its  own  motion 
raise  question  whether  complainant  had 
an  adequate  remedy  at  law.  Gaines 
T.  Baltimore  &  C.  S.  S.  Co.  (D.  C.)  234 
F.786. 

62.  Objections  on  appeals— Where  the 

lubject -matter  of  a  suit  is  within  the 
jurisdiction  of  a  court  of  equity,  the  ob- 
jection that  complainant  had  an  ade- 
quate remedy  at  law  will  not  be  con- 
sidered when  made  for  the  first  time  in 
the  appellate  court.  El  Dora  Oil  Co.  v. 
U.  S.,  229  F.  946,  144  C.  C.  A.  228; 
Babcock  &  Wilcox  v.  American  Surety 
Co.  of  New  York,  236  F.  340,  149  C. 
C.  A,  472;  City  of  Omaha  v.  Venner, 
243  F.  107,  155  C.  C.  A.  637. 

63.  Waiver  of  objeotlonsw— A  defend- 
ant, by  failing  to  raise  objection  to  ju- 
risdiction in  equity  in  the  trial  court, 
waiTes^the  same.  El  Dora  Oil  Co.  v. 
U.  S.,  229  F.  946,  144  C.  O.  A.  228; 


Thomas  ▼.  South  Butte  Mining  Co.,  230 
F.  968,  145  C.  C.  A.  162. 

Where  plaintiff  in  an  action  on  a  life 
policy  made  no  objection  to  the  trial 
on  the  equity  side  of  the  court  of  de- 
fenses based  on  the  ground  that  the 
policy  should  be  canceled,  because  a 
new  one,  naming  a  new  beneficiary,  had 
been  issued  at  the  request  of  the  in- 
sured, held,  that  the  case  was  not  so 
wholly  without  color  of  equitable  juris- 
diction that  it  can  be  dismissed  on  ap- 
peal. Boyal  Union  Mut.  Life  Ins.  Co. 
V.  Lloyd  (C.  C.  A.)  254  F.  407. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Greene  v.  Louisville  &  I.  B.  Co.,  87 
S.  Ct.  673;  61  L.  Bd.  1280,  Ann.  Cas. 
1917B,  88;  Smith  v.  Douglas  County, 
Neb.  (C.  O.  A.)  242  F.  894;  Northern 
Pac.  Ry.  Co.  v.  Van  Dusen  Harrington 
Co.  (C.  C.  A.)  245  F.  454;  U.  S.  v. 
Board  of  Com'rs  of  Osage  County,  OkL 
(C.  C.  A,)  264  F.  570;  Marquette  Ce- 
ment Mining  Co.  V.  Ogle  shy  Coal  Co. 
(D.  C.)  253  F.  107. 


§  1245.  (Jud.  Code,  §  268.)     Power  to  administer  oaths  and  pun- 
ish contempts. 


II.  CONTEMPT 
(A)  Act9  €0n9iiiuiing  ooniempi 

4.  Intent  as  elenient.iY-In  order  that 
one  may  be  held  for  contempt  for  com- 
munications with  jurors,  it  is  not  nec- 
essary to  prove  that  the  opmmunications 
had,  or  acts  done,  were  accompanied  by 
a  wrongful  intent;  it  being  sufficient  if 
thej  would  have  a  tendency  to  improp- 
erly aiEect  the  action  of  the  jury.  Kelly 
▼.  U.  S.,  250  F.  947,  affirming  In  re 
Kelly  (D.  C.)  243  F.  696. 

5.  Contempt  as  offenseH^ee  In  re 
Independent  Pub.  Co.,  240  F.  849,  153 
C.  G.  A.  535,  affirming  judgment  (D.  C.) 
228  F.  787. 

7.  Mlsbehavler  In  presence  of  court, 
or  so  near  as  to  obstruct  admlnlstra- 
tiOR  of  Justice— Presence  of  courts— The 
physical  nearness  to  the  place  where 
the  court  is  in  session  of  the  actual 
commission  of  the  act  charged  as  a  con- 
tempt is  not  important,  but,  as  in  the 
law  of  constructive  presence  in  crimi- 
nal cases,  the  misbehavior  is  committed 
where  it  takes  effect  In  re  Independ- 
ent Pub.  Co.  (C.  C.  A.)  240  F.  849. 

10.  -~  Attempt  to  Influence  Jurors^* 

Interference  with  the  proceedings  of  a 
sriind  Jury  in  the  performance  of  its 
functions  is  as  truly  a  contempt  of 
court  as  is  interference  with  the  pro- 
ceedings of  a  petit  jury.  U.  S.  v.  Prov- 
i(Jence  Tribune  Co.  (D.  C.)  241  F.  524. 

Lengthy  conversations  between  coun* 
Bel  and  jurors,  drinks  and  other  hospi- 
tality, entertainment,  hopes  aroused, 
tnd  favors  granted  or  promised,  held 
contempt  In  re  KeUy  (D.  C.)  243  F. 
696,  affirmed  Kelly  v.  U.  S.,  250  Fed. 
W7, 163  C.  0.  A.  197. 


15.  -i—  Publications  and  critlcismsj— 

This  section,  which  was  first  enacted 
as  Act  March  2,  1831,  recognized  and 
sanctioned  the  power  of  the  federal 
courts  to  restrain  acts  tending  to  ob- 
struct and  prevent .  the  un trammeled 
and  unprejudiced  exercise  of  judicial 
power,  by  summarily  treating  such  acts 
as  a  contempt;  so  the  publication  of 
newspaper  articles  which  tend  to  ob- 
struct the  administration  of  justice  may 
be  treated  as  contempt.  Toledo  News- 
paper Co.  V.  U.  S.,  38  S.  Ct.  560,  247 
V.  S.  402.  62  L.  Ed.  1186,  affirming 
judgment  237  F.  986,  150  C.  C.  A.  636, 
which  affirmed  U.  S.  v.  Toledo  News- 
paper Co.  (D.  C.)  220  F.  458,  and  leave 
to  file  petition  for  rehearing  granted  38 
S.  Ct.  581. 

The  public  press  is  not  immune  from 
the  provisions  of  this  section,  but  the 
freedom  of  the  press  guaranteed  by  the 
Constitution  is  subordinate  to  the  inde- 
pendence of  the  judiciary  and  a  news- 
paper article  tending  to  interfere  with 
the  orderly  procedure  of  the  courts  or 
to  obstruct  the  administration  of  jus- 
tice in  accordance  with  legal  standards 
is  a  contempt  which  is  committed  wher- 
ever the  newspaper  is  intended  to  and 
does  in  fact  circulate.  In  re  Independ- 
ent Pub.  Co.  (C.  C.  A.)  240  F.  849. 

The  publication  by  a  newspaper  of  the 
city  in  which  a  court  is  sitting  of  an 
article  tending  to  obstruct  the  admin- 
istration of  justice  in  pending  proceed- 
ings is  within  Judicial  Code,  §  268.  U. 
S.  V.  Providence  Tribune  Co.  (D.  C.) 
241  F.  524, 

An  article  stating  that  certain  named 
witnesses  were  taken  before  the  grand 
jury,  and  that  it  was  believed  they  had 
given  the  authorities  much  valuable  ev- 
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idence,  and  that  prescriptions  bad  b,een 
found  in  their  possession  which  would 
play  a  prominent  part  in  the  future, 
was  sufficient  interference  with  the 
grand  jury  proceedings  to  constitute 
contempt.    Id. 

18.  Misbehavior  of  offloers  of  court^- 
That  sheriff,  in  charge  of  jail,  from 
charitable  motives,  released,  for  8  hours 
a  day  for  40  days,  that  he  might  work 
and  support  his  family,  a  prisoner  com- 
mitted to  his  custody  by  United  States 
District  Court,  does  not  excuse  sher« 
ifVB  contempt  in  violating  order  of  com- 
mitment, or  offense  of  escape,  commit- 
ted both  under  federal  and  state  law. 
In  re  O'Rourke  (D.  C.)  251  P.  768. 

24.  Disobedience  or  resistance  to 
lawful  process,  order,  or  commands- 
Newspaper  publications  tending  to  pro- 
voke resistance  to  an  injunctional  or- 
der, if  made  in  a  pending  case,  held  to 
amount  to  contempt,  within  this  sec- 
tion. Toledo  Newspaper  Co.  v.  U.  S., 
237  F.  986,  150  O.  O.  A.  636,  affirming 
judgment  U.  S.  v.  Toledo  Newspaper 
Co.  (D.  C.)  220  F.  458. 

Acts  of  defendant  held  a  contempt, 
Sfl  in  violation  of  an  injunction.  Brad- 
street  Co.  v.  Bradstreet's  Collection 
Bureau  (C.  C.  A.)  249  F.  958. 

Persons  amenable  to  an  injunctional 
decree  are  subject  to  proceedings,  for 
contempt  for  its  violation,  without  re- 
gard to  the  lapse  of  time  since  the  de- 
cree, especially  where  the  proceedings 
are  criminal  in  character.  Tosh  v.  West 
Kentucky  Coal  Co.  (O.  C.  A.)  252  F.  44. 

28.  —  Disobedience  to  injunctiond— 

Language  or  conduct  designed  and 
having  the  natural  effect  to  incite  oth- 
ers to  violence,  in  disregard  of  an  in- 
junction, is  itself  a  contempt  of  the 
court.  Stewart  v.  U.  S.,  236  F.  838, 
150  C.  C.  A.  100. 

32.  Defenses.— Publishers  of  news- 
paper articles,  which  tended  to  obstruct 
the  administration  of  justice  in  the  fed- 
eral court,  by  bringing  pressure  on  fed- 
eral judge  to  decide  pending  litigation 
in  a  particular  way,  cannot  escape  pun- 
ishment for  contempt  on  ground  that  it 
did  not  appear  judge  read  articles,  or 
that  he  was  not  affected  thereby.  To- 
ledo Newspaper  Co.  v.  IT.  S.,  38  S.  Ct. 
560,  247  U.  S.  402,  62  L.  Ed.  1186,  af- 
firming judgment  237  F.  986,  150  C. 
V  C.  A.  636,  which  affirmed  U.  S.  v.  To- 
ledo Newspaper  Co.  (D.  C.)  220  F. 
458,  and  leave  to  file  petition  for  re- 
hearing granted  38  S.  Ct  581. 

(B)  Power  to  punish,   and  proceedings 

37.  Court  offended.— Where  a  news- 
paper is  charged  with  contempt  in  pub- 
lications concerning  a  judge  sitting  in  a 
pending  suit,  such  judge  has  jurisdic- 
tion to  dispose  of  the  contempt  pro- 
ceedings; but,  if  there  be  sufficient 
time,  he  may  call  in  another  judge. 
Toledo  Newspaper  Co.  v.  U.  S.,  237  F. 
986,  150  C.  C.  A.  636,  affirming  judg- 
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ment  U.  S.  ▼.  Tt>ledo  Newspaper  Co. 
(D.  C.)  220  F.  458. 

38.  Character  of  proceeding  as  civil 
or  criminalw— Proceedings  for  violation 
of  an  injunction,  conducted  in  the  name 
of  the  United  States  and  by  the  dis- 
trict attorney,  held  for  criminal  con- 
tempt, which  justified  a  judgment  of 
imprisonment.  Stewart  v.  U.  S.,  236 
F.  838,  150  C.  C.  A.  100. 

A  proceeding  in  a  dvil  suit,  by  an 
order  requiring  defendant  to  show 
cause  why  it  shoujid  not  be  punished  for 
contempt,  for  violation  of  an  injunction 
previously  issued  therein,  held  one 
for  dvil  and  not  criminal  contempt. 
Bradstreet  Co.  v.  Bradstreet's  Collec- 
tion Bureau  (C.  C.  A.)  249  F.  95a 

41.  Summary  proceedings— Jury  trial. 

— Where  defendant  was  adjudged  guilty 
of  contempt  under  this  section  for  at- 
tempt to  influence  a  juror  as  to  his  ver- 
dict, held  that,  record  showing  no  de- 
mand for  a  jury  trial,  defendant  could 
not  complain  that  he  had  been  denied 
same  on  theory  that,  as  his  act  was  al- 
so offense  under  Comp.  St.  1916,  § 
10305,  and  state  laws,  he  was  entitled 
to  a  trial  by  jury  under  Act  Cong.  Oct. 
15,  1914,  c.  323  (Comp.  St.  1916,  §§ 
1245a,  1245b),  because  section  1245e 
was  invalid  as  dass  legislation.  Couts 
V.  U.  S.,  249  F.  595,  161  C.  C.  A.  521. 

42.  {Moving  papersw— It  is  not  neces- 
sary that  an  information  for  criminal 
contempt  in  a  federal  court  should  pray 
for  any  specific  punishment.  Creek - 
more  v.  U.  S.,  237  F.  743,  150  C.  0. 
A.  497. 

Where  the  informations  charging 
contempt  were  presented  by  the  United 
States  district  attorney,  the  facts  may 
be  alleged  on  information  and  belief. 
Creekmore  v.  U.  S.,  237  F.  743,  150 
C.  C.  A.  497;  Kelly  v.  U.  S.  (C.  C.  A.) 
250  F.  947. 

43.  Proof.— The  court  may  take  judi- 
dal  notice  of  an  injunction  order  which 
defendants  were  charged  with  having 
violated,  and  a  reference  thereto  in  a 
judgment  in  contempt  proceedings  is 
unnecessary.  Oates  v.  U.  S.,  233  F. 
201,  147  C.  C.  A.  207. 

In  criminal  contempt  cases,  the  pre- 
sumption of  innocence  attends  the  ac- 
cused, and  he  is  to  be  adjudged  guilty 
only  upon  evidence  which  carries  con- 
viction beyond  a  reasonable  doubt. 
Oates  V.  r.  S.,  233  F.  201,  147  C.  C. 
A.  207;  Ilanley  v.  Pacific  Live  Stock 
Co.,  234  F.  522,  148  C,  C.  A.  288; 
Kelly  V.  U.  S.   (C.  C.  A.)  250  F.  947. 

In  a  proceeding  for  contempt  tried 
by  the  court,  the  admission  of  evidence 
in  itself  immaterial  or  irrelevant  is 
not  prejudidal  error.  Swepston  v.  U. 
S.  (C.  C.  A.)  251  F.  205. 

In  a  proceeding  for  dvil  contempt 
for  failure  to  comply  with  an  order  to 
pay  money,  the  burden  of  proof  rests 
on  defendant  to  show  his  inability  to 
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luiy,  and  rach  inability  must  clearly  ap- 
pear. Cutting  y.  Van  Fleet  (G.  G.  A.) 
252  F.  100. 

44.  Parglno  oontempt^— Where  de- 
fendants did  not  deny  the  contempt 
charged,  but  merely  put  in  a  plea  of 
not  guilty  and  went  to  trial  on  that, 
they  did  not  purge  themselves  of  any 
contempt  in  violating  the  injunction. 
Gates  ▼.  U.  S.,  233  F.  201,  147  O.  O. 
A.  207. 

A  disavowal  on  oath  by  a  person 
charged  with  contempt  of  any  inten- 
tion to  commit  a  contempt  is  not  a 
complete  defense  in  a  federal  court, 
but  the  whole  matter  is  for  determina- 
tion by  the  court.  Swepston  v.  U.  S. 
(C.  C.  A.)  251  F.  205. 

45'/2-  Findings  of  fact.— A  proceeding 
to  punish  for  criminal  contempt  being 
one  at  law,  those  matters  which  are 
to  be  actually  inferred,  and  which  the 
opinion  of  *  the  lower  court  assumed, 
will  be  considered  as  found;  no  specific 
findings  being  requested  or  made.  To- 
ledo Newspaper  Co.  v.  U.  S.,  237  F. 
986,  150  C.  G.  A.  636,  affirming  judg- 
ment U.  S.  ▼.  Toledo  Newspaper  Go. 
(D.  G.)  220  F.  458, 

Under  a  charge  of  contempt,  in  that 
respondents  did  conspire  with  and  per- 
mit and  assist  a  prisoner  committed  to 
their  custody  to  escape,  respondents 
may  be  found  guilty  of  permitting  and 
assisting  in  the  escape,  although  the 
charge  of  conspiracy  is  not  proved. 
Swepston  v.  U.  S.  (G.  C.  A.)  251  F. 
205. 

An  order  sentencing  a  sheriff  to  jail 
for  contempt  for  assisting  in  the  escape 
of  a  prisoner  committed  to  his  cus- 
tody necessarily  involves  a  finding  that 
the  acts  charged  were  intentional.    Id. 

46.  Judgment      and      commitments— 

Where  defendant  in  a  civil  suit  in  fact 
appears  in  response  to  an  order  to 
show  cause  why  it  should  not  be  pun- 
ished for  contempt  for  violation  of  an 
injunction,  the  court  is  not  limited  in 
granting  relief  by  the  prayer  of  com- 
plainant. Bradstreet  Go.  v.  Brad- 
street's  Collection  Bureau  (G.  G.  A.) 
249  F.  958. 

47.  Review^— A  conviction  for  a  crim- 
inal, although  a  sumnxary,  contempt,  is 
not  reviewable  on  error;  but  the  mat- 
ter may  be  reviewed  op  certiorari,  is- 
suable in  the  discretion  of  the  court. 
Toledo  Newspaper  Go.  v.  U.  S.,  38  S. 
Ct.  560,  247  U.  S.  402,  62  L.  Ed.  1186. 
affirming  judgment  237  F.  986,  150  G. 
C.  A.  636,  which  affirmed  U.  S.  v. 
Toledo  Newspaper  Co.  (D.  G.)  220  F. 
458,  and  leave  to  file  petition  for  re- 
hearing granted  38  S.  Ct  581.  But  see 
Swepston  v.  U.  S.  (G.  G.  A.)  251  F. 
205,  holding  that  final  orders  imposing 
punishment  for  contempt  are  criminal 
in  their  nature,  and  reviewable  by  fed- 
eral Circuit  Courts  of  Appeals  on  writs 


of  error,  upon  which .  ntdtters  of  law 
only  can  be  considered. 

It  is  sufficient  protection  of  defend- 
ants, charged  with  contempt,  that  the 
reviewing  court  reverses  the  judgments, 
and  directs  the  trial  court  to  recon- 
sider the  case,  and  indicates  what  in- 
competent evidence  it  disregarded. 
Gates  V.  U.  S.,  233  F.  201,  147  G.  C. 
A.  207. 

Discretion  of  trial  court  in  dealing 
with  contempts,  and  punishment  there- 
for, will  not  be  interfered  with,  un- 
less grossly  abused.  In  re  Sobol,  242 
F.  487,  155  G.  G.  A.  263. 

Where  not  raised  in  lower  court,  ob- 
jection that  evidence  was  insufficient  to 
warrant  finding  that  defendant  was 
guilty  of  contempt  and  judgment  im- 
posing punishment  cannot  be  raised  on 
writ  of  error.  Gouts  v.  U.  S.,  249  F. 
595,  161  G.  G.  A.  521. 

A  proceeding  for  contempt,  arising  in 
connection  with  a  suit  in  equity,  for 
disobedience  of  an  order  made  to  en-  / 
force  the  rights  of  a  private  party,  is 
civil,  and  is  reviewable  only  by  appeal. 
Cutting  V.  Van  Fleet  (G.  C.  A.)  252  F. 
100. 

48.  —  Findings  of  factw^Where  de- 
fendants,* who  had  been  convicted  of 
criminal  contempt,  contended  in  Su- 
preme Court  that  there  was  no  evi- 
dence that  newspaper  articles  furnish- 
ing basis  for  prosecution  tended  to  ob- 
struct administration  of  justice,  the  Su- 
preme Court  will  not  consider  weight 
of  evidence,  but  simply  whether  evi- 
dentiary facts  toqnd  by  courts  below 
had  any  reasonable  tendency  to  sus- 
tain general  conclusions  of  fact  based 
thereon.  Toledo  Newspaper  Go.  v.  U. 
S.,  38  S.  Ct.  560,  247  U.  S.  402,  62 
L.  %d.    1186,    affirming   judgment   237 

F.  986,  150  C.  G.  A.  636,  which  affirm- 
ed U.  S.  V.  Toledo  Newspaper  Co.  (D. 
G.)  220  F.  458,  and  leave  to  file  peti- 
tion for  rehearing  granted  38  S.  Ct. 
581. 

In  contempt  proceedings,  where  there 
were  findings  showing  defendants*  guilt, 
immaterial  findings  were  not  prejudi- 
cial.   Gates  v.  U.  S.,  233  F.  201,  147 

G.  C.  A.  207. 

In  a  proceeding  for  criminal  con- 
tempt, the  finding  of  the  trial  court  has 
the  oonclusiveuess  of  a  verdict,  if  sus- 
tained by  substantial  evidence,  and  the 
only  question  for  the  reviewing  court 
is  whether  there  was  substantial  evi- 
dence to  support  it.  Gates  v.  U.  S., 
233  F.  201,  147  C.  C.  A.  207;  Stewart 
V.  U.  S.,  236  F,  838,  150  C.  G.  A.  100; 
In  re  Independent  Pub.  Co.,  240  F. 
849,  153  G.  C.  A.  535.  affirming  judg- 
ment (D.  C.)  228  F.  787;  Kelly  v.  U. 
S.  (C.  C.  A.)   250  F.  947. 

Findings  that  defendants  in  proceed- 
ings for  criminal  contempt  were  guilty 
of  willful  violation  of  an  injunction,  and 
that,  although  not  parties  to  the  in- 
junction, they  had  full  knowledge  of  the 
same,  held  sustained  by  the  evidence. 

(271) 


§  12^5 


THE  JUDICIAL  CODE  ((  268) 


(Tit  120 


Stewart  y.  U.  S.,  236  F.  838,  150  C. 
C.  A.  100. 

((7)  Punishment 

49.  Aspects  or  functions  of  punish- 
ments for  oontemptrf— With  certain  ex- 
ceptions, a  criminal  contempt  is  a 
crime,  and  a  criminal  contempt  pro- 
ceeding is  a  criminal  proceeding  for  all 
purposes,  and  one  adjudged  guilty  of  a 
criminal  contempt  may  be  properly 
characterized  as  a  convict.  Oreekmore 
V.  V.  S.,  237  F.  743,  150  C.  C.  A.  497. 

50.  Fine  or  Imprisdnment  as  punish- 
ment.—Under  Comp.  St.  1916,  §  1615, 
costs  may  be  assessed  against  defend- 
ant convicted  in  a  criminal  contempt 
proceeding,  regardless  qf  this  section. 
Gates  V.  U.  S.,  233  F.  201, 147  C.  C.  A. 
207. 

A  criminal  contempt  is  an  "offense,*' 
within  the  meaning  of  Comp.  St.  1916, 
S  10527,  and,  where  the  sentence  im- 
posed exceeds  a  year's  imprisonment, 
may  be  in  a  penitentiary;  the  place  of 
confinement  being  within  the  court's 
discretion.  Oreekmore  v.  U.  S.,  237  F. 
743.  150  C.  C.  A.  497. 

Under  Rev.  St.  Ohio,  S  7381,  enacted 
pursuant  to  recommendation  of  Con- 
gress', making  it  the  duty  of  eheriffs  to 
receive  and  keep  prisoners  of  the  Unit- 
ed States  until  released  by  due  process 
of  law,  a  federal  court  may  lawfully 
sentence  one  convicted  of  contempt  to 
imprisonment  in  a  county  jail  in  Ohio. 
Swepston  v.  U.  S.  (C.  C.  A.)  251  F. 
205. 

51.  Extent  of  fine  or  Imprisonment. 

■ — In  proceedings  for  contempt  for  vio- 
lating an  injunction,  the  sentence  is 
within  the  discretion  of  the  trial  court. 
Oates  V.  U.  S.,  233  F.  201,  147  C.  C. 
A.  207.  • 

In  the  federal  courts,  where  imprison- 


ment is  imposed  as  punishment  for  a 
criminal  contempt,  the  length  of  term 
is  within  the  discretion  of  the  court. 
Oreekmore  v.  U.  S.,  237  F.  743,  150 
O.  C.  A.  497. 

It  is  within  the  discretion  of  the 
court,  in  imposing  a  fine  for  a  criminal 
contempt  wliich  made  it  necessary  to 
discharge  the  jury  and  grant  a  contin- 
uance in  a  criminal  case  then  on  trial, 
to  take  into  consideration  the  increas- 
ed costs  thus  incurred  by  the  govern- 
ment In  re  Independent  Pub.  Co.  (C. 
C.  A.)  240  F.  849. 

52.  Indemnity   to    party   Injured^— A 

defendant,  who  violated  an  injunction 
obtained  against  him  by  a  railroad  com- 
pany by  selling  a. cut-rate  ticket,  and 
thereby  presumably  preventing  it  from 
selling  a  full- rate  one,  might  properly, 
on  appplication  of  the  railroad  com- 
pany, be  fined  a  sum  compensating  the 
railroad  company  for  its  loss;  the  fact 
that  such  fine  might  also  act  as  a  de- 
terrent being  no  objection  to  its  im- 
position. Delaware,  L.  &  W.  R.  Co.  v. 
Frank  (C.  C.  A.)  230  F.  988. 

53.  Imprisonment  on  nonpayment  of 
fine  and  oosts.*-If  defendant  should  fail 
to  pay  the  fine  imposed,  the  court  could 
further  order  that  he  be  imprisoned 
until  he  paid  the  fine;  this  not  being 
imprisonment  for  a  fixed  term  as  a 
penalty  which  defendant  was  powerless 
to  escape,  since  he  could  escape  im- 
prisonment by  obeying  the  order  and 
paying  the  fine,  or  by  satisfying  the 
court  that  he  had  no  money  with  which 
to  do  so.  Delaware,  Li.  &  W.  R.  Co.  v. 
Frank  (C.  C.  A.)  230  F.  988. 

Cited    without    deflnito    application, 

Marshall  v.  Gordon,. 37  S.  Ct  448,  61 
L.  Ed.  881,  L.  R.  A.  1917F,  279,  Ann. 
Cas.  1918B,  371;  reversing  U.  S.  v. 
Gordon  (D.  C.)  235  F.  422. 


§  1245a.  (Act  Oct  15,  1914,  c.  323,  §  21.)     Contempt  constituting 
also  criminal  offense. 


Right   to   Jury   trial.— ^ee    Swepston 
V.  U.  S.  (C.  C.  A.)  251  F.  205. 

Where  defendant  was  adjudged  guilty^ 
of  contempt  under  Comp.  St.  1916,  § 
1245,  for  attempt  to  influence  a  juror 
as  to  his  verdict,  held  that,  record 
showing  no  demand  for  a  jury  trial, 
defendant  could  not  complain  that  he 


had  been  denied  same  on  theory  that, 
as  his  act  was  also  oiFense  under  Comp. 
St.  191C,  §  10305,  and  state  laws,  he 
was  entitled  to  a  trial  by  jury  under 
this  and  the  following  section,  because 
section  1245d  was  invalid  as  class  leg- 
islation. Couts  V.  U.  S.,  249  F.  595, 
161  C.  C.  A.  521. 


§  1245b.  (Act  Oct.  15,  1914,  c.  323,  §  22.)     Proceedings  to  punish 
contempt. 


Right  to  Jury  trial.— See  Swepston  t. 
U.  S.  (C.  C.  A.)  251  F.  205. 

Where  defendant  was  adjudged  guilty 
of  contempt  under  Comp.  St.  1916,  § 
1245,  for  attempt  to  influence  a  juror 
as  to  his  verdict,  held  that,  record 
showing  no  demand  for  a  jury  trial, 
defendant  could  not  complain  that  he 
had  been  denied  same  on  theory  that, 
as  his  act  was  also  offense  under  Comp. 
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St.  1916,  §  10305,  and  state  laws,  he 
was  entitled  to  a  trial  by  jury  under 
this  section,  because  section  1245d  was 
invalid  as  class  legislation.  Couts  v. 
U.  S.,  249  F.  595,  161  C.  C.  A.  521. 

Cited  without  definite  application, 
Toledo  Newspaper  Co.  v.  U.  S.,  38  S. 
Ct.  5G0,  62  L.  Ed.  1186;  Tosh  v.  West 
Kentucky  Coal  Co.  (C.  C.  A.)  252  F. 
44, 
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§  1245d.  (Act  Oct.  15,  1914,  c.  323,  §  24.)     Provisions  limited  to 
contempts  specifically  embraced  therein. 

Validity.— See  Gouts  y.  U.  S.,  249  F.         Cited    witliout    definite    application, 
595.  161  C.  O.  A.  521.  Toledo  Newspaper  Co.  v.  U.  S.,  38  S. 

Ct.  560,  62  L.  Ed.  1186. 

§  1246.  (Jud.  Code,  §  269,  as  amended,  Act  Feb.  26,  1919,  c.  48J) 
New  trials. 
All  of  the  said  courts  shall  have  power  to  grant  new  trials,  in 
cases  where  there  has  been  a  trial  by  jury,  for  reasons  for  which 
new  trials  have  usually  been  granted  in  the  courts  of  law.  On  the 
hearing  of  any  appeal,  certiorari,  writ  of  error,  or  motion  for  a  new 
trial,  in  any  case,  civil  or  criminal,  the  court  shall  give  judgment 
after  an  examination  of  the  entire  record  before  the  court,  without 
regard  to  technical  errors,  defects,  or  exceptions  which  do  not  af- 
fect the  substantial  rights  of  the  parties.    (40  Stat.  1181.) 

This  section  was  amended  by  Act  Feb.  26,  1919,  c.  48,  cited  above  to  read  as 
set  forth  above.  Tliis  amendment  consisted  in  the  addition  of  the  second 
sentence,  as  set  forth  above. 

Notes  of  Decisions 


I.  NATURE     OF    POWER     TO 
GRANT  NEW  TRIAL 

5.  Discretion    of    courts— Review    of 

discretion,  see  notes  under  §  1670. 

The  granting  or  refusing  of  a  motion 
for  new  trial  is  in  the  discretion  of  the 
lower  court.  Maryland  Casualty  Go. 
of  Baltimore,  Md.,  v.  Orohard  Land  & 
Timber  Co.,  240  F.  364,  153  C.  C.  A. 
290;  R.  D.  Cole  Mfg.  Co.  v.  Menden- 
haU,  240  F.  641,  153  C  C.  A.  439;  City 
.of  Grafton  v.  Gentry  Bros.'  Shows,  240 
F.  646,  153  C.  C.  A.  444;  Chicago,  M. 
&  St.  P.  Ry.  Co.  V.  Chamberlain  (C. 
C.  A.)  253   F.   429. 

6.  —  Crlminai  caseSd— The  discre- 
tion of  the  trial  court  in  granting  or 
refusing  a  new  trial  cannot  be  reviewed 
on  writ  of  error.  Smith  v.  U.  S.,  231 
F  25. 145  C.  C.  A.  213;  Hughes  v.  U. 
S.,  231  F.  50,  145  C.  C.  A.  238;  Shep- 
ard  V.  U.  S.,  236  F.  73,  140  C.  C.  A. 
283;  Towe  v.  U.  S.,  238  F.  557,  151  C. 
C.  A.  493;  Bernal  y.  U.  S.,  241  F.  339, 
154  C.  C.  A.  219. 

An  acquittal  cannot  be  set  aside  by 
the  court.  Cummins  v.  U.  S.,  232  F. 
844, 147  C.  C.  A.  38.  And  see  Taylor 
V.  U.  S.,  244  F.  321,  156  0.  C.  A.  607. 

91/2'  New  trial  a»to  particular  branch 

of  case.F-A  court  may  order  a  new  trial 
upon  a  particular  branch  of  a  contro- 
versy. Calaf  V.  Fernandez,  239  F.  795, 
152  C.  C.  A.  581. 

A  federal  court  has  power  to  grant  a 
new  trial  as  to  a  single  issue  in  the 
case,  and  such  procedure  is  proper, 
where  the  jury  has  found  generally  for 
plpintiff,  but  failed  to  find  his  damages, 
although  shown  by  undisputed  evidence. 
Original  Sixteen  to  One  Mine  v.  Twen- 
ty-One Mining  Co.  (D.  C.)  254  F.  630. 

11.  GROUNDS  FOR  NEW  TRIAL 

(B)  UUamduct  of  parties  or  counsel 

12.  improper    Influence    on    juryw— 

where  accused  moved  for  new  trial  on 
ground  that  deputy  marshal  had  answer- 
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ed  queries  of  jurors  during  deliberations, 
questions  whether  his  statements  were 
made  before  jury  had  agreed  on  convic- 
tion, and  whether  they  were  prejudicial, 
were  questions  of  fact,  on  which  it  was 
proper  for  court  to  receive  evidence. 
Chambers  v.  U.  S.,  237  F.  513,  150  C. 
C.  A.  395. 

On  trial  for  carrying  on  business  of 
liquor  dealer  without  pa3ring  tax,  coun- 
sel's reference  in  opening  statement  to 
an  immoral  resort  in  the  same  building 
held  not  misconduct  justifying  a  vaca- 
tion of  the  verdict.  Foley  v.  U.  S..  241 
F.  587,  154  C.  C.  A.  363. 

Statements  by  counsel  for  a  plaintiff 
in  his  argument  to  the  jury  of  what 
had  been  done  by  juries  in  former  trials 
of  the  case  was  so  grossly  improper  as 
to  entitle  defendant  to  a  new  trial.  Mc- 
Kibben  v,  Philadelphia  &  R.  Ry.  Co. 
(C.  C.  A.)  251  F.  577.  v 

121/2.  ...  Waiver  of  objection^— An 
objection  to  argument  of  prosecuting 
counsel,  first  called  to  the  attention  of 
the  court  by  a  motion  for  a  new  trial, 
came  too  late.  Smith  ▼.  U.  S.,  231  F. 
25,  145  C.  C.  A.  213. 

(O  Rulings    and  instructions 

13.  Evidence^— Admission  of  incompe- 
tent testimony  without  objection  is  not 
a  ground  for  new  trial.  U.  S.  v.  Knoell 
(D.  C.)  230  F.  509. 

A  new  trial  granted  in  an  action  on 
an  award  of  damages  by  the  Interstate 
Commerce  Commission,  on  the  ground 
that  the  award,  which  was  part  of  the 
evidence  subm'itted  to  the  jury,  was 
made  on  an  erroneous  basis.  Clark 
Bros.  Coal  Mining  Co.  v.  Pennsylvania 
R.  Co.  (D.  C.)  238  F.  642. 

Defendant  could  not  complain,  on  a 
motion  for  a  new  trial,  that  evidence  to 
which  he  objected  was  admitted  for  a 
limited  purpose,  instead  of  generally. 
U.  S.  V.  Fischer  (D.  C.)  245  F.  477. 

The  admission  in  evidence  in  a  crim- 
inal case  of  adjpissions  of  defendant, 
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though  erroneous,  is  not  ground  for 
new  trial,  where  the  fact  admitted  was 
not  really  in  controversy,  and  was  inde- 
pendently proven.  U.  S.  v.  Stilson  (D. 
C.)  254  F.  120. 

15.  Objections   and  exceptions^— The 

objection  that  the  husband  of  the  bank- 
rupt cannot  testify  in  a  prosecution 
for  conspiracy  to  receive  property  of 
the  bankrupt  to  facts  incriminating  his 
wife  cannot  be  first  raised  on  the  mo- 
tion for  new  trial.  Knoell  v.  U.  S., 
239  F.  16.  152  C,  C.  A.  66,  affirming 
,  judgment  U.  S.  v.  Knoell  (D.  C.)  230  F. 
509. 

Where  no  oojection  was  made  to  the 
admission  of  incompetent  testimony  of 
one  of  the  defendants  incriminating  his 
wife,  though  the  attention  of  able  coun- 
sel for  defendants  was  called  to  the 
matter  by  the  court,  the  admission  of 
such  evidence  is  not  ground  for  new 
trial.  U.  S.  v.  Knoell  (D.  O.)  230  F. 
509. 

16.  Harmless  error.— Error,  if  an^ 
in  reimpaneling  jury  to  correct  techni- 
cal irregularity  in  sealed  verdict,  held  a 
mere  formality,  not  furnishing  ground 
for  a  new  trial.  Kawin  &  Co.  ▼.  Amer- 
ican Colortype  CJo.,  243  F.  317,  156  C. 
C.  A.  97. 

(D)  Disqualification   or   misconduct    of 

jury 

17.  Disqualification^— Juror's  owner- 
ship ot  one  share  of  stock  in  plaintiff 
railway  company  held  not  cause  for  new 
trial;  no  prejudice  being  shown.  Mem- 
phis St.  Ry.  Co.  V.  Illinois  Cent.  R.  Co., 
242  F.  617,  155  C.  C.  A.  307. 

18.  MIsoonductj— The  reading  in  a 
jury  room  by  one  of  the  jurors,  at  the 
request  of  the  others,  of  a  newspaper 
article  giving  an  account  of  former 
trials  of  the  case,  and  reflecting  on  the 
defendant,  held  to  entitle  defendant  to 
a  new  trial  after  an  adverse  verdict. 
McKibben  v.  Philadelphia  &  R.  Ry.  Co. 
(C.  C.  A.)  251  F.  577. 

That  jurors,  before  it  was  put  in  evi- 
dence, examined  a  map  of  a  railroad 
crossing  at  which  deceased  was  killed 
and  were  heard  discussing  the  case  does 
not  warrant  new  trial  for  misconduct. 
Hartwell  v.  Delaware,  L.  &  W.  R.  Co. 
(D.  C.)  234  F.  112. 

20.  Separation.— That,  notwithstand- 
ing order  against  separation  of*  jury, 
one  juror  left  the  others,  and  went 
to  his  office  for  about  20  minutes,  held 
not  ground  for  setting  aside  verdict,  in. 
absence  of  showing  of  injury.  Elder  v. 
U.  S.,  243  F.  84,  155  C.  C.  A.  614. 

22.  Objections  at  trlalw— Where  de- 
fendant contended  that  juror  during 
course  of  trial  asked  whether  he  would 
take  the  stand,  and  based  upon  such 
occurrences  a  claim  of  unfairness  on 
part  of  jury,  defendant,  having  failed  to 
-call  matter  to  court's  attention  before 
verdict,  is  not  entitled  to  do  so  there- 
after. Bowers  v.  U.  S.,  244  F.  641, 157 
C.  C.  A.  89. 
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(E)  Verdict  contrary  to  law  or  evidence 

23>/2-  Verdict  contrary  to  laww— A  con- 
viction on  all  of  the  eounts  for  a  sepa- 
rate criminal  act  in  a  single  transaction 
is  not  available  as  a  ground  for  a  new 
trial.    Orth  v.  U.  S.,  252  F.  666. 

24.  Verdict  contrary  to   evidence^— 

The  granting  or  refusing  of  a  new  trial 
for  insufficiency  of  evidence  rests  in  the 
discretion  of  the  court.  Towe  v.  U.  S., 
238  F.  557,  151  C.  C.  A.  493. 

26.  —  Suflldenoy  of  evidence.— Con- 
viction on  uncorroborated  testimony  of 
persons  convicted  of  crime  will  not  be 
set  aside  on  motion  for  new  trial,  unless 
unjust  in  judgment  df  court.  U.  S.  v. 
Knoell  (D.  C.)  230  F.  609. 

27. Conflicting  evidence.— Verdict 

for  defendant  in  personal  injury  action 
on  substantially'  conflicting  testimony 
held  not  to  be  set  aside,  though  regard- 
ed as  wrong  by  the  District  Judge. 
Stewart  ▼.  Boston  &  M.  R.  R.  (D.  C.) 
229  F.  862. 

30.  Inadequate  damages.- In  an  ac- 
tion for  breach  of  contract,  where  the 
jury  found  that  defendant  broke  the 
contract,  but  awarded  plaintiff  a  much 
less  sum  than  the  undisputed  evidence 
showed  it  was  entitled  to  recover,  held, 
that  the  verdict  was  so  inconsistent 
that  the  refusal  of  the  trial  court  to 
grant  plaintiff  a  new  trial  was  an  abuse 
of  discretion.  United  Press  Ass'ns  v. 
National  Newspapers  Ass'n  (C.  C.  A.)> 
254  F.  284. 

Where,  in  action  for  destruction,  by 
railroad  car,  of  auto,  and  killing  of  its 
driver,  contributory  negligence  might 
well  have  been  found,  plaintiff  will  not 
be  given  new  trial  because  of  verdict 
for  $1;  it  not  clearly  indicating  finding 
of  absence  of  contributory  negligence, 
and  inadequate  damages  from  prejudice, 
passion,  or  misconduct.  Vanek  v.  Chi- 
cago Great  Western  R.  Co.  (D.  C.)  252 
F.  871. 

31.  Excessive  damages.— See  Thrush 
V.  FuUhart,  230  F.  24,  144  C.  C.  A. 
322.  See,  also,  notes  under  particular 
statutes  giving  cause  of  action  for  dam- 
ages. 

(G)  Ncidy  discovered  evidence 

38.  Diligence.— On  a  motion  for  a 
new  trial,  in  an-  employe's  action  for 
injuries,  on  the  ground  of  ne\Yly  discov- 
ered evidence,  defendant  filed  affidavits 
stating  that  P.,  a  witness  for  plaintiff, 
told  the  affiants  that  he  had  made  a 
statement  to  defendant  regarding  the 
accident,  but  that  he  was  going  to  go 
with  the  other  side,  because  he  could 
get  more  money  out  of  the  other  side. 
Though  these  affidavits  were  taken  im- 
mediately after  the  trial,  no  satisfac- 
tory reason  for  not  interviewing  the  af- 
fiants before  the  trial  was  given,  and, 
though  defendant  claimed  to  have  been 
surprised  by  P.'s  testimony,  it  did  not 
make  any  suggestion  of  surprise  and 
ask    for    further    delay    at    the    trial. 
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Held,  that  defendant  had  not  met  the 
burden  of  showing  due  diligence  in  the 
production  of  the  alleged  newly  discoy- 
ered  evidence,  especially  as  the  evi- 
dence was  of  an  impeaching  character. 
Tomljanovich  v.  Victor-American  Fuel 
Co.  (D.  C.)  230  F.  467. 

III.  MOTIONS     FOR     NEW     TRIAL 

45.  Time  of  flllng.— A  breach  of  a 
court  rule  requiring  motions  for  new 
trial  to  be  made  four  days  after  entry 
of  verdict  is  a  mere  error  of  procedure 
not  affecting  jurisdiction.  Abbott  v. 
Brown,  36  S.  Ct  689,  241  U.  S.  606, 
60  L.  Ed.  1199. 

A  term  of  federal  District  Court, 
Southern  District  of  Florida,  which  un- 
der Comp.  St  1916,  IS  976-978,  1061, 
fflUBt  always  be  open  as  a  court  of  ad- 
miralty and  equity,  was  not  brought  to 
an  end,  so  far  as  criminal  business  was 
concerned,  so  as  to  prevent  granting  of 
new  trial,  by  adjournment  in  accord- 
ance with  court  rule  requiring,  pending 
temporary  absence  of  the  judge,  the 
derk  be  present  for  transaction  of 
business  under  orders  of  the  judge.    Id. 

48.  Determlnatioiiw— Where  the  court 
granted  a  new  trial  on  motion  of  both 
plaintiff  and  defendant,  a  vacation  of 
the  order  thereafter  on  motion  of  plain- 
til!  held  proper,  where  the  evidence 
was  not  in  dispute  and  there  had  al- 
ready been  three  nisi  prius  hearings. 
Alwart  Bros.  Coal  Co.  v.  Royal  Col- 
Uery  Co.,  234  F.  20,  148  C.  C.  A.  36, 

TECHNICAL     ERRORS    DISRE- 
GARDED 

CivU  oaM9e$ 

Defects  In  process,  proceedings,  and 
Jodgment — See  noteii  under  section 
1591. 

—  IflstnictlonSd— Any  error  in  rul- 
ing in  action  against  carrier  for  delay 
as  to  effect  of  accumulation  of  freight 
or  strike,  as  affecting  burden  of  proof, 
held  not  prejudicial  where  jury  were 
instructed  that  carrier  had  proved 
strike  beyond  its  control,  and  that  if 
no  negligence  was  shown  it  was  not  lia- 
ble and  burden  of  proof  was  on  plain- 
tiff. Pennsylvania  R.  Co.  v.  Olivit 
Bros.,  37  S.  Ct.  468,  243  U.  S.  574,  61 
L.  Ed.  90S,  affirming  judgment  Olivit 
Bros.  V.  Pennsylvania  R.  Co.,  96  A. 
589,  88  N.  J.  Law,  376. 

In  an  action  for  injuries  to  an  em- 
ploj^,  the  omission  of  the  court  to 
charge,  with  reference  to  one  of  sev- 
eral grounds  of  negligence,  that  it  must 
be  the  proximate  cause  of  the  injury  to 
be  actionable,  held  harmless.  Republic 
Iron  &  Steel  Co.  v.  Hines,  240  F.  77, 
153  C.  C.  A,  113. 

Refusal  of  unobjectionable  requests 
by  defendant  to  charge  on  assumption 
of  risk  held  not  prejudicial,  in  view  of 
another  request  by  defendant  on  that 
■abject,  which    was   given.      Southern 


Ry.  Co.  ▼.  McGuin,  240  F.  640,  153  C. 
O.  A.  447. 

Criminal  pro$eouiion9 

Decisions  prior  to  amendment  of  seo- 
tion.^-See  notes  under  statutes  defining 
particular  offenses. 

Defeote  In  Indict  mentis— See  botes  to 
section  1691. 

Presumption  of  prejudiced— Where  or- 
der of  court  excluding  all  spectators, 
except  relatives  of  defendants,  mem- 
bers of  bar,  and  newspaper  men,  de- 
prived defendants  of  public  trial  guar- 
anteed by  Constitution,  prejudice  will 
be  presumed,  and  affirmative  injury 
need  not  be  shown  to  justify  reversal. 
Davis  V.  U.  S.,  247  F.  394,  159  C.  C.  A. 
448,  L.  R.  A.  1918C,  1164. 
■  Prejudice  will  not  be  presumed  from 
trivial  errors,  and  in  order  to  justify 
reversal,  even  in  a  criminal  case,  it 
must  appear  that  the  error  was  sub- 
stantial, liinn  V.  U.  S.  (C  C.  A.)  251 
F.  476. 

Condnet  of  trial  In  generaij— Error  by 
the  trial  court  in  holding  competent 
evidence  admissible  as  rebuttal,  but  not 
in  chief,  is  not  reversible.  Kinser  v. 
U.  S.,  231  F.  856,  146  C.  C.  A.  52. 

Denial  of  request  of  accused's  counsel 
to  have  translation  of  letter  read  to 
him,  before  same  should  be  read  in 
open  court,  held,  in  view  of  purpose  of 
letter,  not  reversible  error.  Prdjun 
V   U.  S.  (C.  C.  A.)  237  F.  799. 

Sustaining  of  peremptory  challenge  to 
juror  on  behalf  of  defendants'  promised 
immunity,  and  having  no  real  interest 
in  the  defense,  held  not  prejudicial  to 
their  codefendants.  HeiUer  ▼.  U.  S., 
244  F.  140,  156  C.  C.  A.  568. 

Prosecutor's  failure  to  disclose  that 
certain  defendants  had  been  promised 
immunity  and  would  testify  for  the  gov- 
ernment held  not  prejudicial  to  their 
codefendants.    Id. 

Examination  of  witnesses.— Error  in 
permitting  improper  cross-examination 
of  an  impeaching  witness  held  cured  by 
a  charge  that  it  was  stricken  and  that 
the  jury  should  not  consider  it.  Kin- 
ser V.  U.  S,,  231  F.  856,  146  C.  C.  A. 
52. 

The  persistence  of  the  prosecuting 
atttorney  in  asking  accused  whether  his 
signature  to  an  exhibit  was  genuine, 
after  objection,  held  not  prejudicial,  in 
view  of  the  court's  ruling  and  offer  to 
charge.  Cooper  v.  U.  S.,  232  F.  81, 
146  C.  C.  A.  273,  certiorari  denied  36 
S.  Ct.  725,  241  U.  S.  675,  60  L.  Ed. 
1232. 

In  a  prosecution  for  counterfeiting, 
act  of  the  trial  court  in  examining  ac- 
cused as  to  admissions  of  guilt  held 
harmless  error.  Lepper  v.  V,  S.,  233 
F.  227,  147  C.  C.  A.  233. 

Refusal  of  court  to  compel  witness 
for  government,  in  prosecution  for  vio- 
lating White  Slave  Traffic  Act,  to  state 
source  o£  complaints  that  accused  was 
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running  disorderly  house,  held  not  er- 
ror; witness  admitting  on  cross-exami- 
nation that  his  testimony  to  that  fact 
was  based  on  such  complaint.  Prdjun 
V.  U.  S.  (C.  C.  A.)  237  h\  799. 

In  view  of  defendant's  testimony  and 
bis  denial,  held  that,  in  a  prosecution 
for  violation  of  §  4136b,  post,  by  carry- 
ing into  what  was  formerly  Indian  Ter- 
ritory intoxicating  liquors,  defendant 
was  not  prejudiced  by  questions  im- 
pliedly charging  him  with  selling  whisky 
therein.  Greer  v.  U.  S.,  240  F.  320, 
153  C.  C.  A.  246. 

Admission  of  evidence^— In  a  prosecu- 
tion for  using  the  mails  to  defraud,  the 
admission  of  parol  evidence  to  establish 
the  existence  of  the  corporation  whose 
stock  defendant  sold  was  not  prejudi- 
cial. Finnegan  v.  U.  S.,  231  F.  561, 
145  C.  C.  A.  447. 

In  a  prosecution  for  conspiracy  to 
use  mails  to  defraud,  admission' of  evi- 
dence that  defendants  participated  in 
a  confidence  game  wholly  disassociated 
with  the  conspiracy  held  prejudicial  in 
view  of  the  charge  tending  to  result  in 
a  conviction  on  proof-  of  other  offense 
than  the  one  set  out  in  indictment. 
Shea  V.  U.  S.,  236  F.  97,  149  O.  C.  A. 
307. 

Evidence,  in  prosecution  for  convert- 
ing and  abstracting  funds  of  national 
bank,  held  not  prejudicial  to  defendant, 
though  possibly  immaterial.  Sheridan 
V.  U.  S.,  236  F.  305,  149  C.  C.  A.  437. 

In  a  prosecution  under  §  4136b,  post, 
for  introducing  intoxicating  liquor  from 
outside  into  that  part  of  Oklahoma 
which  was  the  Indian  Territory,  held 
that,  in  view  of  his  admission,  testi- 
mony that  accused  was  engaged  in  haul- 
ing whisky  was  not  prejudicial.  Black- 
well  V.  U.  S.,  236  F.  912,  150  C.  O.  A. 
174. 

In  prosecution  for  rape  on  girl  un- 
der age  of  consent,  erroneous  admission 
of  evidence  of  her  statement  to  inti- 
mate friend  concerning  the  act  held 
prejudicial  error.  Callahan  v.  U.  S., 
240  F.  683,  153  C.  0.  A.  481. 

On  trial  for  fraudulent  use  of  mails, 
evidence  of  embezzlement  by  party 
against  whom  case  had  been  discon- 
tinued held  prejudicial.  McDonald  v. 
U.  S..  241  F.  793, 154  C.  C.  A.  495. 

The  admission  of  evidence  not  preju- 
dicing defendants  was  not  reversible 
error.  McKelvey  v.  U.  S.,  241  F.  801, 
154  C.  0.  A.  503. 

Admission  of  conversation  stated  to 
have  been  had  on  the  5th  or  6th  of 
September,  or  somewhere  along  there, 
as  impeachment,  held  not  erroneous,  in 
the  absence  of  prejudice.  Pablo  v.  U. 
S..  242  F.  905,  155  C.  C.  A.  493. 

In  prosecution  under  Criminal  Code' 
§S  37,  215  (Comp.  St.  1916,  $§  10201, 
10385),  for  violation  of  and  conspiracy 
to  violate  section  215,  admitting  in  evi- 
dence account  book  showing  receipt 
of  $130,000  realization  charges  held 
without  prejudice.  Freeman  v.  U.  S., 
244  F.  1,  156  0.  0.  A.  429,  certiorari 
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denied  38  S.  Ct  12,  245  U.  S.  654,  62 
L.  Ed.  533. 

Secondary  evidence  of  contents  of  two 
telegrams  held  not  reversible  error, 
where  latter  was  stricken  out  because 
government  was  unable  to  make  pre- 
liminary proofs.  Simpson  v.  U.  S.,  245 
F.  278,  157  C.  C.  A.  470,  certiorari  de- 
nied 38  S.  Ct.  133,  245  U.  S.  667,  62 
li.  Ed.  538. 

Erroneous  admission  of  judgment  roll 
of  another  prosecution  against  defend- 
ant which  he  testified  had  been  quashed 
held  prejudicial  error.  BuUard  v.  U. 
S.,  246  F.  837,  158  a  O.  A.  177. 

Admission  of  hearsay  evidence  that 
sheriff  had  found  defendant's  still  held 
harmless  in  view  of  sheriff's  testimony. 
Id. 

In  prosecution  for  introducing  intox- 
icating liquor  into  that  part  of  Okla- 
homa which  was  formerly  Indian  Ter- 
ritory, in  violation  of  §  4136b,  post, 
where  connection  of  defendants  with 
purchase  and  shipment  of  liquor  was 
clearly  and  indisputably  shown,  and  it 
was  proven  without  contradiction  that 
one  of  defendants  gave  his  check  on 
Oklahoma  bank  in  payment  for  liquors, 
Humission  of  oral  testimony  as  to 
amount  of  check  and  bank  on  which  it 
was  drawn  was  harmless.  De  Moss  v. 
U.  S.  (C.  C.  A.)  250  F.  87. 

—  Cure  by  other  evidence^-^Error, 
if  any,  in  admitting  evidence  compe- 
tent in  chief  as  rebuttal,  was  cured  by 
permitting  defendant  in  surrebuttal  to 
introduce  evidence  as  fully  as  if  the 
government's  case  in  chief  had  just 
closed.  Kinser  v.  U.  S.,  231  F.  856, 
146  C.  C.  A.  52. 

Erroneous  admission  of  improper 
evidence  is  cured,  where  defendant  sub- 
sequently introduced  evidence  to  same 
effect.  Dean  ▼.  U.  S.,  246  F.  568,  158 
O.  C.  A.  538. 

The  admission  of  evidence  is  not 
ground  for  reversal,  where  the  same 
facts  were  afterwards  shown  by  de- 
fendant's testimony.  Garanflo  v.  U.  S., 
246  F.  910,  159  0.  0.  A.  182. 

Where  in  prosecution  vfor  conspiracy 
to  use  mails  in  connection  with  scheme 
to  defraud,  certain  advertisements  of 
one  of  defendants  were  received  under 
stipulation,  admission  of  other  similar 
advertisements  was  not  harmful.  Hols- 
man  V.  U.  S.,  248  F.  193,  160  C.  0.  A. 
271. 

In  a  prosecution  for  knowingly  giving 
false  testimony  in  a  naturalization  pro- 
ceeding, the  admission  of  a  transcript 
of  the  stenographer's  notes  of  the  pro- 
ceeding was  harmless,  where  defendant 
himself  testified  to  the  same  facts 
shown  by  the  transcript  Gregorat  v. 
Uf  S.,  249  F.  470,  161  C.  O.  A.  428. 

— —  Cure  by  striking  out  or  Instruc- 
tion.—Where  court  struck  out  state- 
ments volunteered  by  witness  and  told 
jury  to  disregard  them,  held,  that  there 
was  no  reversible  error,  especially 
where  objection  was  to  the  questions 
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rather  than  the  objectionable  answers. 
Cuomo  V.  U.  S,,  231  P.  116,  145  0.  0. 
A.  304. 

Error  in  admitting  evidence,  which 
was  not  specially  prejudicial,  was  cored 
by  striking  th.e  testimony  from  the 
record  before  the  witness  left  the 
stand.   Kinser  ▼.  U.  S.,  231  F.  856,  146 

\j,  \j.  A..  O^. 

In  a  prosecution  for  conspiring  to 
use  the  malls  in  connection  with  a 
scheme  to  defraud,  error  in  admitting 
evidence  of  a  patent  expert  as  to  the 
scope  and  validity  of  patents  of  cor* 
poration,  whose  stock  defendants  were 
selling,  held,  in  view  of  the  charge, 
not  prejudicial.  Menefee  t.  U.  S:,  236 
P.  826,  150  O.  C.  A.  88. 

It  is  only  when  evidence  erroneously 
admitted  in  a  criminal  case  is  of  such 
apparent  weight  and  so  prejudicial  in 
effect  that  the  judicial  warning  against 
it  seems  light  and  unavailing  by  com- 
parison that  the  error  remains  uncured 
by  striking  it   out.    Xiooker  v.   U.   S., 

240  F.  932,  153  O.  C.  A.  618. 

Where  court  improperly  admitted  in 
evidence  over  objection  of  one  of  de- 
fendants, affidavit  made  by  his  alleged 
coconspirator  which  did  not  relate  to 
conspiracy,  error  was  cured  by  instruc- 
tiun  tJiat  only  those  things  said  or 
done  by  one  conspirator  in  furtherance 
of  objects  are  chargeable  against  other 
conspirators.  Holsman  v.  U.  S.,  248 
F.  193,  160  0.  C.  A.  271. 

Exduslon  of  evidenoe^— In  prosecu- 
tion for  using  mails  in  connection  with 
scheme  to  defraud  in  establishing  agen- 
cies for  fire  extinguishers,  where  gov- 
ernment introduced  evidence  that  rep- 
resentations as  to  extinguishers'  effica- 
cy were  false,  exclusion  of  letters 
strengthening  defendants'  belief  in 
their  efficacy  held  prejudicial.  Hair  v. 
U.  S.,  240  F.  333,  153  C.  0.  A.  259. 

On  trial  for  using  mails  in  further- 
ance of  scheme  to  defraud  in  connec- 
tion with  bank's  reports,  .exclusion  of 
evidence  tending  to  negative  fraudulent 
intent  on  part  of  cashier  held  prejudi- 
cial to  other  defendants,  as  well  as  to 
cashier.  Sparks  v.  U.  S.,  241  F.  777, 
154  C.  C.  A.  479. 

The  exclusion  of  evidence  offered  by 
defendant  on  trial  for  conspiracy  held 
not  prejudicial  error.  Roberts  v.  U.  S., 
248  P.  873, 160  C.  C.  A.  631,  certiorari 
denied  38  S.  Ct.  583,  247  U.  S.  522, 
62  L.  Ed.  1247. 

Improper     argumentw^Remarks     of 

district  attorney  in  presence  of  the 
jury,  constituting  misconduct  held  not 
prejudicial,  because  evidence  was  so 
dear  and  convincing  that  the  jury  could 
not  have  found  otherwise  than  as  they 
fid.  Robbins  v.  U.  S.,  229  F,  987,  144 
C.  C.  A.  260. 

Though  court  did  not  act  on  objection 
to  argument,  held,  that  there  was  no 
reveraible  error,  unless  argument  was 
plainly  unwarranted  and  clearly  in- 
jurious to  accused.     Sparks  v.  IF.  S., 

241  F.  777,  154  0.  G.  A.  479. 


Improper  argument  of  prosecutor  is 
no  ground  for  reversal,  where  jury 
were  explicitly  directed  to  disregard 
it.  Phelan  v.  U.  S.,  249  F.  43,  161  O. 
0.  A.  103. 

I nstruction8.F-0 onviction  under 
White  Slave  Traffic  Act  June  25,  1910 
(Comp.  St.  1916,  §  8814)  will  not  be 
reversed  because  of  refusal  to  instruct 
that  certain  testimony  was  that  of  ac- 
complices, to  be  received  with  caution 
and  believed  only  when  corroborated. 
Caminetti  v.  U.  S.,  37  S.  Ot  192,  242 
U.  S.  470,  61  L.  Ed.  442,  L.  R.  A. 
1917F,  502,  Ann.  Cas.  1917B,  1168,  af- 
firming judgments  Diggs  v.  Same,  220 
F.  545,  136  O.  C.  A.  147,  and  Hays  v. 
Same,  231  F.  106,  145  C.  O.  A.  294. 

Instruction  that  defendants  should  be 
found  guilty  under  all  counts,  if  guilty 
under  one,  held  harmless,  where  sen- 
tence was  impossible  under  any  one 
count.  Sparks  v.  U.  S.,  241  F.  777, 154 
O.  C.  A.  479. 

Failure  to  charge  that  guilt  of  de- 
fendants of  fraudulent  use  of  mails  was 
dependent  on  actual  intent  held  not 
prejudicial  as  to  one  defendant.  Mc- 
Donald V.  U.  S.,  241  F.  793,  154  O. 
C.  A.  495. 

Refusal  to  make  defendants'  guilt 
of  fraudulent  use  of  mails  dependent 
on  actual  intent  held  prejudicial  as  to 
defendant  whose  claim  of  good  faith 
was  a  question  of  fact.     Id.   . 

Where  evidence  showed  only  illicit 
distillation  of  whisky,  instrurtion  au- 
thorizing conviction  on  proof  of  dis- 
tillation of  rum,  brandy,  or  whisky  was 
harmless,  though  indictment  specified 
only  whisky.  Bullard  v.  U.  S.,  245  F. 
837,  158  C.  O.  A.  177. 

Error  cured  by  verdlotw^Where  de- 
fendant was  convicted  on  other  counts 
as  well,  and  such  conviction  would  in  * 
any  event  sustain  the  sentence  im- 
posed, the  denial  of  a  continuance  to 
obtain  testimony  germane  to  only  one 
of  the  counts,  though  improper,  is  no 
ground  for  reversal,  on  writ  of  error. 
Young  V.  U.  S.  (C.  C.  A.)  249  F.  935. 

The  erroneous  refusal  to  direct  an 
acquittal  on  a  count  under  Criminal 
Code,  §  141  (Oomp.  St.  1916,  |  10311), 
for  aiding  a  convict  to  escape  from  a 
federal  penitentiary,  was  not  preju- 
dicial, where  a  conviction  under  a  sec- 
ond count  thereunder  for  harboring  and 
concealing  the  convict  to  prevent  his 
discovery  and  arrest  was  supported  by 
the  evidence,  and  the  sentence  was 
not  in  excess  of  the  maximum  provided 
for  that  offense.  Orth  v.  U.  S.  (C.  C. 
A.)  252  F,  569. 

In  prosecution,  under  Penal  Code,  f 
215  (Comp.  St.  1916,  §  10385),  for  us- 
ing mails  to  defraud,  and  for  a  con- 
spiracy to  commit  such  offense,  re- 
fusal to  require  prosecution  to  elect 
was  not  prejudicial,  where  defendant 
was  convicted  only  of  the  first  offense 
and  sentenced  for  13  months  and  to 
pay  costs,  where  the  statute  authoriz- 
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ed  a  fine  of  not  more  than  $1,000»  or 
an  impriBonment  of  not  more  than  five 
years,  or  both.  *  Sidebotham  y.  U.  S. 
(O.  C.  A.)  253  F.  417. 

Sentencew— Where  punishment  im* 
posed  on  two  counts  was  the  same  and 
ran  concurrently,  defendants  held  not 
prejudicedi  even  though  evidence  did 
not  warrant  a  verdict  of  guilty  on  one 
count.  Morris  v.  U.  S.,  229  F.  516,  143 
C.  C.  A.  584. 

Where  defendant  was  convicted  un- 
der two  indictments  and  sentenced  un- 
der each  verdict  concurrently,  the  fact 


that  the  conviction  under  one  indict- 
ment was  erroneous  cannot  affect  the 
sentence  where  it  was  warranted  un- 
der the  other  indictment.  Daeche  v. 
U.  S.  (O.  C.  A.)  250  F.  566. 

That  defendant  through  a  clerical  er- 
ror was  sentenced  on  counts  which  had 
been  withdrawn  from  the  jury  held  not 
ground  for  reversal,  where  the  punish- 
ment was  not  greater  than  might  have 
been  in^posed  under  any  one  of  the 
counts.  Roberto  t.  U.  S.,  248  F.  873, 
160  C.  C.  A.  631,  certiorari  denied  38 
S.  Ct.  583,  247  U.  S.  522,  62  L.  Ed. 
1247. 


§  1249.  (Jud.  Code,  §  272.)     Parties  may  manage  their  causes  per- 
sonally or  by  counsel. 


Attorney's    autliority.<*Coun8el  may 

bind  his  client  to  orders  and  judgments 
made  in  progress  of  cause  and  in  in- 
terest of  client,  a  compromise  settle- 
ment, approved  by  the  court,  being 
binding  on  the  client;  but  he  has  no 
general  power  to  execute  a  retraxit  or 
disclaimer,  or  otherwise  bind  his  client 
by  the  surrender  of  his  rights.  Glov- 
er V.  Bradley,  233  F.  721,  147  C.  O.  A. 
487,  Ann.  Cas.  1917A,  921. 


Without  special  authority,  an  attor- 
ney cannot  enter  a  disclaimer  for  his 
client.  McFariand  v.  Curtin,  233  F. 
728,  147  O.  C.  A.  494. 

Remedies  of  dienL— /The  remedy  of 
a  client  for  the  disclosure  by  his  at- 
torney of  information  imparted  to  him 
in  confidence,  to  the  client's  injury,  is 
by  an  action  at  law  for  damages.  Uni- 
versal Sav.  Corporation  v.  Morris  Plan 
Co.  of  New  York  (D.  O.)  234  F.  382. 


§  1251a.  (Jud.  Code,  §  274a.  Act  March  3,  1915,  c.  90.)  Amend- 
ments to  pleadings  in  suits  at  law  which  should  have  been 
brought  in  equity,  or  vice  versa. 


Declslens  prior  to   statutOw— It  was 

improper  for  the  federal  District  Court 
for  New  York  to  transfer  to  the  equity 
side  an  action  at  law  for  damages  for 
breach  of  a  contract  to  make  a  be- 
quest. In  re  Simons.  38  S.  Ct.  497,  247 
U.  S.  231,  62  L.  Ed.  1094.  And  see 
Waldo  V.  Wilson,  231  F.  654,  145  C.  C. 
A.  540,  reversing  decree  (D.  C.)  Wil- 
son V.  Waldo,  221  F.  505,  and  certiorari 
denied  Id,,  36  S.  Ct.  724,  241  U.  S.  673, 
60  L.  Ed.  1231. 

Purpose  and  effect  of  statu te^-See 

U.  S.  V.  United  States  Fidelity  &  Guar- 
anty Co.,  247  F.  16,  159  C.  C.  A. 
234,  and  Keatley.  v.  United  States  Trust 
Co.  (C.  C.  A.)  249  F.  296. 

This  section  relates  only  to  the  power 
of  the  court  where  a  suit  has  been 
improperly  brought  either  on  the  equity 
or  law  side  and  authorizes  amendments 
to  make  the  pleadings  conform  to  the 
proper  practice,  but  does  not  validate 
a  ti'ansfer  from  tbe  equity  to  the  law 
side  of  the  court  made  before  its  en- 
actment. Waldo  V.  Wilson,  231  F.  654, 
145  C.  C.  A.  540,  reversing  decree  Wil- 
son V.  Waldo  (D.  C.)  221  F.  505.  and 
certiorari  denied  Id.,  36  S.  Ct.  724.  241 
U.   S.  673,  60  L.   Ed.   1231. 

In  view  of  this  section,  defendant 
cannot  complain  that  a  suit  to  recover 
commissions  received  by  a  factor  in  vi- 
olation pf  Penal  Law  N.  Y.  §  439,  was 
brought  on  the  equity  side  of  the  court. 
Palmer  v.  Doull  Miller  Co.  (D.  C.)  233 
F.  309. 

Suit  in  equity.oln  view  of  this  sec- 
tion, a  suit  in  equity  by  a  trustee  in 
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bankruptcy  to  set  aoide  a  consignment 
agreement  under  which  defendants  fur- 
nished goods  to  bankrupt,  and  to  de- 
clare defendants  trustees  for  goods  re- 
turned, might  be  maintained,  though  it 
was  unnecessary  to  have  the  agreement 
set  aside,  and  the  suit  was  in  effect  an 
action  at  law  to  recover  a  preference; 
the  suit  being  a  proper  resort  to  the 
equity  powers  of  a  court  of  bankrupt- 
cy.   Taylor  v.  Fram  (D.  C.)  243  F.  733. 

Time  for  amend ment^->The  right  to 
amend  pleadings  "at  any  stage  of  the 
cause"  includes  the  right  to  make  a 
motion  therefor  under  a  mandate  from 
an  appellate  court  directing  further 
proceedings,  although  the  term  of  court 
during  which  the  mandate  was  filed 
has  expired.  District  of  Columbia  v. 
Washington  Terminal  Co.,  47  App.  D. 
C.   570. 

Transfer  of  cause*— See  Equitable 
Trust  Co.  of  New  York  v.  Denver  & 
R.  G.  R.  Co.  (C.  C.  A.)  250  F.  327; 
Special  School  Dist.  of  Ash  down,  Ark., 
V.  Jones  (C.  C.  A.)  250  F.  440. 

Where  a  bill  is  insufficient  to  give 
a  federal  court  jurisdiction  in  equity, 
but  states  a  cause  of  action  at  law,  the 
court  is  required  by  this  act  to  transfer 
the  cause  to  the  law  side.  John  A. 
Roebling's  Sons  Co.  of  California  v. 
Kinnicutt  (D.  C)  248  F.  596. 

IMode  of  review.^An  appeal  from  the 
Supreme  Court  of  Porto  Rico  in  a 
case  turning  upon  questions  of  law  only 
will  not  be  dismissed,  because  review 
should   have   been   sought  by   writ   of 
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error.    Sola  v.  Cintron  &  Aboy,  237  P. 
«,  150  C.  C.  A.  263. 

Where  a  bill  for  partition  waB  dis- 
missed on  the  ground  that  there  was 
a  disputed  question  of  title  involved 
and  that  the  plaintifTs  had  an  adequate 
remedy  at  law,  this  court  on  an  appeal 
by  the  plaintiffs  will  entertain  the  ap- 
peal;   the   record    showing    there   was 


no  disputed  question  of  fact  involved.' 
Staub  V.  Staub,  47  App.  D.  C.  180. 

Cited  without  definite  application, 
Columbia -Knickerbocker  Trust  Co.  v. 
Abbot  (C.  C.  A.)  247  F.  833;  Hunger 
T/aundry  Co.  v.  National  Marking  Mach. 
Co.  (O.  C.  A.)  252  F.  144;  Marquette 
Cement  Mining  Co.  v.  Oglesby  Coal 
Co.  (D.  C.)  253  F.  107. 


§  1251b.  (Jud.  Code,  §  274b.  Act  March  3,  1915,  c.  90.)  Equitable 
defenses  and  equitable  relief  in  actions  at  law;  review  of  judg- 
ments or  decrees  in  such  cases. 


Effect  ef  eectlon.— See  U.  S.  ▼.  United 
Seates  Fidelity  &  Guaranty  Co.,  247  F. 
16,  159  C.  C.  A.  234;  Special  School 
Dist  of  Ashdown,  Ark.,  v.  Jones  (C. 
C.  A.)  250  F.  440. 

This  section  contemplates  only  relief 
as  between  the  original  parties,  and  it 
is  not  a  bar  to  an  ancillary  suit,  in  the 
nature  of  a  bill  of  interpleader,  where 
other  parties  are  necessary.  Sherman 
Nat  Bank  of  New  York  v.  Shubert 
Theatrical  Co.,  247  F.  256,  159  C.  C. 
A.  350,  affirming  order  (D.  O.)  238  F. 
225. 

This  section  renders  unimportant 
question  whether  action  is  legal  or 
equitable,  by  permitting  equitable  de- 
fenses in  a  law  action.  C.  &  A.  Ry. 
Co.  V.  Pressed  Steel  Car  Co.,  243  F. 
883,  156  O.  C.  A.  395. 

Equitable  defenses  and  reiiefw— See 
Wolfe  V.  Murphy,  47  App.  D.  C.  296. 

A  buyer  can  plead  the  equitable  de- 
fense of  fraudulent  misrepresentations 
in  an  action  of  assumpsit  against  him 
by  the  seller  for  the  purchase  price 
of  the  goods.  Burroughs  Adding  Mach. 
Co.  V.  Scandinavian-American  Bank 
(D.  C.)  239  F.  179. 

Where  plaintiff's  cause  of  action 
against  two  of  defendants  was  to  pre- 
vent waste,  equity  may  enjoin  other 
defendants  assisting  them,  even  though 
plaintirs  cause  of  action  against  such 
defendants  was  legal  in  its  nature. 
Beatty  Oil  &  Gas  Co.  v.  Blanton  (D. 
C.)  245  F.  979. 

Maintenance  of  action  for  trespass 
against  grantee  in  timber  deeds  will 
not  be  enjoined  on  theory  that  inter- 
ference with  rights  might  prevent  re- 
moval of  timber  within  period  of  ex- 
tension, for  that  equitable  relief  could 
be  obtained  in  law  court.  United  Tim- ' 
ber  Corporation  v.  Bivens  (D.  C.)  248 

P.  554. 

Where  plaintiff  sued  at  law  for 
breach  of  contract,  it  was  admissible 
for  defendant  by  cross-petition  to  seek 
reformation  of  the  contract.  Upson 
Nut  Co.  V.  American  Shipbuilding  Co. 
(D.  C.)  251  F.  707. 

Reply-— Whore  answer  in  action  at 
law  pleaded  release  as  purely  legal  de- 
fense, plaintiff  is  not  entitled,  by  filing 
replication,  to  obtain  cancellation  of 
auch  release,  under  this  section.    Keat- 


ley  V.  United  States  Trust  Co.,  249  F. 
296,  161  C.  O.  A.  304,  certiorari  de- 
nied 38  S.  Ct.  579,  247  U.  S.  511,  62 
L.    Ed.    1242. 

In  an  action  for  personal  injuries, 
where  defendant  pleaded  a  release  and 
plaintiff  was  not  required  to  reply  under 
the  law  unless  so  required  by  order  of 
the  court,  a  motion  to  dismiss  on  the 
ground  that  a  court  of  law  had  no  ju- 
risdiction would  be  denied,  since  while 
in  .the  federal  courts  matters  cog- 
nizable in  equity  cannot  be  considered 
on  the  law  side  of  the  court,  and  while 
the  only  fraud  permissible  to  be  proved 
at  law  would'  be  fraud  touching  the 
execution  of  the  instrument,  it  could 
not  be  assumed  that  the  release  was 
executed  as  alleged  or  that  plaintiff 
could  only  get  relief  from  the  release 
in  equity.  Cline  v.  Southern  Ry.  Co. 
(D,  C.)  231  F.  238. 

Determination  of  equitable  Issuee^- 

Under  this  section,  authorizing  equita- 
ble relief  in  actions  at  law,  and  in  view 
of  Const  art.  3,  §  2,  held  that,  while 
equitable  relief  can  be  granted  in  law 
cases,  procedure  remains  distinct,  and 
equitable  suit  should  be  disposed  of  be- 
fore trial  of  action  at  law.  Union  Pac. 
R.  Co.  V.  Syas,  246  F.  561,  158  C.  C. 

A.  531. 

In  action  for  personal  injuries,  where 
plaintiff  attacked  a  release  set  up  as 
having  been  procured  by  fraud,  ques- 
tion of  fraud,  while  it  may  be  submitted 
to  jury  for  advisory  verdict,  should  not 
be  submitted  to  same  jury  trying  the 
action,  though  equitable  relief  is  al- 
lowable in  actions  at  law.    Id. 

Where  equitable  defense  is  interpos- 
ed in  action  at  law,  it  will  have  to  be 
disposed  of  by  court  sitting  as  a  chan- 
cellor before  trial  of  action  at  law  to 
jury.  Fay  v.  Hill,  249  F.  415,  161  C. 
O.  A.  389. 

Appeal  or  writ  of  error.— Where  the 
answer  to  an  action  at  law  on  a  coij- 
tract  was  in  effect  a  bill  in  equity, 
seeking  reformation  and  incidentally  to 
enjoin  the  action  at  law,  the  proceeding 
was  converted  into  an  equitable  one, 
and  hence  appeal,  instead  of  writ  of 
error,  was  the  appropriate  method  for 
review.  Philippine  Sugar  Estates  De- 
velopment Co.  V.  Government  of  Phil- 
ippine Islands,  38  S.  Ct.  513,  247  U.  S. 
385,  62  L.  Ed.  1177. 
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-»-  Absence     of     court     rulew^In 

the  absence  of  a  rule  of  court  to  the 
contrary,  an  action  at  law  in  which  an 
equitable  defense  is  pleaded,  under 
this  section,  maj  be  reviewed  either  by 
error  or  appeal.  Maine  Northwestern 
Development  Co.  v.  Northwestern 
Commercial  Co.,  240  F.  583,  153  C.  C. 


A.  387;  Union  Pac.  R.  Co.  v.  Syas,  246 
F.  561,  158  C.  C.  A.  531. 

Cited  without  definite  application, 
Columbia-Knickerbocker  Trust  Co.  v. 
Abbot  (C.  C.  A.)  247  F.  833;  Royal 
Union  Mut.  life  Ins.  Co.  ▼.  Lloyd  (C. 
C.  A.)  254  F.  407. 


1251c.  (Jud.  Code,  §  274c.  Act  March  3,  1915,  c.  90.)  Amend- 
ments to  show  jurisdiction  based  on  diverse  citizenship  of 
parties. 

Cited  without  definite  applioatioiiy 
Columbia-Knickerbocker  Trust  Co.  ▼• 
Abbot  (C.  C.  A.)  247  F.  833. 


CHAPTER  TWELVE— JURIES 


See. 

1252.  Qualifications  and  exemptions  of 

jurors. 

1253.  Jurors,  how  drawn. 

1254.  Jurors,  to  be  apportioned  in  the 

district 


Sec. 

1255.  Race  or  color  not  to  exclude. 

1256.  *Venire,  how  issued  and  served. 

1257.  Talesmen  for  petit  juries. 
1264.  Challenges. 


§  1252.  (Jud.  Code,  §  275.)     Qualifications  and  exemptions  of  ju- 
rors. 


4.  Qualifications  of  JurorsH*T7nder 
this  section,  Const.  S.  C.  art.  5,  §  22, 
requiring  each  juror  to  be  a  qualified 
elector  of  good  moral  character,  and 
article  2,  §  6,  disqualifying  persons 
convicted  of  certain  named  offenses, 
one  who  had   been  convicted   on  plea    . 


of  guilty  of  a  violation  of  the  act  to 
regulate  commerce  by  making  false 
reports  of  the  weight  of  certain  ar- 
ticles shipped  was  not  thereby  disquali- 
fied to  serve  as  a  grand  juror.  Chris- 
topoulo  V.  U.  S.  (C.  C.  A.)  230  F.  788. 


§  1253.  (Jud.  Code,  §  276,  as  amended,  Act  Feb.  3,  1917,  c.  27.) 
Jurors,  how  drawn. 
All  such  jurors,  grand  and  petit,  including  those  summoned  dur- 
ing the  session  of  the  court,  shall  be  publicly  drawn  from  a  box 
containing,  at  the  time  of  each  drawing,  the  names  of  not  less  than 
three  hundred  persons,  possessing  the  qualifications  prescribed  in 
the  section  last  preceding,  which  names  shall  have  been  placed 
therein  by  the  clerk  of  such  court,  or  a  duly  qualified  deputy  clerk, 
and  a  commissioner,  to  be  appointed  by  the  judge  thereof,  or  by  the 
judge  senior  in  commission  in  districts  having  more  than  one  judge, 
which  commissioner  shall  be  a  citizen  of  good  standing,  residmg  in 
the  district  in  which  such  court  is  held,  and  a  well-known  member 
of  the  principal  political  party  in  the  district  in  which  the  court  is 
held  opposing  that  to  which  the  clerk,  or  a  duly  qualified  deputy 
clerk  then  acting,  may  belong,  the  clerk,  or  a  duly  qualified  deputy 
clerk,  and  said  commissioner  each  to  place  one  name  in  said  box 
alternately,  without  reference  to  party  afTiliations  until  the  whole 
number  required  shall  be  placed  therein.     (39  Stat.  873.) 

This  section  was  amended  by  Act  Feb.  3,  1917,  c.  27,  cited  above,  by  in- 
serting therein  the  provisions  relating  to  a  duly  qualified  deputy  clerk. 

Notes  of  Deciaioiui 

4.  Drawing  of  Jurors^— Under  this 
section  before  amendment  of  1917, 
held,  that  clerk  of  District  Court 
should  participate  in  drawing  of  grand 
jury,  and  where  grand  jury  was  drawn 
by  deputy  clerk  and  a  commissioner  of 
same  political  party,  it  was  not  law- 
ful, and  indictment  found  is  subject  to 
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attack.    Dunn  v.  U.  S.,  238  F.  508,  161 
C.  C.  A.  444. 

12.  Use  of  Jurors  drawiid— That  there 
was  no  colored  person  of  African 
descent  on  the  grand  jury  held  not 
ground  for  abatement.  Younge  ▼. 
U.  S.,  242  F.  788,  iri5  C.  C.  A.  376, 
certiorari  denied  38  S.  Ct.  13,  245  U. 
S.  650,  62  li.  Ed.  633. 
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§  1254.  (Jud.  Code,  §  277.)     Jurors,  to  be  apportioned  in  the  dis- 
trict. 


Construction,  operation,  and  validity 

•f  statute.— Drawing  jurora  from  only 
one  division  of  district  held  not  a  vio- 
lation of  Const.  Amend.  6,  especially  in 


view  of  this  section.  Rnthenberg  ▼. 
U.  S.,  38  S.  Ct.  168,  245  U.  S.  480,  62 
L.  Ed.'  414. 


§  1255.  (Jud.  Code,  §  278.)     Race  or  color  not  to  exclude. 


Failure   to   include   colored   persons 

01  Juryw— That  there  was  no  colored 
person  of  African  descent  on  the  grand 
jury  held  not  ground  for  abatement, 
where  there  was  no  showing  that  they 


were  excluded  from  service.  Tounge 
V.  U.  S.,  1^2  F.  788,  155  C.  O.  A.  376, 
certiorari  denied  38  S.  Ct.  13,  245  U. 
S.  656,  62  L.  Ed.  533. 


§  1256.  (Jud.  Code,  §  279.)     Venire,  how  issued  and  served. 


Applicability  of  statutOw— As  Comp. 
UwB  Alaska,  f  2228,  relating  to  selec- 
tion of  jury,  makes  no  provision  for 
appointment  of  elisor,  and  none  of  the 
other  statutes  makes  any  similar  pro- 
Yision,  Comp.  St  1916,  f§  1256,  1257, 
are  applicable  in  case  of  marshal's  in- 
terest. Johnson  v.  U.  S.,  247  F.  92, 
159  C.  C.  A.  310. 


Interest  of  marshal.— Where  mar- 
shal out  of  his  own  funds  paid  person 
to  detect  gambling,  and  prosecution 
was  based  on  information  so  obtained, 
held,  that  he  was  not  an  indifferent 
person,  and  special  officer  to  serve 
special  venire  should  be  appointed  un- 
der Comp.  St.  1916,  §§  1256,  1257. 
Johnson  v.  U.  S.,  247  F.  92,  159  C. 
C.  A.  310. 


§  1257.  Qud.  Code,  §  280.)     Talesmen  for  petit  juries. 

See  Johnson  v.  U.  S.,  247  F.  92,  159 
'  C.  C.  A.  310;  notes  under  §  1256. 

§  1264.  (Jud.  Code,  §  287.)     Challenges. 

16.  Nature  and  extent  of  examina- 
tion/—It  is  not  an  abuse  of  discretion 
to  refuse  to  allow  counsel  to  ask  the 
yeniremen  questions  calculated  to  be 
misunderstood.  Watlington  v.  U.  S., 
233  P.  247,  147  C.  C.  A.  253. 

Examination  of  jurors  on  the  point  of 
prejudice  against  capital  punishment, 
determination  of  which  is,  by  Comp.  St. 
1916,  I  10504,  committed  to  the  jury. 


should  be  confined  to  ascertainment  of 
their  views  and  the  strength  thereof, 
with  the  sole  object  of  determining 
whether  they  would  approach  the  issue 
in  the  proper  frame  of  mind.  Manuel 
V.  U.  S.  (C.  C.  A.)  254  F.  272. 

Cited    without    definite    application, 
Schwartzberg  y.  U.  S.  (C.  C.  A.)  241  F. 

348. 


CHAPTER  THIRTEEN— GENERAL  PROVI- 

SIGNS 

§  1266.  (Jud.  Code,  §  289.)     Circuit  Courts  abolished. 


Effeot  of  abolition  of  Circuit  Courts.^ 

Abolition  of  federal  Circuit  Courts  by 
this  section  removed  any  authority  for 
appeal  to  Supreme  Court  from  Circuit 
Court  of  Appeals  in  habeas  corpus  aris« 


ing  under  Rev.  St.  §§  763,  764,  Horn  v. 
Mitchell,  37  S.  Ct.  293,  243  U.  S.  247. 
61  L.  Ed.  700,  dismissing  appeal  232 
F.  819,  147  C.  0.  A.  13. 


§  1268.  (Jud.  Code,  §  291.)     Powers  and  duties  of  circuit  courts 
imposed  upon  district  courts. 

Operation  of  statute.^See  Wm.  Ed- 
wards Co.  V.  La  Dow  (C.  C.  A.)  230  F. 
378,  and  Maryland  Casualty  Co.  of^Bal- 
timore.  Md.,  v.  Orchard  Land  &  Timber 
Co.,  240  F.  364,  153  C.  C.  A.  290. 

Neither  Comp.  St,  1916,  §  1584,  nor 
section  1587,  providing  for  jury  trial  of 
fsct  issues  in  the  Circuit  Courts,  was 
Kpealed  by  Judicial  Code,  and  they,  as 


well  as  section  1668,  providing  for  re- 
view, are  made  applicable  to  District 
Courts  by  this  section.  Lillie  v.  Den- 
ert.  232  F.  104,  146  C.  C.  A.  296. 

Cited  without  definite  application, 
Equitable  Trust  Co.  of  New  York  v. 
Denver  &  R.  6.  R.  Co.  (C.  C.  A.)  259 
F.  327. 
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§  1271.  (Jud.  Code,  §  294.)     Laws  revised  in  t^is  act  to  be  con- 
strued as  continuations  of  existing  laws. 

Operation  of  statutOw— See  U.  S.  v.  U.  8.,  39  S.  Gt  158,  63  L.  Ed.  — ; 
Ciesa,  37  S.  Gt  380,  243  U.  S.  316,  61  Jackson  v.  Gravens  (G.  G.  A.)  238  F. 
L.  Ed.  746;    J.  Homer  Fritch,  Inc.,  v.      117. 

§  1272.  (Jud.  Code,  §  295.)     Inference  not  to  be  drawn  from  ar- 
rangement of  sections. 

Purpose  and  effect  of  sectlon^ee  U.  316,  61  L.  Ed.  746;  J.  Homer  Fritch, 
S.  V.  Cress,  37  S.  Gt.  380,  243  U.  S.      Inc,  v.  U.  S.,  39  S.  Gt  158,  63  L.  Ed. 


CHAPTER  FOURTEEN— REPEALING  PROVI- 
SIONS 

§  1274.  (Jud.  Code,  §  297.)     Sections,  etc.,  repealed. 

Operation  of  statute.— See  U.  S.  v. 
Crfess,  37  S.  Gt.  380,  243  U.  S.  316,  61 
L.  Ed.  746. 

§  1276.  (Jud.  Code,  §  299.)     Accrued  rights,  etc.,  not  affected. 


Operation  of  statute.~Where  a  suit 
to  foreclose  a  mortgage  accrued  prior 
to  January  1,  1912,  and  the  amount  in 
controversy  was  more  than  $2,000,  but 
less  than  $3,000,  federal  jurisdiction 
was  preserved  by  this  section.  Barnes 
V.  Cady,  232  F.  318,  146  G.  G.  A.  366, 
affirming  order  Gady  v.  Barnes  (D.  G.) 
208  F.  359. 
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Notwithstanding  this  section,  change 
in  jurisdictional  amount  contained  in 
Gomp.  St.  1916,  §  991(1),  held  to  apply 
to  suits  for  acts  done  or  causes  arising 
prior  to  the  taking  effect  thereof. 
Sloane  v.  Kramer  Bros.  &  Go.  (D.  G.) 
230  F.  727. 
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14.  District  Attorneys,  Marshals,  Clerk  J,  and  Other  Court  OfRcers,  and 

Commissioners    1296 
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17.  Evidence  1464 

18.  Procedure    1534 

19.  Limitations    ' 1707 
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CHAPTER  THIRTEEN— HABEAS  CORPUS 


Sec.   I 

1281.  Writ  of  habeas  corpus  when  pris- 

oner is  in  jail. 

1282.  Application  for  the  writ  of  ha- 

beas corpus. 
12S3.  Allowance  and  direction  of  writ 
1285.  Form  of  return. 


Sec 

1289.  Summary  hearing;  dispoaition  of 
party. 

1291.  Appeals,  how  taken. 

1292.  Pending    proceedings    action    by 

State  authority  void. 


§  1281.  (R.  S.  §  753.)     Writ  of  habeas  corptis  when  prisoner  is  in 
jaiL 


1.  CONSTRUCTION    AND    NATURE 
OF  REMEDY  IN  GENERAL 

ii/2-  Nature  of  remedy  in  generals— 

The  writ  of  habeas  corpus  is  of  the 
highest  remedial  character  intended  to 
mimmarily  protect  the  liberty  of  the 
citizen  from  unlawful  detention.  Ex 
parte  Mikell  (D.  0.)  253  F.  817. 

3.  Discretion  of  courtw— Habeas  cor- 
pus is  not  a  discretionary  writ,  as  is 
certiorari.  U.  S.  r.  Ranch  (D.  C.)  253 
P.  814. 

6.  Remedy  by  appeal  or  error  alfect- 
inf  power  to  Issuew— Writ  of  habeas 
corpus  cannot  be  used  as  writ  of  er- 
ror, but  only  for  consideration  of  f un- 
dameotal  and  jurisdictional  questions. 
Colling  y.  Morgan,  243  F.  496,  156  G. 
C.  A.  193. 

One  convicted  may  not  be  released  on 
habeas  corpus  because  tried  while  an 
escaped  insane  patient;  this  not  de- 
priving the  court  of  jurisdiction,  but  so 
trying  him  being,  at  most,  error  for 
which  appeal  is  the  remedy.  Myers  t. 
HalHgan,  244  F.  420,  157  C.  tJ.  A.  46. 

Szcept  in  case  of  great  urgency,  per- 
son in  custody  of  state  authorities, 
charged  with  a  crime,  held  to  be  left  to 
kis  remedy  by  writ  of  error  to  the  Su- 
preme Court,  and  not  discharged  on  ha- 
beas corpus.  Ex  parte  Coatz  (D.  0.) 
242  P.  1003. 

Where  writ  of  habeas  corpus  was  dis- 
iBissed  by  state  court,  and  certiorari 
^«nied  by  state  Supreme  Court, 'held, 
tbat  writ  will  not  be  issued  by  federal 
<^ttrt;  there  being  a  remedy  by  writ  of 
error  to  the  federal  Supreme  Court 
Sx  parte  Merrill  (D.  a)  245  F.  778. 


7.  Scope  of  review  and  matters  con* 
eldered.r-On  the  ^ling  of  a  petition  for 
a  writ  of  habeas  corpus,  setting  out  the 
facts,  the  court  may  properly  deter- 
mine upon  the  facts  so  presented 
whether  the  prisoner,  if  brought  before 
it,  would  be  discharged.  Horn  v. 
Mitchell,  232  F.  819,  147  C.  C.  A.  13, 
affirming  judgment  (D.  C.)  223  F.  549. 

Questions  of  jurisdiction  even  will 
^ot  always  be  decided  on  writ  of  habeas 
corpus;  principle  .being  that,  if  the 
court  had  jurisdiction  of  the  case,  writ 
cannot  be  employed  to  retry  the  is- 
sues, whether  of  law,  constitutional  or 
otherwise,  or  of  fact.  ColUns  v.  Mor- 
gan, 243  F.  495,  156  C.  C.  A.  193. 

.   10. Questions  of  fact  in  general. 

—The  courts  do  not*  pass  upon  disputed 
questions  of  fact  on  habeas  corpus. 
Ex  parte  Graber  (D.  C.)  247  F.  882. 

II. Jurisdiction    of    oourt^The 

finding  of  the  juvenile  court,  in  a  crimi- 
nal prosecution  of  a  father  for  nonsup- 
port  of  his  minor  children,  that  they 
were  domiciled  in  the  District  as  alleg- 
ed in  the  information,  and  that  the 
court  therefore  had  jurisdiction,  can- 
not be  reviewed  on  habeas  corpus.  Po- 
sey V.  Zinkham,  47  App.  D.  C.  293. 

14. Errors    or   irregularities    In 

proceedings.— Habeas  corpus  cannot  be 
used  to  review  decision  upon  legal  suf- 
ficiency of  defense  of  former  jeopardy. 
Collins  V.  Morgan,  243  F.  495,  156  C. 
C.  A.  193. 

Generally  the  writ  of  habeas  corpus 
will  not  issue,  unless  the  court  under 
whose  warrant  the  petitioner  is  held  is 
without  jurisdiction,  and  it  cannot  be 
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used  to  .correct  errors.  Ex  parte  Blair 
(D.  C.)  253  F.  800. 

M.  CUSTODY  UNDER  AUTHORITY 
OF  THE  UNITED  STATES,  OR 
FOR  ACTS  DONE  OR  OMIT- 
TED PURSUANT  TO  THE 
LAW  THEREOF 

191/2.  In  generalw— Under  Comp.  St 
1916,  §  10537,  prisoner  cannot  secure 
release  on  parole  by  proceedins  in 
habeas  corpus,  where  the  board  of 
parole  found  that  his  release  would  be 
incompatible  with  ^welfare  of  society, 
etc.;  the  board  alone  having  power  toN 
parole.  Redman  v.  Duehay,  246  F. 
283,  159  C.  0.  A.  13. 

President's  action  in  ordering  sum- 
mary arrest  and  detention,  under  Comp. 
St.  1916,  §  7615,  of  an  alien  enemy 
within  United  States  after  the  declara- 
tion of  war  between  United  States  and 
Austro-Hungary,  is  conclusive,  and  not 
subject  to  judicial  review  on  habeas 
corpus.  Ex  parte  Graber  (D.  C.)  247 
F.  882. 

Petitioners  who  refused,  without  in- 
voking the  Fifth  Amendment,  protect- 
ing against  self-incrimination,  to  obey 
a  subpoena  duces  tecum,  or  to  answer 
questions  propounded  to  them  in  a 
grand  jury  investigation,  under  Comp. 
St.  1916,  §§  18^198,  of  corrupt  prac- 
tices in  a  senatorial  j)rimary  election, 
cannot,  having  been  committed  for  con- 
tempt, secure  release  on  habeas  corpus 
on  the  ground  that  the  statute  was  un- 
constitutional. Er  parte  Blair  (D.  0.) 
253  F.  800. 

22.  In  deportation  or  exdusion  pro- 
ceedings under  immigration  laws—Il- 
legality or  Irregularity  In  proceedings. 

—That  the  warrant  on  which  a  Cni- 
nese  person,  whose  deportation  was 
sought,  was  indefinite,  merely  charging 
that  he  was  subject  to  deportation,  be- 
ing in  the  United  States  in  violation  of 
the  Chinese  Exclusion  Laws,  was  not 
sufficient  reason  for  discharge.  Ong 
Seen  v.  Burnett,  232  F.  850,  147  C.  C. 
A.  44. 

A  Chinese  person,  arrested  under  a 
warrant  signed  by  the  Assistant  Sec- 
retary of  Labor,  will  not  be  discharged 
on  habeas  corpus  because  the  warrant 
should  have  been  signed  by  the  Secre- 
tary of  Labor.  Moy  Wing  Sun  v.  Pren- 
tis.  234  F.  24, 148  C.  0.  A.  40. 

23.  —  Scope  of  review  and  power 
of  oourtw— The  authority  of  the  So- 
licitor of  the  Department  of  Labor  to 
affirm  on  appeal  an  order  of  the  Com- 
missioner of  Immigration  denying  an 
alien  admission  to  the  United  States  is 
not  reviewable  on  habeas  corpus  where 
the  Secretary  ot  Labor  personally  af- 
firmed the  order.  Ching  Hing  v.  White, 
234  F.  616,  148  C.  C.  A.  382,  affirming 
order  Ex  parte  Ching  Hing  (D.  C.)  224 
F.  261. 

While  weight  of  evidence  supporting 
finding  of  fact  by  commissioner  of  im- 
migration cannot  be  reviewed,   courts 
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may  determine  on  habeas  corpus  wheth- 
er there  was  any  evidence  to  support 
commissioner's  finding;  that  being 
question  of  law.  Katz  v.  Commissioner 
of  Immigration  at  Port  of  San  Fran- 
Cisco,  Cal.,  245  F.  316,  157  C.  C.  A. 
608. 

On  habeas  corpus  to  obtain  release 
from  restraint  under  a  warrant  for 
deportation  the  District  Court  will  not 
in  the  first  instance  determine  the 
country  from  whence  the  alien  came, 
where  that' question  could  be  determin- 
ed in  more  than  one  way  and  was  left 
open  by  the  warrant  of  deportation. 
Ex  parte  Callow  (D.  C.)  240  F.  212. 

An  order  of  exclusion  and  deporta- 
tion unsupported  by  any  evidence  is 
invalid.  Hence  the  question  whether 
there  was  any  evidence  before  the  im- 
migration tribunal  in  support  of  its 
findings  may  be  raised  in  habeas  cor- 
pus proceedings.  Ex  parte  Prout  (D. 
C.)  253  F.  97. 

•24.  —  Conclusiveness  of  decision  of 
officers.— On  petition  for  habeas  cor- 
pus to  procure  discharge  from  a  com- 
missioner's! order  of  removal  to  another 
district  for  ^rial,  the  commissioner's 
finding  of  probable  cause  is  presumed 
correct  unless  there  was  "no  substan- 
tial evidence  to  sustain  it.  Witte  v. 
Shelton,  240  F.  265,  153  C.  C.  A.  191. 

Contention  that  evidence  was  so  con- 
clusive in  regard  to  Chinese  woman's 
right  to  admission  to  the  country  as 
to  make  refusal  of  writ  an  abuse  of 
discretion  held  without  merit.  Mah 
Shee  V.  White,  242  F.  868,  155  C.  C. 
A.  456. 

Where  alien  excluded  from  the  Unit- 
ed States  on  ground  she  was  likely  to 
become  a  public  charge  brought  habeas 
corpus,  finding  of  commissioner  of  im- 
migration must  be  upheld  if  there  is 
any  evidence,  however  slight,  to  sup- 
port his  decision.  U.  S.  v.  Howe  (D. 
C.)  235  F.  990. 

26.  Under  courts- martial,  army  or 
naval  officers  or  authoritlea^Detentlon 
by  army  officers  or  authoritiesw— Re- 
lease of  relator,  improperly  certified 
under  Selective  Draft  Act  into  military 
service,  cannot  be  denied  on  ground 
that  respondent,  an  army  officer  holding 
relator  in  custody,  might  on  complying 
with  writ  be  exposed  to  punishment  for 
disobedience  of  orders  of  superiors;  re- 
spondent'6  remedy  being  by  appeal.  Ex 
parte  Beck  (D.  C.)  245  F.  967. 

28.  —  Courts-martial  or  military 
commissions.— In  habeas  corpus  to  de- 
termine jurisdiction  of  state  courts,  as 
opposed  to  military  courts,  to  try  of- 
fenses by  members  of  the  military,  the 
fact  that  an  arrest  is  under  a  city 
ordinance  is  immaterial,  if  the  ordi- 
nance is  valid.  In  re  Wulzen  (D.  C.) 
235  F.  362.  Ann.  Cas.  1917A,  274. 

If  a  military  tribunal  has  jurisdic- 
tion to  try  a  person  charged  with 
an  offense  against  military  law,  ths 
dvil  courts  cannot  interfere  by  writ 
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of  habeas  -corpns.    Ex  parte  Dostal  (D. 
C.)  243  F.  664 

Where  petitioners,  who  had  been  reg- 
istered pending  a  prosecution  for  fail- 
ure  to  register  as  required  by  Selective 
Service  Act,  §  5,  post,  |  2044e,  faUed  to 
respond  to  eall  to  report  for  service,  " 
and  were  sentenced  by  court-martial  as 
deserters,  their  application  to  the  civil 
court  for  habeas  corpus,  on  the  theory 
that  such  tribunal  was  entitled  to  pro- 
ceed first,  must  be  denied.  Ex  parte 
Dunn  (D.  C.)  250  F.  871. 

281/2.  — -  Detention  by  selective 
draft  boardSw— Writ  of  habeas  corpus 
will  not  issue,  when  the  investigation 
will  in  effect  be  an  appellate  review 
of  what  has  been  determined  by  some 
other  tribunal  of  competent  jurisdic- 
tion, as  determination  by  the  establish- 
ed military  tribunal  of  liability  to  draft, 
depending  on  citizenship,  in  the  absence 
of  arbitrary  denial  of  rights.  U.  S.  v. 
Hejbum  (D.  0.)  245  F.  360. 

The  action  of  a  local  draft  board 
in  holding  a  person  subject  to  service 
after  a  hearing  on  evidence  is  not  re- 
Tiewable  on  habeas  corpus,  unless  it  is 
shown  that  the  hearing  was  unfair,  or 
that  there  was  no  evidence  to  support 
the  finding.  Ex  parte  Piatt  (D.  C.)  253 
F.  413: 

Action  of  local  or  district  board  on 
dalm  for  exemption  under  Selective 
Draft  Act  may  be  reviewed  by  habeas 
corpus,  where  board  abuses  its  power 
or  exercises  it  arbitrarily.  Angelus  v. 
SulUvan,  246  F.  54,  158  C.  C.  A.  280; 
Ei  parte  Beck  (D.  C.)  245  F.  967; 
Ex  parte  Hutflis  (D.  C.)  245  F.  798; 
U.  S.  V.  Bell  (D.  C.)  248  F.  992;    U. 

5.  V.  MitcheU  (D.  C.)  248  F.  997. 

In  view  of  provisions  for  notice  in 
Rules  and  Regulations,  §  14,  and  as 
Conscription  Act  declares  that  decision 
of  exemption  boards  shall  be  final,  non- 
declarant  alien  who  not  ha^ng  claim- 
ed exemption,  was  certified  into  service 
by  boards,  is  not  entitled  to  habeas 
corpns  on  ground  he  was -denied  fair 
hearing,  there  being  no  showing  that 
boards  did  not  give  him  notice  required. 
Ex  parte  Blazekovic  (D.  O.)  248  F. 
327. 

Under  Selective  Draft  Act,  S§  2,  4, 

6,  post,  §}  2044b,  2044d,  2044e,  and 
Roles  and  Regulations,  §§  18,  20,  re- 
lator, nondeclarant  alien,  who  did  not 
daim  exemption  from  military  service 
within  seven  days  after  notification, 
held  t^  have  had  fair  hearing  before 
local  and  district  boards,  which  certi- 
fied him  for  military  service,  and  hence 
not  entitled  to  habeas  corpus  on  that 
ground.  U.  S.  v.  Finley  (D.  C.)  245  F. 
871. 

Where  petitioner,  who  was  certified 
hito  service  under  Conscription  Act, 
was  not,  having  failed  to  comply  with 
niles  and  regalations  as  to  claim  for 
exemption,  absolutely  entitled  to  relief 
on  account  of  his  alienage,  issuance  of 
habeas  corpus  to  secure  release  rests 


in  sound  discretion  of  trial  court.    Ex 
parte  Blazekovic   (D.  C.)  248  F.  327. 

Where  a  drafted  person,  claiming  ex- 
emption as  an  alien,  by  mistake  waiv- 
ed exemption  in  his  questionnaire,  he 
had  a  remedy  by  appeal  to  the  local 
board  for  correction,  under  Selective 
Service  Rples,  f  99,  and  where,  after 
notice  of  his  classification  under  sec- 
tion 100,  he,  through  ignorance,  allowed 
himself  to  be  inducted  into  service,  he 
still  has  a  remedy  under  section  139, 
by  appeal  to  the  commanding  officer  of 
the  mobilization  camp,  and  is  not  en- 
titled to  relief  by  habeas  corpus.  Ex 
parte  Kusweski  (D.  C.)  251  F.  977. 

Where  certification  of  relator  into 
military  service  was  improper  under 
Selective  Draft  Act,  relator  being  enti- 
tled to  exemption  as  nondeclarant  al- 
ien, he  IS,  having  been  arrested  as  a 
deserter  and  held  for  trial  by  court- 
martial,  entitled  to  habeas  corpus  to 
secure  his  release.  £x  parte  Beck  (D. 
C.)  245  F.  967. 

Whether  persons  certified  into  Na- 
tional Array  under  Selective  Draft  Act 
meet  physical  and  medical  requirements 
i»  solely  question  for  exemption  boards 
provided  for,  and  not  the  courts.  In 
re  Traina  (D.  C.)  248  F.  1004. 

Where  registrant  under  Selective 
Draft  Law  is  certified  into  military 
service,  decisions  of  examining  boards 
as  to  his  physical  condition  cannot  be 
reviewed  on  habeas  corpus;  hence  one 
so  certified  cannot,  where  he  refused 
to  undergo  operation  as  directed  by 
military  authorities  for  cure  of  pre-ex- 
isting trouble,  obtain  his  discharge  un- 
der habeas  corpus.  De  Genaro  v. 
Johnson  (D.  C.)  249  F.  504. 

Nondeclarant  alien  is  not  entitled  to 
habeas  corpus  to  obtain  his  release, 
having  been  certified  into  service  un- 
der Conscription  Act,  as  he  failed  to 
claim  his  exemption  on  account  of  al- 
ienage, where  it  did  not  appear  that, 
in  accordance  with  Rules  and  Regula- 
tions, §§  28,  50,  he  had  by  proper  af- 
fidavit, together  with  excuse  for  fail- 
ure to  earlier  present  same,  made 
claim  for  exemption  to  either  district 
or  local  board  after  certification,  and 
he  did  not  file  petition  for  habeas  cor- 
pus until  nearly  two  months  thereaft- 
er, and  he  had  not  presented  his  claim 
for  exemption  in  accordance  with  rules 
and  regulations  governing  draft,  it  is 
not  abuse  of  discretion  to  deny  his  ap- 
plicatioif.  Ex  parte  Blazekovic  (D.  C.) 
248  F.  327. 

A  United  States  District  Court  has 
no  jurisdiction  to  review  on  habeas 
corpus  action  of  a  local  or  di8tri<^ 
draft  board,  acting  under  the  Selective 
Service  Act,  in  calling  to  service  an 
alien,  who  has  waived  his  claims  for 
exemption  and  been  duly  classified  for 
military  service  under  the  rules  to  class 
1.    Ex  parte  Beales  (D.  0.)  252  F.  177. 

It  is  not  the  province  of  the  United 
States  District  Court  to  pass  judgment 
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upon  what  constitutes  sufficient  evi- 
dence to  satisfy  exemption  boards  of 
the  alienage  of  a  registrant  claiming 
exemption  from  military  service,  unless 
the  board  has  acted  arbitrarily  or  ille- 
gally. United  States  ex  rel.  Kotzen  v. 
Local  Exemption  Board  No.  157  of  City 
of  New  York  (D.  C.)  252  F..245. 

The^  court  in  a  habeas  corpus  pro- 
ceeding cannot  relieve  against  a  mere- 
ly erroneous  decision  of  a  draft  board. 
Ex  parte  Tinkoff  (D.  C.)  254  F.  222. 

The  failure  of  a  registrant,  denied  ex- 
emption by  the  local  board,  to  appeal 
to  the  district  board,  is  a  bar  to  relief 
by  habeas  corpus.     Id. 

29.  Detention  In  proceedings  for  ex- 
tradition—I  n  gen6ral.~Where  arrest 
by  deputy  sheriff  is  in  excess  of  duty 
of  executive  authority  of  state  as  to 
rendition  of  fugitives  from  justice  in 
another  state  under  Const.  U.  S.  art. 
4,  S  2,  and  statutes  in  aid  thereof,  per- 
son  arrested  is  entitled  to  his  enlarge- 
ment on  habeas  corpus  as  matter  of 
right.  Taft  v.  Lord,  108  A.  644,  92 
Conn.  539. 

30.  —  Jurisdiction  and  power  of 
courts.— A  person  held  on  an  executive 
warrant  for  extradition  to  another  state 
may  test  the  legality  of  his  detention 
under  article  4,  §  2,  of  the  federal  Con- 
stitution by  habeas  corpus  proceedings 
in  a  federal  court.  Ex  parte  Birdseye 
(D.  C.)  244  F.  972. 

33.  —  Scope  of  inquiry  in  general. 
— On  habeas  corpus  by  one  charge^ 
with  conspiracy  and  arrested  under  ex- 
tradition warrant  whether  he  commit- 
ted any  criminal  act  in  the  demanding 
state  or  was  in  fact  a  conspirator  held 
not  involved.  Ex  parte  Montgomery 
(D.  C.)  244  F.  967. 

35.  —  Questions  of  guilt  or  Inno- 
cMce  of  accused  and  matters  of  de- 
fenses—Where there  was  evidence  that 
one  requisitioned  by  another  state  as  a 
fugitive  from  justice  was  in  the  de- 
manding state  within  the  period  during 
which  he  is  charged  with  crime,  the 
question  of  his  guilt  is  one  for  the 
courts  of  that  state.  State  v.  Boeke- 
noogen  (Minn.)  167  N.  W.  301. 

36.  —  Sufficiency   of   indictment.— 

If  any  one  count  in  an  indictment 
charges  a  crime  under  the  laws  of  the 
state,  it  is  sufficient  to  sustain  ex- 
tradition proceedings  against  the  ac- 
cused, when  attacked  in  a  habeas  cor- 
pus proceeding.  Ex  parte  Birdseye 
(D.  C.)  244  F.  972. 

In  habeas  corpus  proceedings  for  the 
discharge  of  a  prisoner  held  on  an  ex- 
tradition  warrant,  the  technical  suffi- 
ciency of  the  indictment  on  which  the 
warrant  was  issued  is  not  open  to 
question.     Id. 

The  sufficiency  of  the  indictment  on 
which  extradition  proceedings  are  bas- 
ed is  open  on  an  application  for  habeas 
corpus.  Hard  v.  Splain,  4p  App.  D. 
C.  1. 
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In  habeas  corpus,  where  relator  was 
sought  to  be  extradited  for  an  offense 
in  another  state,  the  court  rightly  re- 
fused to  go  into  the  sufficiency  of  the 
indictment  in  the  other  state,  or  the 
merits  of  the  defense.  People  ex  rel. 
Goldfarb  v.  Gargan,  168  N.  Y.  S.  1027, 
181  App.  Div.  410,  36  N.  Y.  Cr.  R.  233. 

40. Questions  af  limitations  af- 
fecting   pro8ectttlon.Fi^Under   Cr.   Code 

III.  §§  315,  317  (Hurd's  Rev.  St.  lU. 
1915-16,  c.  38),  on  habeas  corpus  by 
person  arrested  for  delivery  to  Illi- 
nois authorities,  he  cannot  show  that 
he  was  usually  and  publicly  a  resident 
of  Illinois  for  the  period  of  limitations 
following  the  date  of  the  alleged  crime. 
Biddinger  v.  Commissioner  of  Police  of 
City  of  New  York,  38  S.  Ct.  41,  245  U. 
S.  128,  62  Li.  Ed.  193. 

ill.  CUSTODY  UNDER  INDICT- 
MENTS,  PROCESS  OF  COURTS, 
AND  DECISIONS  OR  ORDERS  OF 
COMMISSIONERS 

45.    Indictments    or    Informations.— 

Whether  act  charged  in  indictment  is 
or  is  not  crime  by  law  which  court  ad- 
ministers is  question  within  its  juris- 
diction; but  it  is  no  ground  for  dis- 
charge on  habeas  corpus  that  indict- 
ment is  duplicitous,  charging  in  one 
count  offenses  under  two  acts.  Col- 
lins V.  Morgan,  243  F.  495,  156  O.  C. 
A.  193. 

IV.  CUSTODY  UNDER  JUDGMENT, 

DECREE,  OR  ORDER  OF 

COURT  OR  JUDGE 

THEREOF 

51.  Errors  or  Irregularities  In  pro- 
ceedings.^—Error  in  convicting  one  who 
stole  stamps  from  a  post  office,  under 
Penal  Code,  §  47  (Comp.  St.  1916,  § 
10214),  rather  than  under  section  190 
(Comp.  St.  1916,  I  10360),  is  not  avail- 
able on  habeas  corpus.  Morgan  v.  Syl- 
vester, 231  F.  886,  146  C.  C.  A.  82. 

Failure  to  impose  fine  in  addition 
to  imprisonment,  under  statute  provid- 
ing for  both,  held  not  available  on  ha- 
beas corpus.  liinningen  v.  Morgan, 
241  F.  645.  154  C.  C.  A.  403. 

Mere  error  of  law  in  exercise  of 
jurisdiction,  though  serious,  is  no 
ground  for  habeas  corpus.  Collins  y. 
Morgan,  243  F.  495,  156  C.  C.  A.  193. 

Where  the  whole  record,  taken  to- 
gether, showed  the  crime  of  which  ac- 
cused was  convicted,  he  will  not  be 
freed  on  habeas  corpus  because  the 
order  of  sentence,  did  not  recite  the 
crime.  Ex  parte  Thurston  (D.  C.)  233 
F.  847. 

52.  Cumulative  sentonees  and  sen- 
tences in  excess  of  authority.— Writ  of 
habeas  corpus  may  be  employed  to  cor- 
rect excessive  punishment,  after  that 
v/hich  might  have  been  lawfully  im- 
posed has  been  satisfied.  Collins  v. 
Morgan,  243  F.  495,  156  C.  C.  A.  193; 
Stoneberg  v.  Morgan,  246  F.  98,  158 
C.  C.  A.  824. 
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54.  Judgments  or  orders  of  state 
eoarts^JurisdictiOR  and  power  of  fed- 
eral courts  in  genoralw— Relator's  im- 
prisonment for  failure  to  enter  into  a 
recognizance  to  appear  as  a  state  wit- 
ness is  lawful,  so  far  as  the  federal 
court  is  concerned,  so  that  it  will  re- 
fuse her  petition  for  habeas  corpus, 
though  she  was  surrendered  to  the 
state  authorities  by  the  federal  in- 
spector of  immigration  having  her  in 
custody  for  deportation.  In  re  An- 
drews (D.  C.)  236  F.  300. 

V.  CUSTODY  IN  VIOLATION  OF 
CONSTITUTION,  LAWS,  OR 
TREATY  OF  THE  UNITED 
STATES 

62.  Construction    and    operation    In 

genoral^-One  incarcerated  under  state 
authority,  in  a  proceeding  under  laws 
repugnant  to  federal  Gonstitutjon,  trea- 
ties, or  laws,  may  be  discharged  by  the . 


federal  courts  on  habeas  corpus.  Ex 
parte  Larsen  (D.  C)  233  F.  70a 

Under  Habeas  Corpus  Act,  federal 
courts  may  issue  writ  of  habeas  corpus 
to  inquire  into  cause  of  detention  of 
prisoners  held  by  a  state  on  a  criminal 
charge,  if  the  petitioner  alleges  that 
he  was  performing  duty  as  a  soldier 
of  the  United  States,  and  may  deter- 
mine summarily  the  truth  of  such  al- 
legation, and,  if  true,  may  discharge 
the  prisoner  on  the  ground  that  the 
state  court  is  without  jurisdiction. 
In  re  Wulzen  (D.  0.)  235  F.  362,  Ann. 
Gas.   1917A,  274. 

The  power  to  issue  writ  of  habeas 
corpus  is  to  be  sparingly  exercised, 
especially  when  directed  toward  release 
of  members  of  the  military  accused  of 
offenses  against  the  peace  of  the  state*; 
the  jurisdiction  of  the  civil  courts  of 
the  state  over  such  offenses  in  time  of 
peace  being  admitted.     Id. 


§  1282.  (R.  S.  §  754.)    Application  for  the  writ  of  habeas  corpus. 

5.  Requisites  of  applloatlon  In  gen- 
erals—Where petition  fcr  habeas  cor- 


3.  Persona  who  may  sue  out  writ.^ 

Application  for  writ  of  habeas  corpus 
by  one  person  on  behalf  of  another 
entitles  the  petitioner  to  only  such  re- 
lief as  might  be  given  if  the  application 
were  made  by  the  person  detained  in 
his  own  name.  Ex  parte  Dostal  (D. 
G.)  243  F.  664. 

4.  Time  for  applloatlon,  and  laohesw— 
In  the  absence  of  exceptional  circum- 
stances in  criminal  cases,  the  regular 
judicial  procedure  should  be  followed, 
and  habeas  corpus  should  not  be^  grant- 
ed in  advance  of  a  trial.  Jones  v.  Per- 
kins, 38  S.  Gt  166,  245  U.  S.  390,  62 
L.  Ed.  358,  afSrming  judgment  Story 
T.  Same  (D.  C.)  243  F.  997. 

Petition  for  second  writ  of  habeas 
corpus  by  a  Chinese  woman,  who 
soQght  admission  as  the  wife  of  a  Chi- 
nese merchant,  held  not  subject  to  de- 
marrer:  it  appearing  that  appeal  on  the 
original  writ  had  been  dismissed  to 
seek  a  reopening  of  case  under  a  mis- 
apprehension of  avowed  action  of  Im- 
migration Bureau.  Ex  parte  Chan 
Shee  (D.  0.)  236  F.  579. 


pus  and  certiorari  against  local  board, 
under  Conscription  Act,  post,  |  2044d, 
does  not  show  petitioner  has  complied 
with  requirements  of  act  and  regula- 
tions, or  ever  presex^ted  to  local  and 
district  boards  reason  of  ignorance  as- 
signed in  District  Court  for  failure  to 
do  so,  relief  asked  against  refusal  of 
boards  to  exempt  him  as  alien  must  be 
denied.  Summertime  v.  Local  Board, 
Division  No.  10  (D.  C.)  248  F.  832. 

The  petition  is  of  informal  character; 
a  simple  application,  stating  that  the 
party  is  unlawfully  confined,  being  in 
most  cases  sufficient  Kx  parte  Mikell 
(D.  C.)  253  F.  817. 

10.  Partioular  avernients.^Where  un- 
lawfulness of  detention  alleged  in  peti- 
tion consists  in  order  of  an  inferior 
tribunal,  legally  constituted  and  hav- 
ing jurisdiction  over  subject-matter 
and  person  detained,  petition  must 
state  facts  constituting  arbitrary  or 
capricious  action.  Ex  parte  Tinkoff 
(D.  C.)  254  F.  222. 


§  1283.  (R.  S.  §  755.)     Allowance  and  direction  of  writ. 

Aiiowanoo  In  generald— Where  facts 
are  not  in  dispute,  but  only  question  of 
•law  is  involved,  in  attack  on  judgment 
of  quasi  judicial  administrative  tribunal 
with  inferior    jurisdiction    committing 


petitioner,  a  writ  of  habeas  corpus  may 
iEsue  in  beginning,  without  delay  to  de- 
termine how  tribunal  will  act.  Ex 
parte  Beck  (D.  C.)  245  F.  967. 


§  1285.  (R.  S.  §  757.)     Form  of  return. 


Silllclency  of  retumw— Betum  to  writ 
of  habeas  corpus  for  release  of  fugitive 
from  justice  from  another  state  into 
Alabama,  arrested  on  warrant  issued 
by  Govemor  on  requisition  of  Governor 


of  other  state,  attached  thereto,  held 
sufficient,  and   motion  to   quash   prop-/ 
erly    overruled.      Pool   v.    State    (Ala. 
App.)    78    So.    407,    certiorari    denied 
(Ala.  Sup.)  79  So.  311. 
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§  1289.  (R.  S.  §  761.)     Summary 

3.  Person  In  custody  of  military  aa- 
thoritle9.— On  habeas  corpus  by  father 
to  avoid  enlistment  of  minor  son  over 
16  and  under  18  in  National  Guard, 
immediate  surrender  will  not  be  di- 
rected, where  son  was  guilty  of  mili- 
tary offense,  but  the  military  authori- 
ties would  be  allowed  to  retain  custody 
to  punish  for  such  offense.  Hoskins  v. 
DiclcersDn,  239  F.  275,  152  C.  C.  A. 
263,  Ann.  Cas.  1917C,  776,  Ij.  R.  A. 
1917D,  1056. 

Where  members  of  state  National 
Guard  had  been  drafted  into  military 
service  of  United  States,  under  Nation- 
al Defense  Act,  and  hence  are  beyond 
jurisdiction  of  state  courts,  appellate 
court  will  not  consider  whether  they 
were  properly  mustered  into  service  of 
state,  as  case  has  become  moot,  and 
courts  will  decline  to  pass  upon  ap- 
peals in  such  cases.  Ex  parte  McMil- 
lan (Ala.  App.)  74  So.  396. 

6.  Scope  of  Inquiry  and  matters  con- 
sidered on  trial  or  hearingw— On  habeas 
corpus  to  obtain  release  from  restraint 
under  a  warrant  for  deportation  the 
District  Court  will  not  in  the  first  in- 
stance determine  the  country  from 
whence  the  alien  came,  where  that 
question  could  be  determined  in  more 
than  one  way  and  was  left  open  by  the 
warrant  of  deportation.  Ex  parte  Cal- 
low (D.  C.)  240  F.  212. 

8.  Evidenced— On  habeas  corpus  pray- 
ed for  on  theory  that  indictment  did 
not  charge  offense,  it  will  be  presumed, 
accused  having  been  convicted,  that 
jury  found  that  averments  of  indict- 
ment were  established  by  the  evidence. 
Leib  V.  Halligan,  236  F.  82,  149  C.  C. 
A.  292. 

In  habeas  corpus  proceedings  to  pro- 
cure discharge  from  an  order  directing 
petitioners  to  be  taken  to  another  dis- 
trict for  trial,  allegations  of  the  indict- 
ment against  petitioners  that  the  overt 
acts  were  committed  in  furtherance  of 
the  object  of  the  conspiracy  cannot  be 
presumed  to  be  false  in  the  absence  of 
conclusive  evidence  in  conflict  there- 
with. Witte  V.  Shelton,  240  F.  265, 153 
C.  0.  A.  191. 

In  habeas  corpus  to  be  relieved  from 
extradition,  identity  of  name  raises 
presumption  that  the  person  in  custody 
is  the  person  accused  in  the  indict- 
ment, and  the  accused  must  clearly 
show  that  he  is  not  such  person.  Peo- 
ple Ex  rel.  Teitelbaum  v.  Ryan,  168  N. 
Y.  S.  787.  181  App.  Div.  404,  36  N.  Y. 
Cr.  R.  224. 

In  habeas  corpus  governor's  extradi- 
tion warrant  makes  a  prima  facie  case 
and  places  on  the  prisoner  the  burden 
of  proving  by  practically  conclusive 
evidence  that  he  is  not  a  fugitive  from 
justice.  Ex  parte  Montgomery  (D.  C.) 
244  F.  967;  Godwin  v.  State  (Ala. 
App.)  78  So.  313. 
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hearing ;  disposition  of  party. 

On  habeas  corpus  Governor's  war- 
rant of  extradition  presumptively  es- 
tablishes that  accused  stands  charged 
in  proper  form  with  a  crime  committed 
in  the  demanding  state,  a;nd  that  he  is 
a  fugitive  from  justice.  State  v.  Boek- 
enoogen  (Minn.)  167  N.  W.  301. 

In  habeas  corpus  to  be  relieved  from 
extradition,  evidence  of  former  convic- 
tion was  admissible  to  prove  identity 
of  the  accused.  People  ex  rel.  Teitel- 
baum V.  Ryan,  168  N.  Y.  S.  787,  181 
App.  Div.  404,  36  N.  Y.  Cr.  R.  224. 

On  habeas  corpus  for  the  release  of 
a  prisoner  held  under  extradition  pro- 
ceedings as  a  fugitive  from  justice,  it 
is  error  to  exclude  evidence  showing 
that  he  is  not  in  fact  a  fugitive.  God- 
win V.  State  (Ala.  App.)  78  So.  313. 

On  habeas  corpus  by  Chinese  person, 
who  applied  for  admission  to  United 
States  as  a  minor  son  of  a  merchant, 
evidence  held  to  show  hearing  before 
immigration  authorities  was  unfair,  and 
exdusion  on  ground  applicant  was  not 
a  minor  was  ef  ror.  Woo  Hoo  v.  White, 
243  F.  541,  156.  C.  C.  A.  239. 

Evidence  at  the  hearing  before  a 
commissioner  who  ordered  petitioner 
for  habeas  corpus  to  be  taken  to  an- 
other district  for  trial  held  sufficient 
to  show  probable  cause  that  defendant 
was  guilty  of  a  conspiracy  to  cause  an 
agent  of  an  interstate  carrier  to  deliver 
intoxicating  liquors  to  a  fictitious  per- 
son. Witte  V.  Shelton,  240  F.  265,  153. 
O.  C.  A  191. 

In  habeas  corpus  proceeding  held, 
that  there  was  substantial  evidence 
that  relator  was  in  the  demanding 
state  within  the  period  during  which 
he  is  charged  with  the  commission  of 
a  crime.  State  v.  Boekenoogen  (Minn.) 
167  N.  W.  301. 

10.  Order  or  Judgment,  and  scope  and 
extent  of  relief.— On  habeas  corpus,  en- 
listed minor  will  be  remanded  to  cus- 
tody of  military  authorities  for  trial 
for  offenses  and  service  of  any  sen- 
tence imposed,  but  thereupon  to  be  re- 
leased from  custody.  U.  S.  v.  Brown 
(D.  C.)  242  F.  983. 

12.  — -  Conditional  discharge/— 
Where  a  Chinese  person,  applying  for 
entrance  into  the  United  States,  was 
ordered  deported  without  a  fair  hear-, 
ing,  he  should  not,  on  writ  of  habeas 
corpus,  be  unconditionally  discharged 
from  custody;  but  such  discharge 
should  be  conditional,  to  be  effective 
only  in  case  immigration  authorities 
should  fail  to  give  applicant  a  fair 
hearing  within  a  reasonable  period,  as 
a  month.  White  v.  Wong  Quen  Luck, 
243  F.  547,  156  C.  O.  A.  245. 

Cited  In  dissenting  oplnlon.~-liow 
Kwai  V.  Backus  (C.  C.  A.)  229  F. 
481;  Yee  Long  v.  U.  S.  (C.  C.  A.)  242 
F.  628. 
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§  1291.  (R.  S.  §  765.)     Appeals, 

4.  Allowance  of  appeaJw— Question  as 
to  jurisdictional  amount  necessary  un- 
der Judicial  Code,  §  241  (Comp.  St 
1916,  I  1281),  to  sustain  appeal  to  Su- 
preme Court,  does  not  arise  ill  habeas 
corpus.  Horn  v.  Mitchell,  37  S.  Ct. 
293,  243  U.  S.  247.  61  L.  Ed.  760,  dis- 
missing appeal  232  F.  819,  147  C.  C. 
A.  13. 

6.  Jurisdiction    of   circuit   courts   of 

appeals^Under  Judicial  Code,  §§  128, 
129  (Comp.  St.  1916,  §§  1120,  1121), 
and  in  view  of  failure  of  any  statute 
to  confer  on  Circuit  Court  ^f  Appeals 
JDrisdiction  similar  to  that  conferred 
oa  Circuit  Court  by  Rev.  St.  §  763, 
held,  that  Circuit  Court  of  Appeals  is 
without  jurisdiction  of  appeal  from  or- 
der of  District  Judge  in  vacation  on 


how  taken. 

habeas  corpus.  Hoskins  v.  Funk,  239 
F.  278,  152  C.  C.  A.  266. 

6 1/2.  Appoal    from   circuit  courfs   of 

appealSe^Abolition  of  federal  Circuit 
Courts  by  Judicial  Code,  §  289  (Comp. 
St.  1916,  t  1266),  removed  any  author- 
ity for  appeal  to  Supreme  Court  from 
Circuit  Court  of  Appeals  in  habeas 
corpus  arising  under  Rev.  St.  §§  7(33, 
7(54.  Horn  v.  Mitchell,  37  S.  Ct.  293, 
243  U.  S.  247.  61  L.  Ed.  700,  dismiss- 
ing appeal  232  F.  819,  147  C.  C.  A.  13. 

8.  Scope  of  reviow.^A  fact  on  which 
petitioners  in  habeas  corpus  had  the 
burden  of  proof,  not  having  been  prov- 
ed, cannot  avail  them  on  appeal  from 
an  order  in  their  favor  based  on  an- 
other ground.  Whittaker  v.  Brannan 
(C.  C.  A.)   252  F.  556. 


§  1292.  (R.  S.  §  766,  as  amended,  Act  March  3,  1893,  c.  226.)     Pend- 
ing proceedings,  action  by  state  authority  void. 


ResentencOd— Where  superior  court 
having  imposed  void  sentence  pro- 
nounced a  second  sentence,  pendency 
of  habeas  corpus  proceedings  in  United 
States  District  Court  for  purpose  of 
haying  first  sentence  declared  void,  did 
not  invalidate    second    sentence   under 


R.  S.  §  766  (Comp.  St.  1916,  {  1292), 
superior  court  treating  first  judgment 
as  void  in  pronouncing  second  sentence, 
not  acting  in  any  matter  pending  and 
in  process  of  being  heard  in  United 
States  District  Court.  Ex  parte  Mc- 
Cready  (Cal.)  177  P.  459. 


CHAPTER  FOURTEEN— DISTRICT  ATTORNEYS, 
MARSHALS,  CLERKS,  AND  OTHER  COURT 
OFFICERS,  AND  COMMISSIONERS 


Bee. 

1296.  Duties  of  district  attorneys. 

1297.  Prosecution  of  frauds  on  the  rev- 

enue. 
1311.  Duties  of  marshal. 
1323a.  Clerks;    bond;    renewal. 
1333.  United  States  commissioneis. 

§  1296.  (R.  S.  §  771.)     Duties  of 

2.  Authority  and  duty  of  district  at- 
torney in  generals— See  Gouge  v.  Hart 
(D.  C.)  250  F.  802. 

II.  Feeo  and  salary  of  district  attor- 
neys^Extra  oomp6naation.F— A  United 
States  attorney  held  not  to  have  the 
nght  to   accept   private   compensation 


Sec. 

1334.  Officers  and  employ^  of  Govern- 
ment, etc.,  who  may  not  he  com- 
missioners or  receivers. 

1340a.  Law  boolss,  for  judges  trans- 
mitted to  successors. 


district  attorneys. 

for  services  rendered  as  counsel  for 
the  receiver  appointed  in  a  suit  by 
the  United  States.  McPherson  v.  U.  S., 
245  F.  35,  157  C.  C.  A.  331. 

Cited    without    definite    applloation, 
Philadelphia.  H.  &  P.  R.  Co.  v.  Leder-. 
er  (D.  C.)  239  F.  184. 


§  1297.  (R.  S.  §  838,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Prosecution  of  frauds  on  the  revenue. 

Cited  without  deflnlte  application, 
McPherson  v.  U.  S.  (C.  C.  A.)  245  F. 
35. 

§  1311.  (R.  S.  §  787.)     Duties  of  marshal. 

2.  Limitation  of  power  to  district  and 
Mrvlee  of  process  from  other  districtw— 

In  view  of  this  section,  and  under 
Comp.  St  1916,  f  1537.  which  sup- 
Planted  Act  Cong.  May  19,  1828,  held, 
f^t  one  federal  District  Court  sitting 
^  New  York  cannot  issue  process  to 

Supp.U.S.Coicp.'l^— 19 


be  served  on  a  person  residing  in  the 
state,  but  in  another  district.  Sew- 
chulis  v.  Lehigh  Valley  Coal  Co.,  233 
F.  422,  147  C.  C.  A.  358. 

3.  Execution   of   process  or  writs.— 

Service  of  process  in  an  action  at  law 
in   the   federal   District   Court   is   not 
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necessarily    restricted    to    the    United  son  served  with  process  was  agent  of 

States  Marshal  and  his  deputies  unless  foreign  corporation  for  service  of  pro- 

the  process  is  directed  to  them.     Ra-  cess,  held  not  aided  by  any  presump- 

kauskas  v.  Erie  R.  Go.  (D.  C.)  237  F.  tion,   as  jurisdictional  facts  must  ap- 

495.  pear  affirmatively.     Boultbee  v.  Inter- 

9.  Return  of  execution  of  process  or  national  Paper  Co.,  229  F.  951,  144 

writs  and  liability  for  failure  of  duty^  0.  O.  A.  233. 
Marshal's  return,  not  showing  that  per- 

§  1323a.  (Act  July  1,  1918,  c.  113,  §  1.)     Clerks;  bond;  renewal 

The  Attorney  General  is  authorized  to  require  the  official  bonds 
of  clerks  of  United  States  courts  to  be  renewed  every  four  years, 
and  to  fix  the  amounts  of  such  bonds  within  statutory  limits.  Fail- 
ure to  take  such  action  shall  not  affect  the  liability  under  such 
bonds,  but  upon  failure  or  refusal  of  any  clerk  to  execute  such  new 
bond  or  bonds  his  office  shall  be  deemed  vacant  by  order  of  the 
President  and  so  declared  by  the  district  attorney  in  open  court. 
(40  Stat.  683.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 

§  1333.  (Act  May  28,  1896,  c.  252,  §  19,  as  amended.  Act  March  2, 
1901,  c.  814.)     United  States  commissioners. 

4.  Incompatible  offlceSd— Under  Comp.  trust,  profit  or  honor  in  this  state; 
Laws  Mich.  1897,  f  11881,  United  such  office  being,  in  view  of  this  sec- 
States  commissioner,  who  had  investi-  tion,  an  office  of  profit  and  trust  under 
gated  facts  in  bankruptcy  proceeding  of  the  United  States.  State  v.  Turner 
company  uf  which  defendant  was  an  (Wis.)  169  N.  W.  304. 
officer,  with  a  view  to  issuance  of  fed-  e.  Powers  and  duties  of  oommission- 
eral  warrant,  held  not  incompetent  as  ers^— United  States  commissioners  are 
a  grand  juror  to  return  an  indictment  neither  judges  nor  courts,  although  they 
against  defendant  for  embezzlement  on  at  times  act  in  a  quasi  judicial  capacity 
the  same  state  of  facts.  People  v.  and  exercise  the  power  of  a  court,  in 
Lay  (Mich.)  159  N.  W.  299.  so  far  as  an  act  of  Congress  has  con- 
Acceptance  by  circuit  court  commis-  ferrcd  specific  authority  or  imposed  the 
sioner  of  the  office  of  United  States  performance  of  a  special  duty,  and 
commissioner  operated  to  vacate  ipso  while  they  are  authorized  to  and  may 
facto  his  office  of  circuit  court  commis-  issue  ^search  warrants,  when  specially 
i^oner,  under  Const.  Wis.  art  13,  f  3,  authorized  to  do  so  by  some  act  of 
providing  that  no  person  holding  office  Congress,  they  possess  no  general  pow- 
of  profit  or  trust  under  the  United  er  in  that  respect.  U.  S.  v.  Jones  (D. 
States  shall  be  eUgible  to  any  office  of  C.)  230  F.  262. 

§  1334.  (Act  May  28,  1896,  c.  252,  §  20.)     Officers  and  employes  of 
Government,  etc.,  who  may  not  be  commissioners  or  receivers. 

Counsel  for  reeeiver.^-A  United  appointed  to  collect  assets  in  a  suit  by 
States  attorney  held  not  ineligible  to  the  United  States.  McPherson  v.  U. 
appointment  as  counsel  for  a  receiver       S.,  245  F.  35,  157  C.  C.  A.  331. 

§  1340a.  (Act  March  1^  1919,  c.  86,  §  1.)  Law  books  for  judges 
transmitted  to  successors. 
Books  for  judicial  officers:  For  purchase  and  rebinding  of  law 
books,  including  the  exchange  thereof,  for  United  States  judges, 
district  attorneys,  and  other  judicial  officers,  including  the  nine  li- 
braries of  the  United  States  circuit  courts  of  appeals,  to  be  ex- 
pended under  the  direction  of  the  Attorney  General:  Provided, 
That  such  books  shall  in  all  cases  be  transmitted  to  their  successors 
in  office;  all  books  purchased  thereunder  to  be  marked  plainly, 
"The  property  of  the  United  States."    *    *    (40  Stat.  1265.) 

This  section  is  a  provision  of  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in 
prior  appropriation  acts. 
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CHAPTER  SIXTEEN— FEES  AND  COMPEN- 
SATION OF  OFFICERS 


Sec. 

1375.  Fe«8  to  be  taxed. 

1376.  Costs  and  fees  in  circuit  courts  of 

appeals. 

1377.  Tables  of  fees  in  circuit  courts  of 

appeals. 

PEES   OP  ATTORNEYS,   SOLICIT- 
ORS AND  PROCTORS 

137&  Attorneys,  solicitors,  and  proctors. 

CLERKS'  FEES 

1383.  aerks*  fees. 

1385a.  Clerks  of  district  courts;  ap- 
pointment; salaries  in  lieu  of 
fees ;  collection  and  disposition 
of  fees. 

1385b.  Same;   salaries;   amount. 

1385c  Same ;   traveling  expenses. 

1385d.  Same;  deputies  and  clerical  as- 
sistants ;  compensation ;  trav- 
eling expenses. 

1385e.  Same ;  office  expenses. 

13£5{.  Same;  salaries;  when  and  by 
whom  payable. 

1385;.  Same;  expense  accounts;  pay- 
ment. 

1385h.  Same;  office  expenses ;  payment. 

13851.  Same;   accounts. 

MARSHALS*  FEES 
1386.  Marshals'  fees. 

RETURNS  OF  FEES,  EMOLU- 
MENTS. AND  EXPENSES,  AND 
COMPENSATION  AND  AC- 
COUNTS OF  OFFICERS 

1394.  Semi-annual  returns  of   fees  by 

district  attorneys,  marshals,  and 

clerks. 
139&  Semi-annual  returns   of  fees  by 

clerks. 

1399.  Reports  and  accounts  by  clerks 

for  moneys  received. 

1400.  Annual  returns  of  fees  by  clerks 

of  circuit  courts  of  appeals. 

§  1375.  (R.  S.  §  823.)     Fees  to  be 

7.  Effect  of  s'tatute  to  limit  foos 
tu(abi6«iOtlior  attorney  fees^— A  con- 
tract, by  one  having  a  Civil  War  claim 
against  the  government,^  with  an  at- 
torney to  pay  him  a  fee  equal  to  50 
per  cent  of  the  amount  which  may 
be  collected  upon  the  claim,  and  giv- 
ing the  attorney  a  lien  on  any  war- 
rant that  may  be  issued. in  payment  of 
the  daim,  is  valid  (Comp.  St  1916,  i 
1375).  Newman  v.  Moyers,  47  App.  D. 
C.  102. 

8.  «—  Proctor's  feoo^— Proctor's  fees         Cited    wittioot    deflnlto    application, 
are  not  properly  allowable  as  costs,  to      U.  S.  v.  Ollphant  (C.  C.  A.)  230  F.  1. 

§  1376.  (Act  March  3,  1891,  c.  517,  §  2,  as  amended,  Act  Feb.  19, 
1897,  c  263.)     Costs  and  fees  in  circuit  courts  of  appeals. 

Cited    without    deflnlte    applloatlon, 

Williamson  v.  Electric  Service  Supplies 
Co.  (C.  C.  A.)  242  F.  873. 
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Sec 

1401.  Annual  returns  of  fees  by  clerk 

of  Supreme  Court. 
1404.  Compensation  retained  by  a  clerk. 
1404a.  Clerks;     compensation;     singla 

fees. 
1414.  Payment  of  surplus  fees  into  the 

Treasury. 

1417.  Accounts    of    district    attorneys. 

clerks,   marshals,   and   commis- 
sioners. 

SALARIES    AND    EXPENSES    OF 

DISTRICT   ATTORNEYS  AND 

MARSHALS 

1418.  District  attorneys  and  marshals 

to  be  paid  salaries. 

1419.  Salaries  of  district  attorneys. 

1420.  Assistant  district  attorneys. 
1420a.  Assistant     district     attorneys; 

compensation. 
1424a.  Marshals ;  per  diem. 
1430.  Demanding    or    receiving    illegal 
fees;   failure  to  account  for  or 
pay  over  fees. 
1432a.  District  attorneys;    District  of 

Columbia ;    subsistence. 
1448.  District    attorneys;     District   of 
Columbia;     payment   to   depu- 
ties. 
1450a.  Marshals;     western   district    of 

Michigan ;    salary. 
1450b.  District   attorneys;     district  of 
Connecticut ;   salary. 

COMMISSIONERS'  FEES 

1451a.  National    Park    Commissioners; 
salaries. 

WITNESSES'  FEES 

1452.  Witnesses'  fees. 

1453.  Fees  and  mileage  of  jurors  and 

witnesses  in  certain  states  and 
territories. 

taxed. 

be  taken  out  of  the  general  fund  recov- 
ered in  a  suit  for  salvage.  The  John- 
son Lighterage  Co.  No.  24,  248  F.  74, 
160  C.  C.  A.  214,  modifying  decree  (D. 
C.)  240  F.  435. 

10.  ^—  Marshal's  fees.^There  can 
be  no  legal  agreement  for  a  marshal  to 
charge  more  than  $250  per  day  for 
keeping  an  attached  vessel,  the  fee  lim- 
ited by  Comp.  St  1916,  §  1.S86.  The 
Neptune  (C.  C.  A.)  252  F.  129. 


§  1377 


THE  JUDICIARY 


(Tit.  13 


§  1377.  (Act  Feb.  19,  1897,  c.  263,)     Tables  of  fees  in  circuit  courts 
of  appeals. 


ReUef  from  liability.— A  stipulation  to 
enable  the  owner  to  get  his  money  in 
condemnation  proceedings  does  not  re- 
lease him  from  liability  for  costs 
awarded  against  him  on  appeal;  nor 
does  the  requirement  by  the  New  York 
statute  that  a  city  condemning  a  reser- 
voir site  shall  furnish  the  owner  with 


three  printed  copies  of  the  evidence 
relieve  the.  owner  from  liability  for 
costs  for  certifying  the  record  on  ap- 
peal and  the  supervision  fee  and  for 
printing  the  record  in  the  Circuit 
Court  of  Appeals.  In  re  Bensel  (D. 
C.)  230  F.  932. 


FEES  OF  ATTORNEYS,  SOLICITORS.  AND  PROCTORS 


§  1378.  (R.  S.  §  824.)     Attorneys, 

II.  DOCKET  FEE 

3.  When  taxable.^— The  bondsmen  are 
liable  under  Bankr.  Act  July  1,  1898,  § 
3e  (Comp.  St.  1916,  §  9587),  only  for 
damages  incident  to  the  taking  and 
withholding  of  property,  not  the  costs 
and  expenses  incident  to  relsisting  the 
petition  taxable  under  General  Orders 
in  Bankruptcy,  rule  34  (Comp.  St.  1916, 
p.  11392),  and  this  section.  In  re  J. 
Ito  Terusaki  (D.  C.)  238  F.  934. 

Under  this  section  complainant,  upon 
taking  decree  pro  confesso,  is  entitled 
to  docket  fee  of  $20;  such  decree  being 
final.  Peerless  Light  Co.  v.  Leviton  (D. 
C.)  247  F.  606. 

6.  Number  of  fees  taxable^-A  pre- 
vailing party  in  an  appeal,  in  which 
separate  suits  were  consolidated  and 
heard  on  one  record,  held  entitled  to 
tax  but  one  docket  fee.  Steffens  v. 
Steiner,  232  F.  862,  147  C.  C.  A.  56. 

II.    Final     hearing— Admiralty^-The 

dismissal  of  a  suit  in  admiralty  without 
prejudice  on  the  unopposed  motion  of 
libelant  is  not  a  "final  hearing,"  which 
entitles  the  proctor  for  respondent  to 
n  docket  fee  of  $20;  but  the  submis- 
sion to  the  court  on  exceptions  to  the 
libel,    which   &re   sustained,   is  a   final 


solicitors,  and  proctors. 

hearing,  and  respondent's  proctor  is 
not  deprived  of  the  right  to  a  docket 
fee  by  the  filing  of  an  amended  libel 
alleging  facts  which  libelant  is  unable 
to  prove,,  and  which  is  therefore  vol- 
untarily dismissed  without  hearing. 
Albion  Lumber  Co.  v.  Inter-Ocean 
Transp.  Co.  (D.  C.)  240  F.  1019. 

iV.  DEPOSITION    FEE 

15.  What  constitute  depositions  for 
which  fees  may  be  taxed ^-^Libel an t*s 
proctor  is  not  entitled  to  fees  for  the 
taking  of  a  deposition  of  a  witness 
whose  testimony  was  immateriaL  The 
Mary  (D.  C.)  233  F.  121. 

16.  "Deposition  taken  and  admit- 
ted."—While  proctor's  fees  for  taking 
a  deposition  cannot  be  allowed  unless 
it  is  admitted  in  evidence,  cost  of 
transcribing  same  may  be  allowed, 
w^ere  deposition  was  taken  in  good 
faith,  though  witness  appeared  and 
testified.  Alaska  S.  S.  Co.  v.  Gilbert, 
236  F.  715,  150  C.  C.  A.  47. 

Cited    without    definite    application, 

In  re  National  Carbon  Co.  (C.  C.  A.) 
241  F.  330;  Motion  Picture  Patents 
Co.  V.  Universal  Film  Mfg.  Co.  (D. 
C.)  232  F.  263. 


CLERKS'  FEES 

§  1383.  (R.  S.  §  828.)     Clerks'  fees. 


I.  CLERKS'   FEES 


26.  Copies^" Entry  or  record.".-The 

proper  fee  for  a  certified  transcript  of 
the  record  on  appeal  or  writ  of  error 
is  10  cents  a  folio,  since  the  acts  for 
which  the  higher  fee  is  prescribed  are 
original  acts,  deriving  their  origin  from 
no  previous  record,  and  requiring  orig- 
inal thought  and  judgment  to  make  it 
conform  precisely  to  the  things  done 
or  ordered,  while  the  originality,  dis- 
cretion, or  judgment  connected  with 
the  making  of  a  certified  transcript  of 
the  record  is  restricted  to  the  selection 
of  the  parts  of  the  record  required  by 
the  rules  to  be  transcribed,  and  re- 
sponsibility in  copying  such  parts  is 
limited  to  accuracy,  and,  while  the  rule 
designates  the  transcript  a  "return," 
the  return  is  to  be  made  by  transmit- 
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ting  a  true  copy  of  the  record.  U.  S. 
V.  Oliphant  (C.  C.  A.)  230  F.  1. 

27.  ^—  "Any  paper  on  file/'— Charge 

by  clerk  of  District  Court  for  tripli- 
cate copies  of  declarations  of  intent 
for  naturalization  is  not  authorized  by 
this  section  as  if  authorized  by  Act 
June  29,  1906,  §  12  (Comp.  St.  1916,  § 
4371),  it  would  be  forbidden  by  section 
21  (Comp.  St.  1916.  §  4377);  the  serv- 
ice, not  having  been  included  in  fees 
named  in  sectiori  13  (Comp.  St.  1916, 
§  4372),  and  if  the  duty  arose  under 
section  12  prohibition  of  section  21 
would  be  applicable.  Cross  v.  United 
States,  37  S.  Ct.  5.  242  U.  S.  4,  61  L. 
Ed.  114. 

38.  Fees  for  handling  money.— Clerk 

of   District   Court   is   not   entitled    to 


Ch.16)  FEES  AND  COMPENSATION  OF  OFFICEBS  §  1385  d 

rbar^e  a  l(per  cent!  commission,  or  to  ^  Cited  without  •  definite  appticatlon, 
mke  any  charge  whatever,  where  he  Williamson  v.  Electric  Service  Sup- 
acts  as  distributing  agent  under  the  plies  Co.  (0.  C.  A.)  242  F.  873;  Mo- 
direction  of  the  court.  In  re  New-  tion  Picture  Patents  Co.  v.  Universal 
bold  (D.  C.)  244  F.  888.  FUm  Mfg.  Co.  (D.  C.)  232  F.  263. 

§  1385a.  (Act  Feb.  26,  1919,  c.  49,  §  1.)  Clerks  of  district  courts; 
appointment;  salaries  in  lieu  of  fees;  collection  and  disposi- 
tion of  fees. 
On  and  after  the  first  day  of  July,  nineteen  hundred  and  eighteen, 
all  clerks  of  United  States  district  courts  shall  be  appointed  by  the 
judge  for  the  district,  or  the  senior  judge  if  there  be  more  than  one 
judge  in  the  district,  subject  to  the  approval  of  the  senior  circuit 
judge  for  the  circuit  in  which  the  district  is  situated,  and  all  fees 
and  emoluments  authorized  by  law  to  be  paid  to  the  clerks  of  the 
United  States  district  courts,  except  the  clerks  of  the  district  courts 
of  Alaska,  shall  be  charged  as  heretofore  and  shall  be  collected,  as 
far  as  possible,  and  paid  into  the  Treasury  of  the  United  States  in 
such  manner  and  at  such  times  as  hereinafter  provided ;  and  such 
clerks  shall  be  paid,  in  lieu  of  the  fees  and  emoluments  now  al- 
lowed by  law,  an  annual  salary  as  hereinafter  provided :  Provided, 
That  this  section  shall  not  be  construed  to  require  or  authorize  fees 
to  be  charged  or  collected  from  the  United  States.    (40  Stat.  1182.) 

This  section,  and  the  eight  sections  next  following,  are  an  act  entitled  '*An 
act  to  fin  the  salaries  of  the  clerks  of  the  United  States  district  courts  and  to 
provide  for  their  office  expenscfi,  and  for  other  purposes,*'  cited  above. 

§  1385b.  (Act  Feb.  26,  1919,  c.  49,  §  2.)  Same;  salaries;  amount. 
The  clerk  of  the  United  States  district  court  for  each  of  the  ju- 
dicial districts  of  the  United  States,  except  the  clerks  of  the  dis- 
trict courts  of  Alaska,  shall  be  paid,  in  lieu  of  the  fees,  salaries,  and 
per  centum  now  allowed  by  law,  an  annual  salary  to  be  fixed  bv 
the  Attorney  General  at  not  less  than  $2,500  nor  more  than  $5,000, 
based  in  each  instance  upon  the  amount  of  business  transacted  by 
the  court  and  the  fees  and  the  emoluments  received  by  the  clerks 
in  the  four  years  last  preoeding.    (40  Stat.  1182.) 

See  note  .to  §  13S5a,  ante. 

• 

§  1385c.  (Act  Feb.  26,  1919,  c.  49,  §  3.)  Same;  traveling  e^tpenses. 
When  any  clerk  of  a  district  court  is  necessarily  absent  from  his 
official  residence  on  any  official  business  he  shall  be  allowed  his 
actual  traveling  expenses  only  and  his  necessary  and  actual  ex- 
penses for  lodging  and  subsistence,  the  latter  not  to  exceed  $4  per 
day.    (40  Stat.  1182.) 

See  note  to  §  1385a,  ante. 

§  1385d.  (Act  Feb.  26,  1919,  c.  49,  §  4.)     Same;  deputies  and  cler- 
ical  assistants ;  compensation ;  traveling  expenses. 

When,  in  the  opinion  of  the  Attorney  General,  the  public  interest 
requires  it  he  may,  on  the  recommendation  of  the  clerk  of  a  dis- 
trict court,  which  recommendation  shall  state  facts  (as  distinguish- 
ed from  conclusions)  showing  necessity  for  the  same,  allow  such 
clerk  to  employ  necessary  deputies  and  clerical  assistants,  upon 
compensation  to  be  fixed  by  the  Attorney  General  from  time  to  time 
and  paid  as  hereinafter  provided. 

When  any  such  deputy  or  clerical  assistant  is  necessarily  absent 
from  the  place  of  his  regular  employment  on  official  business  he 
shall  be  allowed  his  actual  traveling  expenses  only  and  his  neces- 
sary and  actual  expenses  for  lodging  and  subsistence,  the  latter  not 
to  exceed  $3  per  day.  (40  Stat  1182.) 
See  note  to  |  1385a,  ante. 
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§  1385e.  (Act  Feb.  26,  1919,  c.  49,  §  5.)     Same;  office  expenses. 

The  necessary  office  expenses  of  the  clerks  of  the  district  courts 
of  the  United  States  shall  be  allowed  when  authorized  by  the  At- 
torney General.     (40  Stat.  1182.) 
See  note  to  §  1385a,  ante. 

§  1385f.  (Act  Feb.  26,  1919,  a  49,  §  6.)     Same;  salaries;  when  and 
by  whom  payable. 
The  salaries  of  the  clerks,  deputy  clerks,  and  clerical  assistants 
to  the  clerks  of  the  district  courts  shall  be  paid  monthly  by  the 
marshals  of  the  respective  districts.    (40  Stat.  1182.) 
See  note  to  §  1385a,  ante. 

§  1385g.  (Act  Feb.  26,  1919,  c.  49,  §  7.)     Same;  expense  accounts; 
payment. 
The  expense  accounts  of  clerks  of  the  United  States  district 
courts,  when  made  out  and  verified,  and  the  expense  accounts  of 
their  deputy  clerks  and  clerical  assistants,  when  made  out  and  cer- 
tified as  correct  by  the  clerk  of  such  court,  covering  the  necessary 
expenses  incurred  by  such  clerk,  deputy  clerk,  or  clerical  assistants 
when  necessarily  absent  from  the  place  of  regular  employment  on 
official  business,  shall  be  paid  by  the  marshal,  who  shall  include 
them  in  his  accounts  with  the  United  States.    (40  Stat.  1182.) 
See  note  to  f  1385a,  ante. 

§  1385h.  (Act  Feb.  26,  1919«  c.  49,  §  8.)  Same;  office  expenses; 
payment. 
The  necessary  office  expenses  of  the  clerk  of  the  United  States 
district  court,  as  allowed  and  authorized  by  the  Attorney  General, 
shall  be  paid  by  the  marshal  and  included  in  his  accounts  with  the 
United  States.    (40  Stat.  1182.) 

See  note  to  §  1385a,  ante. 

§  13851.  (Act  Feb.  26,  1919,  c.  49,  §  9.)     Same;  accounts.  ' 

The  clerk  of  every  district  court,  except  the  clerks  of  the  district 
courts  of  Alaska,  shall  account  quarterly  for  all  the  fees  and  emolu- 
ments earned  during  the  quarter  last  preceding  such  accounting, 
except  where  the  person  requiring  the  services  is  relieved  by  law 
from  prepayment  of  fees  and  costs,  and  for  all  fees  and  emoluments 
received  within  the  quarter  which  had  been  earned  prior  thereto. 
Such  accounting  shall  be  in  writing  and  shall  be  made  to  the  At- 
torney General,  in  such  form  as  he  may  prescribe,  on  the  first  days 
of  January,  April,  July,  and  October  in  each  year,  or  within  twenty 
days  thereafter,  and  shall  include  all  moneys  received  in  connection 
with  the  admission  of  attorneys  to  practice  in  the  court,  all  that 
portion  retained  by  the  clerk  of  moneys  received  for  services  in 
naturalization  proceedings  in  whatever  capacity  rendered,  and  all 
other  amounts  received  for  services  in  any  way  connected  with  the 
clerk's  office.  Such  accounts  shall  be  made  in  duplicate  and  be 
verified  by  the  oath  of  the  officer  making  them.  The  Attorney  Gen- 
eral shall  cause  each  such  return  or  account  to  be  carefully  exam- 
ined by  the  proper  officer  of  the  Department  of  Justice  and  shall 
approve  the  same  as  he  may  deem  just  and  proper,  and  shall  trans- 
mit it  with  his  approval  to  the  Auditor  for  the  State  and  Other  De- 
partments, by  whom  an  account  shall  be  stated  against  the  officer 
rendering  such  return  or  account.  Immediately  upon  receipt  of 
notice  from  the  auditor,  or  within  ten  days  thereafter,  the  clerk 
shall  deposit  to  the  credit  of  the  Treasurer  of  the  United  States  the 
amount  so  stated  against  him.     (40  Stat,  1183.) 

See  note  to  §  1385a,  ante. 
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MARSHALS'  FEES 


§  1386.  (R.  S.  §  829.)     Marshals' 

21/2-  Fms  for  serving  writs— Sam- 
jvensw— The  marshal  is  entiUed  to  only 
one  fee  for  the  service  of  a  summons 
and  copy  of  the  declaration  on  any 
defendant  at  the  same  time.  Bur- 
roaghs  Broa.  Mfg.  Go.  y.  Dolaney  (D. 
G.)  238  F.  255. 

141/2.  Fees  and  expenses  In  admiral- 
ty— Fee  for  custody  of  attached  ves- 
sel/—There  can  be  no  legal  agreement 
for  a  marshal  to  charge  more  than 
$2.50  per  day  for  keeping  an  attached 
▼essel.  The  Neptone  (C.  G.  A.)  252  F. 
129. 

The  marshal  is,  where  the  claim- 
ant of  a  vessel  libeled  pays  the  amount 
of  a  decree,  having  secured  its  release 
from  custody  by  the   giving  of  bond. 


fees. 

entitled   to   the   commission   provided. 
The  Eros  (D.  G.)  245  F.  814. 

15.  —  Expenses  of  keeping  prop- 
erty attached  or  libeled.— The  $2.50  per 
day  for  keeping  an  attached  vessel, 
allowed  a  marshal,  covers  only  cost  of 
custody  proper;  and,  she  sinking  with- 
out his  fault,  a  clu&rge  for  raising  and 
beaching  is  proper.  The  Neptune  (G. 
G.  A.)  252  F.  129. 

16.  —  Commissions  on  settlement 
of  elaim.^Where  a  decree  in  admiralty 
is  settled  without  a  sale,  the  marshal 
is  entitled  to  have  the  reduced  com- 
mission included  in  the  decree  as  part 
of  the  costs.  The  Eros  (G.  G.  A.)  251 
F.  45. 


RETURNS  OF  FEES,  EMOLUMENTS,  AND  EXPENSES,  AND  GOMPEN- 

SATION  AND  ACCX)UNTS  OF  OFFIGERS 

§  1394.  (R.  S.  §  833.)     Semi-annual  returns  of  fees  by  district  at- 
torneys, marshals,  and  clerks. 

and  keep  the  proceeds.     Held,  that  it 


\ 


"Fees   and   epoiuments   of   his   of- 

llceJ'— Under  a  rule  of  a  Glrcuit  Court 
requiring  the  records  in  equity  cases 
and  on  demurrers  and  rules  to  show 
cause  to  be  printed  under  the  clerk's 
supervision,  the  clerk  made  a  practice 
of  procuring  and  retaining  extra  cop- 
ies of  the  record  as  so  printed  and 
using  one  of  then*  for  the  transcript 
of  the  record  returned  to  the  Circuit 
Court  of  Appeals,  and  claimed  the  right 
to  retain  the  fees  received  1  from  liti- 
gants for  making  such  transcripts,  on 
the  theory  that  he  owned  the  copies 
of  the  record  used  and  could  sell  them 


was  his  duty  to  demand  and  collect  fees 
at  the  rate  prescribed  by  statute,  and 
to  report  and  pay  such  fees  to  the  gov- 
ernment. U.  S.  V.  Oliphant  (G.  O.  A.) 
230  F.  1. 

Interest  accruing  on  money  collect- 
ed by  derk  of  federal  court  for  offi- 
cial services  rendered,  and  held  by  him 
pending  his  semiannual  return,  do  not 
constitute  emoluments  of  clerk's  office, 
to  be  accounted  for  to  United  States. 
U.  S.  V.  MacMiUan  (C.  G.  A.)  251  F. 
55. 


§  1398.  (Act  June  28,  1902,  c.  1301,  §  1.)     Semi-annual  returns  of 
fees  by  clerks. 


Emoluments^Where  the  derk  charg- 
ed litigants  for  printing  an  amount  in 
excess  of  the  amount  paid  by  him  for 
the  printing,  the  amount  so  received 
by  him  was  for  services  connected  in  a 
way  with  the  derk's  office,  and  should 
have   been  reported  and  paid   to   the 


government,  as  the  rule  requiring 
printing  had  the  force  of  law  and  de- 
manded of  the  derk  a  service  in  con- 
nection with  that  part  of  the  court's 
business  peculiarly  rdated  to  his  office. 
U.  S.  V.  Oliphant  (G.  G.  A.)  230  F.  1. 


§  1399.  (Act  June  30,  1906,  c.  3914,  §  1.)     Reports  and  accounts  by 
clerks  for  moneys  received. 


Liability  for  foesw— There  is  no  obli- 
gation on  clerk  of  District  Gourt  to  ac- 
count for  fees  until  he  has  collected 
them,  and  so  he  is  not  responsible  until 
collection  for  payment  of  fees,  in  ac- 
tions by  sailors  which  may  be  prose- 
cuted without  prepayment.  The  Mem- 
phian  (D.  G.)  245  F.  484. 

Criminal  proeeoutlon  for  false  en- 
trleSd— Indictment  alleging  that  accused 
made  false  entries  in  books  and  rec- 


ords which  the  Attorney  General  re- 
quired to  be  kept  under  this  section, 
and  that  such  acts  were  in  violation  of 
Act  March  4,  1911  (Gomp.  St.  1916,  S 
10270),  providing  for  punishment  of  any 
clerk  making  false  entries  in  accounts 
with  intent  to  deceive  the  United 
States,  is  not  demurrable;  the  words 
of  the  act  of  1911,  "or  whoever  being 
an  officer,  clerk,  agent,"  etc.,  embracing 
clerks  of  courts.  U.  S.  v.  Dodge  (D. 
G.)  251«  F.  742. 

(295) 


§  1400  THE  JUDICIARY  (Tit.  13 

I 

§  1400.  (Act  June  6,  1900,  c.  791,  §  1.)     Annual  returns  of  fees 
by  clerks  of  circuit  courts  of  appeals. 

Prepayment   of   fees.— Act   June    12,  not  apply  to  prosecution  of  appeals  in 

1917,   §   1    (see   post,  §   1630a),   which  Circuit  Court  of  Appeals;   clerk  of  that 

makes  appropriation  for  fees  of  clerks,  tribunal  having  stated  salary,  appropri- 

provided  that  courts  of  United  States  ation    for    which    was    made    by    Ac(| 

shall  be  open  to  seamen  without  fur-  March  3,  1917,  §  1.    The  Nigretia,  249 

nishing  bond,  or  prepayment  of  or  mak-  F.  348,  161  C.  C.  A.  356. 
ing  deposit  to  secure  fees  or  costs,  does 

§  1401.  (Act  March  15,  1898,  c.  68,  §  8.)     Annual  returns  of  fees 
by  clerk  of  Supreme  Court. 

Fees  to  be  accounted  for.— This  sec-  and  all  sources  in  discharge  of  their  of- 

tlon  plainly  requires  all  clerks  of  Unit-  ficial  duties.     Johnson  y.  U.  S.,  50  Ct. 

ed  States  courts  to  render  an  account  CI.  126. 
of  all  fees  received  by  them  from  any 

§  1404.  (R.  S.  §  839.)     Compensation  retained  by  a  clerk. 

Naturalization  fees.— Comp.  St.  1916,  peculiarly  related  to  his  office.  U.  S.  ▼. 
§  4372,  as  to  fees  in  naturalization  cas-  Oliphant  (C.  C.  A.)  230  F.  1. 
es,  requires  extra  work  from  clerks  of  Where  a  clerk  of  a  United  States 
courts  in  naturalization  proceedings,  District  Court  has  received  the  mazi- 
and  permits  retaining  fees  as  therein  mum  compensation  allowed  by  law,  he 
provided,  notwithstanding  this  section,  is  not  entitled  to  additional  fees  or  per 
limiting  compensation  of  clerks  to  .^3,-  diems  for  attendance  at  court  in  receiv- 
500  per  year.  Darling  v.  U.  S.,  51  Ct.  ing  and  referring  petitions  to  referees 
CI.  100.  in  involuntary  bankruptcy  cases.  John- 
Amount  of  compensation  and  limita-  son  ▼•  U.  S.,  50  Ct  CI.  126. 
tion  tliereon.— Where  the  clerk  charged  Compensation  of  assistants.— Where 
litigants  for  printing  an  amount  in  ex-  the  regulations  of  the  Department  of 
cess  of  the  amount  paid  by  him  for  the  Justice  state  that  clerks  of  courts  can- 
printing,  the  amount  so  received  by  him  not  employ,  at  the  expense  of  the  Unit- 
was  for  services  connected  in  a  way  ed  States,  assistants  without  the  per- 
with  the  clerk's  office,  and  should  have  mission  of  the  Attorney  General,  such 
been  reported  and  paid  to  the  govern-  clerks  cannot  under  the  law  be  reim- 
ment,  .as  the  rule  requiring  the  print-  bursed  for  the  compensations  paid  as- 
ing  had  the  force  of  law  and  demanded  sistants  whose  employment  was  not  au- 
of  the  clerk  a  service  in  connection  thorized  by  the  Attorney  GeneraL  John- 
with  that  part  of  the  court's  business  son  ▼.  U.,S.,  50  Ct.  CI.  126. 

§  1404a.  (Act  June  12,  1917,  c.  27,  §  1.)  Clerks;  compensation  re^ 
tained ;  single  fees. 
That  for  the  calendar  year  nineteen  hundred  and  seventeen,  and 
thereafter,  the  maximum  personal  compensation  of  clerks  of  United 
States  district  courts  shall  in  no  case  exceed  $3,5CX)  per  annum,  and 
that  single  fees  only  shall  be  charged  by  United  States  marshals, 
and  clerks  of  United'  vStates  district  courts  against  the  United  States 
and  against  private  litigants  in  every  judicial  district.  (40  Stat. 
157.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1918,  cited  above. 

§  1414.  (R.  S.  §  844.)     Payment  of  surplus  fees  into  the  Treasury. 

Liability  of  dark  for  fees.— Under  a  claimed  the  right  to  retain  the  fees  re- 
rule  of  a  Circuit  Court  requiring  the  ceived  from  litigants  for  making  such 
records  in  equity  cases  and  on  demur-  transcripts,  on  the  theory  that  he  own- 
rers  and  rules  to  show  cause  to  be  ed  the  copies  of  the  record  used  and 
printi^d  under  the  clerk's  supervision,  could  sell  them  and  keep  the  proceeds, 
the  clerk  made  a  practice  of  procuring  Held,  that  it  was  his  duty  to  demand 
and  retaining  extra  copies  of  the  rec-  and  collect  fees  at  the  rate  prescribed 
ord  as  so  printed  and  using  one  of  them  by  statute,  and  to  report  and  pay  such 
for  the  transcript  of  the  record  return-  fees  to  the  government.  U.  S.  v.  Oil- 
ed to  the  Circuit  Court  of  Appeals,  send  phant  (0.  0.  A.)  230  F.  L 
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§  1417.  (Act  Feb.  22,  1875,  c.  95,  §  1.)     Accounts  of  district  attor- 
neys, clerks,  marshals,  and  commissioners. 

Rendition  of  accouiit.»Where  the  been  charged  or  collected  therefor,  and 
clerk  of  a  Circuit  Court  failed  to  ac-  such  accounts  were  examined  and  pass- 
count  to  the  government  for  fees  col-  ed  by  the  officials  of  the  Department  of 
lected  for  services  in  connection  with  Justice,  the  failure  of  the  department 
certified  transcripts  of  records  trans-  to  discover  that  the  fees  were  being 
mitted  to  the  Circuit  Court  of  Appeals,  .■  withheld  did  not  amount  to  an  approve 
and  in  the  docket  records  of  such  cases  of  the  clerk's  retention  of  the  fees  or 
entries  were  made  showing  that  tran-  to  an  account  stated,  defeating  a  re- 
scripts had  been  forwarded  to  the  covery  of  such  fees  by  the  government, 
court,  but  failing  to  show  that  fe^s  had  XJ.  S.  v.  Oliphant  (O.  C.  A.)  230  F.  1. 

SALARIES  ANp  EXPENSES  OF  DISTRICT  ATTORNEYS  AND 

MARSHALS 

§  1418.  (Act  May  28,  1896,  c.  252,  §  6.)     District  attorneys  and 
marshals  to  be  paid  salaries. 

Cited    witliout    definite    appiioation, 

McPherson  v.  U.  S.  (C.  C.  A.)  245  P. 
85. 

§  1419.  (Act  May  28,  1896,  c.  252,  §  7.)     Salaries  of  district  attor- 
neys. 

Cited    witliout    definite    appiioation, 

McPherson  v.  U.  S.  (C.  C.  A.)  245  F. 
.35. 

§  1420.  (Act  May  28,  1896,  c.  252,  §  8.)     Assistant  district  attor- 
neys. 

Special  assistani  district  attorn eyw—  for  petitioning  creditors  was  duly  ap- 

Under  Act  June  22,  1870,  and  Act  June  pointed  special  assistant  United  States 

30, 1906  (Comp.  St.  1916,  §  534),  bank-  district    attorney    and    participated    in 

nipt  charged  with  knowingly  and  fraud-  prosecution.     Terry   v.   U.   S.,  235   F. 

uiently   concealing    his    property   from  701,  149  C.  C.  A.  121. 
trustee  cannot  complain  that  attorney 

§  1420a.  (Act  July  1,  1918,  c.  113,  §  1.)  Assistant  district  attor- 
neys ;  compensation. 
Except  as  otherwise  prescribed  by  law  the  compensation  of  such 
of  the  assistant  district  attorneys  authorized  by  section  eight  of 
the  Act  approved  May  twenty-eighth,  eighteen  hundrid  and  ninety- 
six,  as  the  Attorney  General  may  deem  necessary,  may  be  fixed  at 
not  exceeding  $3,000  per  annum.    (40  Stat.  683.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1919,  cited  above.    See  §  1420,  U.  S.  Comp.  St.  1916. 

§  1424a.  (Act  July  1,  1918,  c.  113,  §  1.)     Marshals;   per  diem. 

Marshals  and  office  deputy  marshals  (except  in  the  district  of 
Alaska)  may  be  granted  a  per  diem  of  not  to  exceed  $4  and  $3,  re- 
spectively, in  lieu  of  subsistence,  instead  of,  but  under  the  condi- 
tions prescribed  for,  the  present  allowance  for  actual  expenses  of 
subsistence.    (40  Stat.  683.) 

This  wa»  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 

§  1430.  (Act  May  28,  1896,  c.  252,  §  18.)     Demanding  or  receiving 
illegal  fees ;  failure  to  account  for  or  pay  over  fees. 

Cited    without    deflnite    application, 

McPherson  v.  U.  S.  (C.  C.  A.)  245  F. 
35. 

§  1432a.  (Act  July  1,  1918,  c.  113,  §"1.)     District  attorneys;    Dis- 
trict of  Columbia;  subsistence. 
After  July  first,  nineteen  hundred  and  eighteen,  the  maximum 
allowance  for  actual  expenses  of  subsistence  to  the  United  States 
attorney  for  the  District  of  Columbia  and  his  assistants,  when  ab- 
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sent  from  the  District  of  Columbia  on  official  business,  shall  be  $4 
per  day.     (40  Stat.  683.) 

This  was  a  provision  of  the  sundry  ciyil  appropriation  act  for  the  tacal 
year  1919,  cited  above. 

§  1448.  (Act  July  1,  1918,  c.  113,  §  1.)     District  attorneys;    Dis- 
trict of  Columbia ;  payment  to  deputies. 

The  United  States  district  attorney  for  the  District  of  Columbia 
shall  hereafter  pay  to  his  deputies  or  assistants  not  exceeding  in 
all  $15,000  per  annum;  also  his  clerical  and  messenger  hire  not 
exceeding  $10,000;  office- rent,  fuel,  stationery,  printing,  and  other 
incidental  expenses  not  exceeding  $2,500,  out  of  the  fees  of  his  of- 
fice :  Provided,  That  no  expenses  other  than  those  above  specified 
shall  be  allowed.     (40  Stat.  683.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1919,  cited  above.     It  has  been  repeated  in  prior  appropriation  acts. 

§  1450a«  (Act  June  13,  1918,  c.  99.)     Marshals;  western  district  of 
Michigan;   salary. 
From  and  after  the  passage  of  this  Act  the  salary  of  the  United 
States  marshal  for  the  western  district  of  Michigan  shall  be  at  the 
rate  of  $4,000  a  year.    (40  Stat.  605.) 

§  1450b.  (Act  Feb.  26,  1919,  c.  51.)     District  attorneys;   district 
of  Connecticut;  salary. 
From  and  after  the  passage  of  this  Act  the  salary  of  the  United 
States  district  attorney  for  the  district  of  Connecticut  shall  be  at 
the  rate  of  $4,500  a  year.    (40  Stat.  1183.) 

This  section  is  an  act  entitled  "An  act  to  increase  the  salary  of  the  United 
States  District  Attorney  for  the  district  of  Connecticut,"  cited  above. 

COMMISSIONERS'  FEES 

§  1451a.  (Act  March  1,  1919,  c.  86,  §  1.)  National  Park  Commis- 
sioners ;  salaries. 
National  Park  Commissioners :  For  commissioners  in  the  Crater 
Lake,  Glacier,  Mount  Rainier,  and  Yellowstone  National  Parks,  at 
$1,500  each,  $6,000.  The  provisions  of  section  21  of  the  legislative, 
executive,  and  judicial  appropriation  Act  approved  May  28,  1896, 
shall  not  be  construed  as  impairing  the  rights  of  said  commissioners 
to  receive  the  salaries  provided  herein.    (40  Stat.  1265.) 

This  section  is  a  part  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1920,  cited  above. 

For  Act  May  28,  1896,  c.  252,  §  21,  referred  to  in  this  section,  see  U.  S. 
Comp.  St.  1916,  §  1451. 

WITNESSES'  FEES 

§  1452.  (R.  S.  §  848.)     Witnesses'  fees. 

i.  Compensation  of  witnesses  in  gen-  a  hearing  in  pursuance  of  law.    U.  S. 

eral.— A   libelant   held   not   entitled   to  v.   Southern  Pac.  Co.   (D.   C.)  230  F. 

have  fees  for  witnesses  who  were  ex-  270. 

amined  before  commissioner  taxed  un-  8.  Witness  attending   In   more  than 

der  Act  May  27,  1908  (Comp.  St.  1916,  one  case  or  in  dual  capacity— Attend- 

§  1453),  but  to  only  have  them  taxed  ance  fees.— Where,  though  libels  were 

under  this  section.     The  Mary  (D.  C.)  not  consoUdated,  they  involved  substan- 

233  F.  121.  tially  the  same  issues  and  were  tried 

5.  Witnesses  attending  voluntarily w—  on  the  same  testimony,  only  one  fee 

The  fees  of  witnesses  who  attend  vol-  ^or    attendance   and    travel  Ishould    be 

untarily  at  the  request  of  the  prevail-  allowed  witnesses.     The  Vera,  229  F. 

ing  party  may  be  taxed   as   costs,   as  557,  144  C.  C.  A.  17,  amending  decree 

"pursuant  to  law"  does  not  limit  the  on  rehearing  22G  F.  309,  141  C.  C.  A. 

fees    to   witnesses   attending   pursuant  199. 

to  subpoena,  but  has  relation  to  the  13.  Relation  between  right  to  com* 
word  "officer,"  and  restricts  the  appli-  pensation  and  distance  traveled — Mile- 
cation  of  the  statute  to  witnesses  at-  age.— It  is  well  settled  that  mileage  for 
tending  before  some  officer  conducting  witnesses  who  attend  from  a  distance 
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beyond   the   reach   of  a  subpoena  can      miles.    U.  S.  ▼.  Southern  Pac.  Co.  (D. 
only  be  allowed  to  the  extent  of  100      C.)  230  F.  270. 

§  1453.  (Act  May  27,  1908,  c.  200,  §  1.)     Fees  and  mileage  of  ju- 
rors and  witnesses  in  certain  states  and  territories. 

Witness  before  oommissioaerw— A  U-  but  to  only  have  them  taxed  under  Rev. 

belant  held  not  entitied  to  have  fees  for  St  §  848  (Comp.  St.  1916,  f  1452),  al- 

witnesses   who  were   examined  before  lowing  $1.60  per  day.    The  Mary  (D. 

commissioner  taxed  under  this  section,  C.)  233  F.  121. 


CHAPTER  SEVENTEEN— EVIDENCE 


Sec.  Sec. 

1464.  Competency  of  witnesses  in  civil      1480. 
cases. 

1466.  Competency  as  witnesses  of  de-      1487. 
fendants  in  criminal  cases. 

1466.  Competency   as  witness   of  hue-      1404. 
band  or  wife  of  defendant  in 
prosecution  for  bigamy,  etc.  1406. 

1468.  Mode  of  proof  in  common-law  ac- 
tions, ^  1497. 

1468.  Power    to    order   production    of 

books  and  writings  in   actionb      1504. 
at  law. 

1470.  Mode  of  proof  in  equity  and  ad-      1508. 

miralty  causes. 

1471.  Handwriting  as  basis  for  compari-      1519. 

son. 

1472.  Depositions  de  bene  esse. 

1474.  Transmission  to  the  court  of  dep-      1520. 
ositions  de  bene  esse. 

1476.  Depositions  under  State  laws.  1521. 

1477.  Depositions  under  a  dedimus  po- 

testatem  and  in  perpetuam,  etc. 
1479.  Deposition  under  a  dedimus  po-      1523. 
tcstatem. 


Subpoena  duces  tecum  under  a 
dedimus  potestatem. 

Subpoenas  to  run  into  another  dis- 
trict 

Copies  of  department  records 
and  papers. 

Instruments  and  papers  of  Comp- 
troller of  the  Currency. 

Organization  certificates  of  na- 
tional banks. 

Copies  of  records  of  General 
Land-Office. 

Extracts  from  the  Journals  of 
Congress. 

Authentication  of  legislative  acts 
and  proof  of  judicial  proceed- 
ings of  State,  etc. 

Proofs  of  records,  etc.,  not  per- 

.  taining  to  courts. 

Copies  of  foreign  records,  etc., 
relating  to  land-titles  in  the 
United  States. 

Revised  Statutes  as  evidence. 


§  1464.  (R.  S.  §  858,  as  amended,  Act  June  29, 1906,  c.  3608.)     Com- 
petency of  witnesses  in  civil  cases. 


CsRstruction  and  operation  of  this 
section  and  of  former  law.^-The  result 
of  the  Conformity  Act  (Rev.  Stat.  »S 
914;  Comp.  St.  1916,  f  1537),  the  Rules 
of  Decision  Act  (Rev.  Stat  fi  721; 
0>mp.  St.  1916,  {  1538),  and  the  Com- 
petency of  Witnesses  Act  (Rev.  Stat. 
f  8o8;  Comp.  St.  1916,  fi  1464),  is  to 
make  state  statutes  relating  to  the 
competency  of  witnesses  and  the  com- 
petency of  testimony,  as  well  as  the 
state  law  of  evidence  generally,  bind- 
ing on  the  federal  courts  sitting  with- 
in such  state,  except  where  in  conflict 
with  the  federal  Constitution,  statutes, 
or  treaties.  American  Issue  Pub.  Co. 
v.  Sloan  (C.  C.  A.)  248  F.  251. 

In  criminal  prosecution  in  federal 
courts,  held  that,  despite  Const.  Wash, 
art  1.  §  2,  and  this  section,  objection 
to  witness*  competency  on  ground  that 
he  did  not  believe  in  divine  punishment 
as  result  of  breaking  an  oath  should 
be  sustained.  U.  S.  v.  Miller  (D.  d) 
238  F.  798,  overruled  by  Louie  Ding  v. 
U.  S.,  247  F.  12.  159  C.  C.  A.  230. 

Competency,  oredibility,  and  Impeach- 
■Mt  of  witnesses  In  general.— Evi- 
dence of  a  pending  indictment  is  not 


competent  to  affect  the  credibility  of 
a  witness.  Walker  Grain  Co.  v.  Blair 
Elevator  Co.  (C.  C.  A.)  254  F.  422. 

Where  one  of  the  parties  to  a  trans- 
action was  dead,  a  witness  who  was 
really  an  adversary  party  to  decedent 
is  incompetent  to  testify.  Johnson  v. 
Garner  (D.  C.)  233  F.  756. 

Laws  of  state.— Under  this  section, 
federal  court  should  follow  decisions 
of  highest  state  court,  interpreting  lo- 
cal statutes  as  to  competency  of  wit- 
nesses; but,  in  absence  of  direct  de- 
cisions by  state  courts,  it  will  not  be 
presumed,  in  an  action,  that  state 
court's  rule  of  decision  is  in  conflict 
with  unambiguous  terms  of  state  stat- 
ute.—Central  Iron  &  Coal  Co.  v.  Ha- 
macher,  248  F.  50,  160  C.  C.  A.  190. 

Particular    state     laws.— Under 

Gen.  Code  Ohio,  §  11495,  neither  the 
maker  of  a  note  nor  indorsers  will 
be  deemed  parties  adverse  to  repre- 
sentatives of  a  deceased  indorser,  in 
action  by  holder.  Murray  v.  Third  Nat. 
Bank  of  St.  Louis,  234  F.  481,  148  C. 
C.  A.  247. 

A  bona  fide  assignment  of  his  inter- 
est in  the  subject-matter  of  a  suit  held 
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to  render  a  witness,  otherwise  incom- 
petent for  interest,  competent  under 
Act  Pa.  May  23,  1887  (P.  L.  160)  §  6. 
Alexander  v.  Fidelity  Trust  Co.  (D.  C.) 
2?8  F.  938,  decree  reversed  Fidelity 
Trust  Co.  V.  Alexander  (C.  C.  A.)  243 
F.  162. 

Grantees  held  incompetent,  under  Civ. 
Code  Prac.  Ky.  §  606—2,  to  testify 
after  death  of  grantor  concerning  the 
time  a  reservation  was  inserted  in 
their  deed.  Estep  v.  Kcntland  Coal  & 
Coke  Co.,  239  F,  617,  152  C.  C.  A.  451. 

In  action  by  executor  on  note  owned 
by  his  testatrix,  held  that,  under  Sess. 
Laws  Colo.  1911,  p.  676,  one  who,  ac- 
cording to  his  own  testimony,  was  pri- 
marily liable  on  note,  if  valid,  instead 
of  defendant,  was  interested  party  and 
incompetent.  Cordingly  v.  Kennedy, 
239  F.  645,  152  C.  C.  A.  479. 

Under  this  section,  witness  testifying 
in  federal  court  for  Pennsylvania  is  in- 
competent to  testify  as  to  transactions 
had  with,  or  statements  made  by,  one 
dead  at  time  of  trial,  that  being  rule  of 
state  practice.  M.  B.  Fahey  Tobacco 
Co.  V.  Senior  (D.  C.)  247  F.  809,  de- 
cree affirmed  in  part  and  reversed  in 
part  (C.  C.  A.)  252  F.  579. 


Under  Code  Ci¥u  Proc.  N.  Y.  fi  829, 
one  who  contracted  with  corporation 
through  agent  cannot  after  death  of 
agent  testify  as  to  circumstances  sur- 
rounding the  eontract,  but  if  he  does 
so  the  agent's  report  to  the  corporation 
is  admissible.  Baldwin  Co.  v.  R.  S. 
Howard  Co.  (D.  C.)  233  F.  439. 

Under  Rev.  St.  §  858,  as  amended  by 
Act  June  259,  1906,  and  Rev.  Code  Del. 
1915,  §  4212,  complainant  held  entitled 
to  testify  as  to  transaction  with  de- 
ceased as  basis  for  decree  against  cor- 
poration though  officer's  estate  owned 
stock,  as  decree  against  it  would  not  be 
one  against  the  executrix.  Wright  v. 
Barnard  (D.  C.)  248  F.  756. 

Privileges  and  immunity  of  witnesses. 
— ^The  federal  and  state  governments 
have  power  to  provide  that  returns 
made  to  their  officers  to  be  used  in 
assessing  and  collecting  revenue  and 
taxes  shall  not  be  revealed  by  the  of- 
ficers, and  such  provisions  protect  the 
officers  against  commitment  for  con- 
tempt for  refusal  to  produce  such  re- 
turns on  subpoena  by  a  court.  In  re 
Valecia  Condensed  MUk  Co.,  240  F. 
310,  153  C.  C.  A.  236. 


§  1465.  (Act  March  16,  1878,  c.  37.)     Competency  as  witnesses  of 
defendants  in  criminal  cases. 


Construction    and    operation.— Under 

this  section,  a  defendant  jointly  indict- 
ed and  tried  with  others  may  at  his 
own  request  testify  on  behalf  of  the 
government  against  his  codefendants. 
Heitler  v.  U.  S.,  244  F.  140,  156  C.  C. 
A.  568. 

Comment  on  faiiuro  to  testify.— Ac- 
cused, who  voluntarily  testifies  tor  him- 
self, may  not  omit  to  explain  incrimi- 
nating circumstances  as  to  which  he  is 
informed,  without  subjecting  his  silence 
to  the  inferences  to  be  drawn  from  it, 
and  ju8tif3nng  comment  in  the  charge 
to  effect  the  jury  may  consider  it. 
Caminetti  v.  U.  S.,  37  S.  Ct.  192,  242 
IT.  S.  470,  61  L.  Ed.  442,  L.  R.  A. 
1917F,  502,  Ann.  Cas.  1917B,  1168. 
affirming  judgments  Diggs  v.  Same,  220 
F.  545,  136  C.  C.  A.  147,  and  Hays  v. 
Same,  231  F.  106,  145  C.  C.  A.  294. 

Where  deiendant's  counsel  did  not  ob- 
ject to  court's  remarlt  that  defendant's 
testimony  would  be  more  important 
than  a  letter  written  by  him,  held,  that 
statutory  protection  against  reference 
to  defendant's  right  to  testify  was 
waived.  York  v.  TJ.  S.,  241  F.  656,  154 
(\  C.  A.  414. 

In  a  prosecution  under  Penal  Code, 
§  215  (Comp.  St.  1916,  §  10385),  for 
using  the  mails  to  defraud,  where  court 
is  alleged  to  have  commented  on  de- 
fendant's failure  to  testify,  evidence 
held  to  show  that  the  verdict  was  bas- 
ed upon  the  direct  and  positive  testi- 
mony of  witnesses  and  documents  and 
the  legitimate  inferences,  and  not  from 
any  prejudice   because   defendants  did 
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not  testify  in  their  own  behalf.  Sidebo- 
thaui  V.  U.  S.  (C.  C.  A.)  253  F.  417. 

Where  defendant  took  the  stand,  but 
was  prevented  from  answering  ques- 
tions on  cross-examination  by  objec- 
tions that  they  did  not  come  within  the 
scope  of  the  direct  examination,  the 
prosecutor  could  comment  in  his  argu- 
ment on  defendant's  failure  to  answer. 
Le  More  v.  U.  S.  (C.  C.  A.)  253  F. 
887. 

Argument  by  the  attorney  for  the 
Ignited  States  that  the  evidence  against 
defendants  was  conclusive,  and  that  it 
had  not  heen  contradicted,  is  not  ob- 
jectionable as  a  comment  on  the  failure 
of  defendants  to  testify.  Bradley  v.  U. 
S.  (C.  C.  A.)  254  F.  289. 

Instructions.— Reference  in  charge  to 
certain  government  testimony  as  uncon- 
tradicted does  not  violate  this  section; 
it  not  being  plain  that  no  one  but  de- 
fendants could  have  disputed  the  facts. 
Shea  V.  U.  S.   (C.  C.  A.)  251  F.  440. 

A  charge  that  the  fact  defendant  did 
not  testify  should  not  be  considered 
against  him,  but  he  was  entitled  to 
stand  on  the  presumption  of  innocence, 
held  in  no  way  prejudicial,  but  favor- 
able, to  the  defendant.  Kreuzer  v.  U. 
S.  (C.  C.  A.)  254  F.  34. 

Cross-examination  and  impeachment. 

—In  a  prosecution  for  falsely  repre- 
senting himself  to  be  a  citizen  of  the 
United  States,  defendant,  who  took  the 
stand  in  his  own  behalf,  may  be  re- 
quired to  answer  whether  he  ran  a 
blind  tiger,  when  the  court  charge? 
that  his  answer  can  be  considered,  not 
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as  evidence  of  guilt,  but  only  as  affect- 
ing, in  do  far  as  it  involved  moral  de- 
linquency, his  credibility  as  a  witness. 
Christopoulo  V.  U.  S.  (C.  C.  A.)  230  F. 
788. 

As  the  rules  of  evidence  are  the  same 
in  civil  and  .criminal  cases,  a  defendant 
who  takes  the  stand  may  be  cross-ex- 
amined upon  his  evidence  in  chief. 
Greer  v.  U.  S.,  240  F.  320,  153  C  C. 
A.  246. 

In  a  prosecution  under  Harrison  Drug 
Act  Dec.  17,  1914  (Comp.  St.  1916,  §f 
6287g-6287q),  wherein  defendant  had 
not  testified  in  his  examination  in  chief 
as  to  his  alleged  offer  to  bribe  an  of- 
ficer to  delay  his  arrest,  questions  rel- 
ative thereto  were  not  proper  cross- 
examination.  Paquin  y.  U.  S>  (G.  C.  A.) 
251  F.  579. 

Where  a  defendant  charged  with  vi- 
olating Penal  Code,  §  215  (Comp.  St. 
1916,  §  10385),  by  usi^ig  mails  in  con- 
nection with  scheme  to  defraud,  where- 
by ocean  carriers  were  induced  to  is- 
sue fraudulent  bills  of  lading,  which 
were  attached  to  drafts  that  were  nego- 
tiated, testified  that  acceptors  who  un- 
derstood transaction  were  able  to  pay, 
etc.,  cross-examination  as  to  amount 
of  acceptances  was  not  objectionable  as 
relating  to  matter  not  brought  out  on 
direct  examination.  Lie  More  v.  U.  S. 
(C.  C.  A.)  253  F.  887. 


A  defendant  in  a  criminal  case,  who 
elects  to  take  the  witness  stand,  is  sub- 
ject to  all  the  rules  and  tests  applicable 
to  other  witnesses,  and  renders  ad- 
missible records  of  former  convictions 
for  felony.  Williams  v.  U.  S.  (C.  C.  A.) 
254  F.  52. 

Where  accused  took  the  stand  in 
his  ow'n  behalf,  he  could  be  impeached, 
like  any  other  witness,  by  prout  of  his 
prior  conviction  of  an  offense,  which 
Penal  Code,  §  335  (Comp.  St.  1916,  § 
10509),  made  a  felony;  the  evidence 
being  restricted  to  that  purpose.  Gor- 
don V.  U.  S.  (C.  C.  A.)  254  F.  53. 

Where  defendant  on  cross-examina- 
tion was  asked  if  he  had  an  identified 
conversation,  and  he  not  only  denied 
having  said  the  things  to  which  his  at- 
tention was  directed,  but  gave  his  un- 
derstanding of  the  conversation,  and 
the  government  in  rebuttal  placed  a 
witness  on  the  stand  who  contradicted 
him,  defendant  on  siirrebuttal  is  not 
entitled  to  again  give  his  version.  Ben- 
tall  V.  U.  S.  (C.  C.  A.)  254  F.  294. 

It  was  proper  to  refuse  to  allow  de- 
fendant as  a  witness  to  answer  a  lead- 
ing question  calling  for  undisclosed 
state  of  mind  of  defendant  upon  a  sub- 
ject-matter which  was  vital  to  the  case 
and  upon  which  it  was  impossible  to 
contradict  him.  Flowers  v.  Bush  & 
Witherspoon  Co.  (C.  C.  A.)  254  F.  519. 


§  1466.  (Act  March  3,  1887,  c.  397,  §  1.)     Competency  as  witness 
of  husband  or  wife  of  defendant  in  prosecution  for  bigamy,  etc. 


Offenses  against  wife^^Interstate 
transportation  of  wife  for  immoral  pur- 
pose, in  violation  of  Act  June  25,  1910 
(Comp.  St.  1916,  S  8813),  held  such  a 
personal  wrong  against  her  as  author- 
izes her  to  testify.  Pappas  v.  U.  S., 
241  F.  665,  154  C.  C.  A.  423;  U.  S.  v. 
Bozeman  (D.  C.)  236  F.  432. 


§  1468.  (R.  S.  §  861.)     Mode  of 

Oooumentary  evidence.— At  the  trial 
on  an  amended  declaration,  the  original 
declaration  held  admissible  to  contra- 
dict a  witness  of  plaintiff,  and  to  show 
that  the  allegations  of  the  amended 
declaration  were  an  afterthought.  Co- 
operative Raw  Fur  Co.  v.  American 
Credit  Indemnity  Co.,  240  F.  67,  153  C. 
C.  A.  103. 

Oleoovery    and    interrogatqries.^Be- 

cause  of  this  section.  Gen.  Code  Ohio, 
H  11551.  11552,  empowering  the  court 
in  an  action  at  law  to  require  parties  to 
produce  books  and  writings  under  cir- 
cumstances where  they  might  have  been 
compelled  to  produce  them  by  the  ordi- 
nary rules  of  chancery,  are  inapplicable 
to  Uie  federal  courts.  General  Film  Co. 
T.  Sampliner  (C.  C.  A.)  232.F.  95. 

ExaminatlOtt  of  witnesses.— Admis- 
sion of  evidence  on  redirect  examina- 
tion held  within  the  court's  discretion. 
Itasca  Lumber  Co.  v.  Martin,  230  F. 
584,  144  C.  C.  A.  63a 


Wife  Of  codefendantw— The  wife  of 
one  of  several  defendants  charged  with 
conspiracy,  who  has  pleaded  guilty,  can 
testify  against  the  other  defeadants 
over  their  objection,  where  neither  she 
nor  her  husband  claim  privilege.  Kno- 
ell  V.  V.  S.,  239  F.  16,  152  C.  C.  A. 
66,  affirming  judgment  U.  S.  v.  Knoell 
(D.  C.)  230  F.  509. 

proof  in  comihon-law  actions. 

In  action  against  revenue  collector 
for  penalties  paid  under  protest,  per- 
mission of  witness  for  defendant  to 
read  from  diary  as  to  conversation  with 
plaintiff,  without  stating  whether  he 
had  independent  recollection  of  con- 
versation, was  error.  De  Witt  v.  Skin- 
ner. 232  F.  443,  146  C.  C.  A.  437. 

The  use  by  the  plaintiff  of  an  affida- 
vit previously  verified  by  his  witness 
to  refresh  his  recollection  so  as  to 
qualify  and  add  to  his  testimony  was 
not  subject  to  objection  that  he  was 
impeaching  his  own  witness.  George 
Brown  &  Co.  v.  OTonnor,  238  F.  552, 
151  C.  C.  A.  488. 

Question  to  witness,  wholly  argu- 
mentative in  character  and  not  directed 
to  any  question  of  fact,  is  properly  ex- 
cluded. Wilson  V.  Studebaker  Corpora- 
tion of  America  (D.  C.)  240  F.  801. 

Cross-examination.— Where    con* 

tractor  claimed  that  county's  engineer 
was  in  collusion  with  others  to  elimi- 
nate him  and  substitute  a  different  con- 
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tractor,  cross-examination  as  to  favor- 
itism of  such  other  contractor  under 
former  contracts  held  within  the  court's 
discretion.  Lauderdale  County  v.  Kit- 
tel,  229  F.  593,  143  C.  C.  A.  615. 

A  witness  who  testified  to  contradic- 
tory statements  made  by  the  prosecut- 
ing witness  can  be  cross-examined  as  to 
whether  he  communicated  such  state- 
ments to  defendant  and  as  to  what  he 
communicated.  Kinser  v.  U.  S.,  231  F. 
856,  146  C.  C.  A.  52. 

Right  of  cross-examination  is  not  con- 
fined to  specific  questions  of  direct  ex- 
amination, but  extends  to  subject-mat- 
ter. De  Witt  V.  Skinner,  232  F.  443, 
146  0.  C.  A.  437;  Owl  Creek  Coal  Co. 
V.  Goleb,  232  F.  445,  146  C.  0.  A.  439. 

Where  a  witness  was  fully  cross-ex- 
amined as  to  a  n^atter,  the  trial  judge, 
in  his  discretion,  may  refuse  to  permit 
further  repetition.  Memphis  St.  Ry. 
Co.  V.  Bobo,  232  F.  708,  146  O.  C.  A. 
634. 

How  far  a  party  may  be  allowed  to, 
in  effect,  cross-examine  his  own  witness, 
is  usually  a  matter  in  the  sound  judi- 
cial discretion  of  the  trial  judge.  Big 
Vein  Pocahontas  Co.  v.  Repass,  238  F. 
332,  151  C.  C.  A.  348. 

Where   defendant  claimed  that  hops 


tendered  under  contract  were  improp- 
erly rejected,  witness  testifying  for 
.  plaintiff  suing  for  advances,  may  be 
properly  cross-questioned  to  bring  out 
the  condition  of  the  hops,  to  show  he 
was  testifying  to  a  matter  of  which  he 
could  not  have  had  knowledge.  Wolf 
V.  Edmunson,  240  F.  53,  153  C.  C.  A. 
89. 

Admission  of  question  in  cross-exam- 
ination of  party  as  to  a  date,  referring 
to  a  fire  in  which  plaintiffs  children 
were  burned,  over  objection  that  it  was 
argumentative,  held  not  an  abuse  of 
discretion.  George  v.  Meyers,  241  F. 
653,  154  C.  C.  A.  411. 

—  Redlroat6xamiiiatl»ii.^Where,  on 

cross-examination,  defendant's  witness 
testified  to  making  false  statements  as 
to  the  matter  with  which  accused  was 
charged  with  perjury,  accused  is,  on  re- 
direct examination,  entitled  to  bring 
out  the  witness'  explanation  of  her 
false  statements.  Safford  v.  U.  S.,  233 
F.  495,  147  C.  C.  A.  381. 

Question  on  redirect  examination  as 
to  what  witness,  who  had  difficulty  in 
making  himself  understood,  meant,  held 
properly  admitted.  George  v.  Meyers, 
241  F.  653,  154  C.  C.  A.  411. 


§  1469.  (R.  S.  §  724.)     Power  to  order  production  of  books  and 
writings  in  actions  at  law. 


I.  ''IN  THE  TRIAL" 

I.  Right  to  require  produotion  before 
trials— This  section  does  not  authorize 
an  order  for  the  production  of  books 
and  writings  before  the  trial,  and  so 
does  not  deprive  a  court  of  equity  of 
jurisdiction  to  entertain  a  bill  of  dis- 
covery in  aid  of  an  action  at  law  be- 
fore trial.  General  Film  Co.  v.  Sam- 
pliner  (C.  C.  A.)  232  F.  95. 

Complainant  cannot  be  required  to 
present  its  case  before  trial,  though  the 
facts  alleged  are  to  be  proven  by  oral 
evidence  or  written  documents.  Church- 
ward International  Steel  Co.  v.  Bethle- 
hem Steel  Co.  (D.  C.)  233  F.  322. 

IV.  "DUE  NOTICE" 

4.  Necessity   and    sufnoiency.— Where 

defendant  testified  that  in  response  to 
subpoena  duces  tecum  he  had  produced 


all  correspondence  before  grand  jury,, 
and  asserted  that  he  did  not  receive 
decoy  letters,  in  response  to  which  it 
was  contended  he  deposited  in  mails 
nonmailable  matter,  secondary  evidence 
of  such  decoy  letters  was  properly  re- 
ceived, though  government  served  no 
notice  to  produce.  Pilson  v.  U.  S.,  249 
F.  328,  161  C.  C.  A.  336. 

VIII.  OTHER   REMEDiAaND    EF- 
FECT OF  STATUTE  THEREON 

21.  Remedy  by  discovery.— This  sec- 
tion does  not  deprive  a  court  of  equity 
of  jurisdiction  to  entertain  a  bill  of  dis- 
covery in  aid  of  an  action  at  law  be- 
fore trial.  General  Film  Co.  v.  Sam- 
pliner.  232  F.  95,  146  C.  O.  A.  287. 

Cited  without  defloite  application. 
Pressed  Steel  Car  Co.  v.  Union  Pac.  R. 
Co.  (D.  C.)  241  F.  964. 


§  1470.  (R.  S.  §  862.)     Mode  of  proof  in  equity  and  admiralty 
causes. 

Tailing  testimony  under  equity  rules. 

—See   Block   v.   Arrowsmith   Mfg.    Co. 
p.  C.)  243  F.  775. 


§  1471.  (Act  Feb.  26,  1913,  c.  79.) 
parison. 

Genuineness   of  handwriting   offered. 

—In  prosecution  for  altering  postal 
money  order,  notebook  containing  per- 
sonal memoranda,  taken  from  accused's 
possession,  held  admissible  as  basis  of 
comparison    of    accused's    handwriting, 
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Handwriting  as  basis  for  com- 

though  accused  denied  that  order  was 
issued  to  him  and  that  book  was  his. 
Dean  v.  U.  S.,  246  F.  568,  158  C.  C.  A. 
538. 

Witnesses  who   had   seen  writing  of 
defendant  who  was  charged  with'  de- 
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positing  and  oausins:  to  be  deposited  in  and  signature  was  that  of  accused, 
post  office  letter  containing  poison,  etc.,  Murray  y.  U.  S.,  247  F.  874,  100  G.  0. 
are  competent   to  testify  tliat  writing      A.  96. 

§  1472.  (R.  S.  §  863.)     Depositions  de  bene  esse. 


1.  Construction  and  oporatlon  of  stat- 
■to  in  gonorald— Equity  rule  47  (Gomp. 
St.  1916,  p.  2516),  limiting  time  for 
taking  depositions  without  order  of 
court  does  not  vary  this  section,  but 
merely  regulates  the  procedure,  and 
was  within  the  power  of  the  Supreme 
Court  Audlffren  Refrigerating  Mach. 
Co.  ▼.  General  Electric  Go.  (D.  G.)  245 
F.  783. 

2.  Modo     of     taking     doposltlonsw— 

Though  defendant  would  have  sufficient 
protection  by  taking  depositions  under 
this  section,  held  that,  under  Act  March 
9,  1892  (Comp.  St.  1916,  f  1476),  com- 
plainant's motion  for  an  open  commis- 
sion  to  take  depositions  on  written  in- 
terrogatories in  conformity  with  the 
state  practice  should  be  granted;  a 
considerable  economy  being  effected. 
Cook  V.  Flagg  (D.  G.)  233  F.  713. 

6.  RIglit  to  take  dopositions^Whon 
witnosa' lives  at  greater  distance  than 
100  milee.^Despite  equity  rule  46 
(Comp.  St.  1916.  p.  2516),  held  in  yiew 
of  this  section,  that  testimony  of  in^ 
firm  witnesses  residing  more  than  100 
miles  from  place  of  trial  might  be  taken 
before  judge  prior  to  trial.  Jennings 
V.  Smith  (D.  G.)  244  F.  836. 

ID.  Notice  of  taking^— Gourt  has  pow- 
er to  vacate  notices  of  taking  of  dep- 
ositions de  bene  esse  under  this  sec- 
tion, if  the  procedure  is  irregular.    Au- 


dlffren Refrigerating  Mach.  Go.  ▼.  Gen- 
eral Electric  Go.  (D.  G.)  245  F.  783. 

141/2.  —  Notice  of  filing  deposition. 
— Glaimants,  being  notified  of  taking  of 
deposition  under  this  section,  and  not 
appearing,  held  not  entitled  to  object 
that  they  were  not  notified  of  filing  of 
same;  it  not  clearly  appearing  wheth- 
er, under  local  laws  of  Porto  Rico, 
where  deposition  was  used,  that  they 
were  entitled  to  such  notice.  The  D.  J. 
Sawyer,  236  F.  913,  150  G.  G.  A.  175. 

15.  Time  of  taking^-tJnder  Rev.  St. 
{§  862,  863,  917  (Gomp.  St  1916,  f§ 
1470,  1472,  1543),  and  equity  rules  47, 
56  (Gomp.  St  1916,  pp.  2516,  2520), 
plaintiff  could  not,  after  expiration  of 
time  for  taking  depositions  prescribed 
by  rules,  take  deposition  on  notice  to 
defendant  without  order  of  court 
Block  V.  Arrowsmith  Mfg.  Go.  (D.  G.) 
243  F.  775;  Audiffren  RefrigeratiDg 
Mach.  Go.  V.  General  Electric  Go.  (D. 
G.)  245  F.  783. 

21.  Retaking    and    re-examination^- 

The  testimony  of  the  same  witness  may 
be  taken  by  deposition  de  bene  esse, 
under  this  section,  more  than  once,  in 
equity  as  well  as  at  law.  Audiffren  Re- 
frigerating Mach.  Go.  V.  General  Elec- 
tric Go.  (D.  G.)  245  F.  783. 

Cited    without    definite    application, 

In  re  Subpoenas  Duces  Tecum  (D.  G.) 
248  F.  137. 


V 


§  1474.  (R.  S.  §  865.)     Transmission  to  the  court  of  depositions  de 
bene  esse. 


12.  Admission     in     evidence— Exist- 
ence and  continuance  of  grounds  for 

taking.— Deposition  talcen  under  stipu- 
lation is  admissible,  without  proof  that 
witness  was  not,  at  time  it  was  offered, 
within  jurisdiction  of  court  The  Go- 
lusa,  248  F.  21,  160  G.  G.  A.  161,  af- 
firming decree  (D.  G.)  241  F.  968. 

16. Waiver     of     objeotlona^ 

Where  defendant  read  in  evidence  dep- 
ositioDs  taken  by  plaintiff,  defendant 
cannot  complain  on  appeal  that  the 
depositions  contained  incompetent  and 
hearsay  evidence.  Ghicago  &  E.  I.  R. 
Co.  V.  Collins  Produce  Co.,  235  F. 
857,  149  G.  C.  A.  169. 

Where  expert  accountant,  on  the 
taking  of  his  deposition,  produced  cor- 
porate books  then  in  his  custody,  tes- 
tified ss  to  matters  found  therein,  and 
made  a  tabulation  therefrom  which  was 
attached  to  his  deposition,  all  without 
objection,  a  stipulation  as  to  the  res- 
ervation of  objections  does  not  war- 
rant exclusion  of  deposition  on  trial 
upon  ground  that  books  were  not  pro- 
duced. Columbia- Knickerbocker  Trust 
Co.  Y.  Abbot,  247  F.  833,  160  G.  G.  A. 


55,  certiorari  denied  39  S.  Gt.  6,  63 
L.  Ed.  — . 

19.  —  Deposition  taken  in  an- 
other suit  or  proceeding^— Contrary  to 
the  general  rule,  a  deposition  of  a  wit- 
ness now  dead,  taken  in  a  suit  between 
strangers,  if  tending  to  prove  ancient 
possession  of  land,  is  admissible  in 
evidence;  but  a  deposition  of  the  then 
clerk  of  the  United  States  Circuit 
Court  for  the  Eastern  District  of 
Virginia  as  to  destruction  of  the  rec- 
ords of  that  court  in  1865,  taken  many 
years  before  trial  in  another  action,  is 
inadmissible  to  prove  that  fact,  as  it 
might  be  shown  by  the  custodian  in 
charge  of  the  records  at  the  time  of 
trial.  Virginia  &  West  Virginia  Coal 
Co.  V.  Charles  (C.  C.  A.)  251  F.  83. 

The  admissibility  of  depositions  tak- 
en in  a  prior  suit  between  the  same 
parties  must  be  determined  in  the  case 
in  which  they  are  offered.  Young  v. 
J.  Samuels  &  Bro.  (D.  C.)  232  F.  784. 

The  general  rule  in  Virginia  is  that 
depositions  taken  in  a  former  suit 
cannot  be  read  in  evidence  in  a  subse- 
quent suit,  unless  there  be  substantial 
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identity    both    of    parties    and   issues.      acts  upon  advice  of  counsel,  tlius  evad- 


Virginia  &  West  Virginia  Coal  Co.  v. 
Charles  (D.  C.)   251  F.  83. 

24.  Suppression  of  depositions^ 
Grounds^— Where  witness  refuses  to 
answer  pertinent  quescions,  stating  she 


ing  proper  inquiry,  her  whole  testi- 
mony may  be  stricken.  Kirkpatrick  v. 
McBride,  232  F.  859,  147  C.  C.  A.  53, 
affirming  decree  McBride  ▼.  Kirkpat- 
rick (D.  C.  )  207  F.  893. 


§  1476.  (Act  March  9,  1892,  c.  14.)     Depositions  under  state  laws. 


Right  to  take  deposition.— Though 
defendant  would  have  sufficient  protec- 
tion by  taking  depositions  under  Rev. 
St.  §  863  (Comp.  St.  1916,  §  1472), 
'  held  that/  under  this  section  complain- 
ant's motion  for  an  open  commission 


to  take  depositions  on  written  interro- 
gatories in  conformity  with  the  state 
practice  should  be  granted;  a  consid- 
erable economy  being  effected.  Cook 
▼.  Flagg  (D.  C.)  233  F.  713. 


§  1477.  (R.  S.  §  866.)     Depositions  under  a  dedimus  potestatem 
and  in  perpetuam,  etc. 


IV.  ADMISSION     OF     DEPOSI- 
TIONS IN   EVIDENCE 

16.  Admissibliity^-Where,  after  de- 
fendant read  the  direct  testimony  in  a 
deposition  of  one  of  its  witnesses, 
plaintiff  withdrew  the  cross-examina- 
tion, and  defendant  thereafter  read  the 
cross-examination,  it  thereby  made  the 
cross-examination  its  own  testimony. 
American  Lumber  &  Mfg.  Co.  v.  Bert- 


hold  &  Jennings  Lumber  Co.,  233  F. 
971,  147  C.  C.  A.  645. 

Where  order  for  taking  deposition 
applied  for  during  trial  limited  in- 
quiry to  one  matter,  exclusion  of  tes- 
timony as  to  other  matters  held  witliin 
court's  discretion.  Norma  Mining  Co. 
y.  Mackay,  241  F.  640,  154  C.  C.  A. 
398. 


\ 


§  1479.  (R.  S.  §  868.)     Deposition  under  a  dedimus  potestatem. 


Effect  of  statute.— While,  under  Rev. 
St.  §§  868,  860  (Comp.  St.  1916,  §§  1479. 
1480),  a  subpoena  duces  tecum,  com- 
manding witness  to  produce  documents 
before  commissioner  authorized  to  take 
testimony  under  dedimus  potestatem, 
is  only  issued  upon' application  to  judge, 


clerk  may  issue  subpoena  duces  tecum, 
directing  witness  to  produce  documents 
in  criminal  proceeding,  for  his  privilege 
will  in  all  events  be  protected.  In  re 
Subpccnas  Duces  Tecum  (D.  C.)  248  F. 
137. 


§  1480.  (R.  S.  §  869.)     Subpoena  duces  tecum  under  a  dedimus  po- 
testatenL 


Effect  of  statute.— Where,  exhibits 
are  offered  in  evidence,  trial  court  has 
power  to  impound  them  with  clerk  for 
future  use ;  such  power  being  analogous 
to  that  underlying  subpoena  duces 
tecum.  Perlman  Rim  Corporation  v. 
Firestone  Tire  &  Rubber  Co.  (D.  C.) 
244  F.  304. 

"  While,  under  Rev.  St.  §§  868,  869 
(Comp.  St.  1016,  §§  1479,  1480) ,  a  sub- 
poena   duces   tecum,    commanding   wit- 

§  1487.  (R.  S.  §  876.)     Subpoenas  to  run  into  another  district. 


ness  to  produce  documents  before  com- 
missioner authorized  to  take  testimony 
under  dedimus  potestatem,  is  only  is- 
sued upon  application  to  judge,  clerk 
may  issue  subpoena  duces  tecum,  di- 
recting witness  to  produce  documents 
in  criminal  proceeding,  for  his  privilege 
will  in  all  events  be  protected.  In  re 
Subpoenas  Duces  Tecum  (D.  C.)  248 
F.  137. 


Construction     and     operation.— This 

section  includes  subpoenas  duces  tecum, 
as  well  as  ordinary  subpoenas  ad  tes- 
tificandum. In  re  Subpoenas  Duces 
Tecum  (D.  C.)  248  F.  137. 

Witnesses   beyond    lOO-mile    limits- 
A  subpoena,  served  without  the  district 


and  more  than  100  miles  from  the  place 
of  holding  court,  has  no  potency,  and 
a  witness  attending  pursuant  thereto 
is  regarded  as  attending  voluntarily. 
U.  S.  V.  Southern  Pac.  Co.  (1).  C.) 
230  F.  270. 


§  1494.  (R.  S.  §  882.)     Copies  of  department  records  and  papers. 


Copies  of  records— Weigher's  certif- 
icate.—A  government  weigher's 'certifi- 
cate, stating  the  quantity,  etc.,  of  cer- 
tain beans,  not  identified  with  those  in- 
volved in  the  suit,  and  whose  accuracy 
was  not  proved,  nor  its  contents 
brought  home  to  defendant,  is  incom- 
petent. Llopis  V.  P.  Pastene  &  Co. 
(Sup.)  159  N.  y.  S.  773. 
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—  Records   of   weather   bureau^— 

The  records  of  the  weather  bureau  at 
St.  Louis  that  the  greatest  rainfall  oc- 
curring in  over  40  years  occurred  dur- 
ing a  particular  storm  are  inadmissible 
to  prove  conditions  existing  in  Madison 
county.  Handfelder  v.  East  Side  Levee 
&  Sanitary  District,  194  lU.  App.  262. 
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§  1496.  XJ^.  S.  §  884.)     Instruments  and  papers  of  Comptroller  of 
the  Currency. 


AothenticatioRw— In  view  of  Rev.  St. 
SI  178.  327.  SM  (Comp.  St.  1916,  M 
m,  498,  1496),  as  to  certificates  of 
Comptroller  of  the  Currency  all  certifi- 
cates from    the    office   of   the    Comp- 


troller of  the  Currency  of  the  United 
States,  authenticated  by  seal,  are  ad- 
missible. Weitzel  v.  Brown,  112  N. 
E.  945,  224  Mass.  190. 


§  1497.  (R.  S.  §  885.)     Organization  certificates  of  national  banks. 

Parol    ttvideaoew— Under    Rev.    Laws  existence  is  called  in  question  coUater- 

Okl.  1910,   f   5112,   and   this    section,  ally.    Farmers*  Nat.  Bank  ▼.  Johnston 

parol  evidence  is  competent  to  prove  (Okl.)  176  P.  236. 
existence  of  a  national  bank,  where  its 

§  1504.  (R.  S.  §  891.)     Copies  of  records  of  General  Land-Office. 

Receiver's  mMlpt.^-A  receiver's  re-  quiet    title,    without    being    otherwise 

ceipt  from  the  United  States  govern-  certified  or  shown  to  be  genuine,  was 

ment  for  land,  offered  by  plaintiff  as  a  inadmissible  for  any  purpose.    Olson  v. 

foundation  for  his  title  in  an  action  to  Kelscy  (Colo.)  157  P.  194. 

§  1508.  (R.  S.  §  895.)     Extracts  from  the  Journals  of  Congress. 


Confirmatioii  of  offlcar's  appoint- 
Best— Where  plaintiff  deraigned  title 
from  a  deed  executed  by  the  designated 
collector  of  the  federal  direct  tax  of 
1816,  an  extract  from  the  Journal  of 
the  Executive  Proceeding's  of  the 
United  States,  certified  in  (ucordance' 
with   this    section,    showing    that    the 


nomination  of  the  grantor  in  the  deed 
relied  on  as  collector  of  direct  taxes 
was  confirmed  in  1814,  is  admissible, 
though  not  showing  that  he  was  ap- 
pointed designated  collector.  ,  Virginia 
&  West  Virginia  Coal  Co.  v,  Charles 
(D.  O.)  251  F.  83. 


§  1519.  (R.  S.  §  905.)     Authentication  of  legislative  acts  and  prooi 
of  judicial  proceedings  of  State,  etc. 

I.  AUTHENTICATION    OF    LEQ-         the  Code  went  into  effect.     Lipsett  v. 
I8LATIVE   ACTS  Dettering,  162  P.  1007,  94  Wash.  629. 

I.  Proof    of   foreign    statates^-Act 

of  Congress  providing,  how  acts  of 
state  Legislature  shall  be  authenticated 
does  not  deprive  state  of  power  to  de- 
clare, as  done  by  Rev.  St.  La.  1440, 
that  statutes  of  another  state  published 
in  book  form  shall  be  admissible  and 
prima  fade  evidence  of  its  contents. 
Marzette  v.  Cronk,  75  So.  107,  141  La. 
437. 

3.  Neoessity  of  proof^Judidai  no- 
ticed—The courts  of  the  forum  will  not 
take  judicial  notice  of  foreign  statutes. 
Swan  V.  Gregory  (Mich.)  161  N.  W. 
833;  Otto  V.  Pryor  (Mo.  App.)  193  S. 
W.  28. 

Under  Code  W.  Va.  1913,  c.  13,  f  4 
(sec.  333),  judicial  notice  will  be  taken 
by  the  courts  of  the  laws  of  a  foreign 
state.  Appalachian  Marble  Co.  v.  Ma- 
sonic Temple  Ass'n  (W.  Va.)  91  S.  E. 
403. 


iO.  Parol  ovidenoo.— In  action  based 
on  laws  of  state  of  Kansas,  permitting 
one  of  plaintiff's  attorneys,  acquainted 
with  laws  of  Kansas,  to  testify  as  to 
what  law  was  in  that  jurisdiction,  held 
not  error.  Church  v.  Central  Coal  & 
Coke  Co.  (Mo.  App.)  195  S.  W.  573. 

It  wa^not  an  abuse  of  discretion  for 
the  trial  court  to  permit  an  attorney 
to  testify  what  the  law  of  Alaska  was 
on  a  given  subject,  where  he  testified 
that  he  had  practiced  law  there  for 
three  years  and  was  so  practicing  when 

Supp.U.S.C0MP.'19— 20 


II.  PROOF    OF    JUDICIAL   PRO- 
CEEDIN8S 

(A)  Conatruction,  operaiiorif  and  valid- 
ity of  statutory  provision 

14.  ''Records  and  Judicial  prooood- 
ings."— The  probate  of  a  will  in  com- 
mon form  under  Civ.  Code  Ga.  1910,  S 
3855,  held  not  a  judgment  entitled  to- 
full  faith  and  credit  by  virtue  of  this 
section  in  courts  of  other  states. 
Frederick  v.  \\Mlbourne  (Ala.)  73  So. 
442. 

(B)  Authenticfation  in  general 

28.  Whether  this  method  oxolu8lve.p« 

A  copy  of  a  foreign  judgment  duly  at- 
tested, sealed,  and  certified  as  required 
by  this  section,  is  admissible  in  evi- 
dence, though  not  authenticated  ac- 
cording  to  Rev.  Laws  OkL  1910,  § 
5()98.  Block  V.  Schafer  (Okl.)  162  P. 
456. 

In  an  actign  to  recover  on  a  judgment 
of  another  state,  proof  by  witness  of 
the  attached  copy  as  a  compared  copy 
of  the  judgment  on  the  original  docket 
of  the  court  of  such  state  is  admissi- 
ble. Wallace  v.  Schneider  (Tex.  Civ. 
App.)  185  S.  W.  333. 

31.  Requisites  and  sufflcienoy^-Un- 
der  Civ.  Code  Ga.  1910,  §  5824,  exem- 
plification of  record  of  letters  of  ad- 
ministration   of   administratrix    of   de- 
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ceased  nonresident  plaintiff  in  whose 
nanie  action  was  revived  held  sufficient 
within  this  section.  Stewart  v.  Fisher, 
89  S.  E.  1052,  18  Ga.  App.  519. 

Where  a  certificate  of  judicial  pro- 
ceedings in  a  foreign  state  pursuant  to 
act  of  Congress  was  signed  by  a  dep- 
uty clerk  and  chancellor  certified  only 
to  official  character  of  clerk,  held,  that 
the  certificate  is  not  sufficient  to  be  ad- 
missible in  evidence.  Painter  v.  Bank 
of  Osyka,  73  So.  266,  140  La.  457;  Id., 
73  So.  268,  140  La.  465. 

A  certified  copy  of  foreign  judgment 
sued  on  held  properly  authenticated 
under  this  section,  though  no  judgment 
is  shown  to  have  been  signed  by  the 
trial  judge  and  filed  in  the  court.  Shu- 
feldt  V.  Bank  of  Mound  City  (Okl.) 
160  P.  923. 

34. Probate   proceedings.^Certi- 

fied  copy  of  will  executed  in  Peoria, 
111.,  and  of  probate  thereof  in  Pueblo, 
Colo.,  testatrix's  residence,  was  not 
competent  evidence  of  title  to  realty 
in  Illinois,  where  authenticated  copy 
was  not  recorded  in  Illinois  according 
to  Statute  on  Wills,  §  2,  and  certifi- 
cate of  clerk  of  Colorado  probate  court 
failed  to  state  that  will  was  executed 
agreeably  to  laws  of  Colorado  as  pro- 
vided by  section  9.  Barnett  v.  Barnett 
(111.)  120  N.  E.  532. 

Purported  certificate  of  appointment 
in  another  state  as  executors  of  orig- 
inal nonresident  defendant,  not  bearing 
seal  of  any  court  and  not  accompanied 
by  letters  testamentary  or  by  a  copy  of 
will,  etc.,  did  not  sufficiently  prove 
that  parties  presenting  it  were  execu- 
tors entitled  to  be  made  parties  defend- 
ant First  Nat.  Bank  v.  Pancake  (N. 
C.)  90  S.  E.  515. 

Under  Shannon's  Code  Tenn.  §§  3914, 
3915,  and  this  section,  a  certified  copy 
of  a  foreign  will  of  one  of  plaintiff's 
predecessors  in  title,  which  was  pro- 
bated by  the  proper  officer  in  the  for- 
eign state,  and  a  duly  certified  copy  of 
which,  with  the  certificate  of  probate, 
was  recorded  in  Tennessee,  held  admis- 
sible. Fielder  v.  Pemberton,  189  S.  W. 
873,  136  Tenn.  440. 

37. Neoesstty  of  complying  with 

8tatute.»The  records  and  judicial  pro- 
ceedings of  a  court  of  another  state 
are  not  admissible  in  evidence  unless 
attested  and  verified  as  required  by 
Code  W.  Va.  1913,  c.  130,  §  19  (sec. 
4875),  Central  Trust  Co.  of  Dlinois  v. 
Hearne  (W.  Va.)  88  S.  E.  450. 

Where  certificate  of  clerk  to  docu- 
ment offered  as  foreign  judgment  does 
not  comply  with  St.  Wis.  1915,  §§  4140, 
4145,  or  this  section,  the  judgment  is 
inadmissible.  Arndt  v.  Burghardt,  162 
N.  W.  317,  165  Wis.  312. 

Where  copy  of  foreign  judgment 
when  offered  in  evidence  was  objected 
to  generally,  counsel  stating  that  he  did 
not  care  to  press  objection,  and  subse- 
quent   evidence    showed    payment    by 
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judgment  debtor  on  judgment,  admis- 
sion of  the  copy,  though  it  was  defec- 
tive, was  not  erroneous.     Id. 

(C)  Attestation  by  clerk 

,  41.  Requisites  and  ^ufflelency  of  at- 
testation.—Certificate  under  seal  of 
court  of  another  state,  signed  by  its 
clerk,  stating  a  person  named  to  be  one 
^of  its  presiding  judges,  and  certificate 
signed  by  such  person,  designating  him- 
self as  "presiding  judge,"  complied  v^th 
this  section.  Gustavus  v.  Dahlmer 
(Sup.)  163  N.  Y.  S.  132,  98  Misc.  Rep. 
462. 

(D)  Certification 

45.  Necessity  of  certification .^A  for- 
eign judgment  certified  by  clerk,  but 
not  by  court,  is  admissible  where  wit- 
ness testified  that  it  was  true  copy  of 
original,  which  he  had  examined.  Giv- 
ens  V.  Givens  (Tex.  Civ.  App.)  195  S. 
W.  877. 

This  section  requires  a  judge*s  cer- 
tificate as  well  as  attestation  by  clerk, 
to  entitle  transcript,  of  foreign  court 
proceedings  to  be  introduced  in  evi- 
dence. Nease  v.  Broadwater  Mercan- 
tile Co.  (Tex.  Civ.  App.)  206  S.  W. 
692. 

(E)  "Faith  and  credit" 

54.  What  faltli  and  credit  required- 
Same  as  domestic  Judgment.— In  action 
on  a  sister  state  judgment,  defense  be- 
ing pending  appeal  from  judgment,  ef- 
fect of  appeal  on  finality  of  the  judg- 
ment and  its  admissibility  in  evidence 
is  determinable  by  the  laws  of  state 
where  rendered.  Van  Natta  v.  Van 
Natta  (Tex.  Civ.  App.)  200  S.  W.  907. 

56.  —  Presumptions  in  favor  of 
foreign  JudgmentSw— When  copy  of  for- 
eign judgment  is  offered  in  evidence 
without  signature  of  trial  judge,  and  no 
proof  is  offered  that  such  signature  is 
necessary  in  foreign  state,  court,  as- 
suming that  law  in  such  state  is  same 
as  its  own  law,  should  admit  copy,  since 
no  such  signature  is  necessary  in  Wis- 
consin. Arndt  v.  Burghardt,  162  N. 
W.  317,  165  Wis.  312. 

62.  Scope  of  inquiry  in  local  court- 
Conclusiveness  of  Judgment,  in  generaJ. 
—Under  Const.  U.  S.  art  4,  S  1,  and 
this  section,  save  that  the  question  of 
jurisdiction  may  be  raised,  judgment  of 
a  foreign  court  is  as  conclusive  in 
court  of  another  state  as  though  it  were 
domestic  judgment,  and  no  question  re- 
garding conduct  of  trial  can  be  raised. 
Lucas  V.  Vulcan  Iron  Works  (D.  C.) 
233  F.  823. 

Duly  authenticated  record  of  judg- 
ment of  sister  state  is  pripia  facie  evi- 
dence of  jurisdiction  of  court  rendering 
such  judgment.  Gustavus  v.  JDahlmer 
(Sup.)  163  N.  Y.  S.  132,  98  Misc.  Rep. 
462. 

A  judgment,  entered  upon  a  note  con- 
taining a  warrant  of  attorney  to  con- 
fess judgment  without  personal  service 
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of  the  maker,  is  a  judgment  within  the 
full  faith  and  credit  clause  of  the  feder- 
al Constitution  (article  4,  §  1),  and 
this  section,  pursuant  thereto.  Miller 
V.  ^filler,  156  P.  8,  90  Wash.  333. 

66. Jurisdiotiea  4if  foraign  court. 

-Where  right  of  mother  of  intestate 
to  share  in  stock  in  corporation  in 
state  of  mother's  residence  and  a  claim 
against  the  corporation  was  adjudicat- 
ed by  decrees  of  another  state  not  hay- 
ing jurisdiction  of  the  mother  or  the 
corporation  by  service  of  process  or 
appearance  decrees  are  not  entitled  to 
full  faith  under  Const,  art  4,  §  1,  and 
this  section.  Baker  ▼.  Baker,  Eccles  & 
Co.,  37  S.  Ct.  152,  242  U.  S.  394,  61 
L  Ed.  386,  affirming  decree  173  S.  W. 
109,  162  Ky.  683. 

In  an  action  in  Illinois  on  a  judg- 
ment rendered  against  .an  Illinois  cor- 
poration in  a  foreign  state,  it  is  error 


to  admit  in  eyidence  a  transcript  of 
such  judgment,  where  it  not  only  doea 
not  show  either  directly  or  by  impli- 
cation that  defendant  was  transacting 
business  in  such  foreign  state,  but  the 
petition  in  the  action  in  such  state  al- 
leges defendant  to  be  an  Illinois  cor- 
poration having  its  principal  office  and 
place  of  business  in  Illinois  and  main- 
taining no  office  or  place  of  business  in 
the  foreign  state  nor  complying  with, 
the  laws  of  the  latter  as  to  foreign  cor- 
porations -  doing  business  therein. 
Frick-Reid  Supply  Go.  y.  Consolidated 
Adjustment  Co.,  197  Bl.  App.  303. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Gasquet  v.  Lapeyre,  S7  8.  Ot.  165, 242^ 
U.  8.  367,  61  L.  Ed.  367,  dismissing 
writ  of  error  Interdiction  of  Gasquet, 
68  So.  89,  136  La.  967. 


§  1520.  (R.  S.  §  906.)     Proofs  of  records,  etc.,  not  pertaining  to 
courts. 


7.  ABthenticatlon    In    general— Req* 
■Isites  and    suffloienoy.^Records    and 

books  kept  in  a  public  office  of  a  for- 
eign state,  not  appertaining  to  a  court, 
are  not  admissible  unless  attested  and 
certified  as  required  by  Code  W.  Va. 
1913,  c.  130,  §  20  (sec.  4876).  Central 
Trust  Go.  of  Illinois  y.  Heame  (W. 
Va.)  88  8.  £.  450. 


IS.  Certifloate  to  atteetation— Req- 
ulaltee  and  sulllclencyd— An  exemplified 
copy  of  special  assessment  proceedings 
of  an  Indiana  city  is  not  admissible  in 
the  courts  of  this  state,  where  the 
certificate  of  the  city  clerk  attached 
to  such  copy  does  not  show  that  the 
proceedings  conformed  to  the  laws  of 
Indiana.  Ledowsky  y.  Gordon,  194  111.. 
App.  442. 


§  1521.  (R.  S.  §  907.)     Copies  of  foreign  records^  etc.,  relating  to 
land-titles  in  the  United  States. 


Aitbentlcatlon     of     copies.— Letters 

from  Mexican  officials  to  other  officials 
in  Mexico,  certified  by  their  official 
custodian,  are  not  admissible  as   cer- 


tified copies,  under  Rey.  St.  arts.  3694, 
3700.  Kenedy  Pasture  Co.  y.  State 
(Tex.  Ciy.  App.)  -J6  S.  W.  287. 


§  1523.  (Act  June  20,  1874,  c.  333,  §  2.)     Revised  Statutes  as  evi- 
dence. 


Jidicial  notice  of  federal  laws.— The 
laws  of  Congress  are  not  foreign  laws 
that  must  be  pleaded  and  proyen  in 
state  courts.  Pipes  y.  Missouri  Pac. 
Ry.  Co.,  184  S.  W.  79,  267  Mo.  385; 
Stabblefield  y.  St.  Louis  &  S.  F.  B. 
Co.  (Mo.  App.)  184  S.  W.  149. 


Under  Code  W.  Va,  1913,  c.  13,  §  4 
(sec.  333),  judicial  notice  will  be  taken 
by  the  courts  of  the  laws  of  the  Unit* 
ed  States.  Appalachian  Marble  Co.  y. 
Masonic  Temple  Ass'n'  (W.  Va.)  91  S.. 
E.  403. 
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CHAPTER  EIGHTEEN— PROCEDURE 


Sec. 

1534. 

1536. 

1537. 


1538. 
1539. 

1540. 

1541. 

1543. 

1544. 
1545. 
1547. 


1565. 
1567. 


1571. 
1573. 

1574. 

1575. 

1583. 
J.584. 
1585. 

1587. 

1590. 
1591. 
1592. 
1593. 

1594. 


Sealing  and  testing  of  writs. 

Mesne  process  and  proceedings  in 
equity  and  admiralty. 

Practice  and  proceedings  in  oth- 
er than  equity  and  admiralty 
causes  to  conform  to  practice, 
etc.,  in  courts  of  State. 

Laws  of  the  States ;  rules  of  de- 
cision.    ^ 

Attachments,  etc.,  in  common- 
law  causes  as  provided  by  laws 
of  State. 

Executions,  etc.,  in  common-law 
causes  as  provided  by  laws  of 
State. 

Rights  and  remedies  of  occupy- 
ing claimants  of  land  as  given 
by  statutes  of  State. 

Power  of  the  Supreme  Court  to 
regulate  the  practice  of  district 
courts. 

Practice  in  the  several  courts  to 
be  regulated  by  their  own  rules. 

Suits  for  duties,  imposts,  taxes, 
penalties,  or  forfeitures. 

Orders  to  save  costs,  and  consoli- 
dation of  causes  of  a  like  na- 
ture. 

Sale  after  condemnation. 

Delivery  bond  in  admiralty  pro- 
ceedings ;  general  bond  by'  own- 
er of  vessel. 

Bail  and  affidavits. 

When  clerks  may  take  bail  de 
bene  esse. 

Proceedings  in  suits  against  Unit- 
ed States. 

Petition  in  suit  against  United 
States. 

Trial  of  issues  of  fact.* 

Trial  of  issues  of  fact  by  jury. 

Trial  of  issues  of  fact  in  admiral- 
ty causes. 

Trial  of  issues  of  fact  by  the 
court. 

Bill  of  exceptions. 

Defects  of  form ;   amendments. 

Death  of  parties. 

Death  of  one  of  several  plaintiffs 
or  defendants. 

Death,  expiration  of  term,  etc.,  of 
officer  sued  in  official  capacity, 
etc. 


JUDGMENTS,       COSTS,       EXECU- 
TIONS, AND  MONEYS  PAID 
INTO  COURT 

1605.  Interest  on  judgments. 

1606.  Judgments     of     United      States 

courts  to  be  liens  on  property, 
etc. 

1607.  Indices  of  judgment  records  to  be 

kept  by  clerks. 

1608.  When  judgments  of  United  States 

courts  cease  to  be  liens. 
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1609.  Plaintiff  or  petitioner  recovering 
less  than  certain  amounts  to  re- 
cover no  costs. 

1614.  Costs  not  recoverable  in  certain 

suits  for  infringement  of  pat- 
ent, unless  disclaimer  entered,, 
etc. 

1615.  When  costs  of  prosecution  to  be 

paid  by  defendant 

1622.  Taxation  of  fees  of  witness  be- 

fore a  commissioner. 

1623.  Attorney   liable    for   costs   vexa- 

tiously  increased  by  him. 

1624.  Bill  of  costs,  how  taxed. 
1626.  Suits,  etc.,  by  poor  persons. 
1630a.  Suits  by  seamen  without  prepay- 
ment of  or  bond  for  costa. 

1633.  Executions  stayed  on  conditions. 

1635.  Execution    n6t   to   issue    against 

officers  of  revenue  in  cases  of 
probable  cause,  etc. 

1636.  Imprisonment  for  debt 

1637.  Discharge  from  arrest  or  impris- 

onment 

1644.  Moneys   paid    into   court,    where 

and  how  deposited. 

1645.  Moneys    paid    into    court,    how 

withdrawn ;  disposition  of  mon- 
eys unclaimed. 

PROCEDURE  ON  ERROR  AND  AP- 
PEAL 

1646.  Appeals,  writs  of  error,  etc. 

1647.  Appeals  and  writs  of  error  to  cir- 

cuit courts  of  appeals ;  time  for 
taking. 

1648.  Circuit  courts  of  appeals  to  Su- 

preme Court;    time  for  taking. 

1649.  To  Supreme  Court,  time  for  tak- 

ing. 

1649a.  Dismissal;    wrong  remedy. 

1651.  Provisions  made  applicable  to  cir- 
cuit courts  of  appeals. 

1653.  Removal  of  causes  by  writ  of  er- 

ror. 

1654.  Transcripts  on  appeals  [in  equity 

and  admiralty]. 

1656.  Printed  transcript 

1657.  Same. 
165&  Citation. 

1660.  Bond  in  error  and  on  appeal. 

1666.  Supersedeas. 

1668.  Review  in  cases  tried  without  a 

jury. 
1670.  Remand  of  cause. 
1672.  Reversal  on  error  limited. 

CRIMINAL  PROCEDURE 

1674.  Offenders;  how  arrested  and  re- 
moved. 

1678.  Persons  arrested  to  be  taken  be- 

fore nearest  officer;  complaint 
attached  to  warrant. 

1679.  Bail  in  cases  not  capital* 
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1684.  When    penalty    of    recognizances  1699.  Copy  of  indictment  and   list   of 
may  be  rt'mitted.  jurors  and  witnesses  to  be  de- 

1690.  Charges  joined  in  one  indictment.  livered    to   prisoner   in    capital 

1691.  Indictments ;    defects  of  form.  eases. 

1692.  Judgment  on  demurrer  to  an  in-  1703.  Writ  of  error  in  capital  cases. 

dictment.  1704.  Writs  of  error  in  criminal  cases 

1694.  Copy  of  writ  to  be  jailer's  an-  on  behalf  of  United  States  in 

thority.  certain  instances. 

§  1534.  (R.  S.  §  911.)     Sealing  and  testing  of  writs. 

2.  Construction    and    application    of  the    state    statute   be   instituted   upon 

section  in  generaJ^— This  section  applies  mere  notice,  such  proceedings  are  valid, 

only  to  writs  and  process  issuing  from  though  the  notices  are  not  under  seal 

the  courts  themselves,  and  not  to  no-  of  the  court  and  signed  by  thi  clerk, 

tices  given  by  the  parties,  which  are  In  re   Condemnation  Suits  by  United 

not  process  of  the   courts;  hence,  as  States  (D,  C.)  234  F.  443. 
condemnation   proceedings    may    under 

§  1536.  (R.  S.  §  913.)     Mesne  process  and  proceedings  in  equity 
and  admiralty. 

RULES  AND  NOTES  OF  DECISIONS 

A.  Equity  Practice  and  Procedure. 

B.  Admiralty  Practice  and  Procedure. 

A.    Equity  Practice  and  Procedure 

I.  Equity  Rules. 

II.  Equity  Procedure  in  General. 

/.     Equity  Rules 

These  rules  were  republished  in  1918.  The  changes  made  thereby  are  in- 
dicated below. 

These  rules,  so  far  as  applicable,  shall  be  enforced  in  proceedings  under  the 
Copyright  Act  of  1909,  by  a  provision  of  rule  1  of  the  Supreme  Court  rules 
adopted  under  the  authority  of  section  25  of  that  act.    See  note  to  §  9546,  post. 

Rule  4.    Notice  o?  Orders 

A ppllcabilityd— Equity  rule  4  does  not     charging  a  bankrupt.     In  re  Stafford 
apply  to  the  entry  of  a  judgment  die-      (D.  G.)  240  F.  155. 

Rule  7.    Process,  Mesne  and  Final 

cited    without    definite    appllcatioii, 

Alexander   v.    Fidelity   Trust    Go.    (D. 
C.)  238  F.  938. 

RuLife  8.    Enforcement  of  Final  Decrees 

Supplementary     preceedings.^->Under  examined    in    supplemrentary    proceed- 

Rev.  St  U  913,  914,  916,  917  (Gomp.  ings.     Brown  v.  Fletcher  (D.  G.)  239 

8t  1916,  i§   1536,  1537,   1540,  1543),  F.  360. 

and  new  equity  rule  No.  8,  a  trustee  Cited    without    definite    application, 

against  whom  a  decree  was  rendered  Alexander  y.  Fidelity  Trust  Go.  (D.  G.) 

in  his  representative  capacity  may  he  238  F.  938. 

Rule  9.    Writ  of  Assistance 

Cited    wi  til  out    definite    application, 

Alexander  v.  Fidelity  Trust  Go.  (D.  G.) 
238  F.  938. 

Rule  13.    Manner  of  Serving  Subpcena 

Cited    witliout    definite    application, 

Gentral  Ry.  Signal  Go.  v.  Jackson  (D. 
G.)  254  F.  103. 

Rule  18.    Technical  Forms  Abrogated 

Signature    and     verification^— Under      verified  by  defendant.    Kinney  y.  Bice 
equity  rules  18  and  24  answer  signed      (D.  G.)  238  F.  441. 
by  solicitor,  need  not  be   signed  nor 
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Rule  19.    Amendments  Generally 


Particular  amendments.— Under  equi- 
ty rules  19,  20,  a  telegraph  company  will 
be  permitted  to  amend  a  bill  claiming  a 
perpetual  easement  in  a  railroad  right 
of  way,  so  as  to  set  forth  the  facts  on 
which  its  claim  is  based.  Western  Un- 
ion Telegraph  Co.  v.  Atlanta  &  W.  P. 
R.  Co.,  238  F.  36,  151  C.  C.  A.  112, 
modifying  order  (D.  C.)  227  F.  465. 

Where  it  clearly  appeared  that  an  in- 
tervening petitioner  was  entitled  to  a 
lien  on  movables,  held  that,  under 
equity  rules  19  and  20,  petition  should 
be  allowed  to  be  amended,  so  as  to 
state  further  facts  showing  right  to 
lien;  decree  awarding  lien  on  other 
property  being  reversed.  Whitney- 
Central  Trust  &  Savings  Bank  v.  Gen- 
eral Fire  Extinguisher  Co.,  240  F.  631, 
353  C.  C.  A.  429. 

Under  equity  rules  19  and  26,  a  Dis- 
trict Court  has  power  to  consolidate  for 
trial  patent  causes  which  ii/^olve  the 
same  patent,  where  the  parties  are  the 
same,  although  it  effected  a  broaden- 
ing out  of  the  charge  of  infringement 
over  a  prior  election  in  the  record. 
Union  Tool  Co.  v.  Wilson,  249  F.  736, 
161  C.  C.  A.  646,  affirming  decree  Wil- 


son ▼.  Union  Tool  Co.  (D.  O.)  237  F. 
847. 

Under  equity  rule  19,  which  leaves 
the  allowance  of  amendments  to  the 
discretion  of  a  court,  an  amendment  to 
a  bill  may  be  allowed,  although  the 
matter  introduced  was  known  to  com- 
plainant when  the  original  bill  was  fil- 
ed. Whitaker  v.  Whitaker  Iron  Co. 
(D.  C.)  238  F.  980. 

Technical  defectSd— That  trial  judge, 
in  action  by  receiver  against  directors 
of  corporation,  erroneously  held  that 
proof  of  conspiracy  was  necessary,  held 
immaterial,  where  he  found  the  other 
essential  facts  against  complainant. 
Howland  v.  Com,  232  F.  35,  146  C. 
C.  A.  227. 

A  bill  for  infringement  of  a  patent 
which  does  not  allege  that  the  patent 
was  issued  in  the  name  of  the  United 
States  under  the  seal  of  the  Patent 
Office  or  that  it  was  signed  by  the 
Commissioner,  nor  annex  a  copy  of  the 
patent  or  make  profert  thereof,  is  de- 
fective, but  is  amendable  under  equity 
rule  19.  Schaum  &  Uhlinger  v.  Copley- 
Plaza  Operating  Co.  (D.  0.)  243  F. 
924. 


Rule  20.    Further  and   Particular  Statement  in  Pleading 

May  be  Required 


Amendment  of  bi  11^— Under  equity 
rules  19,  20,  a  telegraph  company  will 
be  permitted  to  amend  a  bill  claiming 
a  perpetual  easement  in  a  railroad 
right  of  way,  so  as  to  set  forth  the 
facts  on  which  its  claim  is  based. 
Western  Union  Telegraph  Co.  v.  At- 
lanta &  W.  P.  R.  Co.,  238  F.  236,  151 
C.  C.  A.  112,  modifying  order  (D.  C.) 
227  F.  465. 

Where  it  clearly  appeared  that  an  in- 
tervening petitioner  was  entitled  to  a 
lien  on  movables,  held  that,  under  equi- 
ty rules  19  and  20,  petition  should  be 
allowed  to  be  amended,  so  as  to  state 
further   facts    showing   right    to    lien; 


decree  awarding  lien  on  other  property 
being  reversed.  Whitney-Central  Trust 
&  Savings  Bank  v.  General  Fire  Ex- 
tinguisher Co.,  240  F.  631,  153  C.  C. 
A.  429. 

Motion  for  further  partiotilars^-Mo- 

tion  by  defendants  in  a  stockholder's 
suit  for  further  and  better  particulars 
under  equity  rule  20  held  proper. 
Whitaker  v.  Whitaker  Iron  Co.  (D.  C.) 
238  F.  980. 

Cited    without    definite    applioation, 

Jennings  v.  Smith  (D.  C.)  242  F.  561; 
Union  Sulphur  Co.  v.  Freeport  Texas 
Co.  (D.  C.)  251  F.  634. 


Rule  21.     Scandal  and  Impertinence 

Pleading  law^^Statements  of  law,  should  not  be  included  In  a  bill.  West- 
statutory  and  customary,  accompanied  em  Union  Telegraph  Co.  v;  Louisville 
by    copious    references     to    decisions,      &  N.  R.  Co.  (C.  C.  A.)  250  F.  199. 

Rule  22.    Action  at  Law  Erroneously  Begun  as  Suit  in  Equity 

— Transfer 


Nature  of  remedy  and  transfer  of 
suit  In  general.— Bill  to  collect  attor- 
ney's fees  by  attachment  on  the  land, 
originally  filed  in  the  state  court,  held 
not  to  show  that  the  remedy  at  law 
was  inadequate  so  that  it  should,  after 
removal,  have  been  transferred  to  the 
law  side  of  the  court  under  Judicial 
Code,  §  38  (Comp.  St.  1916,  §  1020), 
and  equity  rule  22.  Edward  Hines 
Lumber  Co.  v.  Bowers,  238  F.  782,  151 
C.  C.  A.  632. 
That,  in  suit  in  equity,  right  asserted 
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was  legal  title  to  land,  and  possession 
and  enjoyment  thereof  was  sought  held 
not  to  justify  dismissal  under  equity 
rule  22,  but  the  suit  should  be  transfer- 
red to  the  law  side  of  the  court.  A. 
G.  Wineman  &  Sons  v.  Reeves,  245  F. 
254,  157  C.  O.  A.  446. 

Court  held  not  to  have  erred  in  dis- 
missing suit  to  enforce  statutory  lia- 
bility of  a  number  of  stockholders,  in- 
stead of  transferring  it  to  the  law  side 
of  the  court,  where  separate  action 
against  each  stockholder  would  be  nee* 
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essary.  Clinton  Mining  &  Mineral  Co. 
7,  Cochran,  247  F.  449,  159  0.  C.  A. 
503. 

Under  equity  rule  22,  the  fact  that 
there  is  a  remedy  at  law  is  no  ground 
for  demurrer  or  motion  to  dismiss  a 
bill,  but  the  proper  procedure  is  to 
move  to  transfer  it  to  the  law  side. 
Fay  V.  Hill,  249  F.  415,  161  C.  C.  A. 
389. 

A  draft  or  check  waB  purchased  in 
England  and  sent  by  the  purchaser  to 
a  bank  for  plaintiff's  account.  It  was 
presented  for  payment  at  the  clearing 
house  and  credited  to  the  payee,  bu£ 
subsequently  returned  on  the  ground 
that  the  drawee  had  received  no  in- 
structions to  pay  it;  whereupon  the 
payee  bank  drew  its  check  and  in  form 
repaid  the  amount  to  the  drawee.  Be- 
fore payment,  the  drawer  made  an  as- 
signment for  the  benefit  of  creditors, 
and  a  petition  in  bankruptcy  was  filed 
against  him  in  New  York.  A  creditor 
attempted  to  attach  the  account  in 
the  drawee  bank,  and  plaintiff  sued  the 
bank  to  declare  a  trust  for  plaintiff  and 
named  as  defendants  the  drawee  bank, 
the  attaching  creditor,  the  purchaser 
of  the  draft,  the  drawer,  his  assignee, 
the  petitioning  creditors  in  bankruptcy, 
and  the  receiver  in  bankruptcy.  Held 
that,  there  being  the  requisite  diversity 
of  citisenship  between  plaintiff  and  the 
drawee  bank,  the  court  had  jurisdic- 
tion, since,  if  equitable  jurisdiction  did 
not  exist,  jurisdiction  at  law  existed 
on  the  theory  that  there  was  a  claim 
in  personam  against  the  drawee  for 
money  had  and  received  under  a  mis- 
take of  fact,  and  under  the  new  equity 
rules  the  claim  would  be  disposed  of 
whether  at  law  or  in  equity.  Eastman 
Kodak  Co.  v.  National  Park  Bank  (D. 
C.)  231  F.  320. 

Under  equity  rules  22,  23,  suit  in 
equity  will  not  be  transferred  to  law 
docket,  because  there  is  included  a 
matter  ordinarily  determinable  at  law, 
where  suit  is  one  primarily  for  equita- 
ble relief.  Wright  y.  Barnard  (D.  C.) 
233  F.  329. 

There  is  no  authority,  under  equity 
rule  22,  for  the  transfer  of  a  suit  for 
equitable  relief  brought  on  the  law  side 
to  the  equity  aide.  Waldo  v.  Wilson, 
231  F.  654,  145  C.  C.  A.  540,  reversing 
decree  Wilson  v.  Waldo  (D.  C.)  221  F. 
505  and  certiorari  denied  Id.,  36  S.  Ot. 
724-  241  U.  S.  673,  60  Jj,  Ed.  1231. 

Where  a  bill  states  a  cause  of  ac- 
tion cognizable  in  equity,  the  denial 
of  a  motion  made  under  equity  rule 
22  to  transfer  the  cause  to  the  law 
side  of  the  court  is  not  error.  Gate- 
wood  V.  New  River  Consol.  Coal  & 
Coke  Co.,  239  F.  65,  152  C.  O.  A.  115. 

Equity  will  grant  relief  to  a  creditor 
against  the  proceeds  of  a  sale  of  its 


insolvent  debtor's  property  by  a  non- 
resident trustee,  to  whom  it  had  been 
fraudulently  conveyed  to  prevent  plain- 
tiff from  enforcing  his  claim  without 
requiring  plaintiff  to  first  secure  a 
judgment  at  law.  Murray  v.  Sioux 
Alaska  Mining  Co.,  239  F.  818,  152 
0.  C.  A.  604. 

Equitable  relief  not  awarded^Under 
Judicial  Code,  f  267  (Comp.  St.  1916, 
§  1244),  court  of  equity,  after  denial  of 
injunction,  which  was  the  only  equita- 
ble relief  sought,  has  no  jurisdiction  to 
proceed  wi^h  cause  for  purpose  of 
awarding  damages  to  complainant,  but 
cause  should  be  transferred  to  law  side 
of  court,  pursuant  to  equity  rule  22. 
American  Falls  Milling  Co.  v.  Standard 
Brokerage  &  Distributing  Co.,  248  F. 
487,  160  C.  C.  A.  497. 

A  cause  brought  and  tried  as  one  in 
equity,  but  resulting  in  a  money  judg- 
ment for  breach  of  contract,  ordered  by 
the  appellate  court  transferred  to  the 
law  side  and  the  judgment  corrected  ac- 
cordingly in  view  of  equity  rule  22. 
Equitable  Trust  Co.  of  New  York  v. 
Denver  &  B.  G.  B.  Co.  (C.  C.  A.)  250 
F.  327. 

Time  for  transfer.— Where  a  bill  in  a 
federal  court  presents  a  mere  cause  of 
action  at  law  for  damages  of  which  eq- 
uity is  without  jurisdiction,  a  motion  to 
transfer  the  cause  to  the  law  side  may 
be  made  at  any  time  before  the  takini; 
of  proofs.  Parkerson  v.  Borst  (C.  C. 
A.)  251  F.  242. 

Waiver  of  objection^— Failure  to 
move  to  transfer  a  bill  to  the  law  side, 
on  the  ground  that  there  is  a  complete 
and  adequate  remedy  at  law,  and  pro- 
ceeding to  a  hearing,  is  a  waiver  of  the 
objection.  Fay  v.  Hill,  249  F.  415,  161 
C.  C.  A.  389. 

Effeot  of  tranefer.— Where  a  bill  to 
cancel  for  fraud  a  contract  for  the  ex- 
change«of  lands,  and  a  deed,  was  trans- 
ferred to  the  law  side  of  the  court  un- 
der equity  rule  22,  because  plaintiff  had 
put  it  out  of  his  power  to  restore  de- 
fendants to  their  former  position,  an 
amended  petition,  filed  by  order  of 
court,  setting  up  same  transaction  and 
fraud,  cannot  be  regarded  as  stating  a 
new  cause  of  action,  within  the  statute 
of  limitations,  but  must  be  considered 
continuation  of  original  suit.  Friede- 
richsen  v.  Renard,  38  S.  Ct.  450,  247 
U.  S.  207,  62  L.  Ed.  1075,  reversing 
judgment  231  F.  882,  146  C.  C.  A.  78. 

Cited  without  definite  application, 
Cooper  V.  Jewett  (C.  C.  A.)  233  F.  618: 
Munger  Laundry  Co.  v.  National  Mark- 
ing Mach.  Co.  (C.  C.  A.)  252  F.  144; 
Scattergood  v.  American  Pipe  &  Con- 
struction Co.  (D.  C.)  247  F.  712;  Mar- 
quette Cement  Mining  Co.  v.  Oglesby 
Coal  Co.  (D.  C.)  253  F.  107. 
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Rule  23.    Matters  Ordinarily  Determinable  at  Law,  When 
Arising  in  Suit  in  Equity  to  be  Disposed  of  Therein 


Applicability  of  rule.— Where  only  eq- 
uitable relief  sought,  which  was  injunc- 
tion, was  denied,  court  of  equity  is 
without  jurisdiction  to  retain  cause  and 
award  complainant  damages;  equity 
rule  23  applying  only  to  case  wherein 
court  of  equity  has  jurisdiction.  Amer- 
ican Falls  Milling  Co.  v.  Standard  Bro- 


kerage &  Distributing  CJo.,  2iS  F.  487, 
160  C.  C.  A.  497. 

Cited  without  definite  application, 
Cooper  V.  Jewett  (C.  C.  A.)  233  F.  618: 
Bankston  v.  Commercial  Trust  &  Sav- 
ings Bank  (C.  C.  A.)  250  F.  985;  Hun- 
ger Laundry  Co,  ▼.  National  Marking 
Mach.  Co.  (C.  C.  A.)  252  F.  144. 


RUI.E  24.    Signature  of  Counsel 

Signature  and  verification  by  party^—      not  be  signed  nor  verified  by  defendant. 
Under  equity  rules  18  and  24,  where      Kinney  v.  Rice  (D.  C.)  238  F.  441. 
answer  is  signed  by  solicitor,  it  need 

Rule  25.    Bill  of  Complaint — ^Contents 


Name,  citizenship,  and  residence  of 
parties.— Where  a  suit  is  brought  in  a 
federal  court,  not  only  xin  behalf  of 
complainants,  but  also  in  the  interest 
of  others,  under  equity  rule  25,  the 
names  and  residences  of  such  others 
should  be  alleged  in  the  bill.  Whitaker 
V.  Whitaker  Iron  Co.  (D.  C.)  238  F. 
980. 

Statement  of  ultimate  facts.— Under 
equity  rule  25  a  bill  which  contains 
repetitions,  redundancies,  and  state- 
ments of  conclusions  is  subject  to  at- 
tack in  accordance  with  rule  29.  Crim  . 
V.  Rice,  232  F.  570,  146  C.  C.  A.  528. 

Statements  of  law,  statutory  and 
customary,  accompanied  by  copious  ref- 
erences to  decisions,  should  not  be 
included  in  a  bill.  Western  Union  Tele- 
graph Co.  V.  Louisville  &  N.  R.  Co.  (C. 
C.  A.)  250  F.  199. 

Under  equity  rule  25  allegations  in 
bill  of  due  diligence  on  part  of  plaintiff, 
which  set  out  various  letters  showing 
diligence,  being  properly  pleaded,  are 
not  subject  to  motion  to  strike  on 
ground  of  violation  of  rules  of  brevity. 
Foster  v.  Callaghan  &  Co.  (D.  C.)  248 
F.  944. 

Where  bill,  based  on  written  instru- 
ments to  which  defendants  were  par- 
ties, set  forth  execution  and  import  of 


writings,  that  was  a  sufficient  state- 
ment of  ultimate  facts  within  equity 
rule  25,  and  defendants,  though  en- 
titled to  know  contents  of  instruments, 
could  not  compel  plaintiff  to  set  forth 
copies  of  writings,  by  motion  for  fur- 
ther and  better  statement  of  claim, 
without  averring  ignorance  thereof  as 
basis  for  motion.  St.  Louis  Car  Co. 
V.  J.  G.  Brill  Co.  (D.  C.)  249  F.  502. 

—  Bill  for  Infringement  of  patents- 
Requisites  of  a  bill  for  infringement 
considered  under  equity  rule  25.  Bay- 
ley  &  Sons  V.  Braunstein  Bros.  Co.  (I). 
C.)  237  F.  671. 

Under  equity  rule  25  the  bill  in  an  in- 
fringement suit,  which  asks  for  a  pre- 
liminary injunction,  must  be  verified  by 
some  one  showing  that  he  has  knowl- 
edge of  the  facts  upon  which  such  re- 
lief is  asked.  Scheuerle  v.  Onepiece 
Bifocal  Lens  Co.  (D.  C.)  241  F.  270. 

Equity  rule  25  has  not  changed  es- 
tablished practice  requiring  that  bill 
for  infringement  shall  contain  distinct 
allegations  of  compliance  with  Rev.  St. 
§§  4886,  4887,  as  amended  by  Act  March 
3,  1897,  c.  391,  §§  1,  3  (Comp.  St.  1916, 
§§  9430,  9431).  Schaum  &  Uhlinger  v. 
Copley-Plaza  Operating  Co.  (D.  C.)  243 
F.  924. 


Rule  26.    Joinder  of  Causes  of  Action 


Causes  which  may  be  Joined.— A  bill 
for  the  foreclosure  of  two  mortgages 
held  good  under  equity  rule  26,  per- 
mitting the  joinder  of  causes  of  action 
when  it  will  promote  the  convenient 
administration  of  justice.  Crawford  v. 
Washington  Northern  R.  Co.,  233  F. 
061,  147  C.  C.  A.  635. 

Under  equity  rules  19  and  26  a  Dis- 
trict Court  has  power  to  consolidate  for 
trial  patent  causes  which  involve  the 
same  patent,  where  the  parties  are  the 
same,  although  it  effected  a  broadening 
out  of  the  charge  of  infringement  over 
a  prior  election  in  the  record.  Union 
Tool  Co.  V.  Wilson,  249  F.  736.  161  O. 
C.  A.  646,  aflBrming  decree  Wilson  v. 
Union  Tool  Co.  (D.  C.)  237  F.  847. 
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This  rule,  though  prescribed  by  the 
Supreme  Court,  cannot  override  stat- 
utory limitations  of  jurisdiction,  and 
does  not  authorize  the  joinder  with  a 
suit  for  infringement  of  patent  of  a 
suit  for  unfair  competition  between 
citizens  of  the  same  state.  Unit  Const. 
Co.  V.  Huskey  Mfg.  Co.  (D.  C.)  241 
F.  129. 

Under  equity  rule  30,  and  in  view  of 
rule  26,  held,  that  defendant  might 
plead  counterclaim  unrelated  to  sub- 
ject-matter of  principal  suit.  Para- 
mount Hosiery  Form  Drying  Co.  v. 
Walter  Snyder  Co.  (D.  C.)  244  F.  192. 

Under  equity  rule  26  it  is  no  objec- 
tion to  a  bUl  that  it  joins  several 
causes  of  action  if  all  are  cognizable  in 
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equity  and  are  between  the  same  par- 
ties. Eclipse  Mach.  Co.  ▼.  Harley-Da- 
vidson  Motor  Co.  (D.  C.)  244  F.  463. 

Separate  triat8.^Iii  patent  infringe- 
ment suit,  where  defendant's  answer 
denied  plaintiffs  title,  and  also  attack- 
ed validity  of  the  patent,  plaintiff's 
remedy  was  to  ask  separate  trial  as  to 


title,  which  a  court  of  equity  could 
grant,  under  equity  rules  26,  29. 
Cleveland  Eng.  Co.  ▼.  Galion  D.  M. 
Truck  Co.  (D.  C.)  243  F.  405. 

Cited    without    definite    appllcatioii, 

St.  Louis  Car  Co.  v.  J.  G.  Brill  Co.  (D. 
C.)  249  F.  502. 


Rule  27.    Stockholder's  Bill 


Coflstruotion  in  general^^This  rule 
applies  to  stockholders'  suits  asserting 
derivative  rights  on  behalf  of  the  cor- 
poration. Bogert  V.  Southern  Pac.  Co., 
244  F.  61,  156  C.  0.  A.  489. 

Equity  rule  27,  prescribing  requisites 
of  stockholder's  bill,  held  not  to  apply 
to  a  suit  brought  by  a  stockholder  in 
his  own  right  against  the  corporation 
to  enjoin  it  from  doing  an  illegal  act 
General  Inv.  Co.  t.  Lake  Shore  &  M. 
S.  Ry.  Co.  (C.  C.  A.)  250  F.  160. 

Sufficiency  of  allegatione  In  oeneral.— 

Complainant,  who  was  the  owner  of  a 
fraction  of  1  per  cent,  of  the  stock  of 
a  national  bank,  brought  suit  against 
the  bank  and  a  former  president  to 
set  aside  an  agreement  between  the 
directors  and  such  officer  under  which, 
•n  Ills  resignation,  he  was  paid  a  sum 
in  cash  in  settlement  of  his  claim  to 
participation  in  a  pension  fund  estab- 
lished by  resolution  of  the  stockhold- 
ers.  Complainant  alleged  a  request  to 
the  directors  to  bring  suit  to  recover 
the  money,  and  their  refusal,  and  that 
the  suit  was  not  collusive,  but  did  not 
allege  any  application  to  the  stock- 
holders, although  there  had  been  a 
meeting  since  the  transaction.  There 
was  no  allegation  of  fraud,  nor  that 
the  directors  owned  a  controlling  stock 
interest,  nor  that  theV  had  any  inter- 
est adverse  to  that  of  the  corporation 
or  the  other  st%>ckholders.  Held,  that 
complainant   did  not   show   compliance 


with  the  requirements  of  equity  rule  27 
to  entitle  him  to  maintain  the  suit. 
Heinz  t.  National  Bank  of  Commerce 
in  St.  Louis  (C.  C.  A.)  237  F.  942. 

A  stockholder's  bill  held  to  state 
facts  sufficient  to  entitle  complainants, 
as  minority  stockholders,  to  invoke  the 
jurisdiction  of  a  court  of  equity. 
Krouse  v.  Brevard  Tannin  Co.,  249  F. 
538,  161  C.  C.  A.  464. 

A  bill  filed  by  complainants  as  stock- 
holders, under  equity  rule  27,  against 
the  corporation  and  others,  considered 
in  the  light  of  the  corporate  records 
produced  at  the  instance  of  complain- 
ants, held  to  state  no  cause  of  action, 
and  dismissed  for  want  of  equity. 
Whitaker  v.  Whitaker  Iron  Co.  (D.  C.) 
238  F.  980. 

Effort  to  obtain  aotion.— The  require- 
ment that  the  bill  set  forth  with  par- 
ticularity the  efforts  of  plaintiff  to  se- 
cure such  action  as  he  desires  does  not 
apply,  where  the  allegations  clearly 
show  that  by  reason  of  antagonistic 
control  of  the  corporation  such  efforts 
would  have  been  futile.  Krouse  v. 
Brevard  Tannin  Co.,  249  F.  538,  161 
C.  C.  A.  464. 

A  bill  by  shareholder  of  a  corpora- 
tion, designed  to  secure  relief  from 
unlawful  acts  of  president  of  corpora- 
tion, who  was  majority  shareholder, 
held  sufficient,  under  equity  rule  27, 
though  alleging  no  effort  to  induce  the 
corporation  to  act.  Forbes  y.  Wilson 
(D.  C.)  243  F.  264. 


Rule  29.    DiereNses — How  Presi^Jntkd 


In  generaiw^See  UUh  Power  &  Light 
Co.  V.  U.  S.  (C.  C.  A.)  230  F.  328; 
Victor  Talking  Mach.  Co.  v.  Strauss  (O. 
C.  A.)  230  F.  449;  Cleveland  Eng.  Co. 
T.  Galion  D.  M.  Truck  Co.  (D.  C.)  243 
F.  405. 

A  court  of  bankruptcy  is  an  equity 
court,  and  siAiject  to  new  equity  rule 
29,  abolishing  demurrers  in  equity  suits. 
(Per  Smith,  Circuit  Judge.)  Pollack  v. 
Meyer  Bros.  Drug  Co.,  233  F.  861,  ^47 
C.  C.  A.  535. 

Motions  to  dismiss^— The  defense  of 
estoppel  and  res  judicata  may  be  pre- 
sented on  a  demurrer,  where  upon  the 
allegations  of  the  bill  it  clearly  appears 
that  such  defense  exists.  Hewitt  ▼. 
Great  Western  Beet  Sugar  Co.  (-C.  C. 
A)  230  F.  394. 

Under  Supreme  Court  equity  rule  25 
ft  bill  which  contains  repetitions,  re- 
dtmdancies,  and  statements  of  conclu- 
sions is  subject  to  attack  in  accord- 


ance with. rule  29.  Crim  ▼.  Rice,  232 
F.  570,  146  C.  C.  A.  528. 

In  a  suit  to  prevent  infringement  of 
letters  patent,  defendant  answered  de- 
nying complainant's  right  because  of 
its  assignment  of  the  letters  patent. 
Held,  under  equity  rules  33,  29,  and  30, 
that  such  answer  set  up  a  defense  by 
way  of  confession  and  avoidance,  and 
therefore,  though  a  motion  to  strike 
might  be  applicable  where  the  answer 
sets  up  an  affirmative  defense,  such  mo- 
tion is  inapplicable.  Churchward  In- 
ternational Steel  Co.  v.  Bethlehem 
Steel  Co.  (D.  C.)  233  F.  322. 

For  requirement  that  all  defenses  be 
incorporated  in  single  motion,  by  anal- 
ogy with  District  ot  Columbia  Supreme 
Court  rule  32,  see  R^an  v.  McAdoo, 
46  App.  D.  C.  117. 

In  the  federal  courts  of  equity,  in- 
definiteness  of  statement  in  a  bill  is 
not  ground  for  a  motion  to  dismiss,  if, 
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fairly  construed,  it  states  a  cause  of 
action.  U.  S.  ▼.  United  Shoe  Machin- 
ery Co.  (D.  C.)  234  F.  127. 

Under  equity  rule  29,  an  objection 
to  misjoinder  cannot  be  taken  as  a  mat- 
ter of  right,  save  by  motion,  plea,  or 
answer,  nor  can  it  be  insisted  upon  at 
trial,  though  the  court  on  its  own  mo- 
tion, in  the  interests  of  justice,  may 
raise  the  question.  Swift  v.  Inland 
Nav.  Co.  qp.  C.)  234  F.  375. 

Where  bill  in  federal  court  shows  on 
its  face  that  court  is  without  jurisdic- 
tion, it  should  be  dismissed  by  court 
on  its  own  motion,  though  question  be 
not  raised  by  defendant.  Bronson  ▼. 
Boards  of  Sup'rs  of  Emmet  and  Ko8« 
suth  Counties,  Iowa  (D.  C.)  237  F.  212. 

Motions  to  dismiss  under  equity  rule 
29  are  to  be  encouraged  In  suits  for 
infringement  of  simple  design  patents, 
where  a  mere  inspection  of  the  patent 
is  all  that  would  be  necessary  on  final 
hearing.  Mallinson  v.  Byan  (D.  0.)  242 
F.  951. 

Motion,  undertaking  to  reach  certain 
parts  of  bill  by  setting  out  effect  of 
portions  to  which  it  refers,  will  not  be 
considered,  as  court  cannot  be  requi^ 
ed  to  go  through  the  entire  pleading 
to  find  what  portion  is  attacked  by  mo- 
tion to  strike.  Everglades  Drainage 
League  ▼.  Napoleon  B.  Broward  Drain- 
age Dist.  (D.  C.)  253  F.  248. 

In  the  federal  courts  a  party  may 
take  advantage  of  a  prior  adjudication 
either  by  special  plea  or  by  offering  the 
record  of  that  adjudication  in  evidence. 
Carmody  v.  Simpson-Sullivan  Co.,  44 
App.  D.  C.  39. 

--—  Determination     of     motion^— A 

motion  to  dismiss  a  bill  is  in  the  na- 
tui^e  of  a  demurrer,  and  for  the  pur- 
pose of  the  motion  the  allegations  of 
the  bill  must  be  taken  as  true.  Ed- 
wards V.  Bodkin,  249  F.  562,  161  G.  C. 
A.  488;  Woodall  v.  Clark  (C.  C.  A.)  254 
F.  526;  Lfowenthal  v.  Georgia  Coast  & 
P.  R.  Co.  (D.  C.)  233  F.  1010;  Puder 
V.  Agler  (D.  C.)  242  F.  95;  Forbes  v. 
WUson  (D.  C.)  243  F.  264;  First  Nat. 
Bank  of  Cincinnati,  Ohio,  v.  Durr  (D. 
C.)  246  F.  163;  Everglades  Drainage 
League  v.  Napoleon  B.  Broward  Drain- 
age Dist.  (D.  O.)  253  F.  246. 

Motion  to  dismiss  a  bill  for  want  of 
equity  appearing  on  its  face,  made  un- 
der equity  rule  29,  whether  before  or 
after  answer,  must  be  decided  on  al- 


legations of  the  bill  alone.  Krouse  ▼. 
Brevard  Tannin  Co.-,  249  F.  538,  161 
C.  C.  A.  464;  Albert  v.  Bascom  (D. 
C.)  245  F.  149;  Scattergood  v.  Ameri- 
can Pipe  &  Const.  Co.  (D.  C.)  247  F. 
712;  Old  Dominion  Trust  Co.  ▼.  First 
Nat.  Bank  of  Oxford,  N.  C.  (D.  O.)  252 
F.  613. 

Under  equity  rules  29,  81,  held  that 
where  demurrer,  filed  prior  to  Feb- 
ruary 1,  1913,  was  sustained  after  that 
date,  it  would  be  assumed  that  it  was 
submitted  before  such  date,  or  treated 
as-  a  motion  to  dismiss.  Weber  ▼.  Hert- 
seU,  230  F.  965,  145  0.  C.  A.  159. 

A  motion  to  dismiss,  made  under  eq- 
uity rule  29,  although  going  to  the  en- 
tire bill  may  be  sustained  as  to  a  part 
of  the  bill  only,  where  such  part  re- 
lates to  relief  which  cannot  be  granted 
because  of  defect  of  parties,  but  the 
bill  is  good  as  to  other  matters.  Gen- 
eral Inv.  Co.  v.  Lake  Shore  &  M.  S. 
Ry.  Co.  (C.  C.  A.)  250  F.  160. 

Under  equity  rule  29,  court  of  eq- 
uity may  in  its  discretion  refuse  to  dis- 
miss case  for  defects  apparent  on  face 
of  bill,  and  require  matter  to  be  pre- 
sented by  answer.  Wright  v.  Barnard 
(D.  C.)  233  F.  329. 

Wftivor  of  errors  in  nillng.P-Pleading 

over  by  a  bankrupt  after  the  overrul- 
ing of  his  demurrer  to  a  petition  of 
creditors  held  a  waiver  of  any  error 
in  such  ruling.  (Per  Smith,  Circuit 
Judge.)  Pollack  v.  Meyer  Bros.  Drug 
Co.,  238  F.  861,  147  C.  O.  A.  535. 

Separate  heart  ng^— In  a  suit  for  in- 
fringement of  letters  patent  by  two 
corporations  conspiring  together,  one 
of  which  was  alleged  to  be  controlled 
by  the  other,  held  that,  under  equity 
rule  29,  a  separate  hearing  on  defense 
that  there  was  no  conspiracy  and  one 
corporation  did  not  control  the  other 
cannot  be  had.  Union  Sulphur  Co.  v. 
Freeport  Texas  Co.  (D.  C.)  234  F.  191. 

Cited    without    definite    appiicatlon, 

American  Seeding  Mach.  Co.  v.  Dowa- 
giac  Mfg.  Co.  (C.  C.  A.)  241  F.  875; 
Hazen  Mfg.  Co.  v.  Wareham  (C.  C.  A.) 
242  F.  642;  Macbeth-Evans  Glass  Co. 
V.  General  Electric  Co.  (C.  O.  A.)  246 
F.  695;  Goudy  v.  Hansen  (0.  C.  A.) 
247  F.  782;  Pressed  Steel  Car  Co.  v. 
Union  Pac.  R.  Co.  <D.  C.)  241  F.  964; 
Eclipse  Mach.  Co.  v.  Harley-Davidson 
Motor  Co.  (D.  C.)  244  IS*.  463. 


RuLK  30.    Answer — Contents — Counterclaim 


3.  Admissions  and  denials^— In  a  suit 
to  prevent  infringement  of  letters  pat- 
ent, defendant  answered  denying  com- 
plainant's right  because  of  its  assign- 
ment of  the  letters  patent.  Held,  that 
such  answer  set  up  a  defense  by  way 
of  confession  and  avoidance,  and  there- 
fore, though  a  motion  to  strike  might 
be  applicable  where  the  answer  sets  up 
an  affirmative  defense,  such  motion  is 
inapplicable.     Churchward  Intemation- 
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al  Steel  Co.  v.  Bethlehem  Steel  Co.  (D. 
C.)  233  F.  322. 

Under  equity  rule  30  the  court,  upon 
submission  on  bill  and  answer,  may 
consider  explanatory  facts,  and  is  not 
limited  to  mere  general  denials.  Shera 
V.  Merchants'  Life  Ins.  Co.  (D.  C.)  237 
F.  484. 

In  patent  infringement  suit  denial  for 
want  of  knowledge  is  equivalent  to  spe- 
cific denial,  and  puts  on  plaintiff  burden 
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of  proving  title,  in  view  of  equity  role 
30.  Southern  Textile  Mach.  Co.  y.  Fay 
Stocking  Co.  (D.  C.)  243  F.  917. 

31/2.  Alternative  defenteSd— Under  eq- 
uity rule  30,  defendant  in  an  infringe- 
ment suit  may  deny  plaintiff's  title  and 
allege  ownership  in  itself,  and  also  deny 
the  validity  of  the  patent,  and  cannot 
be  required  to  elect  between  such  two 
defenses.  Cleveland  Bngineering  Co.  ▼. 
Gallon  Dynamic  Motor  Truck  Co.  (D. 
C.)  243  F.  405. 

4.  S«t«9ff      and      counterclaim.— See 

Goodno  y.  Hotchkiss  (D.  C.)  230  F. 
514. 

In  suit  by  purchaser  to  obtain  re- 
scission of  contract  to  buy  land,  held 
that,  under  equity  rule  30,  yendora 
were  entitled  to  set  up  as  counterclaim 
tbeir  demand  for  relief,  on  account  of 
notes  for  unpaid  purchase  money  which 
they  had  taken  up  from  the  indorsees. 
Knnpp  V.  Bell,  243  F.  157,  156  O.  O. 
A.  23. 

A  daim  to  a  statutory  forfeiture,  un- 
der Code  Miss.  1906,  §  2795,  held  not 
one  arising  out  of  the  subject-matter  of 
the  suit,  which  could  be  pleaded  as  a 
coonterclaim  in  equity  under  equity 
rale  30.  Bankston  y.  Commercial 
Trust  &  Sayings  Bank  (O.  C.  A.)  250 
F.  985. 

This  rule  is  to  simplify  pleading  only 
and  does  not  authorize  the  setting  out 
of  any  cause  of  action  cognizable  in  eq- 
uity, regardless  of  whether  or  not  it  is 
a  proper  subject  of  set-off  or  counter- 
claim. Ohio  Brass  Co.  y.  Hartman 
Electrical  Mfg.  Co.  (D.  C.)  243  F.  629. 

Under  equity  rule  30,  and  in  view  of 
role  26,  held,  that  defendant  might 
plead  counterclaim  unrelated  to  sub- 
ject-matter of  principal  suit.  Para- 
mount Hosiery  Form  Drying  Co.  y. 
Walter  Snyder  Co.  (D.  C.)  244  F.  192. 

A  complainant,  who  brings  a  suit  in 


equity  in  a  district  other  than  that  of 
his  residence,  held  required  to  meet  in 
such  suit  any  counterclaim  which  de- 
fendant may  plead  under  equity  rule 
30.  Champion  Spark  Plug  Co.  y. 
Champion  Ignition  Co.  (D.  C.)  247  F. 
200. 

5. Patent   Infrinoement   casesw— 

Under  equity  rule  30  a  defendant  in  an 
infringement  suit  may  set  up  a  counter- 
claim for  infringement  of  other  pat- 
ents, although  he  could  not  have  main- 
tained an  original  suit  thereon  in  that 
district.  United  Stetes  Expansion  Bolt 
Co.  y.  H.  G.  Kroncke  Hardware  Co., 
234  F.  868^  148  C.  O.  A.  466,  modifying 
decree  (D.  C.)  225  F.  383. 

Under  rule  30  defendant  •  cannot,  as 
a  counterclaim  in  its  answer,  set  up 
claims  arising  out  of  transactions  not 
included  in  the  original  bill;  therefore, 
in  a  suit  for  infringement  of  a  pat- 
ent, defendant  cannot  counterclaim  for 
plaintiff's  infringement  of  a  different 
patent.  Christensen  y.  Westinghouse 
Traction  Brake  Co.  (D.  C.)  235  F.  898. 

A  counterclaim  for  infringement  of 
patents,  pleaded  in  a  suit  for  infringe- 
ment of  trademark,  held  one  arising 
out  of  the  same  transaction,  within  eq- 
uity rule  30.  Champion  Spark  Plug 
Co.  y.  Champion  Ignition  Co.  (D.  C.) 
247  F.  200. 

7.  —  Failure' to  piead^— Under  eq- 
uity rule  30  a  defendant,  who  has  a 
counterclaim  arising  out  of  the  transac- 
tion which  is  the  subject-matter  of  the 
suit,  is  required  to  set  it  up,  or  it  is 
waiyed.  Caflisch  y.  Humble  (C  C.  A.) 
251  F.  1. 

Cited    without    definite    application, 

S.  E.  Hendricks  Co.  y.  Thomas  Pub. 
Co.  (C.  C.  A.)  242  F.  37;  Safety  Car 
Heating  &  Lighting  Co.  y.  United 
States  Light  &  Heat  Corporation  (D. 
C.)  237  F.  646. 


Rule  31.    Reply — When  Required— When  Cause  at  Issue 


Nsoeasity  and  suflldenoy  of  roply^— 

See  Keatley  y.  United  States  Trust  Co. 
(C.  C.  A.)  249  F.  296. 

In  action  by  foreign  corporation,  al- 
legation of  amended  answer  that  plain- 
tiff had  not  complied  with  state  stat- 
ute as  to  permit  to  do  business,  un- 
supported by  the  eyidence  adduced, 
most  be  deemed  to  be  denied  by  plain- 
tiff without  further  pleading  in  yiew 
of  equity  rule  31.  Turner  Const.  Co. 
V.  Union  Terminal  Co.;  229  F.  702, 
144  C.  0.  A.  112. 

In  a  suit  to  enforce  a  family  agree- 
ment for  the  diyision  of  an  estate  in 
the  proportions  indicated  in  an  unsign- 
ed will,  and  to  require  an  accounting 
by  the  executrix  and  administratrix  of 
parties  to  the  agreement  as  to  property 
receiyed  by  them  upon  a  diyision  which 
it  was  aUeged  was  not  in  accordance 
with  the  agreement,  one  of  the  defend- 
ants filed  a  pleading,  denominated  an 


"answer,"  but  which,  after  densring  in 
part  and  admitting  in  part  the  allega- 
tions of  the  romplaint,  and  pleading 
limitations  and  a  former  adjudication, 
asked  for  certain  orders,  judgments, 
and  decrees.  Held  that,  unless  the  an- 
swer was  amended,  so  as  to  omit  the 
prayers  for  affirmative  relief,  a  repli- 
cation to  the  answer  must  stand,  as  the 
word  "counterclaim,"  in  the  rules,  must 
be  taken  to  be  a  general  and  compre- 
hensiye  term,  including  all  counter  de- 
mands which  might  be  the  subject  of  an 
independent  suit  in  equity,  so  as  to  en- 
able the  court  to  pronounce  final  judg- 
ment in  the  same  suit,  both  on  the  bill 
of  complaint  and  the  answer.  Goodno 
y.  Hotchkiss  (D.  C.)  230  F.  514. 

Under  equity  rules  31  and  33,  new 
and  affirmative  matter  pleaded  in  an 
answer  must,  upon  submission  on  bill 
and  answer,  be  deemed  denied,  and  the 
case  Ib  before  the  court  upon  admis- 
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sions  and  denials  of  the  answer  and 
averments  of  bill.  Shera  v.  Merchants' 
Life  Ins.  Co.  (D.  C.)  237  F.  484. 


Cited    without    definite    ajipiicatloii, 

Williamson  v.  Electric  Service  Supplies 
Co.  (C.  C.  A.)  242  F.  873. 


Rule  33.    Testing  Sufficiency  of  Defense 


Construction  and  application  In  omi- 
oral.— In  suit  to  prevent  infringement 
of  patent,  validity  of  defense  that  com- 
plainant has  released  to  a  third  party, 
the  effect  of  which  is  to  release  defend- 
ant, is  trial  question,  not  to  be  deter- 
mined on  motion  to  strike.  Church- 
ward International  Steel  Co.  v.  Beth- 
lehem Steel  Co.   (D.  C.)  233  F.  322. 

Under  equity  rules  31   and  33,  new 


and  affirmative  matter  pleaded  in  an 
answer  must,  upon  submission  on  bill 
and  answer,  be  deemed  denied,  and  the 
case  is  before  the  court  upon  admis- 
sions and  denials  of  the  answer  and 
averments  of  bill.  Shera  v.  Merchants' 
Life  Ins.  Co.  (D.  C.)  237  F.  484. 

Cited  witliout  definite  appiication, 
Bonney  Supply  Co.  v.  Heltzel  (D.  C.) 
243  F.  399. 


Rule  34.     Supplemental  Pleading 


Suppiementai  biii.— Under  equity  rule 
34,  permission  to  file  a  supplemental 
bill  alleging  matters  occurring  after  the 
filing  of  the  original  biU  held  proper, 
although  such  matters  would  in  effect 
change  the  nature  of  the  suit.  General 
Inv.  Co.  V.  Lake  Shore  &  M.  S.  Ry.  Co. 
(C.  C.  A.)  250  F.  160. 


An  allegation  in  a  supplemental  bill, 
made  as  basis  for  relief  not  within  the 
scope  of  the  original  bill,  held  not 
ground  for  the  dismissal  or  striking  out 
of  the  supplemental  bill.  Whitaker  v. 
Whitaker  Iron  Co.  (D.  C.)  238  F.  980. 


Rule  37.    Parties  Generally — Intervention 


Parties  to  suit^— Receivers  of  a  New 
Jersey  corporation,  appointed  by  state 
court,  will  not  be  substituted  as  plain- 
tiffs in  error  in  stockholders*  suit  pend- 
ing in  federal  Supreme  Court,  where 
four  years  previously  a  federal  court  in 
another  state  had  appointed  other  re- 
ceivers for  such  corporation.  United 
Copper  Securities  Co.  v.  Amalgamated 
Copper  Co.,  37  S.  Ct.  509.  244  U.  S. 
261,  61  L.  Ed.  1119,  affirming  judgment 
223  F.  421,  139  C.  0.  A.  15. 

As  party  to  agreement  collateral  to 
railroad  mortgage  was  not  necessary  6r 
proper  party  to  foreclosure  suit,  equity 
rule  37  held  not  to  authorize  court  to 
order  that  it  be  made  a  party.  Ex  par- 
te Equitable  Trust  Co.  of  New  York, 
231  F.  571,  145  C.  C.  A.  457,  reversing 
order  Equitable  Trust  Co.  of  New  York 
V.  Western  Pac.  Ry.  Co.  (D.  C.)  231 
F.  478. 

Where  jurisdiction  appears  from  the 
nature  of  the  suit,  new  equity  rule  37 
does  not  impose  on  the  court  the  duty 
on  its  own  motion,  and  without  plead- 
ings to  inquire  into  the  capacity  of  the 
plaintiff  to  sue.  Kardo  Co.  v.  Adams, 
231  F.  950,  146  C.  C.  A.  146,  reversing 
decree  American  Ball  Bearing  Co.  v. 
Same   (D.  C.)  222  F.  967. 

Where  an  order  of  the  Interstate 
Commerce  Commission  authorized,  and 
a  tariff  filed  thereunder  provided,  high- 
er rates  to  four  certain  cities  than  to 
certain  other  cities,  one  of  such  cities. 


representing  the  interest  of  its  citizens, 
and  traffic  associations  formed  for  the 
purpose  of  representing  jobbers  and 
merchants  in  the  three  other  cities, 
could  maintain  a  suit  to  enjoin  the  en- 
forcement of  such  order  and  tariff,  as 
they  were  within  the  rule  that  bills 
may  be  filed  in  the  name  of  unincorpo- 
rated associations  and  parties  in  behalf 
of  others  similarly  situated,  and  more- 
over the  equity  rules  seem  to  contem- 
plate such  a  suit  for  the  common  bene- 
fit of  all,  where  the  parties  are  numer- 
ous and  have  a  common  or  general  in- 
terest. Merchants'  &  Manufacturers' 
Traffic  Ass'n  of  Sacramento  v.  United 
States  (D.  C.)  231  F.  292. 

Under  Judicial  Code,  §§  52,  57,  and 
equity  rule  37,  where  some  defendants 
were  residents  of  Southern  district  of 
Georgia  and  were  claiming  adversely  to 
plaintiffs,  appointment  of  administra- 
tors residing  in  Northern  district  held 
not  to  divest  jurisdiction  of  District 
Court  for  Southern  district.  Jenninji^s 
V.  Smith  (D.  C.)  242  F.  561. 

Intervention^— Where,  after  decree 
foreclosing  a  trust  deed  on  the  proper- 
ty of  a  railroad  company,  interveners 
who  asserted  that  their  claims  were  en- 
titled to  priority  filed  intervening  peti- 
tions under  equity  rule  37,  they  cannot 
thereafter  amend  the  petitions  and  at- 
tack the  validity  of  the  trust  deed. 
First  Trust  Co,  v.  Illinois  Cent.  R.  Co. 
(C.  C.  A.)  252  F.  965. 


Rule  38.    Representatives  of  Class 


Common  Interest.— See  Bogert  ▼. 
Southern  Pac.  Co.  (C,  C.  A.)  244  F.  61. 

In  suit  against  officers  of  labor  unions, 
personal  relief  by  injunction  against 
persons  who,  pending  the  suit,  succeed- 
ed the  original  parties  as  officers  held 
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erroneous;  the  suit  not  being  a  repre- 
sentative one  within  equity  rule  38. 
Ilitchman  Coal  &  Coke  Co.  v.  Mitchell, 
38  S.  Ct.  65,  245  U.  S.  229,  62  L.  Ed. 
260,  L.  R.  A.  1918C,  497,  Ann.  Cas. 
1918B,  461,  reversing  decree  Mitchell 
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T.  Hitchznan  Coal  &  Coke  Co.,  214  F. 
685,  131  C.  C.  A.  425,  which  reversed 
decree  Hitchmon  Coal  &  Coke  Co.  y. 
MitcheU  (D.  C.)  202  F.  512.  Mandate 
stayed  38  S.  Ct.  190.    ' 

Under  equity  mle  38  an  incorporated 
co-operative  organization  is  a  proper 
party,  as  representing  the  interest  of 
its  members,  to  conduct  a  suit  in  sub- 
stance brought  for  their  benefit.  Inter- 
national News  Service  v.  Associated 
Press,  39  S.  Ct.  68,  63  L.  Ed.  — . 

Mortgage  bondholders  of  a  railroad 
company  cannot  maintain  a  suit  to  en- 
join the  enforcement  of  a  rate  statute, 
unless  it  is  shown  that  the  mortgage 
trustee  has  refused  to  bring  the  suit; 
equity  rule  38  not  applying.  Winthrop 
T.  FeUows  (D.  C.)  230  F.  702. 

Where  an  order  of  the  Interstate 
Commerce  Commission  authorized,  and 
a  tariff  filed  thereunder  provided,  high- 
er rates  to  four  certain  cities  than  to 
certain  other  cities,  one  of  such  cities, 
representing  the  interest  of  its  citi- 
zens, and  traffic  associations  formed 
for  the  purpose  of  representing  job- 
bers and  merchants  in  the  three  other 
cities,  could  maintain  a  suit  to  enjoin 
the  enforcement  of  such  order  and  tar- 
iff, as  they  were  within  the  rule  that 
bills  may  be  filed  in  the  name  of  unin- 
corporated associations  and  parties  in 

Rule  39.    Absence  op  Persons 

• 

Indispensable  parties^— The  court  may 
not  dispense  with  persons  having  rights 
so  closely  related  to  the  issues  between 
the  parties  in  court  that  a  final  decision 
cannot  be  made  without  affecting  their 
rights.  Ex  parte  Equitable  Trust  Co. 
of  New  York,  231  F.  571,  145  C.  C.  A. 
457,  reversing  order  Equitable  Trust 
Co.  of  New  York  v.  Western  Pac.  Ry. 
Co.  (D.  C.)  231  F.  478. 

Absence  of  an  indispensable  party  to 
the  sr&nting  of  full  relief  in  equity  is 
not  ground  for  dismissal  of  bill  in  its 
entirety,  if  there  are  separable  mat- 
ters as  to  which  relief  may  be  granted 
without  affecting  the  rights  of  such  per- 
son. General  Inv.  Co.  v.  Lake  Shore 
&  M.  S.  Ry.  Co.  (C.  C.  A.)  250  F.  160. 
^  In  suit  to  foredose  mortgage  secur- 
ing railroad  bonds,  where  appointment 
of  receiver  was  prayed,  held,  under  Ju- 
dicial Code,  S  50,  and  equity  rule  39» 
that  nonresident  trustee  was  not  indis- 
pensable party,  and  suit  might  be  pro- 
ceeded with,  though  it  was  not  joined. 
Lowenthal  v,  Georgia  'Coast  &  P.  R. 
Co.  (D.  C.)  233  F.  1010. 

Absenoe   from    lurlsdlctloiiw— Citizens 

of  another  state  held  to  be  dispensed 
with  as  parties  in  federal  c^urt,  if, 
though  necessary  parties,  the  case  may 
be  finally  decided  between  the  litigants 
without  bringing  them  before  the  court. 
Ex  parte  Equitable  Trust  Co.  of  New 
York,  231  F.  571.  145  C.  C.  A.  457,  re- 
versing order  Equitable  Trust  Co.  of 
New  York  v.  Western  Pac.  Ry.  Co.  (D. 
G.)  231  F.  478. 
A  suit  in  a  federal  court  by  minority 


behalf  of  others  similarly  situated,  and 
moreover  the  equity  rules  seem  to  con- 
template such  a  suit  for  the  common 
benefit  of  all,  where  the  parties  are  nu- 
merous and  have  a  common  or  general 
interest  Merchants'  &  Manufacturers' 
Traffic  Ass'n  of  Sacramento  v.  U.  S. 
(D.  C.)  231  F.  202. 

Under  equity  rule  38,  one  lot  owner 
may  maintain  a  suit  in  behalf' of  him- 
self and  other  owners,  where  the 
threatened  injury  affects  all.  Chew  v. 
First  Presbyterian  Church  of  Wilming- 
ton, Del.   (D.  C.)  237  F.  219. 

tJpder  equity  rules,  corporate  credi- 
tors, suing  directors  under  Act  Pa. 
April  29,  1874  (P.  L.  73).  may  sue  on 
behalf  of  all  other  creditors.  United 
States  Smelting  Co.  v.  Hofkin  (D.  C.) 
246  F.  896. 

In  suit  by  voluntary  association  of 
landowners  against  a  drainage  district 
and  the  respective  tax  collectors  of 
two  counties,  £o  restrain  collection  of 
drainage  tax;  bill  held  vot  multifarious, 
in  view  of  equity  rule  38  each  com- 
plainant being  interested  in  the  sub- 
ject-matter, but  in  different  amounts, 
and  each  defendant  being  connected, 
though  differently,  with  the  whole  dis; 
pute.  Everglades  Drainage  League  v^. 
Napoleon  B.  Broward  Drainage  Dist. 
(D.  C.)  253  F.  246. 

Who  Would  bs  Proper  Parties 

stockholders  against  the  corporation, 
which  is  a  corporation  of  the  state, 
having  its  property  and  business  there- 
in, and  the  managing  director,  who  is 
also  a  citizen  and  resident  of  the  state, 
in  which  the  bill  alleges  transactions  by 
the  directors,  who  are  also  the  princi- 
pal stockholders,  by  which  the  corpora- 
tion has  been  defrauded  of  property  for 
their  individual  benefit,  should  not  be 
dismissed  on  motion  because  the  other 
directors  are  not  parties,  where  by  rea- 
son of  their  being  out  of  the  jurisdic- 
tion they  cannot  be  served,  and  if 
brought  in  their  joinder  would  oust  the 
jurisdiction  of  the  court.  In  such  case, 
such  directors,  while  proper,  are  not 
indispensable  parties,  even  though  full 
relief  as  to  all  the  transactions  alleged 
cannot  be  granted  vnthout  their  pres- 
ence, and  the  court,  having  jurisdiction 
over  the  corporation  and  its  property, 
may  and  should,  under  equity  rule  39 
and  Judicial  Code.  §  50  (Comp.  St.  1916, 
§  1032),  proceed  without  them,  and 
grant  such  relief  as  the  proofs  may 
warrant  and  as  is  within  its  power. 
Krouse  v.  Brevard  Tannin  Co.,  249  F. 
538,  161  C.  C.  A.  464. 

Equity  rule  39  applies  not  only  to  de- 
fect of  parties,  due  to  their  being  out 
of  reach  of  process,  but  also  to  par- 
ties within  the  reach  of  process,  whose 
joinder  would  oust  the  jurisdiction  of 
the  court,  in  which  contingency  the 
court  may  in  its  discretion  proceed 
without  making  such  persons  parties; 
the  rule  particularly  applying  to  par- 
ties having  an  interest  in   the  contro- 
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versy,  but  whose  interest  will  not  be 
-directly  affected  by  decree  in  their  ab- 
sence; ^o  that  in  a  foreclosure  suit,  if 
it  is  apparent  that  the  presence  of  the 
owner  of  the  equity  of  redemption  will 
oust  the  court  of  jurisdiction,  it  may 
proceed  without  him.  Brown  v.  Craw- 
ford (D.  C.)  252  F.  248. 

protection  of  rights .  of  absent  par- 

tlesy^In  patent  infringement  suit,  even 


if  equity  rule  39,  as  to  proceeding 
without  prejudice  to  absent  plaintiffs, 
were  applicable,  the  court  could  not 
dismiss,  without  prejudice  to  alien  en- 
emy plaintiffs,  and  thus  expose  defend- 
ants to  two  suits.  Speidel  et  al.  v.  N. 
Barstow  Co.  (D.  C.)  243  F.  621. 

Cited    withovt    definite    applieation, 

Sherman  Nat  Bank  y.  Shubert  Theat* 
rical  Co.  (C.  C.  A.)  247  F.  256. 


Rule  43.    Defect  of  Parties — Resisting  Objection 


Waiver  of  oblection.— Under  equity 
rules  43,  44,  no  specific  objection  of 
want  of  parties  having  been  made  be- 
low, objection  because  of  suit  for  bene- 
fit of  members  of  incorporated  co-oper- 


ative organization  being  brought  by  it, 
instead  of  them,  will  be  treated  as  waiv- 
ed. International  News  Service  v.  As- 
sociated Press,  39  S.  Ct  68,  63  U  Ed. 


Rule  44.    Defect  of  Parties — Tardy  Objection 


Waiver  of  objeetionw— Under  equity 
rules  43,  44,  no  specific  objection  of 
want  of  parties  Jiaving  been  made  be- 
low, objection  because  of  suit  for  ben- 
efit of  members  of  incorporated  co-op- 
erative organization  being  brought  by 
it,  inJtead  of  them,  will  be  treated  as 


waived.    International  News  Service  v. 
Associated  Press,  39  S.  Ct.  68,  63  L. 

Ed.  — . 

Cited  without  definite  application, 
Central  Ry.  Signal  Co.  y.  Jackson  (D. 
C.)  254  F.  103. 


Rule  45.  Death  of  Party — Revivor 


Effect  of  rulOy^While  formerly,  on 
death  of  one  of  parties  having  an  in- 
terest in  litigation,  substitution  was  ef- 
fected through  a  bill  of  revivor  or  a  bill 


of  that  nature,  such  relief,  under  new 
equity  rule  45,  is  now  granted  on  mo- 
tion. Ex  parte  Slater,  38  S.  Ct  265, 
246  U.  S,  128,  62  L.  Ed.  621. 


Rule  46.    Trial — Testimony — Objections  to  Evidence 


Testimony  taken  out  of  courts— Refer- 
ence in  bankruptcy  to  a  master  to  take 
testimony  and  report  findings  should 
only  be  on  notice  and  showing,  as  re- 
quired by  equity  rules  46,  47,  59.  In  re 
€.  W.  Bartleson  Co.  (D.  C.)  243  P. 
1001. 

Despite  equity  rule  46,  held,  in  view 
of  Rev.  St.  §  863  (Comp.  St.  1916,  § 
1472),    that    testimony   of    infirm    wit- 


nesses residing  more  than  100  miles 
from  place  of  trial  might  be  taken  be- 
fore judge  prior  to  trial.  Jennings  v. 
Smith  (D.  C.)  244  F.  836. 

Cited    without    definite    application. 

Great  Northern  Ry.  Co.  v.  Philadelphia 
&  Reading  Coal  &  Iron  Co.  (C.  C.  A.) 
242  F.  799;  Holt  Mfg.  Co.  v.  C.  L.  Best 
Gas  Traction  Co.  (D.  C.)  245  F.  354. 


Rule  47.    Depositions — To  be  Taken  in  Exceptional  iNSTi^NcEs 


Effect  on  statutOw— Equity  rule  47, 
limiting  time  for  taking  depositions 
without  order  of  court  held  not  to 
vary  Rev.  St.  §  863  (Comp.  St.  1916, 
I  1472),  but  merely  to  regulate  the 
procedure,  and  within  the  power  of  the 
Supreme  Court.  Audiflfren  Refrigerat- 
ing Mach.  Co.  V.  General  Electric  Co. 
<D.  C.)  245  F.  788. 

Time  for  taking.— Equity  rule  47, 
which  fixes  the  time  for  taking  depo- 
sitions, "unless  otherwise  ordered  by 
the  court  or  judge  for  good  cause 
shown,"  does  not  limit  the  power  of 
the  court  by  order  to  permit  the  taking 
of  depositions  at  any  time.  United 
States  Gypsum  Co.  v.  Mackey  Wall 
Plaster  Co.  (C.  C.  A.)  252  F.  397. 

Where  proceedings  were  not  dis- 
missed because  of  failure  to  take  tes- 
timony within  three  months,  as  requir- 
ed by  old  equity  rule  69,  an  order  of 
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re -reference  thereafter  waived  any  pos- 
sible laches.  Lackner  v.  McKechney 
(C.  C.  A.)  252  F.  403. 

Under  Rev.  St.  §  863  (Comp.  St. 
1916,  i  1472),  and  equity  rule  47, 
depositions  de  bene  esse  cannot  be  tak- 
en by  plaintiff  without  court's  per- 
mission more  than  60  days  after  join- 
der of  issue.  Block  v.  Arrowsmith 
Mfg.  Co.  (D.  C.)  243  P.  775;  Audiffren 
Refrigerating  Mach.  Co.  v.  General 
Electric  Co.  (D.  C.)  245  F.  783. 

Effect  of  deiay.p-Under  equity  rules 
47,  56,  57,  held  that,  where  a  case  was 
dropped  from  the  trial  calendar  on 
stipulation  of  the  parties,  and  was  not 
reinstated  within  a  year,  costs  could 
not,  on  dismissal,  be  awarded  in  favor 
of  defendant  and  against  plaintiff.  E2. 
G.  Staude  Mfg.  Co.  v.  Labombarde,  243 
F.  362,  156  C.  C.  A.  142,  reversing  de- 
cree (D.  C.)  229  F.  1004. 
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Reference  to   masters-Reference  in 

bankruptcy  to  a  master  to  take  testi- 
mony  and  report  findings  should  only 
be  on  notice  and  showing,  as  required 


by  equity  rules  46,  47,  50.    In  re  C.  W. 
Bartieson  Co.  (D.  C.)  243  P.  1001. 

Cited    wfthovt    definite    application^ 
Fitzhugh  V.  Reid  (D.  C.)  252  F.  234. 


*  RvhZ  49.    EviDENcis  Takkn  Before  Examiners,  Etc. 

This  rule,  aa  set  forth  in  Oomp.  St.  1916,  p.  2518,  was  changed  by  substitut- 
ing for  the  words,  *'cros8  and  re-examination/'  at  the  end  thereof,  the  words 
"cross-examination"  and  "reexamination." 

Rule  51.    Evidence  Taken  Before  Examiners 

Examlner'a     reporty^Under     equity  ment,  and  debate  regarding  objections 

role  51,  held,  that  master's  report  in  to  eyidence.    Rollman  Mfg.  Go.  y.  Uni- 

patent   infringement    suit    should    not  versal  Hardware  Works  (D.  C.)  229  F. 

contain  unnecessary    statement,    argu-  579. 

Ruu  54.    Depositions  Under  R.  S.  §§  863,  865,  866,  867— Cross- 

Examination 

Time  for  takln0.p-See  Audiffren  Re- 
frigerating Mach.  Co.  ▼.  Qeneral  Elec- 
tric Co.  (D.  C.)  245  F.  783. 

Rule  55.    Deposition  Deemed  Published  When  Piled 


Use  In  other  auitew— A  party  is  pro- 
tected under  the  general  rules  of  eyi- 
dence in  the  right  to  use  depositions 
taken  in  a  former  case  between  the 
same    parties,    where    the    testimony 


would  not  otherwise  be  procurable;  but 
the  releyancy  of  such  testimony  must 
be  determined  in  the  case  in  which  it 
is  offered.  Young  y.  J.  Samuels  & 
Bro.  (D.  C.)  232  F.  784. 


Rui.E  56.    On  Expiration  of  Time  for  Depositions,  Case  Goes 

ON  Trial  Calendar 


Effect  of  niiOrf— See  Audiffren  Re- 
frigerating Mach.  Co.  y.  General  Elec- 
tric Co.  (D.  C.)  245  F.  783. 

Under  equity  rules  47,  56,  57,  held 
that,  where  a  case  was  dropped  from 
the  trial  calendar  on  stipulation  of  the 
parties,  and  was  not  reinstated  within 
a  year,  costs  could  not,  on  dismissal, 
be  awarc^jl  in  fayor  of  defendant  and 
against  plaintiff.  E.  G.  Staude  Mfg. 
Go.  y.  Labombarde,  243  F.  362,  156  C. 


C.  A.  142,  reyersing  decree  (D.  C.)  229 
F.  1004. 

Under  Rey.  St.  |§  862,  863,  917 
(Comp.  St.  1916,  §§  1470,  1472,  1543). 
and  equity  rules  47,  56,  plaintiff  could 
not,  after  expiration  of  time  for  taking 
depositions  prescribed  by  rules,  take 
deposition  on  notice  to  defendant  with- 
out order  of  court.  Block  v.  Arrow- 
smith  Mfg.  Co.  (D.  C.)  243  F.  775. 


Rule  57.    Continuances 


Appilcabiiity  and  effect  of  rulOd— New 
equity  rule  57,  proyiding  that  a  cause 
placed  on  the  trial  calendar  shall  not 
be  continued  oy^r  the  termi,  except  for 
cause  shown,  does  not  apply  to  a  cause 
which  has  been  heard  where  the  term 
ends  before  entry  of  decree.  Dayis  y. 
Virginia  Ry.  &  Power  Co.,  229  F.  633, 
144  C.  C.  A.  43,  certiorari  denied  Vir- 
ginia Ry.  &  Power  Co.  y.  Dayis,  36  S. 
Ct  723,  241  U.  S.  672,  60  L.  Ed.  1231. 

Rui.E  58.    Discovery — Interrogatories — Inspection  and   Pro- 
duction oi^  Documents — ^Admission  of  Execution 

OR  Genuineness 


Under  equity  rules  47,  56,  57,  held 
that,  where  a  case  was  dropped  from 
the  trial  calendar  on  stipulation  of  the 
parties,  and  was  not  reinstated  within 
a  year,  costs  could  not,  on  dismissal,, 
be  awarded  in  fayor  of  defendant  and 
against  plaintiff.  E.  G.  Staude  Mfg. 
Co.  y.  Labombarde,  243  F.  362,  156  C. 
C.  A«  142,  reyersing  decree  (D.  C.)  22^ 
F.  1004. 


Pirpose  and  effect  of  niie.p->A  bill  for 
relief,  and  also  for  discovery,  as  in- 
cidental to  such  relief,  if  it  fails  to 
state  a  cause  of  action  for  the  relief, 
fails  also  as  to  the  discoyery.  Church 
▼.  Swetland,  233  F.  891,  147  C.  C.  A. 
565. 

A  bin  for  discovery  to  put  a  party  on 
his  oath  is  obsolete.  Scotten  y.  Rosen- 
Unm  CD.  C.)  231  F.  857. 


Equity  rule  58,  while  it  changes  the 
procedure,  does  not  alter  the  substan- 
tiye  rules  governing  discoyery  in  equity, 
nor  give  any  right  to  discovery  which 
did  not  previously  exist.  Wolcott  y. 
National  Electric  Signaling  Co.  (I).  C.> 
235  F.  224. 

Admiralty  rule  32  (Comp.  St.  1916, 
p.  2700),  providing  for  dismissal  of 
Hbel  for  failure  of  libelant  to  answer 
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interrogatories  propounded  by  defend- 
ant, is  not  extended  to  ^iefendants  by 
equity  rule  58,  bo  as  to  warrant  strik- 
ing of  answer  for  failure  to  reply  to 
interrogatories.  The  Fred  E.  Rich- 
ards (D.  C.)  248  F.  956.    . 

Scope   and    extent   of   discovery.--A 

party  is  not  in  general  entitled  to  dis-    ^ 
covery  in  equity  from  the  adverse  par- 
ty as  to  facts  equally  within  his  own 
knowledge.    Wolcott  v.  National  Elec- 
tric Signaling  Co.  (D.  C.)  235  F.  224. 

It  was  not  the  purpose  of  the  rule 
to  compel  discovery  by  plaintiff  of  the 
particulars  of  his  own  cause  of  action, 
where  such  particulars  do  not  relate 
to  any  pleaded  defense  or  to  compel  the 
defendant  to  disclose  facts  material 
only  to  his  defense.  Window  Glass 
Mach.  Co.  V.  Brookville  Glass  &  Tile 
Co.  (D.  C.)  229  F.  833;  Wolcott  v.  Na- 
tional Electric  Signaling  Co.  (D.  C.) 
235  F.  224;  Kinney  v.  Rice  (D.  C.)  238 
F.  444;  Marquette  Mfg.  Co.  v.  Oglesby 
Coal  Co.  (D.  C.)  247  F.  351. 

Discovery,  under  rule  58,  must  be 
limited  to  material  facts,  and  does  not 
extend  to  evidence  or  facts  merely 
tending  to  prove  material  facts.  F. 
Speidel  Co.  v.  N.  Barstow  Co.  (D.  C.) 
232  F.  617;  Wolcott  v.  National  Elec- 
tric Signaling  Co.  (D.  C.)  235  F.  224; 
Kinney  v.  Rice  (D.  C.)  238  F.  444; 
Marquette  Mtg.  Co.  v.  Oglesby  Coal 
Co.  (D.  C.)  247  F.  351. 

A  party  'will  not  be  required  to  an- 
swer interrogatories  propounded  un- 
der equity  rule  58,  where  they  sug- 
gest a  "fishing  expedition,"  or  at  least 
an  attempt  to  pry  into  the  adversary's 
case.  Window  Glass  Mach.  Co.  v. 
Brookville  Glass  &  TUe  Co.  (D.  C.) 
229  F.  833. 

Equity  rule  58  is  not  intended  to 
prevent  the  parties  from  producing 
their  evidence  at  trial,  and  the  court 
in  exercising  its  discretion  should  not 
allow  propounding  of  interrogatories  to 
a  corporate  officer,  which  are  neces- 
suriiy  vex'atious.  Union  Sulphur  Co.  ▼. 
Freeport  Texas  Co.  (D.  C.)  234  F.  IW. 

A  party  interrogated  under  Equity 
Rule  58  cannot  be  required  to  disclose 
the  names  of  his  witnesses  nor  his  evi- 
dence. Marquette  Mfg.  Co.  v.  Oglesby 
Coal  Co.  (O.  C.)  247  F.  351. 

Under  equity  rule  58,  defendant  held 
not  to  be  required,  in  patent  infringe- 
ment suit,  to  answer  interrogatories, 
as  information  sought  could  be  easily 
procured  by  ijispection.  Window  Glass 
Mach.  Co.  v.  Brookville  Glass  &  Tile 
Co.  (D.  C.)  229  F.  833. 

In  a  stockholder's  suit  against  of- 
ficers and  directors  of  the  corporation, 
alleging  a  conspiracy,  in  violation  of 
their  trust,  to  purchase  certain  out- 
stiinding  stock  for  their  own  benefit  and 
profit,  instead  of  for  the  corporation 
which  had  the  power  under  its  char- 
ter and  the  available  means  to  pur- 
chase the  same,  interrogatories  pro- 
pounded to  defendant  officers,  calling 
for  details  of  a  multitude  of  business 
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transactions  involving  also  other  con- 
cerns having  no  relation  to  the  suit, 
held  improper,  where  the  ulitmate  ma- 
terial facts  could  be  ascertained  from 
the  books.  Du  Pont  v.  Du  Pont  (D. 
C.)  234  F.  459. 

Equity  rule  58  does  not  warrant  the 
court  in  requiring  answers  to  inter- 
rogatories, which  would  give  no  more 
than  an  opinion,  or  no  more  than  the 
evidence  relied  on  in  support  or  de- 
fense of  the  cause,  although,  if  the 
answer  would  disclose  a  material  fact 
or  document,  it  is  no  objection  to  its 
allowance  that  it  would  incidentally 
require  an  expression  of  opinion,  or 
disclosure  of  some  of  the  evidence  to 
be  relied  on  at  the  trial,  or  the  giving 
of  other  information  which,  standing 
alone,  could  not  be  required.  Batdorf 
V.  Sattley  Coin  Handling  Mach.  Co. 
(D.  C.)  238  F.  925. 

On  issue  of  infringement,  it  was  no 
objection  to  plaintiff's  questions,  under 
equity  rule  58  of  Supreme  Court,  that 
it  would  be  difficult,  if  not  impossible, 
to  answer'  them,  or  that  terms  of  inter- 
rogatories and  claims  *were  susceptible 
of  one  or  more  meanings.  General 
Electric  Co.  v.  Independent  Lamp  & 
Wire  Co.  (D.  C.)  244  F.  825. 

Under  equity  rules  30,  33,  and  58, 
held  that,  in  a  suit  for  infringement 
of  a  patent  and .  to  enjoin  publication^ 
denying  its  validity,  defendant  should 
answer  interrogatories  seeking  admis- 
sion as  to  authorship  of  publication. 
Rodman  Chemical  Co.  v.  E.  F.  Hough- 
ton Co.  (D.  C.)  233  F.  470. 

—— ^  DIecovery  by  corporate  oflloer. — 
Where  a  corporate  officer  was  unable 
to  answer  intenrogatories  himself,  held 
that,  under  equity  rule  58,  he  should 
not  be  required  to  answer  the  interrog- 
atories on  Information  gleaned  from 
inferior  agents  of  corporation.  Union 
Sulphur  Co.  V.  Freeport  Texas  *Co.  (D. 
C.)  234  F.  194. 

Procedure.— Under  equity  rule  58, 
held  that  imposition  on  defendants  of 
costs  incurred  by  complainant  in  taking 
depositions  to  prove  documents  was  no 
abuse  of  discretion;  defendants,  after 
first  refusing  to  stipulate  as  to  matter, 
having  declined  to  pay  costs  incurred  by 
complainant  up  to  time  it  offered  to 
stipulate  as  to  such  matter.  Wagner 
V.  Meccano,  Limited,  246  F.  603,  158  C. 
C.  A.  573,  affirming  in  part  and  revers- 
ing in  part  Meccano,  Limited,  v.  Wag- 
ner a>.  C.)  234  F.  912. 

Party  voluntarily  answering  improper 
interrogatories  held  not  entitled  to  say 
that  they  ought  not  to  have  been  pro- 
pounded. Window  Glass  Mach.  Co.  v. 
Brookville  Glass  &  TUe  Co.  (D.  C.) 
229  F.  833. 

Where  defendant  is  in  doubt,  or  the 
meaning  of  interrogatories  does  not 
clearly  appear,  defendant  may  require 
a  restatement.  Rodman  Chemical  Go. 
V.  E.  F.  Houghton  Co.  (D.  C.)  233  F. 
470. 

An  interrogatory  filed  under   equity 
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rale  58  should  embrace  a  single  qaes- 
tion,  and  be  bo  framed  that  it  may  be 
clearly  seen  what  the  interrogated  par- 
ty is  called  upon  to  answer.  Kinney  y. 
Bice  (D.  C.)  238  F.  444. 

Under  equity  rule  58  the  court  may 
require  the  answering  of  an  interroga- 
tory only  upon  conditions  imposed  on 
the  interrogating  party.  Batdorf  y. 
Sattley  Coin  Handling  Mach.  Co.  (D.  C.) 
238  F.  925. 

Under  equity  rule  58  the  proper  prac- 
tice under  a  bill  of  discovery  is  for 
plaintiff  to  plead  those  facts  which  en- 
title him  to  a  discovery  and  annex  such 
interrogatories  as  he  wishes  defendant 
to  answer.  If  defendant  does  not  dis- 
pute plaintiff's  right  to  some  discovery, 
but  objects  to  some  or  all  of  the  inter- 


rogatories, he  will  make  those  objec- 
tions and  bring  them  on  for  hearing, 
but  is  not  subject  to  the  old  rule  that, 
if  he  answers  one,  he  must  answer  all. 
If  he  disputes  plaintiff's  right  to  any 
discovery,  he  will  plead  in  azL  answer 
such  facts  as  he  deems  apposite,  and 
obtain  an  enlargement  of  his  time  to 
answer  the  interrogatories  until  plain- 
tiflTs  right  to  discovery  is  determined. 
Pressed  Steel  Car  Co.  v.  Union  Pac.  R. 
Co.  (D.  C.)  241  F.  964. 

Cited    withi^ut    iMInite    appileatlon. 

Helmet  Co.  v.  Wm.  Wrigley,  Jr.,  Co. 
(C.  C.  A.)  245  F.  824;  Scotten  v.  Ro- 
senblum  (D.  C.)  231  F.  357;  Bonney 
Supply  Co.  V.  Heltzel  (D.  C.)  243  F. 
399. 


Rui.E  59.    Reference  to  Master — Exceptional  Not  Usuai* 


EflFect  of  rulaw— Where  defendant  in  a 
■uit  for  an  accounting  annexed  to  his 
sworn  answer  acounts  rendered  by  him, 
the  court  can  take  and  settle  the  ac- 
count itself  without  reference  to  a  mas- 
ter. McManus  v.  Sawyer  (D.  C.)  231 
It.  231. 

A  court  of  equity  held,  under  the 
equity  rules,  to  have  discretionary 
power  to  refer  a  case  to  a  master, 
without  consent  of  parties,  to  hear  the 
evidence  and  report  his  findings  and 
conclusions  on  the  whole  case  for  the 
advice  of  the  court.  Holt  Mfg.  Co.  v. 
G.  L.  Best  Gas  Traction  Co.  (D.  C.) 
245  F.  354. 

Equity  rule  59  does  not  forbid  a  ref- 
erence; and,  where  the  cause  is  re- 
ferred, it  is  to  be  presumed,  on  excep- 
tions to  the  report,  that  the  judge 
properly  exercised  his  discretion. 
Flanders  v.  Coleman  (D.  C.)  249  F.  757. 

Matters    sublect    of   reference^— See 

Brown  et  al.  v.  Pennsylvania  Canal  Co. 
(D.  C.)  244  F.  980. 


Notwithstanding  Bankruptcy  Act,  | 
18d  (Comp.  St.  1916,  §  9602),  references 
to  masters  to  take  and  report  testifno- 
ny,  with  findings,  recognized  by  equity 
rule  59,  are  permissible,  but  should  on- 
ly be  on  notice  and  showing,  as  re- 
quired by  equity  rules  46,  47,  59.  In  re 
C.  W.  Bartleson  Co.  (D.  C.)  243  F. 
1001. 

Practice.— rWhere  either  party  9bjects 
to  order  of  reference  on  ground  that 
it  is  improper  under  equity  rule  59, 
proper  practice  is  to  move  before  judge 
for  revocation  of  order;  and  a  failure 
so  to  move  is  tantamount  to  acquies- 
cence, as  point  cannot  be  initially  raised 
before  master.  Flanders  v.  Coleman 
(D.  C.)  249  F.  757. 

Cited    without    deflnito    application, 

Alexander  v.  Fidelity  Trust  Co.  (D.  C.) 
238  F.  938. 


Rule  60.    Proceedings  Before  Master 

Cited    without    definite    application,  (D.  C.)  229  F.  579;  Holt  Mfg.  Co.  ▼.  C. 

Reliance  Const  Co.  v.  Hassam  Paving  L.  Best  Gas  Traction  Co.  (D.  C.)  245 

Co.  (C.  C.  A.)   248  F.  701;    Rollman  F  354. 
Hfg.  Co.  V.  Universal  Hardware  Works 


Rule  61. 


Master's  Report — Documents  Identii^ied  but  Not 

Set  Forth 

Cited  without  deflnite  application, 
Holt  Mfg.  Co.  V.  C.  L.  Best  Gas  Trac- 
tion Co.  (D.  C.)  245  F.  354. 

Rule  62.    Powers  of  Master 


Ordere^-Equity  rule  62,  defining  the 
powers  of  masters,  confers  no  author- 
ity on  a  special  master  to  grant  an 
order  in  nature  of  an  injunction.  In  re 
Gordon  (D.  C.)  250  F.  798. 


Cited    without     definite    appUcation, 

Holt  Mfg.  Co.  V.  C.  L.  Best  Gas  Trac- 
tion Co.  (D.  C.)  245  F.  354. 


Rule  63.    Form  of  Accounts  Before  Master 


EvMeioew— Equity  rule  63  deals  with 
results  and  not  with  evidence.  It  gives 
no  sanction  for  a  demand  upon  the  ac- 
eountiofr  party  to  set  forth  in  his  ac- 

Supp.U.S.CoicP.*19— 21 


count  evidence  or  the  sources  of  possi- 
ble evidence  from  which  a  different  ac- 
count might  be  stated,  although  the 
adverse  party  may  go  into  such  inquiry 
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if  he  chooses,  in  which  ease  the  inquiry 
is  governed  by  the  ordinary  rules  o£ 
evidence.  Cushman  &  Denison  Mfg. 
Co.  V.  L.  F.  Grammes  &  Sons  (D.  C.) 
234  F.  949. 


Cited    without    dafliifte    appiioation, 

Alexander  v.  Fidelity  Trust  Co.  (D.  C.) 
238  F.  938;  O.  &  W.  Thum  Co.  v.  Diclt- 
inson  (D.  C.)  254  F.  219. 


Rule  66.    Return  ot  Master's  Ri^ort — ^Exceptions — Hearing 


Effect  of  rule.— Where  exceptions  to 
the  account  a  receiver  in  bankruptcy 
were  referred  to  a.  master,  who  re- 
ported thereon,  bis  findings  as  to  the 
account  stand  confirmed,  unless  excep- 
tions to  his  report  are  filed  within  20 


days,  as  required  by  equity  rule  66. 
In  re  El  Sevllla  Restaurant  (D.  C.) 
253  F.  410. 

Cited  without  definite  application, 
Holt  Mfg.  Co.  V.  C.  L.  Best  Gas  Trac- 
tion Co.  (D.  C.)  245  F.  354. 


Rule  67.    Costs  on  Exceptions  to  Master's  Report 


Re- reference^— Where,  because  mas- 
ter's original  report  was  not  sufficient- 
ly full  to  permit  disposition  of  excep- 
tions thereto  without  original  examina- 
tion'by  court  of  all  testimony  present- 
ed, court  re-rcferred  cause,  no  allow- 
ance of  costs  under  equity  rule  No.  67 
should  be  made  on  account  of  objec- 
tions and  exceptions  to  master's  first 
report  overruled,  which  were  practical- 


ly duplicated  in  exceptions  and  objec- 
tions to  second  report.  Firestone  Tire 
&  Rubber  Co.  v.  Riverside  Bridge  Co., 
247  F.  625,  160  C.  C.  A.  35. 

Cited  without  definite  application, 
Holt  Mfg.  Co.  V.  C.  L.  Best  Gas  Trac- 
tion Co.  (D.  C.)  245  F.  354;  Westing- 
house  Electric  &  Mfg.  Co.  v.  Wagner 
Electric  Mfg.  Co.  (D.  C.)  248  F.  508. 


Kutj:  6R.    Appointment  and  Compensation  oi^  Masters 


CompeneatiOHrf— Under  equity  rule  68 
it  is  discretionary  with  tne  court  to 
tirst  i8i>ue  an  order  to  show  cause  be- 
fore issuing  attachment.  Cutting  v.  Van 
Fleet  (C.  C,  A.)  252  F.  100. 

The  compensation  allowed  a  master 
by  a  district  court  under  equity  rule  68 
must  be  fixed  under  the  rules  applica- 


ble to  costs,  to  be  measured  by  the 
time  employed  "having  regard  to  all  the 
circumstances"  of  the  case.  Byerly  v. 
Sun  Co.  (D.  C.)  235  F.  1021. 

Cited    without    definite    application, 

Holt  Mfg.  Co.  V.  C.  L.  Best  Gas 
Traction  Co.  (D.  C.)  245  F.  354. 


Rule  71.    Form  of  Decree 

Cited    without    definite    application, 

Ammon    &    Person    v.     Narragansett 
Dairy  Co,  (D.  C.)  254  F.  208. 

Rule  73.    Preliminary  Injunction  and  Temporary  Restrain- 
ing Orders 

Applicability.— See    Supreme    Council         Cited    without    definite    applicatfoa, 

of  Koyal  Arcanum  v.  llobart,  244  F.      Everglades  Drainage  League  v.  Napole- 
385,  157  C.  C.  A.  11.  on  B.  Broward  Drainage  Dist.  (D.  C.) 

253  F.  246. 

Rule  74.    Injunction  Pending  Appeal 

Dismissal   of   bill  for  InJunctlon^^A  suit  maintained,  except  under  the  pro* 

decree  dismissing  a  bill  for  an  injunc-  visions  of  equity  rule  74,  which  is  bind- 

tion    cannot    be    superseded,    and    the  ing  upon   the   courts   of  this  District, 

status  quo  of  the  subject-matter  of  the  Shaw  v.  Lane,  47  App.  D.  C.  170. 

Rule  75.    Record  on  Appeal — Reduction  and  Preparation 

Notes  of  Decisions 


Statement  of  evidence.^The  require- 
ment of  equity  rule  75  that  the  testi- 
mony be  reduced*  to  narrative  form 
will  not  be  enforced,  where  the  testi- 
mony embraces  30  volumes  containing 
more  than  12,000  pages,  where  a  part 
of  the  testimony  was  taken  before  the 
rule  became  operative.  U.  S.  v.  United 
States  Steel  Corporation,  36  S.  Ct.  408, 
240  U.  S.  442,  60  L.  Ed.  731. 

Where,  in  an  equity  suit,  the  defeat- 
ed party  appealed  and  also  brought  er- 
ror, and  the  evidence  was  brought  up 
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in  a  so-called  bill  of  exceptions,  it  will, 
the  intention  being  clear  that  it  should 
be  treated  also  as  a  statement  of  evi- 
dence under  equity  rule  75,  be  so  re- 
garded. L.  A.  Westermann  Co.  v.  Dis- 
patch Printing  Co.,  233  F.  609,  147  C. 
C.  A.  417. 

Where  record  was  printed  for  use  by 
trial  court  in  deciding  the  case  and 
even  most  immaterial  testimony  Was 
printed  in  the  form  of  questions  and 
answers,  held,  that  there  was  no  com- 
pliance with  equity  rule  75,  el.  (b);  but, 
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parties  having  acted  in  good  faith,  and 
DO  previons  ruling  having  been  had, 
record  will  b€  received,  Firestone  Tire 
&  Rubber  Co.  v.  Seberling.  235  F.  881, 
149  0.  C.  A.  203. 

The  failure  of  an  appellant  to  pre- 
sent his  statement  of  the  evidence  to 
the  trial  judge  for  approval,  as  re- 
quired by  equity  rule  75,  will  be  dis- 
regarded, where  it  otherwise  appears 
that  the  transcript  is  complete  and  ac- 
curate and  decision  on  merits  would  be 
the  same.  Garland  v.  Quinn,  242  F. 
267, 155  O.  C.  A.  107. 

Where  court  did  not  approve  state- 
ment of  evidence  found  in  record,  as 
required  by  equity  rule  75,  and  it  is 
not  shown  to  contain  all  evidence  ad- 
duced, it  is  to  be  presumed  that  court's 
findings  were  supported  by  evidence 
other  than  th&t  which  record  disclosed, 
though  counsel  had  approved  statement 
of  evidence  as  correct.  Carson  v.  Hurt 
(C.  C.  A.)  250  F.  30. 


A  bill  of  exceptions  is  not  required 
on  appeal  in  equity  cases,  under  equity 
rule  75,  but  only  a  condensed  statement 
of  the  evidence,  approved  by  the  court 
or  judge.  United  States  v.  Great 
Northern  Ry.  Co.  (C.  C.  A.)  254  F. 
522, 

Though  record  conformed  to  Act 
Cong.  Feb.  13,  1911  (Comp.  St  1916, 
li  1650,  1657),  and  Supreme  Court 
rule  31  (Comp.  St.  1916,  p.  1835),  tran- 
script without  statement  in  narrative 
form,  required  by  equity  rule  75,  could 
not  be  approved.  U.  S.  v.  Motion  Pic- 
ture Patents  Co.  CD.  C.)  230  F.  541. 

Nonoomplianoe  with  rttto.^-^e  fail- 
ure of  an  appellant  to  state  the  evi- 
dence in  the  record  on  appeal  in  nar- 
rative form,  as  required  by  equity  rule 
75,  does  not  effect  the  appeal,  but  sub- 
jects him  to  the  imposition  of  costs. 
Garland  v.  Quinn,  242  F.  267,  155  C. 
C.  A.  107. 


Rule  76.    Record  on  Appeal — Reduction  and  Preparation — 

Costs — Correction  o^  Omissions 

CostSd— Where   record   is   made   un-      Tomplcins  v.  St.  Regis  Paper  Co.  (D. 
necessarily  long  by  party,  he  may  not       C.)  240  F.  838. 
recover    cost    thereof,    if    successful. 

Rui^E  77,    Record  on  Appeal — ^Agreed  Statement 

Agreed  statements— See  Swindell  v. 
Toungstown  Sheet  &  Tube  Co.  (C.  C. 
A.)  230  F.  438. 

Rule  79.    Additional  Rules  by  District  Court 


Effect  of  district  court  nilesw— The 

established  equity  practice  approved 
by  the  Supreme  Court  under  the  old 
rules  must  be  considered  to  have  re- 
mained in  force,  except  as  changed  by 
the  new  rules  or  by  rules  of  the  Dis-* 
triet  Court  adopted  under  t^uthority  of 
new  rule  79.  Individual  Drinking  Cup 
Co.  V.  Union  News  Co.  (C.  C.  A.)  250 
F.  625. 


Information  as  to  which  claims  of 
patents  would  be  relied  upon  held  to  be 
obtained  by  motion  under  supplemen- 
tary equity  rule  7,  §  2,  and  not  by 
interrogatory  under  equity  rule  58. 
Window  Glass  Mach.  Co.  v.  Brookville 
Glass  &  Tile  Co.'  (D.  C.)  229  F.  838. 

Cited  without  definite  application. 
Holt  Mfg.  Co.  V.  C.  L.  Best  Gas  Trac- 
tion Co.  (D.  O.)  245  F.  354. 


RuuE  81.    Rules  Effective  February  1,  1913 — Old  Rules  Ab- 
rogated 

This  role  as  set  forth  in  Comp.  St.  1916,  p.  2530,  was  changed  by  substitut- 
ing for  the  word  "theretofore,"  after  the  words  "All  rules,"  at  the  beginning 
of  the  second  paragraph,  the  word  "heretofore." 


Pending  causes.— Under  equity  rules 
29,  81,  held,  that  where  demurrer,  filed 
prior  to  February  1,  1913,  was  sus- 
tamed  after  that  date,  it  would  be  as- 
sumed that  it  was  submitted  before 
such  date,  or  treated  as  a  motion  to 
dismiss.  Weber  v.  Hertsell,  230  F. 
965,  145  C.  C.  A.  159. 

The  equity  rules,  which  went  into  ef- 
fect February,  1913,  apply  to  proceed- 
ings in  causes  then  pending,  as  well  as 
those     thereafter      brought.    E.      G. 


Staude  Mfg.  Co.  v.  Labombarde,  243  F. 
362,  156  e.  C.  A.  142,  reversing  decree 
(D.  C.)  229  F.  1004. 

Pre-existing  practloe^— The  estab- 
lished equity  practice  approved  by  the 
Supreme  Court  under  the  old  rules 
must  be  considered  to  have  remained 
in  force,  except  as  changed  by  the  new 
rules  or  by  rules  of  the  District  Court 
adopted  under  authority  of  new  rule 
79.  Individual  Drinking  Cup.  Co.  v. 
Union  News  Co.  (C.  C.  A.)  250  F.  625. 


//.    Equity  Procedure  in  General 

(A)  In  general  1543]),  the   state   practice   is  adopted 

I.  In     generairf— Under     conformity  only      as     to      common-law      actions. 

atatnte  (Rev.  St.  {|  913,  914,  916,  917  Brown  v.  Fletcher  (D.  C.)  239  F.  360. 

[Comp.  St.  1916,  f§  1536  1537,  1540,  The   United  States   courts   have  al^ 
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ways  recognized  the  distinction  be- 
tween common  law  and  equity  under 
the  Constitution  as  a  matter  of  sub- 
stance, as  well  as  of  form  and  proce- 
durcy  though  both  jurisdictions  are 
vested  in  the  same  courts.  Bonifaci 
V.  Thompson  (D.  C.)  252  F.  878. 

The  jurisdiction  of  a  court  of  equity, 
unless  enlarged  by  express  statute,  is 
limited  to  tlie  protection  of  property 
rights.    Id. 

(C7)  Lachea  and  stale  demands 

18.  Nature  and  elements.^Lapse  of 
time  held  to  bar  rights  of  occupant  of 
land  patented  to  another  in  equity  as 
well  as  at  law,  in  absence  of  fraudulent 
concealment  of  cause  of  action  or  ex- 
cuse for  the  laches.  U.  B.  v.  New  Or- 
leans Pac.  Ry.  Co.,  235  F.  841,  149  O. 
C.  A.  153. 

Equitable  estoppel  is  the  mdispensa- 
ble  foundation  of  such  laches,  acquies- 
cence, or  ratification  as  will  bar  a  suit. 
Elder  v.  Western  Mining  Co.,  237  F. 
966,  150  C.  C.  A.  616. 

A  party  is  as  much  open  to  the 
charge  of  laches  for  failure  to  prose- 
cute a  suit  diligently  as  for  undue  de- 
lay in  its  institution.  U.  S.  y.  Fletch- 
er, 242  F.  818,  155  O.  C.  A.  406,  af- 
firming decree  (D.  C.)  231  F.  326. 

The  doctrine  of  laches  is  an  equita- 
ble principle  applied  to  promote,  bijt 
never  to  defeat,  justice.  Bunch  v. 
U.  S.  (C.  C.  A.)  252  F.  673. 

20.  Application  of  doctrine  to  state 
or  governments— See  U.  S.  v.  Fletcher, 
242  F.  818,  155  C.  0.  A.  406,  affirming 
decree  (D.  C.)  231  F.  326. 

26.  Lapse  of  timo^— Mere  lapse  of 
time  not  not  being  of  the  essence  of 
laches  or  acquiescence,  the  surrounding 
facts  and  circumstances  are  to  be  con- 
sidered as  well  as  the  rights  and  in- 
terests of  all  concerned.  National  Cir- 
cle, Daughters  of  Isabella,  v.  National 
Order  of  Daughters  of  Isabella  (D.  O.) 
252   F.   815. 

27.  —  Effect  of  delay  alone^— De- 
fense of  laches  does  not  depend  upon 
mere  lapse  of  time,  but  circumstances 
must  be  such  that  assertion  of  plain- 
tiff's rights  would  be  inequitable.  Pond 
Creek  Coal  Co.  v.  Hatfield,  239  F.  622, 
152  C.  C.  A.  456. 

The  right  of  a  complainant  to  main- 
tain an  effective  suit  to  enforce  his 
rights  is  not  barred  by  laches  because 
of  the  lapse  of  time  alone  where  there 
has  been  no  prejudice  from  the  delay, 
and  where  complainant  did  not  ac- 
quiesce in  the  situation,  and  was  not 
inactive,  but  mistoolc  his  remedy.  Bo- 
gert  v.  Southern  Pac.  Co.,  244  F.  61, 
156  C.  C.  A.  489,  affirming  decree  (D. 
C.)  226  F.  500.  Certiorari  granted 
Southern  Pac.  Co.  v.  Bogart,  38  S.  Ot. 
190,  245  U.  S.  668,  62  L.  Ed.  539. 

In  legal  significance,  laches  is  not 
nere  lapse  of  time,  whether  greater  or 
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less  than  precise  time  of  statute  of 
limitations;  it  is  delay  for  such  time 
as  makes  doing  of  equity  either  impos- 
siWe  or  doubtful.  Humphreys  v.  Walsh, 
248  F.  414,  166  C.  C.  A.  424. 

Where  complainants  were  at  all 
times  in  possession  of  the  land,  their 
delay  in  beginning  suit  to  set  aside  dis- 
claimers to  the  land  does  not  consti- 
tute laches,  which  will  bar  relief. 
Woodall  V.  Clark  (C.  C.  A.)  254  F.  526. 

29.   Acquiescence.— Where      for 

over  22  years  a  purchaser  of  land  ac- 
quiesced in  the  title  remaining  in  his 
sister,  to  whom  it  was  transferred 
from  the  original  grantee,  and  his  will 
affirmed  such  title,  the  hell's  of  the 
purchaser  cannot  thereafter  assert  a 
resulting  trust  in  the  land.  Higgin- 
botham  y.  Boggs,  234  F.  £53,  148  C.  C. 
A.  155,  reversing  decree  Boggs  v. 
Bright  (D.  C.)  222  F.  714. 

30. What  constitutes  unroason- 

able  delay.— A  stockholder's  delay  of  12 
years  before  instituting  a  stockhold- 
er's bill  to  recover  for  injuries  from 
the  negligence  of  directors  constituted 
laches,  preventing  recovery.  Kelly  v. 
Dolan,  233  F.  635,  147  C.  C.  A.  443, 
affirming  decree  (D.  C.)  218  F.  966. 

Where  director  of  corporation,  which 
was  in  financial  difficulties,  acquired 
timber  land  belonging  to  it,  advancing 
sums  of  money  to  discharge  corporate 
debts,  delay  of  about  20  months  in  at- 
tacking sale  is  not  such  delay  as  will 
prevent  corporation  from  avoiding  it 
Wing  y.  Dillingham,  239  F.  54,  152  C. 
C.  A.  104. 

Complainant's  delay  for  oyer  20  years 
in  suing  to  quiet  its  title  against  claims 
of  president  of  corporation  and  his 
grantees  imder  tax  deed  held  not  lach- 
es. Edwards  v.  Sarasota  Venice  Co., 
246  F.  773.  159  C.  C.  A.  75. 

Complainants'  eight-year  delay  in 
seeking  relief  against  the  administra- 
tor, who  obtained  an  estate  to  which 
complainants  were  entitled  as  next  of 
Ion,  held,  in  view  of  complainants*  de- 
lay in  ascertaining  their  rights,  not  to 
warrant  denial  of  relief  on  the  ground 
of  laches.  Diamond  y.  Connolly  (C.  C. 
A.)  251  F.  234. 

Delay  of  five  years  before  bringing 
suit  for  the  c&ncellation  of  an  alleged 
forged  deed,  during  which  time  the  per- 
son char.<;ed  with  the  forgery  had  died, 
held,  under  the  facts  shown,  such  lach- 
es as  debarred  complainants  from  eq- 
uitable relief.  Naylor  y.  Foreman- 
Blades  Lumber  Co.  (D.  C.)  230  F.  658. 

A  suit  to  quiet  title,  brought  after 
defendant  had  been  in  adverse  posses- 
sion for  a  period  longer  than  required 
to  give  it  title  by  prescription  under  the 
state  statute,  held  barred  by  laches. 
Guenther  y.  Dennis-Simmons  Lumber 
Co.  (D.  C.)  246  F.  521. 

Where  contract  expressed  by  letters 
called  for  sale  of  defendant's  accumu- 
lation of  steel  scrap,  approximating  8,- 
200  tonSi   and  plaintiff's   order   blank 
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called  for  the  exact  amount  of  8,200 
tons,  laches  could  not  be  imputed  to  de- 
fendant, after  receiving  the  order,  in 
failing  to  notify  plaintiff  that  it  would 
deliver  only  its  accumulation,  since  de- 
fendant could  not  be  held  to  anticipate 
that  plaintiff  would  make  a  claim  other 
than  that  embodied  in  the  contract  as 
originally  written.  Upson  Nut  Co.  y. 
American  Shlpbuflding  Co.  (D.  C.)  251 
F.  707. 

31.  Prejudice  from  delays-Laches 
held  principally  a  question  of  inequity 
of  permitting  claim  to  be  enforced  be- 
cause of  changed  conditions.  Pickens 
V.  Merriam,  242  F.  3(53,  155  C.  C.  A. 
139. 

In  the  federal  courts  the  defense  of 
laches  is  an  equitable  one,  and  to  pre- 
vail the  lapse  of  time  and  the  relation 
of  the  defendants  to  the  rights  must  be 
Buch  that  it  would  be  inequitable  to 
permit  plaintiffs  to  assert  their  rights. 
Kentucky  Block  Cannel  Coal  Co.  ▼. 
Sewell  (C.  C.  A.)  249  F.  840. 

The  rule  that  equity  will  not  aid  a 
person  who  has  slept  upon  his  rights 
without  excuse  is  especially  to  be  en- 
forced when  the  right  to  relief  is  bas- 
ed on  alleged  fraud  or  criminal  acts  of 
persons  who  have  died  during  period  of 
delay.  Naylor  v.  Foreman- Blades 
Lumber  Co.  (D.  C.)  230  F.  658. 

34. Prejudice    to     defendants.— 

Over  ten  years*  delay  by  complainant 
in  instituting  suit  against  defendant  on 
account  of  wrongful  transfer  by  testa- 
mentary trustee  of  capital  stock  of 
which  complainant  was  ultimate  bene- 
ficiary held  to  amount  to'  laches  barring 
recovery  against  defendant,  defend- 
ant's right  of  action  against  its  trans- 
fer agent  having  been  lost.  Dunscomb 
V.  Chicago,  B.  &  Q.  R.  Co.,  246  F.  394, 
158  0.  C.  A.  458. 

39.  Excuses  «  Personal  disabltitiesl— 

Where  within  reasonable  time  after  she 
married  and  left  her  guardian's  house- 
hold, former  ward  instituted  proceed- 
ings for  opening  of  settlement  of  his 
guardianship  accounts,  she  was  not 
guilty  of  any  laches  which  would  pre- 
clude attack  on  her  acknowledgment 
without  consideration  of  receipt  of  pay- 
ment of  notes  given  by  guardian  for 
sum  he  admitted  to  be  due.  Beaven  y. 
Stuart  (C.  C.  A.)  250  F.  972. 

41. Absence  or  n  on  residences- 
Suit  by  executor  and  residuary  legatee 
of  payee  of  note  againat  distributee  of 
maker's  estate,  to  impress  trust  on  as- 
sets in  his  hands  for  payment  of  note, 
held  barred  by  laches,  and  not  to  be 
saved  by  exception  of  statute  of  limi- 
tations as  to  nonresidence  of  debtors. 
Humphreys  v.  Walsh,  248  F.  414,  160 
C.  C.  A.  424. 

42.  —  Fraud,  conoeaiment,  or  oth- 
•r  aet  of  adverse  party^— A  suit  by 
Btoddiolders  for  the  cancellation  of  a 
renewal  of  a  lease  made  by  the  direc- 
tors held  not  barred  by  laches  or  ac- 


quiescence, where  the  renewal  was  ex- 
ecuted three  or  four  years  before  the 
expiration  of  the  former  lease  and  was 
concealed  from  complainants  until 
within  less  than  one  year  before  the 
commencement  of  suit.  Elder  v.  West- 
em  Mining  Co.  (C.  C.  A.)  237  F.  966. 

44. Pendency  of  legal  proceed- 
ings.—Failure  of  intervener,  after  bill 
was  amended  so  as  to  omit  her  as  com- 
plainant, to  take  further  steps  In  es- 
tablishing her  claim  until  determina- 
tion of  complainant's  suit,  held  not  to 
amount  to  laches,  precludiing  relief  on 
subsequent  intervention.  Mathieson  v. 
Craven  (D.  C.)  247  F.  223. 

Effect  of  existence  of  judgment. 
Wolbol  V,  Steinhoff  (Wyo.)  108  P.  251, 
rehearing  denied  170  P.  381. 

47. Ignorance  of  facts.— Plain- 
tiff's delay  in  commencing  suit  involv- 
ing mineral  rights  to  land  held  not  to 
amount  to  laches;  defect  in  plaintiff's 
title  being  discovered  only  shortly  be- 
fore suit,  and  defendant,  wbo  asserted 
title  to  the  land,  not  having  discovered 
defect  when  he  acted  as  agent  for 
plaintiff's  predecessor  in  purchasing 
same.  Pond  Creek  Coal  Co.  v.  Uat- 
fifeld,  239  F.  622,  152  C.  C.  A.  456. 

Complainants'  eight-year  delay  in 
seeking  relief  against  an  administrator 
who  fraudulently  represented  that  he 
was  next  of  kin,  etc.,  held,  in  view  of 
Ijieir  efforts  on  behalf  of  their  mother, 
etc.,  not  to  warrant  denial  of  relief; 
the  case  falling  within  Rev.  Codes  Ida- 
ho, I  4054,  subd.  4,  requiring  actions 
based  on  fraud  to  be  commenced  with- 
in three  years,  but  providing  that  such 
actions  shall  not  be  deemed  to  have  ac- 
crued until  discovery  of  the  fraud. 
Diamond  v.  ConnoUy  (C.  C.  A.)  261  F. 
234. 

Where  defendant  was  guilty  of  fraud, 
a  court  of  equity  should  be  reluctant  to 
deny  relief,  merely  on  the  ground  of 
laches.     Id. 

Disclosure  of  diligence  to  discover 
the  fraud  is,  after  long  delay,  indis- 
pensable to  obtain  relief  against  judg- 
ment because  of  fraudulent  represen- 
tations, in  the  action  in  which  judg- 
ment was  obtained,  on  the  tendered  is- 
sue of  ownership  of  cause  of  action  to 
give  jurisdiction  on  the  ground  of  di- 
versity of  citizenship.  Bunch  v.  U.  S. 
(C.  C.  A.)  252  F.  673. 

Plaintiff  held  not  guilty  of  laches  in 
bringing  suit  for  rescission  of  her 
agreement  for  dissolution  of  partner- 
ship with  defendant,  organization  of  a 
corporation  in  which  he  should  have  the 
controlling  share,  and  transfer  to  it  of 
partnership  assets,  much  of  the  most 
convincing  proof  of  the  fraud  not  com- 
ing to  light  till  a  few  months  before 
suit  Tevander  v.  Ruysdael  (C.  C.  A.) 
253  F.  918. 

A  complainant  held  not  barred  by 
laches  from  maintaining  a  suit  for 
fraud  on  the  ground  that  it  should  have 
sooner    discovered    the    fraud.    Santa 
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Marina  Co.  y.  Canadian  Bank  ot  Com- 
merce (D.  C.)  242  B\  142. 

49.  Following  statute  of  limitations. 

— Under  Pennsylvania  statute  (Act 
March  28,  1867  IP.  L.  48]),  a  biU  by  a 
stockholder  of  corporation  in  receiver- 
ship to  recover  for  injuries  from  di- 
rectors' negligence  cannot  be  maintain- 
ed after  the  expiration  of  six  years. 
KeUy  v.  Dolan,  233  F.  C35,  147  C.  C. 
A.  443,  affirming  decree  (D.  C.)  218  F. 
966. 

Kentucky  statutes  of  limitation  apply 
to  equitable  as  well  as  to  legal  actions. 
Pond  Creek  Coal  Co.  v.  Hatfield,  239 
F.  622,  152  6.  C.  A.  456. 

In  the  absence  of  any  statute  of  lim- 
itations enacted  by  Congress,  the  fed- 
eral courts  of  equity  usually  follow  the 
state  statutes,  even  in  suits  which  de- 
pend upon  or  arise  nnder  the  laws  of 
the  United  States.  Benedict  v.  City  of 
New  York,  247  F.  758,  159  C.  C.  A. 
616,  affirming  decree  (D.  C.)  235  F. 
258. 

In  applying  doctrine  of  laches  in 
equity  actions,  federal  courts  are  not 
bound  by  statutes  of  limitation  of  fo- 
rum, even  when  such  statutes  are  ap- 
plicable by  their  terms  to  such  actions. 
Humphreys  v.  Walsh,  248  F.  414,  160 
C.  C.  A.  424. 

A  court  of  chancery  cannot  grant  re- 
lief, in  a  suit  by  the  United  States  to 
cancel  a  patent  on  account  of  fraud, 
after  the  expiration  of  six  years,  in  tl^ 
absence  of  reasonable  care  and  dili- 
gence on  its  part  to  discover  the  same, 
for  Act  March  3,  1891,  S  8  (Comp.  St. 
1916,  f  5114),  expressly  forbids  such 
suits,  and  to  grant  relief  would  be  a 
species  of  judicial  legislation.  U.  S.  v. 
Diamond  Coal  &.  Coke  Co.  (C.  C.  A.) 
254  F.  266. 

Independently  of  any  statute  of  lim- 
itations courts  of  equity  uniformly  de- 
cline to  assist  a  person  who  has  slept 
upon  his  rights  and  shows  no  excuse  for 
his  laches  in  asserting  them.  Naylor  v. 
Foreman-Blades  Lumber  Co.  (D.  C.) 
230  F.  658. 

A  state  statute,  limiting  the  time  for 
presentation  of  claims  against  an  es- 
tate, is  a  rule  of  property,  and  as  such 
binding  on  a  federal  court  sitting  in 
equity.  Goodno  v.  Hotchkiss  (D.  C.) 
237  F.  686. 

51.  — —  Delay  short  of  statutory  pe- 
riods—The doctrine  of  laches  has  no 
function  when  the  analogous  action  or 
proceeding  at  law  is  not  barred,  and  no 
unusual  conditions  invoke  its  applica- 
tion within  the  period  of  limitations 
to  secure  a  just  result.  Bunch  v.  U.  S. 
(C.  C.  A.)  252  F.  673. 

Bill  to  rescind  for  fraud  having  been 
filed  within  a  few  months  after  the 
fraud  was  discovered,  and  within  less 
than  the  period  of  limitations  after  the 
making  of  the  representations,  sugges- 
tion of  laches,  in  the  absence  of  a 
showing  of  special  circumstances,  is 
without  force.  Independent  Harvester 
Co.  V.  Tinsman  (0.  C.  A.)  253  F.  935. 
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53 1^-  Laches  appearlRg  by  Wilk- 
in cases  of  great  delay  in  seeking  re- 
lief, courts  of  equity  on  their  own  mo- 
tion require  plaintiff  to  allege  and  show 
affirmatively  facts  excusing  delay. 
Pond  Creek  Coal  Co.  v.  Hatfield,  239 
F.  622,  152  C.  C.  A.  456. 

Bill  in  stockholders*  suit  held  to  dis- 
close such  laches  on  its  face,  in  con- 
nection with  the  discovery  called  for,  as 
to  warrant  its  dismissal.  Whitaker  v. 
Whitaker  Iron  Co.,  249  F.  531,  161  C. 

C.  A.  457,  affirming  decree  (D.  C.)  238 
F.  980,  and  writ  of  certiorari  denied 
39  S.  Ct.  8,  63  L.  Ed.  — . 

55.  Pleading  as  defense.— The  plain- 
tiff in  a  suit  in  equity  to  set  aside  an 
exchange  of  real  property  for  fraud  of 
her  brokers  in  effecting  the  exchange 
will  not  be  held  guilty  of  laches,  where 
the  allegation  in  the  bill  that  she  re- 
cently discovered  the  fraud  is  not  de- 
nied in  the  answer.  Bradley  ▼•  David- 
son, 47  App.  D.  C.  266. 

(D)  Parties 

57.  In  general.— The  equitable  claims 
of  a  state  or  nation  appeal  to  the 
conscience  of  a  chancellor  with  no 
greater  or  less  force  than  would  those 
of  a  private  citizen  under  like  circum- 
stances, and  barring  the  effect  of  mere 
delay,  they  are  judicable  in  a  court  of 
chancery,  to  whose  jurisdiction  the 
state  or  nation  submits  them,  under  the 
rules  applicable  to  private  citizens.  U. 
S.  V.  Diamond  Coal  &  Coke  Co.  (C.  C. 
A.)  254  F.  266. 

A  court  may  look  beyond  the  names 
of  the  parties  to  a  suit  and  ascertain 
the  real  parties  in  interest  from  the 
facts  as  they  appear  in  the  record.  U. 
S.  V.  Fletcher  (D.  C.)  231  F.  326. 

In  chancery,  all  persons  ought  to  be 
made  parties  who  are  interested  in  the 
controversy.  Brown  v.  Crawford  (D. 
CO  252  F.  248. 

A  suit  in  equity  to  rescind  a  convey- 
ance of  land  for  fraud  after  the  death 
of  the  injured  party  must  be  brought 
in  the  name  of  his  heirs  at  law  or  dev- 
isees.    Bradley  v.  Davidson,  47  App. 

D.  C.  266. 

58.  Necessary  or  Indispensable  par- 
ties.^It  is  the  established  rule  in  the 
federal  courts  that  a  suit  in  equity  may 
proceed  without  the  presence  of  all 
proper,  or  even  necessary,  parties,  and 
that  only  indispensable  parties  must  be 
joined.  Lion  Tractor  Co.  v.  Bull  Trac- 
tor Co.,  231  F.  158,  145  C.  C.  A.  344. 

An  "indispensable  party**  is  one  who 
has  such  an  interest  in  the  subject- 
matter  of  the  controversy  that  a  final 
decree  cannot  be  made  without  affect- 
ing his  interests  or  leaving  the  con- 
troversy in  such  a  situation  that  its 
final  determination  may  be  inconsistent 
with  equity  and  good  conscience.  U.  S. 
v.  Bean  (C.  C.  A.)  253  F.  1. 

A  chancery  court  cannot  proceed  at 
all  without  the  presence  of  the  indis- 
pensable parties.  Brown  v.  Crawford 
(D.  C.)  252  F.  248. 


Ch.  18) 


PBOCEDURB 


§  1536 


Od  a  bill  for  specific  performance  ot 
an  agreement  for  an  exchange  of  prop- 
erties, not  signed  by  defendant's  wife, 
she  was  not  a  necessary  party,  as  if 
she  was  unwilling  to  join  in  the  con- 
reyance,  the  court  might  nevertheless 
require  defendant  to  execute  a  deed  in 
accordance  with  his  contract.  Dixon  ▼. 
Anderson  (C.  C.  A.)  252  F.  694. 

Ordinarily  none  but  those  who  join  in 
the  contract  need  be  made  parties  to 
a  suit  for  specific  performance;  but 
where  land  is  incumbered,  and  th<^ 
contract  calls  for  title  free  from  in- 
cumbrances, it  is  within  the  discretion 
of  the  trial  court  to  permit  or  direct 
that  the  lienholders  be  joined.  Bryan 
V.  Barriger  (D.  C.)  251  F.  328. 

In  suit  to  foreclose  railroad  mort- 
gage, held,  that  whether  collateral 
agreement  imposed  equitable  lien  on 
property  of  another  railroad  company 
could  not  be  adjudicated  without  af- 
fording it  an  opportunity  to  be  heard. 
Ex 'parte  Equitable  Trust  Co.  of  New 
York,  231  F.  571,  145  C.  C.  A.  457, 
reversing  order  Equitable  Trust  Co.  of 
New  York  v.  Western  Pac.  By.  Co. 
(D.  C.)  231  F.  478. 

Committee  of  railroad  bondholders 
and  its  depositary  held  not  indispensa- 
ble parties  to  proceeding  by  minority 
bondholder  who  desired  to  foreclose 
mortgage  securing  bonds  to  secure  ap- 
pomtment  of  receiver.  Lowenthal  v. 
Georgia  Coast  &  P.  R.  Co.  (D.  C.)  233 
F.  1016,  decree  affirmed  Georgia  Coast 
&  P.  R.  Co.  V.  Lowenthal  (C.  C.  A.) 
238  F.  795. 

In  the  strictest  sense,  the  owner  of 
the  equity  of  redemption  is  not  an  in- 
dispensable party  to  a  foreclosure, 
thoueh  the  object  of  foreclosure  is  to 
extinguish  the  equity  of  redemption; 
the  procedure  being  quasi  in  rem;  but 
if  personal  judgment  is  sought  as 
against  holder  of  equity  of  redemption, 
he  is  an  indispensable  party  to  a  fore- 
closure, and  the  mortgagee  cannot  have 
relief  without  his  personal  presence. 
Brown  v.  Crawford  (D.  C.)  252  F.  248. 
Mortgagor  corporation  held  not  nec- 
essary party  to  suit  in  federal  court  by 
nonresident  trustees,  named  in  mort- 
gage to  secure  bondholders,  against 
members  of  Public  Utilities  Commission 
to  enjoin  illegal  action  of  such  commis- 
sioners. De  Pauw  University  v.  Pub- 
lic Service  Commission  of  Oregon  (D. 
C.)  247  F.  183. 

Where  purchasers  of  lands  formerly 
belonging  to  the  Seminole  Nation, 
which  had  been  sold  for  taxes,  were 
not  made  parties  to  a  suit  by  the  Unit- 
ed States  against  the  treasurer  of  the 
Oklahoma  county  in  which  the  lands  lay 
to  enjoin  him  from  collecting  the  taxes 
^d  from  selling  or  conveying  the  lands, 
the  suit  must  be  dismissed  for  the  want 
of  such  parties,  for  they  are  indispen- 
MiWe.  U.  S.  v.  Bean  (C.  C.  A.)  253 
P.  1. 

Though  complainant  in  courts  of 
^orth  Carolina,  in  which  state  debtors 


resided  recovered  judgment  against 
them,  such  debtors  are  necessary  par- 
ties in  suit  in  federal  District  Court 
for  Florida,  wherein  transfers  of  prop- 
erty by  debtors  were  sought  to  be  set 
aside  and  property  subjected  to  com- 
plainant's demand.  Bank  of  Commerce 
&.  Trust  of*  Richmond,  Va.,  y.  McAifthur 
(D.  C.)  248  F.  138. 

A  judgment  defendant  is  not  a  nec- 
essary party  to  a  suit  by  the  surety  on 
his  supersedeas  bond  brought  after  af- 
firmance of  the  judgment  to  enjoin 
prosecution  of  an  action  on  the  bond  by 
the  judgment  plaintiff.  Maryland  Cas- 
ualty Co.  V.  Repass  (C.  C.  A.)  253  F. 
328. 

Creditors*  bill  to  enforce  stockhold- 
ers' liability  on  behalf  of  plaintiff  and 
all  others  joining  in  the  bill  held  not 
maintainable  without  the  corporation 
as  a  party.  Clinton  Mining  &  Mineral 
Co.  V.  Cochran,  247  F.  449,  159  C.  C. 
A.  503. 

A  bill  by  creditors  of  an  insolvent 
corporation  against  a  stockholder  held 
not  defective  because  of  the  failure  to 
join  other  stockholders  who  might  be 
liable  on  the  same  grounds.  Second 
Nat.  Bank  of  Erie  v.  Georger  (D.  C.) 
246  F.  517. 

Where  there  are  a  number  of  cred- 
itors, a  single  creditor  cannot  maintain 
a  bill  in  equity  against  the  stockholder 
of  an  insolvent  corporation  to  collect 
unpaid  subscription  for  his  benefit 
alone.  John  A.  Roei>Ung's  Sons  Co. 
of  California  v.  Kinnicutt  (D.  C.)  248 
F.  59«. 

To  a  suit  to  establish  a  claim  against 
a  testamentary  trustee,  by  an  assignee 
of  the  beneficiary  who  repudiates  the 
assignment,  such  beneficiary  is  an  in- 
dispeneable  party.  Brown  v.  Fletcher, 
231  F.  02,  145  C.  C.  A.  280. 

In  suit  by  a  wife's  administrator  to 
set  aside  A  deed  given  by  decedent  and 
her  husband,  husband  held  not  an  in- 
dispensable party.  Grigsby  v.  Miller 
(D.  C.)  231  F.  521. 

59.  —  Persons  legally  represented. 

— Bondholders  secured  by  deed  of  trust 
are  assumed  to  be  fairly  represented 
by  the  trustee,  and  the  court  can  deal 
with  them  only  through  their  trustee. 
Rospigliosi  V.  New  Orleans,  M.  <&  C. 
R.  Co.,  237  F.  341,  150  C.  C.  A.  355. 

60.  ~—  Grounds  for  omitting  or  dis- 
pensing with  parties.— Persons  who 
have  disposed  of  all  their  interest  in 
the  subject-matter  of  a  suit  in  equity, 
and  who  cannot  be  affected  by  the  de- 
cree, are  neither  indispensable  nor  nec- 
essary parties.  Lion  Tractor  Co.  v. 
Bull  Tractor  Co.,  231  F.  156,  145  C.  C. 
A.  344. 

In  suit  to  vacate  contract  between 
aged  woman  and  her  agent,  rights  of 
possible  beneficiaries  under  contract 
cannot  be  concluded,  unless  they  are 
parties;  but  agent,  his  liability  to  them 
being  personal,  may  be  protected  by  de- 
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posit  of  money  with  the  derk  of  the 
court,  so  such  beneficiaries  are  not  nec- 
essary parties.  Parker  v.  Ross,  234  F. 
28.).  148  C.  C.  A.  191. 

The  rule  that  in  general  courts  can 
deal  with  bondholders  only  through 
their  trustees  is  a  rule  of  convenience, 
to  facilitate  the  conduct  of  the  suit,  and 
is  inapplicable  where  the  trustee  oc- 
cupies a  position  prejudicial  to  the  in- 
terest of  the  bondholders.  Brown  ▼. 
Denver  Omnibus  &  Cab  Co.  (C.  C.  A.) 
254  F.  560. 

61.  — »  One  or  more  suing  or  do- 
fending  on  behalf  of  all.— The  failure  of 
a  creditor  to  bring  his  creditors*  bill  on 
behalf  of  other  creditors  does  not  ren- 
der the  bill  demurrable.  Murray  ▼. 
Sioux  Alaska  Mining  Co.,  239  F.  818, 
152  C.  C.  A.  604. 

Where  members  of  a  class  are  made 
parties  as  representatives  of  the  class, 
such  fact  and  their  relation  to  the  sub- 
ject-matter should  appear  from  the 
record.  McClelland  v.  Rose,  247  F. 
721,  159  C.  C.  A.  579,  Ann.  Cas.  1918C, 
341. 

62.  Proper  partlos.^— Owner  of  large 
proportion  of  stock  of  defendant  com- 
pany, and  in  position  to  control  its  ac- 
tion, was  proper  party  defendant  to 
suit  against  company.  Vineyard  Land 
&  Stock  Co.  V.  Twin  Falls  Oakley  Land 
&  Water  Co.,  245  F.  30,  157  C.  C.  A. 
326. 

Where  an  administrator,  by  a  false 
and  fraudulent  statement  that  he  and 
certain  of  his  relatives  were  next  of 
kin,  obtained  a  decree  of  distribution 
in  their  favor,  the  sureties  on  the  ad- 
ministrator's bond  are  proper  parties 
to  a  suit  to  hold  the  administrator  and 
other  distributees  as  trustees,  etc.  Di- 
amond ▼.  Connolly  (C.  O.  A.)  251  F. 
234. 

The  failure  to  join  one  who  is  a  prop- 
er, but  neither  a  necessary  nor  an  in- 
dispensable, party  does  not  deprive  a 
federal  court  of  equity  of  jurisdiction. 
U.  S.  V.  United  Shoe  Machinery  Co.  (D. 
O.)  234  F.  127. 

63.  Complainants.— That  plaintiff, 
seller,  prior  to  institution  of  suit  for 
rescission,  had  disposed  of  identical 
certificate  covering  shares  of  stock  sold 
to  defendant,  would  not  bar  suit  for 
lack  of  interest,  where  plaintiff  owned 
other  stock  more  than  sufficient  to  cov- 
er shares  sold  to  defendant,  and  de- 
fendant in  said  suit  for  rescission  set 
up  demand  for.  damages  for  wrongful 
conversion  and  sale  of  certificate.  At- 
kins V.  Garrett  (D.  C.)  252  F.  280. 

65.  Defendants.— A  defendant,  joined 
only  on  the  ground  that  it  is  a  debtor 
of  its  codcfendant,  and  against  which 
the  only  relief  prayed  is  that  it  be 
enjoined  from  paying  its  codefendant 
and  be  required  to  pay  to  complainant 
the  amount  of  the  letter's  claim,  is 
only  a  stakeholder  and  not  a  real  party 
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in   interest.     General  Electric  Co.   v. 
Richardson  (O.  0.  A.)  233  F.  84. 

In  an  action  for  false  imprisonment, 
brought  against  a  sheriff  and  his  depu- 
ties, the  sheriff  was  properly  joined 
with  the  deputies  as  parties  defendant, 
notwithstanding  they  both  acted  in 
their  official  capacity.  Reichman  v. 
Harris  (C.  C.  A-)  252  F.  371. 

67.  Making  party  complainant  or  do- 
fen  dant^— In  suit  by  a  wife's  adminis- 
trator to  set  aside  deeds,  one  given  by 
herself  and  husband  to  M.,  and  one 
given  by  M.  to  another,  the  proper  po- 
sition of  the  husband  as  a  party  was 
as  a  plaintiff,  and  not  as  a  defendant. 
Grigsby  v.  Miller  (D.  C.)  231  F.  521. 

69.  Intervention.— In  foreclosure  suit, 
intervening  petition  asserting  that 
trustee  was  not  protecting  bondhold- 
ers' rights  under  collateral  agreement 
held  without  relevancy  to  pending  pro- 
ceedings, as  trustee's  actions  did  i)ot 
indicate  infidelity  to  its  trust  Ex 
parte  Equitable  Trust  Co.  of  New 
York,  231  F.  571,  145  C.  O.  A.  457,  re- 
versing order  Equitable  Trust  Co.  of 
New  York  v.  Western  Pac.  Ry.  (D.  C.) 
231  F.  478. 

Stockholders  of  a  corporation  can- 
not intervene  in  a  proceeding  to  fore- 
close a  mortgage  on  corporate  property, 
setting  up  defenses,  which  were  avail- 
able to  the  corporation,  where  there 
was  no  averment  of  any  demand  upon 
or  refusal  by  the  corporation  to  assert 
such  defense.  Rospigliosi  v.  New  Or- 
leans, M.  &  C.  R.  Co.,  237  F.  341,  150 
C.  O.  A.  355. 

On  proceedings  to  wind  up  partner- 
ship affairs,  creditors  will  be  permit- 
ted to  intervene  and  file  their  claims 
against  the  partnership  assets  and 
against  individual  partners.  Lackner 
V.  McKechney  (C.  C.  A.)  252  F.  403. 

In  a  suit  to  foreclose  a  mortgage  se- 
curing bonds  issued  by  railroad  com- 
pany, stockholders  seeking  to  inter- 
vene cannot  inject  by  their  answer  is- 
sues as  to  whether  some  of  the  stock- 
holders had  paid  for  the  stock  held  by 
them.  Fidelity  Trust  Co.  v.  Elberton 
&  E.  Ry.  Co.  (D.  C.)  235  F.  1009. 

That  suit  was  pending  in  another  dis- 
trict to  determine  rights  of  contractor 
which  had  received  issue  of  bonds  for 
building  railroad  held  ground  for  de- 
n:ring  intervention  urging  contractors' 
breach  of  contract  to  defeat  foreclosure 
of  mortgage  'securing  bonds,  part  of 
which  had  been  disposed  of  by  con- 
tractor.   Id. 

In  a  suit  to  enforce  a  lien  on  lands, 
held  that,  bill  being  dismissed  as  to 
those  defendants  who  were  residents 
of  same  state  as  intervener,  he  being 
entitled  to  same  relief  as  complainant, 
should  be  allowed  to  intervene.  Ma- 
Ihieson  v.  Craven  (D.  C.)  247  F.  223. 

A  stranger  cannot  intervene  for  the 
purpose  of  defeating  the  entire  suit, 
nor  for  the  purpose  of  litigating  with 
the   complainant  his  right  or  title   to 
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any  relief;  and  if  it  is  desired  to  set 
up  a  new  and  independent  claim,  it 
must  be  done  by  an  original  bill  in  the 
nature  of  a  cross-bill.  Hopkins  ▼. 
Lancaster  (D.  G.)  254  F.  190. 

70.  Biiaglng    in    new    partiM^— Be- 

cfiuse  purchaser  pendente  lite  will  be 
bound  by  results  of  litigation  will  not 
alone  juRtify  making  him  party  by  an- 
cillary proceedings  before  fiual  decree. 
Venner  v.  Pennsylvania  Steel  Co.  of 
New  Jersey  (D.  C.)  250  F.  292. 

71.  Defects   and   obJections.»Whero 

contingent  remaindermen  were  not 
made  parties  to  a  partition  suit,  though 
life  tenants  were,  a  sale  for  partition 
disposes  only  of  life  estates,  and  not 
fee.  Glover  v.  Bradley,  233  F.  721, 
147  C.  O.  A.  487,  Ann.  Gas.  1917A, 
921. 

The  failure  to  join  in  foreclosure 
proceedings  one  having  an  interest  in 
the  land  does  not  invalidate  the  judg- 
ment, but  merely  renders  it  ineffective 
a^  to  him.  Eckerson  v.  Tanney  (D.  0.) 
235  F.  415. 

{E)  Process   and  appearance 

79.  Service— Substitnted       service.p- 

Substituted  service  of  a  bill  in  equity 
against  a  foreign  corporation,  made 
on  its  attorney  without  any  order  hav- 
ing been  procured  therefor,  is  invalid. 
Johnson-Brown  Go.  v.  Delaware,  L.  & 
W.  R.  Go.  (D.  G.)  239  F.  590. 

80.  Return.— Return  of  service  of  a 
8Dbp<ena  on  a  nonresident  defendant  in 
an  infringement  suit  held  insufficient  to 
give  the  court  jurisdiction  over  such 
defendant.  Schenerle  v.  Onepiece  Bi- 
focal Lens  Co.  (D.  G.)  241  F.  270. 

82.  Appearanoew— Under  the  federal 
practice  an  appearance  to  object  to  the 
jurisdiction  of  the  court  does  not  bind 
the  parties  appearing  to  submit  to  the 
jurisdiction  on  the  overruling  of  the 
objection.  Hitchman  Goal  &  Goke  Go. 
V.  MitcheU,  38  S.  Gt.  65,  245  U.  S. 
229,  62  L.  Ed.  260,  L.  R.  A.  1918G, 
497,  Ann,  Gas.  1918B,  461,  reversing 
decree  Mitchell  v.  Hitchman  Goal  & 
Coke  Co.,  214  F.  685,  131  G.  G.  A. 
425,  which  reversed  decree  Hitchman 
Coal  &  Goke  Go.  v.  Mitchell  (D.  G.) 
202  F.  512.  Mandate  stayed  38  S.  Gt. 
190. 

(F)  Bill 

83.  Nature  and  office.— A  suit  in  eq- 
uity is  begun  by  filing  the  original  bill. 
Waldo  V.  WUson,  231  F.  654,  145  G. 
C.  A.  540,  reversing  decree  Wilson  v. 
Waldo  (D.  G.)  221  F.  505,  and  certio- 
rari den'ed  Id.  36  S.  Gt.  724,  241  U. 
S.  673,  60  D.  Ed.  1231. 

84.  Form  and  requisites  In  general.— 
In  modem  practice,  pleadings  in  civil 
actions  at  law  or  in  equity  are  not  con- 
strued with  the  strictness  formerly  ap- 
plied to  criminal  indictments,  but  are  to 
be  taken  to  mean  what  their  language 
fairly  imports.  U.  S.  v.  United  Shoe 
Machmery  Go.  (D.  O.)  234  F.  127. 


86.  Introduction  or  statement  as  to 

parties^— Bill  against  fraternal  insurer, 
alleging  mismanagement,  probability  of 
loss  of  trust  funds,  and  praying  ap- 
pointment of  receiver,  etc.,  and  that 
plaintiffs  were  interested  in  certain 
trust  funds,  is  insufficient,  not  disclos- 
ing plaintiffs'  interest.  Gummings  v. 
Supreme  Gouncil  of  Royal  Arcanum  (D. 
G.)  247  F.  992. 

88.  Premises  or  statement  of  cause 
of  action .^Facts  which  excuse  plaintiff 
from  laches  are  properly  pleaded  in  a 
bill  asking  equitable  relief,  and  may  be 
proven  upon  the  trial.  Foster  v.  Gal- 
laghan  Sc  Go.  (D.  G.)  248  F.  944. 

90.  Prayer  for  relief.— Where  a  bill  is 
of  the  nature  of  a  bill  to  foreclose,  it 
has  that  effect,  though  it  does  not  pray 
such  relief.  Brown  v.  Crawford  (D. 
G.)  252  F.  248. 

A  prayer  for  general  relief  in  a  bill 
in  equity  is  in  aid  of  the  specific 
grounds  enumerated,  and  is  limited  to 
the  objects  of  the  bill.  Shaw  v.  Lane, 
47  App.  D.  G.  170. 

92.  Form  and  sufficiency  of  allega- 

tlons^-Sufficiency  of  bill  is  not  to  be 
determined  by  consideration  of  whether 
pleader  will  be  able  to  establish  his 
allegations.  Bolin  v.  Wilkes,  249  F. 
705.   161  G.  G.  A.  615. 

A  bill  of  complaint  by  those  next  of 
kin  of  an  Idaho  decedent,  living  in  the 
United  States,  against  the  administra- 
tor, who  had  obtained  distribution  of 
the  property  to  himself,  «tc.,  under 
Rev.  Codes  Idaho,  §  5702,  by  false  rep- 
resentations that  he  was  the  next  of 
kin,  held  sufficient  to  charge  a  fraudu- 
lent breach  of  trust  by  the  administra- 
tor. Diamond  v.  Connolly  (G.  G.  A.) 
251  F.  234. 

Allegations,  in  a  bill  to  set  aside  as 
clouds  on  their  title  disclaimers,  as  to 
minerals,  held  to  sufficiently  aver  com- 
plainant's title  to  the  minerals  men- 
tioned. Woodall  V.  Clark  (G.  G.  A.) 
254  F.  526. 

A  bill  may  properly  allege  on  infor- 
mation and  belief,  in  the  alternative, 
that  defendant  had  actual  knowledge  or 
constructive  notice  of  an  essential  fact, 
where  the  complainant  has  no  means  of 
knowing  the  facts  as  to  such  knowledge 
or  notice.  Brady  v.  Reliance  Motion 
Picture  Corporation  (D.  C.)  232  F.  259. 

Bi\l  by  corporate  creditors  against 
directors  held  to  show  sufficiently  that 
corporation  was  insolvent  when  the  di- 
rectors declared  a  dividend.  United 
States  Smelting  Co.  v.  Hofkin  (D.  C.) 
245  F.  896. 

95.  Consistency,  ambiguity,  or  repug- 
nancy. —  Complainant's  statement  of 
conclusion  that  it  treated  only  "single - 
stamped"  barr^els  is  not  supported  by 
its  allegations  of  fact  that  those  sup- 
plying it  with  barrels  have  both  single 
and  double  stamped  barrels,  and  that  all 
distinguishing  marks  have  been  oblit- 
erated before  complainant  secures  them. 
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Western  Extracting  Co.  y.  Smietanka, 
234  F.  229,  148  C.  C.  A.  131. 

97.  Joinder  of  causes  of  actions—Claim 
against  individual  defendants  for  re- 
covery of  $36,000  expended  by  com- 
plainant in  developing  mining  property, 
and  claim  against  corporation  for  stock 
and  dividends,  bolh  claims  being  under 
single  contract  between  parties  for  ex- 
ploitation of  mining  property,  held  sep- 
arable, in  sense  that,  while  they  could 
both  be  enforced  in  one  action,  they 
could  also  be  separately  enforced;  ac- 
tion against  corporation  for  stock  an^ 
dividends  being  brought  in  federal 
court,  as  involving  internal  management 
of  foreign  corporation  after  state  court 
had  refused  to  pass  on  claim  ^gainst 
company.  Beltz  v.  Great  Western  Lead 
Mfg.  Co.  (D.  C.)  251  F.  696. 

There  is  no  inflexible  rule  in  equity 
against  the  splitting  of  demands,  which 
may  be  done  under  special  circumstanc- 
es to  avoid  injustice.     Id. 

99.  Multifariousness^— A  bill  is  not 
multifarious  which  presents  a  common 
point  of  litigation  the  decision  of  which 
will  affect  the  whole  subject-matter  and 
will  settle  the  rights  of  all  the  parties 
to  the  suit.  Elder  y.  Western  Mining 
Co..  237  F.  966,  160  O.  C.  A.  616. 

That  complainants  prayed  for  relief 
to  which  they  were  not  entitled,  or  al- 
leged facts  not  material  to  relief,  would 
not  make  bill  multifarious.  Everglades 
Drainage  League  v.  Napoleon  B.  Brow- 
ard Drainage  Dist.  (D.  C.)  253  F.  246. 

100.  .-.'  Misjoinder  of  causes  of  ao- 
tionw— Bill  by  United  States  to  enjoin 
raQroad  from  constructing  its  line 
through  a  forest  reserve  unless  it  ex- 
ecutes stipulation  required  by  Secre- 
tary of  the  Interior  in  accordance  with 
its  agreement  and  to  obtain  damages 
for  timber  destroyed  in  operation  of 
road  is  not  multifarious.  Chicago,  M. 
&  St.  P.  Ry.  Co.  of  Idaho  v.  U.  S.,  37 
S.  Ct.  625,  244  U.  S.  351,  61  L.  Ed. 
1184,  affirming  decree  218  F.  288,  134 
C.  C.  A.  84. 

Court  below,  under  Alaska  statute, 
had  discretion  to  permit  joinder  of 
causes  of  action  for  diminishing  as- 
sets of  bank  by  permitting  subscribers 
to  surrender  stock  and  for  declaring  il- 
legal dividend.  Jesson  v.  Noyes,  245  F. 
46,  157  C.  C.  A.  342,  certiorari  denied 
38  S.  Ct.  133,  245  U.  S.  667,  62  L.  Ed. 
538. 

Bill  to  cancel  release  of  judgment 
and  to  subject  equity  in  land  to  pay- 
ment of  the  judgment  is  not  multifari- 
ous; the  cancellation  being  but  inci- 
dent to  the  real  purpose  of  the  litiga- 
tion. Ross  V.  Miller  (C.  C.  A.)  252  F. 
697. 

103.  impertlnenoe      and      scandals— 

Where  bill  charged  fraudulent  conduct 
against  attorney,  without  stating  facts 
to  support  charge,  such  charge  is  scan- 
dalous, and  shoMd  be  stricken  from 
bUl.  Crim  v.  Rice,  232  F.  570,  146 
C.  C.  A.  528. 
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104.  Exiiibits^^Where,  in  a  suit  to 
set  aside  a  judgment  of  a  state  court, 
the  bill  described  the  suit  in  the  state 
court  and  the  issues  involved,  and  set 
forth  the  date  of  the  judgment  and  the 
volume  and  page  of  the  Reports  where- 
in it  was  reported,  the  court  was  au- 
thorized to  refer  to  the  reported  de- 
cision and  read  it  in  connection  with 
the  allegations  of  the  bill,  for  the  pur- 
pose of  determining  what  was  at  issue 
and  decided  therein,  as  if  a  copy  there- 
of had  been  appended  as  an  exhibit  to 
the  bill;  the  court  not  thereby  taking 
judicial  notice  of  a  proceeding  of  the 
state  court,  but  taking  notice  of  that 
which  was  brought  to  its  attention  by 
proper  pleading.  Hewitt  v.  Great 
Western  Beet  Sugar  Co.  (C.  C.  A.) 
230  F.  394. 

Instruments  of  writing  need  not  be 
set  out  in  extenso  in  a  bill,  unless  the 
bill  shows  that  it  is  essential  to  the 
proper  construction  of  the  particular 
clauses  complained  of,  and  which  are 
set  out.  n.  S.  V.  United  Shoe  Machin- 
ery Co.  (D.  C.)  234  F.  127. 

Making  exhibit  attached  to  bill  a  part 
thereof,  and  praying  reference,  had  the 
same  effect  as  though  the  facts  set  out 
in  the  exhibit  were  alleged  in  the  body 
of  the  bill.  Everglades  Drainage 
League  v.  Napoleon  B.  Broward  Drain- 
age Dist.  (D.  C.)  253  F.  246. 

105.  Construction    and    operation.— 

While  pleadings  are  not  construed  in 
equity  with  so  high  a  degree  of  techni- 
cality as  at  law,  nevertheless,  where 
allegations  are  equivocal,  they  will  be 
construed  most  strongly  against  plead- 
er. Du  Pont  V.  Gardiner,  238  F.  755, 
151  C.  C.  A.  605. 

Allegations  in  a  bill,  although  made 
on  information  and  belief,  may  right- 
fully be  considered  in  determining  the 
sufficiency  of  the  bill,  where  the  exist- 
ence of  such  facts  is  also  distinctly  al- 
leged. Helmet  Co.  v.  Wm.  Wrigley, 
Jr.,  Co.,  245  F.  824,  158  C.  C.  A.  164. 

Where  complainant's  bill  to  enforce 
mechanic's  lien  alleged  that  named  per- 
sons had  some  interest  in  premises  ei- 
ther as  mortgagees  or  purchasers,  but 
alleged  that  mortgage  was  inferior  to 
lien,  and  evidence  indicated  that  exist- 
ence of  mortgage  was  uncontroverted, 
complainant  cannot  attack  decree  be- 
cause of  absence  of  formal  proof  of 
mortgage;  his  pleading  amounting  to 
admission  of  its  existence.  Turner 
Const.  Co.  V.  Union  Terminal  Co.,  248 
F.  120,  160  C.  C.  A.  260. 

In  modern  practice,  pleadings  in  civ- 
il actions  at  law  or  in  equity  are  not 
construed  with  the  strictness  formerly 
applied  to  criminal  indictments,  but 
are  to  be  taken  to  mean  what  their 
language  fairly  imports.  U.  S.  v.  Unit- 
ed Shoe  Machinery  Co.  (D.  C.)  234  F. 
127. 

(H)  Answer 

1 16.  Denials  and  ad  missions^— Where, 

in  a  suit  in  equity  the  plaintiffs  aver  in 
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their  bill  of  complaint  that  a  bill  of 
sale  of  a  chattel  given  by  the  defendant 
to  the  plaintiflfs'  intestate  was  in  fact 
a  chattel  mortgage  to  secure  a  debt  due 
by  him  to  their  intestate,  and  ask  that 
it  be  so  declared,  and  for  the  sale  of 
the  chattel  to  pay  the  debt,  and  defend- 
ant admits  in  his  answer  part  of  the 
debt  to  be  due,  and  does  not  deny  that 
the  bill  of  sale  was  in  fact  intended  as 
^'  a  mortgage,  but  merely  demands  strict 
proof  of  the  material  averments  of 
the  bill,  the  pleadings,  together  with 
evidence  by  the  plaintiff  identifying  the 
bill  of  sale  and  the  notes  evidencing 
the  debt,  will  support  a  decree  in  favor 
of  the  plaintiff  granting  the  relief  ask- 
ed. Emlg  V.  Baker,  44  App.  D.  C.  306. 
Where  trustees  under  a  deed  of  trust 
were  restrained  pendente  lite  from  tak- 
ing possession  of  the  real  estate  sold 
by  them  under  the  deed  of  trust,  on 
charges  by  the  owner  in  possession 
that  the  purchaser  at  the  sale  had 
bought  the  property  in  the  interest  of 
the  trustees,  and  that  the  property  had 
been  sold  for  less  than  one- half  of  its 
real  value,  and  the  trustees  failed  to 
deny  that  they  were  interested  in  the 
sale,  and  made  only  an  equivocal  denial 
of  the  charge  as  to  the  inadequacy  of 
the  sale  price,  this  court  on  an  appeal 
by  them  affirmed  the  restraining  order. 
Brown  v.  Oriental  University,  44  App. 
D.  C.  414. 

120.  Compelling  answer.— Requiring 
the  owner  of  the  equity  of  redemption, 
in  a  subsequent  lienholder's  suit  for 
redemption,  to  aiibwer  a  cross-bill  for 
sabrogation  to  the  extent  of  interest 
paid  by  the  cross-complainant,  does  not 
suffice  to  require  him  to  answer  or  ap- 
pear in  the  main  case.  Brown  v.  Craw- 
ford (D.  C.)  252  F.  248. 

(i)  Cross'im 

122.  NatMre  and  offioe^Rolatlon  to 
tabject-matter  of  original  bill  In  gener- 
als—A cross-bill  may  not  interpose  new 
controversies  between  codefendants  to 
the  original  bill,  the  decision  of  which  is 
unnecessary  to  a  complete , determina- 
tion of  the  controversies  between  the 
complainant  and  the  defendants  over 
the  subject-matter  of  the  original  bill. 
Landon  v.  Public  Utilities  Commission 
of  Kansas  (D.  C.)  234  F.  152. 

^ 

(J)  Replication 

138.  Pailnro  to  ropiy.— Where  in  an 
answer  to  a  bill  of  complaint  praying, 
among  other  things,  for  the  establish- 
ment of  an  indebtedness  due  from  the 
defendant,  the  defendant  avers  that 
part  of  the  alleged  indebtedness  was 
usurious,  and  claims  credit  for  the 
usury  paid,  the  failure  of  the  plaintiff  to 
reply  to  such  averment  of  the  answer 
is  not  an  admission  by  the  plaintiff  of 
its  truth,  that  will  dispense  with  the 
necessity  of  the  defendant's  proving  its 
truth  on  the  trial.  Emlg  y.  Baker, 
44  App.  D.  O.  306. 


(N)  Amended  and  Bupplcmentdl  pleading 

146.  Discretion  of  oourtw— See  Eanney 
v.  Rice  (D.  O.)  238  F.  441. 

\  Allowance  of  amendment  to  bill  is 
question  within  discretion  of  court. 
National  Bank  of  Bakersfield  v.  Moore, 
247  F.  913,  160*C.  C.  A.  103,  certio- 
rari denied  38  S.  Ct.  427,  247  U.  S.  507, 
62  L.  Ed.  1241. 

The  granting  or  refusing  of  leave  to 
file  a  supplemental  bill  rests  in  the 
discretion  of  the  trial  court.  General 
Inv.  Co.  V.  Lake  Shore  &  M.  S.  By. 
Co.  (C.  C.  A.)  250  F.  160. 

147.  Amondmont  of  biii.— Where  com- 
plainant was  entitled  to  no  relief  un- 
der the  evidence,  the  denial  of  an 
amendment  to  the  bill,  at  close  of  tes- 
timony, as  to  a  certain  matter,  and 
changing  the  prayer  for  relief,  was  not 
error.  Parent  v.  Picotte  (C.  C.  A.)  254 
F.  301. 

149.  — —  iMatter  arising  after  flilng 
blil.«-A  complainant  is  not  estopped 
from  adopting  a  different  theory  of  his 
case  in  an  amended  bill,  to  meet  an  au- 
thoritative decision  rendered  after  the 
suit  was  commenced.  Ashland  Water- 
works Co.  V.  City  of  Ashland  (C.  C. 
A.)  251  F.  492. 

150.  -.— >  Mftttor  making  now  ease.— 

A  complainant  cannot  be  permitted, 
under  the  guise  of  amendment,  to  make 
a  new  bill.  U.  S.  v.  Whitted,  245  F. 
629,  158  C.  C.  A.  57. 

156.  Amondment  of  plea  or  answor 
— ~  iMatter  making  now  dofen80.»In  a 

suit  in  equity  an  amended  answer,  ten- 
tatively received  during  trial,  "more  in 
detail,"  would  be  rejected  to  the  extent 
found  to  raise  new  issues  operating  as 
a  surprise.  First  Trust  &  Savings 
Bank  v.  Bitter, Root  Valley  Irr.  Co. 
(D.  C.)  251  F.  320. 

158.  Amendment  to  conform  to 
proof8.^Where  evidence  has  been  fully 
taken  without  objection  on  an  issue 
not  made  by  the  pleadings,  complainant 
may  be  permitted  to  amend  his  bill  to 
meet  the  evidence  and  present  such 
issue.  Davis  v.  Gates  (D.  C.)  235  F. 
192. 

16  i.  Form  and  suffloloncy  of  amended 
pleading^— In  a  suit  in  equity  an  amend- 
ed answer,  tentatively  received  during 
trial,  "more  in  detail,"  would  be  reject- 
ed to  the  extent  found  to  deny  former 
admissions.  First  Trust  &  Savings  Bank 
V.  Bitter  Root  Valley  Irr.  Co.  (D.  C.) 
251  F.  320. 

168.  Time  for  tiling.— In  suit  to  com- 
pel defendant  to  hold,  as  trustee  for 
plaintiff,  mineral  rights  in  land,  held, 
that  leave  to  file  trial  amendment  to 
plaintiff's  bill,  excusing  delay  in  suing, 
was  improperly  refused.  Pond  Creek 
Coal  Co.  V.  Hatfield,  239  F.  622,  152 
C.  C.  A.  456. 

(O)  Signature^    verification,    and    filing 

176.  Veriftcatlon.-1-See  Kinney  v.  Rice 
(D.  C.)  238  F.  441. 
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177.  —  Authority  to  take^— See  Kin- 
ney V.  Rice  (D.  C.)  238  F.  441. 

(P)  IssueSf  proof,  and  variance 

185.  Matters  to  be  proved.»In  equity, 
as  at  law,  fact  admitted  held  proved, 
with  all  its  consequences,  as  though 
fact  in  avoidance  had  not  been  averred, 
unless  such  fact  also  is  proved.  Clark- 
Montana  Realty  Co.  v.  Butte  &  Supe- 
rior Copper  Co.  (D.  C.)  233  F.  547. 

(Q)  Defects  and  ohjeciigns  as  to  plead- 
ings, and  waiver  thereof 

190.  Waiver  of  objections  in  general 
—  Objections  to  bill.^Where  there 
was  no  demurrer  or  motion  to  dismiss, 
relief  held  not  to  be  denied,  after  trial 
of  suit  to  rescind  on  the  merits,  be- 
cause bill  did  not  allege  plaintiflTs  will- 
ingness to  return  property  "received  by 
him.  Twin  Lakes  Land  &  Water  Co. 
V.  Dohner,  242  F.  390,  155  C.  C.  A. 
175. 

{R)  Evidence 

196.  Rules  of  evidence  In  general.— 
Parol  evidence  is  not  admissible,  even 
in  equity,  to  show  that  the  considera- 
tion of  $1,  which  the  lease  recited  had 
been  paid,  was  not  in  fart  paid.  Lind- 
lay  V.  Raydure  (D.  C.)  239  F.  928. 

201.  Answer  as  evidence— Waiver  of 
answer  under  oath.— The  answer  in  a 
suit  in  equity  is  not  evidence,  where 
an  answer  under  oath  is  waived,  and 
the  hearing  is  not  upon  bill  and  answer. 
Bradley  v.  Davidson,  47  App.  D.  0. 
266. 

(T)  Discovery 

2211/2.  Right  to  discovery^— See  John 
A.  Roebling's  Sons  Co.  of  California  v. 
Kinnicutt  (D.  C.)  248  F.  596. 

A  bill  of  discovery  in  aid  of  a  defense 
at  law  cannot  be  maintained  where 
complainant  has  ample  proof  of  his  al- 
legations and  the  evidence  sought  is 
plainly  cumulative  or  comparatively  un- 
important Galion  Iron  Works  Co.  v. 
Ohio  Corrugated  Culvert  Co.,  244  F. 
427,  157  C.  C.  A.  53. 

To  give  equity  jurisdiction  of  a  bill 
as  one  for  discovery,  where  it  also 
prays  for  other  relief,  it  must  allege 
that  discovery  is  essential  to  such  re- 
lief. Parkerson  v.  Borst  (C.  C.  A.)  251 
F.  242. 

A  bill  for  discovery  to  put  a  party  on 
his  oath  is  obsolete.  Scotten  v.  Rosen- 
bium  (D.  C.)  231  F.  357. 

^  plaintiff  cannot  require  discovery 
in  aid  of  an  action  at  law  of  facts  of 
which  he  has  equal  knowledge,  or  equal 
means  of  knowledge,  with  the  defend- 
ant. Kinney  v.  Rice  (D.  C.)  238  F, 
444. 

Affirmative  defenses  to  a  bill  of  dis- 
covery must  be  confined  with  the  most 
narrow  and  technical  rigidity  to  such 
as  the  precedents  have  recognized,  and 
do  not  include,  where  the  bill  is  in  aid 
of  an  action  at  law,  matter  which  might 
be    a    good    defense    to    such    actiun* 

(332) 


Pressed  Steel  Car  Co.  ▼.  Union  Pac. 
R.  Co.  (D.  C.)  241  F.  964. 

224.  Answers  to  interrogatories- 
Necessity  w— See  Kinney  v.  Rice  (D.  C.) 
238  F.  441. 

226.  —  Sulllcieney.— Answers       to 

interrogatories  in  a  bill  in  equity  re- 
quired to  be  under  oath  are  evidence 
only  in  so  far  as  they  are  responsive 
to  the  interrogatories.  Bradley  ▼. 
Davidson,  47  App.  D.  C.  266. 

227.  Production    and    inspection    of 

documents^— Under  a  bill  of  discovery 
in  aid  of  an  action  at  law,  defendant 
can  be  required  to  produce  only  such 
documents  as  contain  evidence  material 
to  plaintiffs  case.  Pressed  Steel  Car 
Co.  V.  Union  Pac.  R.  Co.  (D.  C.)  241 
F.  964. 

(V)  Dismissal  "before  hearing 

231.  Voluntary  dismissal— Effect  of 
answer  or  crosa-bili^— Where  attorneys, 
who  had  performed  services  under  a 
contract  with  a  partnership,  filed  their 
claim  in  a  proceeding  brought  by  the 
executor  of  a  deceased  partner  to  wind 
up  the  partnership  affairs,  held,  that 
they  acciuired  an  independent  standing 
in  the  suit,  and  the  court  should  not 
allow  the  original  bill,  etc.,  to  be  dis- 
missed until  the  intervening  petition 
was  disposed  of  on  the  merits.  I^ck- 
ner  v.  McKechney  (C.  0.  A.)  252  P. 
403. 

232.  —  Condltionsw— The  right  of  a 
complainant  to  dismiss  without  preju- 
dice, at  least  before  the  case  has 
reached  a  stage  where  the  court  could 
render  final  decree  on  the  merits,  is 
not  subject  to  the  imposition  of  condi- 
tions other  than  the  payment  of  costs. 
Young  V.  J.  Samuels  &  Bro.  (D.  C.) 
232  F.  784. 

235.  Involuntary  dismissal— Grounds 
in  generalw— On  a  bill  for  specific  per- 
formance, an  objection  by  defendant 
that  the  contract  could  not  be  enforced, 
because  it  was  not  signed  by  his  wife, 
not  arising  on  the  allegations  in  the 
bill,  furnished  no  ground  for  its  dis- 
missal. Dixon  V.  Anderson  (C.  G.  A.) 
252  F.  694. 

An  allegation  of  an  essential  fact  in 
a  bill  in  equity  by  way  of  recital,  but 
in  such  form  that  the  existence  of  the 
fact  appears  by  necessary  implication, 
is  good  as  against  a  motion  to  dismiss. 
Grasselli  Chemical  Co.  v.  JEtna  Explo- 
sives Co.  (D.  C.)  247  F.  603. 

239.  —  Dismissal  on  court's  own 
motion.- A  court  of  equity  will  on  its 
own  motion  dismiss  a  bill,  \f  to  grant 
the  relief  prayed  for  would  injuriously 
affect  persons  materially  interested  in 
the  subject-matter  who  are  not  made 
parties.  U.  S.  v.  Bean  (C.  O.  A.)  253 
F.  1. 

241.  ——  Operation  and  effects— An 
order  entered  on  the  minutes,  on  mo- 
tion of  defendant,  that  the  court  **doe8 
now  dismiss  this  bill  for  want  of  prose- 


Ch.  18) 


PROCEDURE 


§  1530 


cation,"  was  in  effect  a  final  decree, 
binding  on  defendant,  which  was  not 
entitled  at  a  subseQuent  term  to  a  for* 
mal  decree  of  dismissal  "on  the  mer- 
its." Westinghouse  Traction  Brake 
Co.  V.  Orr  (C.  C.  A.)  252  F.  392. 

(F)  Hearing^    auhmission   of   UsueM    to 
jury,  ond  rehearing 

244.  Separate     hearings     in     same 

eanse.— Disputed  rights  of  inheritance 
cannot  be  settled  on  a  preliminary 
hearing  in  equity  to  secure  relief 
against  fraudulent  administration  of  an 
estate,  but  the  plaintiffs,  citizens  of 
other  states,  haye  a  right  to  be  heard 
and  to  have  the  estate  preserved  pend- 
ing final  determination  of  their  rights. 
Jennings  v.  Smith  (D.  C.)  232  F.  021. 
See  Equity  Rule  26,  ante. 

251.  Conduct  of  hearing  In  general. 

^Where  parties  were  agreeable  to 
foreclosure  of  railroad  mortgage,  and 
necessity  for  prompt  sale  was  shown, 
held,  that  parties  were  entitled  to  have 
case  proceed  with  convenient  expedi- 
tion. Ex  parte  Equitable  Trust  Co.  of 
New  York,  231  F.  571,  145  C.  C.  A. 
457,  reversing  order  Equitable  Trust 
Co.  of  New  York  v.  Western  Pac.  Ry. 
Co.  (D.  C.)  231  F.  478. 

25Z.  Reception    of    evidence.— In    a 

rait  by  the  vendor  for  specific  enforce- 
ment of  a  contract  for  the  sale  of  a 
leasehold  interest  in  land,  where  the 
lease  prohibited  its  assignment,  except* 
with  written  consent  of  the  lessor,  the 
court  had  discretion,  after  the  dose  of 
the  hearing,  to  permit  complainant  to 
supply  proof  that  such  consent  had 
been  obtained.  United  States  Gypsum 
Co.  V.  Mackey  Wall  Plaster  Co.  (C.  C. 
A.)  252  F.  397. 

254.  Oismissai    at    final    hearing.— 

Where  bill  of  trustee  of  bankrupt  min- 
ing company,  charging  actual  fraud  on 
part  of  defendants,  alleged  conspiracy 
to  wreck  company,  etc.,  such  bill  must 
be  dismissed,  where  the  fraud  was  not 
established.  Munro  v.  Smith  (D.  C.) 
243  F.  654. 

264.  Rehearing— Application  and 
proceedings  thereonw— See  Kinney  v. 
Rice  (D.  C.)  238  F.  441. 

Where  a  petition  for  rehearing  is 
filed  by  leave  of  court  during  the  term 
at  which  decree  was  entered  the  decree 
does  not  become  final  until  the  petition 
is  disposed  of.  U.  S.  v.  Midway 
Northern  Oil  Co.  (D.  C.)  232  F.  610. 

Entry  of  an  order  vacating  a  decree 
of  dismissal  without  notice  to  the  de* 
fendant  even  if  an  error  does  not  affect 
the  jurisdiction  of  the  court  to  make 
the  order.    I^. 

(W)  Masters    and   commissioners,    and 
proceedings  before  them 

287.  Compensation  and  fee^w— A  mas- 
ter's fee  of  $20,000  is  excessive  by  at 
least  $10,000,  where  service  rendered 
was   found   in   a   few   brief   meetings, 


held  at  intervals  during  period  of  less 
than  three  months,  and  in  prepuiauon 
of  two  reports,  which,  while  thorough, 
could  not  have  been  difficulty  and  could 
not  have  occupied  more  than  two 
months,  had  master  done  nothing  else. 
Brown  v.  Pennsylvania  R.  Co.  (C.  C. 
A.)  250  1^.  513. 

269.  Power   to   refer  to    master.— A 

court  of  equity  held  to  have  power  to 
appoint  a  commission  to  make  tests  of 
a  refuse -burning  plant  built  for  a  city, 
and  to  report  the  results,  as  bearing 
upon  the  issue  as  to  whether  tne  plant 
fulfilled  the  requirements  and  warran- 
ties of  the  contract.  Destructor  Co. 
V.  City  of  Atiante  (D.  C.)  232  F.  746. 

270.  Discretion  as  to  reference^— In  a 
suit  for  an  accounting,  it  is  within  the 
discretion  of  the  court  to  refer  the 
case  to  a  master  for  that  purpose. 
BothweU  Co.  v.  Bice,  247  F.  60,  159 
C.  C.  A.  278. 

273.  Powers  and  functions  of  master 
In  oeneral.^A  master,  to  whom  a  pat- 
ent infringemeiit  suit  was  referred,  had 
ample  power,  which  he  would  not  hesi< 
tate  to  use,  to  speed  the  cause  and 
prevent  unreasonable  delay.  ^  Rollman 
Mfg.  Co.  V.  Universal  Hardware  Works 
(D.  C.)  229  F.  679. 

There  is  no  authority  in  a  special 
master  per  se,  and  in  the  absence  of  a 
special  statute  none  can  be  granted 
him  by  the  court,  to  make  an  order  in 
the  nature  of  an  injunction.  In  re 
Gordon  (D.  C.)  250  F.  798. 

274.  Questions  and  matters  proper 
for  refereneow— Where  court  has  deter- 
mined substantial  rights  of  parties, 
reference  to  master  for  accounting  is 
not  denial  of  hearing  before  court, 
particularly  as  either  party,  if  dissatis- 
fied with  master's  findings,  might  ex- 
cept, and  sucb.  exceptions  would  be 
passed- on  by  court.  Kentucky  Wagon 
Mfg.  Co.  V.  Jones  &  Hopkins  Mfg.  Co., 
248  F.  272,  160  C.  C.  A.  350. 

275.  Issues  embraced  In  order  of  ref- 
erence.—See  Wm.  Edwards  Co.  v.  La 
Dow  (C.  C.  A.)  230  F.  378. 

288.  Objections  and  exoeptions  to  re- 
port and  proceedings  thereon— Neces- 
sity of  exceptions.- Where  no  except 
tions  were  taken  to  the  master's  find- 
ings of  fact,  they  must  be  accepted  as 
true  by  the  reviewing  court.  Fleming 
V.  Noble  (C.  C.  A.)  250  F.  733. 

289. Time  for  objecting  and  ex- 
cepting.—Proper  practice  requires  that 
objections  to  a  master's  •  report  shall 
be  taken  in  the  trial  court,  that  any 
errors  discovered  therein  may  be  recti- 
fied by  the  court  itself,  or  by  a  refer- 
ence to  the  master  for  correction. 
Riverside  Heights  Orange  Growers' 
Ass'n  V.  ^tebler,  240  F.  703,  153  C. 
C.  A.  501. 

292.  —  Form  and  sufflciency  of  ex- 

ceptionswi— Exceptions  to  reports  of 
masters  in  chancery  are  in  the  nature 
of  a  special  demurrer,  and  the  party 
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objecting  mutt  point  ont  the  error; 
otherwise,  the  part  not  excepted  to  will 
be  taken  as  admitted.  Riverside 
Heights  Orange  Growers'  '  Ass'n  v. 
Stebier,  240  F.  703,  153  C.  C.  A.  501. 

Exceptions  to  the  report  of  a  mas- 
ter must  specifically  point  ouUthe  mat- 
ter objected  to  and  the  ground  of  ob- 
jection, and  general  exceptions  will  not 
be  considered.  In  re  Association  Dairy 
Co.  (D.  C.)  251  F.  749. 

297.  ——Conclusiveness    of    report. 

— Though  master  was  appointed  by 
consent,  held,  that  his  findings  of  fact 
included  in  his  report  were  not  con- 
clusive, and  exceptions  thereto  might 
be  considered  by  the  court.  City  and 
County  of  Denver  v.  Denver  Union 
Water  Co.,  38  S-  Ct.  278,  246  U.  S. 
178,  62  L.  Ed.  649. 

Under  a  reference  of  an  entire  case 
to  a  master  by  consent  of  parties,  to 
report  his  findings  of  fact  and  conclu- 
sions of  law,  without  the  reservation 
of  a  right  of  review  his  findings  of  fact 
are  conclusive,  if  there  is  any  compe- 
tent evidence  to  support  them.  Gold- 
smith Silver  Co.  t.  Savage,  229  F. 
623,  144  C.  C.  A.  33,  affirming  decree 
(D.  C.)  211  F.  751. 

Where  order  of  reference  contained 
reservation  of  right  of  review,  findings 
of  master  are  to  be  regarded,  on  ex- 
ception, as  presumptively  correct,  and 
should  be  sustained,  except  so  far  as 
against  weight  of  evidence  reported,  or 
so  inconsistent  with  one  another  that 
they  could  not  properly  stand.  Dress- 
er V.  Bates  (C.  C.  A.)  250  F.  525,  re- 
versing decree  Bates  v.  Dresser  (D. 
C.)  229  F.  772. 

Finding  of  master,  referee,  or  judge, 
seeing  and  hearing  witnesses,  held  of 
great  weight,  and  great  ^caution  to  be 
exercised  in  disturbing  it.  Fcrnald 
Woodward  Co.  v.  Conway  Co.  (D.  C.) 
229  F.  819. 

There  is  a  presumption  in  favor  of 
the  report  of  the  master  based  on  con- 
flicting testimony.  Carlisle  vi  Smith 
(D.  C.)  234  F.  759. 

To  justify  setting  aside  findings  of 
a  mafiter  appointed  through  consent  of 
the  parties,  it  must  clearly  appear  that 
there  is  a  mistake  or  error.  Balfe  y. 
Tilton  (D.  C.)  237  F.  684. 

The  rule  as  to  the  conclusiTeness  of 
findings  of  fact  by  a  master,  made  by 
consent  of  all  parties,  does  not  extend 
to  findings  on  Issues  not  at  the  time 
made  by  the  pleadings.  Boisot  y. 
AmariUo  St.  Ry.  Co.  (D.  C.)  244  F. 
838. 

In  a  case  involving  the  constitution- 
ality of  a  state  law,  statutory  or  mu- 
nicipal, the'  court  will  not  be  bound  by 
the  findings  of  a  master.  Spring  Val- 
ley Water  Co.  v.  City  and  County  of 
San  Francisco  (D.  C.)  252  F.*  979. 

(X)  Decree  and  enforcement  thereof 

300.  Nature    and    essentials.— While 

there  is  a  wide  discretion  in  chancellor 
as  to  frame  or  language  of  his  decree, 
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forms  and  modes  of  expression  used 
do  not  affect  character  of  decision, 
which  depends  on  what  has  been  decid- 
ed. Linde  Air  Products  Co.  v.  Morse 
Dry  Dock  &  Repair  Co.,  246  F.  834, 159 
C.  C.  A.  136,  affirming  decree  (D.  G.) 
239  F.  909. 

Statement  in  decree  of  any^  facts 
proved  or  unproved  has  fallen  into  dis- 
use, as  unnecessary,  except  in  matters 
of  contempt,  or  in  exceptional  cases. 
Id. 

A  judgment  foreclosing  three  mort- 
gages, which  did  not  recite  amounts  due 
on  each  separately,  held  valid;  land  not 
bringing  enough  to  satisfy  mortgage 
having  priority,  so  that  good  title  pass- 
ed to  a  purchaser  at  foreclosure  sale. 
Eckerson  v.  Tanney  (D.  C.)  235  F.  415. 

303.  Consent  deeree^— A  consent  de- 
cree should  be  construed  as  if  it  were  a 
contract.  Garrett  &  Co.  v.  Sweet  Val- 
ley Wine  Co.  (D.  C.)  251  P.  371. 

307.  Decree  pro  confesso— Effect.— A 

defendant  was  as  fully  bound  by  a  duly 
rendered  decree  pro  confesso  against 
him  as  if  he  had  resisted  the  suit.  Fer- 
guson V.  Babcock  Lumber  &^Land  Co. 
(C.  C.  A.)  252  F.  705. 

312.  Nature   and   extent  of  relief.— 

Cotenant*s  grantee,  who,  believing  that 
he  has  acquired  the  whole  title,  im- 
proves land,  held  so  far  as  practicable 
to  be  allotted  part  improved  upon  par- 
tition, or  to  be  given  compensation  for 
betterments.  Highland  Park  Mfg.  Co. 
V.  Steele,  232  F.  10,  146  C.  C.  A.  202. 
affirming  decree  Steele  v.  Highland 
Park  Mfg.  Co.  (D.  C.)  212  F.  972,  and 
decree  modified  on  rehearing  Highland 
Park  Mfg.  Co.  v.  Steele  (C.  O.  A.)  235 
F.  465. 

In  suit  in  equity  to  secure  set-off 
of  judgments  in  actions  at  law,  judg- 
ments are  immune  from  attack,  and 
court  is  without  power  to  require  re- 
duction of  complainant's  judgment  as 
condition  to  granting  of  the  relief  pray- 
ed for.  J.  L.  Owens  Co.  v.  Officer,  244 
F.  47,  156  C.  C.  A.  475. 

Questions  of  interest  recoverable  by 
each  party  on  an  accounting  consider- 
ed. Bothwell  Co.  V.  Bice,  247  F.  60, 
159  C.  C.  A.  278. 

313.  -^  Conditional  relief .^In  de- 
creeing specific  performance  against  a 
city  of  a  contract  for  hydrants  and 
street  lights,  which  has  a  number  of 
years  to  run,  the  court  may  properly, 
as  a  condition,  recjuire  complainant  to 
assent  to  such  modifications  as  may  be 
just  and  equitable.  City  of  La  Follette 
V.  La  Follette  Water,  Light  &  Tele- 
phone Co.  (C.  C.  A.)  252  F.  762. 

316. Mortgaoe  foredosuro.— It  is 

much  the  better  practice  for  a  railroad 
reorganization  committee  to  formulate 
its  plan  before  final  decree  and  sale  of 
the  property,  that  dissenting  bondhold- 
ers may  be  heard  and  granted  such 
relief  by  the  court  as  may  be  equitable. 
United  States  &  Mexican  Trust  Go.  y. 
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United  Sutes  Sc  Mexican  Trust  Go.  (G. 
C.  A.)  250  F.  377. 

317.  Conformity    to    pleadiiifls    and 

proofs.— The  jurisdiction  of  a  court  of 
equity  is  always  limited  to  the  subject- 
matter  in  the  case  before  it.  Ex  parte 
Equitable  Trust  Go.  of  New  York,  231 
F.  571,  145  C.  C.  A.  457,  reversing  or- 
der Ekiuitable  Trust  Go.  of  New  York 
V.  Western  Pac.  By.  Go.  (D.  G.)  231 

E.  478. 

In  suit  to  partition  the  only  part  of 
tract  of  which  plaintiffs  were  cotenants 
in  which  defendant  had  interest,  relief 
involving  other  parties  and  questions 
foreign  to  those  properly  cognizable 
held  to  be  denied.  Highland  Park  Mfg. 
Co.  V.  Steele,  232  P.  10,  146  G.  G.  A. 
202,  affirming  decree  Steele  v..  Highland 
Park  Mfg.  Co.  (D.  G.)  212  F.  972.  and 
decree  modified  on  rehearing  Highland 
Park  Mfg.  Go.  v.  Steele  (C.  G.  A.)  235 

F.  465. 

Where  the  complaint  alleged  defend- 
ant agreed  to  transfer  mining  claims 
to  corporation  to  be  formed  and  to  de- 
liver a  percentage  of  stock  to  com- 
plainants, held  that  corporation,  not 
having  been  formed,  defendant  could 
not  be  ordered  to  convey  a  similar  per- 
centage of  the  claims  to  complainants. 
Ellig  V.  Treat  236  F.  120,  149  G.  C.  A. 
330. 

318. Prayer  for  rollofw--In  suit 

to  enforce  mechanic's  lien  on  mortgaged 
premises,  where  it  appeared  that  mort- 
gagee advanced  sums  to  owner  and  that 
Nportion  of  this  was  deposited  to  joint 
accomit  of  owner  and  complainant  sub- 
ject to  withdrawal  on  their  joint  check, 
complainant  is  under  his  prayer  for 
general  relief  entitled  to  order  direct- 
ing owner  to  join  in  executing  check 
to  enable  complainant  to  withdraw 
funds.  Turner  Const  Go.  v.  Union 
Terminal  Go.,  248  F.  120,  160  G.  G.  A. 
260.. 

In  suit  for  equitable  reli^,  complain- 
ant held  entitled,  under  prayer  for 
other  and  further  relief  to  such  relief 
as  was  consistent  with  the  pleadings 
and  evidence.  Wright  v.  Barnard  (D. 
C.)  248  F.  756. 

323.  Opening  or  vacating^— After  de- 
cree is  opened  or  set  aside,  action  is 
left  still  open  and  undetermined,  and 
further  proceedings  may  be  had  there- 
on. Kalehua  v.  Glark  (G.  G.  A.)  250  F. 
612. 

325 TimOw^Court  of  equity  held 

generally  to  have  control  over  decrees 
throughout  the  term,  but  thereafter  to 
have  no  power  to  make  a  substantial 
change,  except  by  bill  of  review;  but 
where  suit  was  dismissed  *as  to  earlier 
of  alleged  fraudulent  conveyances  on 
representation  that  equity  in  property 
subsequently  conveyed  was  then  suffi- 
cient to  pay  creditors,  court  held  au- 
thorized after  the  term  to  set  aside  the 
decree.  Winslow  v.  Staab,  242  F.  426, 
155  C.  C.  A.  202,  affirming  decree  (D. 
C.)  233  P.  305. 


326.  — —  8roMiiil8^-A  decree  enter- 
ed by  stipulation  of  piartles  should  not 
be  disturbed  except  on  a  clear  show- 
ing of  a  meritorious  defense,  the  denial 
of  which  would  work  plain  injustice. 
Gushman  &  Denison  Mfg.  Go.  v.  L.  F. 
Grammes  &  Sons  (D.  G.)  234  P.  952. 

339.  Constmotlon  and  operations- 
Decree  finding  railroad  company  liable 
for  failure  of  canal  company,  which  it 
controlled,  to  make  sinking  fund  ap- 
propriations as  required  by  mortgage 
given  to  secure  bonds,  and  which  or- 
dered railroad  company  to  make  pay- 
ments to  linking  fund,  was  not  con- 
clusive adjudication  as  to  distribution 
of  such  fund;  the  sinking  fund  not  then 
being  in  existence.  Brown  v.  Pennsyl- 
vania R.  Go.  (G.  G.  A.)  260  P.  513. 

Where  judgment  decreed  superior 
title  to  timber  lands  in  oil  company 
as  against  lumber  company,  and  lum- 
ber company  was  directed  to  pay  over 
fund  collected  to  pay  for  timber  cut 
and  subsequent  judgment  in  suit  in 
which  lumber  company  was  not  a  par- 
ty decreed  on  ground  of  fraud,  title 
to  land  and  timber  in  state  as  against 
oil  company,  state  was  entitled  to  the 
fund.  Houston  Oil  Go.  of  Texas  v. 
State  of  Texas  (O.  C.  A.)  250  Fed.  572. 

A  foreclosure  decree  does  not  nnti] 
deed  is  made,  divest  the  mortgagee  of 
his  lien,  or  the  mortgagor  of  his  right 
to  possession  and  profits.  Eckerson  v. 
Tann^y  (D.  G.)  235  P.  415. 

331.  Porformanoo  and  enforoemettt^— 

Enforcement  of  judgment  against  hold- 
ers of  bonds  issued  as  a  bonus  and 
transferred  to  bona  fide  holders,  held 
to  be  conditioned  on  failure  to  give  se- 
curity and  vo  provide  for  return  of  the 
bonds  to  them  when  paid.  William- 
son V.  Gollins,  243  P.  835,  156  G.  G. 
A.  347. 

333.  ..^^  Sale  of  property^— In  a 
suit  to  foreclose  a  railroad  mortgage, 
the  court  in  its  discretion  has  full  pow- 
er to  make  an  order  concerning  an 
upset  price  upon  the  sale,  if  deemed 
advisable.  Ex  parte  Equitable  Trust 
Go,  of  New  York,  231  F.  571,  145  G. 
C.  A.  457,  reversing  order  Equitable 
Trust  Go.  of  New  York  v.  Western 
Pac.  Ry.  Go.  (D.  G.)  231  P.  478. 

Decree  requiring  bidders  at  fore- 
closure sale  of  railroad  property  to 
make  deposits  in  cash  or  bonds  of  the 
company,  or  by  certified  check,  held 
not  to  prevent  competitive  bidding  so 
as  to  avoid  the  sale.  Rospigliosi  v. 
New  Orleans,  M.  &  C.  R.  Go.,  237  F. 
341.  150  G.  G.  A.  355. 

The  purchaser  at  sale  bnder  judicial 
decree,  which  does  not  order  property 
sold  free  from  lien  of  taxes,  takes  it 
subject  to  the  tax  lien.  Union  Trust 
Go.  V.  Great  Eastern  Lumber  Go.,  248 
P.  46,  160  G.  G.  A.  186. 

The  upset  price  required  to  be  bid 
for  railroad  property  at  a  foreclosure 
sale  may  fairly  be  based  on  the  pres- 
ent earning  capacity  of  the  road  and 
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the  yalne  of  property  not  used  in  its 
operation.  Equitable  Trust  Co.  of 
New  York  v.  Western  Pac.  Ry.  Co. 
(D.  C.)  233  F.  335. 

Irregularities  in  foreclosure  proceed- 
ings held  not  to  affect  title  acquired 
on  purchase  of  land  on  foreclosure. 
Eckerson  v.  Tanney  (D.  C.)  235  F.  415. 

(D  Bill  of  review 

337.  Nature  and  scope  of  remedyw— 
A  bill  of  review  deals  with  the  state 
of  things  existing  at  the  time  it  is 
filed.  Thomas  y.  South  Butte  Mining 
Co.,  230  F.  968,  145  C.  C.  A.  162. 

339.  Grounds— In  generaldF-A  surety 
company,  which  permitted  judgment 
to  be  taken  against  it  by  default  be- 
cause of  a  misunderstanding  between 
its  New  York  counsel  and  its  Massa- 
chusetts counsel,  each  of  whom  un- 
derstood that  the  other  would  attend 
to  the  matter,  was  not  entitled  to  eq- 
uitable relief  against  the  judgment,  as 
a  court  of  equity  does  not  interfere 
with  judgments  at  law  unless  the  com- 
plainant has  an  equitable  defense  of 
which  he  could  not  avail  himself  at 
law,  or  had  a  good  defense  at  law 
v/hich  he  was  prevented  from  availing 
himself  of  by  fraud  or  accident,  un- 
mixed with  negUgence  of  himself  or  his 
agents.  Interurban  General  Contract- 
ing Co.  of  New  York  v.  U.  S.  (D.  O.) 
229  F.  588. 

340.  —  Frauds— Assignees  of  a  cor- 
poration could  not  have  equitable  re- 
lief from  a  judgment  adverse  to  them 
in  their  suit  against  the  corporation's 
debtor  because  he  fraudulently  denied 
his  signature  on  the  sheriff's  certifi- 
cate,- in  suit  against  the  corporation  in 
which  h^  was  attached,  that  he  was 
indebted  to  the  corporation,  thereby 
perjuring  himself.  Scotten  v.  Bosen- 
blum  (D.  C.)  231  F.  357. 

342.  —  New  matter.— To  warrant 
a  court  in  permitting  the  filing  of  a 
bill  of  review  for  the  purpose  of  in- 
troducing new  evidence,  it  must  ap- 
pear that  nwQh  evidence  was  unknown 
to  the  moving  party  and  could  not  have 
been  produced  on  the  hearing.  Thomas 
v.  South  Butte  Mining  Co.,  230  F.  968, 
145  C.  C.  A.  162. 

The  recognized  condition  of  leave  to 
file  a  bill  of  review  is  that  the  appel- 
late court  must  be  convinced  (1)  that 
the  alleged  newly  discovered  evidence 
would  probably  lead  to  a  different  re- 
sult aud'  (2)  that  due  diligence  was 
Ufeed  to  discover  it  before  the  trial. 
Suhor  V.  Gooch,  248  F.  870,  160  C.  C. 
A.  628,  denying  petition  for  leave  to 
file  biU  of  review  of  244  F.  361,  156 
C.  C.  A.  647. 

A  judgment  cannot  be  reopened  for 
so-called     newly    discovered     evidence 
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which  was  available  at  the  time  of 
first  trial,  nor  where  the  bill  of  review 
does  not  show  evidence  that  would 
support  a  different  conclusion.  Scot- 
ten  V.  Rosenblum  (D.  G.)  231  F.  357. 

344.  Right  of  review^— Party  not  ag- 
grieved held  not  entitled  to  maintain 
bill  of  review,  though  he  might  have 
insisted  on  the  error  on  the  original 
hearing  or  on  appeal  U.  S.  v.  Salo- 
mon (D.  C.)  231  F.  461,  decree  af- 
firmed 231  F.  928,  146  C.  C.  A.  124. 

347.  Leave  to  flie  bill.— Leave  to  file 
a  bill  of  review  in  an  equity  case  on 
the  ground  of  after-discovered  evidence 
must  have  the  same  support  as  a  mo- 
tion for  new  trial  on  the  same  ground 
in  a  law  case.  Suhor  v.  Gooch,  248 
F.  870,  160  C.  O.  A.  628,  denying  pe- 
tition for  leave  to  file  bill  of  review 
of  244  F.  361,  156  O.  O.  A.  647. 

352.  Form  and  sufflciency  of  biilH— 

A  bill  of  review,  alleging  that  defend- 
ant's attorney  "wrongly"  entered  the 
judgment,  pleaded  merely  a  conclusion 
of  law.  Scotten  v.  Rosenblum  (D.  C.) 
231  F.  357. 

(Z)  Co%t9 

359.  Discretion      of      eourt.— Apart 

from  court  rules,  taxing  of  costs  in 
equity  cases  is  within  sound  discre- 
tion of  trial  court.  Wagner  v.  Meccano, 
Limited,  246  F.  603,  158  C.  C.  A.  573, 
affirming  in  part  and  reversing  in  part 
Meccano,  Limited,  v.  Wagner  (D.  C.) 
234  F.  912. 

Legal  and  allowable  taxable  costs  are 
in  the  discretion  of  the  court  on  the 
dismissal  of  a  bill  in  equity.  Christen- 
sen  V.  General  Electric  Co.  (D.  C.)  248 
F.  284. 

362.  Prevailing  party.— In  suit  by  a 
former  wife  to  obtain  her  share  in 
property  which  had  composed  the  com- 
munity estate  of  herself  and  her  for- 
mer husband,  the  costs  of  recivership 
proceedings  will  not  be  assessed  wholly 
against  the  husband's  interest,  though 
the  wife  prevailed,  whgre  equities  wen* 
not  all  in  her  favor.  Johnson  v.  Gar- 
ner (D.  C.)  233  F.  756. 

363.  Dismissal.  — Where  plaintiff 
waits  until  the  moment  of  trial  before 
dismissing,  a  court  of  equity  should 
tax  as  far  as  possible  costs  so  as  to 
reimburse  defendant  for  expenditures 
for  trial,  though  it  cannot  allow  costs 
which  could  not  have  been  allowed  had 
there  been  a  decree  for  defendant. 
Bone  V.  Walsh  Const  Co.  (D.  C.)  235 
F.  901.       ' 

Where  party  stipulated  that  costs  re- 
specting depositions  should  be  taxed 
on  **final  determination,"  dismissal  at 
plaintiffs'  cost  on  their  motion  held  a 
"final  determination,"  entitling  defend- 
ant to  such  costs.  Christensen  v.  Gen- 
eral Electric  Co.  (D.  C.)  248  F.  284. 


Ch.l8)  MOCBDURB  §  1536 

B.    Admiralty  PRACTicje  and  ProceduriS 

I.  Admiralty  Rules. 

II.  Admiralty  Procedure  in  GenepaL 

/.    Admiralty  Rules 
Rule  2.    Mesne  Process — Suits  in  Personam 

See,  particularly,  notes  207,  229,  post. 

Rule  7.    Arrest  for  Sum  Exceeding  $500 

See,  particularly,  note  216,  post. 

Rule  8.    Suits  in  Rem — Custody  o?  Property 

See,  particularly,  notes  646,  751,  post. 

Rule  9.    Same — Process  of  Arrest 

See,  particularly,  note  246,  post. 

Rule  12.    Suits  by  Material-Men 

See,  particularly,  note  87,  post. 

Rule  13.    Suits  for  Wages 

See,  particularly,  note  37,  post. 

Rule  29.    Answers  to  Libels — ^Default — Decree  Pro  Confesso 

'See,  particularly,  notes  483,  75l,  post. 

Rule  32.    Same — Exposing  Defendant  to  Prosecution 

See,  particularly,  note  313,  post. 

Rule  37.    Foreign  Attachment 

'  See,  particularly,  note  280,  post. 

Ruu  38.    Bringing  Property  into  Court  to  Answer  Exigen- 
cies OF  Suit 

See,  particularly,  note  338»  post. 

.Rule  40.    Rescission  of  Decree  and  Rehearing 

See,  particularly,  note  483,  post. 

Rule  47.    Bail — Conformingtto  State  Laws 

See,  particularly,  note  207,  post 

Rule  53.    Cross-Libel — Security  by  Respondents 

See,  particularly,  note  745,  post.  « 

Rule  54.    Limitation  of  Liability  op  Shipowners — ^Libel  or 

Petition     • 

See,  particularly,  notes  798,  809,  post. 

Rule  56.    SamK" — Contest  of  Liability 

See,  particularly,  notes  798,  809,  835,  post. 

Rule  57.    Same — Proceedings  in  District  Courts 

See,  particularly,  note  806,  post.  ^ 

Rule   59.    Same — Collision  Cases 

See,  particularly,  notes  159,  162,  post. 

Admiralty  Rules  for  the  Second  Circuit 

The  admiralty  rules  for  the  second  circuit  were  republished  October  16,  1918. 
The  changes  made  thereby  are  set  foorth  or  indicated  below. 
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Rui:<^  5.    CERTii^yiNG  Records 

This  rule,  as  set  forth  in  Comp.  St.  1916,  p.  2707,  was  changed  to  read  aa 
set  forth  below. 

The  appellants  shall,  tvithin  thirty  days  after  giving  notice  of  appeal, 
procure  to  be  -filed  in  this  court  the  apostles  in  accordance  with  the  pro- 
visions of  the  act  of  February  13,  1911. 

RuL©  6.    New  Allegations,  etc. 

This  Tule  is  the  same  as  former  rule  7,  as  set  forth  in  Comp.  St.  1916^  p. 
2707. 
Former  rule  6  has  been  omitted  from  the  rules  as  republished. 

Rule  7.    New  Pleadings — New  Testimony 

This  rule  is  the  same  as  former  rule  8,  as  set  forth  in  Comp.  St.  1916,  p. 
2708. 
Former  rule  7  is  now  rule  6. 

Rule  8.    New  Testimony — How  Taken 

This  rule  is  the  same  as  former  rule  9,  as  set  forth  in  Comp.  St.  1916,  p. 
2708. 
Former  rule  8  is  now  rule  7. 

Rule  9.    Printing   New   Pleadings  and  Testimony 

This  rule  is  the  same  as  former  rule  10,  as  set  forth  in  Comp.  St  1916,  p. 

2708,  except  that   the   ordinal   "23d"  before  the  words   "General   Rule"   is 
changed  to  "21st." 

Former  rule  9  is  now  rule  8. 

Rule  10.    Writ  oi^  Inhibition 

This  rule  Is  the  same  as  former  rule  12,  as  set  forth  in  Comp.  St.  1916,  p. 
2708. 
Former  rule  10  is  now  rule  9. 

Rule  11.    Extension  oi^  Time 

This  rule  is  the  same  as  former  rule  17,  as  set  forth  in  Comp.  St.  1916,  p. 
2709. 
Former  rule  11  has  been  omitted  from  the  rules  as  republished. 

Rule  12.    When  Rules  oi^  District  Court  to  Apply 

This  rule  is  the  same  as  former  rule  18,  as  set  for13i  in  Comp.  St.  1916,  p. 
2709. 
Jb^'ormer  rule  12  is  now  rule  10. 

a. 

Rule  13.    What  General  Rules  Shall  be  Deemed  Admiralty 

Rules 

This  rule  corresponds  to  former  rule  19,  as  set  forth  in  Comp.  St.  1916,  p. 

2709.  It  has  been  changed  to  read  as  set  forth  below.  • 

13.  The  follozt'ing  of  the  general  rules  of  this  court,  and  no  others, 
shall  be  deemed  admiralty  rules,  viz.:  Rides  3,  4,  5,  6,  8,  10,  11;  sec- 
tion 4,  rule  13;  rules  U,  15,  16,  17,  18,  19,  20,  21,  22,  23,  24,  25,  26; 
section  3  of  rule  27;  rules  28,  29,  31,  33,  and  31 

Former  rules  13-17,  inclusive,  have  been  omitted  from  these  rules  as  repub- 
lished. 

//.     Admiralty  Procedure  in   General 

Notes  of  Deoisions 

(A)  In  general  C.)  242  F.  954,  decree  reversed  (C.  O. 
I.  Nature  and  source  of  admiralty  A.)  248  F.  670. 
law.— The  rights  of  a  seaman  in  the  3.  — —  Local  or  state  laws.— A  marl- 
courts  of  the  United  States  are  gov-  time  contract  for  services  to  be  per- 
erned  by  its  statutory  law,  and  not  by  formed  on  the  waters  away  from  a 
the  law  of  the  flag  of  the  vessel  on  state,  mainly  on. the  sea,  cannot  be  nul- 
which  he  is  serving.     The  Talus   (D.  lified,  so  as  to  prevent  enforcement  in 
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an  admirall]'  court,  by  the  statute  of 
frauds  of  the  state  where  the  contract 
it  made.  Union  Fish  Go.  v.  Erickson, 
39  S.  Ct  112. 

6.  General  powers  of  admlratty 
covrts.'A  suit  in  admiralty  by  a  sea- 
num  to  recover  for  an  injury  alleged 
to  hare  been  caused  by  defective  ma- 
chinery or  appliances  on  the  ship  is 
governed  by  the  admiralty  law.  Globe 
S.  S.  Co.  V.  Moss,  245  P.  54,  157  C.  O. 
A.  350,  certiorari  denied  38  S.  Ct.  61, 
245  U.  S.  663,  62  L.  Ed.  537. 

Where  part  owner  of  vessel  seeks  to 
employ  it  in  a  dangerous  and  hazardous 
enterprise  without  the  consent  of  and 
over  the 'objection  of  owner  of  other 
half,  a  court  of  admiralty,  upon  appli- 
cation of  latter,  may  order  that  ves* 
lel  be  sold  and  proceeds  distributed. 
The  EUenora  (D.  G.)  252  F.  200. 

(B)  Remedies  in  personam  and  in  rem 

18.  Mode  and  form  of  procedure  In 

geieral^— A  possessory  admiralty  suit 
is  not  limited  by  the  strict  Conditions 
of  the  remedy  by  replevin.  Brooklyn 
Ash  Removal  Go.  v.  Gonnell,  161  N.  Y. 
8.  1006,  175  App.  DIv.  182. 

26.  —  Collisionw— While  tugs  are  li- 
able in  tort  for  a  collision  through 
their  fault,  by  which  their  tow  is  In- 
jured, the  contractor,  who  has  under- 
taken to  render  the  service,  may  also 
be  liable  personally  for  failure  to  prop- 
erly perform  his  contract.  The  Pro- 
dda  (D.  G.)  243  F.  251. 

31.  What  are  proesedings  In  perso- 

Ran  ii  oenerai.»*'Actions  'n  rem'*  are 
prosecated  to  jenforce  a  right  to  the 
thing  arrested,  to  perfect  a  maritime 
privileKe  or  lien  attached  to  a  vessel 
or  cargo,  or  both,  and  in  which  the 
thing  to  be  made  responsible  is  pro- 
ceeded against  as  the  real  party;  and 
"actions  in  personam'*  are  those  in 
vhich  an  individual  is  charged  person- 
ally in  respect  to  some  matter  of  ad- 
miralty and  maritime  jurisdiction,  and 
in  which  the  process  and  proceedings 
are  different  from  those  in  an  action  in 
rem;  so  that  a  suit  in  the  French  Tri- 
bonal  of  Commerce  at  Oran,  Algeria, 
hy  the  master  of  a  British  vessel 
against  the  master  of  a  Norwegian  ves- 
sel, claiming  damages  for  collision,  in 
which  that  tribunal  ordered  a  "protec- 
tive seirare,"  and  received  a  letter  of 
indemnity,  and  released  the  vessel  from 
attachment,  was  a  suit  in  personam, 
and  not  a  proceeding  in  rem.  The 
Kong»li  (D.  G.)  252  F.  267. 

37.  firouttds  for  proceedings  in  per- 
MBam—Soppliesw— Under  Act  June  23. 
1910, 1  4  (Comp.  St.  1916,  §  7786),  and 
Admiralty  Rules  12  and  13,  parties 
having  claims  for  services  and  supplies 
held  entitled  to  proceed  against  owner 
of  vessel,  who  had  received  insurance 
mo&ey,  Id  personam.    Henslee  v.  West 


Kentucky  Coal  Co.,  241  F.  609,  154  C. 
0.  A.  367. 

39. Liability  of  city-— A  city  held 

liable  in  admiralty  for  the  sinking  of  a 
steamer  through  the  negligence  of  fire- 
men operating  from  a  fireboat.  City 
of  Chicago  v.  White  Transp.  Co.,  243 
F.  368,  156  C.  C.  A.  138,  certiorari  de- 
nied 38  a.  Ct..60,  245  U.  S.  660,  62 
Ii.  Ed.  535. 

47.  Grounds  of  proceedings  In  rem.— 

A  claim  of  a  charterer  for  dead  freight, 
which  is  in  the  nature  of  one  for  loss 
of  profits,  is  not  enforceable  in  a  suit 
in  rem  as  a  lien  on  the  vessel.  Clin- 
ton V.  Smith  &  Terry,  249  F.  119,  161 
0.  C.  A.  171,  modifying  decree  The 
Benefactor  (D.  C.)  242  F.  682. 

A  ship  held  liable  in  rem  for  freight 
money  collected  by  tlie  owners  for  the 
benefit  of  a  charterer,  but  not  paid 
over.  The  Seguranca  (C.  0.  A.)  250 
F.  19. 

51.  — -  Salvage  services.— The  rais- 
ing of  a  sunken  vessel,  which  lay  at  the 
bottom  of  a  narrow  and  much- traveled 
and  navigable  stream,  was  a  salvage 
service,  entitling  the  salvor  to  a  prior 
lien,  enforceable  in  rem,  whether  It  was 
rendered  under  contract  or  not,  for  the 
vessel  was  in  danger,  etc.  Great  Lakes 
Towing  Co.  V.  St.  Joseph-Chicago  S.  S. 
Co.  (C.  G.  A.)  253  F.  635. 

57.  — -  Torts  In  generals— A  scow, 
although  under  demise  to  a  charterer, 
held  liable  in  rem  for  injury  to  another 
scow  in  collision.  The  Willie,  231  F. 
805,  146  G.  G.  A.  61. 

The  owner  of  a  vessel  has  a  lien  aris- 
ing out  of  a  collision,  given  by  the  gen- 
eral maritime  law  ot  the  United  States, 
which  may  be  enforced  by  an  action  in 
rem.    The  Kongsli  (D.  C.)  252  F.  267. 

59.  -^  Death    caused    by    wrongful 

actd— Whether  a  proceeding  in  rem  can 
be  maintained  against  a  vessel  for 
tort  causing  death  depends  upon  the 
construction  of  the  state  laws.  The 
Merrimac  (D.  C.)  242  F.  572. 

89.  Defenses  In  general— Contributo- 
ry negligence.— The  last  clear  chance 
rule  is  not  applicable  in  collision  cases. 
The  Norman  B.  Ream  (C.  G.  A.)  252 
F.  409. 

101.  Laches  and  stale  demands.— See 
The  Alabama,  242  F.  431,  155  G.  C.  A. 
207. 

Where  proceeds  of  sale  of  vessel  are 
insufficient  to  pay  uncontested  liens,  de- 
fense of  laches  as.  to  one  lien  can  be 
raised  only  by  one  having  lien.  The 
Cora  P.  White  (D.  G.)  243  F.  246. 

124.  Dismissal.— The  premature  com- 
mencement of  a  suit  in  admiralty  is 
not  ground  for  dismissal,  but,  if  the 
right  to  libel  accrues  before  hearing, 
will  affect  only  the  matter  of  costs. 
Munson  S.  S.  Line  v.  Glasgow  Nav. 
Co.,  235  F.  64,  148  G.  C.  A.  558. 

Mere    insufficiency    of    the     ovidence 
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taken  in  support  of  a  libel  in  admiralty 
is  not  ground  for  dismissal  of  the  suit 
if  the  evidence  in  support  of  the  answer 
supplies  the  deficiency.  The  Louise 
Rugge  (D.  O.)  234  F.  76*8,  decree  af- 
firmed (C.  C.  A.)  239  F.  458. 

(C)  Pariiea 

141.  Libelants— -Charterer.— A  char* 
terer,  in  a  suit  by  the  owner  to  recov- 
er the  vessel  and  also  charter  hire,  held 
entitled  to  maintain  a  cross  libef  based 
on  claims  arising  out  of  the  same  mari- 
time contract  The  Arlyn  Nelson  (D, 
C.)  243  F.  415. 

158.  .-.  Objections  to  misjoinder  or 
nonjoinder  and  waivel*  thereof.— Right 
of  respondent,  in  suit  begun  by  libel  in 
personam  for  death  by  capsizing  of  ves- 
sel, to  object  that  new  claims'  of  new 
claimantB  could  not  be  introduced  with- 
out service  Of  process,  held  not  lost, 
where  respondent  excepted  that  it  could 
not  be  called  upon  to  answer  the 
amended  libel  as  to  additional  parties. 
In  re  Indiana  Transportation  Co.,  37  S. 
Ct.  717,  244  U.  S.  456,  61  L.  Ed.  1253. 

159.  Defendantsw— A  motion  by  the 
libelant  in  a  collision  suit  against  a  tug 
and  her  tow  to  dismiss  as  to  the  tug 
with  leave  to  proceed  against  the  tow 
alone  held  properly  denied  under  Ad- 
miralty Rule  59.  The  Teaser,  246  F. 
219,  158  C.  0.  A.  379,  affirming  decree 
(D.  C.)  229  F.  476. 

162.  —  Bringing  In  new  parties  at 
instance  of  defendant—Dismissal  of  a 
petition  bringing  in  a  charterer  under 
admiralty  rule  59,  in  a  suit  for  Injury 
to  a  stevedore,  held  without  prejudice 
to  respondent.  The  Wilhelmina,  232  F. 
430,  146  C.  C.  A.  424. 

Where  subcharterer  libeled  charterer 
to  recover  damages  to  cargo  on  ac- 
count of  alleged  unseaworthiness  of 
vessel,  and  charterer  filed  petition  un- 
der admiralty  rule  59  to  bring  in  one 
who  executed  charter  party  as  manag- 
ing owner,  and  he  answered,  case 
should  be  treated  as  if  libel  had  orig- 
inally been  filed  against  both  charterer 
and  managing  owner.  Guneo  Import- 
ing Co.  V.  American  Importing  &  Trans- 
portation Co.,  247  F.  413,  159  C.  C.  A. 
467,  affirming  decree  (D.  C.)  241  F.  421.  ' 

Admiralty  rule  59  permitting  the 
bringing  in  of  other  parties  on  petition 
of  a  respondent,  is  not  limited  to  colli- 
sion cases,  nor  to  cases  where  a  joint 
liability  is  alleged  in  the  petition.  A 
steamship,  libeled  for  failure  to  deliver 
cargo,  held  entitled  to  bring  in  under 
^admiralty  rule  59  another  vessel,  on  an 
allegation  that  the  cargo  was  tranship- 
ped on  such  vessel,  as  permitted  by  the 
bills  of  lading.  The  Cetriana  (D.  C.) 
232  F.  175. 

166.  Claims'  to   property,  and   inter- 
vention  and   bringing   In   new   parties. 

— New  claims  of  new  claimants  may 
not,  without  service  of  process,  be  in- 
troduced by  amended  libel  into  existing 
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suit,  begun  by  libel  in  personam,  for 
death  by  capsizing  of  vessel,  though  re- 
spondent has  appeared  in  suit.  In  re 
Indiana  Transportation  Co.^  37  S.  Ct 
717,  244  U.  S.  456,  61  L.  Ed.  125.3. 

In  a  proceeding  to  enforce  maritime 
liens  on  a  vessel  which  had  been  char- 
tered, where  the  owner  intervened 
claiming  the  vessel,  the  court  might  in 
its  d.scretion  allow  the  owner  to  file  a 
petition  against  the  charterer  to  obtain 
reimbursement  for  any  lien  perfected 
against  the  vessel.  The  Louis  Dolive 
(D.  C.)  236  F.  279. 

Charterer  of  vessel  held  not  entitled 
to  intervene,  filing  cross-libel  for  libel- 
ant's, failure  to  comply-  with  contract  to 
furnish  a  marine  railway  for  use  of 
vessel,  unless  such  contract  be  the 
same  as  one  with  owner  by  virtue  of 
which  libelant  asserted  a  lien  against 
vessel.  The  Alliance  (D.  C.)  236  F. 
361. 

The  suggestion  to  an  admiralty  court 
that  a  ship  sought  to  be  libeled  is  the 
property  and  in  possession  of  a  foreign 
government  may  be  made  by  the  ap- 
propriate officer  of  our  government,  or 
by  a  duly  accredited  representative  of 
•the  foreiCT  government  The  MaJDO 
(D.  C)  252  F.  627.  ^ 

While  a  claim  of  immunity  of  a  ves- 
sel in  the  service  of  a  foreign  govern- 
ment from  arrest  under  process  from 
a  court  of  the  United  States  mav  prop- 
erly be  presented  by  the  Department 
of  Justice,  the  court  may,  in  its  discre- 
tion act  on  suggestion  of  the  Embassy 
of  the  foreign  government  The  Ro- 
seric  (D.  C)  254  F.  154. 

186.  Death  of  party.^A  libel  for  in- 
juries to  fl  stevedore  filed  in  the  dis- 
trict of  Marvland,  whose  Code  Pnb. 
Gen  Laws  1904.  art.  75.  §  26.  provides 
that  no  action  for  personal  iniuries 
shaU  abnte  by  reason  of  the  death  of 
the    plaintiff,    does,  not   abate    on    the 

cTsatp.'^m''"*-    "n"*  student  (D. 

{D)  Process  and  appearance  ^ 
194.  Property  subject  to  process- 
Property  of  government.— Where  ship 
and  its  equipment  was  requisitioned  in- 
to public  service,  and  the  officers  and 
crew  continued  to  operate  ship,  the 
ship  and  its  officers  and  crew  for  the 
time  being  became  the  sovereign's  in- 
strumentalities, and  the  ship  was  as 
much  in  possession  of  the  sovereign  as 
if  he  had  taken  it  over  by  a  regular 
charter  or  manned  it  for  his  navy,  and 
is  exempt  from  delay  caused  by  arrest 
as  well  as  from  final  condemnation. 
The  Roseric  (D.  C.)  254  F.  154. 

198.  Proceea  in  general..--The  ordi- 
nary monition  issued  in  suits  in  rem 
held  not  to  give  jurisdiction  to  render 
decree  in  personam.  The  Merrimac 
(D.  C.)  242  F.  572. 

202.  - —  Service  in  generals-Service 
of  citation  on  th*  secretary  of  a  cor- 
poration in  a  proceeding  in  personam 
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Bininst  it  in  admiralty  is  good,  be  be- 
ing such  a  head  officer  as  secures 
knowledge  thereof  to  it.  Norfolk 
Southern  Ry.  Co.  ▼.  Foreman,  244  F. 
Sd3, 156  C.  C.  A.  639. 

207.  ProcMs  in  proceedings  In  per* 
sonan— Effect  on  right  to  arrest  of 
local  statutes  abolishing  Imprisonment 
for  dobt.— 8ee  Rosasco  v.  Thompson 
(D.  C.)  242  F.  527. 

211.-.  Attachment  of  property  to 
enforce  appearance^— District  Court 
held  authorized  to  issue  writ  of  at- 
tachment in  suit  in  personam  in  ad- 
miralty, though  no  rule  has  been  adopt- 
ed for  its  issuance.  Rosasco  v.  Thomp- 
son (D.  C.)  242  F.  527. 

216.  —  Issne  of  foreign  attachment 
or  Ornish ment^—Where  cleric  of  court, 
without  direction  of  Judge,  entered  or- 
der directing  issuance  of  foreign  at- 
tachment in  admiralty,  held  that,  de- 
spite Supreme  Court  Rules  in  Admiral- 
ty, rule  7,  court  might  sanction  action 
of  clerk  after  entry  of  order,  same  as 
before  en  try  r  Gottesman  v.  Canada 
Atlantic  &  Plant  S.  S.  Co.  (D.  C.)  24^ 
F.  956. 

226.  Process  In  proceedings  In  rem^— 

A  decree  in  rem  cannot  be  rendered 
aptinst  a  vessel  by  an  admiralty  court, 
where  no  attachment  was  ever  served. 
The  Merrimac  (D.  C.)  242  F.  572. 

229.  -^  Sutnciency   of   warrant.— A 

warrant  of  attachment  issued  in  a  suit 
in  personam,  while  not  in  the  prescrib- 
ed form,  held  to  substantially  comply 
with  the  requirements  of  admiralty  rule 
2.   The  Horsa  (D.  C.)  282  F.  993. 

231.  —  Second  arrest.— While  nor- 
mally a  vessel,  once  arrested  and  dis- 
charged, may  not  be  re-arrested  for 
the  same  cause  of  action,  yet  if  the 
stipulation  was  entered  into  improvi- 
dently,  or  through  fraud  or  mistake,  the 
conrt  may  order  a  new  arrest;  so, 
where  vessels  libeled  for  towage  serv- 
ice  were  released,  they  may  be  re- 
arrested on  an  amended  libel  setting 
forth  other  items,  provided  such  items 
constitute  separate  causes  of  action, 
but  not  if  the  items  which  were  omit- 
ted from  the  original  libel  were  part 
of  the  several  breaches  of  a  single  con- 
tract. In  re  John  B.  Rose  Co.  (D.  C.) 
254  F.  367. 

244.  Appearance— Effect  of  appear- 
ance in  action  In  personam.^— A  cor- 
poration defendant,  appearing  special- 
ly to  object  to  service  of  process  as 
insufficient,  waives  objection  by  answer- 
ing and  going  to  trial  on  the  merits, 
after  ruling  against  it,  the  court  hav- 
ing jurisdiction  of  subject-matter  and 
the  parties  being  within  the  court's  ter- 
ritorial jurisdiction.  Norfolk  Southern 
By.  Co.  V.  Foreman,  244  F.  353,  156 
C.  C.  A.  639. 

Filing  of  exceptions  to  libel  and  an- 
swer thereto,  held  to  give  admiralty 
court  jurisdiction  to  vender  decree  in 


personam,  though  process  was  not  serv- 
ed to  support  such  decree.  The  Mer- 
rimac (D.  C.)  242  F.  572. 

246.  — —  Effeot  of  appearance  in  pro« 
oeedings  In  rem.— Where  the  claimant 
of  a  vessel  libeled  had. notice  and  ap- 
peared on  the  return  day  but  did  not 
file  its  answer,  it  is  immaterial  that 
notice  of  the  seizure  and  the  time  when 
the  libel  would  be  heard  were  not  pub- 
lished as  required  by  general  admiralty 
rule  9.  St.  Charles  Amusement  & 
Transportation  Co.  v.  filhardt  (0.  C. 
A.)  254  F.  275. 

{GJ  Bonds,    iiipuiatiotu,    or   other   te- 

curitv 

262.  Bonds  and  stipulations  In  gen- 
eral-Construction of  stipulation.— An 
insurer,  which  was  a  damage  claimant 
in  a  proceeding  for  limitation  of  lia- 
bility, held  concluded  by  a  stipulation 
as  to  the  time  from  which  it  was  en- 
titled to  interest  The  Princess  Vic- 
toria, 242  F.  918,  155  C.  C.  A.  506. 

278. Necessity.— The  owner  of  a 

vessel  seized  under  foreign  attach- 
ment, who  has  not  been  served  with 
process,  is  not  required  to  e\ve  a  stipu- 
lation for  value  as  a  condition  prece- 
dent to  entering  appearance  to  delend 
the  suit.  E.  G.  Lyons  &  Raas  Co..  v. 
Deutsche  Dampschiffahrts-Gesselschaft 
Kosmos  (D.  C.)  243  F.  202. 

280.  Effect  of  givihg.— A  gar- 
nishee in  admiralty  held,  under  admi- 
ralty rule  37,  entitled  to  release  from 
further  responsibility  by  giving  a  stip- 
ulation for  the  undisputed  amount  in 
his  hands,  to  abide  the  decree  of  the 
court.  The  Olson  &  Mahony  (D.  C.) 
231  F.  559. 

282.  Security  for  release  of  vessel  cr 
other  property  In  proceeding  In  rem.— 

See  Soci^t6  Napth^s  Transports  v.  Bis- 
BO  Towboat  Co.,  241  F.  463.  154  C.  C. 
A.  295,  certiorari  denied  Societe  Naph- 
tes  Transports  v.  Same,  38  S.  Ct.  11, 
62  L.  Ed.  532. 

(H)  Pleading,  peiiiiont,  and  motions 

291.  LIbelw— A  libel  held  not  to  allege 
facts  which  gave  libelant  a  maritime 
lien  on  a  dredge  for  the  sinking  of  a 
barge  used  in  connection  with  the 
dredge.  The  Dixie,  249  F.  46,  161  C. 
C.  A.  106,  affirming  decree  (D.  C.)  236 
F.  607. 

313.  Answer.— Admiralty  rule  32, 
providing  for  dismissal  of  libel  for  fail- 
ure of  libelant  to '  answer  interrogato- 
ries propounded  by  defendant,  is  not 
extended  to  defendants  by  equity  rule 
58,  so  as  to  warrant  striking  of  answer 
for  failure  to  reply  to  interrogatories. 
The  Fred  B.  Richards  (D.  C.)  248  F. 
956. 

331.  Cross-llbelw— Where,  in  a  pro- 
ceeding to  enforce  maritime  lien  on  a 
vessel,  the  owner  intervened  claiming 
the  vessel  and  then  filed  a  petition 
against    the    corporate    charterer,    the 
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owner  cannot  in  that  proceedinir  set  up 
the  defective  incorporation  of  the  char- 
terer and  try  out  question  of  liability  of 
stockholders  of  charterer.  The  Louis 
Dolive  (D.  C.)  236  F.  279. 

333.  Reply— Neoesstty.— See  Keatley 
V.  United  States  Trust  Co.  (C.  C.  A.) 
249  F.  29. 

338.  interrogatories— Time  and  man- 
ner of  propounding^— See  The  Fred  E. 
Richards  (D.  C.)  248  F.  956. 

343.  Exceptions  to  pleadings— Time 
for  making.— Under  the  liberal  rules  of 
pleading  in  admiralty,  exceptions  to  the 
libel  may  be  taken  in  the  answer,  al- 
though the  better  practice  is  to  except 
before  answering.  The  Elisabeth  Van 
Belgie  (D.  C.)  248  F.  1006. 

345. Hearing  and  determination. 

—-Where  claimant  excepted  to  libel  on 
ground  that  no  admiralty  lien  was  in 
existence  or  had  been  created,  allega- 
tions of  libel  are  for  purpose  of  excep- 
tions admitted.  The  Schuylkill  (D.  0.) 
249  F.  781. 

350.  Amendment  of  pleadings  In  gen- 
eral—Discretion of  courtw-^he  allow- 
ance of  an  amendment  of  the  libel  in  a 
suit  in  personam,  setting  up  an  addi- 
tional claim  for  damages  growing  out 
of  the  same  alleged  breach  of  charter, 
held  within  the  discretion  of  the  court. 
Clinton  v.  Smith  &  Terry,  249  F.  119, 
161  C.  G.  Av  171,  modifying  judgment 
The  Benefactor  (D.  C.)  242  F.  582. 

353.  Amendment  of  ilbel.— Where  the 
libel  of  one-fourth  interest  in  a  steam- 
er failed  to  show  that  libelant  was  the 
holder  of  the  legal  title,  an  amendment 
so  showing  should  be  allowed,  where  li- 
belant asserted  he  intended  to  plead  a 
legal  title,  and  it  appeared  that  in  the 
event  of  dismissal  libelant  would  have 
great  difficulty  in  enforcing  his  rights. 
The  Olga  (D.  C.)  254  F.  439. 

355. As    to    parties.- Leave    to 

add,  at  trial,  amendment  to  libel  where- 
by original  individual  Ubelant  and  an- 
other were  made,  as  partners,  joint 
parties  libelant  held  not  improper; 
cause  of  action  not  being  changed,  lia- 
bility of  sureties  on  stipulation  given  to 
procure  release  of  vessel  not  being  en- 
larged and  amendment  of  answer  so  as 
to  deny  partnership  being  granted. 
The  D.  J.  Sawyer,  236  F.  913,  150  C. 
O.  A.  175. 

357. irttrodocing    new   cause   of 

action. — A  court  of  admiralty  held  to 
have  power  in  its  di^scretion  to  permit 
the  amendment  of  a  libel  in  personam 
to  set  up  an  additional  claim  growing 
out  of  the  same  breach  of  charter. 
The  Benefactor  (D.  C.)  242  F.  582. 

Where  libel  alleged  that  master  of 
vessel  contracted  with  captain  of  libel- 
ant's tug  for  towage  of  vessel  into  and 
out  of  harbor,  and  that,  though  libel- 
ant was  ready  and  willing,  the  master 
repudiated  his  contract  for  outward 
towage,  proposed  amendment,  alleging 
particulars    of    contract    and    circum- 
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stances  under  which  it  was  made,  but 
which  did  not  vary  terms  of  libel,  is 
germane,  and  was  properly  aUowed. 
The  Holthe  (D.  O.)  249  F.  783. 

361.^  Time  for  amendment  of  plead- 
ings^—Where  leave  to  make  trial 
amendments  to  libel  and  answer  is  ob- 
tained, such  amendments  should  be  put 
in  form  and  entered  of  record  before 
final  decree  is  entered.  The  D.  J. 
Sawyer,  236  F.  913,  150  C.  O.  A.  175. 

376.  Issues,  proof,  and  variance- 
Pleading  and  proofs— Defense  of  laches 
in  libel  to  enforce  maritime  lien,  not 
raised  by  pleadings,  cannot  be  consid- 
ered. The  Cora  P.  White  (D.  O.)  243 
F.  246. 

To  prevent  surprise  and  promote  the 
due  administration  of  justice,  parties 
are  held  in  admiralty,  as  in  other 
branches  of  jurisprudence,  to  the  posi- 
tions respectively  taken  by  them  in 
their  pleadings.  The  Ogeechee  (D.  G.) 
248  F.  803. 

377.  -*—  Evidence  admissible  under 
pieadlngSd— In  admiralty,  unless  defend- 
ant pleads  a  surprise  and  procures 
contii^uance,  testimony  of  concurring 
circumstances  indicating  negligence, 
though  not  particularly  or  specifically 
pleaded,  may  be  admitted.  Norfolk 
Southern  Ry.  Co.  v.  Foreman,  244  F. 
353,  156  C.  C.  A.  639. 

(/)  Evidence,    and    taking    and    filing 

proofs 

392 ■/2-  Rules  of  evidence  and  mode  of 
proof  In  general— J  odiclaJ  notices-It  is 

permissible  for  an  adii^iralty  judge,  in 
considering  and  determining  questions 
of  fact  relating  to  navigation,  to  use 
his  own  personal  knowledge  and  ex- 
perience. The  Eleanore,  248  F.  472, 
160  C.  O.  A.  482. 

393.  Presumptions     in     generai.^In 

absence  of  proof,  it  will  be  presumed 
that  one  intervening  in  libel  for  sup- 
plies and  claiming  a  vessel  as  agent  for 
owners  was  authorized  to  do  so.  ^e 
Bronx,  246  F.  809,  159  C.  C.  A.  111. 

Where  heavily  loaded  lighter  in  tow 
of  a  tug  capsized  at  a  time  when  the 
vessel  was  proceeding  at  a  rate  not  in 
excess  of  three  miles  an  hour,  and 
there  was  nothing  to  show  negligence 
on  the  part  of  the  tug,  the  doctrine  of 
res  ipsa  loquitur  does  not  apply,  and 
will  not  support  a  recovery  against  the 
tug.  The  Edgar  F.  Coney  (D.  C.) 
250  F.  271. 

395.  Burden  of  proof  In  generals— 
The  burden  of  proving  that  damage  to 
cargo  from  sea  water  which  entered 
the  vessel  was  due  to  perils  of  the  sea 
rests  upon  the  vessel.  The  Jeanie,  236 
F.  463,  149  O.  C.  A.  515,  reversing  de- 
cree The  Jeannie  (D.  C.)  225  F.  178. 

The  party  found  in  fault  upon  the 
merits  in  a  suit  for  injury  to  a  ves- 
sel, although  otherwise  than  in  colli- 
sion, must  bear  whatever  inconvenience 
of  hardship  there  may  be  in  proving 
the  exact  amount  of  damages  sustain- 
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ed.  The  Mason,  249  P.  718,  161  C.  O. 
A.  628. 
jVbere  canal  boat,  being  towed  by  a 
tag  through  a  presumably  safe  and 
well-marked  channel,  was  grounded 
and  sank,  the  tug  has  the  burden  of  ex- 
cusing failure  in  performance  of  her 
undertaking.    The  Westerly  (G.  C.  A.) 

249  F.  938. 

The  burden  of  showing  that  a  tug 
exercised  all  resources  of  good  sea- 
manship for  preservation  of  its  tow  Is 
upon  the  tug  in  suit  for  salvage  of  its 
tow.  The  Joseph  F.  Clinton  (C.  C.  A.) 

250  P.  977. 

While  the  burden  of  proving  negli- 
gence of  a  tug  ordinarily  rests  on  the 
libelant,  the  mere  occurrence  of  injury 
to  the  tow  may  under  some  circum- 
stances raise  a  presumption  of  negli- 
gence and  cast  the  burden  of  proof  on 
the  tog.  Gilchrist  Transp.  Go.  v.  Great 
Lakes  Towing  Go.  (D.  G.)  237  F.  432. 

A  tng,  which  relies  on  inevitable  ac- 
cident as  a  defense  to  a  suit  for  injury 
to  her  tow^  must  show  what  the  cause 
of  the  injury  was,  or  all  possible  caus- 
es, and  in  either  case  that  the  result 
was  inevitable.    Id. 

396.  — —  Burden  of  proof  in  oolilslon 

caMS^— Where  a  vessel  has  committed 
a  positive  breach  of  a  statutory  duty, 
she  must  show,  not  only  that  her  fault 
probably  did  not  contribute  to  a  colli- 
sion, but  that  it  could  not  have  done  so. 
The  Thielbek,  241  F.  209,  154  G.  G.  A. 
129,  affirming  decree  (D.  G.)  218  F. 
251.  . 

A  vessel,  proceeding  in  violation  of 
statutory  requirements  at  the  time  of 
a  collision,  to  escape  liability,  must 
show  such  violation  did  not  contribute 
to  the  collision.  GarroU  v.  Gity  of 
New  York,  249  F.  453,  161  G.  G.  A. 
411. 

If  a  tow  collides  with  another  ves- 
sel, it  is  not  liable  for  the  damage 
cansed  thereby,  unless  some  negli- 
gence contributing  to  the  collision  is 
proved  against  it  The  G.  W.  MiUs  (D. 
C.)  241  F.  2M,  decree  affirmed  The 
Mary  Wittich,  241  F.  378,  154  G.  G. 
A.  651. 

400.  Admisslbttity  of  evidence  In 
general— Admissibility    and    proof    of 

docomentSi^-On  an  issue  as  to  injury 
to  a  tow  by  stranding,  not  only  the  oral 
testimony  of  marine  surveyors  but 
their  reports  or  surveys,  as  documen- 
tary evidence,  are  admissible.  The 
Mason,  249  F.  718,  161  C-  G.  A.  628. 

404.  Weight  and  sufllciency  of  evi- 
denced—Possible claimants,  such  as  the 
owner  of  a  tow,  should  be  notified  of 
a  survey  of  a  tug,  whose  propeller 
shaft  broke  and  allowed  the  tow  to  b^ 
stranded,  if  the  survey  is  to  have  any 
Weight  as  evidence.  The  Westchester 
(C.  C.  A.)  254  F.  576. 

411.  Pleadings  as  evidenco— Admis- 
tlOBs  In  answer^— Admission  as  to 
speed  of  steamer  libeled  contained  in 


answer  I  to  libelant's  interrogatories, 
which  answer  was  verified  by  master  of 
the  steamer,  claimant,  must  be  given 
weight  The  Sagamore,  247  F.  743, 
169  G.  G.  A.  601. 

(</)  Hearing  or  trial,  and  decision 

426.  Course  and  oondnot  of  hearing 
—Order  of  hearing  eauses^— In  a  suit 
for  breach  of  charter  of  a  boat  injured 
in  collision,  in  which  third  parties  al- 
leged to  be  in  fault  for  the  collision 
were  also  joined,  the  tort  issues  must 
be  first  tried;  the  charterer  not  being 
liable  if  damages  were  recovered  from 
the  tort-feasors.  The  Stella  (D.  G.) 
243  F.  216. 

436.  Deeision— Damages  and  expens- 
es In  generals— Where  both  vessels 
which  collided  were  at  fault,  the  lia- 
bility must  be  divided.  The  Norman  B. 
Ream  (G.  G.  A.)  252  F.  409;  The  Gity 
of  Erie  (D.  G.)  250  F.  259. 

Master  and  owners  of  vessel  sunk  in 
collision  through  violation  of  interna- 
tional rule  16  cannot  escape  appor- 
tionment of  damage,  though  other  ves- 
sel was  palpably  at  fault.  Lie  v.  San 
Francisco  &  Portland  S.  S.  Go.,  37  S. 
Gt.  270,  243  U.  S.  291,  61  L.  Ed.  726, 
affirming  judgment  The  Beaver,  219  F. 
134. 135  G.  G.  A.  32. 

440.  — —  Aliowanee  of  intero8t.P-As 

the  party  responsible  for  damages  re- 
sulting from  a  collision  became  liable 
when  it  occurred,  interest  on  the 
amount  of  such  damages,  if  not  then 
paid,  was  allowable  from  that  date. 
The  El  Monte  (G.  G.  A.)  252  F.  59. 

In  collision '  cases,  the  allowance  of 
interest  on  the  award  rests  in  the  dis- 
cretion of  the  court;  but,  where  there 
are  no  special  circumstances  affecting 
the  matter,  the  general  rule  should  be 
applied.  The  Ada  (D.  G.)  239  F.  363; 
In  re  Great  Lakes  Dredge  &  Dock  Go. 
(D.  C.)  250  F.  916. 

In  collision  cases,  the  general  rule  is 
that  interest  on  the  damages  eventually 
awarded  should  be  computed  from  the 
date  of  the  collision,  or  from  the  dates 
when  payments  for  the  necessary  re- 
pairs were  actually  made.  Interest  on 
demurrage  should  be  computed  from 
the  time  the  vessel  returned  to  serv- 
ice. In  re  Great  Lakes  Dredge  &  Dock 
Go.  (D.  C.)  250  F.  916. 

Where  suit  for  collision  was  not 
brought  until  four  years  after  collision, 
and  was  not  brought  on  for  trial  until 
two  years  later,  libelant,  on  recovery, 
held  not  entitled  to  interest.  The  James 
McWilliams,  240  F.  951,  153  C.  G.  A. 
637. 

Interest  on  an  award  of  damages  for 
collision  held  properly  allowable  only 
from  date  of  decree.  The  Mary  B.  Gur- 
tis  (G.  G.  A.)  250  F.  9. 

The  owners  of  a  chartered  ship  held 
entitled  to  interest  on  an  amount  due 
them  from  the  charterer,  but  retained 
by  the  charterer  through  a  mutual  mis- 
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take,  when  settlement  was  made.  The 
Seguranca  (0,  C.  A.)  250  F.  19. 

Where  a  tug  was  liable  for  injuriea 
suffered  by  a  ship  in  towage,  interest 
on  the  amount  actually  expended  in  re- 
pairs, etc.,  held  properly  allowed, 
though,  because  of  libelant's  delay  in 
bringing  the  case  on  for  final  hearing, 
interest  was  not  allowed  for  the  full 
time  between  the  date  of  injury  and  the 
decree.  Gray's  Harbor  Tugboat  Co.  v. 
Petersen,  250  F.  956,  163  C.  C.  A.  206. 

448.  Rehearing  or  new  triaid— An  ap- 
plication, made  six  months  after  the 
hearing  in  a  suit  in  admiralty  for  a 
personal  injury,  to  reopen  the  same  to 
admit  further  evidence  on  the  question 
of  damages,  held  addressed  to  the  dis- 
cretAun  of  the  court.  The  1.  F.  Outtp- 
man,  241  F.  836,  154  C.  C.  A.  538,  af- 
firming decree  <D.  C.)  215  F.  127,  cer- 
tiorari denied  Scully  ▼.  Kazarian,  38  S. 
Ct.  9,  62  L.  Ed.  529. 

(JBT)  Commiasionera  and  proceedings  he- 

lore  them 

.452.  Reference  to  oommiselonor»« 
When  ordered.— While  it  is  an  ancient 
custom  to  adduce  evidence  in  admiralty 
before  commissioners  and  examiners, 
and  references  of  special  questions  to 
specially  qualified  persons,  neverthe- 
less an  admiralty  court  cannot,  without 
consent  of  parties,  send  merits  of  cause 
for  trial  before  commissioner  or  ref- 
eree. The  Bronx,  246  F.  809,  159  C. 
C.  A.  111. 

A  marshal's  charge  for  raising  an  at- 
tached vessel  being  contested  on  the 
ground  that  she  sank  through  his  fault, 
the  matter  must  be  referred,  and  can- 
not be  determined  on  affidavits.  The 
Neptune   <C.  C.  A.)  252  F.  129. 

464.  Objections  and  exceptions  to  rul- 
ings and  report— Necessity  of  excep- 
tions—For good  cause  shown,  court 
may  consider  exceptions  to  report  of 
commissioner,  although  not  filed  with- 
in time  prescribed  by  rules,  since  find- 
ings and  conclusions  of  the  commission- 
er are  advisory  only.  The  Coquitlam 
City  (D.  C.)  243  F.  767. 

{L)  Decree,  and  enforcement  thereof 

475.  Rendition,  form,  and  requisites 
in  general— On  recovery  against  sev- 
eral defendants.— The  owner  of  a  yes- 
scl,  injured  by  the  concurring  fault 
of  a  towing  tug  and  the  owner  of  a 
drawbridge,  is  entitled  in  admiralty  to 
a  decree  for  half  damages  against  each, 
with  the  right  to  collect  from  either 
any  deficiency  arising  through  default 
in  payment  by  the  other.  Great  Lakes 
Towing  Co.  V.  Masaba  S.  S.  Co.,  237 
F.  577,  150  C.  C.  A.  459. 

482.  Decree  by  default  or  pro  oonfes- 
so— Effect  of  default.— Where  respond- 
ents filed  an  answer,  but  failed  to  an- 
swer interrogatories  addressed  by  li- 
belant to  them,  their  default  does  not 
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warrant  a  decree  pro  confesso  against 
respondents.  The  Fr6d  E.  Kichards 
(D.  C.)  248  F.  956.  ^ 

483.  Opening  or  setting  aside  decree 
by  default  or  pro  oonfesso^-Under  gen- 
eral admiralty  rule,  29,  providing  that 
the  court  may  in  its  discretion  set  aside  a 
default  of  a  defendant,  the  court  should 
consider  in  a  general  way  the  questions 
proposed  to  be  raised,  as  bearing  on 
the  question  whether  the  defendant  has 
been  deprived  of  any  important  right. 
St.  Charles  Amusement  &  Transporta- 
tion Co.  V.  Elhardt  (C.  C.  A.)  254  F. 
275. 

The  attorneys  for  the  individual  de- 
fendant, in  action  against  a  ship  and  its 
owner,  having  allowed  default  without 
notifying  the  court  of  his  death,  motion 
to  allow  his  representatives  to  contest 
the  action  in  his  place,  made  after 
term  of  court  and  time,  under  admiralty 
rule  40,  for  moving  to  open  default, 
win  be  denied.  The  Gilbert  R.  Green 
(D.  C.)  243  F.  927. 

485.  —  Grounds.— The  refusal  of 
the  District  Court  to  set  aside  a  de- 
fault, and  allow  the  claimant  of  a  ves- 
sel Ubeled  to  answer  after  sale,  held 
not  an  abuse  of  discretion;  it  appear- 
ing the  defendant  had  actual  notice  and 
that  irregularities  before  the  sale  were 
merely  technical,  etc.  St.  Charles 
Amusement  &  Transportation  Co.  y. 
Elhardt  (C.  C.  A.)  254  F.  275. 

500.  Operation  and  effect  of  decree- 
Parties  and  privies.— Where  libelant 
had  previously  libeled  a  vessel  in  rem 
for  personal  injuries,  and  the  vessel 
had  been  claimed  by  respondent  through 
its  agent,  held,  that  the  judgment  ren- 
dered in  the  first  proceeding  might  be 
pleaded  by  respondent  as  res  judicata. 
Sullivan  v.  Nitrate  Producers'  S.  S. 
Co.  (D.  0.)  254  F.  361. 

505.  —  Issues  raised  and  determin- 
ed.—That  a  vessel  in  a  suit  for  collision 
unsuccessfully  contended  that  she  was 
not  in  fault  does  not  estop  her  from 
alleging  such  fault  in  a  subsequent  suit 
to  charge  her  pilot  with  responsibility 
therefor;  but  an  adjudication  that  a 
vessel  was  in  fault  for  a  collision  be- 
cause of  the  place  and  manner  of  her 
anchorage  is  conclusive  of  such  fact  in 
a  subsequent  suit  by  the  vessel  against 
her  pilot  to  charge  him  with  responsi- 
bility therefor.  Strathleven  Steamship 
Co.  V.  Baulch,  244  F.  412,  157  C.  C. 
A.  38,  certiorari  denied  Baulch  v. 
Strathleven  S.  S.  Co.,  38  S.  Ct  61, 
245  U.  S.  603,  62  L.  Ed.  537. 

Where  libelant  had  previously  libeled 
a  vessel  and  respondent,  by  its  agent, 
'appeared  and  claimed  the  vessel,  held 
that,  as  both  proceedings  were  intended 
to  enable  libelant  to  recover  for  person- 
al injuries,  the  fact  that  libelant  al- 
leged additional  acts  of  negligence  in 
the  second  does  not  of  itself  prevent 
the  first  judgment  from  being  a  bar  to 
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the  second  libel.     Sullivan   v.  Nitrate 
Producers'  S.  S.  Co.  (1).  C.)  254  F.  »«!. 

542.  Settiag  aside  8ale.p— Where,  on 
libel,  a  perishable  cargo,  consisting  of 
cocoa  beans,  was  sold  to  appellant  for 
6^  cents  a  pound,  held,  that  it  was 
proper  to  set  sale  aside  on  objections 
b7  master;  the  beans  selling  for  ob- 
Tiously  less  than  their  market  value. 
The  Appam,  240  F.  676,  153  O.  C.  A. 
474. 

576.  Disposition  of  proceeds  or  rem- 
MDts— Priorities  of  claims  in  oases  aris- 
iso  upon  tiie  iaIieSd— Although  the  sea- 
son rule  appears  to  have  been  recogniz- 
ed and  followed  upon  the  Great  Lalces, 
yet,  where  a  tug-boat  was  actively  en- 
gaged beyond  the  season,  the  rule  that 
claims  of  equal  ranic  incurred  in  the 
same  calendar  year  should  have  equal 
priority,  while  those  in  subsequent 
years  should  have  priority  over  any 
earlier,  is  properly  applied.  The  John 
J.  FreituB  (D.  C.)  252  F.  876. 

{M)  Appeal  . 

• 

599.  Deeisiens  reviewable— Finality 
ef  Jadoment  in  geveraJ^— A  decree  in  a 
suit  in  rem,  which  releases  the  vessel, 
leaving  nothing  upon  which  the  court 
can  take  further  action,  is  in  effect  a 
final  decree,  and  appealable.  The  At- 
tuaUta,  238  F.  909,  152  C.  C.  A.  43. 

605.  Right  of  review^— Acceptance  by 
a  libelant  of  payment  of  the  portion  of 
a  decree  in  his  favor  held  not  a  bar  to 
his  right  of  appeal  from  another  part 
of  the  decree  against  him  on  a  separate 
csQse  of  action.  The  C.  S.  Holmes, 
237  F.  785,  150  C.  C.  A.  539. 

606.  Presentation  and  reservation  in 
lower  eourt  ef  grounds  of  review^— The 
defense  that  respondent,  who  chartered 
a  scow,  was  liable  only  for  injuries  re- 
sulting from  negligence,  the  charter  be- 
ing a  demise,  cannot  for  the  first  time 
be  raised  on  appeal  from  a  decree  for 
the  owner.  Kennelly  v.  Frederick 
Starr  Contracting  Co.  (0.  C.  A.)  250  F. 
229. 

607.  PartieS^-Where  joint  and  sev- 
eral decrees  were  entered  against  the 
claimant  of  a  libeled  vessel  and  the 
surety  on  its  bond  for  release,  an  ap- 
peal cannot  be  maintained  by  the  claim- 
ant without  the  joinder  of  the  surety 
or  a  summons  and  severance.  The  By- 
lands,  231  F.  101.  145  C.  C.  A.  289, 
certiorari  denied  Joseph  F.  Wilson  & 
Co.  V.  South  Atlantic  S.  S.  Co.,  36  S. 
Ct  727,  241  U.»S.  679,  60  L.  Ed.  1233. 

To  an  appeal  by  claimants  in  a  suit 
in  rem  in  admiralty,  a  surety  company, 
which  executed  the  stipulation  for  re- 
lease of  the  libeled  vessels,  is  an  indis- 
pensable party,  and  must  either  be 
joined  or  notified  and  a  severance  ef- 
fected. The  Bilary  B.  Curtis  <G.  C.  A.) 
260  P.  9. 

620.  Taking  and  perfecting  appeal- 
Assignment  of  errorB^-<See  Kennelly  y. 


Frederick  Starr  Contracting  Co.  (0.  C. 
A.y  250  F.  229. 

An  appellant  in  admiralty,  as  in  eq- 
uity, is  confined  to  the  limits  he  volun- 
tarily imposes  when  he  appeals,  and 
the  court  is  not  required  to  review  in 
his  interest  provisions  of  the  decree 
which  be  has  not  challenged  by  his  ap- 
peal. The  Stadacona,  242  F.  624,  155 
C.  C.  A.  314. 

643.  Amendments,  new  pleadings,  and 
proofs,  and  trial  of  cause  anew— Trial 
do  neve  in  generalw— In  view  of  previous 
practice  in  admiralty  appeals  from  Dis- 
trict to  Circuit  Court,  and  rule  14,  pars. 
6-10  (Comp.  St.  1916,  p.  1294),  relat- 
ing to  the  record  in  admiralty  causes. 
Circuit  Court  of  Appeals  hears  appeal 
in  admiralty  case  de  novo  and  may  in-  ^ 
crease  decree  for  libelant,  though  re- 
spondent alone  appealed.  Consolidated 
Coastwise  Co.  v.  Conley  (C.  C.  A.)  250 
F.   679. 

On  appeal  in  admiralty,  appellate 
court  has  authority  to  consider  case  de 
novo.  The  Kaiser  Wilhelm  II,  246  F. 
786.  159  C.  C.  A.  88,  L.  R.  A.  1918C, 
795,  reversing  decree  (D.  C.)  280  F. 
717. 

An  appeal  in  admiralty  brings  up 
the  whole  case  for  trial  de  novo  and 
the  fact  that  one  party  did  not  appeal 
does  not  preclude  the  court  from  direct- 
ing a  decree  more  favorable  to  him. 
The  Canadia,  241  F..  233,  154  C.  C.  A. 
153,  modifying  decrees,  Field  v.  Hafnia 
S.  S.  Co.  (D.  C.)  234  F.  187  and  236 
F.  599. 

646. Amendment  of  pleadings.— 

Under  rules  7-10  in  admiralty  of  the 
Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit,  a  libelant  on  appeal  may 
properly  be  allowed  to  make  new  allega- 
tions in  a  supplemental  libel.  Munson 
S.  S.  Line  v.  Glasgow  Nav.  Co.,  235  F. 
64,  148  C.  C.  A.  558. 

648. New    proofs    In    generals— 

Under  rules  7-10  in  admiralty  of  the 
Circuit  Court  of  Appeals  for  the  Second 
Circuit,  a  libelant  on  appeal  may  prop- 
erly be  allowed  to  take  new  proofs  in 
the  Circuit  Court  of  Appeals.  Munson 
S.  S.  Line  v.  Glasgow  Nav.  Co.,  235  F. 
64.  148  C.  C.  A.  558. 

652.  Review— Scope  and  extent  of  re- 
view in  generald-^See  §  1585. 

Where  both  parties  to  a  proceediiy 
to  collect  a  penalty  prescribed  by  Ha^ 
ter  Act.  §  5  (Comp.  St  1916,  §  8033), 
consented  to  treat  it  as  one  in  admiral- 
ty, though,  as  the  libel  was  in  personam, 
it  was  not  within  the  admiralty  juris- 
diction of  the  co..rt,  the  award  of  the 
District  Court  should  on  appeal  be 
treated  as  an  admiralty  award,  and  not 
as  a  finding  of  a  jury.  U.  S.  v.  James 
W.  Elwell  &  Co.  (C.  C.  A.)  250  F.  939. 

655.  — ^  Review  of  Interlocutory  de- 
cree on  appeal  from  final  decree.— An 
appeal  to  a  Circuit  Court  of  Appeals 
from  a  District  Court  in  admiralty 
brings  the  case  up  for  trial  de  novo  so 
that  the  court  may  review  interlocutory 
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decree  not  appeal«d  from.  Reid  t. 
Fargo,  36  S.  Ct.  712,  241  U.  S.  544,  -60 
L.  Ed.  1156,  reversing  decree  213  F. 
m,  130  C.  C.  A.  285. 

656.  ^— -  Persons  entitled  to  allege 
error  In  general.— Although  one  re- 
spondent alone  appeals  in  admiralty,  it 
may  assign  error  in  the  failure  to  hold 
a  corespondent  liable.  The  Willie,  231 
F.  865,  146  C.  C.  A.  61. 

657.  -»—  Errors  alleged  by  one  not 
appealing.  —  An  appeal  in  admiralty 
brings  up  the  whole  case  for  trial  de 
novo  and  the  fact  that  one  party  did 
not  appeal  does  not  preclude  the  court 
from  directing  a  decree  more  favorable 
to  him.  The  Oanadia,  241  F.  233,  154 
C.  C.  A.  153,  modifying  decrees  Field 
V.  Hafnia  S.  S.  Co.  (D.  C.)  234  F.  187 
and  236  F.  599. 

666.  —  Review  of  discretion  of  low- 
er court. — An  application,  made  six 
months  after  the  hearing  in  a  suit  in  ad- 
miralty for  a  personal  injury,  to  reopen 
the  same  to  admit  further  evidence  on 
the  question  of  damages,  held  addressed 
to  the  discretion  of  the  court,  and  its 
action  not  reviewable  by  an  appellate 
court..  The  I.  F.  Chapman,  241  F.  836, 
154  C.  C.  A.  538,  affirming  decree  (D. 
C.)  215  F.  127,  certiorari  denied  Scully 
V.  Kazarian,  38  S.  Ct.  9,  62  L.  Ed.  529. 

667. Review  of  weight  and  suffi- 
ciency   of    eviden.ce    In    general.F-See 

notes  under  §  1585. 

670.  ^—  Review  of  evidence  by  cir^ 
cult  court  of  appeaJSd— See  notes  under 
§  1585. 

672.  ^—  Review  of  amount  of  re- 
eovery.    See  notes  under  §  1585. 

674.  <-—  Harmless  error  In  general. 

—Where  admiralty  court  had  jurisdic- 
tion of  res  and  parties,  order  directing 
commissioner  to  hear  and  determine 
issues,  while  erroneous,  was  not  juris- 
dictional error;  commissioner  having 
treated  reference  direction  as  one  to 
compute  and  assess  damages.  The 
Bronx,  246  F.  809,  159  C.  C.  A.  111. 

676.  Determination  and  disposition 
of  cause^-^The  Supreme  Court,  in  the 
exercise  of  its  appellate  jurisdiction, 
cannot  only  correct  error  in  the  judg- 
ment below,  but  make  such  disposition 
of  the  case  as  justice  may  now  require, 
considering  changes  in  fact  and  in 
law  occurring  since  the  judgment,  espe- 
cially in  an  admiralty  case  triable  de 
novo  on  appeal;  so  that  where,  after 
dismissal  in  the  discretion  of  the  court 
of  a  suit,  because  between  alien  bellig- 
erents in  a  court  of  a  neutral  nation 
by  entry  of  the  United  States  in  the 
war,  it  becomes  a  suit  between  one 
belligerent  in  a  court  of  a  cobelligerent 
against  a  common  enemy,  decree  will 
be  reversed,  as  inconsistent  with  de- 
mands of  justice  under  changed  cir- 
cumstances. Watts,  Watts  &  Co.  v. 
TJnione  Austriaca  Di  Navigazione,  39 
S.  Ct.  1,  63  L.  Ed.  — . 
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684.  -*—  Modification  as  to  amount. 

— ^There  being  nothing  to  show  on  ap- 
peal in  a  salvage  case  that  the  value  of 
the  cargo  was  estimated  at  point  of 
shipment,  and  not  at  point  of  destine- 
tion,  there  is  no  ground  for  adding 
freight  money.  The  Kin  Ora  (C.  C. 
A.)  252  F.  507. 

687.  — -  Remand  of  case  In  general. 

— Decision  of  an  appellate  court  in  ad- 
miralty, reversing  a  decree  and  re- 
manding for  a  decree  in  accordance 
therewith,  construed,  and  the  authority 
of  the  lower  court  thereunder  consider- 
ed. The  Steam  Dredge  A,  229  F.  682, 
144  C.  C,  A.  92. 

(2^  Costs 

704.  Parties   to   and   against   whom 

awarded.— Respondents  in  a  suit  in  ad- 
miralty, who  were  exonerated  from 
liability,  held,  entitled  to  costs  from  a 
corespondent,  who  was  held'  liable  to 
libelant.  The  Louise  Rugge,  239  F. 
458,  152  C.  C.  A.  336,  affirming  decree 
(D.  C.)    234.  F.  768. 

Where  suit  for  collisi<in  was  not 
brought  until  four  years  after  collision, 
and  was  not  brought  on  for  trial  until 
two  years  later,  libelant,  on  recovery, 
held  not  entitled  to  costs.  The  James 
McWilliams,  240  F.  951,  163  C.  C.  A. 
637. 

705. Protection     of     proictor.f— 

Relative  to  taxation  of  costs,  a  contro- 
versy with  respect  to  a  contract  be- 
tween a  proctor  and  his  client  for  fees 
cannot  be  litigated  in  the  admiralty 
suit.  The  Johnson  Lighterage  Co. 
No.  24,  248  F.  74,  160  C.  C.  A.  214, 
modifying  decree  (D.  C)  240  F.  435. 

726.  — —  Costs  where  eaoh  party  Is 
In  part  suooessfui^— A  libelant,  who 
sues  on  two  claims  and  recovers  on 
only  one,  is  nevertheless  entitled  to  re- 
cover costs,  where  both  were  prima 
fade  good,  so  that  the  burden  of 
proof  rested  on  the  respondent,  and 
both  were  contested.  The  John  Twohy 
(D.  C.)  243  F.  720. 

727. Mutual    fault    In    oolllsioa 

cases.— Where,  in  a  suit  for  collision  in 
which  there  is  no  cross-libel,  the  court 
finds  both  vessels  In  fault  and  enters  a 
decree  for  libelant  for  half  damages, 
the  costs  also  should  be  divided.  The 
Garden  City  (D.  O.)  236  F.  302. 

Under  the  rule  ol?  the  EMrst  circuit 
libelant  in  a  suit  for  collision  in  which 
neither  cross-libel  nor  counterclaim  is 
filed  is  entitled  to  recover  fUU  costs, 
although  he  recovers  bift  half  damages. 
Pennsylvania  R.  Co.  v.  Golden  (D.  C.) 
243  F.  256;  The  Yarmouth  (D.  C.)  244 
F.  317. 

729.  — r-  Unnecessary      litigation.— 

Where  libel  was  filed  for  and  on  behalf 
of  a  ship,  its  owners,  and  crew,  seek- 
ing to  recover  salvage,  and  members  of 
the  crew  intervened  unnecessarily, 
held,  that  they  should  bear  the  costs 
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of  the  intervention.  The  Portugal  (D. 
C.)   253  F.  264. 

745.  Security  for  payment— Neceft- 
sity  in  generals— Under  admiralty  rule 
^58  security  for  costs  and  for  damages 
claimed  by  respondents  in  their  cross- 
libels  will  not  be  required,  where  libel- 
ant  is  a  receiver  or  trustee  in  bank- 
ruptcy. Ohesbrough  v.  Boston  Elevat- 
ed Ry.  Go.  (D.  C.)  250  P.  922. 

Where  a  libelant  assigned  his  claims, 
the  assignees  cannot  be  required  to 
give  security  for  libelant's  payment  of 
claims  asserted  in  cross-libels  by  the  re- 
spondents, where  such  daims  were  of 
a  distinctly  different  character  from 
that  on  which  libels  were  founded.    Id. 

That  libelant  had  assigned  his  claims 
to  third  persons  is  no  ground  for  re- 
quiring him  to  give  security  for  costs 
or  for  damages  claimed  by  the  respond- 
ents in  their  cross-libels,  where  such 
security  would  not  otherwise  be  re- 
quired.   Id. 

746.  — —  Necessity  In  Mtions  by  sea- 
■en^In  view  of  Act  July  20,  1892, 'c. 
209,  I  1,  as  amended  by  Act  June  25, 
1910,  c.  435  (Comp.  St.  1916.  §  1626), 
held  that,  under  Sundry  Civil  Appro- 
priation Act  July  1,  1916,  foreign  sea- 
men may  sue  for  wages  without  paying 
or  making  deposits  for  costs.  The 
Memphian  (D.  C.)  245  F.  484. 

749.  -- —  Waiver  of  liglit  to  require. 

—Delay  on  part  of  cross-libelants, 
which  continued  for  several  years,  in 
demanding  that  libelant  furnish  se- 
curity for  costs  and  damages  claimed, 
warrants  denial  of  the  motion.  Ches- 
brough  V.  Boston  Elevated  Ry.  Co.  (D. 
C.)  250  F.  922. 

751. AddltionaJ  security .^-Under 

admiralty  rule  29,  the  court  may  on 
motion  and  proper  showing  require  a 
libelant  to  increase  the  amount  of  his 
stipulation  for  costs  given  under  rule  8. 
The  Frances  L.  Skinner  (D.  C.)  248  F. 
816. 

769.  Amount  and  Items— Marsliai's 
fees  and   disbursements   In   general.— 

The  amount  of  fees  due  United  States 
marshal,  under  Rev.  St.  §  829,  subd. 
15  (Comp.  St.  1916,  §  1386),  where 
claimant  of  a  vessel  libeled  pays  the 
amount  of  a  decree,  having  secured  its 
release  from  custody  by  giving  bond, 
should  be  included  in  the  decree  as 
part  of  the  costs.  The  Eros  (D.  C.) 
245  F.  814. 

782.  Costs  on  appeal^^A  party  to  a 
suit  in  admiralty,  who  without  appeal- 
ing fails  in  an  attempt  to  either  vary 
or  sustain  the  decree  of  the  court  be- 
low, will  be  treated  as  an  appellant  as 
to  costs.  The  Bronx  (0.  C.  A.)  250  F. 
8^. 

792.  Payment  and  remedies  for  col- 
lection—Priority of  claim  for  costs^- 

The  claimant  of  a  vessel  libeled  for 
salvage  service  must  pay  the  cost  of 
the    stipulation    required    before    the 


property  could  be  released}  even  though 
it  was  excessive.  The  Portugal  (D.  C.) 
253  F.  264. 

(O)  Proceedinfft    to    Umit    liahUiiy    of 
ahip  owner 

798.  Nature  of  proceeding  in  general. 

—See  The  Ethelstan  (D.  C.)  246  F.  187. 
Under  admiralty  rules  64,  56,  and  R. 
S.  f§  4283,  4285  (Comp.  St.  1916,  §§ 
8021,  8023),  the  proceedings  for  limita- 
tion of  liability  seem  to  include  the 
complete  settlement  of  every  issue  rais- 
ed between  owner  and  claimants  seek- 
ing to  hold  the  vessel  liable  for  loss 
or  damage.  The  Rochester  (D.  C.)  230 
F.  519. 

802.  Conditions  precedent  to  bringing 
of  proceedings^— Where  libels  assert 
the  liability  of  a  vessel,  the  owner  may 
maintain  a  proceeding  for  limitation  of 
liability  for  the  claims,  although  no 
property  has  been  attached  thereun- 
der. The  Rochester  (D.  C.)  230  F. 
519. 

803.  Jurisdiction  of  proceedings  in 
general.— A  District  Court  held  to  have 
jurisdiction  of  proceedings  for  limita- 
tion of  Uability.  Strong  v.  Holmes,  238 
F.  554,  151  C.  O.  A.  490. 

806.  Venue  of  proceedings.— Admiral- 
ty rule  57,  relating  to  venue  of  suits 
for  limitation  of  liability,  construed. 
Strong  V.  Holmes,  238  F.  554,  151  C. 
C.  A.  490. 

809.  Persons  entitled  to  Institute  pro- 
ceedings—Contesting ilabiilty  in  original 

suit— Admiralty  rule  56  indicates  that 
the  owner  can  contest  his  liability  or 
the  liability  of  the  vessel  for  any  loss 
or  damage.  The  Rochester  (D.  C.)  230 
F.  519. 

820.  Libel,  petition,  or  application— 
Amendments— Where  the  petitioner  for 
limitation  of  Uability,  as  owner  of  a 
vessel,  was  in  no  way  misled  in  the 
presentation  of  its  case  by  the  state- 
ment of  the  amount  of  damages  con- 
tained in  the  libel,  and  in  no  way  al- 
tered its  position  in  reliance  thereon, 
the  damage  claimant's  motion  to  amend 
should  be  allowed.  In  re  Great  Lakes 
Dredge  &  Dock  Co.  (D.  C.)  250  F.  916. 

825.  Stipulations  for  value  and  ap- 
praisal of  interest  or  valuer— The  giv- 
ing of  a  stipulation  for  release  of  a 
vessel  libeled  in  collision  is  not  a  waiv- 
er of  the  right  to  subsequently  main> 
tain  proceedings  for  limitation  of  lia- 
bility under  Rev.  St.  §  4283  (Comp.  St. 
\  1916,  §  8021).  Society  Napth6s  Trans- 
ports V.  Bisso  Towboat  Co.,  241  F.  463, 
154  C.  C.  A.  295,  certiorari  denied  So- 
ciete  Naphtes  Transports  v.  Same,  38 
S.  Ct.  11,  62  L.  Ed.  532. 

The  owner  of  a  vessel  in  collision, 
who  after  the  end  of  the  voyage  mov- 
ed her  to  another  port  for  sale,  without 
appraisal,  held  not  entitled  to  deduct 
towage  from  the  price  realized  in  Um- 
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itation    of.  liability    proceed- nga.    The 
Ethelstan  (D.  C.)  246  F.  187. 

828.  Enjoining  or  staying  proceedings 
in  otiier  suits.— Petitioners  in  suit  for 
limitation  of  liability  held  not  entitled 
to  injunction  to  restrain  action  against 
them  in  state  court  to  recover  pre- 
paid charter  hire.  In  re  Svtgar  Prod- 
ucts Co.  (D.  C.)  247  F.  623. 

835.  Scope  and  extent  of  hearing  or 
decision.^n  a  proceeding  for  limitation 
of  liability,  the  questions  presented  are 
whether  there  is  any  liability  in  fact, 
and,  if  so,  whether  a  proper  case  for 
limitation  of  liability  is  presented.  The 
Rochester  (D.  C.)  230  F.  519. 

Despite  Supreme  Court  Admiralty 
Rule  56,  petition  for  limitation  of  lia- 
biUty  under  Rev.  St.  §§  4283-4289,  as 
amended  by  Act  .Tune  20,  1884,  and 
Act  June  19,  1886  (Comp.  St.  1916,  { 


8021),  by  a  shipowner  not  entitled  to 
limit  his  liability,  should  be  dismissed, 
and  court  of  admiralty  should  not  de- 
termine the  ultimate  question  of  lia- 
bility. The  Erie  Lighter  108  (D.  C.) 
250  F.  490. 

842.  Appeals— In  proceeding  to  lim- 
it the  liability  of  the  owner  of  a  tug 
and  barge  for  collision  with  a  launch, 
claimant,  passenger  on  launch,  who 
suffered  contusion  of  tliigh  and  dislo- 
cation of  four  ribs,  held  entitled  to  $1,- 
500  damages,  to  be  paid  from  fund 
representing  value  of  vessels  at  fault. 
The  Barge  No.  12  (D.  C.)  250  F.  923. 

BA3,  Costs  and  ex  pen  see.— In  a  pro- 
ceeding for  limitation  of  liability,  the 
petitioner  is  primarily  liable  for  the 
fees  of  the  commissioner,  and  such  fees 
are  a  part  of  the  costs.  Indra  Line  v. 
Palmetto  Phosphate  Co.,  239  b\  94, 
152  C.  0.  A,  144. 


§  1537.  (R.  S.  §  914.)  Practice  and  proceedings  in  other  than 
equity  and  admiralty  causes  to  conform  to  practice,  etc.,  in 
Courtis  of  State. 

§§  913,  914,  916,  917  [Comp.  St.  1916, 
§§  1536,  1537,  1540,  15431),  the  state 
practice  is  adopted  only  as  to  com- 
mon-law actions.  Brown  v.  Fletcher 
(D.  C.)  239  F.  360. 

6.  Jurisftiction  of  coorts^-In  deter- 
mining whether  equitable  relief  should 
be  granted  against  default  'judgment 
obtained  through  misunderstand.ng  of 
counsel,  court  held  not  bound  by  state 
decisions;  the  matter  concerning  the 
power  of  the  court.  Interurban  Gen- 
eral Contracting  Co.  of  New  York  v.  U. 
S,  (D.  C.)  229  F.  588. 

When  the  question  of  the  jurisdic- 
tion of  a  federal  court  is  raised  in  an 
action  pending  therein,  that  court  is 
not  bound  by  the  laws  of  the  state, 
but  follows  its  own  rule  of  practice; 
the  so-called  Conformity  Act  not  being 
applicable.  Golden,  Belknap  &  Swartz 
v.  Connersville  Wheel  Co.  (D.  O.)  252 
F.  904. 


I.  NATURE  OF  REQUIREMENT  OF 
CONFORMITY 

1.  In  generaid— 'The  federal  courts 
follow  the  state  practice.  Quirk  v. 
Bank  of  Commerce  &  Trust  Co.,  .244 
F.  682,  157  C.  C.  A.  130. 

The  result  of  the  Conformity  Act 
(Rev.  Stat  §  914;  Comp.  Stat  1916.  § 
1537),  the  Bulges  of  Decision  Act  (Rev. 
Stat.  §  721;  Comp.  Stat.  1916,  §  1538), 
and  the  Competency  of  Witnesses  Act 
(Rey.  Stat.  §  858;  Comp.  Stat.  1916, 
§  1464),  is  to  make  state  statutes  re- 
lating to  the  competency  of  witness.es 
and  the  competency  of  testimony,  as 
well  as  the  state  law  of  evidence  gen- 
erally, binding  on  the  federal  courts 
sitting  within  such  state,  except  where 
ii/  conflict  with  the  federal  Constitu- 
tion, statutes,  or  treaties.  American 
Issue  Pub.  Co.  v.  Sloan  (0.  C.  A.)  248 
F.  251. 

This  section  does  not  deprive  a  fed- 
eral court  of  its  rightful  jurisdiction 
of  a  cause  on  removal  from  n  state 
court.  Webb  v.  Southern  Ry.  Co.  (D. 
C.)  235  F.  578. 

2.  What    state    practice    governs.F-' 

Public  policy  defined  by  Rev.  Cr.  St. 
Tex.  1911,  arts.  538,  589.  relating  to 
dealings  in  futures,  held  not  violated 
by  enforcement  in  a  federal  court  in 
that  state  of  a  contract  made  in  New 
York,  and  valid  therein  between  citi- 
zen of  New  York  and  citizen  of  Texas, 
for  sale  of  cotton  for  future  delivery. 
Bond  V.  Hume.  37  S.  Ct.  366.  243  U.  S. 
15,  61  L.  Ed.  565. 

A  state  statute,  establishing  a  mle 
of  procedure  in  actions  for  injuries  at 
railroad  crossings,  held  not  to  apply 
to  a  case  brought  in  a  federal  court 
in  another  state.  Hall  v.  West  Jersey 
&  S.  R.  Co.,  244  F.  104,  156  C.  0.  A. 
532. 

Under  conformity   statute   (Rev.   St. 
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9.  Effect  of  federal  statutes  regulat- 
ing procedure.— This  section  has  no  ap- 
plication to  matters  of  jurisdict'on  and 
service  of  process  covered  by  the  pro- 
visions of  Judicial  Code,  §§  24-27,  40- 
68.— Vitkus  v.  Clyde  S.  S.  Co.  (D.  O.) 
232  F.  288 

Under  Judicial  Code,  g  262  (Comp. 
St.  1916.  §  1239),  empowering  Distnct 
Courts  to  issue  writs  of  scire ,  facias, 
they  may  do  so  in  a  state  which  has 
abolished  the  writ.  Universal  Transp. 
Co.  V.  National  Surety  Co.  (D.  C.) 
252  F.  293. 

II.  APPLICABILITY   TO    PARTICU- 
LAR CLASSES  OF  ACTION   OR 
PROCEEDINGS 

161/2.  Bankruptcy  proceedings^— This 

section  does  not  make  state  rules  of 
procedure  applicable  to  bankruptcy 
courts,  practice  and  procedure  of  those 
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courts  being  prescribed  by  the  Bank- 
ruptcy Act,  and  general  orders  and 
regulations  pursuant  thereto;  so  one 
creditor,  within  Bankruptcy  Act,  may 
join  as  petitioning  creditor,  though  not 
real  party  in  interest  under  state  prac- 
tice. In  re  Veler,  249  F.  633,  161  O. 
C.  A.  543. 

19.  Scire  facias^— Act  Tenn.  1897,  c. 
47,  §  1  (Shannon's  Code  Supp.  p.  853), 
sets  forth  the  form  of  scire  facias  is- 
sued on  a  conditional  judgment  ren- 
dered on  a  recognizance  or  bail  bond, 
labile  section  la  of  the  act  providea 
that  the  statutory  form  may  be  so 
changed  as  to  give  the  parties  notice 
of  the  nature  of  the  obligation  on 
which  the  judgment  is  rendered,  and 
it  shall  not  be  necessary  to  set  out  in 
full  all  the  jurisdictional  facts  in  any 
scire  facias,  and  when  any  writ  fails 
to  contain  the  necessary  allegations  it 
may  be  amended.  Held  that,  in  view 
of  Shannon's  Code  Tenn.  §  7119,  de- 
daring  that  a  bail  bond  valid  as  a 
common- law  bond  shall  be  valid  un- 
der the  statutes,  a  writ  of  scire  facias 
issued  out  of  the  federal  District  Court 
for  Tennessee  upon  a  conditional  judg- 
ment on  a  bail  bond  may  be  amended 
BO  as  to  supply  tbe  jurisdictional  aver- 
ment tbat  the  offender  was  admitted 
to  bail  by  the  judge.  Ewing  v.  U.  S. 
(C.  C.  A.)  240  F.  241. 

21.  Admiralty  oause8.p«Thi8  section 
does  not  require  United  States  courts 
in  tbe  trial  of  admiralty  causes  to  con- 
form with  the  procedure  in  like  causes 
in  the  state  courts.  Waldo  v.  Wilson, 
231  P.  654,  145  C.  O.  A.  540.  revers- 
ing decree  Wilson  v.  Waldo  (D.  C.) 
221  F.  505,  and  certiorari  denied  36 
8  Ct  724.  24i  U.  S.  678,  60  L.  Ed. 
123L 

A  state  statute  as  to  how  process 
may  be  sewed  on  a  railroad  corpora- 
tion is  not  controlling  in  a  proceeding 
in  personam  in  admiralty  to  which  the 
Conformity  Act  does  not  apply.  Nor- 
folk Southern  Ry.  Co.  v.  Foreman,  244 
F.  353.  15G  C.  C.  A.  639. 

22.  Criminal  causeSd— On  a  criminal 
trial  in  a  federal  court,  the  court  is  not 
conclusively  bound  by  the  rules  of  evi- 
dence as  they  stood  in  1789.  Greer  v. 
U.  S..  38  S.  Ct.  209,  245  U.  S.  559,  62 
L.  Ed.  469,  affirming  judgment  240  F. 
320, 153  C.  C.  A.  246. 

State  statutes  relating  to  criminal 
procedure  have  no  application  to  pros- 
ecutions in  the  federal  courts.  Mc- 
Gendon  v.  U.  S.,  229  F.  523,  143  C.  0. 
A.  591;  U.  S.  V.  Bopp  (D.  C.)  232  F. 
177. 

Except  where  Congress  has  made 
specific  provisions,  common  law  gov- 
erns procedure  in  criminal  trials  in 
federal  courts,  and,  no>such  provision 
being  made,  local  state  statute  as  to  ac- 
complice testimony  ig  inapplicable   to 


prosecution  in  federal  court.  Bandy  v. 
U.  S.  245  F.  98.  157  C.  C.  A.  .H«4. 

As  Rev.  Laws  Okl.  1910,  |  58^4,  does 
not  apply  to  prosecution  in  federal 
court  for  introducing  intoxicating  liq- 
uors into  Oklahoma,  held,  that  instruc- 
tion that  testimony  of  witness,  if  an 
accomplice,  should  be  scrutinized,  suf- 
ficiently protected  accused's  rights.    Id. 

Indictments  in  federal  courts  are  not 
amenable  to  state  laws.  Simpson  v. 
U.  S..  245  F.  278.  157  C  C.  A.  470, 
certiorari  denied  38  S.  Ct  133,  245  U. 
S.  667,  62  L.  Ed.  538. 

State  statutes  regulating  admission  of    ' 
testimony  in  criminal  cases  have  no  ap- 
plication to  trial  of  such  cases  in  fed- 
eral courts.     Denning  v.  U.  S.,  247  F. 
463.  159  C.  C.  A.  517. 

Rev.  Laws  Mass.  c.  218,  §  22,  declar- 
ing that  a  misdescription  of  a  written 
instrument  is  not  a  variance,  has  no 
application  to  a  criminal  prosecution  in 
the  federal  courts  for  such  state.  U. 
S.  V.  Pbelan  (D.  C.)  250  F.  927. 

Though  there  are  no  common-law  of- 
fenses against  the  United  States,  and 
criminal  cases  are  controlled  by  feder- 
al statutes,  state  statutes  and  decisions 
mnv  be  p*»r8ua8ive.  U.  S.  v.  De  Bolt 
(D.  O.)  253  F.  78. 

Rev.  Codes  Idaho.  |  4003,  requiring 
clerk  of  court  to  transmit  to  Supreme 
Court  a  certified  copy  of  record  of  an 
attorney's  conviction  of  a  felony  or 
misdemeanor  involving  moral  turpitude, 
is  not  obligatory  upon  federal  courts 
or  their  officers.  In  re  Hofstede  (Ida- 
ho) 173  P.  1087. 

III.  EXCLUSION    OF    EQUITY 
CAUSES 

(A)  In  general 

25.  Rules  governing  practice  and  pro- 
cedure—Application of  local  statutes 
and  procedure.— This  section  does  not 
require  United  States  courts,  in  the 
trial  of  equity  causes,  to  conform  with 
the  procedure  in  like  causes  in  tbe  state 
courts.  Waldo  v.  Wilson,  231  F.  6.54. 
145  C.  C.  A.  540,  reversing  decree  Wil- 
son V.  Waldo  (D.  C.)  221  F.  505,  and 
certiorari  denied  Id.,  36  S.  Ct.  724,  241 
U.  S.  673,  60  L.  Ed.  1231. 

While  the  statute  of  frauds  is  equal- 
ly binding  upon  courts  of  equity  and 
courts  of  law,  its  requirements  will  be 
relaxed  in  equity,  where  to  enforce  the 
statute  will  make  it  an  instrument  of 
fraud.  Kresge  v.  Crowley,  47  App.  D. 
C.  13. 

26. Cases  arising  In  Loufslanav— 

Where,  under  the  state  practice,  com- 
plainant could  not,  in  Louisiana,  main- 
tain a  suit  for  partition  of  an  estate  in 
which  he  was  interested,  the  interdic- 
tion on  account  of  his  incompetency  not 
having  been  removed,  he  cannot  main- 
tain a  bill  for  partition  in  tbe  federal 
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court.— Gasquet  v.  Foimer  (D.  C.)  235 
F.  997. 

(B)  Effect   of  atatutea  conferring  new 
rights  and  remedies  or  enlarging 
jurisdiction  of  local  equity 
courts  I 

28.  In  general-statutory  rights  and 
remedies  of  an  equitable  nature.— That 
a  state  statute  authorizes  a  suit  in  cer- 
tain cases  by  bill  in  equity  does  not 
confer  jurisdiction  on  a  federal  court  to 
entertain  such  a  bill.  John  A.  Roeb- 
ling's  Sons  Co.  of  California  v.  Kinni- 
cutt  (D.  C.)  248  F.  596. 

29. Statutory  rights  and  reme- 
dies not  inherently  equitable.— Code  Va. 
1904,  §  2964,  providing  for  issuance  of 
attachment  on  bill  in  equity  to  enforce 
any  claim,  legal  or  equitable,  does  not 
extend  equitable  jurisdiction  of  federal 
District  Court  for  Virginia,  so  as  to 
give  that  tribunal  jurisdiction  over  suit 
on  West  Virginia  judgment  wherein  at- 
tachment under  such  statute  was  sought 
against  property  of  judgment  debtor 
located  in  Virginia.  Williams  v.  Miller 
(D.  C.)  249  F.  495. 

351/2.  Corporation  stockholder's  lla- 
billty^— The  equity  jurisdiction  of  the 
federal  courts  Is  not  affected  by  state 
legislation  providing  an  equitable  rem- 
edy for  the  enforcement  of  stockhold- 
er's liability,  but  to  authorize  relief  in 
such  a  controversy  by  a  federal  court 
there  must  be  original  ground  of  equity 
jurisdiction.  Second  Nat.  Bank  of 
Brie  V.  Georger  (D.  C.)  246  F.  517. 

371/2-  Injunction  against  waste.— In 
proper  case,  and  irrespective  of  what 
remedy  the  state  courts  afford,  federal 
equity  will  apply  its  own  remedy  in  ac- 
tion in  equity  by  assignee  of  oil  and 
gas  lease  to  restrain  others  from  oper- 
ating on  land.  Shaffer  y.  Marks  (D. 
C.)  241  F.  139. 

(D)  Effect  of  statutes  creating  remedy 
at  laao  in  state  courts 

55.  General  rule^— An  adequate  rem- 
edy at  law,  which  can  be  administered 
only  in  a  state  court,  is  not  sufficient  to 
compel  a  federal  court  to  dismiss  an 
equitable  cause  over  which  its  Juris- 
diction is  complete,  and  relegate  the 
complainant  for  his  only  alternative 
relief  to  a  state  court.  Nevada-Cali- 
fornia Power  Co.  v.  Hamilton  (D.  C.) 
235  F.  317. 

(J^  Effect  of  limitation  statutes 

62.  Application  of  laches  In  conform- 
ity with  limitation  statu tesd— Equitable 
suit  in  federal  District  Court  for  East- 
ern District  of  Kentucky  will  not  be 
barred  by  Ky.  St.  §  2514,  prescribing 
15-year  limitation,  though  such  period 
had  elapsed,  unless  delay  amounts  to 
laches  or  works  estoppel.  Pond  Creek 
Coal  Co.  V.  Hatfield,  239  F.  622,  152 
C.  C.  A.  456. 

(350) 


63.  Appllcatiofi  of  laches  before  stat- 
utory period  has  expired.— State  stat- 
utes of  limitations  are  not  binding  on 
federal  courts  in  equity  suits,  and  ques- 
tion whether  relief  is  barred  depends 
on  whether  complainant  has  been  guilty 
of  laches;  federal  courts  frequently 
finding  laches  in  delay  less  than  period 
of  limitations.  Estep  v.  Kentland  Coal 
&  Coke  Co.,  239  F.  617,  152  C.  C.  A. 
451. 

{F)  Effect  of  statutes  restricting  juri^- 
diction  in  probate  matters 

67.  Probate  of  wiilw^Undcr  Const 
Tex.  art.  5,  §§  6,  8,  and  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  1705, 
1706,  1712,  1763,  1764,  1766,  1771, 
3206,  3207,  and  5699,  suit  which  in  part 
sought  to  annul  a  probated  will  held 
not  within  jurisdiction  of  federal  court 
because  under  the  state  practice  it 
could  be  maintained  only  in  the  probate 
court.  Sutton  v.  English,  38  S.  Ct  254, 
246  U.  S.  199,  62  L.  Ed.  664. 

IV.  PROCEDURE    IN    TRIAL 
COURT 

71.  Limitations  and  time  to  sue^- 
Cause  of  action  under  Sherman  Act 
held  to  have  accrued  when  damage  oc- 
curred, and  so  Pennsylvania  limitation 
act  (Purdon's  Dig^  Pa.  [13th  Ed.]  p. 
2282),  which  statute  was  applied  be- 
cause action  was  begun  in  Pennsylva- 
nia, was  properly  treated  as  beginning 
to  run  at  time  damage  occurred.  Blue- 
fields  S.  S.  Co.  V.  United  Fruit  Co.,  243 
F.  1,  155  C.  C.  A.  531. 

In  action  under  Sherman  Act,  statute 
of  limitations  where  action  is  brought 
governs.    Id. 

South  Dakota  statute  of  limitations 
(Code  Civ.  Proc.  S.  D.  {  60),  declaring 
that  it  includes  action  on  liability  cre- 
ated by  statute,  other  than  penalty  of 
forfeiture,  applies  to  action  created  by 
statute,  though  liability  is  in  nature  of 
specialty.  Chicago  &  N.  W.  Ry.  Co.  v. 
Ziebarth,  246  F.  334,  157.0.  C.  A.  526. 

Plaintiff's  right  of  action  for  com- 
pensation for  acting  as  agent  of  de- 
fendant, a  nonresident,  within  the  state 
of  Washington,  did  not  accrue  so  aa  to 
start  running  the  three-year  period  of 
Rem.  &  Bal.  Code  Wash.  §  168,  until 
the  appointment  of  his  successor  on 
whom  process  could  be  served.  So- 
ci^t6  Nouvelle  d'Armement  v.  Barnaby, 
246  F.  68,  158  C.  C.  A.  294. 

Action  on  interest  coupons  attached 
to  bonds  issued  by  irrigation  district, 
under  Act  Cal.  March  7,  1887,  §§  12, 
15,  16,  42,  falls  within  four-year  period 
prescribed  by  Code  Civ.  Proc.  Cal.  S 
337,  and  does  not  come  within  excep- 
tion of  section  312.  Rialto  Irr.  Dist. 
V.  Stowell  (C.  C.  A.)  246  F.  294;  Same 
v.  CheUis  (C.  C.  A.)  246  F.  308. 

The  right  of  action  of  an  interstate 
carrier  for  an  undercharge  will  be  bar- 
red by  the  state  statute  of  limitations 
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which  affects  the  remedy,  though  the 
carrier  be  entitled  by  federal  laws  to 
recover  the  difiP^rence  between  the 
amount  charged  and  the  rates  fixed  by 
the  Interstate  Commerce  Act.  Yazoo 
k  M.  V.  R.  Co.  V.  WiUis  (Miss.)  71  So. 
563. 

74.  Form  of  action  or  proceeding.— 

A  statutory  remedy  for  the  enforce- 
ment of  liabilities  not  created  by  stat- 
ute is  not  exclusive.  Second  Nat.  Bank 
of  Erie  V.  Georger  (D.  C.)  246  F.  517. 

Replevin  is  a  mixed  action,  being 
botli  a  demand  for  a  thing  and  damages 
for  withholding;  and  in  replevin  for 
property  that  defendant  knew  belong- 
ed to  plaintiff,  held,  that  plaintiff  coald 
recover  damages  for  that  eloigned. 
Olivier  v.  Mt  Union  Tanning  &  Ex- 
tract Co.  (D.  C.)  253  F.  593. 

Where  at  most  an  assignment  could 
onl7  make  plaintiff  a  joint  owner  of 
property  held  by  defendant  as  joint 
owner,  replevin  cannot  be  maintained; 
for,  being  a  possessory  action,  replevin 
cannot  be  maintained,  unless  plaintiff  is 
entitled  to  immediate  exclusive  posses- 
sion.   Id. 

741/2*  Election    of    remedies.— Where 

there  was  but  a  single  breach  of  con- 
tract, though  evidence  might  show*  the 
breach  occurred  in  different  ways,  held, 
that  plaintiffs  would  be  required  to 
elect  between  separate  statements  of 
the  cause  of  action,  or,  at  their  option, 
to  amend.  Wilson  v.  Leigh  Banana 
Case  Co.  (D.  O.)  241  F.  ©87. 

75.  Notice  of  lis  pendens.— Bona  fide 
purchaser  from  a  patentee  of  land 
against  whom  suit  was  pending  in  fed- 
eral court  held,  despite  this  section, 
exempting  equity  cases,  not  charged 
with  notice  of  suit;  no  lis  pendens 
having  been  filed  as  required  by  Act 

La.  No.  22  of  ld04.  tJ.  S.  v.  Calcasieu 
Timber  Co.,  236  F.  196,  149  C.  C.  A. 
286. 

76.  Partlesw— In  view  of  MilUken  & 
V.  Code  Tenn.  1884,  §  3559,  now  Shan- 
non's Code  Tenn.  1896,  §  4568,  judg- 
ments denying  recovery  ^on  bonds 
against  town  of  Athens,  an  i^eged 
Tennessee  municipality,  cannot  be 
treated  as  nullities,  because  municipal- 
ity was  found  not  to  have  been  validly 
organized,  and  city  of  Athens,  whose 
incorporation  was  provided  for  by  Act 
Tenn.  March  25,  1891  (Acts  1891,  c. 
70),  was  not  organized  until  thereafter. 
Beyer  v.  City  of  Athens,  Tenn.  (C.  0. 
A.)  249  F.  849. 

Where  notice  to  bidders  required  per- 
formance bond,  and  written  agreement 
niade  bond  and  notice  part  of  contract, 
contractor  and  surety  on  bond  became 
jointly  and  severally  liable  for  perform- 
ance of  ^  all  conditions  in  contract, 
though  surety's  liability  was  limited  to 
penalty  m  bond,  so  both  at  common  law 
and  under  Gen.  Code  Ohio,  S§  11256, 
11258,  joint  or  separate  action  might 
be  brought  against  contractor  and  sure- 


ty in  case  of  breach  •  of  contract. 
Walsh  Const.  Co.  v.  City  of  Cleveland 
(D.  C.)  250  F.  137. 

77.  Death  of  party  and  revival  of  ac- 
tlon^See  The  Student  (D.  C.)  23^  F. 
936. 

Local  state  statutes  in  respect  to 
abatement  and  survival  of  actions  have 
no  application  to  action  depending  sole- 
ly on  statute  of  United  States;  but  in 
that  case  rules  of  common  law,  which 
include  judicial  opinions,  must  be  look- 
ed to^  to  determine  whether  action  sur- 
vives. Imperial  P''ilm  Exch.  v.  Gen- 
eral Film  Co.  (D.  C.)  244  F.  985. 

In  absence  of  federal  statute,  causes 
of  action  under  the  common  law  or  a 
state  statute  are  governed  as  to  sur- 
vivorship by  fhe  lex  loci,  and  causes  of 
action  under  the  United  States  laws  by 
the' common  law.  Van  Choate  v.  Gen- 
eral Electric  Co.  (D.  C.)  245  F.  120. 

Whether  a  right  of  action  for  dam- 
ages under  the  Sherman  Anti-Trust 
Act  survives  the  death  of  the  person 
injured  is  to  be  determined  by  the  rules 
of  the  common  law,  regardless  of  the 
state  law.  CaiUouet  v.  American  Sugar 
Refining  Co.  (D.  C.)  250  F.  639. 

79.  Proceto^Nature,  Issuance,  and 
requisites.— In  view  of  Rev.  St.  U..  S. 
§  787  (Comp.  St.  1916,  §  1311),  and  un- 
der this  section,  held,  that  one  federal 
District  court  sitting  in  New  York  can- 
not issue  process  to  be  served  on  a 
person  residing  in  the  state,  but  in  an- 
other district.  Sewchulis  v.  Lehigh 
VaUey  Coal  Co.,  233  F.  422,  147  C.  C. 
A.  358. 

80.  ^—  Service  In  general.— Evidence 
held  to  show  that  defendant  was  served 
in  an  Iowa  suit  in  accordance  with  Code 
Iowa  1897,  §  3516,  authorizing  service 
of  process  by  any  person  not  a  party  to 
the  action.  Cooper  v.  Jewett,  233  F. 
618,  147  C.  C.  A.  426. 

This  ^section  has  no  application  to 
matters  of  jurisdiction  and  service  of 
process  covered  by  the  provisions  of 
Judicial  Code,  §§  24r-27',  40-68.  Vitkus 
V.  Clyde  S.  S.  Co.  (D.  C.)  232  F.  288. 

Objection  to  service  in  a  federal 
court,  either  for  insufficiency  of  the 
service  or  for  want  of  jurisdiction  over 
the  defendant,  may  be  made  by  motion 
or  plea.    Id. 

An  objection  that  summons,  was  not 
properly  served  can  be  raised  by  mo- 
tion to  set  aside  the  service  upon  the 
face  of  tbe  complaint.  Tauza  v.  Penn- 
sylvania R.  Co.  (D.  C.)  232  F.  294. 

In  an  action  at  law,  brought  in  the 
federal  court,  service  of  summons 
should  be  made  in  conformity  to  the 
state  law.  McCullough  v.  United  Gro- 
cers' Corporation  (D.  C.)  247  F.  880. 

81.  .—  Service  on  corporation.— Res- 
ident director  and  vice  president  of  a 
foreign  corporation  may  not  be  served 
with  process  in  action  against  such  cor- 
poration not  doing  business  in  the  state. 
Toledo  Railways  &  Light  Co.  v.  Hill,  37 
S.  Ct.  591,  244  U.  S.  49,  61  L.  Ed.  982. 
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Service  upon  Hipent  designated  by  for- 
eign corporation,  pursuant  to  Pub. 
Laws  Me.  1911,  c.  152,  §  1,  held  to  give 
jurisdiction  to  federal  court.  Boultbee 
V.  International  Paper  Co.,  229  F.  951, 
144  C.  C.  A.  233. 

A  sales  agent  held  not  to  have  been 
managing  agent  of  foreign  corporation, 
on  whom  process  against  the  corpora- 
ticn  could  be  served,  under  Code  Civ. 
Proc.  N.  Y.  1.432,  subd.  3.  American 
OU  &  Supply  Co.  v.  Western  Gas 
Const.  Co.,  239  F.  506,  152  C.  C.  A. 
383. 

Service  on  foreign  corporation  under 
state  statute  held  good  in  the  federal 
courts  unless  insufficient  as  due  process 
of  law.  Beach  v.  Kerr  Turbine  Co.  (D. 
C.)  243  F.  706. 

Under  Comp.  St.  1916,  |  6923,  for 
protection  of  persons  furnishing  mate- 
rials and  labor  for  public  works,  serv- 
ice u{(on  surety  company,  doing  busi- 
ness under  act  beyond  state  or  territo- 
ry of  incorporation,  through  clerk  of 
District  Court,  being  manifestly  per- 
sonal, there  must  be  personal  service 
upon  resident  agent  of  such  company; 
this  section  having  no  application. 
United  States  v.  Southern  Dredging 
Co.  (D.  C.)  251  F.  400. 

86.  Ploadlng^in    generals— Where    a 

purchaser,  after  being  admitted  ^to 
possession,  defaulted,  and  the  vendor 
forfeited  the  contract,  such  purchaser, 
having  recovered  damages  on  account 
of  the  vendor's  inability  to  convey  the 
title  as  agreed,  cannot  thereafter  re- 
cover on  account  of  improvements 
which  it  placed  on  the  premises,  for 
causes  of  action  cannot  be  split.  Crock- 
er V.  Ingersoll  Engineering  &  Con- 
structing Co.,  249  F.  31,  161  C.  C.  A. 
91. 

An  injury  to  the  person  and  one  to 
property,,  though  resulting  from  the 
same  tortious  act,  constitute  different 
causes  of  action.  Borden^s  Condensed 
MUk  Co.  V.  Mosby  (C.  C.  A.)  250  F. 
839. 

In  trespass  on  the  case,  two  causes 
of  action  growing  out  of  substantially 
the  same  transactions,  and  depending 
upon  substantially  the  same  evidence, 
as  for  criminal  conversation  and  for 
alienation  of  the  wife's  affections,  may 
be  joined.  Harper  v.  Harper  (C.  C. 
A.)  252  F.  39. 

In  a  declaration  by  the  assignor  of 
a  contract,  the  joinder  of  a  count  to  re- 
cover in  plaintiff's  own  right  with  one 
to  recover  for  the  benefit  of  the  as- 
signee held  permissible,  under  Rev. 
Laws  Mass.  c  173,  §  16,  cl.  1.  Light  T. 
Gray  &  Davis  (D.  C.)  250  F.  631. 

87.  — —  Amendment.— Under  Code  S. 
C.  §  194,  which  governs  the  federal 
courts  in  actions  at  law  in  that  state, 
no  amendment  proposed  at  the  trial  can 
be  allowed  for  the  purpose  of  introduc- 
ing a  new  cause  of  action.  Chamber- 
lain V.  Mensing  (C.  C.)  51  F.  511. 
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Where  cause  begun  in  state  court  is 
removed  to  federal  court  question  as  to 
amendments  of  pleadings  pursuant  to 
Rev.  St.  §  954  (Comp.  St.  1916,  i  1591), 
relating  to  curing  of  defects  in  forms  is 
one  solely  for  decision  of  federal  tri- 
bunal. Salyer  v.  Consolidation  Coal 
Co.,  246  F.  794,  159  C.  C.  A.  96,  cer- 
tiorari denied  Consolidation  Coal  Co.  v. 
Salyer,  38  S.  Ct  345,  246  U.  S.  669, 
62  L.  Ed.  931. 

Under  section  542  of  the  New  York 
Code,  as  applied  by  this  section  to  the 
practice  and  pleading  in  the'  federal 
courts  within  the  state  of  New  York,  a 
complaint  is  amendable  by  the  party  at 
any  time  within  20  days  after  a  demur- 
rer thereto.  Rosenbach  v.  Dreyfuss 
(D.  C.)  1  F.  391. 

In  action  against  carrier  for  damages 
to  interstate  shipment  of  hogs,  that  the 
original  petition  was  on  a  written  con- 
tract and  the  amendment  to  petition  was 
on  an  implied  contract  was  immaterial, 
being  matter  of  procedure  governed  by 
state  practice.  Bowles  v.  Quincy.  O.  & 
K.  C.  R.  Co.  (WLo,  App.)  187  S.  W.  131. 

871/2- BUI    of    particutareU-See 

0-So-Ezy  Mop  Co.  v.  Channell  Chemi- 
cal Co.  (D.  C.)  230  F.  469. 

Denial  of  a  motion  by  defendant  for 
bill  of  particulars  held  not  error. 
Shryock  v.  S.  P.  Calkins  &  Co.,  248 
F.  649,  160  C.  C.  A.  549. 

88.  —  Compiaint,    declaration,     or 

petition^— Essential  elements  of  declara- 
tion for  libel  stated.  Shryock  v.  S.  P. 
Calkins  &  Co.,  248  F.  649,  160  C.  C.  A. 
549. 

89. Plea  or  answer  In  generals— 

Under  the  Conformity  Act,  Shannon's 
Code  Tenn.  §§  4627,  4636,  regulating 
pleas  and  the  evidence  admissible  there- 
under, is  controlling  in  the  federal 
courts.  Kalloch  v.  Hoagland,  239  F. 
252,  152  C.  C.  A.  240. 

An  answer  to  an  action  on  a  prom- 
issory note,  to  state  a  defense  of  want 
of  consideration,  must  aver  that  the 
payee  did  not  thereby  suffer  a  loss  or 
detriment.  Pierce  v.  Harper  (C.  C.  A.) 
249  F.  867. 

Under  Shannon's  Code  Tenn.  f  2910 
(Thompson  &  S.  Code,  |  4631).  de- 
claring that  an  allegations  in  declara- 
tion not  denied  in  plea  shall  be  taken 
as  true  falsity  of  charges  set  up  as 
basis  of  action  of  slander  were  ad- 
mitted, where  defendant  pleaded  the 
general  issue  merely,  with  no  plea  of 
justification.  Buckeye  Cotton  Oil  Co. 
v.  Sloan  (C.  C.  A.)  250  F.  712. 

Under  Practice  Act  (Act  Pa.  May  14, 
1915  [P.  L.  483])  S  20,  defendant  can- 
not  by  affidavit  of  defense  practically 
incorporate  into  the  statement  of  daim 
matter  unnecessary  therefor,  and 
thereon  raise  a  question  oL  law  in 
limine.  McCarty  y.  Neilson  (D.  O.) 
239  F.  151. 

In  an  action  for  the  purchase  price 
of  certain  machines,  the  defenses  that 
the  sale  had  been  procured  by  frandu- 
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lent  representations  and  that  the  ma- 
chines '  were  mechanically  imperfect 
ghould  be  separately  pleaded.  Bar- 
roughs  Adding  Mach.  Co.  v.  Scandi- 
oavian-American  Bank  (D.  C.)  239  F. 
179. 

Under  the  code  system  of  pleading  in 
force  in  Washington,  inconsistent  de- 
fenses may  not  be  pleaded.  Tomkins 
?.  Paterson  (D.  C.)  239  P-  402. 

In  action  against  a  New  Jersey  cor- 
poration, removed  to  federal  court  sit- 
ting in  New  York,  though  judgment  on 
plea  to  jurisdiction  should  go  for  plain- 
tiff, {leld  that,  plaintiff  having  conceal-^ 
ed  fact  that  he  was  an  alien,  defend- 
ant should  be  permitted  to  reinstate  its 
answer  on  the  merits.  Sawickas  y. 
Singer  Mfg.  Go.  (D.  G.)  241  F.  600. 

Defendant,  filing  plea  to  jurisdiction 
after  mistrial,  held  entitled  to  reinstate 
answer,  though  plea  was  filed  as  re- 
salt  of  inaccurate  information  given 
its  counsel  by  its  agents  and  servants. 
Kever  v.  Philadelphia  &  Reading  Goal 
k  Iron  Co.  (D.  C.)  241  F.  883. 

Pleas  in  action  on  contract,  which 
fail  to  negative  all  of  breaches  alleg- 
ed, are  subject  to  demurrer,  not  being 
defenses  to  whole  declaration.  Harri- 
son V.  City  of  Tampa  (D.  C.)  247  F. 
568. 

Defect  in  the  return  of  service  of 
process  appearing  on  the  face  of  the 
record  is  properly  the  subject  of  a  mo- 
tion to  quash,  and  need  not  be  taken 
op  under  a  plea  of  abatement  U.  S.  v. 
Southern  Dredging  Go.  (D.  G.)  251  F. 
400. 

A  person  cannot  deny  existence  of  a 
statute  upon  information  and  belief. 
Martin  v.  Kennecott  Copper  Corpora- 
tion (D.  G.)  252  F.  207. 

92.  —  Pleading  set-ofT  or  coonter- 

daiBw— All  defenses  and  set-offs  avail- 
able against  an  assignor  of  a  chose  in 
action  are  available  against  .his  assig- 
nee. Wagner  v.  Central  Banking  &  Se- 
curity Co.,  249  F.  145,  161  C.  C.  A. 
197. 

In  an  action  in  the  federal  District 
Court  of  Ohio,  the  question  whether  a 
daim  is  available  as  a  counterclaim, 
is  controlled  by  the  state  laws.  Walsh 
Construction  Co.  v.  City  of  Cleveland 
(D.  C.)  250  F.  137. 

94.  —  D6murrer.^Upon  overruling 
of  demurrer  to  replication,  court  held 
to  have  properly  heard  and  determined 
issue  raised  by  replication,  though  un- 
der Rev.  St.  Me.  c.  84,  i  35,  judgment 
would  have  followed  in  state  court. 
Boultbee  v.  International  Paper  Co., 
229  P.  951,  144  G.  C.  A.  233. 

Whether  the  trial  court  will  allow  a 
demnrrant  to  withdraw  his  demurrer  is 
a  matter  of  discretion,  and  whenever 
a  demurrer  is  interposed  the  demurrant 
takes  that  risk.  XJ.  S.  v.  Oregon-Wash- 
ington R.  &  Nav.  Co.  (G.  O.  A.)  251 
F.  211. 

A  demurrer,  for  the  purpose  of  the 
demurrer,  admits  as  true  the  allega- 
tions of  the  pleading  attacked.    Tatum 
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V.  Louisville  &  N.  R.  Go.  (G.  G.  A.) 
253  F.  896. 

While  a  demurrer  admits  all  facts 
well  pleaded,  it  does  not  admit  conclu- 
sions. Rensselaer  &  S.  R. 'Co.  v.  Ir- 
win (D.  C.)  239  F.  739. 

95.  .i...  Veriflcatton^— Under        Rev. 

Codes  Idaho,  §  4201,  by  which  the 
"genuineness  and  due  execution"  of  an 
instrument  pleaded  in  defense  is  deem- 
ed admitted,  unless  denied  by  an  affida- 
vit filed,  the  failure  to  file  such  affidavit 
does  not  preclude  plaintiff  from  deny- 
ing the  effectiveness  of  a  release  inter- 
posed as  a  defense.  Qold  Hunter  Min- 
ing &  Smelting  Co.  v.  Bowden  (G.  G. 
A.)  252  F.  388. 

96.  — i  Issues,  proofs,  and  varianoo. 
— ^Answer  to  action  on  promissory  note, 
averring  want  of  consideration,  must  be 
supported  by  proof.  Pierce  v.  Harper 
(G.  G.  A.)  249  F.  8^7. 

97.  •—  Defeots,  objections,  and 
waivefd— In  assumpsit  in  a  federal 
court  in  Pennsylvania,  where,  after  an 
affidavit  of  defense  is  filed,  plaintiff, 
under  Procedure  Act  Pa.  May  25,  1887, 
I  7,  moves  the  court  to  direct  the  en- 
try of  a  plea  in  behalf  of  defendant, 
which  is  accordingly  done,  this  consti- 
tutes a  waiver  of  his  right  to  move  for 
judgment  on  the  ground  of  the  insuffi- 
ciency of  the  affidavit  of  defense.  Edi- 
son General  Electric  Go.  v.  JLohnstown 
Electric  Light  Co.  (G.  C.)  56  F.  456. 

When  a  demurrer  is  irregularly  fil^d, 
it  may  be  wholly  disregarded  or  taken 
from  the  files  upon  motion  of  the  com- 
plainant, and,  where  neither  of  these 
things  has  been  done,  the  complainant 
will  not  be  heard  to  complain  upon  ap- 
peal that  the  demurrer  was  irregular- 
ly filed  because  unaccompanied  by  the 
required  certificate  of  counsel  and  affi- 
davit of  defendants.  Brazoria  County 
V.  Youngstown  Bridge  Co.,  80  F.  10, 
25  C.  G.  A.  306. 

Error  in  the  sustaining  of  a  demur- 
rer to  a  complaint  is  not  waived  by  the 
filing  of  an  amended  complaint,  where 
the  latter  is  stricken  from  the  files. 
Snowden  v.  Ft.  Lyon  Canal  Co.,  238  F. 
495,  151  C.  G.  A.  431. 

98.  Dismissal  or  nonsuit  before  trial. 

—Where  plaintiff  did  not  use  diligence,  > 
and  follow  Code  Civ.  Proc.  N.  Y.  § 
528,  though  he  claimed  defendant's  an- 
swer was  insufficiently  verified,  the  an- 
swer could  not  be  disregarded,  but  put 
the  case  at  issue,  so  that  dismissal 
might  be  entered  for  want  of  prosecu- 
tion. S.  M.  Hamilton,  Coal  Co.  y. 
Watts,  232  F.  832,  147  C.  C.  A.  26» 
reversing  order  Watts  v.  S.  M.  Hamil- 
ton Coal  Co.  (D.  C.)  219  F.  1003. 

A  stipulation  in  a  state  court  held 
not  ground  for  dismissal  of  an  action 
in  the  federal  court  between  the  same 
parties.  Alsop  v.  McCombs,  235  F. 
507,  149  G.  G.  A.  53. 

Plaintiff  in  personal  injury  action  be- 
gun in  federal  court  is  entitled  to  dis- 
miss his  action  at  any  time  before  sub- 
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mission,  defense  being  mere  denial, 
though  that  will  enable  him  to  begin 
new  action  in  different  form.  Cybur 
Lumber  Co.  v.  Erkhart,  247  F.  284, 
159  C.  0.  A.  378. 

In  an  action  in  Pennsylvania  District 
Court,  held  that,  despite  Practice  Act, 
plaintiff's  discontinuance  would  be 
stricken  off,  defendant  having  filed  a 
counterclaim  in  nature  of  set-off.  Py- 
rene  Mfg.  Co.  v.  Castle  (D.  C.)  240  F. 
841. 

Though  plaintiff  negligently  delayed 
engaging  other  counsel  after  death  of 
his  first  counsel,  held  that,  as  he  en- 
deavored to  have  the  case  put  on  trial 
docket  after  entry  of  "neither  party," 
closing  case,  it  should  be  restored  on 
his  giving  security  for  payment  of  costs 
already  accrued.  Craven  v.  Clark  (D. 
C.)  247  F.  622. 

99.  Evidence.— In  the  federal  courts, 
in  an  action  for  the  injury  or  death  of 
an  employ^,  the  burden  of  proving  con- 
tributory negligence  rests  on  the  de- 
fendant, regardless  of  any  contrary 
rule  in  the  state  courts.  New  ^tna 
Portland  Cement  Co.  v.  Hatt,  231  F. 
611,  145  C.  C.  A.  497. 

Testimony  of  plaintiff's  witnesses  that 
plaintiff's  intestate  was  killed  by  com- 
ing in  contact  with  a  retarn  electric 
wire  is  sufficient  to  warrant  a  finding 
to  that  effect,  notwithstanding  conflict- 
ing expert  testimony.  Sunday  Creek 
Co.  V.  Gray,  238  F.  325,  151  C.  C.  A. 
341. 

Direct  and  positive  testimony,  the 
good  faith  of  which  is  undisputed,  may 
not  be  overcome  by  inferences  of  the 
most  general  character  unsupported  by 
a  single  detail.  Illinois  Surety  Co.  v. 
Standard  Underground  Cable  Co.,  238 
F.  546,  151  C.  C.  A.  482. 

In  an  action  on  an  accident  insurance 
policy,  where  insured  had  died  of  ap- 
pendicitis shortly  after  falling  on  the 
sidewalk  and  injuring  his  abdomen,  and 
an  expert  witness  had  testified  that  ap- 
pendicitis was  caused  by  the  fall,  the 
jury  were  justified  in  so  finding.  JEt- 
na  Life  Ins.  Co.  v.  Wicker,  240  F.  398, 
153  C.  C.  A.  324. 

While  collateral  or  '  irrelevant  facts 
that  fix  the  time  at  which  a  relevant 
fact  occurred  are  admissible  Iq  evi- 
dence so  far  as  necessary,  that  rule 
cannot  be  employed  as  a  pretext  for 
the  admission  of  evidence  in  itself  in- 
competent and  prejudicial.  Bingham 
Mines  Co.  v.  Bianco,  246  F.  936,  159~ 
C.  C.  A.  208. 

The  rule  that  the  burden  of  proof  of 
contributory  negligence  of  a  passenger 
is  upon  the  carrier  will  be  enforced  by 
the  federal  courts,  even  where  the  rule 
of  state  practice  is  otherwise.  Harmon 
V.  Barber,  247  F.  1,  159  C  C.  A.  219, 
certiorari  denied  38  S.  Ct.  335,  246  U. 
S.  686,  62  L.  Ed.  929. 

Burdeii  of  proof,  as  fixed  by  examina- 
tion of  pleadings,  does  not  change,  al- 
though during  progress  of  trial  burden 
of  going  forward  with  evidence  to  re- 
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but  prima  fade  case  may  shift.  Cowen 
Co.  V.  Houck  Mfg.  Co.,  249  F.  285,  161 
C.  C.  A.  293. 

The  test  of  "relevancy"  of  evidence  is 
that  an  evidentiary,  fact  can  be  con- 
sidered as  admissibly  relevant  only 
when  the  desired  conclusion  based  upon 
it  is  a  more  probable  or  natural,  or 
at  least  a  probable  or  natural  hypoth- 
esis, and  when  the  other  hypothesis  or 
explanations  of  the  fact,  if  any,  are 
either  less  probable  or  natural,  or  at 
least  not  more  probable  or  natural. 
Lee  V.  Malleable  Iron  Range  Co.  (D. 
C.)  247  F..  795. 

101.  Witnesses.— The  practice  of  the 
federal  courts  as  to  the  scope  allowed 
in  cross-examination  in  criminal  cases 
is  not  affected  by  the  practice  or  rules 
of  the  courts  of  the  state.  Hendrey  v. 
U.  S.,  233  F.  5,  147  C.  C.  A.  75. 

Gen.  Code  Ohio,  §  11497,  construed  as 
giving  a  party  an  unlimited  right  to 
cross-examine  an  adversary  called  by 
him,  is  a  matter  of  trial  administra- 
tion, which  the  federal  courts  need  not 
follow,  under  the  Conformity  Act. 
American  Issue  Pub.  Co.  ▼.  Sloan,  248 
F.  251,  160  C.  C.  A.  329. 

103.  Examination  of  party,  produo- 
tion  of  evidence,  or  view  before  trials- 
Statutory  provision  of  a  state,  Tinder 
which  a  party  to  an  action  at  law  may 
require  the  production  of  books  or  writ- 
ings containing  evidence  in  advance  of 
trial,  do  not  apply  to  procedure  in  the 
federal  courts.  General  Film  Co.  v. 
Sampliner,  232  F.  95,  146  C.  C.  A.  287. 

1041/2-  Trial— Conduct  of  triai.— A  re- 
mark of  the  trial  ju^ge  in  the  presence 
of  the  panel  on  adjourning  the  trial 
held  not  to  prejudice  the  jury,  so  as 
to  show  an  abuse  of  discretion  in  deny- 
ing a  continuance  for  the  term.  Penn- 
sylvania Co.  V.  Fanger,  231  F.  851,  146 
C.  C.  A.  47. 

In  action  in  federal  courts  it  is  not 
improper  for  judge  to  suggest  to  plain- 
tiff that  he  might  elect  on  which  count 
to  proceed.  Victor  American  Fuel  Co. 
V.  Tomljanovich,  232  F.  662,  146  C.  C. 
A.  588,  affirming  orders  Tomljanovich 
V.  Victor  American  Fuel  Co.  (D.  C.)  227 
F.  951,  and  230  F.  467. 

105. Modeof  trial-— Under  Prac- 
tice Act  Pa.  1915  (P.  L.  486)  §  20, 
where  the  questions  sought  to  be  rais- 
ed by  hearing  on  affidavit  of  defense 
may  be  raised  as  trial  questions,  it 
is  better  practice  to  do  so  to  avoid 
appeals  from  interlocutory  judgments. 
U.  S.  V.  John  A.  Heitz,  Inc.  (D.  C.) 
238  F.  1002. 

107.  ...  Reception  of  evldenoe.— 
Where  evidence  was  admissible  for  par- 
ticular purpose,  and  no  request  that  its 
^effect  be  restricted  to  that  purpose  was 
made,  held,  that  there  was  no  error. 
Lauderdale  County  v.  Eittel,  229  F. 
593,  143  C.  C.  A.  615. 

It  was  not  error  to  exclude  evidence 
which  was  merely  cumulative  because 
the  record  already  showed  the   facta 
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desired  to  be  proved.  Wheeler  v.  City 
and  County  of  Denver,  231  F.  8,  145  0. 
C.  A.  196. 

Exclusion  of  evidence  inadmissible  for 
the  purpose  for  which  it  was  offered 
is  proper,  though  evidence  was  admissi- 
ble on  another  theory.  Flowers  v. 
Bush  &  Witherspoon  Co.  (C.  C.  A.)  254 
F.  519. 

108.  »^  Dismissal  or  nensuit  at 
trial,  and  direction  of  vordlct^-Under 
this  section,  and  Revisal  N.  C.  1905,  f 
539,  defendant,  which,  after  denial  of 
motion  to  dismiss  at  close  of  plaintifTs 
case  introduced  evidence,  and  did  not 
renew  motion,  cannot  complain  of  de- 
nial. R.  D.  Cole  Mfg.  Co.  v.  Menden- 
haU,  240  F.  641,  153  C.  C.  A.  439. 

Under  this  section,  it  is  proper  in 
federal  District  Court  to  allow  nonsuit 
before  verdict,  where  such  nonsuit  is 
permissible  under  state  practice.  Cy- 
bur  Lumber  Co.  v.  Erkhart,  247  F. 
284,  159  C.  0.  A.  378. 

Under  Rev.  St  Mo.  1909,  |  1980, 
providing  that  "the  plaintiff  shall  be 
allowed  to  dismiss  his  suit  *  *  * 
at  any  time  before  the  same  is  finally 
submitted,"  which  by  this  section  gov- 
erns federal  courts  in  that  state,  a 
plaintiff  may  of  right  take  a  nonsuit  at 
any  time  before  the  jury  has  actually 
retired.  Alsop  v.  McCombs  (C.  C.  A.) 
253  F.  949. 

A  complaint,  sufficient  in  its  allega- 
tions, may  be  dismissed  on  admissions 
made  by  plaintiff^s  counsel  in  his  open- 
ing clearly  showing  plaintiff  had  no 
cause  of  action.  Smith  v.  Standard 
Sanitary  Mfg.  Co.  (C.  C.  A.)  254  F. 
427. 

The  state  court  practice  should  be 
followed,  where  the  case  is  submitted 
to  the  jury,  or  where  the  jury  has  been 
waived.  In  the  first  event,  the  plain- 
tiff cannot  take  a  nonsuit  after  the 
jury  has  retired,  nor  in  the  latter,  aft- 
er the  case  has  been  submitted  to  the 
court  for  decision.  Pannill  v.  Roanoke 
Times  Co.  (D.  C.)  252  F.  910. 

Where  there  is  no  state  practice  as 
to  the  granting  of  a  nonsuit,  the  fed- 
eral courts  of  the  state  are  governed 
only  by  the  general  law.    Id. 

109.  —  Instruotions  and  control  of 
deliiierationa  of  Jury.— Plaintiff  in  er- 
ror, one  of  the  defendants  in  a  prose- 
cution for  a  conspiracy,  held  not  en- 
titled to  complain  of  an  instruction  on 
admissions  of  conspiracy,  etc.,  by  an- 
other defendant.  Shepard  v.  U.  S.,  229 
F.  73,  149  C.  C.  A.  283. 

Comp.  St.  Ann.  1916,  i  1537,  does 
not  make  Act  Pa.  May  11,  1911  (P. 
L.  279),  applicable  in  the  federal  courts, 
notwithstanding  rule  10,  §  2,  of  Dis- 
trict Court  for  the  Eastern  District  of 
Pennsylvania,  and  rule  10,  §  1,  of  Cir- 
cuit Court  of  Appeals,  Third  Circuit 
(Comp.  St.  1016,  p.  1289),  forbidding 
general  exceptions  to  the  charge. 
Philadelphia  &  R.  Ry.  Co.  v.  Marland, 
239  F.  1,  152  O.  C.  A.  51. 


The  giving  of  a  supplemental  charge, 
in  which  the  court  impressed  on  the 
jury  the  duty  to  reach  an  agreement, 
but  did  not  indicate  an  opinion  as  to 
the  merits,  or  comment  on  the  facts, 
held  not  error.  B^rnal  v.  U.  S.,  241  F. 
339, 154  C.  C.  A.  219. 

Though  judge  may  express  opinion  as 
to  facts,  he  may  not  persuade  jury  as 
to  the  facts,  or  argue  the  case  for  ei- 
ther side.  Oppenheim  v.  U.  S.,  241  F. 
625,  154  C.  C.  A.  383,  reversing  judg- 
ment U.  S.  V.  Oppeinheim  (D.  C.)  228  F. 
220. 

1 101/2.  — —  Argumont    of    oonnsolw— 

In  crossing  accident  case  tried  in  fed- 
eral District  Court  for  New  York,  held, 
that  statement  by  plain  tiff*  s  counsel 
that  he  claimed  $50,000  damages  was 
no  ground  for  objection,  though  cause 
of  action  arose  in  Pennsylvania,  where 
such  statement  would  have  been  im- 
proper. PhUadelpbia  Sc  R.  Ry.  Co.  v. 
Skerman,  247  F.  269,  159  C.  C.  A.  363. 

114.  Reoolvors^i— See'  notes  under  | 
1047. 

lis.  Motions  in  genoralrf— Jurisdiction 
of  federal  District  Court  over  a  foreign 
corporation  not  doing  business  within 
the  state  may,  notwithstanding  this  sec- 
tion challenged  by  a  motion  to  quash, 
though  under  the  local  practice  the 
question  can  only  be  raised  by  demurrer. 
Meisukas  v.  Greenough  Red  Ash  Coal 
Co.,  37  S.  Ct  593,  244  U.  S.  54,  61  L. 
Ed.  987. 

The  granting  of  a  judgment  upon  the 
pleadings  on  motion  is  not  regarded 
with  favor  by  the  court.  Betsch  v. 
Umphrey  (C.  C.  A.)  252  F.  573. 

117.  Requisites,  record,  and  effect  of 
judomentrf— Any .  entry,  whatever  its 
form,  is  a  sufficient  entry  of  a  judgment 
if  it  clearly  shows  that  it  was  intended 
as  the  determination  of  the'  court,  and 
shows  the  nature  and  scope  of  the  re- 
lief granted.  Smith  v.  Smith,  247  F. 
461,  159  C.  C.  A.  515.  • 

Without  valid  service  of  process  upon 
defendant  in  the  absence  of  its  volun- 
tary appearance,  there  can  be  no  re- 
covery. U.  S.  V.  Southern  Dredging  Co. 
(D.  C.)  251  F.  400. 

118.  Vacation  of  Judgments-After 
decree  in  government's  suit  to  cancel  a 
patent  of  coal  lands,  the  court,  upon 
stipulation  by  government  and  defend- 
ants, purchasers  of  land  at  foreclosure 
sale  in  another  suit  and  entitled  to  deed 
therefor,  that  on  purchasers'  convey- 
ance of  adjoining  tract  to  it  government 
would  relinquish  claim  to  land  in  suit, 
had  jurisdiction  to  modify  its  decree. 
U.  S.  V.  Trogler,  237  F.  181.  150  C.  G. 
A.  327. 

1 19.  Execution  and  proceedings  after 
Judgments— Under  Rev.  St  §|  013,  914, 
916,  917  (Comp.  St.  1916,  §§  1536,  1537, 
1540,  1543),  and  new  equity  rule  8 
(Comp.  St,  1916,  p.  2498),  a  trustee 
against  whom  a  decree  was  rendered  in 
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his  representative  capacity  may  be  ex- 
amined in  supplementary  proceedings. 
Brown  v.  Fletcher  (D.  C.)  239  F.  360. 

120.  Fees    and    costs    in    generald— 

Conformably  to  thp  Minnesota  statute 
and  practice,  which-  allow  recovery  by 
the  prevailing  party  of  "disbursements 
necessarily  paid  or  incurred,"  where  the 
United  State's,  in  an  action  to  recover 
penalties  for  violation  of  the  Hours  of 
Service  Act,  includes  a  number  of  in- 
dependent and  unrelated  causes  of  ac- 
tion, and  recovers  on  but  one,  it  is  not 
entitled  to  tax  as  disbursements  fees 
of  witnesses  who  testified  only  in  rela- 
tion to  causes  of  action  on  which  it  was 
defeated.  U.  S.  v.  Minneapolis,  St  P. 
&  S.  S.  M.  Ry.  Co.  (D.  C.)  235  F.  951. 

V.  PROCEDURE  IN   APPELLATE 

COURT 

122.  Practice  in  general.— See  Pollack 
V.  Meyer  Bros.  Drug  Co.  (C.  C.  A.)  233 
F.  861,  dissenting  opinion  of  Sanborn,  J. 

Rule  that  only  parties  to  the  record 
may  appeal  from  decree  of  federal  court 
is  not  affected  by  local  practice  under 
Code  Prac.  La.  art.  571,  allowing  ap- 
peals by  strangers  to  the  record. 
United  States  ex  rel.  State  of  Louisia- 
na V.  Boarman,  37  S.  Ct.  605,  244  U. 
S.  397,  61  L.  Ed.  1222,  affirming  decree 
U.  S.  V.  Same,  217  F.  757,  133  C.  C. 
A.  487. 

Act  Cong.  March  3,  1891,  §  11  (Comp. 
St.  1916,  §  1647),  fixing  time  for  taking 
appeals  to  or  suing  out  writs  of  error  , 
from  Circuit  Courts  of  Appeals,  should 
have  same  construction  in  various  cir- 
cuits, and  varying  state  rules  as  to  com- 
putation of  time  should  not  be  deferred 
to,  under  this  section.  Siegelschiffer 
V.  Penn  Mut.  Life  Ins.  Co.,  248  F.  226, 
160  C.  C.  A.  304. 

123.  -*- .Appeal,  or  writ  of  error,— 

Despite  this  section,  held  that,  in  an 
action  at  law,  defendant  cannot  procure 
review  of  the  judgment  on  appeal  to 
Circuit  Court  of  Appeals,  but  must  sue 
out  a  writ  of  error.  Smith  v.  Currie, 
230  F.  803,  145  C.  C.  A.  113. 

In  an  action  at  law,  known  as  claim 
and  delivery,  under  the  Code  of  North 
Carolina  (Revisal  1905,  §§  790-802), 
judgment  having  gone  against  defend- 
ant, the  Circuit  Court  of  Appeals  is 
without  jurisdiction,  notwithstanding 
this  section,  of  an  appeal  by  defendant, 
though  bond  was  given  and  citation  is- 
sued to  plaintiff,  for,  the  action  being 
one  at  law,  the  judgment  can  be  review- 


ed in  the  federal  courts  only  on  writ  of 
error.    Id. 

126.  —  Presentation  of  questions 
In  trl^l  courL— What  is  necessary  in  a 
District  Court  to  render  rulings  re- 
viewable is  determined  by  federal  stat- 
utes, and,  where  they  are  silent  by  the 
common-law  practice  prevailing  in  the 
federal  courts.  Chicago  Great  Western 
R.  Co.  v..Le  VaUey,  233  F.  384,  147 
C.  C.  A.  320,  denying  rehearing  227  F. 
1016,  141  C.  C.  A.  664. 

Where  defendant  objected  to  a  ques- 
tion to  its  witness  as  to  whether  he  bad 
been  indicted  for  forgery,  it  was  not  a 
waiver  of  th«  objection  and  exception 
for  defendant's  counsel  to  state  in  the 
presence  of  the  jury  that  he  was  not 
trying  to  keep  anything  back,  and  would 
like  to  have  the  witness  explain  the 
matter,  as  he  stated  he  could.  Walker 
Grain  Co.  v.  Blair  Elevator  Co.  (C.  C. 
A.)  254  F.  422. 

128.  -»-  Effeot  of  transfer  of  cause. 

— ^When  appeal  is  taken  under  Califor- 
nia practice,  the  action  is  still  pending, 
and  the  judgment  does  not  become  final 
until  the  appellate  court  has  passed  its 
order.  Blue  Goose  Mining  Co.  v. 
Northern  Light  Mining  Co..  245  F.  727, 
158  O.  C.  A.  129. 

129.  —  Record.— The  requirement 
by  the  New  York  statute  that  a  city 
condemning  a  reservoir  site  shall  fur- 
nish the  owner  with  three  printed 
copies  of  the  evidence  does  not  relieve 
the  owner  from  liability  f6r  costs  for 
certifying  the  record  on  appeal  and  the 
supervision  fee  and  for  printing  the 
record  in  the  Circuit  Court  of  Appeals. 
In  re  Bensel  (D.  C.)  230  F.  932. 

131,*....  Mandate  and  proceedings 
In  lower  courtd— Under  Code  Miss. 
1906,  §  802,  applicable  to  action  in 
federal  District  Court  for  that  state, 
plaintiff,  after  reversal  on  appeal  of 
judgment  in  his  favor,  held  on  remand 
entitled  to  take  voluntary  nonsuit  be- 
fore submission  of  case  to  second  jury, 
though  appellate  court  directed,  should 
evidence  be  same  on  retrial  verdict 
should  be  directed  for  defendant.  Cy- 
bur  Lumber  Co.  v.  Erkhart,  247  F. 
284,  159  C.  C.  A.  378. 

CITED     WITHOUT     DEFINITE 
APPLICATION 

Golden,  Belknap  &  Swartz  v.  Con- 
nersville  Wheel  Co.  (D.  C.)  252  F.  904; 
Central  Ry.  Signal  Co.  y.  Jackson  (D. 
C.)  254  F.  103. 


§  1538.  (R.  S.  §  721.)     Laws  of 

I.  LAWS  AS  RULES  OF   DECISION 

8.  State  laws  as  authority  In  fed- 
eral courts.— The  result  of  the  Con- 
formity Act  (Rev.  Stat.  §  914;  Comp. 
Stat.  1916,  §  1537),  the  Rules  of  De- 
cision Act  (Rev.  Stat  §  721;  Comp. 
Stat.  1916,  §  1538),  and  the  Compe- 
tency of  Witnesses  Act  (Rev.  Stat,  i 
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the  States ;  rules  of  decision. 

858;  Comp.  Stat  1916,  i  1464),  is  to 
make  state  statutes  relating  to  the  com- 
petency of  witnesses  and  the  compe- 
tency of  testimony,  as  well  as  the 
state  law  of  evidence  generally,  binding 
on  the  federal  courts  sitting  within 
such  state,  except  where  in  conflict 
with    the    federal    Constitution,    stat- 
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vtes,  or  treaties.  American  Issue  Pub. 
Co.  V.  Sloan  (C.  C.  A.)  248  P.  251. 

As  there  is  no  common  law  of  United 
States,  general  law  administered  by 
federal  courts  is  tbat  of  state  in  which 
they  may  be  sitting  as  to  matters  with- 
in their  concurrent  jurisdiction.  Con* 
soUdated  Ordnance  Go.  v.  Marsh,  116 
N.  E.  394,  227  Mass.  15. 

9.  —  Exception  of  questions  in- 
voivisg  federal  government,  oonstltu- 
tion,  or  laws.— See  The  Sagamore,  247 

F.  743,  159  C.  C.  A.  601. 

No  state  has  power  to  abolish  the 
well-rcKogiDzed  maritime  rules  con- 
cerning the  measure  of  recovery  by  a 
seaman  injured  while  in  service  of  a 
Tessel  and  substitute  therefor  the  full 
indemnity  rule  of  the  common  law. 
Chelentis  v.  Luckenbach  S.  S.  Co.,  38 
S.  Ct.  501,  247  U.  S.  372,  62  L.  Ed. 
1171,  affirming  judgment  243  F.  636, 
156  C.  C.  A.  234. 

Under  Bankr.  Act,  {  60b,  and  in  view 
of  amendments  and  of  section  47a 
(Gomp.  St  1916,  H  9644,  9631),  a 
diattel  mortgage  given  by  a  bankrupt 
more  than  four  months  before  the 
filing  of  petition  is,  where  not  recorded 
imtil  a  few  days  of  filing,  voidable  by 
trustee  as  a  preference,  being  a  con- 
Teyance  required  to  be  recorded  by 
Eirby's  Dig.  Ark.  |  5396,  regardless  of 
the  construction  of  law  by  state  courts. 
Banch  v.  Maloney,  233  F.  967,  147  C. 

G.  A.  641,  affirming  decree  In  re  T. 
H.  Bunch  Commission  Co.  (D.  C.) 
225  F.  243. 

In  an  action  under  the  federal  Sim- 
ployers'  Liability  Act,  measure  of  dam- 
ages is  to  be  determined  according  to 
the  provisions  of  the  act  itself  and  the 
general  common  law  as  administered 
by  the  federal  courts,  unaffected  by 
state  legislation  and  decisions  of  state 
courts.  Laughlin  v.  Kansas  City 
Southern  Ry.  Co.  (Mo.)  205  S.  W.  3. 

II.  What  state  law  governs.— Public 
policy  defined  by  Pen.  Code  Tex.  1911, 
arts.  538,  539,  relating  to  dealings  in 
futures,  held  not  violated  by  enforce- 
ment in  a  federal  court  in  that  state 
of  a  contract  made  in  New  York, 
and  valid  therein  between  citizen  of 
New  York  and  citizen  of  Texas,  for 
sale  of  cotton  for  future  delivery. 
Bond  V.  Hume,  37  S.  Ct.  366,  243  U.  S. 
16.  61  L.  Ed.  566. 

Whether  a  note  executed  and  made 
payable  in  Missouri  was  negotiable,  so 
as  not  to  be  subject  to  the  defense  of 
a  failure  of  consideration  in  the  hands 
of  a  bona  fide  purchaser,  was  to  b^  de- 
termined by  the  laws  of  Missouri, 
though  suit  thereon  was  brought  in  the 
Dirtrict  Court  for  the  District  of 
Kansas.  Kobey  v.  Hoffman  (C.  0.  A.) 
229  F.  486. 

12.  Judicial   notice  of  state  laws.— 

In  determining  whether  fees  for  in- 
spection of  oils  and  gasoline  exacted  by 
state  of  Minnesota  are  so  much  in  ex- 
cess of  cost  of  inspection  as  to  con- 


stitute law  a  revenue  measure,  invalid 
as  burden  on  interstate  commerce.  Su- 
preme Court  of  United  States  takes 
judicial  notice  that  inspection  fee  on 
oil  and  gasoline  in  tank  cars  was  twice 
reduced  by  the  Legislature.  Pure  Oil 
Co.  V.  State  of  Minnesota,  39  S.  Ct 
35,  63  L.  E3d.  — . 

In  action  by  New  Hampshire  cor- 
poration in  federal  District  Court  for 
New  Hampshire,  held,  that  court  would 
take  judicial  notice  that  defendant 
was  incorporated  under  Laws  N.  H. 
1835,  c.  14,  and  Laws  1841,  c.  6.  Pe- 
terborough R.  R.  V.  Boston  &  M.  R.  R.i 
239  F.  97,  152  C.  C.  A.  147. 

Federal  court  will  take  judicial  no- 
tice of  state  legislative  action,  making 
river  within  state  public  navigable . 
stream,  and  authorizing  damming  of 
one  of  its  branches.  Keystone  Wood 
Co.  V.  Susquehanna  Boom  Co.,  240  F. 
296,  153  C.  C.  A.  222,  affirming  judg- 
ment (D.  C.)  235  F.  800. 

District  Court  of  Alaska  may  take 
judicial  notice  of  statutes  of  a  state. 
Jesson  V.  Noyes,  245  F.  46,  157  C.  C. 
A.  342,  certiorari  denied  38  S.  Ct.  133, 
245  U.  S.  667,  62  L.-  Ed.  538. 

Federal  courts  take  judicial  notice 
of  the  statutes  of  the  states.  South- 
em  Ry.  Co.  V.  0*DeU  (C.  C.  A.)  252 
F.  540. 

The  federal  District  Court  for  West- 
ern District  of  Virginia  takes  judicial 
notice  that  a  circuit  court  of  Virginia 
is  and  was  in  1856  a  court  of  record 
and  of  general  jurisdiction.  Virginia  & 
West  Virginia  Coal  Co.  v.  Charles 
(D.  C.)  251  F.  83. 

The  Supreme  Court  may  take  judi- 
cial notice  of  the  history  of  the  Central 
Canal  and  of  the  legislation  relative 
thereto.  City  of  Indianapolis  v. 
Indianapolis  Water  Co.  (Ind.)  113  N. 
E.  369. 

18.  Questions  governed  by  state 
laws— Bonds,  notes,  and  loan  contracts. 
— ^The  rights  of  a  banker,  who  advanc- 
ed funds  to  pifrchase  property  and  de- 
livered the  same  to  a  manufacturer 
under  a  trust  receipt,  are,  on  bank- 
ruptcy of  the  manufacturer,  governed 
by  the  state  laws.  In  re  Bettman- 
Johnson  Co.   (C.  C.  A.)  250  F.  657. 

19.  _  Questions  affecting  transfers, 
title,  or  Interest  In  property.— In  deter- 
mining whether  a  chattel  mortgage  is  a 
conveyance  working  a  fraud  on  credi- 
tors, the  state  law  governs.  Johnson- 
Baillie  Shoe  Co.  v.  Bardsley,  Elmer  & 
Nichols,  237  F.  763,  150  C.  C.  A.  517. 

The  question  of  the  validity  of  a  chat- 
tel mortgage  given  by  bankrupts  is  one 
of  local  law.  Garrison  v.  Kurt,  249  F. 
672,  161  C.  C.  A.  582. 

In  determining  whether  title  to  chat- 
tels passed  to  bankrupt,  or  remained  in 
seller,  state  law  governs.  In  re  Farm- 
ers* Dairy  Ass'n  (D.  C.)  234  F.  118, 
judgment  affirmed  Shook  v.  Levi  (C. 
C.  A.)  240  F.  121. 

Costs  made   on  writ  of  attarhment 
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^igainst  a  bankrupt  prior  to  the  bank- 
ruptcy proceedings  held  provable,  and 
entitled  to  preference  under  the  state 
law.     In  re  Romm  (D.  C.)  235  F.  383. 

In  proceedings  to  reclaim  property 
from  trustee  in  bankruptcy,  the  ques- 
tion whether  the  contract  under  which 
the  bankrupt  held  the  property  was  a 
bailment  for  hire,  or  a  sale,  conditional 
or  absolute,  must  be  determined  by 
the  law  of  the  state  in  which  it  was 
made.  In  re  Eagle  Ice  &  Coal  Co.  (D. 
C.)  241  F.  393. 

Unless  the  bankrupt  law  otherwise 
provides,  validity  of  an  assignment  or 
claim  is  to  be  determined  by  local  law. 
Davis  V.  Billings,  09  A.  163,  254  Pa. 
574. 

.  Unless  the  bankruptcy  law  otherwise 
provides,  the  validity  of  a  claim  is  to 
i)e  determined  in  accordance  with  the 
principles  of  the  local  law.  Bennett  v. 
North  Philadelphia  Trust  Co.,  66  Pa. 
Super.  Ct  261. 

20.  -*-  Liability   for    negligence   or 

torts.— Since  the  federal  Employers'  li- 
ubility  Act  merely  provides  the  order 
in  which  classes  of  relatives  of  the  de- 
ceased  workman  can  recover,  the  por- 
tion of  recovery  by  each  class  is  gov- 
erned by  the  state  statute.  In  re 
Stone  (N.  C.)  91  S.  E.  852. 

21.  -.-  Administration  'of  estates 
and  construction  of  wills.— It  is  within 
the  power  of  the  state  to  determine  the 
order  in  which  debts  of  an  estate  shall 
be  paid.  Therefore  the  federal  courts 
must  give  effect  to  Rev.  Laws  Nev.  f 
6052,  declaring  priorities.  Johnson  y. 
Garner  (D.  C.)  233  F.  756. 

23.  —  Laws  or  regulations  affect- 
ing corporations.— Legislative  construc- 
tion given  by  Civ.  Code  Ariz.  1913, 
pars.  2277-2362,  to  the  words  "corpora- 
tions" and  "public  service  corporations" 
in  Const.  Ariz.  art.  15,  creating  Corpo- 
ration Commission,  will  be  followed  by 
federal  Supreme  Court,  in  absence  of 
decision  of  Arizona  Supreme  Court  to 
the    contrary,    notwithstanding    article 

14,  defining  "corporation,"  since  the 
Legislature  was  empowered  by  article 

15,  §  6,  to  enlarge  powers  of  such  com- 
mission. Van  Dyke  v.  Geary,  37  S.  Ct. 
483,  244  U.  S.  39,  61  L.  Ed.  973,  af- 
firming order  (D.  C.)  218  F.  111. 

In  a  case  involving  the  contractual 
liability  of  a  stockholder,  the  statutes 
and  decisions  of  the  highest  court  of 
the  state  where  the  company  was  or- 
ganized govern  the  controversy.  Sec- 
ond Nnt.  Bank  of  Erie  v.  Georger  (D. 
C.)  246  F.  517. 

Whether  a  stockholder  of  a  bankrupt 
corporation  is  liable  to  the  estate  for 
the  difference  between  the  par  value  of 
the  stock  held  by  him  and  the  amount 
originally  paid  therefor  is  determined 
by  the  law  of  the  state  where  the  cor- 
poration was  incorporated.  In  re  Man- 
ufacturers' Box  &  Lumber  Co.  (D.  0.) 
251  F.  957. 
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24.  — ^  Liens  and  nertgages.— In  de- 
termining the  priority  of  liens  in  a 
bankruptcy  case,  the  state  law  gov- 
erns. Preetorius  v.  Anderson,  236  F. 
723,  150  C.  C.  A.  65. 

Federal  courts  will  enforce  vendor's 
liens  if  in  harmony  with  jurisprudence 
of  state  in  which  action  is  brought. 
Farrell  v.  Wysong  (C.  0.  A.)  246  F. 
281. 

The  laws  of  the  state  where  the  as- 
sets of  a  bankrupt  are,  control  as  to 
the  nature  and  effect  of  a  lien  thereon 
for  debts  of  a  testator.  In  re  McAus- 
land  (D.  C.)  235  F.  173. 

Courts  of  admiralty  are  not  inclined 
to  recognize  local  statutes  purporting 
to  establish  a  lien,  where  the  maritime 
law  gives  none,  unless  the  right  is  un- 
equivocal. The  Saturnus  (D.  C.)  242 
F.  173. 

II.  DECISIONS  OF  STATE  COURTS 

32.  Authority  in  generals— Ruling  of 

state  court,  on  right  of  principal  to  re- 
coVer  from  agent  money  received  by 
him  in  carrying  oat  arrangement  be- 
tween them  involving  violation  of  crim- 
inal statute,  turning  on  question  of  lo- 
cal law,  cannot  be  re-examined  by  na- 
tional court.  Danciger  v.  Cooley,  39 
S.  Ct.  119,  63  L.  Ed.  — , 

Decisions  of  the  Montana  state  court 
as  to  the  validity  of  mining  locations 
are  not  precedents  binding  on  the  fed- 
eral courts  in  a  suit  involving  the  valid- 
ity of  locations  in  that  state  made  prior 
to  the  rendition  of  such  decisions  of 
the  Montana  court.  Butte  &  Superior 
Copper  Co.  v.  Clark -Montana  Realty 
Co.,  248  F.  609,  160  C.  C.  A.  509,  af- 
firming decree  Clark -Montana  Realty 
Co.  V.  Butte  &  Superior  Copper  Co.  (D. 
C.)  233  F.  547,  and  certiorari  denied 
Butte  &  Superior  Copper  Co.  v.  Clark- 
Montana  Realty  Co.,  38  S.  Ct.  581,  247 
U.  S.  516,  62  L.  Ed.  1245. 

While  federal  court  having  jurisdic- 
tion in  particular  state  is  an  independ- 
ent forum,  yet  it  administers  no  differ- 
ent law  than  that  administered  by 
state  courts,  and  in  question  involving 
state,  public  policy  should  defer  to 
decisions  of  state  courts.  Keystone 
Wood  Co.  V.  Susquehanna  Boom  Co., 

240  F.  296,  153  C.  C.  A.  222,  affirming 
judgment  (D.  C.)  235  F.  800. 

In  determining  the  nature  of  trans- 
actions between  bankrupt  and  others, 
decisions  of  highest  state  court,  if  not 
controlling  are  of  great  weight  In 
re  Shea  (D.  C.)  245  F.  363. 

In  proceeding  involving  validity  of 
bankrupt's  assignment  for  creditors, 
bankruptcy  court  will  treat  matter  as 
undecided  by  state  court,  where  judge 
of  state  court,  in  making  order  involv- 
ing matter,  filed  no  opinion  showing 
that  he  adjudged  assignment  invalid, 
and  parties  were  disagreed  as  to  that 
fact.    In  re  Colwell  Lead  Co.  (D.  G.) 

241  F.  922. 
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33.  Construction  of  stato  oonstitu- 
tiotts  and  aftatutes^ln  generals— The 
federal  courts  accept  the  iDterpreta- 
tion  put  by  the  courts  of  a  state  upon 
its  own  Constitution  and  statutes. 
Colorado  Yule  Marble  Go.  y.  Collins, 
230  F.  78,  144  C.  C.  A.  37^. 

In  constroini^  the  statute  of  Alaska, 
transplanted  from  Oregon,  the  Oregon 
decisions,  unless  departed  from  by 
Alaska  jadgments,  are  to  be  considered 
as  local  law.  In  re  Seward  Dredging 
Co.,  242  F.  225,  155  0.  0.  A.  65,  cer- 
tiorari denied  Sands  v.  Estabrook,  88 
S.  Ct  U,  245  U.  S.  651,  62  L.  Ed. 
531. 

34.  —  Constittttlonav— D^dsicns  of 
state  Supreme  Court  construing  pro- 
Yisions  of  state  Constitution  are  con- 
clnsive  on  national  courts.  Bush  y. 
Branson,  248  F.  377,  160  C.  C.  A. 
387;  HiU  y.  Hill  (D.  0.)  281  F.  845; 
Harmon  y.  Bolley  (Ind.)  120  N.  E.  83. 

35.  —  Statutes.— The  construction 
of  a  state  statute  by  ttie  highest  court 
of  the  state  must  be  accepted  by  th€ 
federal  courts.  La  Tourette  y.  Mc- 
Master.  39  S.  Ct.  160,  63  L.  Ed.  — ; 
Laaderdale  County  y.  Kittel,  229  F. 
583,  143  C.  C.  A.  616;  Old  Colony 
Trust  Co.  y.  City  of  Tacoma,  230  F. 
389,  144  C.  C.  A.  531,  affirming  decree 
(D.  C.)  219  F.  775;  Atlas  Portland  Ce- 
ment Co.  y.  Hagen,  233  F.  24,  147  C. 
C.  A.  94;  Union  Stockyards  Bai^  of 
Wichita,  Kan.,  y.  Hamilton,  246  F. 
580, 158  C.  C.  A.  550;  Bank  of  FoUans- 
bee  ▼.  Follansbee  Lumber  Co.,  248  F. 
645,  160  C.  C.  A.  545;  Ludlow  y.  City 
of  Ludlow  (C.  C.  A.)  262  F.  559;  Gilles- 
pie y.  Riggs  (C.  C.  A.)  253  F.  943;  In 
re  DayidsoQ  (D.  C.)  233  F.  462;  Penn- 
sylyania  R.  Co.  y.  Peddrick  (D.  C.)  234 
F.  781;  Chicago,  M.  &  St.  P.  Ry.  Co. 
y.  Incorporated  Town  of  Lost  Nation 
(D.  C.)  237  F.  709;  Hebe  Co.  y.  Cal- 
vert (D.  C.)  246  F.  711. 

The  constitutionality  of  the  compul- 
sory insurance  proyisions  of  Iowa  elec- 
tive Workmen's  Compensation  Act,  { 
42,  will  not  be  considered  by  the  fed- 
eral Supreme  Court  at  the  instance 
of  an  employer  not  accepting  the  act, 
where  the  highest  state  court  has  held 
that  an  employer  not  accepting  is  not 
compelled  to  insure.  Hawkins  y. 
Bleakly,  37  S.  Ct.  255,  243  U.  S.  210. 
81  L.  Ed.  678,  affirming  decree  Same 
?.  Bleakley  (D.  C.)  220  F.  378. 

Requisite  diyersity  of  citizenship  to 
sustain  federal  jurisdiction  exists 
where  citizen  of  Arkansas,  as  adminis* 
trator  under  appointment  In  Tennes- 
see, sues  corporation  for  wrongful 
death,  in  yiew  of  decision  of  Supreme 
Coart  of  Tennessee  as  to  effect  of 
Acts  Temi.  1903,  c.  501.  Memphis  St 
Ry.  Co.  y.  Moore,  87  S.  Ct.  273,  243 
U.  S.  299,  61  L.  Ed.  733,  affirming  judg- 
ment Same  y.  Bobo,  232  F.  70S,  146 
C.  C.  A.  634. 

As  to  contracts  executed  before  the 
construction  of  a  state  statute  by  its 


court  of  last  resort,  the  courts  of  the 
United  States  are  Qot  conclusively  gov- 
erned by  the  construction  thereafter 
placed  upon  it  by  the  state  court.  Ko- 
bey  y.  Hoffman  (C.  C.  A.)  229  F.  486. 

A  decision  by  the  Oklahoma  Supreme 
Court  construing  Comp.  Laws  Okl. 
1909,  }  5653,  as  denying  benefit  of  limi- 
tations in  favor  of  any  person  or  cor- 
I/oration  while  it  is  without  the  state, 
is  binding  on  federal  courts,  so  limi- 
tations do  not  run  in  favor  of  a  for- 
eign corporation,  though  it  maintained 
a  statutory  process  agent  Quinette 
y.  Pullman  Co.,  233  F.  980,  147  C.  C. 
A.  654,  denying  rehearing  229  F.  333, 
143  C.  C.  A.  453. 

Where  the  highest  court  of  a  state 
has  interpreted  a  state  statute  in  a 
way  showing  that  it  is  considered  a 
positive  enactment  and  not  merely  a 
re-enactment  of  the  common  law,  as 
to  rights  arising  thereafter,  its  con- 
struction Is  binding  on  the  federal 
courts.  Babbitt  y.  Read,  236  F.  42, 
149  C.  0.  A.  252,  affirming  decree  (D. 
C.)  215  F.  395. 

Ordinarily,  a  federal  court  accepts 
construction  of  statutes  of  state  by 
highest  court  thereof,  but  if  such  de- 
cision is  rendered  after  rights  have  ac- 
crued or  liabilitiefl  have  been  incurred, 
which  are  subject  of  determination  by 
federal  court,  latter  court  is  not  bound 
by  such  decision,  although  it  will  lean 
to  agreement  .with  state  court.  State 
of  Missouri  y.  Angle,  236  F.  644,  149 
C.  C.  A.  640,  affirming  order  In  re 
Sage  (D.  0.)  224  F.  525. 

Holding  of  Supreme  Court  of  Porto 
Rico  that  Rev.  Civ.  Code  1902,  §  187, 
authorizing  inheritance  by  nn  illegiti- 
mate child  who  was  acknowledged  by 
its  father,  is  not  retroactive,  when  in 
harmony  with  prior  decisions  of  that 
court  and  the  Supreme  Court  of  Spain, 
held  not  to  be  disturbed.  Maldonado 
y.  Esteras,  242  F.  912,  155  C.  C.  A. 
500. 

Generally  a  federal  court  treats  the 
construction  of  a  state  statute  by  the 
highest  court  of  the  state  as  part  of 
it  and  read  into  it.  Turner  y.  Board 
of  Trade  of  City  of  Chicago,  244  F. 
108,  156  C.  C.  A.  536,  certiorari  de- 
nied 38  S.  Ct.  133,  245  U.  S.  667,  62 
L,  Ed.  538. 

Decision  of  state  court  construing 
local  statutes  of  limitation  and  with 
respect  to  administration  are  binding 
on  federal  court  Salyer  v.  Consolida- 
tion Coal  Co.,  246  F.  794,  159  C.  C.  A. 
96,  certiorari  denied  Consolidation  Coal 
Co.  y.  Salyer.  38  S.  Ct.  345,  246  U.  S. 
669,  62  L.  Ed.  931. 

Instruction,  in  action  in  federal  court 
to  recover  Texas  land,  in  accordance 
with  the  latest  decision  of  Texas  Su- 
preme Court,  that  under  ten-year  stat- 
ute claim  of  right  required  more  than 
entry  with  intention  to  acquire  adverse 
title,  was  erroneous;  Texas  Supreme 
Court,  after  submission,  reannouncing 
original   rule   to   contrary    that   naked 
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trespasser  might  by  ten  years*  adverse 
possession  acquire  tHle.  Richardson  y. 
Ball,  246  F.  824,  159  C.  C.  A.  126. 

Decision  of  the  highest  state  court, 
construing  local  limitation  statutes  as 
to  actions  for  wrongful  death,  though 
contrary  to  previous  decisions  of  infe- 
rior courts,  is  binding  on  the  federal 
courts.  Farley  v.  Carey  Show  Print 
Co.,  249  F.  476,  161  C.  O.  A.  434. 

Under  the  rule  that  federal  courts 
follow  the  interpretation  of  state  stat- 
utes adopted  by  the  state's  highest  ju- 
dicial tribunal,  where  no  question  of 
general  or  commercial  law  or  the  viola- 
tion of  the  federal  Constitution  is  in- 
volved, the  federal  court  was  bound  to 
follow  a  decision  of  the  Supreme  Court 
of  Oklahoma  erroneously  construing  the 
statute  of  limitations  (Rev.  Laws  Okl. 
1910,  §  4057,  subd.  3,  and  section  4660). 
St.  Louis  &  S.  F.  R.  Co.  v.  Quinette 
(C.  C.  A.)  251  F.  773. 

The  federal  courts  will,  save  in  very 
exceptional  cases,  follow  the  construc- 
tion placed  upon  the  statutes  of  a  state 
by  the  courts  of  last  resort  of  the  state. 
Emerson-Brnntingham  Implement  Co. 
V.  Lawson  (D.  C.)  237  F.  877. 

The  decisions  of  the  highest  court  of 
a  state  on  the  question  of  the  conformi- 
ty of  a  statute  to  the  state  Constitu- 
tion are  final  and  conclusive,  and  a  fed- 
eral court  is  reluctant  to  declare  the 
statute  invalid  on  that  ground  before 
the  question  has  been  'considered  by 
the  state  tribunal.  Bergman  v.  Kear- 
ney (D.  C.)  241  F.  884. 

Decisions  by  Louisiana  Supreme 
Court,  holding  that  simUar  laws  were 
not  invalid,  under  Const.  La.  art.  229, 
are  binding  on  federal  court  in  consid- 
ering contention  that  Act  La.  No.  145 
of  1916  was  invalid,  under  same  article. 
Union  Sulphur  Co.  v.  Reed  (D.  C.)  249 
F.  172. 

36.  Decisions  by  other  than  supreme 
courtSd^It  is  only  the  highest  court  of 
a  state  whose  decisions,  construing  the 
state  Constitution  or  statutes,  are  bind- 
ing on  the  federal  courts.  Skaggs  y. 
Kansas  City  Terminal  Ry.  Co.  (D.  C.) 
233  F.  827. 

37.  Dicta  and  decisions  on  questions 
not  directly  involved.— Where  the  Su- 
preme Court  of  a  state  deliberately 
considered  and  construed  a  statute  re- 
lating to  notice  to  property  owners  of 
proposed  changes  in  valuation,  the  fed- 
eral courts  will  abide  by  the  construc- 
tion given,  though  it  be  questioned  as 
dictum.  Skagit  County  y.  Puget  Mill 
Co.  (C.  C.  A.)  249  F.  965. 

371/2-  Conflicting  decisions.— In  the  ab- 
sence of  uniform  recognized  decisions 
by  the  state  court  governing  the  rights 
and  conduct  of  persons  regarding  the 
matter  under  consideration,  the  federal 
court  may  regard  with  equal  respect 
the  decisions  of  courts  of  other  states. 
Toby  y.  Scranton  Ry.  Co.  (D.  C.)  245  F. 
365. 
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38.  Questions  Involving  licenses  or 
taxation— I  n  general.— Supreme  Court 
accepts  decision  of  state  court  respect- 
ing construction  of  statute,  imposing 
tax,  but  must  determine  questions  un- 
der federal  Constitution  upon  its  own 
judgment  of  the  operation  and  effect  of 
the  tax.  Crew  Levick  Co.  v.  Common- 
wealth of  Pennsylvania,  38  S.  Ct  126, 
245  U.  S.  292,  62  L.  Ed.  295,  reversing 
judgment  Commonwealth  v.  Crew  Lev- 
ick Co.,  100  A.  952,  256  Pa.  508. 

The  question  whether  the  lien  of  a 
mortgage  on  personal  property  is  para- 
mount to  the  lien  for  the  personal  prop- 
erty tax  is  a  question  of  state  law,  gov- 
erned by  the  state  dedsions.  Bear 
River  Paper  &  Bag  Co.  v.  City  of  Pe- 
toskey,  241  F.  53,  154  G.  C.  A.  53. 

A  decision  by  the  highest  court  of  a 
state,  interpreting  a  revenue  law,  is 
binding  on  the  federal  courts.  Polk 
County,  Iowa,  v.  Burns,  247  F.  399,  159 
C.  C.  A.  453,  reversing  judgment  In  re 
Hosmer  (D.  C.)  233  F.  318. 

39.  —  Assessments  and  levy  of  tax. 

— Federal  courts  will  follow  decision  of 
highest  state  courts  of  Kentucky  in 
construing  Ky.  St.  §|  4077-4081,  relat- 
ing to  valuation  of  intangible  property 
of  interstate  railroad.  Louisville  &  N. 
R.  Co.  y.  Greene,  37  S.  Ct  683.  244  U. 
S.  522,  61  L.  Ed.  1291,  Ann.  Cas. 
1917E,  97,  modifying  decree  Same  y. 
Bosworth  (D.  C.)  230  F.  191;  Illinois 
Cent.  R.  Co.  v.  Greene,  37  S.  Ct.  607, 

244  U.  S.  555,  61  L.  Ed.  1309,  affirm- 
ing decree  Same  y.  Bosworth  (D.  0.) 
209  F.  465. 

Judgment  of  the  higbest  court  of  the 
state  as  to  what  is  a  public  use  for 
which  money  may  be  raised  iby  taxation 
under  the  Fourteenth  Amendment  is 
entitled  to  the  highest  respect.  Jones 
v.  City  of  Portland,  38  S.  Ct  112.  245 
U.  S.  217,  62  L.  Ed.  252,  L.  R.  A. 
1918C,  765.  Ann.  Cas.  1918B,  660,  af- 
firming judgment  93  A.  41,  113  Me.  123. 

Construction  by  state  court  of  statute 
governing  notice  of  proposed  increase 
in  valuation  of  board  of  equalization 
held  binding  on  the  federal  court  Pa- 
get MUl  Co.  y.  Skagit  County  (D.  0.) 
242  F.  333. 

Holding  of  Ohio  Supreme  Court  that 
tax  imposed  under  Conservancy  Act,  { 
43,  is  to  be  imposed  with  reference  to 
benefits  and  burdens  upon  real  estate, 
held  binding  on  federal  court  Orr  y. 
Allen  (D.  C.)  245  F.  486. 

41.  ..^  Collection. and  payment.— The 
holding  of  the  Court  of  Appeals  of 
Kentucky  that  Ky.  St  1894,  §  4131,  as 
amended  in  1006  (Acts  1906,  c.  22,  art. 
8,  S  3),  authorizes  the  appointment  of 
special  collectors,  each  charged  with  the 
duty  of  collecting  only  a  designated  part 
of  the  assessed  county  taxes,  must  be 
accepted  by  the  federal  Supreme  Court. 
Hendrickson  v.  Apperson,  38  S.  Ct  44, 

245  U.  S.  105,  62  L.  Ed.  178,  affirminif 
judgment  238  F.  473,  151  C.  C.  A.  409; 
Same  y.  Creager,  38  S.  Ct  46,  245  U. 
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&  115,  62  Ix.  Ed.  185,  affirming  judg- 
ment Same  ▼.  Appenon,  238  F.  478, 151 
G.  C.  A.  409. 

A  decision  of  the  highest  court  of  the 
state  construing  statutes  authorizing 
distress  for  personal  property  taxes  is 
coBclusiye  on  the  federal  courts.  Bird 
y.  City  of  Richmond,  240  F.  545, 153  O. 
G.  A.  349. 

Decision  of  highest  state  court  con- 
cerning state  statutes  regarding  tax 
penalties  is  conclusive  on  federal  courts. 
Bright  Y.  State  of  Arkansas  (G.  G.  A.) 
249  F.  953. 

44.  — —  Lioenses^^In  determining  con- 
stitutionality of  state  statutes  enacted 
at  different  dates  under  which  license 
taxes  were  assessed  federal  Supreme 
Court  should  follow  decision  of  state 
court  and  construe  them  as  being  part 
of  single  scheme.  International  Paper 
Co.  V.  Commonwealth  of  Massachusetts, 
38  S.  Ct.  292,  246  U.  S.  135,  62  L.  Ed. 
624,  Ann.  Gas.  1918C,  617,  reversing 
judgment  International  Paper  Go.  v. 
Commonwealth,  117  N.  B.  246,  228 
Mass.  101. 

The  state  court  having  construed  an 
ordinance  declaring  it  unlawful  to  en- 
gage in  peddling  any  goods  without  a 
hcense  to  apply  to  an  isolated  transac- 
tion, a  sale  of  two  small  articles  at 
rest  in  the  state  before  the  sale,  though 
defendant's  business  was  otherwise  in- 
terstate commerce,  judgment  of  state 
court  must  be  affirmed.  Watters  v. 
People  of  State  of  Michigan,  39  S.  Gt. 
29.  63  L.  Ed.  — . 

In  so  far  as  ruling  of  state  court,  that 
the  state  is  not  concluded  by  assessor's 
entry  as  to  whether  tax  was  on  prop- 
erty or  privilege,  turns  on  the  authority 
of  the  state  board  and  the  assessor  un- 
der the  state  statute,  and  the  relative 
effect  to  be  given  their  acts,  it  is  not 
reviewable  by  the  national  court.  Wells 
Fargo  &  Co.  v.  State  of  Nevada,  39  S. 
Ct  62.  63  L.  Ed.  — . 

45.  Decisions  affecting  corporations, 
stockholders,  and  officers  thereof— 
Chsrtert  and  or||anlzation8.F-Holding  of 

state  court  that  no  written  acceptance 
of  state  Gonstitution  is  necessary  to 
entitle  railroad  company  to  rights  un- 
der future  legislation,  pursuant  to 
Const  Ala.  1901,  i  246,  held  binding 
on  a  federal  court.  Bryan  v.  Louis- 
^e  &  N.  R.  Go.,  244  F.  650,  157  G. 
C.  A.  98,  writ  of  error  dismissed  and 
certiorari  denied  38  S.  Gt  334,  246  U. 
8.  651,  664,  62  L.  Ed.  921. 

47.  — ~  Stock  and  stockholdersd-^he 

federal  Supreme  Gourt,  when  deter- 
mining rights  under  the  laws  of  a  state, 
should  follow  a  ruling  of  the  state 
court  that  subscribers  to  syndicate 
agreement  for  purchase  of  corporate 
stock  and  coal  properties  may  rescind 
for  fraud  of  the  promoters,  whom  they 
created  their  agent  by  merely  tendering 
the  stock  received.  Sim  v.  Edenbom, 
37  S.  Ct.  36,  242  U.  S..  131,  61  D.  Ed. 
199,  reversing  judgment  Edenbom  v. 


Sim,  206  P.  276,  124  G.  0.  A  839; 
Alder  v.  Same,  37  S.  Gt  38,  242  U.  S. 
137,  61  L.  Ed.  204,  reversing  judgment 
Edenbom  v.  Sim,  206  F.  275, 124  G.  G. 
A.  339. 

The  liability  of  the  stockholders  of  a 
Minnesota  corporation  for  the  differ- 
ence between  the  par  value  of  the 
stock  and  the  amount  they  paid  is  a 
question  of  local  law,  on  which  the  de- 
cisions of  the  courts  of  that  state  are 
controlling.  Gourtney  v.  Groxton,  239 
r.  247,  152  G.  G.  A.  235. 

Holding  of  ptate  court  that  liability 
of  stockholder  under  state  Gonstitution 
and  laws  was  discharged,  where,  after 
his  transfer  of  his  stock,  indebtedness 
was  extended,  held  to  be  followed  by 
federal  court  im  suit  against  another 
stockholder.     Way  v.  Mortenson,  242 

F.  903,  155  G.  G.  A.  491. 

48.  ——  Rights,  powers,  and  liabili- 
ties.—The  Oklahoma  Supreme  Gourt's 
construction  of  Gonst.  Okl.  art.  23,  § 
9,  is  binding  on  the  federal  court  in  an 
action  for  the  delay  in  delivering  a  tele- 
gram to  which  provision  is  applicable. 
Gardner  v.  Western  Union  Telegraph 
Go.,  231  F.  406,  145  G.  G.  A.  399. 

A  decision  of  a  state  court  constru- 
ing a  state  statute,  limiting  the  powers 
of  local  corporations,  is  binding  on  the 
federal  court  West  Penn  Ghemical  & 
Mfg.  Go.  V.  Prentice,  236  F.  801,  150 

G.  G.  A.  153. 

Decision  of  state  court  determining 
character  of  bonds  issued  by  irrigation 
district  under  state  statute  is  conclu- 
sive and  binding  on  federal  courts. 
Rialto  Irr.  Dist  v,  Stowell  (G.  G.  A.) 
246  F.  294;  Same  v.  Ghellis  (G.  G.  A.) 
246  F.  308. 

Decisions  of  South  Garolina  Supreme 
Gourt  construing  similar  railway  char- 
ters held  binding  on  federal  courts, 
being  adjudications  as  to  meaning  of  a 
state  statute,  so  that  lessee  of.  South 
Garolina  railroad  company  was  not  en- 
titled to  right  of  way  100  feet  each 
side  of  its  road,  without  showing  that 
it  entered  and  constructed  road  with- 
out any  written  contract.  Southern 
Ry.  Go.  V.  Board  of  Gom'rs  of  Public 
Works  of  City  of  Union,  S.  G.,  246  F. 
383.  158  G.  G.  A.  447. 

50.  —  Insolvency  and  dlS80iutlon.P- 

The  federal  court  should  adopt  the  rul- 
ings of  the  highest  court  of  Illinois  up« 
on  the  authority  of  a  court  of  equity 
to  dissolve  Illinois  corporation.  Tevan- 
der  v.  Ruysdael  (C.  C.  A.)  253  F.  918. 

52.  Questions  affecting  connties,  mu- 
nicipal corporations,  townships,  or  di8« 
trIots-rM unicipai  corporations.  —  Deci- 
sion of  highest  court  of  state  that  cer- 
tain ordinance  challenged  as  repugnant 
to  federal  Gonstitution  is  within  pow- 
ers conferred  by  state  Legislature  on 
city  is  conclusive  on  federal  Supreme 
Court.  Thomas  Gusack  Co.  v.  City  of 
Chicago,  37  S.  Ct.  190,  242  U.  S.  52(5, 
61  L.  Ed.  472,  L.  R.  A.  1918A,  136, 
Ann.  Gas.  1917G,  594,  affirming  decree 
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108  N.  E.  340,  267  lU.  344,  Ann.  Cas. 
1916C,  488. 

Where  there  had  been  no  decision  of 
highest  state  court  upholding  bonds  is- 
sued  by  a  city  in  excess  of  constitu- 
tional limitation,  decisions  of  the  state 
court  construiug  ~  such  limitation  are 
binding  on  a  federal  court,  where  the 
bondholder  sought  relief  in  that  tri- 
bunal. Sidey  v.  City  of  Marceline,  Mo., 
237  F.  168,  150  0.  C.  A.  314. 

Act  Ohio  AprU  5,  1893  (90  Ohio 
Laws,  p.  100),  creating  board  of  park 
commissioners  for  cities  of  first  grade, 
second  class,  and  conferring  on  board 
corporate  powers,  should,  in  view  of 
decision  of  Ohio  Supreme  Court  that 
similar  acts  of  April  6,  1900  (94  Ohio 
Laws,  p.  517),  and  April  16,  1900  (94 
Ohio  Laws,  p.  670),  were  invalid,  be 
held  in  federal  court  unconstitutional, 
under  Const.  Ohio,  art.  2,  §  26,  and 
article  13,  §  1,  requiring  uniform  op- 
eration of  laws,  etc.  Nichols  v."  City 
of  Cleveland,  247  F.  731,  159  C.  C.  A. 
589,  certiorari  denied  City  of  Cleveland 
v.  Nichols,  38  S.  Ct.  336,  246  U.  S. 
668,  62  L.  Ed.  930. 

Federal  courts  generally  follow  deci- 
sions of  highest  court  of  state  as  to 
character  and  limits  of  powers  and 
liabilities  of  municipal  and  quasi  mu< 
nicipal  corporations  of  state.  Vin- 
cennes  Bridge  Co.  v.  Board  of  County 
Com'rs  of  Atoka  County,  Okl.,  248  F. 
93,  160  C.  C.  A.  233. 

Decision  of  state  court,  construing 
local  municipal  ordinance,  must  be  fol- 
lowed by  federal  court.  Lutz  v.  City 
of  New  Orleans  (D.  C.)  235  F.  978,  or- 
der aflSrmed  Lutze  v.  Same,  237  P. 
1018,  150  C.  C.  A.  654. 

54L  ——  Districts.— A  basic  conten- 
tion of  plaintiff  appellant,  seeking  in- 
junction against  enforcement  of  state 
drainage  statute,  which  assumes  that 
the  statute  has  a  significance  which 
Supreme  Court  of  state  has  expressly 
decided  it  has  not,  also  that  Constitu- 
tion of  state  forbids  exertion  of  legis- 
lative power  which  same  court  has  ex- 
pressly held  Legislature  possesses,  can- 
not be  sustained.  Orr  v.  Allen,  39  S. 
Ct.  23,  63  L.  Ed. ' — . 

When  brought  in  question  in  a  fed- 
eral court,  the  powers  and  duties  of  an 
Oklahoma  county  and  a  drainage  dis- 
trict must  be  determined  from  the  ap- 
plicable Oklahoma  statutes,  as  inter- 
preted by  the  courts  of  that  state. 
Board  of  Com*rs  of  Kay  County,  Okl., 
V.  Pollard-Campbell  Dredging  Co.  (C. 
C.  A.)  251  F.  249. 

Decision  of  the  Supreme  Court  of 
Louisiana,  holding  valid  Act  No.  199 
of  1916,  relating  to  special  road  dis- 
tricts, etc.,  is  binding  on  the  federal 
courts.  Lancaster  v.  Police  Jury,  Par- 
ish of  Avoyelles,  State  of  Louisiana  (D. 
C.)  254  F.  179. 

55.  Construction  of  statutes  relating 
to  judgments.— In  determining  whether 
securing  judgment  on  two  of  series  of 
notes  given  for  motors  purchased  un« 
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der  conditional  sale  made  in  Michigan 
passed  title  to  buyer,  the  decisions  of 
the  Michigan  Supreme  Court  will  be 
followed.  In  re  Sutton  (D.  C.)  244  F. 
872. 

56.  Construction  of  statutes  relating 
to  attachment,  Injunction,  and  execu- 

tion^^The  remedy  by  attachment  be« 
ing  statutory,  the  rights  of  an  attach- 
ing creditor  in  a  federal  court  are  gov- 
erned by  the  state  law,  as  declared  by 
the  highest  court  of  the  state.  Loewe 
V.  Savings  Bank  of  Danbury,  236  F. 
444,  149  C.  C.  A.  496,  modifying  judg- 
ment Same  v.  Union  Savings  Bank  of 
Danbury  (D.  C.)  226  F.  294,  and  judg- 
ment affirmed  Savings  Bank  of  Dan- 
bury V.  Loewe,  37  S.  Ct.  172,  242  U.  S. 
357,  61  L.  Ed.  360. 

Where  state  Supreme  Court  denied 
certiorari,  applied  for  on  claim  that 
Comp.'Laws  Mich.  1915,  §  13765,  was 
unconstitutional,  held,  that  a  federal 
court  could  not  consider  the.  contention 
that  the  statute  violated  the  state  Con- 
stitution. Ex  parte  Merrill  0^.  0.)  245 
F.  778. 

57.  Questions  involving  condemnation 
proceedings^— In  action  in  federal  court 
involving  condemnation  proceeding  un- 
der Act  Ohio  April  5,  1893  (90  Ohio 
Laws,  p.  100),  decision  of  Ohio  Su- 
preme Court,  declaring  similar  legisla- 
tion invalid,  rendered  after  commence- 
ment of  proceeding,  is  controlling,  rest- 
ing on  cases  decided  prior  to  act. 
Nichols  V.  City  of  Cleveland,  247  F. 
731,  159  C.  C.  A.  589,  certiorari  de- 
nied City  of  Cleveland  v.  Nichols,  38  S. 
Ct.  336,  246  U.  S.  668.  62  L.  Ed.  930. 

59.  Construction  and  effect  af  con- 
tracts—in generaJ^— As  to  contracts  ex- 
ecuted before  the  construction  of  a 
state  statute  by  its  court  of  last  re- 
sort, the  federal  courts  are  not  con- 
clusively governed  by  the  construction 
thereafter  placed  upon  it  by  the  state 
court.  Kobey  v.  Hoffman,  229  F.  486, 
143  C.  C.  A.  554. 

Questions  whether  widow  could  main- 
tain equitable  action  on  antenuptial 
agreement,  and  whether  abandonment 
of  husband  constituted  failure  of  con- 
sideration, held  questions  of  local  law, 
and  decision  of  state  court  of  last  re- 
sort, would  not  be  reviewed.  Schnepfe 
V.  Schnepfe,  230  F.  781,  145  C.  C.  A. 
91. 

In  construing  a  contract  made  with- 
in a  state  as  affected  by  state  laws, 
the  state  decisions  will  govern.  Reich- 
ardt  V.  Hill,  236  F.  817,  150  C.  C.  A. 
79. 

The  determination  of  whether,  under 
a  contract  for  the  transportation  of 
live  stock  and  an  attendant,  the  attend- 
ant is  a  passenger  for  hire,  is  a  ques- 
tion on  which  the  federal  courts  are 
not  bound  by  state  decisions.  Tripp  v. 
Michigan  Cent.  R.  Co.,  238  F.  449,  151 
C.   C.   A.   385. 

The  federal  courts  are  as  to  ques- 
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tions  of  liens  created  either  by  chat- 
tel mortgage  or  pledge,  controlled  by 
decision  of  highest  court  of  state  where 
cases  arise.  In  re  P.  J.  Sullivan  Co. 
(D.  C.)  247  P.  139. 

A  chattel  mortgage  having  been  ex- 
ecuted and  performed  within  the  state 
of  Michigan,  a  bankruptcy  court,  in 
determining  rights  thereunder,  will  fol- 
low the  decisions  of  the  court  of  that 
state  concerning  the  construction  and 
effect  of  the  instrument.  In  re  Drag 
(D.  C.)  254  F.  474. 

6i.  —  Bonds  and  notes.p->A  rule  es- 
tablished for  years  by  the  highest  court 
of  a  state,  affecting  the  rights  of  par- 
ties arising  out  of  contracts  for  munic- 
ipal improvements  and  sureties  on  stat- 
utory bonds  given  by  the  contractor, 
if  fixed  and  definite,  and  uniform  in  ap- 
plication, should  be  followed  by  the 
federal  courts.  American  Surety  Co. 
of  New  York  v.  Bellingham  Nat.  Bank 
(C.  C.  A.)  254  P.  64. 

62.  ^—  Salea  and  transfersd— Re- 
spective rights  of  a  seller  of  property 
by  a  contract  of  conditional  sale  and 
creditors  of  the  buyer  are  to  be  deter- 
mined in  a  federal  court  by  the  law  of 
the  state  so  far  as  applicable.  General 
Electric  Co.  V.  Richardsoji,  233  F.  84, 
147  C.  C.  A.  154,  affirming  decree  (D. 
C.)  228  P.  758. 

In  determining  whether  a  sale  has 
been  consummated,  the  federal  courts 
will  follow  the  state  rules.  In  re  Rick- 
etts,  234  F.  285,  148  C.  C.  A.  187. 

In  construing  a  contract  for  the  fur- 
nishing of  building  materials  to  general 
contractors  for  a  courthouse,  decisions 
of  the  state  courts,  though  not  conclu- 
sive, will  be  persuasive.  Northwestern 
Terra  Cotta  Co.  v.  Caldwell,  234  F. 
491, 148  C.  C.  A.  257. 

63.  — *  iDSuranced— Where  form  of 
fire  policy  is  prescribed  by  state  statute, 
meaning  of  policy  calls  for  construction 
of  statute,  so  that  decision  of  highest 
court  of  state  will  control.  Grant  Lum- 
ber Co.  V.  North  River  Ins.  Co.  of  New 
York  (D.  O.)  253  F.  83. 

71.  Deolsions  relating  to  title,  trans- 
fen,  and  liene  on  property— Con veyano- 
ee  or  other  tran8fers.F— Deed  conveying 
land  in  trust  for  S.  for  life,  and  at  his 
death  to  convey  to  his  appointees  or 
heirs,  held,  following  state  court,  to 
create  executory  trust,  so  that  S.  did 
not  take  fee.  Highland  Park  Mfg.  Co. 
V.  Steele,  232  F.  10.  146  C.  C.  A.  202, 
affirming  decree  Steele  y.  Highland 
Park  Mfg.  Co.  (D.  C.)  212  F.  972,  and 
decree  modified  on  rehearing  Highland 

Park  Mfg.  Co.  v.  Steele  (C.  C.  A.)  235 
F.  465. 

Iaw  of  the  state  where  land  is  sit- 
uated  held  the  question  for  determina- 
tioDt  in  determining  whether  construc- 
tion and  operation  of  deed  is  in  doubt 
so  as  to  require  agreement  with  state 
Id. 


72.  —  Mortgages.— The  federal  Su- 
preme Court  is  not  disposed  to  disturb 
a  judgment  of  the  Supreme  Court  of 
the  Philippine  Islands',  construing  local 
laws  and  announcing  a  rule  applicable 
in  such  Islands  respecting  the  right  of 
redemption  from  a  mortgage.  Gauion 
V.  Compania  General  De  Tobacos  de 
Filipinas,  38  S.  Ct.  46,  245  U.  S.  86, 
62  L.  Ed.  165. 

73.  -i..  LeasOd— A  Minnesota  mining 
lease  is  governed  by  the  law  of  that 
state,  and  in  construing  such  lease  the 
federal  courts  must  follow  the  decisions 

*  of  the  state  courts.  Nelson  v.  Republic 
Iron  &  Steel  Co.,  240  F.  285, 153  C.  C. 
A.  211. 

The  validity  of  an  oil  and  gas  lease, 
which  the  lessee  could  surrender  at 
his  option,  is  a  local  question,  the  de- 
cision of  which  by  the  court  of  the 
state  in  which  the  land  is  located  is 
binding  on  the  federal  court.  Iiindlay 
v.  Raydure   (D.   C.)   239  F.  928. 

A  decision  of  the  state  court  that  $3^ 
is  such  an  inadequate  consideration  for 
an  option  to  purchase  real  estate  as 
to  invalidate  the  option  does  not  re- 
quire the  holding  that  a  similar  consid- 
eration is  not  sufficient  to  support  an 
oil  and  gas  lease.    Id. 

Decisions  of  a  state  court,  constru- 
ing oil  and  gas  leases,  in  so  far  as 
they  announce  the  court's  view  on  equi- 
table principles,  are  persuasive,  but  not 
binding.  Downey  v.  Gooch  (D.  C.)  240 
F.  527. 

In  determining  whether  Oklahoma  oil 
and  gas  lease,  reserving  to  lessee  right 
to  surrender  it  at  any  time  on  payment 
of  $1  to  lessor,  was  valid  contract,  re- 
sort will  be  had  to  decisions  of  Okla- 
homa courts  prior  to  lease,  and,  ab- 
sent any  decision  holding  such  leases 
void,  its  validity  will  be  determined  by 
general  law.  Shaffer  v.  Marks  (D.  C.)' 
241  F.  139. 

In  cases  involving  construction  of 
contracts  affecting  interests  in  real 
estate,  even  where,  when  the  rights  of 
the  parties  accrued,  there  was  no  set- 
tled law  of  decision  in  the  state  estab- 
lishing a  rule  of  property  binding  on 
federal  courts,  such  courts  should,  un- 
less strongly  convinced  of  their  error^ 
follow  the  state  decisions.  Norfolk 
Bank  for  Savings  &  Trusts  y.  Whip- 
ple (D.  C.)  254  F.  195. 

74.  -*-  Liens  and  priorities  of 
claims.— In  matters  of  lien,  local  law 
held  controlling,  if  ascertainable  with 
sufficient  clearness;  but  otherwise  fed- 
eral courts  will  form  their  own  judg- 
ment In  re  Seward  Dredging  Co.,  242 
F.  225,  155  C.  C.  A.  65,  certiorari  de- 
nied Sands  v.  Estabrook,  38  S.  Ct.  11, 
245  U.  S.  651,  62  L.  Ed.  531. 

77.  —  Registration  of  Instruments. 
—The  construction  of  the  South  Caro- 
lina recording  acts  as  not  applying  to 
the  assignment  of  choses  in  action  la- 
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bindiDg  on  the  federal  courts.  Ward  y. 
American  Agricultural  Chemical  Co., 
232  F.  119,  146  C.  C.  A.  311,  affirming 
decree  In  re  Floyd  &  Hayes  (D.  C.) 
225  F.  262. 

78.  Exemption  laws.— Exemption  of 
crop  growing  on  homestead  held  under 
laws  of  United  States  held  governed 
,by  laws  of  the  state  as  construed  by  its 
highest  court.  Olmsted- Stevenson  Co. 
V.  Miller,  231  F.  69,  145  C.  C.  A.  257, 
affirming  order  In  re  Miller  (D.  C.) 
221  F.  690. 

Under  Bankruptcy  Act  July  1,  1898, 
§  6  (Comp.  St.  1916,  §  9590),  provid- 
ing  that  exemptions  allowed  to  bank- 
rupts by  the  state  laws  shall  not  be 
affected,  the  bankruptcy  court,  in  de- 
termining the  nature  and  amount  of  the 
exemptions  to  which  the  bankrupts  are 
entitled,  will  follow  and  adopt  the  laws 
of  the  state  of  the  bankrupts'  residence. 
In  re  Solomon  &  Johnson  (D.  C.)  254 
F.  503.  \ 

The  bankruptcy  court  is  bound  by 
construction  of  exemption  by  highest 
courts  of  state  forbidding  sale  of  re- 
versionary interest.  Watters  v.  Hed^ 
peth  Qji,  C.)  90  S.  E.  314. 

80.  Construction  of  wiils  and  admin- 
istration of  estates.— Ruling  of  Supreme 
Court  of  Tennessee  that  purpose  of 
Acts  Teun.  1903,  c  501,  is  to  determine 
privileges  in  state  courts  of  nonresi- 
dents appointed  as  administrators  or  ex- 
ecutors, is  conclusive  on  federal  Su- 
preme Court.  Memphis  St.  Ry.  Co.  v. 
Moore,  37  S.  Ct.  273,  243  U.  S.  299,  61 
L.  Ed.  733,  affirming  judgment  Same  ▼. 
Bobo,  232  F.  708,  146  C  C.  A.  634. 

In  construing  a  will  affecting  title  to 
real  estate  in  Kansas,  the  federal  court 
is  controlled  by  the  construction  placed 
on  similar  provisions  by  the  Supreme 
Court  of  that  state.  Lucas  v.  McNeill, 
231  F.  672,  145  C.  C.  A.  558. 

In  determining  rights  under  a  will, 
decisions  of  the  courts  of  the  state  of 
the  testator's  residence,  wherein  the 
property  was  located,  are  controlling. 
Swann  v.  Austell  (D.  C.)  253  F.  807. 

81.  Liability  for  negilgence  and  torts. 

— In  absence  of  state  statute,  federal 
courts  in  determining  liability  of  mas- 
ter for  injuries  to  his  servant  are  gov- 
erned, not  by  state  decisions,  but  by 
common  law  and  decisions  of  federal 
tribunals.  Union  Pac.  R.  Co.  v.  Ma- 
rone,  246  F.  916,  159  C.  C.  A.  188. 

Decision  by  state  court  that  viola- 
tion of  statute  limiting  operation  of 
motor  vehicles  is  negligence  per  se  is 
binding  on  federal  courts.  Harmon  v. 
Barber,  247  F.  1,  159  C.  C.  A.  219, 
certiorari  denied  38  S.  Ct.  335,  246  U. 
S.  666,  62  I/.  Ed.  929. 

Construction  by  the  Missouri  Su- 
preme Court  that  Rev.  St.  Mo.  1909, 
§  7828,  requiring  the  guarding  of  ma- 
chinery, abolishes  the  defense  of  as- 
sumption of  risk  by  the  employ^,  is 
conclusive  on  the  federal  courts.    Na- 
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tional  Enameling  &  Stamping  Co.  v. 
Zirkovics  (C.  C.  A.)  251  F.  184. 

Where  an  alleged  tort-  was  committed 
upon  navigable  waters  of  the  United 
States  and  also  within  a  state,  the 
applicable  rules  will  be  determined  by 
the  state  laws,  except  where  displaced 
by  federal  statutes  and  admiralty  law. 
The  Bart  Tully  (C.  C.  A.)  251  F.  856. 

Whether  under  the  Nebraska  stat- 
utes the  right  of  action  for  death  from 
a  defective  county  highway  inures  to 
personal  representative,  or  the  surviv- 
ing spouse  and  next  of  kin,  is  peculiar- 
ly a  question  of  local  law  upon  which 
the  decision  of  the  highest  state  tri- 
bunal is  controlling.  Sarpy  County  v. 
Galvin  (C.  C.  A.)  251  F.  888. 

82.  Decisions  reiating  to  pubiic  iands. 

—Where  mining  rights  are  granted  in 
view  of  a  local  rule  of  the  state,  such 
rule  will  be  followed  by  the  federal 
courts  in  construing  the  grant,  whether 
or  not  it  is  to  be  considered  strictly  as 
a  rule  of  property.  Marquette  Cement 
Mining  Co.  v.  Oglesby  Coal  Co.  (D.  C.) 

253  F.  107. 

83.  Questions  affecting  offloers,  r»- 
ceivers,  and  attorneys^— Federal  Su- 
preme Court  will  accept  ruling  of  high- 
est state  court  under  state  statute  that 
a  proceeding  authorized  by  3  Lord's  Or. 
Laws,  tit.  43,  c.  6  (Laws  1913,  cc.  82, 
86,  97),  to  determine  irrigation  rights, 
is,  while  before  state  board,  adminis- 
trative and  not  judicial.  Pacific  Live 
Stock  Co.  V.  Lewis,  36  S.  Ct.  637,  241 
U.  S.  440,  60  L.  Ed.  1084,  affirming  de- 
cree (D.  C.)  217  F.  95. 

On  writ  of  error  to  state  court.  Su- 
preme Court  must  accept  state  court's 
definition  of  authority  of  state  Public 
Service  Commission  under  state  law. 
Pennsylvania  R.  Co.  v.  Towers,  38  S. 
Ct  2,  245  U.  S.  6,  62  L.  Ed.  117,  L. 
R.  A.  191SC,  475,  affirming  decree  94 
A.  330,  126  Md.  59,  Ann.  Cas.  1917B, 
1144. 

The  decisions  of  the  state  court  are 
binding  as  to  the  liability  of  sureties 
on  a  constable's  bond  executed  under  a 
local  statute.  Sclarenco  v.  Chicago 
Bonding  Co.  (D.  C.)  236  F.  592. 

On  suit  by  statutory  receiver  of  an 
Blinois  insurance  company,  the  federal 
court  is  bound  by  the  decision  of  the 
Illinois  Supreme  Court  as  to  the  inter- 
pretation of  the  receiver's  statutory 
powers.    Ilopkins  v.  Lancaster  (D.  C.) 

254  F.  190. 

84.  Construction  of  criminal  statutes. 

—The  federal  courts  follow  the  inter- 
pretation of  the  criminal  statutes  of 
the  state  by  the  state  court  of  last  re- 
sort. Central  Consumers'  Co.  of  New 
Jersey  v.  Austin  (D.  C)  238  F.  616. 

88.  Decisions  estabiishing  rules  of 
property— Property  In  general.— Where 
at  the  time  of  the  making  of  a  con- 
tract, to  be  performed  in  the  state 
where  made,  there  is  a  settled  rule  of 
decision  in  that  state  as  to  the  dam- 
ages recoverable  for  its  breach,   such 
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rule  governs  in  an  action  for  its  breach 
in  a  federal  court.  Gilman  y.  Lamson 
Co.,  234  P.  507,  148  C.  C.  A.  273. 

Id  action,  based  on  diversity  of  citi- 
zenship, against  hospital  chartered  as  a 
charitable  corporation,  federal  court 
should  follow  state  decisions  as  to  li- 
ability of  such  hospitals;  such  decisions 
having  become  rule  of  property.  Pater- 
lini  V.  Memorial  Hospital  Ass'n  of 
Monongahela  City,  Pa.,  247  P.  639, 
160  C.  C.  A.  49,  affirsiing  judgment 
Same  v.  Memorial  Hospital  Ass'n  of 
Uonongahela  City  (D.  C.)  241  P.  429, 
certiorari  denied  38  S.  Ct  334,  246 
U.  S.  665.  62  L.  Ed.  029. 

A  state  statute,  limiting  the  time  for 
presentation  of  claims  against  an  es- 
tate is  a  rule  of  property,  and  as  such 
binding  on  a  federal  court  sitting  in 
equity.  Goodno  v.  Hotchkiss  (D.  C.) 
237  P.  686. 

89.  ^—  Land  titles  and  interests  In 
real  estate.^Illinois  decisions  that  sell- 
er, upon  buyer's  refusal  to  accept,  may 
vest  the  buyer  with  title  and  sue  for 
the  purchase  price,  held  binding  on 
federal  court.  Kawin  ^  Co.  v.  Amer- 
ican Colortype  Co.,  243  P.  317,  156 
C.  C.  A.  97. 

Decisions  of  a  state  court,  constru- 
ing oil  and  gas  leases,  ix\  so  far  as  they 
establish  rules  of  property,  are  binding 
on  the  federal  court.  Downey  v.  Gooch 
(D.  C.)  240  P.  527. 

Federal  courts,  in  determining  estate 
and  rights  created  by  Oklahoma  oil  and 
gas  lease,  must  accent  and  apply  deci- 
sions of  Supreme  Court  of  that  state, 
when  contract  was  entered  into,  as 
rules  of  property.  Shaffer  v.  Marks 
(D.  C.)  241  P.  139. 

A  decision  of  the  highest  state  court 
as  to  title  to  land  is  a  binding  precedent 
in  subsequent  litigation  in  federal  court, 
in  so  far  as  principles  of  law  upon 
which  it  was  based  have  become  rules 
of  property  in  state,  and  application  of 
such  principles  should  be  deemed  prima 
fade  correct,  though  not  conclusive  on 
parties.  Rowe  v.  Kidd  (D.  C.)  249  P. 
882. 

90.  Avthority  of  Inconsistent  deci- 
sions—Conflicting decisions  In  state 
con rtSrf— Where  the  decisions  of  a  state 
Supreme  Court  construing  state  laws 
are  conflicting,  a  federal  court  will  at- 
tribute a  declaration  of  law  in  a  case  to 
the  facts  therein,  and  deny  its  appli- 
cation to  other  cases  involving  different 
situations.     Kardo  Co.  v.  Adams,  231 

F.  950.  146  C.  C.  A.  146,  reversing  de- 
cree American  Ball  Bearing  Co.  v. 
Same  (D.  C.)  222  P.  967. 

Where  state  Supreme  Court,  after' 
action  was  brought,  but  before  trial, 
overruled  prior  decision  construing 
statute,  held,  that  the  last  construc- 
tion would  be  followed.     Denver  &  R. 

G.  R.  Co.  V.  U.  S.,  241  P.  614,  154  C. 
C.  A.  372. 

As  to  cause  of  action  accruing  prior 


to  rendition  of  decision  by  state  court 
overruling  prior  decisions,  federal  court 
held  not  bound  by  such  decision. 
Dernberger  v.  Baltimore  &  O.  R.  Co., 
243  P.  21,  155  C.  C.  A.  551,  affirming 
judgment  (D.  0.)  234  P.  405. 

State  decisions  as  to  title  by  limita- 
tions being  binding  ^on  the  federal 
coutts,  a  judgment  of  the  federal  Dis- 
trict Court  for  Texas,  following  the 
then  latest  decision  of  the  state  court 
on  the  question  of  limitation  title, 
should  be  reversed  on  writ  of  error, 
where  pending  the  writ  the  state  court 
altered  its  decision.  Conn  v.  Drew  (C. 
C.  A.)  250  P.  852. 

A  state  decision  construing  a  mort- 
gage clause  assigning  rents  held  con- 
trolling on  the  federal  court,  rather 
^  than  a  later  state  decision  construing  a 
clause  not  so  similar.  In  re  Israelson 
(D.  C.)  230  P.  1000. 

91. Conflicting  declsiens  between 

federal  courts  and  state  courts.^As  to 

questions  depending  on  construction  of 
state  laws,  decision  of  state  court  is 
controlling  on  writ  of  error  to  it;  and 
this,  even  though  a  similar  provision  of 
a  federal  statute  has  been  differently 
construed  by  the  federal  court.  De- 
troit &  M.  Ry.  Co.  V.  Fletcher  Paper 
Co.,  39  S.  Ct.  13,  63  L.  Ed.  — . 

93.  Decisions  of  federal  courts  previ- 
ous to  decisions  by  state  oourts—ln 
general.— In  the  absence  of  a  well-es- 
tablished rule  by  the  state  court,  the 
federal  court  is  warranted  in  forming 
its  independent  judgment.  Dernberger 
V.  BalUmore  &  O.  R.  Co.,  243  P.  21, 
155  C.  C.  A.  551,  affirming  judgment 
(D.  C.)  234  P.  405. 

94. Construction  of  constitutions 

or  statutes.— Where,  between  a  federal 
court's  construction  of  a  state  statute 
controlled  by  the  decision  of  the  state 
Supreme  Court,  and  the  time  when  the 
federal  court  is  again  called  upon  to  de- 
cide the  question,  or  to  enforce  its  de- 
cision therein,  the  state  Supreme  Court 
has  reversed  its  former'^ruling,  or  de- 
cided at  variance  with  the  .  federal 
court,  the  latter  court  must  conform  to 
the  latest  state  decision,  as  an  excep- 
tion to  the  rule  of  law  of  the  case. 
St.  Louis  &  S.  P.  R.  Co.  V.  Quinette 
(C.  C.  A.)  251  P.  773. 

98.  Questions  involving  process,  rem- 
edies, or  procetfli  re:— Whether  state 
Constitution  gave  .consent  of  state  to 
be  sued  is  a  question  of  local  state  law, 
decision  of  which  by  state  Supreme 
Court  is  controlling  with  federal  courts; 
no  federal  right  being  involved.  Palm- 
er V.  State  of  Ohio,  39  S.  Ct  16,  63  L. 
Ed.  — . 

Whether  an  action  at  law  for  breach 
of  contract  will  lie  in  a  federal  court 
against  one  not  a  party,  but  who  has 
assumed  the  contract,  is  to  be  deter- 
mined by  the  state  law.    Gibson  v.  Vic- 
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tor  Talking  Mach.  Go.  (D.  G.)  232  F. 
225. 

99.  Exception  of  deciaiona  involving 
federal  questions—Questions  involving 
federal  government^^DecisioDS  of  state 
courts  io  construing  state  statutes  held 
not  to  govern  in  construing  indictment 
in  federal  court.  McClendon  y.  U.  S., 
229  F.  523,  143  C.  C.  A.  591. 

100. Questions  involving  consti- 
tution or  treaties.— Supreme  Court  ac- 
cepts decision  of  state  court  respecting 
construction  of  statute,  imposing  tax, 
but  must  determine  questions  under 
federal  Constitution  upon  its  own  judg- 
ment of  the  operation  and  effect  of  the 
tax.  Grew  Levick  Co.  v.  Common- 
wealth of  Pennsylvania,  38  S.  Ct.  126, 
245  U.  S.  292,  62  L.  Ed.  295,  reversing 
judgment  Commonwealth  v.  Grew  Le- 
vick Co.,  100  A.  952,  256  Pa.  608. 

Theory  of  state  as  to  nature  of  tax 
on  property  employed  in  interstate 
commerce,  while  not  conclusive  on  na- 
tional courts,  should  not  be  rejected, 
unless  it  can  be  said  to  be  ill  founded. 
Gudahy  Packing  Co.  v.  State  of  Minne- 
sota, 38  S.  Ct.  373,  246  U.  S.  450,  62 
L.  Ed.  827,  affirming  judgment  State  v. 
Gudahy  Packing  Co.,  151  N.  W.  410, 
129  Minn.  30. 

A  decision  of  a  state  court  affirming 
the  constitutionality  of  a  state  statute 
is  not  conclusive  on  the  federal  courts, 
where  the  statute  is  attacked  as  in  vio- 
lation of  the  federal  Constitution. 
Webb  V.  Southern. Ry.  Co.,  248  F.  618, 
160  G.  G.  A.  518,  reversing  judgment 
(D.  C.)  235  F.  578,  and  certiorari  de- 
nied Southern  R.  Go.  v.  Webb,  38  S.  Gt. 
582,  247  U.  S.  518,  62  L.  Ed.  1245. 

The  decisions  of  state  courts  as  to 
the  validity  of  state  statutes  are  not 
binding  upon  the  federal  courts,  so  far 
as  rights  secured  under  the  federal 
Constitution  are  concerned.  Knapp  v. 
Bullock  Tractor  Co.  (D.  G.)  242  F.  543. 

Whatever  views  a  state  court  may 
have  expressed  regarding  the  validity 
of  a  state  statute  under  the  federal 
Constitution,  the  courts  of  the  United 
States  must  decide  the  question  accord- 
ing to  their  own  convictions.  Orr  v. 
Allen  (D.  G.)  245  F.  486. 

A  decision  of  the  state  court,  con- 
struing the  federal  Constitution,  is  not 
binding  on  the  national  court  sitting 
within  such  state.  Bryan  v.  Barriger 
(D.  G.)  251  F.  328. 

102. ImpalKng^obiigatlon  of  mu- 

n  Id  pal  contracts.— The  federal  Supreme 
Court  will  not  disturb  a  decision  of  the 
state  court  that  a  municipal  ordinance 
requiring  a  street  railway  company  to 
pave  its  tracks  with  asphalt  did  not 
impair  the  obligations  of  its  charter, 
where  the  state  court  found  that  the 
use  of  crushed  stone  by  the  railway 
company  would  interfere  with  the  pave-, 
ment  of  the  other  parts  of  the  street. 
Southern  Wisconsin  Ry.  Go.  v.  City 
of  Madison,  36  S.  Gt.  400,  240  U.  S. 
457,  60  L.  Ed.  739,  affirming  judgment 
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City  of  Madison  ▼.  Southern  Wisconsin 
Ry.  Co.,  146  N.  W.  492,  156  Wis.  352. 

Where  the  validity  of  municipal 
bonds  depended  upon  the  construction 
to  be  given  Acts  Tenn.  1897,  c.  13,  and 
Acts  Tenn.  1901,  c.  450,  incorporating 
the  municipality,  and  the  contract  had 
been  entered  into  before  an  interpreta- 
tion of  the  statutes  by  the  Tennessee 
court,  the  federal  courts  are  not  bound 
by  a  decision  of  the  Tennessee  court 
holding  the  bond  issue  invalid,  and, 
having  obtained  jurisdiction  of  a  suit 
involving  the  validity  of  some  of  the 
bonds,  they  may  exercise  an  independ- 
ent judgment.  Town  of  Newborn  v. 
National  Bank  of  Barnesville,  Ohio  (G. 
G.  A.)  234  F.  209. 

103. Questions  Involving  federal 

laws.— See  Moore  v.  Douglas  (G.  G.  A.) 
230  F.  399. 

Congress  having  pccupied  the  field 
with  respect  to  interstate  telegrams  by 
Act  Cong.  June  18,  1910,  amending  the 
Interstate  Commerce  Act  of  1887,  state 
regulations  and  decisions  no  longer 
govern  as  to  the  validity  of  contractual 
limitations  of  liability.  Poor  v.  West- 
ern Union  Telegraph  Go.  (Mo.  App.) 
196  S.  W.  28;  Meadows  v.  Postal  Tele- 
graph &  Gable  Co.  (N.  G.)  91  S.  B. 
1009;  Western  Union  Telegraph  Go.  v. 
Schade,  192  S.  "W.  924,  137  Tenn.  214. 
Contra,  Western  Union  Telegraph  Co. 
V.  Piper  (Tex.  Civ.  App.)  191  S.  W. 
817. 

A  ruling  of  a  state  court  that  the 
"next  of  kin"  under  Act  April  22,  1908, 
as  amended  by  Act  April  5,  1910,  are 
the  legitimate  children  of  the  same 
mother,  who  is  dead,  negatives  any 
right  to  trace  the  parentage  to  the  fa- 
ther. Seaboard  Air  Line  Ry.  v.  Kenney, 
36  S.  Ct.  458,  240  U.  S.  489,  60  L.  Ed. 
762,  affirming  judgment  Kenney  v.  Sea- 
board Air  Line  R.  Co.,  82  S.  E.  968, 
167  N.  O.  14. 

A  state  decision,  which  in  generally 
construing  limitation  acts  denied  their 
benefit  to  a  foreign  corporation,  must 
be  followed  by  the  federal  courts, 
though  it  als»  adjudicated  that  a  for- 
eign corporation  was  not  entitled  to 
the  benefit  of  limitation  acts  unless  it 
became  a  resident  and  waived  its  right 
to  remove  actions  to  the  federal  courts. 
Quinette  v.  Pullman  Co.,  233  F.  980, 
147  C.  C.  A.  654,  denying  rehearing 
229  F.  333,  143  C.  G.  A.  453. 

The  liability  of  a  railroad  company, 
subject  to  the  Interstate  Commerce 
Act,  on  a  contract  with  an  interstate 
shipper,  is  not  governed  by  state  law, 
but  is  a  federal  question,  governed  by 
uniform  rule.  United  Metals  Selling 
Co.  V.  Pryor,  243  F.  91,  155  C.  C.  A. 
621,  certiorari  denied  38  S.  Gt  61,  245 
U.  S.  662,  62  L.  Ed.  536. 

As  precedents,  judgments,  one  by  a 
federal  District  Court,  and  the  other 
by  a  state  Supreme  Court,  that  defend- 
ant had  no  exclusive  right  to  use  the 
word  "Tabasco"  in  connection  with  pep- 
per sauce,  are  not  controlling  in  the 
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federal  Circuit  Court  of  Appeals.  Mc- 
Hhenny  Co.  v.  Gaidry  (C.  C.  A.)  253 
F.  613, 

Where  rights  as  to  mining  claims  had 
become  vested  by  patents  issued  be- 
fore state  court  decisions  as  to  validi- 
ty of  locations,  federal  court  Would  ex- 
ercise independent  judgment  as  to  ef- 
fect of  defectiye  verification  of  declara- 
tory statements  on  validity  of  locations. 
Gark-Montana  Realty  Co.  v.  Butte  & 
Superior  Cbpper  Co.  (D.  C.)  233  P. 
W7. 

Congress  having  undertaken  by  the 
Anti-Trust  Acts  to  deal  with  monopo- 
lies affecting  interstate  commerce,  and 
having  conferred  jurisdiction  of  ques- 
tions arising  thereunder  on  the  federal 
courts,  in  determining  such  questions 
those  courts  exercise  an  independent 
judgment,  unaffected  by  the  decisions 
of  the  state  courts.  Skaggs  v.  Kansas 
City  Terminal  Ry.  Co.  (D.  C.)  233  F. 
827. 

When  a  cause  is  removed  from  a 
state  to  a  federal  court,  the  latter 
tribunal  will  determine  for  itself  wheth- 
er jurisdiction  has  been  validly  ac- 
quired, in  such  respect  not  being 
bound  by  state  statutes  and  decisions. 
Hudson  Nav.  Co.  v.  Murray  (D.  C.) 
236  F.  419. 

A  decision  of  the  state  court,  con- 
struing its  statute  fixing  the  time  in 
which  a  defendant  shall  answer  or  plead 
in  the  state  court,  must  be  followed 
by  the  United  States  court  in  determin- 
ing whether  the  petition  for  removal 
was  filed  in  time.  Waverly  Stone  & 
Gravel  Co.  v.  Waterloo.  C.  F.  &  N. 
Ry.  Co.  (D.  C.)  239  F.  561. 

A  federal  court  is  not  bound  by  the 
construction  of  statutes  of  a  state  by 
its  highest  court,  where  the  inquiry  is 
whether  they  as  enforced  effect  results 
contrary  to  inhibition  of  federal  stat- 
utes. Iowa  Loan  &,  Trust  Co.  v.  Fair- 
weather  (D.  C.)  252  F.  605. 

The  bankruptcy  court,  in  allowing  ex- 
emptions under  the  state  laws,  must  be 
governed  by  the  construction  and  inter- 
pretation of  the  highest  court  of  the 
state.   In  re  libby  (D.  C.)  253  F.  278. 

The  holdings  of  state  courts  that  in- 
juries received  before  voyage  began  do 
not  fall  under  the  term  "transporta- 
tion" or  the  contract  of  shipment  are 
not  controlling  in  case  of  an  interstate 
shipment,  in  view  of  provision  includ- 
ing such  injuries  in  term  ''transporta- 
tion*' in  Interstate  Commerce  Act,  §  1. 
Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Whaley 
(Tex.  Civ.  App.)  190  S.  W.  833. 

A  judgment  of  the  Supreme  Court  of 
Texas  that  Act  Cong.  June  18,  1910,  c. 
309.  does  not  supersede  the  state  law 
as  to  the  liability  of  a  telegraph  com- 
pany, for  negligence  in  delivery  of  an 
interstate  message  is  controlling  au- 
thority upon  the  Court  of  Civil  Ap- 
peals until  the  contrary  is  held  by  the 
Supreme  Court  of  the  United  States, 
Postal  Telegraph-Cable  Co.  v.  Preyitt 
(Tex.  av.  App.)  199  S.  W.  816. 


ill.  AUTHORITY  OF  STATE  LAWS 

ON   PARTICULAR 

SUBJECTS 

104.  Enforoement  of  rights  under 
stato  statutes.— The  United  States 
courts  will  follow  and  apply  a  state 
statute  determining  the  status  of  an 
insurance  agent,-  Maryland  .Casualty 
Co.  V.  Eddy,  239  F.  477,  152  C.  C.  A. 
355. 

Rights  created  by  the  statutes  of  the 
state,  to  be  pursued  in  the  state  courts, 
may  be  enforced  and  administered  in 
the  national  courts,  either  at  law,  in 
equity,  or  in  admiralty,  as  the  nature 
of  the  rights  or  remedies  may  require. 
Landon  v.  Public  Utilities  Commission 
of  Kansas  (D.  C.)  234  F.  152. 

Defendant,  buyer,  would  not,  four 
months  after  institution  of  suit  by 
plaintiff,  seller,  for  rescission  for  non- 
payment of  purchase  price,  have  right 
to  make  payment  of  note  given  for  pur- 
chase price  and  demand  surrender  of 
stock  sold,  but  held  by  plaintiff  as  col- 
lateral, in  view  of  Civ.  Code  Louisiana, 
arttf  2564,  as  to  dissolution  taking 
place  "of  right**;  that  is,  as  a  matter 
of  course.  Atkins  v.  Garrett  (D.  C.) 
252  F.  280. 

105.  ^.  Right  to  maintain  or  defend 
suit  or  aotion^^Married  woman's  guar- 
anty of  husband's  debts,  being  unen- 
forceable in  Texas  state  court,  held  un- 
enforceable in  federal  District  Court 
sitting  in  Texas.  Union  Trust  Co.  v. 
Grosman,  38  S.  Ct.  147,  245  U.  S.  412, 
62  L.  Ed.  368,  affirming  decree  Gros- 
man V.  Union  Trust  Co.,  228  F.  610, 
143  C,  C.  A.  132,  Ann.  Cas.  1917B,  613. 

If  a  state  gives  parties  the  right  to 
bring  an  action  or  suit  to  annul  will  or 
set  aside  probate,  the  federal  courts 
can  enforce  the  same  remedy;  but  this 
relates  only  to  independent  suits,  and 
not  to  procedure  incidental  or  ancil' 
lary  to  the  probate.  Sutton  v.  English, 
38  S.  Ct.  254,  246  U.  S.  199,  62  L.  Ed. 
664. 

106.  —  Equitable    righte    and    de- 

fensesw— See  Williams  v.  Provident  Life 
&  Trust  Co.  of  PhUadelphia,  242  F. 
417,  155  C.  C.  A.  193. 

Jurisdiction  to  appoint  a  receiver, 
contrary  to  the  general  principles  of 
equity  jurisprudence,  cannot  be  con- 
ferred upon  a  federal  court  of  equity 
by  a  state  statute  authorizing  such  ap- 
pointment by  courts  of  the  state.  Da- 
vis V.  Hayden,  238  F.  734,  151  C.  C.  A. 
584. 

The  remedies  in  equity  afforded  by 
state  statutes  may,  with  proper  parties 
and  averments,  be  made  available  in 
the  equity  courts  of  the  United  States. 
Jennings  v.  Smith  (D.  C.)  232  F.  921.' 

107.  —  Rights  of  citizens  of  other 
8tate8.—Where  the  state  law  author- 
ized administration  by  next  of  kin,  or,  in 
their  absence,  by  creditors  (Park's  Ann. 
Civ.  Code  Ga.  §  3943),  and  persons  not 
related  to  or  creditors  of  deceased  ob- 
tained administration,  equity  would  in- 
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tcrpose  to  protect  the  endangered 
rights  of  citizens  of  another  state.  Jen- 
nings V.  Smith  (D.  C.)  232  F.  921. 

113.....  Rights  under  mortgagesw— 
A  federal  court  in  mortgage  foreclosure 
suit  held  without  power  to  decree  sale 
without  right  of  redemption  of  mining 
apparatus,  which  under  Civ.  Code  S. 
D.  §  189,  is  realty.  Hardin  v.  Graham 
(S.  D.)  159  N.  W.  895. 

114.  -.-  Right  to  llenSe^As  federal 
Employers*  Liability  Act  authorizes  ac- 
tions in  state  courts  and  makes  state 
practice  applicable,  Gen.  St.  Minn. 
1913,  §  4955,  giving  attorneys  lien  on 
cause  of  action  of  their  clients,  is  prop- 
erly applied  to  action  brought  in  courts 
of  that  state  under  federal  act  where 
defendant  settled  claim  with  the  client. 
Dickinson  v.  StUes,  38  S.  Ct  415,  246 
U.  S.  631,  62  L.  Ed.  908,  affirming  judg- 
ment Holloway  v.  Dickinson,  163  N. 
W.  791,  137  Minn.  410. 

118.  — —  Assessment  and  collection 
of  taxes.— A  state  statute,  providing 
that  the  amount  of  any  tax  paid  errone- 
ously shall  be  refunded,  entitles  a  tax- 
payer to  maintain  an  action  therefor  in 
the  federal  courts,  if  the  elements  of 
federal  jurisdiction,  such  as  diverse 
citizenship,  be  present.  Smith  v.  Doug- 
las County,  Neb..  242  F.  894,  155  O. 
C.  A.  482. 

120.  Commercial  or  other  general 
law.— On  questions  of  general  commer- 
cial law,  decisions  of  state  courts  are 
not  controlling  in  federal  courts,  but 
rules  enunciated  bj  various  national 
courts  should  be  applied.  Colorado 
Yule  Marble  Co.  v.  Collins,  230  F.  78, 
144  C.  C.  A.  376;  In  re  Jarmulowsky, 
249  F.  319,  161  C.  C.  A.  327,  affirming 
orders  In  re  H.  &  L.  Jarmulowsky  (D. 
C.)  243  F.  632;  Aktieselskabet  Korn-og 
Fodcrstof  Kompagniet  v.  Rederiaktie- 
bolaget  Atlanten  (C.  C.  A.)  250  F.  935. 

Federal  courts  sitting  in  the  state 
should  defer  to  decisions  of  the  state 
courts  applying  principles  of  law  to 
local  conditions.  Old  Colony  Trust  Co. 
V.  City  of  Tacoma,  230  F.  389,  144  O. 
C.  A.  531,  affirming  decree  (D.  C.)  219 
F.  775. 

A  federal  court  is  not  bound  by  a  de- 
cision of  the  highest  court  of  a  state 
upon  a  question  of  general  law,  which 
was  not  rendered  until  after  the  com- 
mencement of  the  suit  in  which  it  is 
invoked.  Hart  v.  Adair,  244  F.  897, 
157  C.  C.  A.  247. 

While  the  decisions  of  a  state  court 
upon  a  general  legal  proposition  not 
covered  by  statute  are  not  binding  up- 
on the  federal  courts,  they  are  naturally 
given  considerable  weight  by  such 
courts.  Paterlini  v.  Memorial  Hospital 
Ass'n  of  Monongahela  City,  Pa.  (D.  C.) 
229  F.  838,  judgment  reversed  (C.  O. 
A.)  232  F.  359,  140  C.  C.  A.  407. 

WhUe  recognizing  importance  of  har- 
mony in  judicial  decisions,  federal 
courts  on  questions  of  law  are  not 
bound    by    decisions    of    state    courts, 
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though  leaning  to  agreement  with  such 
courts  if  question  is  doubtful.  U.  S.  v. 
Brewer-Elliott  Oil  &  Gas  Co.  (D.  C.) 
249  F.  609. 

123.  Liability  far  torts.— Wheth- 
er an  action  for  death  arising  under  the 
statute  of  one  state  may  be  maintain- 
ed in  a  federal  court  sitting  in  another 
state  is  a  question  of  general  jurispru- 
dence, upon  which  the  state  decisions 
are  not  conclusive.  Lauria  v.  E.  I.  Du 
Pont  de  Nemours  &  Co.  (D.  C.)  241  F. 
687. 

125.  —  Liability  of  master  for  torts 
of  servant.— In  federal  courts  telegraph 
company  is  not  liable  for  willfulness  of 
servant  in  failing  to  deliver  telegram, 
unless  it  had  knowledge  before  event 
or  afterwards  ratified  act.  Berg  v. 
Western  Union  Telegraph  Co.  (S.  C.)  96 
S.  E.  248. 

126.  •—  Contracts  in  general.— Even 
though  price  of  goods  refused  by  buyer 
is  recoverable  in  Illinois  merely  as  dam- 
ages, held,  that  federal  courts  will  lean 
toward  an  agreement  with  the  state 
court.  Kawin  &  Co.  v.  American  Col- 
ortype  Co.,  243  F.  317,  156  C.  C.  A. 
97. 

It  is  the  rule  in  the  federal  courts, 
that,  unless  debtor  agrees  to  accept 
partial  assignment  of  debt  due  him,  he 
is  not  bound  thereby.  Sheatz  v.  Mark- 
ley,  249  F.  315,  161  C.  C.  A.  323,  cer- 
tiorari denied  Kirby- Smith  v.  Sheatz, 
88  S.  Ct.  581,  247  U.  S.  518,  62  L.  Ed. 
1245. 

Federal  law  does  not  recognize  men- 
tal anguish  as  an  element  of  damage  in 
actions  against  telegraph  companies  for 
failure  to  deliver  messages.  Berg  v. 
Western  Union  Telegraph  Co.  (S.  C.) 
96  S.  E.  248. 

129.  —  Negotiable  instruments.— 
Upon  questions  of  general  law  decisions 
of  the  state  courts  are  not  binding  on 
the  federal  courts  sitting  within  their 
borders;  therefore  a  decision  of  the 
state  court  that  a  municipality  was  not 
estopped  from  denying  the  validity  of 
its  bonds,  which  had  passed  into  the 
hands  of  a  bona  fide  purchaser  for  value 
without  notice,  is  not  binding  on  the 
federal  courts.  Town  of  Newbem  v. 
National  Bank  of  Barnesville,  Ohio  (C. 
C.  A.)  234   F.  209. 

135.  Laws  relating  to  procedure  In 
general.— See  General  Film  Co.  v. 
Sampliner  (C.  C.  A.)  232  F.  95;  U.  S. 
V.  Minneapolis,  St.  P.  &  S.  S.  M.  Rv. 
Co.  (D.  C.)  235  F.  951 ;  Devost  v.  Twin 
State  Gas  &  Electric  Co.  (C.  C.  A.) 
250  F.  349. 

136.  Limitation     of    actions.— Where 

there  was  only  one  debt  due  from  in- 
solvent, his  direction  to  put  to  his  cred- 
it note  delivered  to  creditor  must  be 
construed  as  payment  on  debt,  and  to 
have  revived  same,  although  barred  by 
limitations.  In  re  Salmon,  249  F.  300, 
161  C.  C.  A.  308,  reversing  order  (D. 
C.)  239  F.  413. 
Limitation  of  actions  in  federal  courts 
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held  goyemed  by  state  law  as  construed 
]ff  its  highest  court,  though  legislation 
or  judicial  construction  differs  from 
that  prevailing  elsewhere.  City  of 
Memphis,  Tenn.,  y.  Board  of  Directors 
of  St.  Francis  Levee  Dist  (D.  G.)  231 
F.  217. 

Federal  courts,  in  enforcing  claims 
against  estates  of  decedents  and  execu- 
tors and  administrators,  are  bound  by 
the  same  statutes  and  rules  that  gov- 
ern the  local  tribunals,  including  the 
statute  limiting  the  time  for  filing 
claims.  Goodno  v.  Hotchkiss  (D.  G.) 
237  F.  686. 

137.  ^—  Enforcement  of  partioular 
limitation  laws^F^The  conversion  of  a 
soit  in  equity  into  an  action  at  law,  or 
Tice  versa,  is  not  alone  sufficient  to 
constitute  the  beginning  of  a  new  ac- 
tion within  the  limitation  statutes. 
Friederichsen  v.  Renard,  38  S.  Gt.  450, 
247  U.  S.  207,  62  L.  Ed.  1075.  revers- 
ing judgment  231  F.  882,  146  G.  G.  A. 
78. 

Where  a  bill  to  cancel  for  fraud  a 
contract  for  the  exchange  of  lands  and 
a  deed,  was  transferred  to  the  law  side 
of  the  court  under  equity  rule  22 
i(Comp.  St.  1916,  p.  2502)  becauM 
plaintiff  had  put  it  out  of  his  power  to 
restore  defendants  to  their  former 
position,  an  amended  petition,  filed  by 
order  of  court,  setting  up  same  trans- 
action and  fraud,  cannot  be  regarded 
as  stating  a  new  cause  of  action,  but 
must  be  considered  continuation  of 
original  suit.    Id. 

Ky.  St.  1909,  §  2545,  extending  the 
period  of  limitation  where  a  first  action 
is  dismissed  for  want  of  jurisdiction, 
held  to  apply  where  the  first  action 
was  brought  in  a  federal  court  in  Ken- 
tucky. Merko  v.  Sturm  &  DiUard  Go., 
233  F.  68,  147  G.  G.  A.  138. 

Limitation  held  not  to  begin  to  run, 
under  Kirby's  Dig.  Ark.  fi  81,  against 
an  action  to  recover  property  which  an 
administratrix  held  in  trust  for  the 
heirs,  until  she  repudiated  the  trust. 
Bumpass  v.  McGehee,  247  F.  306,  159 
C.  C.  A.  400. 

Under  Code  Giv.  Proc.  Gal.  ff  352, 
370,  held  that,  where  woman's  husband 
joined  her  in  action  for  damages  for 
malidoas  prosecution,  she  could  not, 
haring  been  nonsuited,  begin  new  ac- 
tion, in  which  husband  joined,  after  ex- 
piration of  period  of  limitations,  on 
groond  that  her  coverture  tolled  run- 
ning of  statute.  Lee  v.  Levison,  247  F. 
478, 159  C.  G.  A.  532. 

Under  Code  Giv.  Proc.  Gal.  §  355, 
plaintiff  in  California  state  court,  who 
suffered  nonsuit,  which  was  affirmed  on 
appeal,  cannot  within  one  year  after 
affirmance  commence  new  action;  pe- 
riod of  limitations  having  elapsed.    Id. 

Letter  of  a  corporation  held  to  con- 
tain a  sufficient  acknowledgment  of  an 
antecedent  debt  to  raise  the  bar  of  the 
statute  of  limitations  of  New  Jersey 
(3  Comp.  St  N.  J.  1910,  p.  3167,  §  10). 
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Stokes  y.  Williams,  249  F.  114,  161  G. 
G.  A.  166. 

Balances  due  upon  unpaid  capital 
stock  of  a  corporation  do  not  become 
payable,  so  as  to  start  the  running  of 
limitation,  until  there  has  been  a  call 
or  assessment.  In  re  Pboenix  Hard- 
ware Co.,  249  P.  410,  161  O.  G.  A. 
384. 

In  view  of  Code  Giv.  Proc.  N.  Y.  i 
820,  held,  that  New  York  trust  com- 
pany doing  banking,  business,  on  being 
sued  for  deposit  by  foreign  government, 
might  interplead  private  individual, 
who  had  previously  instituted  action 
seeking  to  impose  trust  on  such  funds. 
Kingdom  of  Roumania  v.  Guaranty 
Trust  Go.  of  New  York  (D.  G.)  244  P. 
195. 

138.  Aotions  to  which  state  limita- 
tion laws  appiy.^Action  by  carrier  to 
recover  full  charges  authorized, 
brought  in  federal  court  under  com- 
merce statute,  is  governed  by  local 
state  statutes  of  limitation.  Yazoo  & 
M.  V.  R.  Go.  v.  Zemurray,  238  P. 
789,  151  G.  G.  A.  639;  Chicago  &  N. 
W.  Ry.  Go.  V.  Ziebarth,  245  P.  334,  157 
G.  C.  A.  526;  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Malsby  Co.  (Ga.  App.) 
96  S.  E.  710;  Atlantic  Coast  Line  R. 
Go.  v.  Virginia  Mfg.  Go.  (Va.)  89  S.  E. 
103. 

Por  the  sake  of  uniformity,  federal 
courts  will  accept  state  statutes  of  limi- 
tation whenever  by  so  doing  they  are 
not  required  to  abrogate  their  own 
principles.  Pond  Creek  Coal  Go.  v. 
Hatfield,  239  P.  622,  152  G.  G.  A.  456. 

An  action  by  a  connecting  carrier  for 
unpaid  freight  claimed  tfi  be  due  on  an 
interstate  shipment  held  based  on  the 
bill  of  lading,  so  that,  where  brought 
in  the  federal  District  Court  for  Cali- 
fornia, Code  Civ.  Proc.  Gal.  §  337,  pre- 
scribing a  period  of  four  years,  is  ap- 
plicaUle,  instead  of  sections  338,  339. 
New  York  C«nt.  R.  Go.  v.  Mutual 
Orange  Distributors  (G.  G.  A.)  251  P. 
230. 

The  provision  of  the  Employers' 
Liability  Act  U.  S.  |  6  (U.  S.  Comp. 
St.  1916,  §  8662),  that  actions  must  be 
commenced  within  two  years  from  the 
date  of  accrual,  is  not  a  mere  limita- 
tion, but  affects  the  remedy,  and  the 
provisions  of  Revisal  N.  G.  1905,  § 
370,  allowing  a  new  action  to  be 
brought  within  12  months  after  non- 
suit, has  no  application  to  such  act. 
Belch  V.  Seaboard  Air  Line  Ry.  Go.  (N. 
C.)  96  S.  E.  640. 

140.  —  Confliot  of  limitation  laws. 

—Although,  ever  since  the  federal  Ju- 
diciary Act  of  1789  (Rev.  St.  U.  S.  § 
,721  [U.  S.  Comp.  St.  1916,  §  1538]), 
the  state  statute  has  been  the  general 
rule  of  limitations  as  to  common-law 
actions  in  the  federal  courts,  yet  no 
such  rule  can  obtain  where  a  later  fed- 
eral statute  governing  the  matter  ex- 
pressly   provides    otherwise.    Belch    v. 
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Seaboard  Air  Line  By.  Co.  (N.  C.)  96 
S.  E.  640. 

141.  Laws    of    evidenee.^See    New 

Orleana  &  N.  E.  R.  Co.  v.  Harris,  38 
S.  Ct.  535,  247  U.  S.  367,  62  L.  Ed. 
1167. 

Tax  Law  N.  Y.  §  258,  providing  that 
mortgage  subject  to  tax  shall  not  be 
received  in  evidence,  held  not  appli- 
cable in  the  federal  courts.  Marsh  v. 
Leseman,  242  F.  484,  155  C.  C.  A.  260. 

Code  Miss.  1906,1  1985,  as  amend- 
ed by  Laws  Miss.  1912,  c.  215,  the  so- 
called  prima  fade  statute  does  not  ap- 
ply to  a  suit  under  the  federal  Employ- 
ers' Liability  Act,  in  which  case  bur- 
den is  on  plaintiff  to  prove  negligence, 
being  a  matter  of  substance  not  sub- 
ject to  control  by  law  of  states.  New 
Orleans  &  N.  E.  R.  Co.  y.  Hanna 
(Miss.)  78  So.  953. 

141 1/2.  Evidence  In  criminal  prosecu- 
tlon8.^Dn  criminal  trial,  witness  con- 
victed of  forgery,  held  competent, 
though  incompetent  under  state  law 
when  Judiciary  Act  of  1789,  super- 
seded by  this  section,  was  passed. 
Rosen  v.  U.  S.,  38  S.  Ct.  148,  245  U. 
S.  467,  62  L.  Ed.  406,  affirming  judg- 
ments 237  F.  810,  151  C.  C.  A.  52, 
and  Pakas  v.  U.  S.,  240  F.  350,  153  C. 
C.  A.  276. 

Conviction  of  an  infamous  crime  does 
not  render  the  person  incompetent  to 
testify  in  the  federal  court,  though 
making  him  incompetent  to  testify  in 
state  court  Brown  v.  U.  S.,  233  F. 
353,  147  C.  C.  A.  289;  Rosen  v.  U.  S. 
(C.  C.  A.)  237  F.  810;  Pakas  v.  U.  S.. 
240  F.  350,  153  C.  C.  A.  276;  Reed  v. 
U.  S.  (C.  C.  A.)  252  F.  21;  Safford  v. 


U.  S.  (C.  O.  A.)  252  F.  471;  Manuel  ▼. 
U.  8.  (C.  C.  A.)  254  F.  272. 

Communications  made  in  good  faith 
to  an  attorney  at  law  for  the  purpose 
of  obtaining  advice  or  assistance  are 
privileged,  though  no  fee  is  paid.  Lew 
Moy  V.  U.  S.,  237  F.  50,  150  C,  0.  A. 
252. 

The  competency  of  a  witness  to  tes- 
tify against  codefendants  of  her  hus- 
band after  he  had  pleaded  guilty  de- 
pends, in  the  absence  of  state  or  fed- 
eral statute,  on  the  common  law  of 
the  state  at  the  time  of  the  first  judi- 
ciary act.  Knoell  v.  U.  S.,  239  F.  16, 
152  C.  C.  A.  66,  affirming  judgment  U. 
S.  V.  KnoeU  (D.  C.)  230  F.  509. 

Under  Laws  Wash.  1854,  p.  186,  H 
289-293,  now  BalUnger's  Ann.  Codes 
&  St.  §§  5990-5993,  and  Const  Wash, 
art.  1,  S  11,  held,  that  one  offered  as 
witness  in  federal  District  Court  for 
Washington,  cannot,  under  this  section, 
be  rejected  as  incompetent  because  of 
want  of  beUef  in  Supreme  Being;  no 
such  rule  as  to  competency  having 
prevailed  in  Washington  when  federal 
court  was  established.  Louie  Ding  v. 
U.  S.,  247  F.  12,  159  C.  C.  A.  230; 
overruUng  U.  S.  v.  Miller  (D.  C.)  236  F. 
798. 

As  Judiciary  Act  of  1789  adopted 
state  laws  in  force  at  time  states  were 
admitted,  held  that,  under  Const  Fla. 
1839,  art.  17,  §  1,  and  Act  March  15, 
1843  (Laws  Fla.  1843,  No.  37),  in  force 
at  time  of  admission,  one  offered  as 
witness,  who  was  convicted  of  felony 
in  District  Court  for  Arkansas  is  com- 
petent to  testify  in  District  Court  sit- 
ting for  Florida.  McCoy  v.  U.  S.,  247 
F.  861.  160  C.  C.  A.  83. 


§  1539.  (R.  S.  §  915.)     Attachments,  etc.,  in  common-law  causes 
as  provided  by  laws  of  State. 


I.  dperation  and  effect  In  general.— 

The  remedy  by  attachment  being  stat- 
utory, the  rights  of  an  attacking  credi- 
tor in  a  federal  court  are  governed 
by  the  state  law,  as  declared  by  the 
highest  court  of  the  state.  Loewe  v. 
Savings  Bank  of  Danbury,  236  F.  444, 
149  C.  C.  A.  496,  modifying  judgment 
Same  v.  Union  Savings  Bank  of  Dan- 
bury  (D.  C.)  226  F.  294,  and  judgment 
affirmed  Savings  Bank  of  Danbury  v. 
Loewe,  37  S.  Ct  172,  242  U.  S.  357, 
61  L.  Ed.  360. 

4.  Attachments  as  original  process 
for  commencing  suits^— Whore  there 
was  personal  service  on  defendant, 
though  its  property  was  attached,  ac- 
tion is  personal  one;  attachment  being 
for  purposes  of  security  only.  Red- 
eriaktiebolaget  Amie  v.  Universal 
Transp.  Co.,  245  F.  282,  157  C.  C.  A. 
474. 

Under  this  section  jurisdiction  can- 
not be  acquired  in  action  begun  in  fed- 
eral court  by  issue  and  levy  of  attach- 
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ment,  but  personal  service  on  defend- 
ant is  indispensable;  issue  and  levy  of 
attachment  being  permitted  only  in  ac- 
tion begun  in  federal  court  in  which 
personal  service  has  been  or  can  be 
made.  Cleveland  &  Western  Coal  Co. 
V.  J.  H.  Hillman  &  Sons  Co.  (D.  G.) 
245  F.  200. 

28.  Service  and  return  of  process.— 

Where  valid  personal  judgment  has 
been  obtained  on  domiciliary  service, 
though  empowered  through  garnish- 
ment proceedings,  after  debtor  had  be- 
come a  nonresident,  to  inquire  as  to 
validity  of  her  claim  against  life  in- 
surance company,  court  could  not, 
without  further  personal  service,  bind 
her  by  a  judgment  requiring  payment 
of  the  fund  in  court  over  to  insured. 
New  York  Life  Ins.  Co.  v.  Dunlevy,  36 
S.  Ct.  613,  241  U.  S.  518.  60  L.  Ed. 
1140,  affirming  judgment  214  F.  1,  130 
C.  C.  A.  473.. 

30.  State   attachment   and    garnish- 
ment   statutes   construed—Actions    ia 
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which  att?.chmeiit  will  Ue^*See  W.  D. 

Reeves    Lumber    Go.   v.    Leavenworth, 
248  F.  aS6,  160  C./C.  A.  586. 

32.  —  Property  subject  to  attaoh- 

■ent-— See  In  re  Fuetl  (D.  C.)  247  F. 

829. 


39.  — -  Levy^Requlsites,  validity, 
and  manner  of  makingv— See  Ellis  v. 
Reed,  238  F.  341,  151  C.  C.  A.  357. 

Cited  without  definite  application. 
Golden,  Belknap  &  Swartz  t.  Conners- 
viUe  Wheel  Co.  (D.  O.)  252  F.  904. 


§  1540.  (R.  S.  §  916.)     Executions,  etc.,  in  common-law  causes  as 
provided  by  laws  of  State. 


2.  Construction  and  operation  In  gen- 

eral.— Under  conformity  statute  (Rev. 
St.  {§  913,  £114,  916,  917  [Gomp.  St 
1016,  H  1536,  1537,  1540,  1543]),  the 
state  practice  is  adopted  only  as  to 
common -law  actions.  Brown  y.  Fletch- 
er (D.  C.)  239  F.  360. 

12.  Adoption  by  courts  of  state  stat- 

ites^Under  Code  Civ.  Proc.  N.  Y. 
i  2446,  and  this  section,  and  a  rule  of 
the  United  States  District  Court,  held, 
that  bank  account  could  not  be  seized 
on  execution  under  a  judgment  impos- 
ing a  fine.  Berkman  v.  New  York  Pro- 
duce Exch.  Bank  (Mun.  Ct.)  167  N.  Y. 
S.  441,  101  Misc.  Rep.  282. 

20.  Enforcement  of  Judgments  in 
ftneral.— An  execution  on  a  judgment 
against  a  county  or  other  public  cor- 
poration may  not  be  lawfully  issued 
and  levied  on  the  funds  or  property 
acquired  by  it  in  its  governmental  ca- 
pacity, unless  expressly  authorized  by 
statute.  Clearwater  County  v.  PfeflEer, 
236  F.  183,  149  C.  C.  A.  373. 

Under  this  section  and  the  statutes 
of  Minnesota,  a  federal  court  is  with- 
out authority  to  issue  and  levy  an  exe- 
cution for  the  immediate  enforcen»ent 
of  a  judgment  rendered  against  a  coun- 
ty.   Id. 


23.  .-.  Supplementary  proceedings. 
—Under  Rev.  St.  ||  913,  914,  916,  917 
(Comp.  St  1916,  IS  1536,  1537,  1540, 
1543),  and  new  equity  rule  8  (Gomp.  St. 
1916,  p.  2408),  a  trustee  against  whom 
a  decree  was  rendered  in  his  repre- 
sentative capacity  may  be  examined  in 
supplementary  proceedings.  Brown  v. 
Fletcher  (D.  G.)  239  F.  360. 

24.  — «-  Action  at  law^— To  authorize 
recovery  on  a  judgment,  there  should 
be  some  evidence,  either  by  the  recitals 
of  the  judgment  or  otherwise,  that  the 
court  had  acquired  jurisdiction  over  the 
defendant  or  to  raise  a  presumption  of 
jurisdiction.  Denny  v.  Giles  (G.  G.  A.) 
250  F.  987. 

so;  Loeal  laws  construed  and  applied. 
—Under  Rev.  Laws  Mass.  c.  189,  S  1» 
providing  that  "any  person  or  corpora- 
tion may  be  summoned  as  trustee  of  the 
defendant,"  one  of  a  number  of  defend- 
ants jointly  sued  in  tort  may  also  be 
summoned  as  trustee  of  any  or  all  of 
the  others.  Susquehanna  Coal  Co.  v. 
Pratt  &  Young  (D.  G.)  251  F.  665. 

Cited    without    definite    application, 

Golden,  Belknap  &  Swartz  v.  Conners- 
ville  Wheel  Co.  (D.  G.)  252  F.  904. 


§  1541.  (Act  June  1,  1874,  c.  200.)     Rights  and  remedies  of  occu- 
pying claimants  of  land  as  given  by  statutes  of  State. 

Claimant  entitled  to  benefit  of  stat-      homestead  entries.    Patterson  v.  Gha- 
■te^TMs  section  has  no  application  to      ney,  173  P.  859,  24  N.  M.  156. 


§  1543.  (R.  S.  §  917.)     Power  of 
the  practice  of  district  courts. 

10.  Equity  practiced— Under  Rev.  St 
ii  862,  863,  917  (Gomp.  St  1916,  §$ 
1470, 1472,  1543),  and  equity  rules  47, 
56  iComp.  St  1916,  pp.  2517,  2520), 
plaintiff  could  not,  aiter  expiration  of 
time  for  taking  depositions  prescribed 
by  rules,  take  deposition  on  notice  to 
defendant  without  order  of  court 
Block  V.  Arrowsmith  Mfg.  Go.  (D.  G.) 
243  F.  776. 

iOi/2.  Supplementary  prooeedlngs.^ 
Under  Rev.  St.  ff  913,  914,  916,  917 


the  Supreme  Court  to  regulate 

(Gomp.  St  1913,  §1  1536,  1537,  1540. 
1543),  and  new  equity  rule  No.  8  (Comp. 
St  1916,  p.  2498),  a  trustee  against 
whom  a  decree  was  rendered  in  his  rep- 
resentative capacity  may  be  examined 
in  supplementary  proceedings.  Brown 
v.  Fletcher  (D.  G.)  239  F.  360. 

Cited    without    definite    application,. 

Rosasco  V.  Thompson  (D.  G.)  242  F. 
527;  Central  Ry.  Signal  Go.  v.  Jackson 
(D.  C.)  254  F.  103. 


§  1544.  (R.  S.  §  918.)     Practice  in  the  several  courts  to  be  regu- 
lated by  their  own  rules. 


2.  Power  to  establish  ruies^— See  Cen- 
tral Ry.  Signal  Co.  v.  Jackson  (D.  C.) 
254  F.  103. 

Under  this  section  a  Circuit  Court 
kad  power  to  require  the  clerk  of  such 
coQit  to  Buperviae  the  printing  of  the 


record  in  siyts  in  equity  and  on  demur- 
rers and  orders  to  show  cause.  U.  S.  v. 
OUphant  (C.  C.  A.)  230  F.  1. 

5.  Effect   of   rules.— Rev.    St   g   839^ 
(Comp.  St  1916,  i  1404),  provides  that 
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no  clerk  of  a  District  or  Circuit  Court 
shall  be  allowed  to  retain  of  the  fees  or 
emoluroeDts  of  bis  office  for  bis  persoiial 
compensation  a  sum  exceeding  $3,500  a 
year.  Section  833  (Comp.  St  1916,  f 
1394)  requires  every  such  clerk  semi- 
annually to  make  to  the  Attorney  Gen- 
eral a  written  return  of  all  fees  and 
emoluments  of  his  office,  and  Act  Jun« 
28,  1902  (Comp.  St  1916,  i  1398), 
similarly  provides,  and  further  provides 
that  "emoluments"  shall  be  understood 
as  including  all  amounts  received  in 
connection  with  certain  matters  and  all 

,  other  amounts  received  for  "services  in 
any  way  connected  with  the  clerk's  of- 
fice." Section  918  (Comp.  St  1916,  f 
1544)  authorizes  Circuit  and  District 
Courts  to  make  rules  and  orders  to 
govern  their  procedure,  and  otherwise 
regulate  their  practice.  Thereunder  a 
Circuit  Court  adopted  a  rule  requiring 
the  record  in  suits 'in  equity  and  on  de- 
murrers and  rules  to  show  cause  to  be 
printed  under  the  supervision  of  the 
cl«rk,  upon  payment  by  the  parties  of 
the  estimated  cost  and  providing  that 
the  costs  for  printing  should  be  taxed 
against  the  losing  party.  Held  that, 
where  the  clerk  charged  litigants  for 
printing  an  amount  in  excess  of  the 
amount  paid  by  him  for  the  printing, 
the  amount  so  received  by  him  was  for 
services  connected  in  a  way  with  the 
c]«rk*s  office,  and  should  have  been  re- 
ported and  paid  to  the  government,  as 

'  the  rule  had  the  force  of  law  and  de- 
manded of  the  clerk  a  service  in  con- 
nection with  that  part  of  the  court's 
business  peculiarly  related  to  his  office. 
U.  S.  V.  Oliphant  (C.  C.  A.)  230  F.  1. 

8.  Modiflcatldn,  suspension,  or  abro- 
gation of  ruleSd— The  rule  of  court  fix- 
ing the  fees  in  case  of  reference  to  the 
referee  as  a  special  master  cannot  be 
changed  nunc  pro  tunc,  after  reference, 
so  as  to  allow  him  greater  fees.  In  re 
Growe  Const.  Co.  (D.  C.)  253  F.  981. 

81/2-  Admiralty  practice^— Under  ad- 
miralty rule  38  of  the  Southern  district 
*  of  New  York,  libelant,  who  did  not  ob- 
tain leave  of  court  before  filing  inter- 
rogatories for  answer  by  respondent,  is 
not  entitled  to  aid  of  court  on  account 
of  respondent's  failure  to  answer,  not- 
withstanding ordinary  practice  in  dis- 
trict of  filing  interrogatories  without 
leave.  The  Fred  E.  Richards  (D.  C.) 
248  F.  956. 

91/2-  Bankruptcy  proceedlngsw— See  In 
re  Greenbaum  (D.  C.)  243  F.  965.  cit- 
ing rule  29,  district  of  Michigan;  Wing 
V.  McCallum  (D.  C.)  244  F.  197,  citing 
rule  110,  District  Court  S.  D.  Flor- 
ida. 

Under  bankruptcy  rule  15  of  Southern 
district  of  New  York,  an  order  may  be 
reviewed  on  petition  filed  more  than  10 
days  after  rendition,  where  time  was 
actually  extended  by  referee,  although 
not  embodied  in  his  return.  In  re 
Grant,  238  F.  132,  151  C.  0.  A.  208. 
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Under  rule  of  District  Court  and  Gen- 
eral Order  in  Bankruptcy  No.  27  (Comp. 
St  1916,  p.  11390),  held  that  two  years 
after  a  referee  had  entered  an  order 
practically  denying  petitioner's  claim,  it 
was  too  late  to  have  review,  and  a  sub- 
sequent referee  was  without  jurisdic- 
tion to  allow  the  claim.  International 
Agr.  Corporation  v.  Cary,  240  F.  101, 
153  C.  C.  A.  137. 

District  Court  cannot,  in  action  by 
trustee  in  bankruptcy  to  recover  prop- 
erty on  ground  that  it  was  delivered  as 
a  preference,  review  under  rule  of 
court  findings  of  fact  by  referee,  where 
parties  stipulated  for  that  mode  of 
trial.  Grant  v.  National  Bank  of  Au- 
burn (D.  C.)  232  F.  201. 

Creditor  cannot  oppose  discharge  and 
at  same  time  sue  on  his  claim  in  state 
courts,  on  ground  that  it  is  not  provable 
in  bankruptcy  and  not  dischargeable. 
The  proper  practice,  under  District 
Court  rule  15,  in  such  case,  is  for  bank- 
rupt to  request  referee  to  certify  mat- 
ter up  to  District  Court  and  not  to 
apply  in  District  Court  for  stay  in  first 
instance.  In  re  Menzin  (D.  C.)  233  F. 
333. 

10.  Briefs  and  transcripts.— Under  a 
rule  of  a  Circuit  Court  requiring  the 
records  in  equity  cases  and  on  demur- 
rers and  rules  to  show  cause  to  be 
printed  under  the  clerk's  supervision, 
the  clerk  made  a  practice  of  procuring 
and  retaining  extra  copies  of  the  record 
as  so  printed  and  using  one  of  them 
for  the  transcript  of  the  record  return- 
ed to  the  Circuit  Court  of  Appeals, 
and  claimed  the  right  to  retain  the  fees 
received  from  litigants  for  making  such 
transcripts,  on  the  theory  that  he  own- 
ed the  copies  of  the  record  used  and 
could  sell  them  and  keep  the  proceeds. 
Held,  in  view  of  sections  1383,  1394, 
1404,  1414,  that  it  was  his  duty  to  de- 
mand and  collect  fees  at  the  rate  pre- 
scribed by  statute,  and  to  report  and 
pay  such  fees  to  the  government.  U. 
S.  v.  Oliphant  (C.  C.  A.)  230  F.  1. 

11.  Costs  and  fees.— See  In  re  Wes- 
ter (C.  C.  A.)  242  F.  465;  In  re  Weiss- 
bord  (D.  C.)  241  F.  516. 

Where  the  parties  to  a  reclamation 
proceeding,  by  consent  referred  to  the 
referee  as  a  special  master,  orally 
agreed  that  the  successful  party  should 
pay  the  master's  fee,  etc.,  held,  as  the 
matter  was  not  one  devolving  on  the 
referee  by  virtue  of  his  ofSce,  that  he 
could  collect  only  the  compensation  pro- 
vided for  by  the  court  rules;  there  be- 
ing no  stipulation  as  therein  provided 
for  increased  compensation.  In  re 
Growe  Const  Co.  (D.  C.)  253  F.  981. 

151/2  Exceptions.— See  Graboyesv.  U. 
S.,  250  F.  793,  163  C.  0.  A.  125. 

Comp.  St.  Ann.  1916,  §  1537,  does  not 
make  Act  Pa.  May  11,  1911  (P.  L.  279), 
applicable  in  the  federal  courts,  not- 
withstanding rule  10,  §  2,  of  District 
Court  for  the  Eastern  District  of  Penn- 
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gylvaniu,  and  rule  10,  |  1,  of  Circuit 
Court  of  Appeals,  Third  Gircttit  (Comp. 
St  1916,  p.  1289),  forbidding  general 
exceptions  to  the  charge.  Philadelphia 
&  R.  Ry.  Co.  V.  Marland,  239  F.  1,  152 

Under  rule  10.  g  2,  of  Rules  of  Dis- 
trict Court  of  United  States  for  East- 
ern District  of  Pennsylvania,  and  rule 
10.  §  1,  of  Rules  of  United  States  Cir- 
cuit Court  of  Appeals  for  Third  Circuit 
(Comp.  St.  1916,  p.  1289),  mere  gen- 
eral exception  to  whole  charge  will  not 
support  specifications  of  error  with  ref- 
erence to  specific  instructions  given  and 
omitted.  .  Letterman  v.  U.  S.,  246  F. 
940,  159  C.  C.  A.  212. 

17.  Judgments  by  default  or  pro  con- 
fessOd— Default  judgment  rendered  by 
District  Court  for  Eastern  District  of 
Tennessee  against  defendant,  upon 
whom  substituted  service  was  made  in 
North  Carolina,  held  binding  upon  such 
defendant.  Babcock  Lumber  &  Land 
Co.  V.  Ferguson  (D.  C.)  243  F.  623. 

20.  New  trialw— A  breach  of  a  court 
rule  requiring  motions  for  new  trial  to 
be  made  four  days  after  entry  of  ver- 
dict is  a  mere  error  of  procedure  not 
affecting  jurisdiction.  Abbott  v.  Brown, 
36  S.  Ct  689,  241  U.  Sw  606,  60  L.  Ed. 
n99. 

22.  Pleadings,  verlftoatlon  of.^In  as- 
sumpsit on  a  contract,  plaintiff,  while 
filing  its  affidavit  of  daim,  served  no 
copy  on  defendant,  so  as  to  attempt  to 
lay  the  foundation  for  a  judgment  for 
want  of  an  affidavit  of  defense.  Under 
a  rule  on  defendants  to  plead  and  to 
furnish  a  bil]  of  particulars  of  the  de- 
fense, defendants  filed  a  plea  of  non  as- 


sumpsit and  one  of  set-off,  and  also  de- 
nied the  several  averments  of  the  com- 
plaint Plaintiff  made  the  guardian  of 
the  principal  defendant  a  party  defend- 
ant. The  rules  of  the  district  court 
provide  for  verification  of  plaintiff*s 
statement  in  assumpsit,  and  that  no 
evidence  shall  be  admitted  save  as  set 
forth  in  defendant's  affidavit  in  traverse 
of  the  statement  of  claim.  Held  that, 
as  defendant's  counterclaim  for  moneys 
paid  under  the  contract  asserted  the  de- 
fendant's incapacity,  there  was  a  sub- 
stantial compliance  with  the  rules,  en- 
titling defendants  to  assert  the  defense 
of  want  of  capacity.  Arkansas  Grand 
Prairie  Oil  &  Oas  Co.  v.  Davidson  (C. 
O.  A.)  233  F.  641. 

27.  Proceedings  in  vacation^— A  term 
of  federal  District  Court,  Southern  Dis- 
trict of  Florida,  which  under  Judicial 
Code,  IS  9-11,  and  76,  must  always  be 
open  as  a  court  of  admiralty  and  equi- 
ty, was  not  brought  to  an  end,  so  far  as 
criminal  business  was  concerned,  so  as 
to  prevent  granting  of  new  trial,  by 
adjournment  in  accordance  with  court 
rule  requiring,  pending  temporary  ab- 
sence of  the  judge,  the  clerk  be  pres- 
ent for  transaction  of  business  under 
orders  of  the  judge.  Abbott  v.  Brown, 
86  S.  Ct.  689,  241  U,  S.  606,  60  L.  Ed. 
1199. 

28.  lury^— It  is  within  the  powers  of 
a  District  Court  to  make  and  enforce  a 
rule  prohibiting  the  disclosure  of  names 
of  jurymen  drawn  for  a  term  to  any 
party  prior  to  two  days  before  the  be- 
ginning of  the  term,  and  such  rule  may 
be  enforced  in  criminal  cases,  where  the 
offense  is  less  than  capital.  Hendfick- 
son  V.  U.  S.  (C.  C.  A.)  249  F.  34. 


§  1545.  (R.  S.  §  919.)     Suits  for  duties,  imposts,  taxes,  penalties, 
or  forfeitures. 


Form  of  actlon^^It  is  the  general 
role,  applicable,  not  only  to  customs 
duties,  but  to  internal  revenue  taxes, 
that  a  common-law  action  of  debt  lies 
in  favor  of  the  government  whenever, 
by  accident,  mistake,  or  fraud,  the  gov- 
ernment has  not  received  full  payment 
of  duties  and  excise  taxes.  U.  S.  ▼• 
NashviUe,  C  &  St  L.  Ry.,  249  F.  6T8, 
161  C.  C.  A.  588. 

In  action  to  recover  revenue  taxes, 
such  as  excise  tax  on  corporations,  rule 
which  denies  use  of  any  but  statutory 
remedy  has  no  application  to  general 
government,  unless  clearly  and  specifi- 
cally so  declared.    Id. 

Whether  or  not  an  action  is  for  a 
penalty  or  forfeiture  depends  on  the 
character  of  the  liability  sought  to  be 


enforced.  If  it  is  to  recover  compen- 
sation for  a  loss  sustained  by  plaintiff 
it  is  not,  but  if  the  sum  claimed  has  no 
relation  to  any  such  loss,  but  is  arbi- 
trarily exacted  for  some  act  or  omis- 
sion of  defendant,  the  action  is  essen- 
tiaDy  penal.  U.  S.  v.  Joles  (D.  C.)  251 
F.  417. 

Recovery  of  unpaid  duties.— Notwith- 
standing Act  June  22,  1874,  and  Act 
Oct.  3,  1913,  §  3  (Comp.  St.  1916,  g 
5594),  that  the  liquidation  of  the  amount 
of  customs  duties  shall  be  final  and 
conclusive.  United  States  can  maintain 
an  action  to  recover  customs  duties 
where  it  has  been  defrauded  of  the 
amount  actually  due.  U.  S.  v.  John  A. 
Heitz.  Inc.  (D.  C.)  238  F.  1002. 


§  1547.  (R.  S.  §  921.)     Orders  to  save  costs,  and  consolidation  of 
causes  of  a  like  nature. 


I.  Discretion  of  courts— An  order  con- 
solidating actions  at  law  against  dif- 
ferent defendants  and  cross-actions  hj 


them  for  trial  together  to  the  same 
jury  held  within  the  discretion  of  the 
court    under    this    section.    Columbia- 
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Ejiickerbocker  Trust  Co.  v.  Abbot,  247 
F.  833,  160  C.  C.  A.  55,  certiorari  de- 
nied 39  S.  Ct.  6,  63  L.  Ed.  — . 

5.  Order  or  stipulation  for  consolida- 
tions—There being  no  basis  for  a  loca- 
tion of  income  between  different  parts 
of  railway  system  covered  by  separate 
mortjca^es,  an  order  consolidating  caus- 
es is  not  erroneous  in  failing  to  order 
receiver, in  parent  suit  to  segregate  in- 
come derived  from  part  of  system  cov- 
ered by  mortgage  involved  in  outstand- 
ing foreclosure  suit.  Bankers'  Trust 
Co.  V.  Missouri,  K.  &  T.  Ry.  Co.  (C.  C. 
A.)  251  F.  789. 

12.  Causes  properly  consolidated- 
Foreclosure  suits^— Where  entire  rail- 


way system  was  in  possession  of  re- 
ceiver for  benefit  of  holders  of  all 
liens,  and  all  issues  involved  would  have 
to  be  decided  by  same  court,  it  was  not 
abuse  of  discretion  to  consolidate  an- 
other suit  to  foreclose  a  mortgage  on  a 
part  of  the  system  with  receivership 
suit.  Bankers'  Trust  Co.  v.  Missouri, 
K.  &  T.  Ry.  Co.  (C.  C.  A.)  251  F.  789. 
That  one  of  defendants  in  foreclo- 
sure suit  is  a  Texas  corporation,  and 
is  not  a  party  to  a  receivership  suit, 
is  no  obstacle  to  consolidation  of  such 
foreclosure  suit  with  the  receivership 
cause;  no  deficiency  judgment  against 
such  corporation  being  sought.    Id. 

Cited    without    deflnlte    application. 

Earl  V.  Ellison  (Ark.)  210  S.  W.  342. 


§  1565.  (R.  S.  §  939.)     Sale  after  condemnation. 

Contempt.— The  judge  of  the  District 
Court  appointed  three  appraisers  under 
sections  939,  940,  Rev.  St,  U.  S.  1878 
(U.  S.  Comp.  St.  1916,  §§  1565,  1566), 
to  appraise  and  place  a  value  upon  cer- 
tain fur  seal  skins  seized  by  United 
States  revenue  cutters  in  Bering  Sea, 


and  brought  to  Sitka  for  condemnation 
and  sale.  The  HQnited  States  marshal 
interfered  with  the  appraisers  and  for- 
bade them  from  appraising  the  skins 
claiming  they  were  in  his  possession. 
Held,  guilty  of  contempt  of  court.  In 
re  Atkins,  5  Alaska,  20. 


§  1567.  (R.  S.  §  941,  as  amended,  Act  March  3,  1899,  c.  441.)  De- 
livery bond  in  admiralty  proceedings ;  general  bond  by  owner 
of  vessel.  ' 


10.  Form  of  bond  or  stipulation  In 
generals— A  letter  of  indemnity,  taken 
after  a  "protective  seizure"  by  the 
French  Tribunal  of  Commerce  in  Oran, 
Algeria,  upon  which  a  vessel  was  re- 
leased from  attachment  arising  out  of 
a  collision,  did  not  have  the  force  of  a 
bond  given  to  discharge  a  vessel  ar- 
rested upon  a  suit  in  rem,  in  which  lat- 
ter case  the  bond  discharges  the  Uen, 
and  releases  the  vessel,  and  takes  the 
place  of  the  vessel  itself.  The  Kongsli 
(D.  C.)  252  F.  267. 

25.  Effect  of  olving  stipulation- 
Recall  or  rearrest  of  property  after 
release^— A  court  held,  under  the  facts 
shown,  to  have  power  to  order  the  ar- 
rest of  a  vessel  in  a  suit  in  rem  after 
the  giving  and  acceptance  of  a  stipula- 


tion for  value  without  appraisal.  The 
I.  F.  Chapman,  241  F.  836,  154  C.  C. 
A.  538,  affirming  decree  (D.  C.)  215  F. 
127,  certiorari  denied  Scully  v.  Kam- 
rian,  38  S.  Ct.  9,  62  L.  Ed.  529. 

38.  Cancellation  of  stipulations  on 
dismissal  of  libels— An  admiralty  court 
'may  properly  cancel  a  stipulation  for 
release  of  a  vessel  libeled  in  collision, 
given  without  appraisal,  on  the  subse- 
quent institution  of  proceedings  by  the 
owner  for  limitation  of  liability  and  the 
giving  of  a  bond  for  the  appraised  val- 
ue of  the  vessel.  Soci^t6  Napth^ 
Transports  v.  Bisao  Towboat  Co.,  241 
F.  463,  154  C.  C.  A.  295,  certiorari 
denied  Societe  Naphtes  Transports  v. 
Same,  38  S.  Ct  U,  62  L.  Ed.  532. 


§  1571.  (R.  S.  §  945.)     Bail  and  affidavits. 

Cited    without    definite    application,    , 

U.  S.  V.   Schallinger  Produce  Co.   (D. 
C.)  230  F.  290. 

§  1573.  (R.  S.  §  947.)     When  clerks  may  take  bail  de  bene  esse. 

Cited    without    definite    application. 

The  Eros  (D.  C.)  245  F.  814. 


§  1574.  (Act  March  3,  1887,  c. 
against  United  States. 

Sec  Mill  Creek  &  MinebiU  Nav.  &  R. 
Co.  V.  U.  S.  (D.  C.)  246  F.  1013. 

Review.— Judgments  of  the  District 
Courts,  in  the  exercise  of  the  power 
conferred  on  them,  concurrently  with 
the  Court  of  Claims,  by  the  Tucker 
Act  of  March  3,  1887,  to  decide  claims 
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359,  §  4.)     Proceedings  in  suits 

against  the  United  States,  are  review- 
able exclusively  and  directly  by  the  Su- 
preme Court,  and  this  remedy  is  un- 
affected by  the  general  distribution  of 
appellate  power  by  Judiciary  Act  1891, 
or  by  the  Judicial  Code;  implwut- 
tions  of  repeal  being  prevented  by  sec- 
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tioDS  294,  295,  thereof  (Gomp.  St.  1916, 
If  1271,  1272),  aDd  Tucker  Act,  f  4 
(Comp.    St.   1916,    §   1574),   being   ex- 


cepted from  the  repealing  clause.  J. 
Homer  Fritch,  Inc.,  v.  U.  S.,  39  S.  Ct. 
158,  63  L.  Ed.  — . 


§  1575.  (Act  March  3,  1887,  c.  359,  §  5.)     Petition  in  suit  against 
United  States. 


Waiver^— Since  the  Tucker  Act,  un- 
der which  a  corporation  sued  United 
States  to  recover  moneys,  payment  of 
which  it  was  contended  was  wrongfully 
required,  is  for  benefit  of  the  suitor, 
jurisdictional  objections  may  be  waiv- 
ed by  government.  Everett  Ry.,  Light 
&  Power  Co.  v.  U.  S.  (D.  C.)  236  F. 
806. 


Oral  motion,  in  suit  under  Tucker 
Act  against  United  States  for  exten- 
sion of  time  to  appear,  move,  or  an- 
swer, held  a  general  appearance,  waiv- 
ing objections  that  suit  was  not  brought 
in  district  for  state  wherein  corporate 
plaintiff  was  created.    Id. 


§  1583.  (R.  S.  §  566.)     Trial  of  issues  of  fact. 

t.  Validity  and  scope  of  provision.^ 

This  section  has  no  application  to  the 
District  Courts  as  now  organized.  Wm. 
Edwards  Co.  v.  La  Dow  (C.  C.  A.)  230 
F.  378. 


l'/2.  Questions  for  and  functtone  of 
Jury  In  general w— Facts  are  either  **evi- 
dential  facts,*'  meaning  facts  which  can 
b^  directly  established  by  testimony  or 
evidence,  or  ''ultimate  facts,"  which 
can  only  be  deduced  by  inference  from 
evidential  facts.  Evidential  facts,  if  in 
controversy,  must  be  found  by  a  jury, 
if  the  case  is  a  jury  case;  but  ulti- 
mate facts  need  not  be  submitted,  if 
only  one  inference  can  fairly  and  rea- 
sonably be  drawn.  Real  Es^tatc  Title 
Insurance  &  Trust  Co.  v.  Lederer  (D. 
C.)  229  F.  799. 

Where  the  evidence  is  such  that  a 
verdict  based  thereon  would  be  set 
aside,  it  is  proper  for  trial  court,  par- 
ticularly in  negligence  actions,  to  direct 
verdict  for  defendant;  the  scintilla  rule 
not  prevailing.  Dernberger  v.  Balti- 
more &  O.  R,  Co.  (D.  C.)  234  F.  405. 
The  controlling  question  is  whether  the 
testimony  as  a  whole  is  inconsistent 
with  any  other  conclusion  than  that 
claimed  by  plaintiff.  Dickinson  v. 
Scruggs,  242  F.  900,  155  C.  C.  A.  488. 
And  although  juries  are  recognized 
triers  of  fact,  federal  court  in  civil 
case  may  direct  verdict,  when  evidence, 
with  all  inferences  that  jury  could  prop- 
erly draw,  would  be  insufficient  to  sup- 
port cK)ntrary  verdict,  and  it  would  be 
necessary  to  set  such  verdict  aside,  if 
rendered.  Lauria  v.  E.  I.  Du  Pont  De 
Nemours  &  Co.  (C.  C.  A.)  250  F.  353. 

Whenever  the  evidence  is  such  that 
reasonable  men  may  reasonably  differ 
as  to  the  inferences  to  be  drawn  there- 
from, the  case  should  be  submitted  to 
the  jury.  Dernberger  v.  Baltimore  & 
O.  B.  Co.,  243  F.  21,  155  C.  C.  A.  551, 
affirming  judgment  (D.  C.)  234  F.  405; 
Pacific  Mut.  Life  Ins.  Co.  of  California 
V.  Vogel,  232  F.  337,  146  C.  C.  A.  385; 
Chicago  &  N.  W.  Ry.  Co.  v.  United 
Stetes,  234  F.  272,  148  C.  C.  A.  174; 
Hobbs  V.  Kizer,  236  F.  681,  150  C.  C. 
A.  13;  Carolina,  C.  &  O.  Ry.  Co.  v. 
Stroup,  2.39  F.  75,  152  C.  C.  A.  125; 
Hudson  &  M.  R.  Co.  v.  lorio,  239  F. 
855,  152  C.  O.  A.  641;    McCarthy  ▼. 


New  York,  N.  H.  &  H.  R.  Co.,  240  F. 
602,  153  C.  C.  A.  406.  And  a  case  is 
properly  taken  from  the  jury  and  dis- 
missed where  the  evidence,  conceding 
all  the  inferences  which' the  jury  can 
justifiably  draw  from  it,  is  insufficient 
to  warrant  a  verdict.  Gill  v.  Water- 
house,  245  F.-  75,  157  C.  O.  A.  371. 
And  where  only  one  finding  is  possible 
under  the  evidence,  the  matter  should 
be  decided  by  the  court,  although,  if 
opposite  inferences  can  be  drawn,  ques- 
tion is  one  for  jury.  Postal  Telegraph- 
Cable  Co.  V.  Darrow  (C.  C.  A.)  250  F. 
581. 

Where  there  is  evidence  in  support  of 
cause  of  action,  it  is  properly  submit- 
ted to  the  jury.  Stark  Electric  R.  Co. 
V.  McGinty  Contracting  Co.,  238  F. 
657,  151  C.  C.  A.  507.  And  where 
plaintiff's  case  is  supported  by  sub- 
stantial evidence,  verdict  should  not  be 
directed  for  defendant,  though  the  trial 
judge  might  conceive  it  his  duty  to  set 
aside  any  verdict  for  plaintiff,  and 
award  a  new  trial!  at  least  once,  and 
a  verdict  cannot  be  directed  for  de- 
fendant, unless  plaintiff's  evidence  is 
such  that  no  reasonable  man  might 
deem  it  fit  to  induce  conviction;  but, 
in  determining  whether  verdict  is 
against  the  weight  of  the  evidence,  the 
court  merely  applies  its  own  judgment. 
Richards  v.  H.  K.  Mulford  Co.,  236  F. 
677,  150  C.  C.  A.  9. 

An  issue  as  to  which  the  evidence  is 
conflicting  is  for  the  jury.  Creal  v. 
Gallup,  231  F.  96,  145  C.  C.  A.  284. 
But  it  is  the  duty  of  the  court  to  di- 
rect a  verdict,  even  on  conflicting  evi- 
dence, where  it  is  so  conclusive  in 
favor  of  one  party  that  a  verdict  for 
the  other  party  would  be  set  aside. 
Ewert  V.  Beck,  235  F.  513,  149  C.  C. 
A.  59. 

The  weight  of  the  testimony  is  for 
the  jury.  Gold  Hunter  Mining  & 
Smelting  Co.  v.  Johnson,  233  F.  849, 
147  C.  0.  A.  523;  Chambers  v.  Farn- 
ham,  236  F.  886,  150  C.  O.  A.  148.  As 
well  as  the  credibility  of  the  witnesses. 
Gold  Hunter  Mining  &  Smelting  Co. 
V.  Johnson,  233  F.  849,  147  C.  C.  A. 
523;  Midland  Valley  R.  Co.  v.  Bell,  242 
F.  803,  155  C.  C.  A.  391,  certiorari 
denied  SS  S.  Ct  12,  245  U.  S.  653,  62 
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L.  Ed.  532;  Dickinson  t.  Scruggs,  ^42 
F.  900,  155  C.  C.  A.  488;  Harris  v. 
U.  S.,  249  F.  41,  161  O.  C.  A.  101, 
certiorari  denied  38  S.  Ct.  425,  246  U. 
S.  675,  62  L.  Ed.  933.  But  .whether 
a  discredited  witness,  on  whom  the 
prosecution  relied,  is  sufficiently  cor- 
roborated to  take  the  case  to  the  jury, 
is  a  question  of  law.  U.  S.  v.  Murphy 
(D.  C.)  253  F.  404. 

Where  plaintiff's  evidence  warranted 
a  presumption  which  entitled  it  to  re- 
cover, evidence  by  defendant  contra- 
dicting the  presumption  does  not  en- 
title defendant  to  a  directed  verdict, 
but  merely  raises  an  issue  for  the  jury; 
and  an  averment  in  the  answer  deny- 
ing the  presumed  facts  does  not  justify 
taking  the  case  from  the  jury.  Stand- 
ard Trust  Co.  of  New  York  v.  Com- 
mercial Nat  Bank,  240  F.  303,  153 
C.  C.  A.  229. 

In  suit  by  a  purported  resident  of 
New  York,  removed  to  the  federal 
court  for  diversity  of  citizenship, 
whether  plaintiff  was  a  resident  of  New 
York  and  entitled  to  sue  in  its  courts, 
so  that  the  state  court  had  jurisdiction, 
held  for  the  jury.  Philadelphia  &  R. 
Ry.  Co.  V.  Sherman,  230  F.  814,  145 
C.  C.  A.  124. 

The  admissibility  of  expert  testi- 
mony, depending  on  the  qualification 
of  a  witness,  is  to  be  determined  by 
the  trial  judge.  U.  S.  v.  Fischer  (D. 
C.)  245  F.  477. 

2.  Right  to  Jury  trial  and  questions 
for  Jury  In  particular  proceedlngsw— 
Under  Rev.  Code  Prac.  La.  art  329, 
providing  that,  when  the  defendant  in 
his  answer  alleges  on  his  part  new 
facts,  they  shall  be  consid^ered  denied, 
and  neither  replication  nor  rejoinder 
shall  be  admitted,  where  an  answer 
was  filed,  and  a  cause  fixed  for  trial 
on  the  merits,  and  on  the  day  set  for 
the  trial  defendant  filed  a  further  an- 
swer or  plea  of  estoppel,  the  court,  in 
overruling  exceptions  to  such  plea, 
erred  in  dismissing  the  case,  as,  a  jury 
not  having  been  waived  by  the  parties, 
the  questions  of  fact  involved  were 
for  a  jury.  Block  v.  St  Louis,  I.  M. 
&  S.  Ry.  Co.  (C.  C.  A.)  230  F.  113. 

Ownership  of  property,  see  Claiborne 
V.  Brophy,  236  F.  190,  149  C.  C.  A. 
3S0. 

314.  ^^  Making    of    contract.— See 

Lauderdale  County  v.  Battel,  229  F. 
593,  143  C.  C.  A.  615;  Swift  &  Co.  v. 
Detroit  Rock  Salt  Co.,  233  F.  231,  147 
O.  O.  A.  237. 

3>/2-  —  Validity  of  contract.— See 
Moody  V.  KeU,  235  F.  86,  148  C.  C.  A. 
580. 

334.  —  Construction  of  contractw— 

See  New  York  &  Philadelphia  CoalA 
Coke  Co.  V.  Meyersdale  Coal  Co.,  236 
F.  536,  149  C.  C.  A.  588;  P.  J.  Carlin 
Const.  Co.  V.  Guerini  Stone  Co.,  241 
F.  545,  154  C.  C.  A.  321,  certiorari 
granted    Guerini   Stone    Co.    y.   P.   J. 
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Carlin  Const  Co.,  88  S.  Ct  9,  245  U, 
S.  643,  62  L.  Ed.  628. 

4.  —  Performance    or    breach    of 

contracts— See  Lauderdale  County  v. 
Kittel,  229  F.  593,  143  C.  C.  A.  615; 
Colorado  Yule  Marble  Co.  v.  Collins, 
230  F.  78,  144  C.  C.  A.  376;  American 
Music  Stores  v.  Eussel,  232  F.  306, 
146  C.  C.  A.  354;  Ransom  &  Randolph 
Co.  V.  Pinches,  234  F.  847,  148  C.  C.  A. 
445;  Chicago  &  E.  L  R,  Co.  v.  Collins 
Produce  Co.,  236  F.  857,  149  C.  C.  A. 
169;  Claiborne  v.  Brophy,  236  F.  190. 
149  C.  C.  A.  380;  Chambers  v.  Farn- 
ham,  236  F.  886,  150  C.  C.  A.  148; 
City  of  Port  Washington  v.  Thacher, 
245  F.  94,  157  C.  C.  A.  390;  Maynard 
V.  Reynolds  (C.  C.  A.)  251  F.  784. 

41/2.  — .  InsuranoOd— S  e  e  Pacific 
Mut  Life  Ins.  Co.  of  California  v. 
Vogel,  232  F.  337,  146  C.  G.  A.  385; 
Parrish  v.  Order  of  United  Commer- 
cial Travelers  of  America,  232  F.  425, 

146  C.  C.  A.  419;  American  Temper- 
ance Life  Lis.  Ass'n  of  City  of  New 
York  V.  Solomon,  233  F.  213,  147  C. 
C.  A.  219;  Spring  Garden  Ins.  Co.  of 
Philadelphia,  Pa.,  v.  Wood,  233  F.  22ff, 

147  C.  C.  A.  229;  Royal  Exch.  Assur. 
of  London  v.  Thrower,  246  F.  768,  159 
C.  C.  A.  70.  affirming  judgment  (D.  C.) 
240  F.  1024,  which  aflSrmed  on  rehear- 
ing  (D.  C.)  240  F.  811;  Metropolitan 
Casualty  Ins.  Co.  of  New  York  v. 
Johnston,  247  F.  65,  159  C.  O.  A.  283. 

614.  — ~  Corporations^— See  Smith- 
son  V.  Roneo  (D.  C.)  231  F.  349;  Co- 
hansey  Glass  Mfg.  Co.  v.  First  Nat. 
Bank  of  Philadelphia  (C.  C.  A.)  251 
F.  177. 

61/2.  —  Criminal  prosecutions.— 
See  U.  S.  v.  Knoell  (D.  C.)  230  F. 
509;  U.  S.  V.  Fischer  (D.  C.)  245  F. 
477;  Dean  v.  U.  S.,  246  F.  568,  158  C. 
C.  A.  538;  Hamburg- American  Steam 
Packet  Co.  v.  U.  S.  (O.  0.  A.)  250  F. 
747;  Shea  v.  U.  S.  (C.  C.  A.)  251  F. 
440;  U.  S.  V.  Murphy  (D.  C.)  253 
F.  404. 

63^.  ..^  Damages  and  amount  of 
recovery^— See  Roller  v.  George  H. 
Leonard  &  Co.,  229  F.  607,  143  C.  C. 
A.  629;  McNeU  Higgina  Co.  v.  Old 
Dominion  S.  S.  Co..  235  F.  854,  149  C. 
C.  A.  166;  United  States  Cast  Iron 
Pipe  &  Foundry  Co.  v.  Eastham,  237 
F.  185.  150  C.  O.  A.  331;  Hart-Parr 
Co.  V.  Berth  Mfg.  Co.,  249  F.  629,  161 
C.  0.  A.  539. 

71/2.  —  Execution  of  written  In- 
strumentSd— See  Southern  Ry.  Co.  v. 
Clark,  233  F.  900,  147  C.  C.  A.  574; 
Preston  v.  Western  Union  Telegraph 
Co.  (D.  C.)   250  F.  480. 

734.  —  Fraud.— See  MuUer  v. 
Globe  &  Rutgers  Fire  Ins.  Co.  of  City 
of  New  York,  246  F.  759,  159  C.  C. 
A.  61;  In  re  Pierce,  Butler  &  Pieroo 
Mfg.  Co.,  246  F.  814,  159  C.  C.  A.  31«, 
reversing  order  (D.  C.)  231  F.  312; 
Vulcan  Metals  Co.  v.  Simmons  Mfg. 
Co.,  248  F.  853,  161  C.  O.  A.  7,  cer- 
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tiorari  denied  38  S.  Ct.  427,  247  U.  S. 
507,  G2  li.  Ed.  1241. 

8/2.  —  Lliiel  and  slander.^— See 
Grand  Union  Tea  Co.  v.  Lord,  231  F. 
390,  145  C.  C.  A.  384. 

9.  —  Malicioos  prosecution  and 
false  imprisonments— See  Remington 
Typewriter  Co.  v.  Nolan  (O.  C.  A.) 
250  F.  685;  Western  Union  Telegraph 
Co.  V.  Thomasson  (C.  O.  A.)  251  F. 
833;  Reichman  v.  Harris  (C.  C.  A.) 
252  F.  371. 

I0>4.  — -  Negilgenea  In  generals- 
See  Richards  v.  H.  K.  Mulford  Co.,  236 
F.  677,  150  C.  C.  A.  9;  New  York  & 
Porto  Rico  S.  S.  Co.  v.  Guanica  Oen- 
trale,  231  F.  820,  145  0.  C.  A.  640;  Al- 
len V.  Roydhouse  (D.  C.)  232  F.  1010; 
McNeil  Higgins  Co.  t.  Old  Dominion  S. 
8.  Co.,  235  F.  854,  149  C.  0.  A.  166; 
Alabama  &  V.  Ry.  Co.  v.  American 
Cotton  OU  Co.,  249  F.  308,  161  C.  C. 
A.  316. 

101/2. Payment.^-See     Lillie     v. 

Dennert,  232  F.  104.  146  C.  C.  A.  296; 
Colorado  Title  &  Trust  Co.  v.  Childers, 
241  iX  631.  154  C.  C.  A.  389. 

ti.  —^  Penal  actlonSd— See  U.  S.  v. 
Forty  Barrels  and  Twenty  Kegs  of 
Coca  Cola,  36  S.  Ct.  573,  241  U.  S.  265, 
60  L.  Ed.  995,  reversing  judgment  216 
F.  535,  132  C.  C.  A.  47;  Chicago  &  N. 
W.  Ry.  Co.  V.  U.  S.,  234  F.  268,  148 
C.  C.  A  170. 

12.  —  Personal    Injury   actions    In 

generals— Negligence  of  employer,  caus- 
ing injury  to  employ^,  see  Siegesmund 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  229  F. 
956,  144  C.  C.  A.  238;  Virginian  Ry. 
Co.  V.  Linkous,  230  F.  88,  144  C.  C.  A. 
386,  jadgment  affirmed  on  rehearing 
235  F.  49;  Surras  t.  Cndahy  Packing 
Co.  (C.  C.  A.)  230  F.  596;  Sustock  v. 
Shenandoah  Abattoir  Co.  (D.*  C.)  232 
P.  900;  Erie  R.  Co.  v.  Krysienski,  238 
P.  142,  151  C.  C.  A.  218;  Flickwir  & 
Bush  V.  Walkonen,  238  F.  307,  151  C. 
C.  A.  323;  ETickwir  &  Bush  v.'Ponty- 
nen.  238  F.  310,  151  C.  C.  A.  326;  Big 
Vein  Pocahontas  Co.  v.  Repass,  238  F. 
332,  1.51  C.  C.  A.  348;  George  Brown 
&  Co.  V.  O'Connor,  238  F.  552,  151  C. 
C.  A.  488;  Overstreot  v.  Norfolk  & 
W.  Ry.  Co.,  238  F.  565,  151  C.  C.  A. 
501;  Porter  v.  Tituaville  Fruit  &  Farm 
Lands  Co..  238  F.  759,  151  C.  C.  A. 
609;  Carolina,  C.  &  O.  Ry.  Co.  v. 
Stroup,  239  F.  75,  152  C.  C.  A.  125; 
Schunnemunk  Const.  Co.  v.  Sbaratta, 
239  P.  716,  152  C.  C.  A.  550;  South- 
em  Ry.  Co.  V.  Derr,  240  F.  73,  153  C. 
C.  A.  109;  Republic  Iron  &  Steel  Co.  v. 
Hines,  240  F.  77,  153  C.  C.  A.  113; 
Leahy  ▼.  Detroit,  M.  &  T.  Short  Line 
Ry.,  240  F.  82,  153  C.  C.  A.  118;  Rjas- 
ko  V.  Pennsylvania  Coal  &  Coke  Cor- 
poration, 241  F.  248,  154  C.  C.  A.  168; 
Midland  Valley  R.  Co.  v.  Bell,  242  F. 
803,  155  C.  C.  A.  391,  certiorari  denied 
38  S.  Ct.  12,  245  U.  S.  653,  62  L.  Ed. 
632;  Heskett  v.  Pennsylvania  Co.,  246 


F.  326,  157  C.  0.  A.  518;  Marland  v. 
Philadelphia  &  R.  Ry.  Co.,  246  F.  91, 
158  C.  C.  A.  317,  certiorari  denied 
Philadelphia  &,  R.  R.  Co.  y.  Marland, 
38  S.  Ct.  191,  245  U.  S.  671,  62  L.  Ed. 
540;  McClintic-Marshall  Const.  Co.  T. 
Forgy,  246  F.  193,  158  C.  C.  A.  353, 
certiorari  denied  38  S.  Ct.  332,  246  U. 
S.  662,  62  L.  Ed.  927;  Washington  & 
Berkeley  Bridge  Co.  y.  Pennsylvania 
Steel  Co.  (C.  C.  A.)  252  F.  487;  E.  I. 
Du  Pont  de  Nemours  &.  Co.  v.  Smith 
(C.  C.  A.)  252  F.  491;  B.  I.  Du  Pont 
de  Nemourff  &  Co.  v.  Kelly  (C.  C.  A.) 
252  F.  523;  Southern  Ry.  Co.  v.  O'Dell 
(C.  C.  A.)  252  F.  540. 

Carrier's  liability  for  injuries  to  pas- 
sengers, see  New  York,  N.  H.  &  H. 
Ry.  Co.  V.  Kilby,  233  F.  252,  147  C. 
C.  A.  258;  Compagnie  G4n6rale  Trans- 
atlantique  v.  Bump,  234  F.  52,  148  C. 
O.  A.  68;  Chicago,  M.  &  St.  P.  Ry.  Co. 
V.  Irving,  234  F.  562,  148  C.  C.  A.  328; 
Spiesberger  v.  Michigan  Cent.  R.  Co., 
285  F.  864,  149  C.  C.  A.  176;   Chicago, 

B.  &  Q.  R.  Co.  V.  Schrimpf,  236  F. 
200,  149  C.  C.  A.  390;  Boston  Elevated 
Ry.  Co.  V.  Teele,  248  F.  424,  160  C. 

C.  A.- 434;  Omaha  &  C.  B.  St.  Ry.  Co. 
V.  McKeeman  (C.  C.  A.)  250  F.  386. 

Res  ipsa  loquitur.  Chicago  Rys.  Co. 
V.  Kramer,  234  F.  245,  148  C.  C.  A. 
147;  Smith  v.  Pennsylvania  R.  Co.,  239 
F.  103,  161  O.  C.  A.  277. 

Performing  abortion.  Hobbs  v.  Kiz- 
er,  236  F.  681,  150  C.  C.  A.  13. 

Injuries  on  railroad  track.  Oregon- 
"Washington  R.  &  Nav.  Co.  v.  Penso, 
2S9  F.  684,  152  C.  C.  A.  618;  Mc- 
Carthy V.  New  York,  N.  H.  &  H.  R. 
Co.,  240  F.  602,  153  C.  C.  A.  406. 

Balanced  probability  that  actionable 
negligence  existed,  see  Southern  Ry. 
Co.  V.  Derr,  240  F.  73,  153  C.  C.  A. 
109. 

Negligence  in  use  of  street,  see  Jacob 
T.  Ivins  (C.  C.  A.)  250  F.  431.  Viola- 
tion of  speed  ordinance.  Puget  Sound 
Electric  Ry.  v.  Benson  (C.  C.  A.)  253 
F.  710.^  Defects  in  street.  City  of  Su- 
perior V.  Olt,  239  F.  100,  152  C.  O.  A. 
150. 

Injuries  at  railroad  crossing,  see 
Hartwell  v.  Delaware^  Ia  &  W.  R.  Co. 
(D.  C.)  234  F.  112;  Tacoma  Ry.  & 
Power  Co.  v.  Cothary,  235  F.  872,  149 
C.  C.  A.  184;  Patterson  Transfer  Co. 
V.  Schlugleit  (C.  C.  A.)  252  F.  359; 
Zimmerman  v.  Pennsylvania  Co.  (C.  O. 
A.)  252  F.  571. 

12a. Contributory     negligence.^ 

Of  passenger,  see  New  York,  N.  H.  & 
H.  Ry.  Co.  V.  Kilby,  233  F.  252,  147 
C.  C.  A.  258;  Compagniie  G^n^rale 
Transatlantique  v.  Bump,  234  F.  52, 
148  C.  C.  A.  68;  Spiesberger  v.  Michi- 
gan Cent.  R.  Co.,  235  F.  864.  149  C.  C: 
A.  176;  St.  Louis  Merchants'  Bridge 
Terminal  Ry.  Co.  v.  Munger,  246  F. 
938,  159  C.  C.  A.  210;  of  person  going 
to  railroad  depot,  Pennsylvania  R.  Co. 
V.  Rogers.  244  F.  76,  156  C.  C.  A.  504; 
of  person  struck  by  automobile,  Patter- 
son Transfer  Co.  y.  Schlugleit  (C.  C.  A.) 
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252  F.  359;  of  person  injured  at  rail- 
road crossing,  Lrehigh  Valley  R.  Co.  v. 
Kilmer,  231  F.  628,  145  C.  0.  A.  514; 
Lehigh  Valley  R.  Co.  v.  Emens,  231  F. 
636,  145  C.  C.  A.  522;  Hartwell  v.  Del- 
aware, L.  &  W.  R.  Co.  (D.  C.)  234  F. 
112;  Tacoma  Ry.  &  Power  Co.  T. 
Cothary,  235  F.  872,  149  C.  C.  A.  184; 
Delaware,  L.  &  W.  R.  Co.  v.  James, 

241  F.  344,  154  C.  C.  A.  224;  Zimmer- 
man V.  Pennsylvania  Co.  (C.  C.  A.)  252 
F.  571;  of  person  struck  by  a  railroad 
motorcar  while  crossing  a  railroad 
bridge,  Oregon -Washington  R.  &  Nav. 
C6.  V.  Penso,  239  F.  684,  152  C.  C.  A. 
518;  of  person  whose  team  took  fright 
from  object  on  a  railroad  right  of  way, 
see  Great  Northern  Ry.  Co.  v.  Ennis, 
236  F.  17,  149  C.  C.  A.  227;  of  employ^ 
injured,  George  Brown  &  Co.  v.  O'Con- 
nor, 238  F.  552,  151  C.  C.  A.  488; 
The  Ansonia  v.  Sullivan,  239  P.  296, 
152  C.  C.  A.  284;  Fentress  Coal  & 
Coke  Co.  V.  Elmore,  240  F.  328,  153 
C.  C.  A.  254;  William  Cramp  &  Sons 
Ship  &  Engine  Bldg.   Co.   v.  Waczak, 

242  F.  842, 155  C.  C.  A.  430;  Pocahon- 
tas Consol.  Collieries  Co.  ▼.  Johnson, 
244  F.  368,  156  C.  C.  A.  654,  certiorari 
denied  38  S.  Ct.  14,  245  U.  S.  658,  62 
L.  Ed.  535;  Heskett  v.  Pennsylvania 
Co.,  245  F.  326,  157  C.  C.  A.  518;  St. 
Louis-San  Francisco  Ry.  Co.  v.  May- 
nord,  246  F.  115,  158  C.  C.  A.  341;  E. 
I.  Du  Pont  de  Nemours  &  Co.  v.  Smith 
(C.  C.  A.)  252  F.  491;  Peters  v.  Dela- 
ware &  H.  Co.  (C.  C.  A.)  252  F.  562. 

12b. Assumption     of     risk.— By 

servant  injured,  see  Siegesmund  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  229  F.  956, 
144  C.  C.  A.  238;  Sunday  Creek  Co.  v. 
Gray,  238  F.  325,  151  C.  C.  A.  341; 
New  York  Cent.  &  H.  R.  R.  Co.  v.  Sal- 
kaukus,  238  F.  778,  151  C.  C.  A.  628; 
PhUadelphia  &,  R.  Ry.  Co.  v.  Marland, 
239  F.  1,  152  C.  C.  A.  61;  Southern 
Ry.  Co.  V.  Mays,  239  F.  41,  152  C.  C. 
A.  91;  Grold  Hunter  Mining  &  Smelting 
Co.  V.  Bowden  (C.  C.  A.)  252  F.  388; 
Southern  Ry.  Co.  t.  O'DeU  (C.  C.  A.) 
252  F.  540. 

12c.    Proximate        cause.— See 

Southern  Pac.  Co.  v.  Stewart,  233  F. 
956,  147  C.  C.  A.  630;  Lee  Line 
Steamers  v.  Page,  237  F.  57,  150  C. 
C.  A.  259;  Chicago,  B.  &  Q.  R.  Co.  v. 
Gelvin,  238  F.  14,  151  C.  C.  A.  90,  L. 
R.  A.  1917C,  983;  Muller  v.  Globe  & 
Rutgers  Fire  Ins.  Co.  of  City  of  New 
York,  246  F.  759,  159  C.  C.  A.  61; 
Bjornquist  v.  Boston  &  A.  R.  Co.  (0. 
C.  A.)  250  F.  929. 

1 2d.  ^—  Respondeat     superior.— See 

Buckeye  Cotton  Oil  Co.  v.  Sloan  (C. 
C.  A.)  250  F.  712;  Bjornquist  v.  Bos- 
ton &  A.  R.  Co.  (C.  C.  A.)  250  F.  929. 

i2e.  — -  Ratification  of  act  of  agent. 

—See  Buckeye  Cotton  Oil  Co.  v.  Sloan 
(C.  C.  A.)  250  F.  712;  Bailey  v.  Mis- 
sis.sippi  Home  Telephone  Co.  (C.  C.  A.) 
252  F.  581. 
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16.  ^— Titio  to  real  estates-See 
Creal  v.  Gallup,  231  F.  96,  145  C.  C. 
A.  284. 

18.  Questions  for  court  In  generaiw-^ 

See  Continental  Public  Works  Co.  v. 
Stein,  232  F.  559,  146  C.  C.  A.  517; 
Chambers  v.  Farnham,  236  F.  886,  150 
C.  C.  A.  148;  Swiss  Bankverein  v.  Zim- 
mermann,  240  F.  87,  153  C.  C.  A.  123; 
Metropolitan  Casualty  Ins.  Co.  of  New 
York  V.  Johnston,  247  F.  65,  159  C.  C. 
A.  283;  Globe  &  Rutgers  Ins.  Co.  of 
City  of  New  York  v.  Prairie  Oil  &  Gas 
Co.,  248  F.  452.  160  C.  C.  A.  462. 

19.  Equity  suitSd— See  Union  Pac.  R. 
Co.  V.  Syas,  246  F.  661,  158  C.  C.  A. 
531. 

As  Acts  Ky.  1898,  c.  49  (B^.  St  § 
4679c),  does  not,  in  view  of  sections  4 
and  6,  contemplate  jury  trial  on  ques- 
tions of  necessity,  a  jury  trial  on  that 
issue  is  not  warranted  where  proceed- 
ing to  condemn  easement  for  telegraph 
lines  over  railroad  right  of  way  is 
brought  in  the  federal  court,  because  it 
is  for  some  purposes  deemed  an  action 
at  law  within  this  section.  Louisville 
&  N.  R.  Co.  V.  Western  Union  Tele- 
graph Co.,  249  F.  385, 161  C.  C.  A.  359. 

20.  Bankruptcy  proceedlngs^-See  Wm. 

Edwards  Co.  v.  La  Dow  (C.  C.  A.)  230 
F.  378;  Marshall  v.  Nevins,  242  F.  476. 
155  C.  C.  A.  252. 

25.  Waiver  of  Jury  triai.— Where   a 

defendant  who  did  not  assent  to  a  ref- 
erence, expressly  objected  on  th^  hear- 
ing before  the  master  to  the  considera- 
tion of  the  cause  by  the  master,  and  in- 
sisted upon  its  right  to  have  the  cause 
tried  by  a  jury,  and  on  the  hearing  on 
exceptions  to  the  maister's  report  ap- 
peared jonly  to  protest  the  jurisdiction 
of  the  court,  it  did  not  waive  its  right 
to  a  jury  trial  by  failing  to  take  formal 
exceptions  to  the  order  of  reference. 
Wm.  Edwards  Co.  v.  La  Dow  (C.  O.  A.) 
230  F.  378. 

26.  instructions.— Sufficiency  of  in- 
structions in  particular  actions,  see 
notes  under  appropriate  section  of  stat- 
ute dealing  with  action  in  question. 

As  to  comments  by  the  judge,  expres- 
sions of  opinion,  and  other  forms  of  the 
charge  invading  the  province  of  the  ju- 
ry, it  has  been  held  that  in  the  federal 
courts  the  trial  judge  may  express  his 
opinions  on  facts,  and  advise  jury  re- 
garding its  conclusions  thereon,  pro- 
vided it  is  given  to  unequivocally  under- 
stand that  it  is  not  bound  thereby;  his 
comments  to  be  judicial  and  dispassion- 
ate, and  }eave  jurors  free  to  exercise 
their  independent  judgment,  and  that 
part  of  charge  as  to  turf  exchange  be- 
ing a  sham,  considered  with  its  con- 
text and  the  entire  charge,  did  not  go 
beyond  such  rule.  Shea  v.  U.  S.  (C.  C. 
A.)  251  F.  440.  And  in  a  prosecution 
for  violation  of  the  White  Slave  Act 
(Comp.  St.  1916,  §§  8812-8819),  the  ex- 
pression of  the  court's  opinion  as  to 
the  evidence  waa  permissible;    the  ju- 
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ry  being  further  charged  that  they  were 
not  bound  by  the  court's  opinion.  Bey- 
er y.  U.  S.  (C.  C.  A.)  251  F.  39.  A 
statement  by  a  judge  to  the  jury  that 
an  instruction  was  given  by  request  is 
not  error,  and  especially  where  he  add- 
ed that  he  thought  the  instruction  a 
fair  statement  of  the  law.  Colorado 
Yule  Marble  Co.  v.  Collins,  230  F.  78, 
144  C.  C.  A.  376. 

Where  every  one  connected  with  trial 
knew  when  the  charge  was  given  that 
written  instrument  did  not  contain  com- 
plete contract,  held  that  court  commit- 
ted no  error  in  so  telling  the  jury. 
Missouri  Dist.  Telegraph  Co.  v.  Morris 
&  Co.,  243  F.  481,  156  C.  0.  A.  179, 
appeal  dismissed  38  S.  Ct.  11,  245  U. 
S.  651,  62  L.  Ed.  531. 

Charge  in  prosecution  for  misappli- 
cation of  funds  of  national  bank  in  vio- 
lation of  Rev.  St.  S  5209  (Comp.  St. 
1916,  I  9772),  which  minimized  defend- 
ant's testimony  as  to  his  intent,  held  er- 
roneous as  improperly  minimizing  tes- 
timony of  accused  as  to  his  intent.  Mc- 
Callum  V.  XT.  S.,  247  F.  27,  159  O.  O. 
A.  245. 

In  prosecution  in  federal  court,  trial 
judge  has  right  to  express  opinion  as 
to  weight  of  evidence,  provided  ques- 
tion of  fact  is  ultimately  submitted  to 
jury.  Parish  v.  U.  S.,  247  F.  40,  159 
C.  C.  A.  258. 

An  instruction  approved  that,  while  a 
juror  should  not  lightly  surrender  an 
opinion  which  he  conscientiously  holds, 
when  he  finds  himself  in  minority  he 
should  stop  and  consider  whether  he  is 
more  likely  to  be  surely  right  than  the 
majority  upon  a  question  about  which 
there  can  be  no  absolute  certainty. 
Boston  &  M.  R.  R.  v.  Stewart  (C.  C. 
A.)  254  F.  14. 

In  personal  injury  action,  where  plain- 
tiffs testimony  concerning  cause  of  in- 
jcry  was  somewhat  improbable,  denial 
of  requested  charge  that,  if  some  of  his 
statements  were  contrary  to  physical 
laws,  verdict  must  be  rendered  for  de- 
fendant, held  proper;  all  questions  of 
probability  being  left  to  jury.  Dela- 
ware. L.  &  W.  Ry.  Co.  V.  TuoVinen,  240 
F.  678,  153  C.  C.  A.  476. 

The  charge  of  a  court  is  not  subject 
to  exception  because  it  does  not  in- 
struct the  jury  on  a  point  in  issue, 
where  such  instruction  was  not  request- 
ed by  either  party.  Stephenson  v.  At- 
lantic Terra  Cotta  Co.,  230  F.  14,  144 
C.  C.  A  312;  Hughes  v.  U.  S.,  231  F. 
50,  145  C.  C.  A.  238;  Pennsylvania  Co. 
V.  Fanger,  231  F.  851,  146  C.  C.  A.  47; 
Keystone  Coal  &  Coke  Co.  v.  Fekete, 
232  P.  72,  146  C.  C.  A.  264;  Alverson 
V.  Oregon-Washington  R.  &  Nav.  Co., 
236  P.  331,  149  C.  C.  A.  463;  Boston 
&  M.  R.  R.  V.  Baker,  236  F.  896,  150 
C.  C.  A.  158;  Arnold  v.  Horrigan,  238 
F.  39, 151  C.  C.  A.  115;  RepubUc  Iron 
&  Steel  Co.  V.  Hines,  240  F.  77,  153 
C.  C.  A  113;  Ford  Motor  Co.  v.  Far- 
rington,  245  F.  850,  158  C.  C.  A.  190. 


And  the, failure  to  give  an  instruction 
limiting  the  purpose  for  which  particu- 
lar evidence  may  be  considered  is  not 
error,  where  such  instruction  is  not 
specially  requested.  Hallowell  v.  U.  S. 
(C.  C.  A.)  253  F.  865.  It  is  also  held 
that,  where  the  judge  has  delivered  his 
charge,  he  is  entitled  to  have  his  atten- 
tion called  either  to  errors  or  omis- 
sions in  same,  and  cannot  be  required 
to  look  through  a  large  number  of 
lengthy  requests,  and  determine  wheth- 
er they  were  all  covered  by  charge  giv- 
en. Hamburg-American  Steam  Packet 
Co.  v.  U.  S.  (C.  C.  A.)  250  F.  747.  It 
is  of  course  improper  to  refuse  appro- 
priate requested  instructioni^,  where 
they  are  not  covered  by  the  charge  as 
given.  Chesapeake  &  O.  Ry.  Co.  v. 
Needham,  244  F.  146,  156  C.  C.  A. 
574;  Kansas  City,  C.  &  S.  Ry.  Co.  v. 
Shoemaker,  245  F.  117,  157  C.  C.  A. 
413.  But  refusal  of  requested  instruc- 
tions, which  so  far  as  they  were  cor- 
rect and  material  were  embraced  in  the 
general  charge,  is  not  error.  Missouri 
Valley  Bridge  &  Iron  Co.  v.  Blake,  231 
F.  417,  145  C.  C.  A.  411;  Glass  v. 
U.  S.,  231  F.  65,  145  C.  C.  A.  253; 
New  York  &  Porto  Rico  S.  S.  Co.  v. 
Guanica  Centrale,  231  F.  820.  145  C. 
C.  A.  640;  International  Lumber  Co.  v. 
U.  S.,  231  F.  873,  146  C.  C.  A.  69; 
Manchester  Mill  &  Elevator  Co.  v. 
Strong,  231  F.  876,  146  C.  C.  A.  72; 
Owl  Creek  Coal  Co.  v.  Goleb,«  232  F. 
445,  146  C.  C.  A.  439;  Adas  Portland 
Cement  Co.  v.  Hagen,  233  F.  24,  147 
C.  C.  A.  94;  Holsman  v.  U.  S.,  248  F. 
193,  160  C.  C.  A.  271;  Parish  v.  U. 
S.,  247  F.  40,  159  C.  C.  A.  258; 
Dosset  V.  U.  S.,  248  F.  902,  161  C.  C. 
A.  20;  Shea  v.  U.  S.  (C.  C.  A.)  251  F. 
440;  E.  I.  Du  Pont  de  Nemours  &  Co. 
v.  Kelly  (C.  C.  A.)  252  F.  523;  Le  More 
V.  U.  S.  (C.  C.  A.)  253  F.  887;  Dr. 
J.  H.  McLean  Medicine  Co.  v.  U.  S. 
(C.  C.  A.)  253  F.  694;  O'Hare  v.  U.  S. 
(C.  C.  A.)  253  F.  538;  Bradley  v.  U. 
S.  (C.  C.  A.)  254  F.  289. 

Requests  to  charge  must  be  timely, 
and  it  is  within  the  province  of  the 
District  Court  to  request  counsel  to 
present  their  requests  at  or  before 
close  of  the  evidence,  and  before  argu- 
ment, and  to  announce  that  he  will  not 
entertain  requests  not  made  in  apt  time. 
In  the  Southern  district  of  New  York 
it  i«  the  custom  not  to  refuse  re- 
quests after  the  charge  has  been  de- 
livered, but  requests  at  that  time  can- 
not receive  the  careful  attention  they 
would  receive  if  presented  at  the  close 
of  the  evidence,  and  the  trial  judge 
should  not  be  held  to  the  same  degree 
of  accountability  for  erroneously  refus- 
ing a  request  then  presented  as  he  must 
be  one  presented  at  a  more  appropriate 
time.  Linn  v.  U.  S.  (C.  C.  A.)  251  F. 
476.  And  where  trial  court,  after  giv- 
ing charge  fairly  presenting  controver- 
sy, stated  that  counsel  might  call  his 
attention  to  any  points  they  would  like 
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to  have  specifically  answered,  defend- 
ant, haying;  been  cast  below,  cannot 
raise  in  appellate  court  matter  not  then 
called  to  trial  court's  attention.  Penn- 
sylvania R.  Go.  v.  Minds,  244  F.  63,  156 
G.  G.  A.  481,  affirming  judgment  Minds 
V.  Pennsylvania  R.  Co.  (D.  C.)  237  F. 
267. 

In  giving  instructions  requested,  the 
court  is  not  required  to  use  the  precise 
language  of  counsel.  O'Hare  v.  U.  S. 
(G.  C.  A.)  253  F.  538.  And  the  mode  of 
instructing  a  jury  by  partly  written  and 
party  oral  instructions  is  within  the 
discretion  of  the  court.  Warren  Bros. 
Go.  V.  Wright,  239  F,  71,  152  G.  O.  A. 
121. 

As  to  giving  undue  emphasis  to  par- 
ticular matters,  it  has  been  held  that, 
where  the  instructions  given  presented 
the  issues,  the  refusal  of  other  instruc- 
tions emphasizing  such  facts  is  proper. 
Spring  Garden  Ins.  Co.  of  Philadelphia, 
Pa.,  V.  Wood,  233  F.  223,  147  G.  C.  A. 
229.  And  denial  of  requests  that  fraud 
is  not  presumed  and  could  not  be  in- 
ferred from  particular  items  of  evi- 
dence was  not  error.  Arnold  v.  Horri- 
gan,  238  F.  39,  151  G.  G.  A.  115.  A 
charge  on  reasonable  doubt,  which  sin- 
gled out  and  emphasized  a  particular 
matter,  though  it  was  not  vital  to  case, 
was  properly  refused.  Dosset  v.  U.  S., 
248  F.  902,  161  G.  C.  A.  20. 

While  it  is  error  to .  refuse  an  in- 
struction on  an  issue  fairly  presented 
by  the  evidence,  Pennsylvania  R.  Go.  v. 
Glas,  239  F.  256,  152  G.  G.  A.  244; 
a  request  to  charge  may  properly  be 
refused,  where  it  has  no  relation  to  any 
issue  which  has  arisen  in  case,  Ham- 
burg-American Steam  Packet  Go.  v.  U. 
S.  (G.  G.  A.)  250  F.  747;  Himrod  v.  Ft 
Pitt  Min.  &  Mill.  Co.,  238  F.  746,  151 
G.  G.  A.  596;  Memphis  St  Ry.  Go.  v. 
lUinofs  Gent  R.  Co.,  242  F.  617,  155 
G.  G.  A.  307;  Gavoretto  v.  Alaska  Gas- 
tineau  Mining  Co.,  245  F.  853,  158  G. 
C,  A.  193;  Ivins  v.  Jacob  (D.  C.)  245 
F.  892;  Hamburg- American  Steam 
Packet  Co.  v.  U.  S.  (G.  G.  A.)  250  F. 
747;  U.  S.  V.  Stilson  (D.  G.)  254  F. 
120;  or  where  there  was  no  evidence 
of  facts  hypothesized.  May  Department 
Stores  Co.  v.  Runge,  241  F.  575,  154 
O.  G.  A.  351;  and  a  requested  instruc- 
tion, directing  a  verdict  for  defendant, 
which  was  predicated  on  unproven  facts 
and  ignored  facts  bearing  on  the  vital 
issue  of  the  case,  was  properly  refused. 
Manchester  Mill  &  Elevator  Co.  v. 
Strong,  231  F.  876,  146  G.  G.  A.  72; 
but  it  was  held  that,  in  an  action  for 
the  death  of  a  brakeman,  a  portion  of 
the  charge  was  not  misleading,  as  in- 
dicating that  the  action  might  be  bas- 
ed in  part  on  the  presumption  of  neg- 
ligence which  applied  to  an  action  be- 
tween the  carrier  and  a  passenger, 
Pennsylvania  R.  Co.  v.  Glas,  239  F. 
266,  152  C.  G.  A.  244. 

A  charge  is  to  be  considered  as  a 
whole,  and  not  tested  by  the  standard 
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of  absolute  verbal  accuracy  in  every 
isolated  phrase.  Allen  v.  Roydhouse 
(D.  G.)  232  F.  1010;  Russo-Chinese 
Bank  v.  National  Bank  of  Commerce  of 
Seattle,  Wash.,  36  S.  Gt  652,  241  U.  S. 
403,  60  L.  Ed.  1065,  affirming  judgment 
206  F.  646, 124  G.  G.  A.  434;  Stephen- 
son V.  Atlantic  Terra  Gotta  Co.,-  230  F. 
14,  144  C.  G.  A.  312;  Grand  Union  Tea 
Co.  V.  Lord,  231  F.  390,  145  G.  C.  A. 
884;  Erie  R.  Go.  y.  Krysienski,  238  F. 
142,  151  G.  G.  A.  218;  Pennsylvania 
R.  Co.  V,  Glas,  239  F.  256, 152  G.  G.  A. 
244;  Republic  Iron  &  Steel  Co.  v. 
Hines,  240  F.  77,  153  G.  C.  A.  113; 
Memphis  St.  Ry.  Go.  v.  Illinois  Gent 
R.  Co.,  242  F.  617,  155  C.  G.  A.  307; 
Southern  Trust  Co.  v.  Lucas,  245  F. 
286,  157  C.  G.  A.  478;  Shea  v.  U.  S. 
(C.  G.  A.)  251  F.  433;  Le  More  v.  U. 
S.  (G.  C.  A.)  253  F.  887.  However, 
though  a  portion  of  the  charge  stated 
the  correct  rule,  error  in  another  por- 
tion wps  not  cured,  where  the  jury  were 
left  free  to  follow  the  erroneous  charge, 
and  there  was  no  attempt  to  correct  it. 
Dr.  J.  H.  McLean  Medicine  Co.  v.  U. 
S.  (G.  G.  A.)  253  F.  694. 

Charge  in  criminal  prosecution  on 
proof  of  conspiracy,  see  Daeche  v.  XJ. 
S.  (C.  G.  A.)  250  F.  566;  on  alibi,  see 
Shea  V.  U.  S.  (G.  C.  A.)  251  F.  433; 
on  the  testimony  of  character  witness- 
es, see  Linn  v.  U.  S.  (G.  C.  A.)  261  F, 
476:  on  reasonable  doubt,  see  Linn  ▼. 
U.  S.  (C.  C.  A.)  251  F.  476;  Onpen- 
heim  v.  U.  S.  (C.  G.  A.)  241  F.  625.  re- 
versing judgment  TJ.  S.  v.  Oppenheim 
(D.  G.)  228  F.  220;  Shea  v.  U.  S.  (C 
G.  A.)  251  F.  433;  on  acts  of  cocon- 
spirators, see  Shea  v.  U.  S.  (C.  C.  A.) 
251  F.  440;  on  uncorroborated  testimo* 
ny  of  an  accomplice,  see  Bosselman  v. 
U.  S.,  239  F.  82,  152  G.  C.  A.  132; 
on  evidence  of  good  character,  see 
Hughes  V.  U.  S.,  231  F.  50,  145  C.  C. 
A.  238;  on  admissibility  of  evidence 
against  some  of  the  defendants,  but  not 
agrainst  others,  see  Hendrey  v.  U.  S 
233  F.  6,  147  G.  G.  A.  75. 

261/2.  Demurrer  to  evidence.— A  de- 
murrer to  plaintiff's  evidence  was  waiv- 
ed by  the  introduction  of  evidence  on 
the  part  of  defendant  Fisher  Mach. 
Works  Co.  V.  Dougherty,  231  F.  910, 
146  C.  G.  A.  106.  Especially  where  de- 
fendant did  not  renew  motion  or  request 
directed  verdict.  Lohman  v.  Stock- 
yards Loan  Co.,  243  F.  517,  156  C.  C. 
A.  215,  certiorari  denied  38  S.  Gt  134, 
245  U.  S.  668,  62  L.  Ed.  539. 

27.  Direction  of  verdict.— In  a  proper 
case,  the  trial  judge,  in  the  exercise  of 
a  sound  discretion,  may  direct  a  verdict, 
and  if  in  such  case  a  motion  is  made 
for  directed  verdict,  it  is  error  to  refuse 
it.  McCarthy  v.  New  York,  N.  H.  & 
H.  R.  Co.,  240  P.  602,  153  G.  O.  A. 
406.  But,  where  defendant  made  no 
motion  for^directed  verdict,  the  submis- 
sion of  the  case  to  the  jury  was  prop- 
er. Kreuzer  v.  U.  S.  (G.  O.  A.)  254  F. 
34;  Victor  American  Fuel  Go.  t.  Toml- 
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janovich,  232  F.  662, 146  0.  G.  A.  588, 
affirmiDg  orders  Tomljanovich  ▼.  Victor 
American  Fuel  Co.  (D.  C)  227  F.  951 
and  230  F.  467.  And,  on  th«  other 
hand,  plaintiff  may  not  dismiss  without 
prejudice  after  motion  for  directed  ver- 
dict has  been  made  and  submitted. 
Spies  V.  Union  Pac.  R,  Co.  (C.  C.  A.) 
250  F.  434. 

It  is  the  duty  of  the  court,  in  consider- 
iBg  a  motion  to  direct  a  verdict,  to  take 
that  view  of  the  evidence  most  favor- 
able to  the  party  against  whom  it  is  de- 
sired that  the  verdict  should  be  direct- 
ed, and  determine  the  matter  from  that 
evideoce  and  reasonable  and  justifiable 
inferences  therefrom.  U.  S.  v.  De  Bolt 
(D.  C.)  253  F.  78;  Southern  Ry.  Co.  v. 
Clark.  233  F.  900,  147  C.  C.  A.  674; 
Hobbs  V.  Kizer,  236  F.  681,  150  C.  C. 
A.  13;  Flickwir  &  Bush  v.  Walkonen, 
238  F.  307, 151  C.  C.  A.  323;  Carolina, 
C.  &  0.  Ry.  Co.  v.  Stroup,  239^  F.  75, 
152  C.  C.  A.  125;  Leahy  v.  Detroit,  M. 
&  T.  Short  Line  Ry.,  240  F.  82,  153  C. 
C.  A.  118;  Dickinson  v.  Scruggs,  242 
F.  900,  155  C.  C.  A.  488;  Huttig  v. 
John  Paul  Lumber  Co.,  243  F.  539,  156 
C.  C.  A.  237;  Davis  v.  Carnegie  Steel 
Co.,  244  F.  931,  157  C.  C.  A.  281; 
Tascadllas  v.  Southern  Pac.  Co.,  247 
F.  8,  159  C.  C.  A.  226;  Pennsylvania 
Co.  V.  Avran,  249  F.  474,  161  C.  C.  A. 
432;  Patterson  Transfer  Co.  v.  Schlug- 
leit  (C.  C.  A.)  252  F.  359. 

The  granting  of  a  nonsuit  and  dismis- 
eal  of  a  complaint  in  an  action  at  law 
is  but  a  nonsuit,  and  if  upon  all  the 
evidence  the  plaintiff  has  not  establish- 
ed a  cause  of  action,  the  proper  dispo- 
sition is  to  direct  a  verdict  for  defend- 
ant Quereau  v.  Lehigh  Valley  R.  Co., 
(D.  C.)  251  F.  986. 

The  introduction  of  evidence  by  de- 
fendant after  the  court  overruled  its 
motion  for  a  directed  verdict  at  the 
close  of  plaintiff's  testimony  waives  any 
error  in  the  ruling  of  the  motion.  In- 
ternational Lumber  Co.  v.  U.  S.,  231  F. 
873,  146  C.  C.  A.  69. 

Where  both  parties  moved  for  direc- 
tion of  verdict,  direction  of  verdict  for 
plaintiff  is  finding  that  defendant's  con- 
tract was  breached,  so  that  it  is  imma- 
terial whether  the  breach  was  actual  or 
anticipatory.  Tri-Bullion  Smelting  & 
Development  Co.  v.  Jacobsen,  233  F. 
646,  147  C.  C.  A.  454. 

28.  NoRsultw— Where  the  complaint 
Vas  dismissed  at  the  close  of  plain- 
tiff's case,  plaintiff's  evidence  must  be 
accepted  as  true.  Qleason  v.  Thaw,  234 
F.  570.  148  C.  C.  A.  336. 

Plaintiff  was  not  as  matter  of  right 
entitled  to  voluntary  nonsuit  after  court 
had  decided  to  direct  verdict  for  de- 
fendant Barrett  v.  Virginian  Ry.  Co., 
244  F.  397,  157  O.  C.  A.  23,  certiorari 
granted  38  S.  Ot  61.  245  U.  S.  659,  62 
L.  Ed.  535. 

281/2.  Conduet   and    deliberations   of 

Jnilfi^The  jury  in  criminal  case  may 
properly  take  cognizance  of  facte  which 


are  matters  of  general  information.  IT. 
S.  V.  Schafer  (D.  C.)  254  F.  135. 

29.  Rendition  and  form  of  vordlotd— 
A  compromise  verdict  in  action  on 
quantum  meruit  held  one  resulting  from 
improper  compromise  of  vital  princi- 
ples, and  not  from  justifiable  conces- 
sion of  views.  Goelet  v.  Matt  J.  Ward 
Co.,  242  F.  65,  155  C.  C.  A.  9. 

Directed  vei'dict,  signed  by  juror  des- 
ignated by  court,  held  sufllcient  without 
all  the  jurors'  sig;ning  it  or  selecting 
their  own  foreman  to  sign  it  Bryan  v. 
Louisville  &  N.  R.  Co.,  244  F.  650,  157 
C.  C.  A.  98,  writ  of  error  dismissed 
and  certiorari  denied  38  S.  Ct.  334, 
246  U.  S.  651,  62  L.  Ed.  921. 

Where  verdict  for  plaintiff  was  on 
defendant's  motion  set  aside,  it  is  im- 
proper for  trial  court  to  enter  judg- 
ment, in  absence  of  any  verdict  by  jury, 
notwithstanding  court  might  have  en- 
tered judgment  upon  verdict  directed 
by  it  at  triaL  Pellerin  v.  International 
Cotton  MiUs,  248  F.  242,  160  C.  C.  A. 
820. 

A  "general  verdict"  is  one  by  which 
the  jury  pronounces  at  the  same  time 
on  the  fact  and  the  law,  either  in  favor 
of  the  plaintiff  or  the  defendant.  Scho- 
field  V.  Baker  (D.  C.)  242  F.  657. 

30.  Special  verdlots^^he  submission 
of  spedal  questions  or  findings  of  fact 
to  the  jury  in  a  personal  injury  action 
is  discretionary  on  the  part  of  the  trial 
court.  Fisher  Mach.  Works  Co.  v. 
Dougherty,  231  F.  910,  146  C.  C.  A. 
106. 

In  action  for  injuries  to  mine  motor - 
man,  special  findings  by  jury  that  they 
did  not  know  how  plank  which  caused 
injury  had  become  loose,  or  how  long 
it  had  been  loose,  are  not  inconsistent 
with,  or  insufficient  to  sustain,  a  gen> 
eral  verdict  for  plaintiff.  Daly  Judge 
Mining  Co.  v.  Towey,  240  F.  658,  153 
C.  C.  A.  456. 

301/2.  Correotlon  of  vordlctw— A  fed- 
eral court  cannot  look  to  the  testimony 
for  the  purpose  of  correcting  a  faulty 
verdict,  even  though  there  is  no  dis- 
pute over  the  facts.  Original  Sixteen 
to  One  Mine  v.  Twenty- One  Mining  Co. 
(D.  C.)  254  F.  630. 

31.  Appointment  of  auditor.— In  an 
action  at  law  to  recover  for  goods  sold 
and  delivered,  which  involves  the  exam- 
ination of  long  accounts,  many  items 
of  which  are  in  dispute,  a  federal  court 
may  properly  appoint  an  auditor  to 
make  a  preliminary  examination,  hear 
the  evidence,  and  report  his  findings, 
with  a  view  to  simplifying  the  issues 
for  the  jury.  Peterson  v.  Davison  (D. 
C.)  254  F   625. 

33.  Rovlew  of  findings  of  faot.— See 

notes  under  Const.  Amend.  7,  post. 

Verdict,  finding  bankrupt  guilty  of 
conspiracy  tq^  conceal  assets,  cannot  be 
disturbed,  when  supported  by  submis- 
sible  evidence.     Qretsch  y.  U.  S.,  242 
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F.  897,  155  0.  C.  A.  485;  certiorari  de- 
nied 38  S.  Ct.  12,  245  U.  S.  654,  62  U 
£d.  532. 

-There  being  direct  and  positive  testi- 
mony  connecting  defendant  with  the 
charge,  the  verdict  of  guilty  is  not  re- 


viewable.    Banks  v.  U.  S.   (C.  C.  A.) 
251  F.  889. 

Cited  without  definite  application. 
Ex  parte  Mason  (C.  C.  A.)  244  P.  154; 
Louisville  &  N.  R.  Co.  v.  Western 
Union  Tel.  Co.  (C.  C.  A.)  249  F.  385. 


§  1584.  (R.  S.  §  648.)     Trial  of  issues  of  fact  by  jury. 


Repeai.— Neither  section  1584,  nor 
section  1587,  providing  for  jury  trial 
of  fact  issues  in  the  Circuit  Courts  was 
repealed  by  Judicial  Code,  and  they, 
4XB  well  as  section  1668,  providing  for 
review,  are  made  applicable  to  District 
Courts  by  section  1268.  lillie  v.  Den- 
nert,  232  F.  104,  146  O.  C.  A.  296. 


Purpose  and  effect  of  statute^— Under 

Comp.  St.  1916,  §§  1584,  1587,  1668, 
where  jury  was  orally  waived,  held,  that 
questions  decided  at  the  trial  could  not 
be  reviewed  on  writ  of  error.  Illinois 
Surety  Co.  v.  U.  S.,  229  F.  527,  143  C. 
C.  A.  595;  Id.,  229  F.  533,  143  O.  C. 
A.  601.  See,  idso,  notes  under  Const. 
Amend.  7,  post. 


§  1585.  (Act  Feb.  16,  1875,  c.  77,  §  1.)     Trial  of  issues  of  fact  in 
admiralty  causes. 


10.  Effect   of  findings  of  fact.^See 

The  Leonard  J.  Busby,  241  F.  855,  154 
C.  C.  A.  557. 

A  findinsT  on  a  question  of  fact  by  an 
admiralty  court,  which  heard  the  wit- 
nesses, will  be  accepted  by  the  appel- 
late court,  unless  the  evidence  great- 
ly preponderates  against  it.  The 
Hardy,  229  F.  985,  144  C.  C.  A.  267; 
Erie  &  M.  Ry.  &  Nav.  Co.  v.  Dun- 
seith,  239  F.  814,  152  C.  C.  A.  600; 
Great  Lakes  Towing  Co.  v.  American 
Shipbuilding  Co.,  243  F.  849,  156  C. 
C.  A.  361;  Norfolk  Southern  Ry.  Co. 
V.  Foreman,  244  F.  353,  156  C.  C.  A. 
639;  Globe  S.  S.  Co.  v.  Moss,  245  F. 
54,  157  C.  C.  A.  350,  certiorari  denied 
38  S.  Ct.  61,  245  U.  S.  663,  62  L.  Ed. 
537;  Lake  Drummond  Canal  &  Water 
Co.  V.  John  L.  Roper  Lumber  Co.  (O. 
C.  A.)  252  F.  796. 

While  findings  by  an  admiralty  court 
on  questions  of  fact  are  reviewable  on 
appeal,  when  made  on  conflicting  evi- 
dence they  are  entitled  to  and  are  giv- 
en great  weight,  and  will  not  be  re- 
versed, except  for  plain  error.  The 
Baron  Napier,  249  F.  126,  161  C.  C. 
A.  178.  Where  based  upon  testimony 
taken  in  open  court,  the  findings  should 
be  accepted  by  the  appellate  court,  un- 
less the  evidence  clearly  preponderates 
against  it.  Erie  &  M.  Ry.  &  Nav.  Co. 
V.  Dunseith,  239  F.  814,  152  C.  C.  A. 
600.  And  a  decree  based  on  sharply 
conflicting  evidence  will  not  be  dis- 
turbed, trial  judge  having  heard  testi- 
mony. Sorenson  v.  Alaska  S.  S.  Co., 
247  F.  204,  159  C.  C.  A.  388,  affirming 
decree  (D.  C.)  243  F.  280;  The  W.  H. 
Flannery,  249  F.  340,  161  C.  C.  A.  357; 
The  Mason,  249  F.  718,  161  C.  C.  A. 
628;  Eastern  Transp.  Co.  v.  U.  S.  (C. 
C.  A.)  253  F.  42;  The  Beaver  (C.  C. 
A.)  253  F.  312. 

Where  the  question  of  responsibility 
for  a  collision  is  a  doubtful  question  of 
fact,  and  the  finding  of  the  trial  court 
is  supported  by  substantial  evidence,  it 
will  not  be  disturbed  on  appeal.  The 
Rockaway,  246  F.  682,  158  C.  C.  A. 
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638,  af^rming  decree   (D.  C.)  240  F. 
844. 

Decree  In  admiralty,  based  on  sharp- 
ly conflicting  evidence,  will  not  be  dis- 
turbed; trial  judge  having  heard  tes- 
timony. Sorenson  v.  Alaska  S.  S.  Co., 
247  F.  294,  159  C.  C.  A.  388,  affirming 
decree  (D.  C.)  243  F.  280. 

Where  a  narrow  issue  of  fact  is  pre- 
sented, upon  which  the  evidence  is  con- 
flicting, the  decision  of  an  experienced 
trier  of  facts,  who  heard  the  witnesses, 
is  not  to  be  set  aside,  unless  certainty 
of  error  can  be  asserted.  The  F.  B. 
Squire,  248  F,  469,  160  C*  C.  A.  479. 

Findings  of  the  District  Court,  which 
heard  the  witnesses,  on  a  question  of 
fact  as  to  fault  of  a  passing  steamer 
for  the  sinking  of  a  barge  moored  near 
the  channel,  held  not  reviewable  by  the 
appellate  court.  The  Eleanore,  248  F. 
472,  160  C.  C.  A.  482. 

Where  testimony  showing  a  pro  tanto 
satisfaction  of  libelant's  claim  was  re- 
ceived, it  must  be  assumed  on  appeal 
that  the  lower  court  gave  proper  effect 
thereto  in  fixing  amount.  The  Emilia 
S.  De  Perea,  248  F.  480,  160  C.  C.  A. 
490. 

While  findings  by  an  admiralty  court 
on  questions  of  fact  are  reviewable  on 
appeal,  when  made  on  conflicting  evi- 
dence they  are  entitled  to  and  are  given 
great  weight,  and  will  not  be  reversed, 
except  for  plain*"  error.  The  Baron 
Napier.  249  F.  126,  161  C.  C.  A.  178. 

Appellate  court  is  reluctant  to  dis-« 
turb  finding  of  fact  in  admiralty  case 
by  trial  judge,  who  had  advantage  of 
seeing  and  hearing  witnesses.  The  W. 
H.  Flannery,  249  F.  349,  161  C.  C.  A. 
357. 

Conditions  considered  under  which 
evidence  on  an  issue  of  fact  in  an  ad- 
miralty suit  is  subject  to  review  on 
appeal  without  reference  to  the  finding 
of  the  trial  court.  The  Mason,  249  F. 
718,  161  C.  C.  A.  628. 

Awards  of  salvage  almost  always  de- 
pend on  such  a  nice  adjustment  of  dif- 
fering estimates  of  danger  and  valae 
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that  appeals  therefrom,  to  merit  con- 
sideration, must  show  a  yielding  to  er- 
roneous principle  or  plain  misappre- 
hension of  facts.  The  Joseph  F.  Clin- 
ton (C.  C.  A.)  250  F.  977. 

A  finding  of  the  trial  court  as  to 
the  size  and  age  of  a  seaman,  who  tes- 
tified at  the  hearing  on  a  libel  in  per- 
sonam for  personal  injuries,  will  be 
deferred  to  on  appeal.  Goode  v.  Ocea- 
nic Steam  Nav.  Co.  (O.  C.  A.)  251  F. 
556. 

In  a  steamship  passenger's  libel  in 
admiralty  for  personal  injury  from  a 
fall  in  the  bathroom,  a  finding  that 
there  was  no  faulty  construction  and 
that  a  handhold  was  then  and  there 
would  be  taken  as  conclusive,  where 
there  was  but  one  deposition  on  the 
issue,  and  that  was  made  by  appellant. 
The  Great  Northern  (C.  C.  A.)  251  F. 
826. 

Where  it  was  undisputed  that  claim- 
ant's steamship  did  not  keep  a  proper 
lookout,  and  was  exceeding  the  speed 
permitted  by  the  harbor  regulations, 
at  the  time  of  collision,  and  the  evi- 
dence was  conflicting  as  to  fault  of 
the  tug  towing  libelant's  barge,  the 
trial  judge's  finding  for  libelant  against 
claimant  will  be  afllrmed.  9?he  Gaston 
(C.  C.  A.)  251  F.  887. 

The  trial  court,  in  making  an  award 
for  salvage  services,  has  much  the  duty 
of  a  jury,  and  the  amount  fixed  by  it 
will  not  be  disturbed,  if  within  those 
limits  which  define  the  maximum  and 

§  1587.  (R.  S.  §  649.)     Trial  of 

'/2>  Repeals— Neither  section  1584, 
nor  section  1587,  providing  for  jury 
trial  of  fact  issues  in  the  Circuit 
Courts,  was  repealed  by  Judicial  Code, 
and,  they  as  well  as  section  1668,  pro- 
viding for  review,  are  made  applica- 
ble to  District  Courts  by  section  1268. 
Lillie  v;  Dennert,  232  F.  104,  146  0. 
C.  A.  296. 

1.  Trial  without  Jury.^— A  prayer  by 
each  party  for  binding  instructions  in 
his  favor  is  equivalent  to  a  joint  re- 
quest for  a  finding  of  fact  by  the  court, 
and  does  not  amount  to  a  submission 
without  the  intervention  of  a  jury  with- 
in Rev.  St  §§  649,  700  (Comp.  St.  1916, 
U  15S7,  1668);  hence  the  direction  of 
a  verdict  by  the  court  is  conclusive. 
WiUiams  v.  Vreeland,  244  F.  346,  156 
C.  0.  A.  632. 

In  action  at  law,  where  the  parties 
are  entitled  to  a  jury  trial,  the  court 
icay  not  itself  pronounce  verdict  for 
either  party,  except  on  consent,  even 
though  it  may  instruct  the  jury  that 
the ,  evidence  establishes  a  fact  in- 
volved and  direct  a  finding  to  that  ef- 
fect Quereau  v.  Lehigh  Valley  R.  Co. 
(D.  C.)  251  F.  986. 

2.  Waiver  of  J ory.— Notwithstand- 
ing this  section,  parties  are  presumed 
to  have  waived  a  jury,  even  in  the  ab- 
sence of  a  written  stipulation,  when 
they  were  present  at  the  trial  in  per- 


minimum  which  reasonably  should  be 
awarded.  The  No.  92  (C.  G.  A.)  252 
F.  117. 

While  since  Act  Blarch  3,  1891,  as 
before  Act  Feb.  16,  1875  (Comp.  St 
1916,  SI  1585,  1586),  appellate  juris- 
diction in  admiralty  is  not  limited  to 
matters  of  law,  finding  of  fact  as  to 
allowance  for  salvage  should  not  be 
disturbed  for  mere  doubt,  or  inclina- 
tion to  differ,  but  only  forv  clear  and 
certain  conviction.  The  Kia  Ora  (C. 
C.  A.)  252  F.  507. 

A  verdict  of  the  jury,  assessing  dam- 
ages for  the  death  of  a  married  woman, 
should  not  be  disturbed,  when  there  is 
any  evidence  on  which  it  can  be  sup- 
ported; and  the  same  rule  should  be 
applied  when  the  damages  are  assessed 
by  a  commissioner  in  a  shipowner's 
proceeding  to  limit  liability.  The 
O'Brien  Brothers  (D.  C.)  253  F.  855. 

1 1.  Romandw— Where  the  trial  court 
found  against  a  libelant,  seeking  to  re- 
cover on  account  of  collision  on  the 
ground  that  the  respondent  was  not  a 
person  responsible,  but  did  not  deter- 
mine the  question  of  negligence,  the 
appellate  court,  on  reversing  the  de- 
cree, will  not,  regardless  of  its  au- 
thority to  consider  the  record,  deter- 
mine the  question  of  negligence,  but 
will  remand  the  case  to  enable  the 
trial  court  to  determine  such  question. 
Clinchfield  Fuel  Co.  v.  Henderson  Iron 
Works  Co.  (C.  C.  A.)  254  F.  411. 

issues  of  fact  by  the  court. 

son  or  by  counsel  and  made  no  demand 
for  a  jury,  as  the  section  was  design- 
ed to  enable  the  parties  to  make  agree- 
ments in  vacation,  and  to  prevent  ei- 
ther party  demanding  a  jury  unex- 
pectedly at  the  trial.  Defendants,  who 
attended  proceedings  under  a  reference, 
both  before  the  master  and  before  the 
District  Court  on  exceptions  to  the 
master's  report,  without  objection  or 
protest,  waived  their  right  -to  a  jury 
trial,  especially  where  another  defend- 
ant protested,  and  insisted  upon  its 
right  to  a  jury  trial,  but  the  defend- 
ants in  question  remained  silent  and 
did  not  join  in  such  protest.  Wm.  Ed- 
wards Co.  V.  La  Dow  (C.  C.  A.)  230 
F.  378. 

A  stipulation  on  first  trial,  waiving 
jury  trial,  does  not  affect  right  of  ei- 
ther party  to  demand  trial  by  jury  aft- 
er judgment  on  first  trial  has  been  re- 
versed and  cause  remanded.  F.  M. 
Davies  &  Co.  v.  Porter,  248  F.  397, 
160  C.  O.  A.  407. 

Failure  to  object  to  the  hearing  by 
the  court  of  a  motion  to  dismiss  for 
want  of  jurisdiction,  although  it  raises 
an  issue  of  fact,  held  a  waiver  of  the 
right  to  a  jury  trial.  Parker  son  v. 
Borst  (C.  C.  A.)  251  F.  242. 

3.  —  Autliority  for  review.^In 
view  of  Comp.  St.  1916,  §§  1584,  1587, 
1668,  where  a  case  was  tried  without 
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a  jury  on  an  oral  waiver  of  a  jury 
trial  and  without  any  written  stipula- 
tion waiving  such  a  trial,  the  questions 
decided  at  the  trial  could  not  be  re- 
examined on  writ  of  error,  and  no  ques- 
tions were  open  to  review  except  those 
arising  upon  the  process  pleadings,  or 
judgment.  Illinois  Surety  Co.  v.  U.  S. 
(C.  C.  A.)  229  F.  527. 

514.  Agreed  statement  of  factsw— It 
is  not  permissible  to  import  into  an 
agreed  statement  of  facts,  by  infer- 
ence,-deduction,  or  otherwise,  anything 
not  expressly  stated  as  a  fact.  Blair 
V.  U.  S.,  241  F.  217,  154  C.  O.  A.  137, 
reversing  judgment  U.  S.  v,  Blair- 
Murdock  Co.  (D.  C.)  228  F.  77. 

51/2.  View  by  oourtd— In  action  tried 
to  the  court,  facts  ascertained  by  view 
of  locus  in  quo  may  be  considered  as 
evidence;  but,  where  the  matter  is  one 
for  experts,  the  court  will  not  con- 
sider impresijions  obtained  on  view,  as 
against  their  opinions.  Wall  v.  U.  S. 
Mining  Co.  (C.  C.  A.)  232  F.  613. 

6.  Findings  of  court.— Findings  that 
a  bank  had  accepted  a  deposit  uncon- 
ditionally and  intended  to  honor  a  check 
by  the  depositor  held  findings  of  ul- 
timate facts,  which  the  court  had  pow- 
er to  muke.  Security  Nat.  Bank  of 
Sioux  City,  Iowa,  v.  Old  Nat.  Bank  of 
Battle  qreek,  Mich.,  241  F.  1,  154  O. 
C.  A.  1. 

Where  defendant  rested  on  the  evi- 
dence introduced  by  plaintiff,  8he  can- 
not complain  that  the  court  found  the 
facts  in  accordance  with  plaintiff's  evi- 
dence. Winslow  V.  Staab  (D.  O.)  233 
F.  305. 

7.  General  or  special  findings.^ 
Where  a  case  is  submitted  to  the  court 
under  this  section,  and  a  general  find- 
ing is  made  on  which  judgment  is  en- 
tered, a  party  cannot  thereafter  de- 
mand as  of  right  that  special  findings 
be  made.  Calaf  v.  Fernandez,  239  F. 
795,  152  O.  C.  A.  581. 

Under  this  section  the  court,  where 
an  action  is  tried  without  jury,  has 
discretion  to  find  the  facts  either  gen- 
erally or  specially.  Virginia  &  West 
Virginia  Coal  Co.  v.  Charles  (D.  O.) 
251  F.  S3. 

8.  Form  and  sufficiency  of  findings. 

— A  memorandum  opinion  by  the  trial 
judge,  who,  sitting  without  a  jury, 
found  generally  for  defendant,  does  not 
amount  to  a  special  finding  of  facts. 
Smith  &  Co.  V.  Kingfalfa  MiUs,  237  F. 
82,  150  O.  C.  A.  284. 

An  opinion  will  not  take  the  place 
of  findings,  as  regards  the  record,  pre- 
serving right  to  review  depending  on 
findings.  First  Nat.  Bank  v.  Weitzel, 
239  F.  497,  152  C.  C.  A.  375. 

9.  Agreed  statement  of  facts  as  find- 
ing.—Where  stipulated  facts  were  the 
ultimate  facts,  it  is  unnecessary  that 
they  be  repeated  by  the  court  in  the 
form  of  special  findings  in  order  that 
their   sufficiency   to  support  the  judg- 
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ment  may  be  challenged.  U.  S.  v.  Chi- 
cago &  A.  R.  Co.  (C.  C.  A.)  250  F.  101. 

91/2-  Construction  of  findingsw— Find- 
ings by  the  trial  court  held  to  show 
that  the  bonds  of  a  bankrupt  corpora- 
tion had  been  delivered  as  collateral  to 
secure  an  antecedent  debt  represented 
by  a  note  indorsed  by  directors,  not 
that  they  had  been  delivered  as  con- 
sideration for  making  an  individual  note 
in  payment  of  the  corporation*s  note. 
Lyon  V.  Bleeg,  240  F.  405,  153  C.  C. 
A.  331. 

to.  Findings  eqolvaient  to  verdicts— 

Both  under  the  decisions  and  this  sec- 
tion, finding  of  fact  by  trial  court, 
whether  general  or  special,  has  effect 
of  a  verdict  First  Nat  Bank  of  Bay- 
onne  v.  Anglo- South  American  Bank, 
230  F.  817,  145  O.  C.  A.  127;  Turner 
V.  Schaeffer,  249  F.  654,  161  C.  C.  A. 
564. 

In  a  proceeding  under  the  pure  food 
act  of  Congres's  to  condemn  case  of 
lithia  water  as  misbranded,  the  finding 
of  the  court  on  jury  trial  being  waived 
must  be  accepted  as  the  verdict  of  a 
jury.  Goode  v.  U.  S.,  44  A  pp.  D.  C. 
162. 

I  i.  Review^— Where  an  action  is  tried 
to  the  court  without  a  jury  by  stipula- 
tion under  this  section  the  judgment  is 
not  subject  to  revision,  if  supported  by 
the  findings  and  there  is  material  evi- 
dence in  support  of  such  findings. 
— Schoenwald  v.  Bishop,  244  F.  715. 
157  C.  C.  A.  163.  See,  also,  notes  un- 
der §  1668,  post 

12.  —  Questions  reviewabiOd— Un- 
der this  section  where  transcript  of  rec- 
ord did  not  show  that  jury  was  waived 
by  stipulation  in  writing,  judgment, 
though  valid,  because  judge  is  regard- 
ed as  sitting  as  arbitrator,  cannot  be 
reviewed  by  writ  of  error,  except  for 
error  appearing  on  face  of  pleadings  or 
of  judgment  itself.  Bowers  v.  Henry 
Steers,  Inc.,  241  F.  377,  154  O.  C.  A. 
257. 

13.  «— -  Findings.— Under  Comp.  St 
1916,  §§  1587,  1668,  findings  in  actions 
tried  to  the  court  may  be  general  or 
special,  and  where  general  only  rulings 
during  trial  can  be  reviewed,  but  if 
special  sufficiency  to  support  judgment 
may  be  determined.  Good  Pine  Lumber 
Co.  V.  Duke,  229  F.  714,  144  C.  C.  A. 
124;  Maryland  Casualty  Co.  of  Balti- 
more, Md.,  V,  Orchard  Land  &  Timber 
Co.,  240  F.  364,  153  C.  C.  A.  290; 
Good  Pine  Lumber  Co.  v.  Duke,  240 
F.  695,  153  C.  C.  A.  498;  Soci4t6  Nou- 
velle  d'Armement  v,  Barnaby,  246  F. 
68,  158  C.  C.  A.  294. 

Where  an  action  at  law  is  by  stipula- 
tion tried  to  the  court,  under  the  provi- 
sions of  Rev.  St  §§  649,  700  (Comp. 
St  1916,  §§  1587,  1668),  the  findings 
of  fact  by  the  court  are  not  reviewable 
by  an  appellate  court,  if  there  is  any 
competent  evidence  on  which  they  could 
have  been  made.    Chautauqua  Institu- 
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tion  T.  Zimmerman,  233  F.  371,  147  G. 
C.  A.  307. 

Whether  Ihe  trial  court's  findings  are 
supported  by  the  ai^reed  facts  and  the 
additional  evidence  is  a  question  of  fact 
on  the  weight  of  the  evidence,  which,  in 
a  trial  of  an  action  at  law  by  the  court, 
tiie  national  courts  are  forbidden  to  re- 
view by  Const.  Amend.  7,  and  Rev.  St. 
H  m,  700  (Comp.  St.  1916,  |§  1587, 
1668).  Security  Nat  Bank  of  Sioux 
Citj.  Iowa,  V.  Old  Nat.  Bank  of  Bat- 
tle Creek,  Mich.,  241  F.  1,  154  O.  O. 
iul. 

15.  Reference— Power  to  refer.—- See, 

also,  notes  under  g  1668,  post. 


17.  —  Review.— Under  Rev.  St. 
649,  700  (Comp.  St.  1916,  §|  1587, 
166S),  where  parties  waived  jury  trial 
by  attending  proceeding  under  refer- 
ence without  objection,  or  written  stip- 
ulation held,  that  the  only  question  re- 
viewable was  whether  the  facts  found 
sustained  the  judgment.  Wm.  Edwards 
Co.  V.  La  Dow,  230  F.  378,  144  C.  O. 
A.  620,  modifying  judgment  In  re  Mill- 
er (D.  C.)  221  F.  471. 

Cited    without    definite    application, 

McOoach  V.  Continental  Passenger  Ry. 
Co.  of  Philadelphia  (C.  O.  A.)  233  F. 
976;  Prudential  Ins.  Co.  of  America 
V.  Herold  (D.  C.)  247  F.  681. 


§  1590.  (R.  S.  §  953,  as  amended.  Act  June  5,  1900,  c.  717,  §  1.) 
Bill  of  exceptions. 

Decisions  based  on  rules  of  Circuit  Court  of  Appeals,  see  notes  under  %  1114, 
ante. 

Notes  of  Decisiona 


I.  OBJECT,  FORM  AND  CONTENTS 
OF  BILL  OF  EXCEPTIONS 

1.  Necessity  and  sufficiency  of  objec- 
tions and  exceptions  at  trial  to  pre- 
Mrve  questions  for  review  in  general^- 
In  trial  of  issue  of  fact  by  court  with- 
ont  a  jary,  see  notes  under  (  1668. 

On  writ  of  error  to  review  jurisdic- 
tion in  action  against  bank  commission- 
er and  his  surety,  whether  surety  is 
liable  need  not  be  decided,  where  the 
judgment  of  the  District  Court  was 
not  defensively  invoked  upon  such  ques- 
tion. Johnson  v.  Lankford,  38  S.  Ct. 
203,  245  U.  S.  541,  62  L.  Ed.  460. 

In  suit  to  restrain  municipality  from 
enforcing  water  rate  ordinance,  held, 
that  point  not  having  been  raised  below, 
it  was  not  open  to  municipality  to  urge 
on  appeal  that,  as  complainant  could  be 
ezdnded  from  streets,  its  property 
should  be  computed  at  its  junk  value. 
City  and  County  of  Denver  v.  Denver 
tnion  Water  Co.,  38  S.  Ct.  278,  246  U. 
S.  178,  62  L.  Ed.  649. 

Where  no  question  of  misjoinder  was 
raised  by  the  pleading,  it  cannot  be 
raised  on  appeal.  Historical  Pub.  Co. 
V.  Jones  Bros.  Pub,  Co.,  231  F.  638. 

145  C.  C.  A.  524,  motion  for  reargu- 
ment  dismissed  231  F.  784,  145  C.  C. 
A.  655. 

An  appellate  court  on  a  writ  of  error 
can  only  consider  errors  which  have 
been  properly  excepted  to  at  the  trial.' 
International  Lumber  Co.  v.  U.  S.,  231 
P.  873.  146  C.  C.  A.  69;  Continental 
Poblic  Works  Co.  v.  Stein,  232  F.  559, 

146  C.  0.  A,  517;  Kloman  v.  AnheuHcr- 
Basch  Brewing  Ass'n,  237  F.  993,  150 
C.  C.  A.  643. 

Where  the  rulings  given  were  prima 
facie  correct,  appellant,  if  desirous  of 
anythmg  further,  should  bring  the  rul- 
ings to  the  attention  of  the  court.  Vic- 
tor American  Fuel  Co.  v.  Tomljano- 
▼ich,  232  F.  662,  146  C.  C.  A.  588,  af- 
firming  orders  Tomljanovich  v.  Victor 
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American  Fuel  Co.  (D.  O.)  227  F. 
^1,  and  230  F.  467. 

In  action  against  master  for  con- 
scious suffering  and  death  of  servant 
brought  under  Massachusetts  Employ- 
ers' Liability  and  Workmen's  Compen- 
sation Acts,  contention  that  master  was 
entitled  to  rely  under  its  general  de- 
nial upon  contractual  assumption  of 
risk  by  servant,  as  opposed  to  voluntary 
assumption  of  risk,  not  having  been 
urged  below,  cannot  be  urged  on  appeal. 
Boston  &  M.  R.  R.  v.  Baker,  236  F. 
896,  150  C.  C.  A.  158. 

Difficult  questions,  while  possibly  in- 
volved in  a  proceedinir  to  cancel  a  con- 
tract, as  to  the  legality  of  legislation, 
cannot  be  disposed  of,  when  not  raised 
by  precise  pleadings,  and  not  decided 
below.  Garzot  v.  O'NeiU,  237  F.  73, 
150  C.  C.  A.  275. 

In  action  to  recover  taxes  paid,  on 
theory  that  they  were  assessed  in  vio- 
lation of  Pol.  Code  Porto  Rico,  §  290, 
exempting  certain  property,  contention 
that  property  assessed  was  not  of  kind 
exempted,  cannot  for  first  time  be 
raised  in  the  appellate  court  by  assign- 
ment of  errors.  Richardson  v.  Fa- 
jardo  Sugar  Co.,  237  F.  195,  150  C.  C. 
A.    341. 

In  view  of  failure  to  object  at  trial, 
held,  that  the  limited  scope  of  evi- 
dence and  the  limited  bar  of  the  action 
on  the  ground  of  election  of  remedies 
could  not  be  raised  on  appeal.  Arnold 
V.  Horrigan,  238  F.  39,  151  C.  C.  A. 
115. 

A  contention  not  urged  in  trial  court 
cannot  be  considered  on  appeal.  Towle 
V.  PuUen,  238  F.  107,  151  C.  C.  A. 
183. 

A  ruling  directing  the  jury  to  allow 
interest  upon  whatever  verdict  they 
should  render  could  not  be  reviewed, 
where  no  exception  was  taken.  Goelet 
V.  Matt  J.  Ward  Co.,  242  F.  65,  155  C. 
C.  A.  9. 
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Objection  that  contract  sued  on  -  is 
contrary  to  good  morals  and  champer- 
tons,  and  not  enforceable  in  equity, 
may  be  considered  by  appellate  court, 
though  not  raised  below.  Jones  ▼. 
PettingiU,  245  F.  269,  157  C.  C.  A. 
461,  certiorari  denied  Pettingill  v. 
Jones,  38  S.  Ct.  61,  245  U.  S.  663,  62 
iL.  Ed.  536. 

Appeal  from  decree  directing  dis- 
tribution in  creditors*,  suit  held  to  pre- 
sent nothing  for  review,  and  should  be 
dismissed,  because  no  exceptions  were 
taken  to  auditor's  report,  on  which  it 
was  based.  Evans  v.  Crown  Gasoline 
&  Oil  Co.,  245  F.  933,  158  C.  C.  A. 
221. 

The  defense  that  plaintiff  has  no  title 
to  the  asserted  right  of  action  is  al- 
ways open  and  may  be  raised  in  the 
appellate  court,  although  not  asserted 
in  the  court  below.  Sterrett  v.  Second 
Nat.  Bank  of  Cincinnati,  Ohio,  246  F. 
753,  159  C.  C.  A.  55,  certiorari  granted 
38  S.  Ct.  345,  246  U.  S.  668,  62  L.  Ed. 
930. 

Objection  that  suit  was  prematurely 
brought  is  waived,  where  without  pre- 
senting objection  in  any  way  to  court 
below,  defendants  answered  to  merits. 
Iiumbermen's  Trust  Co.  v.  Title  Ins.  & 
Inv.  Co.  of  Tacoma,  248  F.  212,  160  C. 
C.  A.  290. 

Defense  that  contract  upon  which 
suit  is  based  was  invalid,  because  made 
after  creation  of  relation  of  attorney 
and  client,  there  being  no  evidence  that 
contract  was,  just  and  equitable,  can- 
not be  presented  for  the  first  time  on 
appeal,  since  it  involves  the  trial  of 
two  issues  of  fact.  Maynard  v.  Rey- 
nolds (C.  C.  A.)  251  F.  784. 

la.  —  Co  parties.— On  the  trial 
jointly  of  defendants,  indicted  jointly, 
but  represented  on  the  trial  by  sepa- 
rate counsel,  objections  would  some- 
times be  made  and  exceptions  taken  by 
counsel  for  one  defendant,  and  some- 
times by  counsel  for  the  other.  Held, 
that  a  request  by  counsel  for  one  of  the 
defendants  for  an  instruction,  and  an 
exception  taken  by  him  to  its  refusal, 
could  be  invoked  in  behalf  of  the  other 
defendant,  as  the  real  object  of  making 
objections  and  taking  exceptions  is  to 
call  the  trial  court's  attention  especial- 
ly to  some  point  of  law,  and  this  ob- 
ject was  accomplished  when  one  coun- 
sel called  the  court's  attention  thereto. 
Gardner  v.  U.  S.  (C.  C.  A.)  230  F. 
575. 

lb.  —  Objections  to  jurisdiction.— 

On  writ  of  error  to  review  jurisdiction 
of  District  Court,  whether  petition  or 
cose  is  defective  need  not  be  decided, 
where  the  judgment  of  the  District 
Court  was  not  defensively  invoked  on 
such  question.  Johnson  v.  Lankford, 
38  S.  Ct.  203,  245  U.  S.  541,  62  U  Ed. 
460. 

Where  contention  that  plaintiff  had 
fraudulently  magnified  damages  so  as 
to  give  federal  court  jurisdiction  was 
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not  raised  below,  contention  that  court 
was  without  jurisdiction  cannot  be  sus- 
tained on  error,  unless  fraud  affirma- 
tively appears.  MuUina  Lumber  Co.  ▼. 
Williamson  &  Brown  Land  &  Lumber 
Co.,  246  F.  232,  158  C.  C.  A.  392. 

On  appeal  from  a  decree  of  the  Dis- 
trict Court,  it  is  the  duty  of  the  Cir- 
cuit Court  of  Appeals  to  see  that  the 
statutory  jurisdiction  of  the  District 
Court  was  not  exceeded,  irrespective 
of  any  question  raised  by  the  parties 
with  respect  to  the  matter.  Devest  v. 
Twiu  State  Gas  &  Electric  Co.  (C.  C. 
A.)  250  F.  349. 

Under  Rev.  Laws  Mass.  1902,  c.  173, 
§§  18,  19,  questions  of  jurisdiction 
must  be  raised  by  plea  or  answer  in 
abatement;  however,  evidence  relating 
to  the  question  of  jurisdiction  having 
been  admitted  at  the  trial,  a  case  on 
appeal  will  be  treated  as  though  a 
plea  in  abatement  had  been  filed. 
Bjornquist  v.  Boston  &  A.  R.  Co.  (O. 
C.  A.)  250  F.  929. 

•On  every  writ  of  error  or  appeal  in 
the  federal  courts,  the  first  and  funda- 
mental qyestion  is  that  of  jurisdiction, 
of  which  the  court  itself  must  take 
notice,  as  well  the  jurisdiction  of  the 
court  below  as  its  own.  Chicago,  R.  1. 
&  P.  Ry.  Co.  V.  State  of  Nebraska 
(C.  C.  A.)  251  F.  279. 

Ic  —  Pleadings.— Though  objec- 
tion might  have  been  made  to  mode  of 
amendment  of  complaint,  no  objections 
having  been  made  below,  matter  can- 
not be  reviewed  on  appeal.  Victor 
American  Fuel  Co.  v.  Tomljanovich, 
232  F.  662,  146^0.  C.  A.  588,  af- 
firming orders  Tomljanovich  v.  Victor 
American  Fuel  Co.  (D.  C.)  227  F.  951, 
and  230  F.  467. 

Though  complaint  as  amended  might 
have  been  subject  to  special  demurrer 
as  duplicitous,  no  demurrers  having 
been  made  below,  matter  cannot  be  re- 
viewed on  appeal.    Id. 

An  exception  is  not  necessary  to 
open  a  question  of  law  arising  in  the 
sustaining  of  a  demurrer  to  a  com- 
plaint. Snowden  v.  Ft.  Lyon  Canal 
Co.,  238  F.  495,  151  C.  C.  A.  431. 

Where  defendant  claimed  as  bona 
fide  purchaser,  held,  that  failure  of  its 
answer  to  set  aside  mineral  patents 
to  allege  that  consideration  was  bona 
fide  and  truly  paid  cannot  be  raised  for 
first  time  on  appeal,  answer  not  having 
been  attacked  below,  and  evidence 
showing  such  payment  having  been  re- 
ceived without  objection. — U.  S.  ▼. 
Grand  Canyon  Cattle  Co.,  247  F.  446, 
159  C.  C.  A.  500. 

Id.  —   Defects     In     indictments^ 

Where  accused  by  plea  in  abatement  to 
indictment  attacked  mode  of  selecting 
grand  jury,  and  overruling  of  that  plea 
is  shown  by  record  proper,  question  is 
sufficiently  reserved  for  review;  excep- 
tions being  unnecessary.  Dunn  ▼.  U. 
S.,  238  F.  508,  151  C.  C.  A.  444. 
Though  indictment,  charging  that  de- 
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feodaDt  depoaited  in  mails  letter  and 
circular  giving  information  as  to  ob* 
taining  of  contra-conceptives,  was  at- 
tacked for  lack  of  reasonable  certain- 
ty, objection  that  circular  was  not  set 
oat  in  extenso  was  not  raised,  so  as 
to  justify  review,  since,  if  that  was  the 
basis  of  objection,  it  should  have  been 
stated  more  definitely.  Pilson  v.  U. 
S.,  249  F.  328,  161  C.  C.  A.  330, 

The  objection  that  the  language  of 
the  indictment  is  indefinite,  uncertain, 
and  ambiguous  is  not  available  on  writ 
of  error,  where  no  such  objection  was 
made  in  the  court  below,  since  it  does 
not  then  appear  that  accused  was 
prejudiced.  Sugar  v.  U.  S.  (O.  0.  A.) 
252  P.  79. 

le. Conduct  of  trial  In  general. 

—Remarks  made  by  the  court  in  the 
presence  of  the  jury  are  not  subject  to 
review  by  an  appellate  court,  where  no 
objection  was  made  nor  exception  tak- 
en at  the  time.  Lane  v.  Leiter,  237  F. 
149,  150  C.  C.  A.  295. 

Where  there  was  no  objection  to  a 
statement  by  the  court  in  admitting 
evidence,  and  no  exception  was  reserv- 
ed at  the  time,  the  matter  cannot  be 
reviewed.  WolJP  v.  Edmunson,  240  F. 
53,  153  C.  C.  A.  89. 

i 

2. Rulings  on  evidence  and  suf- 
ficiency of  evldence.»An  appeal  will 
not  be  dismissed,  on  the  ground  that 
there  was  no  proof  of  complainant's 
ownership  of  the  cause  of  action  sued 
on,  where  the  point  was  not  made  be- 
fore the  trial  court,  pavis  v.  Virginia 
Ry.  &  Power  Co.,  229  F.  633,  144  0. 
C.  A.  43,  certiorari  denied  Virginia  Ry. 
&  Power  Co.  v.  Davis,  36  S.  Ct.  723, 
241  U.  S.  672,  60  L.  Ed.  1231. 

Plaintiff  had  been  purchasing  mill- 
wood  from  defendant,  and  had  become 
larf ely  indebted  to  defendant.  He  con- 
veyed all  of  the  millwood  then  owned 
by  him  to  defendant  on  June  17,  1911, 
and  took  in  return  a  written  agree- 
ment giving  him  an  option  to  purchase 
it  at  $1J25  a  load.  He  sued  defendant, 
alleging  a  subsequent  oral  contract  by 
which  he  was  to  sell  the  millwood  for 
defendant  and  receive  for  his  services 
and  expenses  the  proceeds  above  $20,- 
000.  Defendant  denied  the  oral  agree- 
ment, and  alleged  that  when  the  sale 
of  the  wood  to  it  was  tuade  plaintiff 
was  indebted  to  other  persons,  and  that 
in  consideration  of  the  bill  of  sale  it 
promised  to  pay  his  other  debts. 
Plaintiff  denied  that  defendant  agreed 
to  settle  or  pay  any  such  debts.  On 
redirect  examination  he  testified,  over 
the  objection  that  it  was  improper  and 
no  part  of  the  case,  that  other  credi- 
tors were  not  provided  for  in  the  bill 
of  sale.  Held,  that  the  objection  that 
the  evidence  was  improper  was  under 
the  circumstances  too  general  and  un- 
certain upon  which  to  found  a  fatal  er- 
ror, as  it  could  not  have  been  clear  to 
the  court  what  the  basis  of  the  objec- 


tion was.  Itasca  Lumber  Co.  ▼.  Martin 
(C.  C.  A.)  230  F.  584. 

The  admission  of  M.'s  testimony  was 
not  error,  even  though  it  was  irrele- 
vant and  immaterial,  where  plaintiff's 
testimony  regarding  the  conversation 
was  introduced  without  objection,  and 
no  objection  or  motion  to  strike  out  for 
irrelevancy  or  immateriality  was  ever 
made  during  the  trial.    Id. 

Appellate  courts  need  not  consider 
the  question  whether  there  was  sub- 
stantial evidence  to  sustain  a  convic- 
tion, in  the  absence  of  a  request  for  an 
instructed  verdict  and  an  exception  to 
its  denial.  Glass  v.  U.  S.,  231  F.  65, 
145  C.  C.  A.  253. 

In  trespass  to  try  title,  objection  to 
defendant's  answer  in  a  prior  suit  in 
equity  offered  as  evidence  by  plaintiffs 
held  sufficient  to  call  the  court's  atten- 
tion to  the  fact  that  it  was  unsigned 
and  unsworn  to  by  defendant  or  his 
counsel.  Creal  v.  Gallup,  231  F.  96, 
145  C.  C.  A.  284. 

An  objection  to  testimony  given  in 
another  case,  because  it  could  not  bind 
defendants,  waived  the  objection  that 
it  deprived  defendants  of  right  to  cross- 
examination.  Grandison  ▼.  Robertson, 
231  F.  785,  145  C.  C.  A.  605,  modifying 
decree  (D.  C.)  220  F.  985. 

General  objections  to  evidence  are 
sufficient,  where  the  ground  therefor  is 
manifest;  but,  where  it  is  not  mani- 
fest, the  objection  must  state  the  spe- 
cific ground  on  which  it  is  based.     Id. 

Under  a  general  objection  to  the  au- 
thentication of  a  transcript  of  judicial 
proceedings,  objection  on  appeal  that 
clerk's  name  was  typewritten,  where 
not  specifically  urged  below,  cannot  be 
relied  on.  Louisville  &  N.  R.  Co.  t. 
Western.  Union  Telegraph  Co.,  233  F. 
82,  147  C.  C.  A.  152. 

Where  testimony  is  inadmissible,  and 
could  not  under  any  state  of  facts  be 
rendered  admissible,  a  general  objec- 
tion is  sufficient  to  present  for  review 
the  question  of  the  admission  of  such 
evidence.  Safford  v.  U.  S.,  233  F.  495, 
147  C.  C.  A.  381. 

Plaintiff  held  not  entitled  to  complain 
of  introduction  of  evidence  that  de- 
fendant was  incompetent  to  contract, 
though  such  defense  was  not  pleaded, 
where  no  claim  of  surprise  or  motion 
to  postpone  was  made.  Arkansas 
Grand  Prairie  Oil  &  Gas  Co.  v.  David- 
son, 233  F.  641,  147  C.  C.  A.  449. 

In  an  action  for  injuries  to  a  ship- 
ment of  cattle,  the  carrier  held  not  en- 
titled to  complain  that  damages  were 
assessed  on  the  basis  of  the  value  of 
the  animals  at  destination;  no  objec- 
tion being  made  to  evidence  thereof. 
Southern  Pac.  Co.  v.  Stewart,  233  F. 
956.  147  C.  C.  A.  630. 

In  the  federal  courts  it  is  not  suffi- 
cient to  state  that  objection  is  made  to 
the  admission  of  evidence  without  at 
the  same  time  stating  specifically  the 
ground   of    the    objection.      Oilman   t. 
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Lamson  Co.,  234  P.  607,  148  C.  C.  A. 
273. 

In  action  for  wrongful  death,  it  can- 
not be  urged  On  appeal  for  the  first 
time  that  there  was  no  proof  of  heir- 
ship of  those  parties  for  whose  benefit 
the  action  was  brought.  Miller  &  Lux 
V.  Petrocelli,  236  F.  846,  150  C.  C.  A. 
108. 

Where  only  a  general  objection  was 
made  to  the  admission  of  evidence  of- 
fered, a  specific  objection  will  not  be 
considered  by  the  appellate  court  unless 
of  such  a  character  that  it  could  not 
have  been  obviated  in  the  trial  court. 
Examiner  Printing  Co.  v.  Aston,  238  F. 
459,  151  C.  C.  A.  395,  affirming  judg- 
ment Aston  V.  Examiner  Printing  Co. 
(D.  C.)  226  F.  496. 

Where  there  was  no  request  to  di- 
rect a  verdict,  the  charge  is  not  in  the 
record,  and  no  exceptions  were  taken, 
nor  error  assigned  to  the  ruling  on  a 
motion  for  new  trial,  defendant  cannot 
urge  the  insufficiency  of  the  evidence  to 
support  the  verdict.  Kalloch  v.  Hoag- 
land,  239  F.  252,  152  C.  C.  A.  240. 

Objection  to  introduction  of  exempli- 
fied copy  of  letters  testamentary  of 
foreign  executor,  who  was  suing  as 
plaintiff,  cannot  be  -considered  on  ap- 
peal, where  not  called  to  attention  of 
trial  court.  Cordingly  v.  Kennedy,  239 
F.  645,  152  C.  C.  A.  479. 

Where  it  did  not  appear  that. objec- 
tion to  testimony  was  made  before  wit- 
ness answered  question,  receipt  there- 
of cannot  be  complained  of  on  appeal. 
Klein  v.  Darnell,  239  F.  844,  152  C.  0. 
A.  630. 

Where  no  objection  was  made  beloW 
that  an  answer  to  a  question  was  not 
responsive,  but  was  only  an  estimate, 
and  there  was  no  request  to  strike 
same,  matter  cannot  be  complained  of 
on  appeal.  Wolf  v.  Edmunson^  240  F. 
53,  153  O.  C.  A.  89. 

An  objection  to  a  question  is  proper- 
ly overruled  when  no  ground  is  speci- 
fied, or  when  the  ground  is  so  general 
as  to  be  insufficient  to  direct  attention 
to  the  particular  defect  or  the  objec- 
tionable feature  relied  upon.  Greer  v. 
U.  S.,  240  F.  320,  153  C.  C.  A.  246. 

The  question  of  the  sufficiency  of  the 
evidence  to  support  the  charge  made 
by  the  indictment  is  not  presented  for 
review,  where  no  exception  was  reserv- 
ed to  a  ruling  of  the  court  thereon. 
Benson  v.  U.  S.,  240  F.  413,  153  O.  0. 
A.  339. 

Assignments  of  error  to  the  admis- 
sion of  evidence  cannot  be  considered 
on  appeal,  where  the  objections  were 
general,  and  did  not  point  out  the  spe- 
cific grounds  for  the  rejection  of  such 
evidence.  R.  D.  Cole  Mfg.  Co.  v.  Men- 
denhall,  240  F.  641,  153  C.  C.  A.  439. 

An  objection  to  evidence  in  general 
terms  as  irrelevant,  immaterial,  and  in- 
competent is  too  general  to  be  consid- 
ered on  error  if  in  any  possible  circum- 
stances it  could  be  deemed,  or  could  be 
made,  relevant,  material,  or  competent. 
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Rose  v.  U.  S.,  240  F.  685, 153  O.  C.  A. 
483. 

In  action  against  railroad  company 
for  violating  Hours  of  Service  Act,  ad- 
mission of  evidence  of  other  accidents 
claimed  to  show  a  negligent  habit  on 
part  of  company  could  not  be  question- 
ed for  first  time  on  appeal,  on  ground 
they  were  not  similar  to  principal  ac- 
cident offered  in  justification  of  reten- 
tion of  employes  on  duty  longer  than 
16  hours.  Atchison,  T.  &  S.  F.  By. 
Co.  V.  U.  S.,  243  F.  114,  155  C.  C.  A. 
644. 

Objection  that  use  of  mails  in  execu- 
tion of  scheme  to  defraud  was  in  re- 
sponse to  decoy  letters  held  not  availa- 
ble, where  objection  on  that  ground 
was  not  made  to  the  admission  of  the 
letters.    Freeman  v.  U.  S.,  243  F.  353, 

156  C.  C.  A.  133. 

Admission  of  mortgage  and  certified 
copy  thereof  held  not  reviewable, 
where  objections  were  not  made  or  else 
exceptions  were  not  taken.  Lohman  y. 
Stockyards  Loan  Co.,  243  F.  517,  156 
C.  C.  A.  215,  certiorari  denied  38  S. 
Ct.  134,  245  U.  S.  668,  62  L.  Ed.  539. 

Rulings  in  admitting  and  refusing  to 
strike  evidence  cannot  be  reviewed; 
exceptions  not  having  been  taken 
thereto.     Clark  v.  U.  S-,  245  F.  112, 

157  C.  C.  A.  408. 

Accused  held  not  entitled  to  complain 
that  reference  by  witness  for  identifi- 
cation purposes  to  another  prosecution 
against  him  implied  that  accused  was 
guilty  of  other  charge,  where  his  ob- 
jection did  not  ^present  that  theory. 
Dean  v.  U.  S.,  246  F.  568,  158  C.  C.  A. 
538. 

An  objection  that  the  introduction  in 
evidence  of  certified  copies  of  certain 
statutes  made  unnecessary  costs  could 
not  be  urged  on  appeal,  when  not  made 
when  the  exhibits  were  offered  in  evi- 
dence. Smith  V.  Smith,  247  F.  461,  159 
C.  C.  A.  515. 

Defendant  is  not  entitled  to  have  ob- 
jections to  admission  of  evidence  con- 
sidered on  error,  when  they  were  not 
raised  in  court  below,  particularly 
where  objections  could  have  been  obvi- 
ated, if  raised.  GrWfin  ▼.  U.  S.,  248  F. 
6,  160  C.  C.  A.  146. 

In  prosecution  for  depositing  in  mails 
nonmailable  matter,  defendant,  if  not 
satisfied,  that  post  cards  and  letter  in- 
volved contained  nonmailable  communi- 
cations when  received,  should  have 
stated  that  as  ground  for  their  rejec- 
tion, or  raised  it  by  motion  for  directed 
verdict,  and  cannot  for  first  time  raise 
it  on  writ  of  error.    Id. 

Assignment  of  error  complaining  of 
admission  of  evidence  on  ground  of  ob- 
jection not  urged  in  court  below  is  not 
well  taken.  Buckeye  Cotton  Oil  Co.  ▼. 
Sloan  (C.  C.  A.)  250  F.  712. 

The  propriety  of  a  hypothetical  ques- 
tion, objected  to  on  the  ground  that  it 
assumed  the  existence  of  conditions  not 
shown  by  the  evidence,  cannot  'be  re- 
viewed,  where   the    objection   did   not 


Ch.  18) 


PROCEDURE 


§   1590 


point  ont  any  matter  which  was  not 
pertinent  to  the  case.  Sharpies  Sepa- 
rator Co.  V.  Skinner  (C.  C.  A.)  251  F. 
25. 

Tlie  objection  that  certain  pamphlets 
offered  in  evidence  by  plaintiff  were  not 
the  identical  ones  handed  him  is  not 
available  in  the  appellate  court,  where 
not  raised  below.     Id. 

A  mere  "I  object"  to  questions,  with- 
OQt  stating  ground  of  objection,  did  not 
necessarily  suggest  impropriety  of 
cross-examination  as  to  indictments  or 
arrests,  as  distinguished  from  conyic- 
tions,  so  as  to  allow  review.  Shea  y. 
U.  S.  (C.  0.  A.)  251  F.  433. 

For  review  of  admission  of  evidence, 
exception  must  have  been  taken. 
Spann  y.  U.  S.  (C.  C.  A.)  252  F.  617. 

Objection  of  admission  of  ledger 
sheets,  without  accounting  for  the  orig- 
inal memoranda,  is  not  available  in  ap- 
pellate court;  the  objection  below  hav- 
ing been  merely  irrelevancy  and  imma- 
teriality.   Id. 

It  is  within  the  sound  discretion  of 
the  Circuit  Court  of  Appeals  to  notice 
the  daim  of  counsel  for  a  convicted 
defendant  that  there  was  no  evidence 
to  sustain  the  verdict,  although  the 
question  was  not  raised  in  the  trial 
court  Doe  v.  U.  S.  (C.  O.  A.)  253  F. 
903. 

3.  -.  Conduct  of  counsel^^A  con- 
viction will  not  be  reversed  for  per- 
mitting United  States  attorney  to  read 
extracts  from  the  testimony  given  by 
the  witness  he  was  cross-examining  be- 
fore the  grand  jury,  which  could  have 
been  read  to  the  witness  to  refresh 
her  recollection,  where  no  exception 
was  taken  to  reading  those  extracts. 
Bosselman  v.  TJ.  S.,  239  F.  82,  152  C. 
C.  A.  132. 

Where  no  exception  was  taken  re- 
lating exclusively  to  language  of  sum- 
ming up  of  defendant's  counsel,  com- 
plaint on  appeal  cannot  be  predicated 
thereon.  Akalitis  v.  Philadelphia  & 
Reading  Coal  &  Iron  Co.,  239  F.  299, 
152  C.  C.  A-  287. 

Wz'  —  Conduct    and   deliberations 

of  jury^— In  absence  of  objection  or  re- 
qnest  for  ruling,  anything  said  or  done 
concemmg  an  object  left  where  the 
jury  could  see  it,  and  examined  by  one 
of  them  without  being  in  evidence,  held 
not  reviewable.  York  v.  U.  S.,  241  F. 
«5fi,  154  C.  C.  A.  414. 

Permitting  jury  to  take  depositions  to 
jnry  room  cannot  be  reviewed,  where 
objection  was  not  made  or  else  excep- 
tion was  not  taken.  Lohman  v.  Stock- 
yards Loan  Co.,  243  F.  517,  156  C.  O. 
A-  215,  certiorari  denied  38  S.  Ct  134, 
245  U.  S.  668,  62  L.  Ed.  539. 

4.  — .  Submission  of  issues  of  fact 
^^  i«ry,  and  verdict.— Where  there  was 
no  request  to  direct  a  verdict,  the 
charge  is  not  in  the  record,  and  no  ex- 
'^ptioDs  were  taken,  nor  error  assigned 
to  the  ruling  on  a  motion  for  new  trial, 
defendant  cannot  urge  the  insufficiency 


of  the  evidence  to  support  the  verdict. 
Kalloch  V.  Hoagland,  239  F.  252,  152 
0.  C.  A.  240. 

A.  claim  that  the  verdict  was  a  com- 
promise verdict  need  not  be  considered, 
where  it  rests  upon  no  exception  taken 
at  the  trial.  Goelet  v.  Matt  J.  Ward 
Co.,  242  F.  65,  155  C.  C.  A.  9. 

5.  —  Instructions^— Where  petition 
generally  alleged  dapiages  submitted, 
defendant's  objection  to  charge  on  dam- 
ages as  sp editing  items  not  included 
in  petition  presents  nothing  for  review, 
where  defendant  was  requested  by  the 
court  to  make  its  objection  specific. 
Atlas  Portland  Cement  Co.  v.  Hagen, 
233  F.  24,  147  C.  C.  A.  94. 

In  action  to  recover  compensation  for 
procuring  an  agency,  held,  that  excep- 
tion to  charge  did  not  present  quest;ion 
whether  expenses  should  be  deducted 
from  the  agreed  commission,  and  so 
such  question  cannot  be  raised  on  er- 
ror. Ransom  &  Randolph  Co.  v.  Pinch- 
es, 234  F.  847,  148  C.  C.  A.  445. 

The  construction  placed  upon  a  con- 
tract by  a  trial  court  in  its  instructions 
cannot  be  reviewed,  where  no  differ- 
ent instructions  on  the  point  were  re- 
quested, and  no  exceptions  taken  to 
those  given.  Alverson  v.  Oregon- 
Washington  R.  &  Nav.  Co.,  236  F.  331, 
149  C.  C.  A.  463. 

In  the  federal  courts,  exceptions  to 
instructions  given,  or  to  the  refusal  to 
give  instructions  requested,  to  be  con- 
sidered by  an  appellate  court,  must  be 
taken  at  the  trial  and  while  the  jury 
is  at  the  bar,  and  such  fact  must  af- 
firmatively appear.  Alverson  v.  Ore- 
gon-Washington R.  &  Nav.  Co..  236  F. 
331,  149  C.  C.  A.  463;  Miller  &  Lux  v. 
Petrocelli,  236  F.  846,  150  C.  C.  A. 
lOS.  See,  also,  notes  under  §  1114, 
ante. 

It  is  sufficient  exception  for  review 
that,  at  proper  time,  the  direction  of 
verdict  was  so  brought  to  attention  of 
court  and  defendant  that  both  under- 
stood the  purpose  of  plaintiffs  to  make 
it  the  basis  of  a  writ  of  error.  Long 
V.  Atlantic  Coast  Line  R.  Co.,  238  F. 
919,  151  C.  C.  A.  653. 

Alleged  errors  in  the  charge  of  the 
court  cannot  be  considered,  in  the  ab- 
sence of  exceptions.  American  Loco- 
motive Co.  V.  Harris,  239  F.  234,  152 
C.  C.  A.  222;  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Hall,  243  F.  76,  155  C. 
C.  A.  606;  Fronsoe  v.  Bushnell  (C.  O. 
A.)  251  F.  850;  Kreuzer  v.  U.  S,  (C. 
C.  A.)  254  F.  34. 

The  omission  in  the  charge  to  with- 
draw immaterial  testimony  from  the 
consideration  of  the  jury  will  not  be 
considered  on  writ  of  error,  where  the 
charge  was  not  excepted  to  for  that 
reason,  and  no  error  was  assigned. 
Co-operative  Raw  Fur  Co.  v.  Ameri^ 
can  Credit  Indemnity  Co.,  240  F.  67, 
153  C.   C.  A.   103. 

The  omission  in  the  charge  to  with- 
draw immaterial  testimony  from  the 
consideration  of  the  jury  will  not  be 
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coDsidered  on  writ  of  error,  where  the 
charge  was  not  excepted  to  for  that 
reason,  and  no  error  was  assigned.  Co- 
operative Raw  Fur  Co.  v.  American 
Credit  Indemnity  Co.,  240  F.  67,  153 
C.  C.  A.  103. 

Defendant  cannot  object  on  appeal  to 
the  court's  omission  to  instruct  the 
jury  that  failure  to  warn,  to  be  ac- 
tionable, must  have  been  the  proximate 
cause  of  the  injury,  where  he  did  not 
except  to  the  charge  for  failure  to 
contain  it.  Republic  Iron  &  Steel  Co. 
V.  Hines,  240  F.  77,  153  C.  C.  A.  113. 

Error  in  charge  hypothesizing  facts 
not  shown  by  evidence  held  to  have 
been  squarely  called  to  the  court's  at- 
tention by  the  exception.  May  De- 
partment Stores  Co.  v.  Runge,  241  F. 
575,  154  C.  C.  A.  351.  ' 

Objection  that  use  of  mails  in  exe- 
cution of  scheme  to  defraud  was  in 
response  to  decoy  letters  held  not  avail- 
able, where  exception  was  not  taken  to 
instructions  that  this  was  immaterial. 
Freeman  v.  U.  S.,  243  F.  353,  156  C.  C. 
A.  133. 

Overruling  of  motion  for  new  trial 
based  on  alleged  errors  in  instructions 
is  not  alone  sufficient  to  reverse  judg- 
ment, where  no  exceptions  were  taken 
to  any  of  instructions  given.  Daly 
Judge  Mining  Co.  v.  Towey,  240  F.  658, 
153  C.  C.  A.  456. 

Exceptions  to  instructions  must  be 
sufficiently  specific  to  direct  the  at- 
tention of  the  court  to  the  particular 
errors  complained  of.  Hammond  v.  U. 
S.,  246  F.  40,  158  C.  C.  A.  266,,  re- 
versing judgment  TJ.  S.  v.  Hammond 
(D.  C.)  226  F.  849. 

Exceptions  to  instructions  on  meas- 
ure of  damages  for  cutting  timber  from 
public  land  held  distinctly  based  on 
contention  that  court  erred  in  author- 
izing any  other  measure  of  damages 
than  value  of  stumpage,  and  in  au- 
thorizing the  jury  to  add  interest.    Id. 

Defendant's  exception  to  that  part  of 
the  charge  alleged  to  contain  a  request 
of  plaintiff  cannot  be  sustained  on  writ 
of  error,  where  it  appeared  from  the 
charge  that  it  was  not  given  as  instruc- 
tion, but  only  as  a  statement  of  plain- 
tiff's contention.  Boston  Elevated  Ry, 
Co.  V.  Teele,  248  F.  424,  160  C.  C.  A. 
434. 

Where  raised  by  motion  for  an  in- 
structed verdict  for  defendant  when  the 
case  wJEis  finally  rested,  the  question 
whether  negligence  asserted  was  that 
of  defendant  master  may  be  reviewed 
on  writ  of  error,  though  no  exceptions 
were  reserved  to  instructions  present- 
ing such  issue.  Consolidated  Inter- 
state-Callahan  Mining  Co.  v.  Witkous- 
ki  (C.  C.  A.)  249  F.  833. 

Where  defendant  excepted  to  a  charge 
that  there  is  a  presumption  that  the 
testimouy  of  a  witness  having*  peculiar 
knowledge,  which  was  withheld,  would 
not  support  the  contention  of  the  party 
withholding  it,  on  the  ground  that  the 
charge  applied  to  one  of  its  agents,  but 
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it  appeared  that  the  designated  agent 
took  the  stand  and  fully  testified,  nei- 
ther the  propriety  of  the  charge  as  a 
general  statement,  nor  whether  it  was 
prejudicial  to  defendant  as  referring  to 
another  agent  who  did  not  in  fact  tes- 
tify, need  be  reviewed.  Buckeye  Cot- 
ton OU  Co.  V.  Sloan  (C.  C.  A.)  250  F. 
712. 

Exception  to  the  charge  submitting 
the  theory  that  if  plaintiff  was  a  mere 
middleman,  without  any  agency  duties, 
he  might  recover  commissions  of  the 
buyer,  even  if  the  sellers  did  not  know 
of  his  compensation  agreement  with 
the  buyer,  being  apparently  intended 
only  to  challenge  the  rule  of  law  an- 
nounced, does  not  authorize  review  of 
the  charge  as  unauthorized  by  the  evi- 
dence. Eaton  ▼.  Clabaugh  (C.  C.  A.) 
251  F.  575. 

514.  _  New  trial-— On  writ  of  er- 
ror, a  judgment  cannot  be  reversed  on 
account  of  alleged  newly  discovered  evi- 
dence, never  called  to  the  attention  of 
the  trial  court.  Turner  v.  Schaeffer, 
249  F.  654,  161  C.  C.  A.  564. 

51/2.  — 1.  Dismissal.  Where  no  ex- 
ception was  taken  to  the  dismissal  of 
the  complaint,  an  appellate  court  need 
not  consider  the  matter  on  plaintiff's 
writ  of  error.  Farley  v.  Carey  Show 
Print  Co.,  249  F.  476,  161  C.  C.  A.  434. 

53^.  —  Judgment.— -Where  separate 
suits  by  a  shipper  against  two  railway 
companies  to  enforce  an  order  of  the 
Interstate  Commerce  Commission  were 
heard  together,  error  in  awarding  a 
joint  judgment  against  both  defendants 
for  attorney's  fees  does  not  require  a 
reversal,  where  the  only  objection  made 
below  was  that  the  amount  was  ex- 
cessive. Chicago,  M.  &  St.  P.  Ry.  Co. 
v.  George  A.  Hormel  &  Co.,  240  F. 
386,  153  C.  C.  A.  312. 

6.  Necessity  or  object  of  bill  of  ex- 
ceptions^—A  bill  of  exceptions  is  neces- 
sary to  review  the  rulings  of  the  Dis- 
trict Court  on  motions  relating  to  the 
pleadings,  the  evidence,  or  requests  fbr 
instructions;  and  where  grounds  of  the 
written  motion  for  directed  verdict,  the 
written  motion  itself,  the  ruling  there- 
on, and  the  exception  thereto  were  not 
preserved  by  the  bill  of  exceptions, 
they  were  not  a  part  of  the  record,  and 
the  ruling  was  not  reviewable.  Chica- 
go Great  Western  R.Co.  v.  Le  Valley, 
233  F.  384,  147  C.  C.  A.  320,  denying 
rehearing  227  F.  1016,  141  C.  C.  A. 
664. 

There  being  in  the  record  an  agreed 
statement  of  facts  which  the  court  used 
as  a  basis  of  its  judgment,  a  bill  of  ex- 
ceptions to  support  an  assignment  to 
the  rendering  of  judgment  for  a  cer- 
tain amount  is  not  required.  Mound 
Coal  Co.  V.  Jeffrey  Mfg.  Co.,  240  F. 
129,  153  C.  C.  A.  165,  granting  rehear- 
ing 233  F.  913.  147  C.  0.  A.  587. 

A  writ  of  error  which  is  accompanied 
by  neither  the  judgment  roll  nor  a  bill 
of  exceptions,  presents  no  matter  which 
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csn  be  reviewed  by  the  appellate  court. 
Fraad  Talking  Mach.  Co.  v.  Empire 
Mfff.  Co.  (C.  C.  A.)  250  F.  618. 

Where  not  saved  in  bill  of  exceptions, 
bill  of  particulars  is  no  part  of  record. 
Central  Commercial  Co.  v.  Jones -Du- 
senbnry  Co.  (C.  C  A.)  251  F.  13. 

A  "bill  of  exceptions"  is  a  written 
Btatenaent  of  objections  to  the  decision 
of  a  court  upon  a  point  of  law,  made 
by  a  party  to  the  cause,  and  properly 
certified;  and  a  stenographic  transcript 
of  the  entire  proceedings  of  a  criminal 
trial,  including  the  colloquies  of  coun> 
«el,  etc.,  is  not  a  bill  of  exceptions,  and 
should  not  be  allowed  as  such.  Xann  y. 
U.  S.  (O.  C.  A.)  251  F.  476. 

Where  there  was  no  bUl  of  excep- 
tions, and  no  error  appeared  in  the 
record,  judgment  must  be  affirmed  on 
writ  of  error.  Leitner  ▼.  U.  S.  (C.  C. 
A.)  254  F.  304. 

8.  Cases  tried  by  courts— See  notes 
under  §  1668,  post. 

14.  Matters  apparent  on  record  re- 
viewable without  bill  of  exceptions- 
Verdict— Whether  verdict  supports 
judgment  is  question  of  law  which  ap- 
pears on  face  of  record,  without  biliof 
exceptions,  and  may  be  assigned  as 
ground  of  reversal,  though  no  exception 
ia  taken.  East  St.  Louis  Cotton  Oil 
Co.  V.  Skinner  Bros.  Mfg.  Co.  (0.  C.  A.) 
240  F.  439. 

19.  Subject  and  contents.— An  assign- 
ment of  error  relating  to  remarks  of 
the  trial  court,  which  remarks  do  not 
appear  in  the  bill  of  exceptions,  can- 
not be  considered.  Fisher  Mach.  Works 
Co.  V.  Dougherty,  231  F.  910,  146  O. 
C.  A.  106. 

20.  Incorporating  evidence— Necessi- 
ty .F-Refusai  to  withdraw  one  of  plain- 
tilTs  claims  from  the  jury  as  without 
supporting  evidence  held  not  shown  to 
be  erroneous,  where  bill  of  exceptions 
did  not  purport  to  set  out  all  the  evi- 
dence or  its  substance.  Pacific  Mail  S. 
S.  Co.  V.  Balderach,  229  F.  562,  144 
C.  C.  A.  22. 

Where  record  fails  to  disclose  that 
bill  of  exceptions  contains  all  of  the 
evidence  produced  in  case,  verdict  can- 
not be  reviewed  on  writ  of  error.  Cen- 
tral Commercial  Co.  v.  Jones-Dusen- 
bury  Co.  (C  C.  A.)  251  F.  13. 

27.  Conclusiveness  of  blilw— Though 
the  opinion  of  the  Circuit  Court  of  Ap- 
peals shows  that  counsel  for  plaintiff 
in  that  court  stated  that  the  quantum 
meruit  claim  had  been  disregarded,  and 
that  the  trial  proceeded  solely  on 
ground  of  breach  of  special  contract, 
the  bill  of  exceptions  failing  to  bear 
this  out,  the  trial  court  cannot,  on  the 
theory  that  such  was  the  fact,  be  put  in 
error  in  admission  of  evidence.  Guerini 
Stone  Co.  v.  P.  J.  Carlin  Const.  Co., 
39  S.  Ct  102,  63  Ii.  Ed.  — . 

Where  evidence  was  made  part  of  the 
exceptions,  held,  that  recital  in  the  bill 
of  exceptions  could  add  nothing  to  what 
the  evidence  itself  showed.    Boultbee  t. 


International  Paper  Co.,  229  F.  951, 
144  C.  C.  A.  233. 

II.  ALLOWANCE  AND  SIGNING  OF 
BILL    OF    EXCEPTIONS 

30.  Time  for  allowance  of  bill.- The 

right  to  a  bill  of  exceptions  expires 
with  the  adjournment  of  the  term  at 
which  the  case  was  tried,  unless  there 
is  an  order,  agreement  of  counsel,  or 
ruling  of  the  court  granting  time  within 
wliich  to  file  bills,  save  in  extraordinary 
circumstances.  U.  S.  v.  Thibodeaux, 
232  F.  91.  146  C.  C.  A.  283;  Proctor 
Coal  Co.  ▼.  United  States  Fidelity  & 
Guaranty  Co.,  236  F.  910,  150  C.  C.  A. 
172;  Susquehanna  poal  Co.  v.  Casual- 
ty Co.  of  America  (D.  0.)  247  F.  137. 

Mere  misunderstanding  of  rule  does 
not  warrant  settlement  of  bill  of  excep- 
tions after  term.  Susquehanna  Coal 
Co.  V.  Casualty  Co.  of  America  (D.  C.) 
247  F.  137. 

Where  defendant's  counsel,  who  pre- 
pared bill  of  exceptions,  took  it  to  court 
at  chambers  after  plaintiff's  counsel 
had  made  objection  to  insertion  of  type- 
written copy  of  insurance  policy  involv- 
ed, and  court  in  presence  of  opposing 
counsel  observed  necessity  of  inserting 
photographic  copy,  bill,  in  view  of  in- 
formality of  such  proceedings,  must  be 
deemed  to  have  been  presented  at  that 
time.  Defendant's  counsel,  having  pre- 
sented bill  of  exceptions  during  term, 
held,  under  circumstances,  not  to  have 
been  guilty  of  neglect,  though  bill  of  ex- 
ceptions, as  changed,  was  not  present- 
ed during  term,  because  of  intervening 
summer  recess  and  inability  of  defend- 
ant's counsel  to  serve  same  on  counsel 
for  plaintiff.  In  re  Federal  Life  Ins. 
Co.,  248  F.  908,  161  C.  C.  A.  26. 

A  bill  of  exceptions  may  be  allowed 
by  consent  after  the  time  fixed  by  or- 
der or  rule  of  the  District  Court  and 
after  the  expiration  of  the  term  at 
which  the  case  was  decided.  E.  I.  Du 
Pont  de  Nemours  &  Co.  v.  Smith,  249 
F.  403,  161  C.  C.  A.  377. 

Where  after  reversal  of  judgment 
against  them  as  executors  trial  court 
set  aside  stipulation  dismissing  as  to  de- 
fendants individually,  refusal  of  court 
to  sign  and  allow  a  bill  of  exceptions 
setting  forth  proceedings  on  motion  to 
vacate  stipulation,  cannot  be  reviewed, 
as,  after  trial  on  the  merits,  defendants 
who  brought  error  made  no  effort  to 
have  proceedings  on  motion  incorporat- 
ed in  bill  of  exceptions  of  proceedings 
of  trial  which  was  duly  signed.  Griggs 
V.  Nadeau  (C.  C.  A.)  250  F.  781. 

301/2.  Allowance  of  Informal  bill.— A 

paper,  though  informal,  h^ld  sufficient 
as  a  proposed  bill  of  exceptions  to 
warrant  the  judge  in  his  discretion  re- 
ceiving it  and  putting  it  in  shape  for 
settlement.  Long  v.  Atlantic  Coast 
Line  R.  Co.,  238  F.  910,  151  C.  C.  A. 
653. 

31.  Authentication.- The  clerk  of  the 
court  cannot  make  exceptions  a  part  of 
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th«  record,  and  reviewable,  by  writing 
them  into  the  journal  of  the  proceed- 
ings of  the  trial  court,  without  the  ap- 
proving certificate  or  signature  of  the 
trial  judge.  Chicago  Great  Western  R. 
Co.  V.  Le  Valley,  233  F.  384,  147  C.  O. 
A.  320,  denying  rehearing  227  F.  1016, 
141  C.  C.  A.  664. 

38.  Amendment.— Where  there  was  no 
bill  of  exceptions,  a  writ  of  error  will 


not  be  remanded  to  compel  the  trial 
court  to  settle  and  include  therein  a 
condensed  statement  in  narrative  form 
of  the  evidence.  Mound  Coal  Co.  v. 
Jeflfroy  Mfg.  Co.,  233  F.  913,  147  C.  C. 
A.  587,  affirming  judgment  Jeffrey  Mfg. 
Co.  V.  Mound  Coal  Co.  (D.  C.)  215  F. 
222,  rehearing  granted  Mound  Coal  Co. 
V.  Jeffrey  Mfg.  Co.  (C.  C.  A.)  240  F. 
129,  and  judgment  affirmed  on  rehear- 
ing 240  F.  412. 


§  1591.  (R.  S.  §  954.)     Defects  of  form;    amendments. 


i.  CONSTRUCTION  AND  APPLICA- 
TION OF  STATUTE 

4,  Suits  in  equityw— Where  a  District 
Court  erroneously  held  on  demurrer  to 
a  bill  that  a  certain  person  was  not  a 
necessary  party,  on  reversal  of  the  final 
decree  in  the  case  complainant  is  en- 
titled to  amend  the  bill  by  making  such 
person  a  party.  Brown  v.  Fletcher,  231 
F.  92,  145  C.  C.  A.  280.  See,  also, 
notes  under  §  1536. 

li.  DEFECTS  CURED  BY  STATUTE 

41/2.  Jurisdictional  defects.— This  sec- 
tion applies  to  all  proceedings,  regard- 
less of  state  statutes,  but  cannot  give 
jurisdiction.  In  re  Griggs,  233  F.  243, 
147  C.  C.  A.  249,  denying  rehearing 
227  F.  795,  142  C.  0.  A.  319. 

7.  Pleadings— Varlance^^Though  the 
evidence  was  sufficient  prima  facie  to 
make  out  a  cause  of  action  on  a  quan- 
tum meruit,  the  complaint  in  an  action 
for  commissions  was  properly  dismissed, 
where  the  cause  of  action  on  a  quan- 
tum meruit  was  not  pleaded,  and  plain- 
tiff did  not  aslc  leave  to  amend  his  com- 
plaint, so  as  to  set  it  up,  nor  call  the 
court* s  attention  to  any  such  claim. 
Matt  J.  Ward  Co.  v.  Goelet  (C.  C.  A.) 
230  F.  979. 

III.  DEMURRER      AS      MODE      OF 
RAISING    OBJECTIONS 

15.  Waiver  of  demurrer.— When  the 
declaration  fails  to  state  a  cause  of  ac- 
tion, and  clearly  shows  that  upon  the 
case  as  stated  the  plaintiff  cannot  re- 
cover, the  defendant,  upon  his  demurrer 
being  overruled,  may  answer  upon  leave 
and  go  to  trial  without  losing  the  right 
of  having  his  demurrer  heard  on  appeal. 
Teal  V.  Walker,  4  S.  Ct  420,  111  U.  S. 
242,  28  L.  Ed.  415,  reversing  judgment 
Walkef  V.  Teal  (C.  C.)  5  F.  317. 

Answering  over  after  a  demurrer  is 
overruled  waives  the  point  raised  by  the 
demurrer,  where  there  is  not  an  entire 
failure  to  state  a  cause  of  action. 
Board  of  Com'rs  of  Hamilton  County  v. 
Sherwood,  64  F.  103,  11  0.  O.  A.  507. 

IV.  AMENDMENTS 

17.  Effect  of  conformity  act  and  state 
practice. — Where  cause  begun  in  state 
court  is  removed  to  federal  court,  ques- 
tion as  to  amendments  of  pleadings  par- 
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suant  to  this  section  is  one  solely  for 
decision  of  federal  tribunal.  Salyer  v. 
ConsoUdation  Coal  Co.,  246  F.  794,  159 
C.  C.  A.  96,  certiorari  denied  Consoli- 
dation Coal  Co.  V.  Salyer,  38  S.  Ct.  345. 
246  U.  S.  669,  62  L.  Ed.  931. 

18.  Discretion  of  court.— -The  allow- 
ance of  amendments  to  pleadings  is  in 
the  discretion  of  the  court.  Thomsen 
V.  Cayser,  37  S.  Ct.  353.  243  U.  S.  66, 
61  L.  Ed.  597,  Ann.  Cas.  1917D,  322,  re- 
versing judgment  Union  Castle  Mail  S. 
S.  Co.  V.  Thomsen,  190  F.  536,  111  C. 
O.  A.  368,  and  190  F.  1022,  111  C.  C.  A. 
674;  Highland  Park  Mfg.  Co.  v.  Steele, 
232  F.  10,  146  C.  C.  A.  202,  affirming  de- 
cree Steele  v.  Highland  Park  Mfg.  Co. 
(D.  C.)  212  F.  972,  and  decree  modified 
on  rehearing  Highland  Park  Mfg.  Co.  v. 
Steele  (C.  C.  A.)  235  F.  465;  Ames  v. 
SulUvan,  235  F.  880,  149  O.  0.  A.  192; 
Western  Coal  &  Mining  Co.  v.  McCal- 
lum  (C.  C.  A.)  237  F.  1003;  In  re 
Frank,  239  F.  709,  152  C.  C.  A.  543. 
affirming  order  (D.  C.)  234  F.  665; 
Gooch  V.  Presbyterian  Home  Hospital, 
239  F.  828,  152  C.  C.  A.  614;  CUnton 
V.  Smith  &  Terry,  249  F.  119,  161  C. 
C.  A.  171,  modifying  judgment  Th« 
Benefactor  (D.  C.)  242  F.  582. 

19.  Time  for  amend ment^^After  the 

proof  had  been  closed,  and  the  arg^u- 
ment  was  in  progress,  the  court  al- 
lowed the  declaration  to  be  amended  so 
as  to  enlarge  the  averments  in  relation 
to  the  damages  sustained  by  the  plain- 
tiff. Held  reversible  error.  Brewer 
V.  Jacobs  (C.  C.)  22  F.  217. 

Where  the  proof  shows  that  the 
county  court  had  power  to  issue  the 
bonds  under  any  law,  a  variance  be- 
tween the  allegations  and  the  proof,  as 
to  the  particular  law  under  which  the 
bonds  were  issued,  is  immaterial;  it  be- 
ing the  duty  of  the  court  to  allow  the 
pleadings  to  be  amended  to  conform  to 
the  proof.  Huey  v.  Macon  County  (C. 
C.)  35  F.  481. 

After  commencement  of  trial,  where 
jurisdictional  question  as  to  citizen- 
ship of  parties  is  developed  in  the 
proof,  aee  Imperial  Refining  Co.  v. 
Wyman  (C.  C.)  38  F.  574,  3  L.  R.  A. 
503. 

A  verdict  will  not  be  set  aside,  if  it  is 
apparently  just  under  the  law  and  evi- 
dence, though  the  pleadings  allege  only 
negligence,  and  the  proof  shows  such 
acts   as   amount   to   willful   injury    in 
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Ir.w,  as,  if  the  pleadings  are  too  narrow, 
they  can  be  amended  even  after  ver- 
dict Shumacber  v.  St.  Louis  &  S.  F. 
R.  Co.  (C.  C.)  39  F.  174. 

In  an  action  against  several  defend- 
QDts  upon  a  contract  signed  by  one  of 
them  for  the  benefit  of  all,  a  joint  an- 
swer admitted  the  execution  of  the 
contract  Six  years  after  the  making 
of  sach  answer,  and  after  the  evidence 
had  all  been  taken,  and  some  of  the 
witnesses  had  died,  one  of  the  defend- 
ants asked  leave  to  file  an  amended  an- 
swer denying  the  authority  of  his  code- 
fendant  to  execute  the  contract  for 
him.  Held,  that  the  application  came 
too  late.  Rice  v.  Ege  (C.  C.)  42  F.  658. 
A  defendant,  whose  absence  from  the 
country  had  prevented  the  commence^ 
ment  of  an  action  against  him  for  libel 
until  after  the  expiration  of  the  period 
of  limitation,  appeared  after  the  ex- 
piration of  such  period,  but  failed  to 
plead  the  statute  because  it  was  sup- 
posed that  his  absence  would  prevent 
its  running.  A  decision  of  the  state 
court  of  last  resort  having  given  a 
different  interpretation  to  the  statute, 
defendant  applied  for  leave  to  amend 
his  answer  by  setting  it  up.  Held,  that 
the  applicatiifti  should  be  denied,  in  the 
exercise  of  discretion,  as  inequitable. 
Salisbury  v.  Bennett  (C.  C.)  72  F.  743. 
After  repeated  postponements  be- 
cause defendant  was  not  ready  for 
trial,  he  will  not  be  permitted  to  amend 
by  setting  up  a  counterclaim,  which 
can  be  determined  in  an  independent 
Buit,  when  this  would  necessitate  an- 
other continuance  because  of  the  ab- 
sence of  plaintiffs  witnesses.  Jacobus 
y.  U.  S.  (C.  C.)  86  F.  84. 

Three  years  after  the  commencement 
of  an  action,  the  plaintiff,  by  leave  of 
court,  filed  an  amended  petition,  in 
which  he  placed  his  right  to  recover  on 
a  different  ground  from  that  stated  in 
his  original  petition.  The  case  was 
thereafter  tried  three  times,  a  judg- 
ment for  plaintiff  after  the  third  trial 
being  reversed  by  the  supreme  court  on 
the  ground  that  the  amended  petition 
stated  a  new  cause  of  action,  which 
was  at  the  time  barred  by  limitation. 
Held,  that  the  court  would  not,  in  the 
exercise  of  its  discretion,  after  the 
cause  had  been  remanded  and  nine 
years  after  such  amended  petition  was 
filed,  permit  plaintiff  to  again  amend  by 
restating  the  original  cause  of  action, 
which  he  had  abandoned.  Wyler  v.  Un- 
ion Pacific  Ry.  Co.  (C.  O.)  89  F.  41. 

When  justice  requires  it,  the  court 
will  ?rniit  the  filing  of  special  pleas 
aettiug  up  defenses  on  the  merits,  when 
offered  in  good  faith,  even  after  the 
jury  has  heard  all  the  evidence  and  the 
couirt  has  ruled  upon  prayers  for  in- 
structions; especially  will  it  do  so  in 
cases  involving  less  than  $5,000  in  val- 
ue, and  which  are  consequently  not 
subject  to  review  by  the  supreme  court. 
Cronin  v.  Patrick  CJounty  (C.  0.)  89 
F.  70. 


Leave  to  file  an  amended  complaint 
will  not  be  granted  after  a  case  has. 
been  long  at  issue  and  testimony  has 
been  taken,  where  it  is  clear  that  the 
proposed  amendments  present  mat- 
ter which  is  immaterial,  and  cannot  aid 
the  plaintiff.  Municipal  Inv.  Co.  v.  In- 
dustrial &  General  Trust  Co.  (C.  C.) 
89  F.  254. 

It  is  not  error  to  permit  amendments 
of  the  declaration  on  a  trial  to  con- 
form pleadings  to  proof  on  matters  in- 
troducing no  new  cause  of  action. 
Mack  V.  Porter,  72  F.  236,  18  C.  O.  A. 
527. 

The  action  of  a  trial  court  in  denying 
a  motion  for  judgment  on  the  ground 
of  a  variance,  and  in  permitting  the 
amendment  of  the  declaration,  after  the 
conclusion  of  plaintiff* s  evidence,  to 
conform  to  the  proof,  is  not  an  abuse 
of  discretion,  where  it  is  not  claimed 
that  defendant  was  misled  by  the  vari- 
ance to  his  prejudice.  Southern  Exp. 
Co.  V.  Platten,  93  F.  936,  36  C.  C.  A. 
46. 

Denial  of  a  motion  to  amend  an  in- 
tervening petition  after  a  delay  of 
four  years  held  not  error,  where  inter- 
vening rights  would  be  affected  by  the 
amendment.  Davis  v.  Virginia  By.  & 
Power  Co.,  229  F.  633,  144  C.  C.  A. 
43,  certiorari  denied  Virginia  By.  & 
Power  Co.  v.  Davis,  36  S.  Ct.  723,  241 
U.  S.  672,  60  Jm  Ed.  1231. 

Allowance  of  trial  amendment,  not 
adding  new  cause  of  action,  after  dose 
of  evidence,  together  with  denial  of 
continuance  to  defendant,  held  not  an 
abuse  of  discretion.  Western  Coal  & 
Mining  Co.  v.  McCallum  (C.  C.  A.)  237 
F.  1003. 

Under  this  section  a  court  can  per- 
mit the  complaint  by  plaintiff,  duing 
as  agent,  to  be  amended  to  show  de- 
livery, notice,  presentation,  etc.,  of  the 
note  to  or  by  plaintiff  in  his  capacity 
as  agent.  Fleitman  v.  McKinnon,  23S 
F.  98,  151  C.  C.  A.  174. 

In  a  suit  for  libel  defendant  may 
serve  an  amended  answer  setting  up  a 
justification  of  the  alleged  libel,  wliich 
was  not  pleaded  in  the  original  answer, 
notwithstanding  the  lapse  of  more  than 
seven  months  between  the  filing  of  the 
original  answer  and  the  application  to 
amend.     Hollander  v.  Baiz  (D.  C.)  43 

F,  35. 

• 

21.  Process  amendable.— In  view  of 
Rev.  St.  §  716  (Comp.  St.  1916,  f  1239), 
authorizing  the  issuance  of  scire  facias 
out  of  the  United  States  court,  and 
this  section  a  scire  facias  issued  out 
of  the  federal  District  Court  for  Ten- 
nessee to  recover  on  a  bail  bond  may 
be  amended  to  show  the  missing  juris- 
dictional fact  that  the  court  admitted 
the  offender  to  bail.  Ewing  v.  U.  S.  (C. 
C.  A.)  240  F.  241. 

That  a  notice  on  the  back  of  plain- 
tiff's statement  of  claim  was  not  signed 
by  counsel  is  a  defect  which  may  be 
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corrected.  Watson  v.  Pennsylvania  R. 
Co.  (D.  O.)  232  F.  906. 

Court,  in  quashing  service  on  foreign 
corporation,  may  authorize  the  issuance 
of  process,  in  order  that  service  may 
be  made  on  managing  agent  within 
state.  Knapp  v.  Bullock  Tractor  Co. 
(D.  C.)  242  F.  543. 

25.  Complaint  or  petition.— Although 

two  special  demurrers  to  the  plaintiff's 
declaration  for  matters  of  form  have 
been  sustained,  the  court  will  permit 
the  plaintiff  to  amend  upon  terms,  it 
appearing  that  the  case  is  important 
and  difficult,  and  that,  if  the  amend- 
ment WHS  not  allowed,  a  part  of  the 
plaintiff's  remedy  would  be  cut  off  by 
an  exercise  of  the  discretion  from 
which  there  is  no  appeal.  Wilbur  v. 
Abbot  (C.  C.)  6  F.  817. 

An  amendment  setting  up  that  the 
original  complainant  was,  at  the  time 
of  executing  the  papers  sought  to  be 
set  aside  and  canceled,  insolvent  and. 
largely  indebted,  and  that  therefore  tho 
conveyances  executed  by  him  were 
void  as  against  his  creditors,  who  are 
now  represented  by  the  administrator, 
who  has  been  substituted  in  lieu  of  the 
original  complainant,  should  be  allow- 
ed. Lyster  v.  Stickney  (O.  C.)  12  F. 
609. 

Land  was  conveyed  as  part  of  a  bo- 
nus to  aid  the  construction  of  a  cable 
road.  A  bond  was  executed  condition- 
ed for  the  construction  of  the  road. 
The  road  was  not  built,  and,  in  an  ac- 
tion on  the  bond,  the  answer  set  up  a 
parol  agreement  that  the  deed  was  not 
to  take  effect  if  the  road  was  not  built 
because  of  failure  to  secure  additional 
bonus.  The  court  sustained  a  demur- 
rer thereto,  and  allowed  plaintiff  to 
amend  his  complaint  by  alleging  that 
the  sole  consideration  for  the  convey- 
ance was  th^  bond,  and  the  sole  con- 
sideration for  the  bond  was  the  con- 
veyance. Held,  that  this  amendment 
was  within  the  court's  discretion,  not 
being  variant  from  the  recitals  of  the 
bond,  or  prejudicial  to  defendant. 
Blewett  V.  Front  St.  Cable  Ry.  Co.,  51 
F.  625,  2  C.  C.  A.  415;  Front  St.  Ca- 
ble Rv.  Co.  V.  Blewett,  Id.  Affirming 
judgmVnt  (C.  C.)  49  F.  126. 

In  linbility  insurer's  action  against 
attorneys  for  neglecting  to  defend  ac- 
tion against  policy  holder,  refusal  to 
peAnit  amendment  by  striking  out  al- 
legation as  to  amount  for  which  set- 
tlement could  have  been  made  held  not 
error.  Maryland  Casualty  Co.  v.  Price, 
231  F.  397,  145  C.  C.  A.  391,  affirming 
judgment  Same  v.  Price,  Smith,  Spil- 
man  &  Clay   (D.  C.)  224  F.  271. 

In  a  coal  miner's  action,  where  he 
could  rely  either  on  the  statute  or  the 
common  law,  the  granting  of  an 
amendment  to  conform  the  complaint 
to  the  exact  words  of  the  statute  was 
not  error.  Victor  American  Fuel  Co. 
V.  Tomljanovich,  232  F.  662,  146  C.  C. 
A.  5SS,  affirming  orders  Tomljanovich 
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v.  Victor  American  Fuel  Co.   (D.  C.) 
227  F.  951,  and  230  F.  467. 
26.  —  Citizenship      of      parties.— 

Plaintiff  may  amend  his  declaration,  to 
show  that  he  was  an  alien  when  the 
action  was  brought,  instead  of  a  cit- 
izen, as  alleged.  Conolly  v.  Taylor 
(1829)  2  Pet.  556,  7  L.  Ed.  518,  fol- 
lowed. Betzoldt  V.  American  Ins.  Co. 
(C.  C.)  47  F.  705. 

28.  ^—  Change  of  parties  or  their 

capacityw— Leave  to  amend  by  striking 
out  an  admission  of  partnership  be- 
tween plaintiffs,  and  inserting  that  de- 
fendant has  no  information  on  which 
to  form  a  belief  on  that  point,  will  not 
be  granted  where  defendant  has  been 
required  to  answer  under  terms.  Stew- 
art V.  Townsend  (C.  O.)  41  F.  121. 

29.  —  Change  of  foi^  of  action.— 

Amendments  will  be  allowed  to  cor- 
rect errors  in  pleading  when  the  op- 
posite party  is  not  misled  and  substan- 
tial justice  so  requires.  It  is  not  the 
policy  of  modern  procedure  to  defeat  a 
party  who  has  a  meritorious  cause  of 
action  because  he  has  not  declared  in 
the  right  form.  Coghlan  v.  Stetson  (C. 
C.)  19  F.  727. 

30.  —  New  cause  of  action.— See 
Walker  v.  Iowa  Cent.  Ry.  Co.  (D.  C.) 
241  F.  395. 

An  amendment  stating  that  plaintiff, 
at  the  time  of  the  injury,  was  travel- 
ing on  defendant's  road  on  a  second- 
class  ticket,  instead  of  first-class,  as 
stated  in  the  original  complaint,  does 
not  change  the  cause  of  action.  Atlan- 
tic &  P.  Ry.  Co.  V.  Laird,  17  S.  Ct.  120, 
164  U.  S.  393,  41  L.  Ed.  485,  affirm- 
ing judgment  58  F.  760,  7  C.  O.  A- 
489. 

Where  the  original  complaint  in  an 
action  against  a  railroad  company  for 
injuries  alleges  that  defendant  was  in- 
corporated under  the  laws  of  a  cer- 
tain state,  an  amendment  stating  that 
it  was  incorporated  under  act  of  con- 
gress does  not  change  the  cause  of  ac- 
tion.    Id. 

Where  the  original  declaration  in  an 
action  of  trespass  sought  to  recover 
damages  for  injury  to  plaintiff's  realty 
and  its  use  and  occupation  by  reason  of 
the  deposit  thereon  of  refuse  and  wash- 
ings from  defendant's  ore  washes,  an 
amended  declaration,  which  counts  on 
the  same  injuries,  merely  stating  the 
facts  in  more  amplified  form,  is  one  a 
recovery  upon  which  would  have  been 
barred  by  a  recovery  on  the  original 
declaration,  which  would  be  supported 
by  the  same  evidence,  is  governed  by 
the  same  rules  as  to  damages  and  sub- 
ject to  the  same  plea,  and  hence  does 
not  state  a  new  cause  of  action.  Paint- 
er V.  New  River  Mineral  Co.  (C.  C.)  98 
F.  544. 

The  amendment  of  a  complaint  by  a 
change  in  the  averment  of  the  statute 
violated  does  not  set  out  a  new  cause 
of  action  where  both'  statutes  were  sab- 
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stantially  identical,  and  the  last  men- 
tioned was  passed  as  substitute  for  the 
ooe  first  pleaded.  Rosenbach  v.  Drey- 
fu88  (D.  C.)  1  F.  391. 

301/2.  Bill   of  partlcuiarsw— Under  ita 

jreneral  power  to  allow  amendment  of 
pleadings,  a  trial  court  may,  in  its  dis- 
cretion, permit  the  amendment  of  a 
bill  of  particulars  attached  to  the  dec- 
laration. Laflin  v.  Shackleford,  98  P. 
372,  39  C.  C.  A.  102. 

31.  Plea  or  answer.— Where  no  suf- 
ficient reason  is  shown  for  amending  an 
answer  which  a  general  replication 
treats  as  a  denial  of  the  existence  of 
the  agreement  set  up  in  the  complaint, 
the  motion  to  amend  will  be  denied. 
Gardner  v.  Grossman  (O.  C.)  11  F. 
851. 

A  plea  of  nul  tiel  record  should  con- 
clude with  a  "verification,"  and  not 
"to  the  country";  but  such  an  error  is 
one  of  form,  and  is  therefore,  under 
the  present  practice,  amendable.  Wit- 
temore  v.  Malcomson  (C.  C.)  28  F. 
605. 

It  is  in  the  discretion  of  the  court 
to  refuse  to  permit  an  amendment  dur- 
ing the  course  of  the  trial  which  would 
interpose  an  entirely  new  defense,  not 
saggested  by  the  original  answer, 
though  it  must  have  been  well  known  to 
defendant  when  the  original  answer 
was  filed.  Jefferson  v.  Burhans,  85  F. 
924,  29  C.  C.  A.  487. 

32.  ——  Equity^— Leave  to  amend  an 
answer,  in  a  suit  to  foreclose  a  mort- 
gage, by  the  insertion  of  an  additional 
fact,  refused,  where  such  fact  was 
known  to  the  defendant  at  the  time  the 
answer  was  filed.  Cross  y.  Morgan 
(C.  C.)  6  F.  241.  V 

321/2.  Replication  or  reply^^The  ob- 
jection that  plaintiff  in  his  replication 
failed  to  plead  rescission  of  the  con- 
tract would,  if  demurred  to,  be  curable 
by  amendment,  and  could  not,  in  a 
court  of  error,  operate  to  invalidate 
the  trial  below.  Ankeny  v.  Clark,  13 
S.  Ct.  617,  148  U.  S.  345,  37  L.  Ed. 
475. 

In  replevin  in  a  federal  court  de- 
fendant pleaded  in  justification  that  he 
was  a  sheriff,  and  took  the  goods  un- 
der an  .attachment  issued  by  a  state 
court  At  the  close  of  plaintiffs'  evi- 
dence, defendant  moved  the  court  to 
direct  a  verdict  for  him.  This  was 
denied,  and  plaintiffs  thereupon  ol^tain- 
ed  leave  to  amend  their  replication  so 
as  to  allege  that  the  suit  in  which  the 
attachment  issued  was  determined,  the 
jndgment  satisfied,  and  the  property 
disposed  of  long  prior  to  the  com- 
mencement of  the  present  suit;  and 
proofs  were  thereafter  given  by  both 
parties.  Held,  that  the  amendment 
did  not  set  up  a  new  cause  of  action, 
but  was  merely  an  additional  replica- 
tion to  the  new  matter  pleaded  in  the 
answer,  and  its  allowance  was  within 


the  court's  discretion.  Wise  v.  Jefferis, 
51  F.  641,  2  0.  C.  A.  432. 

The  refusal  of  the  trial  court  to  per- 
mit a  city  during  the  trial  to  amend  its 
reply,  so  as  to  allege  that  its  engineer 
was  corruptly  hired  not  to  give  notice 
of  defects  in  the  paving,  held  not  er- 
ror. City  of  Hutchinson  v.  Kansas 
BituUthic  Co.,  239  F.  659,  152  C.  C.  A. 
493.* 

34.  Pleadings  In  admiralty.p-See  The 
Holthe  (D.  C.)  249  F.  783. 

37.  Conditions  on  granting  amend- 
ment—Costa^^  When  it  does  not  appear 
that  plaintiff  has  been  prejudiced  by 
defendant's  delay  in  interposing  a  par- 
ticular defense, — unless  in  making  proof 
of  his  case,  which  he  nught  not  have 
done  had  the  defense  been  interposed 
originally, — a  motion  to  amend  the  an- 
swer will  be  granted,  on  payment  of 
taxable  costs  to  the  time  of  amend- 
ment. Arnold  v.  Chesebrough  (C.  C.) 
33  F.  571.       , 

44.  Judgment  and  records— Where  the 
failure  of  the  clerk  to  enter  judgment 
in  the  first  place  in  accordance  with 
the  court's  direction  was  a  mere  omis- 
sion, it  may  be  corrected  by  the  en- 
try of  judgment  nunc  pro  tunc.  U.  S. 
v.  Chicago  &  A.  B.  Co.  (C.  C.  A.)  250 
F.  101. 

46.  Caases  of  appellate  Jurisdiction. 

—To  prevent  reversal  for  an  unimpor- 
tant and  nonprejudicial  variance,  conk- 
plaint  may  be  treated  on  appeal  as 
amended.  Guerini  Stone  Co.  v.  P.  J. 
Carlin  Const  Co.,  39  S.  Ct.  102,  63 
L.  Ed.  — . 

Where  instructions  allowed  finding 
for  plaintiff  on  count  of  indebitatus  as- 
sumpsit, though  such  recovery  was  not 
warranted  by  evidence,  held,  that  plain- 
tiff should  not  be  allowed  on  appeal 
to  fiile  an  amended  declaration  in  spe- 
cial assumpsit,  and  have  affirmance  of 
judgment  on  theory  that  verdict  was 
based  on  count  in  quantum  meruit. 
American  Locomotive  Co.  v.  Harris, 
239  F.  234,  152  C.  C.  A.  222. 

48.  —  Change  of  partIe8.P-The  Cir- 
cuit Court  of  Appeals  may  permit  a 
party  which  has  been  omitted  from 
an  appeal,  and  not  summoned  and  sev- 
ered to  be  brought  in  by  amendment, 
where  it  appears  and  waives  citation. 
The  Mary  B.  Curtis,  250  F.  9,  162  C. 
C.  A.  181;  The  Seguranca,  250  F.  19, 
162  C.  0.  A.  191. 


V.  DEFECTS      OR      ERROfiS      RE- 
GARDED  HARMLESS  ON 
REVIEW 

49.  Prejudice  from  orrorw— A  decree 
enjoining  enforcement  of  intrastate 
rates  fixed  by  state  for  interstate  car- 
rier as  confiscatory  will  not  be  dis- 
turbed for  errors  not  affecting  result. 
Rowland  v.  Boyle,  37  S.  Ct.  577,  244 
U.  S.  106,  61  L.  Ed.  1022,  affirming  de- 
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crce  Boyle  v.  St.  Louis  &  S.  F.  R.  Co. 
(D.  C.)  222  F.  539. 

Thousb  suit  by  defendants,  attack- 
ing validity  of  mortgage  which  plain- 
tiffs sought  to  foreclose,  was  pending, 
refusal  of  court  to  stay  foreclosure 
proceedings  until  determination  of  first 
suit  was  harmless  as  to  defendants; 
mortgage  being  upheld  in  first  suit. 
Ibanez  v.  Hongkong  &  Shanghai  Bank- 
ing Corporation,  38  S.  Ct.  413,  246  U. 
S.  62Y,  62  L.  Ed.  907. 

Errors  in  the  conduct  of  a  trial, 
which  are  inconsequential,  do  not  war- 
rant a  reversal.  Compagnie  G^n^rale 
Transatlantique  v.  Bump,  234  F.  52, 
148  C.  C.  A.  68. 

Refusal  to  incorporate  in  the  record 
an  epitomiEed  statement  of  the  tes- 
timony held  harmless,  consideration  of 
it  being  precluded  by  rule  of  court  re- 
quiring it  to  be  brought  to  the  appel- 
late court  by  bill  of  exceptions.  Mound 
Coal  Co.  V.  Jeflfrey  Mfg.  Co.,  240  F. 
129,  153  C.  C.  A.  165,  granting  rehear- 
ing  233  F.  913,  147  C.  C.  A.  587. 

Where  judgment  must  have  gone 
against  plaintiffs  on  one  defense,  al- 
leged errors  in  rulings  with  reference 
to  other  defenses  need  not  be  consider- 
ed. Hornblower  v.  City  of  Pierre,  241 
F.  450,  154  C.  C.  A.  282,  affirming 
judgment  (D.  C.)  231  F.  496. 

In  an  action  under  Sherman  Act  be- 
gun in  district  for  Pennsylvania,  held, 
that  failure  of  court  to  apply  short- 
er limitation  act  of  Louisiana  (Civ. 
Code  La.  arts.  3536,  3537),  place  where 
cause  of  action  arose,  in  accordance 
with  Act  Pa.  June  26,  1895  (P.  L.  375), 
was  harmless  to  plaintiff.  Bluefields  S. 
S.  Co.  V.  United  Fruit  Co.,  243  F.  1, 
155  C.  C.  A.  531. 

Any  error  in  requiring  plaintiff  to 
elect  between  paragraph!  ^  held  harm- 
less, where  practically  ii»»  evidence  was 
admitted,  and  no  error  was  claimed  in 
the  instructions  bearing  on  the  exclud- 
ed paragraph.  Bobbins  v.  Pennsyl- 
vania Co.,  245  P.  435,  157  C.  C.  A. 
597. 

Where  plaintiff  was  in  no  event  en- 
titled to  relief,  denial  of  its  motion  to 
transfer  cause  to  equity  docket  and 
trial  with  jury  was  not  prejudicial  er- 
ror. Southern  Ry.  Co.  v.  Board  of 
Com'rs  of  Public  Works  of  City  of 
Union,  S.  C.  246  F.  383,  158  C.  C.  A. 
447.  And  where  bill  to  cancel  con- 
tract of  sale,  on  which  buyer  had  al- 
ready sued,  at  least  stated  equitable 
defense,  it  was  immaterial  that  bill  was 
not  transferred  from  equity  side,  for, 
^had  it  been  transferred  and  treated  as 
answer  to  action  at  law,  it  would  have 
been  disposed  of  by  court  sitting  as 
chancellor  before  trial  of  action  at  law 
to  jury.  Fay  v.  Hill,  249  F.  415,  161 
C.  C.  A.  389. 

An  error  in  procedure  cannot  be 
treated  as  harmless,  on  the  theory  that 
the  judgment  was  just,  where  the  er- 
ror was  such  that  trial  was  not  ac- 
cording to  due  process  of  law*    Union 
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Pac.  R.  Co.  T.  Syas,  246  F.  661,  158 
O.  C.  A.  531. 

If  error  could  make  no  difference  in 
the  judgment,  it  may  be  disregarded. 
A ustro- American  S.  S.  Co.  v.  Thomas, 
248  F.  231,  160  C.  C.  A.  309,  L.  R.  A. 
1918D,  873. 

To  render  error  harmless,  it  must 
appear  beyond  doubt  that  it  did  not  and 
could  not  prejudice  the  rights  of  the 
complaining  party.     Id. 

Where,  under  evidence,  defendant's 
cross-demand  would  have  been  denied, 
had  it  been  considered,  refusal  of  trial 
court  to  consider  same  is  not  preju- 
dicial, if  erroneous.  Sun  Co.  ▼.  Yin- 
ton  Petroleum  Co.,  248  F.  623,  160 
C.  C.  A.  523,  certiorari  denied  38  S. 
Ct.  580,  247  U.  S.  514,  62  L.  Ed.  1244. 

Where,  in  action  by  purchaser  for 
damages  on  account  of  vendor's  in- 
ability to  convey  title  as  agreed,  there 
was  error  in  favor  of  purchaser  in  as- 
sessment of  damages,  such  error  will 
not  be  considered;  it  appearing  that  it 
was  more  than  counterbalanced  by  rea- 
son of  vendor's  forfeiture  of  improve- 
ments placed  on  premises  by  purchas- 
er. Crocker  v.  IngersoU  Engineering 
&  Constructing  Co.,  249  F.  31,  161  0. 
C.  A.  91. 

50.  Errors  favorable  to  party  oom- 
piainlngw— Instruction  for  defendant 
railroad  as  to  sufficiency  of  handhold 
or  grab  iron  within  Safety  Appliance 
Act  March  2,  1893,  §  4,  and  Act  March 
2,  1903  (Comp.  St.  1916,  §  8608),  held 
more  favorable  to  defendant  than  the 
law  authorized.  St.  Joseph  &  Q.  I.  Ry. 
Co.  V.  Moore,  37  S.  Ct.  278,  243  U.  S. 
311,  61  L.  Ed.  741,  affirming  judgment 
Moore  v.  St.  Joseph  &  Q.  L  Ry.  Co., 
186  S.  W.  1035,  268  Mo.  31. 

Plaintiff  may  not  complain  of  instruc- 
tion allowing  it  to  recover  for  injury 
from  unsuccessful  as  well  as  success- 
ful attempt  to  monopolize.  Buckeye 
Powder  Co.  v.  E.  L  Dupont  de  Nemours 
Powder  Co.,  39  S.  Ct.  38,  63  L.  Ed.  — , 

In  contractor's  action  for  county's 
breach  of  contract,  county  not  b^ins 
entitled  to  instruction  as  to  conclusive- 
ness of  engineer's  report,  instruction  on 
that  subject  held  favorable  to  it.  Lau- 
derdale County  V.  Kittel,  229  F.  593, 
143  C.  C.  A.  615. 

Where  shareholder  did  not  establish 
his  right  to  enjoin  the  sale  of  corporate 
property  and  dissolution,  he  cannot 
complain  that  the  court  ordered  the 
depositing  of  a  sum  of  money  for  his 
protection  in  lieu  of  a  preliminary  in- 
junction against  such  proceedings. 
Venner  v.  Pennsylvania  Steel  Co.  of 
New  Jersey,  233  F.  407,  147  C.  O.  A. 
343. 

Where,  for  the  destruction  of  his  pas- 
ture by  fire,  plaintiff  was  allowed  to 
recover  the  rental  value  for  the  sea- 
son, or  part  of  the  season,  when  the 
destruction  took  place,  but  the  time  for 
reseeding  was  limited  to  one  season, 
defendant  cannot  complain.    Chicago,  B. 
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&  Q.  R.  Co.  y.  Gelvin,  238  F.  14,  161 
C.  C.  A.  90,  L.  R.  A.  1917C,  ©83. 

The  admission  at  the  trial  on  aii 
amended  declaration  of  -part  oi  the 
opening  statement  of  plaintiffs'  counsel 
at  the  trial  on  the  original  declaration 
held  favorable,  and  not  prejudicial,  to 
plaintiff.  Co-operative  Raw  Fur  Co.  y. 
American  Credit  Indemnity  Co.,  240  F. 
67. 153  C.  C.  A.  103. 

In  action  for  damages  under  Sher- 
man Act,  erroneous  admission  of  find- 
ings in  previous  case,  on  theory  that 
they  were  conclusive,  held  not  preju- 
dicial to  plaintiff,  relieving  it  of  duty  of 
proving  certain  facts.  Bluefields  S.  S. 
Co.  V.  United  Fruit  Co.,  243  F.  1,  156 

\J,  O.  A.  Dola 

The  erroneous  submission  of  issues  to 
the  jury  is  harmless,  where  the  verdict 
is  in  favor  of  the  plaintiff  in  error. 
United  Press  Ass'ns  v.  National  News- 
papers Ass'n  (C.  C.  A.)  254  F..284. 

Appeal  from  decree  by  plaintiff  alone 
brings  up  for  review  only  what  was 
decided  adversely  to  him,  and  not 
whether  decree,  so  far  as  favorable  to 
him,  was  erroneous.  Santa  Marina  Co. 
V.  Canadian  Bank  of  Commerce  (C.  C. 
A.)  254  F.  391. 

In  view  of  proviso  in  Employers'  li- 
ability Act  April  22,  1908,  §  3  (Comp. 
8t  1916,  §  8659),  as  to  contributory 
negligence,  where  carrier  violates  stat- 
ute, instructions  as  to  contributory  neg- 
ligence held  favorable  to  defendant,  and 
submission  of  that  question  harmless. 
Clark  V.  Erie  R.  Co.  (D.  C.)  230  F.  478. 

51.  Pleadingsw— Parties  held  not  in- 
•jured  by  rulings  on  pleadings,  where 
they  were  permitted  to  give  in  evidence 
all  matters  of  offense,  defense,  and  re- 
ply. Lauderdale  County  v.  Kittel,  229 
F.  593,  143  C.  C.  A.  615. 

In  assumpsit  on  express  contract, 
where  court  allowed  plaintiff,  having 
amended  so  as  to  rely  on  a  quantum 
meruit,  to  withdraw  its  amendment  and 
thereafter  to  show  value  of  goods  de- 
livered defendant,  held,  that  error  was 
harmless,  defendant  sharply  contesting 
issue  and  introducing  evidence  applica- 
ble thereto.  American  Lumber  &  Mfg. 
Co.  V.  Berthold  &  Jennings  Lumber 
Co.,  233  F.  971,  147  C.  C.  A.  645. 

When  point  was  not  argued,  denials 
upon  information  and  belief,  though  in 
respect  of  matters  within  pleader's 
knowledge,  held  to  be  assumed  good. 
Stave  &  Timber  Corporation  in  Nor- 
folk, Va.,  V.  A.  H.  Andrews  Co.,  242  F. 
230,  155  C.  C.  A.  70. 

In  action  on  judgment  on  note  given 
in  settlement  of  an  action,  refusal  to 
permit  amendment,  to  allege  that  note 
sued  on  in  the  original  action  had  not 
been  returned,  held  harmless.  Westwa- 
ter  V.  Murray,  245  F.  427,  157  C.  C.  A. 
689. 

Where  defendant  was  refused  leave  to 
file  preliminary  motions  before  filing  its 
pleas  in  accordance  with  stipulation 
made  when  its  default  was  set  aside, 
bat  withdrawal  of  certain  counts  of  dec- 


laration gave  defendant  every  advantage 
the  motions  would  have  given  it,  de- 
nial of  leave  was  harmless  if  erroneous. 
Buckeye  Cotton  OU  Co.  v.  Sloan  (C.  C. 
A.)  250  F.  712. 

5i>/2*  CondHot  of  trial  In  generals— 

A  remark  by  the  trial  judge  in  the 
presence  of  the  panel  as  to  plaintiff's 
physical  condition  held  not  prejudicial, 
in  view  of  the  charge  leaving  the  na- 
ture and  extent  of  the  injuries  to  the 
jury.  Pennsylvania  Co.  v.  Fanger,  231 
F.  851,  146  C.  C.  A.  47. 
•  Where  defendant's  mental  incapacity 
was  not  contradicted,  and  there  was  no 
conflict  in  medical  testimony,  remark  by 
trial  judge  in  his  charge  that  an  alienist 
called  by  defendant  was  one  of  the 
ablest  in  the  locality  held  no  ground  for 
reversaL  Arkansas  Grand  Prairie  Oil 
&  Gas  Co.  V.  Davidson,  233  F.  641,  147 
C.  C.  A.  449. 

Error  in  permitting  counsel  to  read 
from  the  testimony  of  one  of  defend- 
ant's witnesses  given  at  a  former  trial 
is  harmless,  where  the  extract  tended 
in  no  way  to  contradict  his  testimony 
given  at  the  second  trial.  Tacoma  Ry. 
&  Power  Co.  v.  Cothary,  235  F.  872, 
149  C.  O.  A.  184. 

That  communication  from  jury  was 
presented  to  judge,  and  answered  in 
writing,  when  the  judge  was  not  in 
open  court,  and  the  parties  and  their 
counsel  were  not  present,  held  not 
ground  for  reversal,  where  no  harm 
resulted.  Fillipon  v.  Albion  Vein  Slate 
Co.,  242  F.  258,  155  C.  C.  A.  98,  cer- 
tiorari granted  Fhillipon  v.  Same,  38  S. 
Ct.  12,  245  U.  S.  648,  62  L.  Ed.  530. 

Though  plaintiff's  counsel  was  guilty 
of  misconduct  in  telling  defendant's 
witness  that  he  would  have  him  pun- 
ished for  perjury,  if  he  testified,  as  he 
had  on  a  previous  trial,  yet,  where  the 
witness  did  not  change  his  testimony, 
and  the  jury  disregarded  its  finding 
for  plaintiff,  the  verdict  need  not  be 
set  aside  because  of  the  improper  con- 
duct of  plaintiff's  counsel.  Puget 
Sound  Electric  Ry.  v.  Matson  (C.  C. 
A.)  253  F.  33. 

52.  Rulings  on  evidenoaw— In  an  ac- 
tion against  a  railroad  company  to  re- 
cover the  value  of  cotton  destroyed  by 
fire  while  on  a  platform  adjoining  de- 
fendant's track,  where  direct  evidence 
was  introduced  tending  to  prove  that 
the  cotton  was  discovered  to  be  on  fire 
shortly  after  three  locomotives  had 
passed,  one  or  more  of  which  was 
emittinpr  large  cinders  in  unusual  quan- 
tities, and  that  there  was  no  means  for 
the  fire  being  set  other  than  by  such 
locomotives,  it  was  error  to  admit  evi- 
dence that  a  few  days  afterwards  an 
entirely  different  locomotive,  in  no  way 
responsible  for  the  injury  complainea 
of,  emitted  large  cinders  as  it  was 
passing  such  platform,  which  fell  on 
cotton  and  scorched  it;  and  the  admis- 
sion of  such  evidence  was  prejudicial, 
as  further  inquiry  should  have  been 
limited  to  the  construction,  condition, 
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and  operation  of  the  locomotives  shown 
to  be  the  only  ones  by  which  the  fire 
might  have  been  caused.  Texas  &  P. 
Ry.  Co.  V.  Hartford  Fire  Ins.  Co.  (O. 
C.  A.)  230  F.  801,  145  C.  C.  A.  Ill,  re- 
versing judgment  on  rehearing  218  F. 
9U0,  1^3  C.  C.  A.  673. 

Every  theoretical  error  in  the  admis- 
sion of  evidence  is  not  ground  for  re- 
versal, and  mistakes  which  do  not  in- 
volve injustice  should  ordinarily  be  dis- 
regarded. Missouri  Valley  Bridge  & 
Iron  Co.  V.  Blake,  231  F.  417,  145  O. 
C.  A.  411.  • 

In  an  action  by  one  struck  by  an 
electric  car  while  attempting  to  pass 
from  the  right  of  way  through  a  turn- 
stile, erroneous  admission  of  evidence 
as  to  its  condition  held  harmless;  the 
negligence  relied  on  being  that  of  the 
operatives  of  the  car.  Tacoma  Ry.  & 
Power  Co.  v.  Cothary,  235  F.  872,  149 
C.  C.  A.  184. 

Where  evidence  of  inconsistent 
statements  made  by  vritness  out  of 
court  was  hearsay,  error  in  refusal  of 
court  to  permit  defendant,  transcript 
of  witness'  testimony  at  former  trial 
being  read  ^on  account  of  his  absence 
from  state,  to  withdraw  statement  that 
questions  as  to  witness'  inconsistent 
statements  were  not  for  impeachment, 
was  harmless.  Great  Northern  Ry.  Co. 
V.  Ennis,  236  F.  17,  149  C.  O.  A.  227. 

In  action  against  attorney  of  bank- 
rupt for  his  participation  in  conversion 
by  bankrupt  of  money  of  his  estate,  ad- 
mission of  evidence  that  in  one  case 
the  bankrupt,  who  was  seeking  to  ob- 
tain currency,  was  persuaded  to  take  a 
draft,  held  harmless.  Arnold  v.  Horri- 
gan,  238  F.  39,  151  C.  C.  A.  115. 

In  action  for  death  of  plaintiff's  hus- 
band, a  servant,  erroneous  admission 
of  evidence  as  to  ages  and  occupation 
of  plaintiff's  children  was  harmless. 
Akalitis  v.  Philadelphia  &  Reading 
Coal  &  Iron  Co.,  239  F.  299,  152  C.  C. 
A.  287. 

The  range  of  cross-examination  is 
committed  in  large  measure  to  the  dis- 
cretion of  the  trial  judge,  and  error  in 
the  exercise  thereof  must  be  plain  and 
harmful  before  an  appellate  court  will 
reverse.  N.  P.  Sloan  Co.  v.  Uncasville 
Mfg.  Co.,  240  F.  680,  153  C.  C.  A.  478. 

In  action  on  note  which  defendants 
denied  signing,  admission  of  financial 
statement  purporting  to  be  signed  by 
them  held  not  prejudicial  error,  though 
they  denied  signing  the  statement. 
Vandeventer  v.  Traders'  Nat.  Bank  of 
Kansas  City,  Mo.,  241  F.  584,  154  C. 
0.  A.  360. 

One  not  appearing  to  be  purchaser  in 
good  faith  of  preferential  payment  held 
not  prejudiced  because  decree  was  bas- 
ed in  part  on  testimony  received  in  an- 
other case  tried  with  the  suit  against 
her.  Watson  v.  Adams,  242  F.  441, 
155  C.  C.  A.  217. 

Admission  of  evidence  as  to  reason 
for  omitting  signals  as  railway  engine 
approached  bridge  where  decedent  was 
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struck  held  harmless,  where  evidence 
showed  contributory  negligence.  Rob- 
bins  V.  Pennsylvania  Co.,  245  F.  435, 
157  C.  O.  A.  597. 

The  erroneous  admission  of  evidence, 
where  harmless,  is  no  ground  for  re- 
versal. Soci^t^  Nouvelle  d'Armement 
V.  Barnaby,  246  F.  68,  158  C.  C.  A. 
294. 

In  action  by  purchaser  on  account  of 
alleged  worthlessness  of  part  of  land, 
admission  of  evidence  as  to  reclama- 
tion warrants  for  work  after  purchase 
and  purchaser's  suit  to  quiet  title  was 
not  reversible  error,  though  remote. 
Garwood  v.  Scheiber,  246  F.  74,  158 
C.  C.  A.  300. 

Failure  to  directly  and  clearly  with- 
draw evidence  bearing  only  on  issues 
withdrawn  cannot  be  complained  of, 
where  its  retention  was  not  likely  to 
prejudice  the  jury  in  the  determination 
of  the  simple  questions  remaining. 
Michigan  Cent.  R.  Co.  v.  U.  S.,  246  F. 
353,  158  C.  C.  A.  417,  certiorari  denied 
38  S.  Ct.  333,  246  U.  S.  663,  62  L..  Ed. 
928. 

In  action  for  death  of  a  servant, 
where  master's  superintendent  was 
competent  to  testify,  not  only  as  to  his 
orders  to  deceased  servant,  but  circum- 
stances surrounding  fatal  accident, 
withdrawal  of  testimony  by  superin- 
tendent as  to  his  orders  was  harmless 
as  to  defendant  master.  Central  Iron 
&  Coal  Co.  V.  Hamacher,  248  F.  50, 
160  C.  C.  A.  190. 

In  action  against  steamship  company 
for  threatening  objection  and  asserting 
worthlessness  *  of  check,  admission  of  ' 
section  of  Italian  statute  held  cured  by 
requiring  reduction  of  verdict.-  Austro- 
American  S.  S.  Co.  v.  Thomas,  248  F. 
231,  160  C.  C.  A.  309,  L.  R.  A.  1918D, 
873. 

Refusal  of  a  federal  court  for  Texas 
to  suppress  depositions  taken  in  Ger- 
many, on  ground  that  they  had  not 
been  transmitted  to  court  as  provided 
by  Texas  statutes  was  not  reversible 
error,  though  such  depositions,  because 
of  war  between  Germany  and  other 
countries,  had  been  transmitted  to 
State  Department  at  Washington  and 
thence  mailed  to  court.  Birge-Forbes 
Co.  V.  Heye,  248  F.  636,  160  C.  C.  A. 
536,  certiorari  granted  38  S.  Ct  426, 
246  U.  S.  676,  62  K  Ed.  933. 

Plaintiff  in  error  cannot  complain  of 
the  overruling  of  an  objection  to  a 
question,  where  the  witness  answered 
in  the  negative.  Buckeye  Cotton  Oil 
Co.  V.  Sloan  (C.  O.  A.)  250  F.  712. 

In  action  oh  life  policy,  where  de« 
fense  was  suicide,  and  witness  at  trial 
gave  testimony  tending  to  support  de- 
fense, erroneous  admission  of  tran- 
script of  his  testimony,  given  before 
coroner  and  offered  to  impeach  his  tes- 
timony at  trial,  must  be  deemed  prej- 
udicial, where  jury,  after  considerable 
deliberation,  returned  and  asked  that 
transcript  of  witness*  testimony  at  in- 
quest be  again  read  to  them,  which  was 
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done.     New    York    Life    Ins.    Co.    v. 
Aeasham  (C.  C.  A.)  250  F.  787. 

Where  the  answer  was  not  unfavor- 
able to  it,  defendant  cannot  complain 
in  the  appellate  court  of  the  allowance 
of  a  hypothetical  question.  Sharpies 
Separator  Co.  ▼.  Skinner  (C.  C.  A.) 
2ol  F.  25. 

In  an  action  for  malicious  prosecu- 
tion, based  on  arrest  of  plaintiff  on  a 
charge  of  embezzlement,  admission  in 
evidence  of  newspaper  clippings  giving 
an  accurate  account  of  the  arrest  was 
not  harmful  to  defendant.  Western 
Union  Telegraph  Co.  v.  Thomasson  (O. 
C.  A.)  251  F.  833. 

In  ejectment,  by  heir  at  law  of  devi- 
see by  win  authorizing  executrix  to  sell 
realty  only  if  personalty  was  insufficient 
to  pay  legacies,  against  defendant  claim- 
ing under  executrix's  bargain  and  sale 
deed,  admission  of  evidence  of  will  of 
executrix,  giving  her  own  estate,  sub- 
ject to  debts  and  charges,  to  her  daugh- 
ter for  life,  etc.,  held  harmless  to  plain- 
tiff. Fronsoe   v.  Bashnell    (C.   C.  A.) 
251  F.  850. 
Admission    in    evidence    of    certified 
*  copy  of  restored  transcript  of  appear- 
ance docket  of  probate  court,  so  far  as 
relating  to  sale  of  certain  other  real 
estate  of  testator,    held    harmless    to 
plauitiff.    Id. 

New  trial  cannot  be  granted  defend- 
ant, because  some  evidence  allowed  in 
rebuttal  was  repetition,  where  it  is  not 
evident  that  defendant  was  prejudiced. 
Harper  v.  Harper  (C.  C.  A.)  252  F.  39. 
In  a  servant's  action  for  injury  while 
oiling  a  loose  pulley,  any  error  in  the 
admission  of  testimony  on  a  long  cross- 
examination  that  screens,  subsequently 
placed  around  the  pulleys  to  exclude 
dust  and  particles  of  cotton,  would  also 
operate  to  protect  employes,  was  not 
80  harmful  as  to  require  a  reversal.  E. 
I  Du  Pont  de  Nemours  &  Co.  v.  Smith 
(C.  C.  A.)  252  F.  491. 

53.  —  Facts  otherwise  established. 

—An  objection  to  the  admission  of  a 
letter  in  evidence  on  the  ground  that 
it  was  a  copy  was  cured  by  the  subse- 
(loent  introduction  of  the  original. 
Lauderdale  County  v.  Kittel,  229  F. 
593, 143  C.  C.  A.  615. 

Admission  of  exhibit  over  objection 
^«ld  not  reversible  error,  where  no  ex- 
ception was  reserved  to  oral  testimony 
covering  substantially  the  main  facts 
contained  in  the  exhibit.  Good  Pine 
Lumber  Co.  v.  Duke,  229  F.  714,  144 
C.  C.  A.  124. 

Admission  of  opinion  of  witness  as  to 
uicompetency  of  defendant's  engineer 
«>«ld  not  reversible  error,  where  he 
stated  facts  from  which  sucji  incom- 
petency might  have  been  found.  Mis- 
^ti  Valley  Bridge  &  Iron  Co.  v. 
Blake,  231  F.  417,  145  C.  C.  A.  411. 

la  view  of  uncontradicted  testimony 
as  to  plaintiff's  injuries,  held,  any  er- 
'or  in  not  striking  out  a  physician's 


opinion  as  speculative  was  harmless. 
Chicago  Rys.  Co.  y.  Kramer,  234  F. 
245,  148  C.  C.  A.  147. 

The  erroneous  admission  of  evidence 
is  harmless,  where  similar  evidence  of 
more  forcible  character  is  admitted 
without  objection.  Waters  v.  Guile,  234 
F.  532,  148  C.  C.  A.  298.     " 

A  nonresponsive  answer  of  a  witness 
is  not  prejudicial,  where  merely  cumu- 
lative of  other  testimony  to  the  same 
general  effect  received  without  objec- 
tion.   Id. 

In  ejectment  for  a  mining  claim, 
where  defendant  contended  plaintiff's 
rights  were  lost  by  failure  to  do  assess- 
ment work,  but  admitted  he  had  driven 
off  one  sent  to  do  such  work,  improper 
admission  of  letter  written  by  such  per- 
son to  plaintiff's  predecessor  in  title, 
reciting  such  facts,  was  not  prejudicial, 
though  its  statement  of  the  threats  was 
slightly  different  from  defendant's. 
Ames  y.  Sullivan,  235  F.  880,  149  C. 
C.  A.  192. 

Ruling  that  map  of  commissioners  ap- 
pointed under  Webster-Ashburton  trea- 
ty of  1842,  relative  to  Canadian  bound- 
ary, was  conclusive,  held  harmless,  if 
erroneous,  though  the  treaty  an(}  com- 
missioners' report  was  not  introduced, 
for  the  court  took  judicial  notice  there- 
of. Daigle  ▼.  U,  S.,  237  F.  159,  150  O. 
C.  A.  305. 

The  admission  of  evidence  as  to  a 
fact  not  alleged  in  the  declaration  is 
harmless,  where  similar  evidence  had 
been  more  than  once  introduced  with- 
out objection,  and  defendant  admitted 
that  he  knew  the  condition  existed. 
Kalloch  V.  Hoagland,  239  F.  252,  152 
C.  O.  A.  240. 

Erroneous  admission  of  hearsay  tes- 
timony, corroborating  only  witness  tes- 
tifying to  fact  found  by  jury,  held  not 
necessarily  harmless,  on  theory  that  it 
did  not  affect  jury.  Klein  v.  Darnell, 
239  F.  844,  152  C.  C.  A.  630. 

Testimony  by  witness  that  he  had 
conversation  with  one  of  defendant's 
witnesses  is  harmless,  where  such  wit- 
ness had  substantially  admitted  facts 
referred  to  in  conversation,  as  is  tes- 
timony that  such  witness  had  a  con- 
versation with  another  of  defendant's 
witnesses,  without  stating  its  purport. 
Woo  Vey  v.  U.  S.,  242  F.  838,  155  C. 
C.  A.  426,  certiorari  denied  38  S.  Ct. 
60,  245  U.  S.  660,  02  L.  Ed.  535. 

Admission  of  written  statements, 
signed  by  plaintiff  after  injury,  held  not 
error,  where  they  contained  nothing 
materially  different  from  his  testi- 
mony. O'Brien  v.  Las  Vegas  &  T.  R. 
Co.,  242  F.  850,  155  C.  C.  A.  438. 

Admission  of  hypothetical  question 
not  justified  by  evidence  was  harmless, 
where  evidence  at  later  stage  warrant- 
ed question.  Erie  R.  Co.  v.  Linnekogel, 
248  F.  389,  160  C.  C.  A.  399. 

Plaintiff  in  error  cannot  complain  of 
mode  of  proving  fact  which  it  specifi- 
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cally  admitted.  Buckeye  Cotton  Oil  Co. 
V.  Sloan  (C.  C.  A.)  260  F.  712. 

The  admiBsion  of  testimony  is  harm- 
less, if  erroneous,  where  the  fact  elicit- 
ed was  established  by  other  competent 
evidence.  Sharpies  Separator  Co.  v. 
Skinner  (C.  C.  A.)  251  F.  25. 

In  action  for  criminal  conversation 
and  alienation,  although  suspicions  of 
wife's  daughters  as  to  improper  rela- 
tions of  their  mother  and  defendant 
were  incompetent,  the  error  of  admit- 
ting them  was  immaterial;  suspicions 
being  inevitable,  if  their  testimony  was 
true.  Harper  v.  Harper  (C.  C.  A.)  252 
F.  39. 

54.  —  Error  cured  by  witMrawa] 
or  instruotions^— Plaintiff,  who  had  for- 
merly been  a  station  agent  in  defend- 
ant's employ  in  British  Columbia,  was 
arrested  in  Buffalo  on  a  charge  based 
on  an  alleged  shortage  in  his  accounts 
and  held  for  extradition.  Upon  prom- 
ises by  defendant's  special  agent,  he 
waived  extradition  and  voluntarily 
crossed  the  border  into  Canada,  when, 
contrary  to  such  promises,  he  was 
placed  under  close  arrest  and  trans- 
ported 2,400  miles  in  a  public  railroad 
coaclv  and  subjected  daring  such  trans- 
portation to  humiliation  and  'unneces- 
sary brutality.  On  a  trial  for  false  ar- 
rest and  malicious  prosecution,  the  un- 
disputed facts  showed  that  there  was 
no  probable  cause.  A  witness  testified 
that  defendant's  auditor,  who  instigat- 
ed the  prosecution,  said  that  he  was 
not  sure  that  the  alleged  shortage  was 
anything  more  than  an  error  in  book- 
keeping, but  that  plaintiff  had  been 
snippy  to  him,  and  that  he^was  going 
to  make  it  as  hard  for  him  as  he  could. 
The  court  subsequently  struck  out  this 
testimony  and  told  the  jury  to  disre- 
gard it.  Held  that,  as  this  testimony 
could  have  left  no  possible  impression 
on  the  jury's  mind,  except  on  the  ques- 
tions of  probable  cause  and  the  amount 
of  damages,  its  subsequent  withdrawal 
cured  the  effect  of  its  admission,  since 
it  was  of  no  importance  on  the  ques- 
tion of  damages,  in  view  of  the  more 
important  matters  bearing  on  that 
question.  Canadian  Pac.  Ry.  Co.  v. 
Black  (C.  C.  A.)  230  F.  798,  145  C, 
C.  A.  108,  affirming  judgment  Black 
V.  Canadian  Pac.  Ry.  (D.  C.)  218  F. 
239. 

Error  in  admitting,  in  an  action  for 
breach  of  warranty  of  power,  evidence 
of  breakdowns  of  machinery,  held  not 
prejudicial,  in  view  of  the  instructions 
and  the  verdict.  B.  F.  Sturtevant  Co. 
v.  Champion  Fibre  Co.,  232  F.  1,  146 
C.  C.  A.  193. 

In  a  jury  trial,  the  admission  of  in- 
competent evidence  will  be  regarded  as 
harmless  error,  if  the  jury  are  instruct- 
ed to  disregard  it,  unless  the  evidence 
was  so  impressive  that  it  probably  af- 
fected the  verdict.  Oates  v.  U.  S.,  233 
F.  201,  147  C.  C.  A.  207. 

In  personal  injury  action  by  switch- 
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man,  erroneous  admission  of  evidence 
of  negligence  not  pleaded  held  harm- 
less, where  the  court  restricted  the 
jury  to  a  consideration  of  the  negli- 
gence alleged.  St.  Louis  Merchants' 
Bridge  Terminal  Ry.  Co.  v.  Schuerman, 
237  F.  1,  150  C.  C.  A.  203. 

Error  in  improperly  admitting  evi- 
dence as  to  damages  from  a  fire  escap- 
ing from  a  railroad  right  of  way  and 
burning  part  of  plaintiff's  pasture,  in 
which  he  was  feeding  cattle,  held  preju- 
dicial, despite  an  instruction  that  the 
jury  could  not  consider  certain  injuries 
to  cattle  for  which  defendant  was  not 
liable.  Chicago,  B.  &  Q.  R.  Co.  v. 
Gelvin,  238  F.  14,  151  C.  C.  A.  flU),  L. 
B.  A.  1917C.  983. 

Various  rulings  of  the  trial  court  on 
the  admission  of  evidence  in  an  ac- 
tion for  libel  considered,  and  held  not 
erroneous  when  taken  in  connection 
with  the  instructions  to  which  no  ob- 
jection was  made.  Examiner  Printing 
Co.  V.  Aston,  238  F.  459,  151  C.  C.  A. 
395,  affirming  judgment  Aston  ▼.  Ex- 
aminer Printing  Co.  (D.  C.)  226  F.  496. 

The  admission  of  defendant's  evidence 
and  the  exclusion  of  plaintiffs'  evidence 
on  an  issue  which  the  court  in  his 
charge  assumed  in  plaintiffs'  favor  was 
not  prejudicial  to  plaintiff.  Co-opera- 
tive Raw  Fur  Co.  v.  American  Credit 
Indemnity  Co.,  240  F.  67,  153  C.  O.  A. 
103. 

The  admission  of  irrelevant  and  in- 
competent evidence  in  an  action  for  un- 
lawful combination  and  discrimination 
held  prejudicial  to  plaintiff,  notwith- 
standing the  court's  charge  correctly 
defining  the  issues  and  instructing  the 
jury  to  disregard  other  questions  pre- 
sented by  the  evidence.  Frey  &  Son 
V.  Welch  Grape  Juice  Co.,  240  F.  114, 
153  C.  C.  A.  150. 

Plaintiff  in  error  cannot  complain  of 
admission  of  evidence  subsequently 
withdrawn  from  the  jury.  Buckeye 
Cotton  Oil  Co.  v.  Sloan  (C.  C.  A.)  250 
F.  712. 

56.  Exclusion  of  evldencow— In  action 
for  injuries  to  servant,  where  he  testi- 
fied that  he  did  not  examine  roof  where 
he  worked,  exclusion  of  cross-examina- 
tion as  to  his  examination  of  place  was 
without  prejudice.  Owl  Creek  Coal 
Co.  V.  Goleb,  232  F.  445,  146  C.  C.  A. 
439.  ^ 

In  proceeding  to  forfeit  potatoes  and 
vehicles  bringing  them  into  United 
States  from  an  island  in  St.  John  riv- 
er separating  same  from  Canada,  held 
that,  as  claimant  had  been  notified  that 
produce  from  the  island  was  dutiable, 
he  could  not  complain  of  exclusion  of 
evidence  as  to  monuments  offered  to 
show  that  he  in  good  faith  believed  is- 
land a  part  of  United  States.  Daigle 
V.  U.  S.,  237  F.  159,  150  C.  C.  A.  305. 

In  action  brought  in  .state  court  and 
then  removed  to  the  federal  court,  held, 
that  the  exclusion  of  evidence  showing 
the  applicability  of  the  federal  Employ- 
ers' Liability  Act  was  prejudicial.    At- 
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lantic  Coast  Line  R.  Go.  y.  Woods, 
238  F.  917.  151  C.  C.  A.  651. 

The  exclusion  of  plaintiff's  evidence 
on  an  issue  which  the  court  in  his 
charge  assumed  in  plaintifiTs  favor  was 
not  prejudicial  to  plaintiff,  po-opera- 
tive  Raw  Fur  Co.  v.  American  Credit 
Indemnity  Co.,  240  F.  67,  153  C.  C* 
A.  103. 

Exclusion  of  ^idence  that  defendant 
was  operating  lighter,  which  capsized, 
only  as  agent,  held  harmless,  where  its 
vice  president's  act  rendered  it  liable, 
even  though  only  an  agent.  Chiarello 
Bros.  Co.  V.  Pedersen,  242  F.  482,  155 
C.  C.  A.  258. 

Act  of  court  in  rejecting  some  of 
findings  in  previous  suit,  which  it  had, 
prior  to  trial,  determined  were  admissi- 
ble, held  harmless  to  plaintiffs ;  findings 
not  being  admissible  as  res  judicata. 
Bluefields  S.  S.  Co.  v.  United  Fruit  Co., 
243  F.  1,  155  C.  C.  A.  531. 

Exclusion  of  witness'  statement  that 
if  he  had  looked  he  could  have  seen 
the  cars  was  harmless,  as  such  testi- 
mony could  have  little,  if  any,  weight 
in  face  of  positive  statement  of  another, 
with  him  at  the  time,  that  he  looked 
and  did  not  see  them.  Pocahontas  Con- 
tol.  Collieries  Co.  v.  Johnson,  244  F. 
368,  156  C.  C.  A.  654,  certiorari  de- 
nied 38  S.  Ct.  14,  245  U.  S.  658,  62 
L.  Ed.  535. 

Exclusion  of  evidence  that  place  on 
railroad  right  of  way  where  decedent 
was  struck  was  part  of  a  highway  held 
immaterial,  in  view  of  the  evidence, 
where  court  ruled  that  rights  and  obli- 
gations were  the  same  as  on  a  high- 
way. Robbins  v.  Pennsylvania  Co.,  245 
P.  435.  157  C.  C.  A.  597. 

In' an  action  for  injuries  to  plaintifTs 
cows,  on  which  a  milking  machine  pur- 
chased from  defendant  had  been  used, 
the  exclusion  of  evidence  as  to  the  re- 
sults of  the  use  of  milking  machines  in 
other  dairies,  etc.,  held  not  reyersible 
error.  Sharpies  Separator  Co.  v.  Skin- 
ner (C.  C.  A.)  251  F.  25. 

Exclusion  of  evidence  in  an  action 
tried  to  a  jury  held  not  prejudicial  er- 
ror. Cohansey  Glass  Mfg.  Co.  v.  First 
Nat.  Bank  of  Philadelphia  (C.  C.  A.) 
251  F.  177. 

57.  —  Facts  proved  by  ather  evl- 
dflBce^-Where  witness  had  already  tes- 
tified to  the  same  fact  which  party 
Bought  to  prove  by  him,  refusal  to  per- 
mit him  to  reiterate  his  statement  held 
not  prejudidaL  Lauderdale  County  v. 
Kittel,  229  F.  593,  143  C.  C.  A.  615. 

Where  plaintiff  admitted  as  true  all 
that  would  have  appeared  from  reports, 
the  exclusion  of  such  reports  them- 
selves was  not  reversible  error.  Spring 
Garden  Ins.  Co.  of  Philadelphia,  Pa., 
V.  Wood,  233  F.  223,  147  C.  C.  A.  229. 

Error  in  limiting  the  cross-examina- 
tion of  plaintiff's  witness  is  not  preju- 
dicial to  defendant,  where  defendant 
was  permitted  in  the  course  of  his  own 
case  to  introduce  the  same  evidence  he 
sought  to  bring  out  from  plaintiff's  wit- 
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ness.  N,  P.  Sloan  Co.  v.  Uncasville 
Mfg.  Co.,  240  F.  680,  153  C.  C.  A.  478. 

Exclusion  of  question  calling  for 
opinion  of  witness  as  to  whether  plain- 
tiff's injuries  were  real  or  simulated 
held  harmless,  where  her  testimony 
showed  her  opinion  that  plaintiff's  sick- 
ness was  a  sham.  Delaware,  L.  &  W. 
R.  Co.  V.  Lanterman,  245  F.  548,  157 
C.  C.  A.  660. 

Where  the  court  found  that  a  fact 
was  established  by  other  evidence,  the 
rejection  of  evidence  offered  to  show 
such  fact  was  harmless,  if  erroneous. 
Virginia  &  West  Virginia  Coal  Co.  v. 
Charles  (D.  C.)  251  F.  83. 

58.  Direction    of    verdict.— Directing 

verdict  for  certain  defendants  was 
harmless;  no  acts  aimed  at  plaintiff 
having  been  done  by  them,  and  tiie  jury 
having  exonerated  the  other  defendant 
with  whom  they  were  alleged  to  have 
conspired.  Buckeye  Powder  Co.  v.  E. 
I.  Dupont  de  Nemours  Powder  Co.,  39 
S.  Ct.  38,  63  L.  Ed.  — . 

Where  directed  verdict  was  signed 
by  one  juror  designated  by  the  court, 
held  that  plaintiff  was  not  prejudiced 
because  all  the  jurors  did  not  sign  it 
or  select  their  own  foreman  to  sign  it. 
Bryan  v.  Louisville  &  N.  R.  Co.,  244 
F.  650,  157  C.  C.  A.  98,  writ  of  error 
dismissed  and  certiorari  denied  38  S. 
Ct.  334,  246  U.  S.  651,  664,  62  L.  Ed. 
921. 

59.  Submission  of  Issues.— In  action 
for  false  arrest  and  malicious  prosecu- 
tion, submission  of  question  of  proba- 
ble cause  held  harmless  to  defendant; 
it  appearing  as  a  matter  of  law  that 
there  was  no  probable  cause.  Cana- 
dian Pac.  Ry.  Co.  v.  Black,  230  F.  798, 
145  C.  C.  A.  108,  affirming  judgment 
Black  V.  Canadian  Pac.  Ry.  (D.  C.)  218 
F.  239. 

The  erroneous  submission  of  a  ques- 
tion of  law  to  the  jury  is  harmless, 
where  the  jury  correctly  decided  the 
question.  Continental  Public  Works 
Co.  V.  Stein,  232  F.  559,  146  C.  C.  A. 
517. 

Measure  of  damages  on  all  the  counts 
for  personal  injury  being  the  same,  re- 
fusal to  take  one  from  the  jury  was 
harmless,  where  a  verdict  could  be  di- 
rected for  plaintiff  on  another.  Chi- 
cago Rys.  Co.  V.  Kramer,  234  F.  245, 
148  C.  C.  A.  147. 

Where  it  is  impossible  to  determine 
whether  a  verdict  was  based  on  a 
ground  of  liability  improperly  submit- 
ted, the  submission  of  such  ground  of 
liability  is  prejudicial  error.  Murray 
V.  Third  Nat.  Bank  of  St  Louis,  234  F. 
481,  148  C.  C.  A.  247. 

Where  jury  by .  their  special  finding 
showed  that  they  correctly  interpreted 
written  correspondence  passing  be- 
tween parties,  erroneous  submission  of 
matter  was  harmless.  Philadelphia 
Casualty  Co.  v.  Thacher,,236  F.  869, 
150  C.  C.  A.  131. 

In  a  servant's  action,  the  refusal  of 

(401) 


§  1591 


TBK  JUDICIABT 


(Tit.  13 


instructions  taking  from  the  jury  a 
question  of  negligence  not  raised  by 
the  evidence,  as  well  as  an  issue  of 
damages  not  raised,  held  prejudicial. 
United  States  Cast  Iron  Pipe  &  Foun- 
dry Co.  V.  Eastham,  237  F.  185,  150  C. 
C.  A.  331. 

Though  court  might  have  told  jury 
that  transmission  of  fire  alarms  was 
consideration  for  contract,  held  that 
submission  of  this  question  could  not 
be  complained  of  where  the  jury  found 
the  contract  as  the  court  would  have 
charged.  Missouri  Dlst.  Telegraph  Co. 
v.  Morris  &  Co.,  243  F.  481,  15G  C.  O. 
A.  179,  appeal  dismissed  38  S.  Ct.  11, 
245  U.  S.  651,  62  L.  Ed.  531. 

In  action  for  personal  injuries,  where 
plaintiff  attacked,  as  having  been  pro- 
cured by  fraud,  release  set  up  by  de- 
fendant, submission  to  jury,  trying  ac- 
tion for  damages,  of  question  of  fraud 
for  advisory  verdict,  held  prejudicial 
error.  Union  Pac.  R.  Co.  v.  Syas,  246 
F.  561,  158  C.  C.  A.  531. 

Where  it  would  have  been  duty  of 
court  to  have  directed  verdict  on  an  is- 
sue in  condemnation  proceeding,  refus- 
al of  court  to  submit  that  issue  to  jury 
was  harmless,  though  erroneous.  Lou- 
isville &  N.  R.  Co.  v.  Western  Union 
Telegraph  Co.,  249  F.  385,  161  C.  C. 
A.  359. 

Where  in  slander  suit  one  of  two 
counts  should  not  have  been  submitted, 
and  verdict  was  general  and  no  appor- 
tionment was  possible,  judgment  for 
plaintiff  must  be  reversed  and  new  trial 
granted.  Buckeye  Cotton  Oil  Co.  v. 
Sloan  (C.  C.  A.)  250  F.  712. 

Where  the  court  rendered  judgment 
for  defendant,  the  refusal  to  sustain  de- 
fenflant's  demurrer  to  the  evidence,  if 
errbneous,  was  harmless.  Virginia  & 
West  Virginia  Coal  Co.  v.  Charles  (D. 
C.)  251  F.  83. 

60.  Instructions.— In  action  for  slan- 
dering one  by  saying  his  cash  and  stock 
were  short,  error  in  instructions  taking 
from  jury  questions  as  to  whether  lan- 
guage used  was  only  a  charge  of  irreg- 
ularity or  negligence,  held  prejudicial. 
Grand  Union  Tea  Co.  v.  Lord,  231  F. 
390,  145  C.  C.  A.  3S4. 

Error  in  instructions  on  materiality 
of  representations  in  application  for 
life  policy  relating  to  insured's  age  and 
use  of  intoxicants  do  not  warrant  re- 
versal, where  answers,  if  false,  were  not 
such  as  to  avoid  policy.  American  Tem- 
perance Life  Ins,  Ass'n  of  City  of  New 
York  V.  Solomon,  233  F.  213,  147  C.  C. 
A.  219. 

In  a  tort  action  for  damages,  where 
the  facts  were  such  that  it  could  not 
be  certain  that  the  jury  would  have  al- 
lowed interest  as  part  of  the  damages, 
no  demand  before  suit  being  shown,  an 
instruction  that  interest  should  be  al- 
lowed is  prejudicial  error.  Arnold  y. 
Horrigan,  238  F.  39,  151  C.  C.  A.  115. 

61.  —  Applicability.— In  assumpsit 
by  a  sales  agent,  submitted  on  the  com- 
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mon  counts,  held,  that  an  instruction 
allowing  recovery  of  the  commissions 
provided  amounted  to  reversible  error; 
the  sales  agent  not  having  consummat- 
ed the  sale.  American  Locomotive  Co. 
v.  Harris,  239  F.  234, 152  C.  C.  A.  222. 
Where  there  was  no  evidence  tending 
to  show  that  deceased  changed  his  mind 
and  decided  to  accept  renewal  certificate 
of  accident  policy  after  expiration  of 
poUcy  in  force  when  it  was  tendered, 
that  part  of  instruction  on  renewal  of 
policy  which  requires  insured  to  accept 
same  before  expiration  of  old  poUcy 
was  harmless,  if  erroneous.  Brawner 
V.  Royal  Indemnity  Co.,  246  F.  637,  158 
\j»  \j.  A.  o9o. 

62.  —  Refusal  tc  diarne.— Master 
has  no  valid  cause  for  complaint  be- 
cause requested  instruction  was  modi- 
fied to  exclude  assumption  of  risk  of 
extraordinary  danger  created  by  cus- 
tomary methods,  and  ignored  question 
of  knowledge  of  such  methods,  unless 
customary  method  was  one  that  rea- 
sonably careful  employer  would  have 
adopted.  C^hesapeake  &  O.  Ry.  Co.  v. 
Proffitt,  36  S.  Ct.  620,  241  U.  S.  462, 
60  L.  Ed.  1102,  affirming  judgment  218 
F.  23,  134  0.  O.  A.  37. 

Any  error  in  failing  to  charge  in  ac- 
tion for  threefold  damages  brought  un- 
der Anti-Trust  Act.  §  7  (Comp.  St, 
1916,  §  8829),  by  shippers  against  ocean 
carriers,  that  burden  was  on  plaintiffs 
to  show  that  rates  were  excessive,  does 
not  require  remand  where  the  court 
carefully  instructed  as  to  the  estimate 
by  the  jury  of  aU  the  elements  of  the 
judgment.  Thomsen  v.  Cayser,  37  S. 
Ct.  353,  243  U.  S.  66,  61  L.  Ed.  597, 
reversing  judgment  Union  Castle  Mail 
S.  S.  Co.  V.  Thomsen,  190  F.  536,  111 
C.  C.  A.  368,  and  Id.  190  F.  1022,  111 
C.  C.  A.  674. 

Where  the  facts  from  which  the  jury 
were  instructed  to  infer  waiver,  of  the 
requirement  of  notice  were  uncontro- 
verted,  plaintiff  cannot  complain  of  the 
refusal  of  a  charge  that  the  order  had 
waived  the  requirement.  Parrish  v.  Or- 
der of  United  Commercial  Travelers  of 
America,  232  F.  425,  146  C.  C.  A.  419. 

In  an  action  to  recover  a  payment  by 
bankrupt  corporation  discharging  a 
loan  made  by  defendant  to  one  of  its 
officers,  refusal  of  a  charge  raising 
question  whether  defendant  had  reason 
to  believe  officer  was  using  funds  of 
corporation  held  not  prejudicial  to 
plaintiff  in  view  of  other  charges  giv>en. 
Smith  V.  Robins,  236  F.  114,  149  C. 
C.  A.  324. 

In  an  action  for  breach  of  contract  to 
make  monthly  deliveries  of  coal,  where 
damages  awarded  were  less  than  those 
which  defendant  admitted  if  contract 
was  made,  and  court  failed  to  charge  on 
damages  in  view  of  an  agreement  to 
spread  deliveries  over  entire  month, 
held,  that  failure  was  prejudicial.  New 
Tork  &  Philadelphia  Coal  &  Coke  Co. 
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T.  Meyersdale  Coal  Co.,  236  F.  536,  149 
C.  C.  A.  588. 

Refusal  of  instruction  as  to  contribu- 
tory negligence  of  deceased,  killed  by 
car  in  mine,  jf  he  did  not  look,  held 
harmless,  there  being  insufficient  evi- 
dence to  overcome  presumption  that  he 
looked  and  failed  to  see  the  car.  Po- 
cahontas Consol.  Collieries  Co.  v.  John- 
son, 244  F.  368,  156  C.  C.  A.  654,  cer- 
tiorari denied  38  S.  Ct.  14,  245  U.  S. 
658. 62  L.  Ed.  535. 

63.  —  Error  cured  by  verdict. -«* 
Where  plaintiff  was  entitled  to  judg- 
ment and  verdict  in  its  favor  under  un- 
disputed evidence,  errors  in  instructions 
are  not  prejudicial.  Hamilton  Iron  & 
Steel  Co.  V.  Groveland  Mining  Co.,  233 
F.  388, 147  C.  C.  A.  324. 

In  action  on  construction  contract, 
held  that  any  error  in  instructions  as 
to  effect  of  action  of  engineer  was  cur- 
ed by  deduction  from  verdict  of  amount 
sufficient  to  complete  contract  accofd- 
inf  to  finding  of  engineer.  Stark  Elec- 
tric R.  Co.  V.  McGinty  Contracting  Co., 
238  F.  657,  151  C.  C.  A.  507. 

In  an  action  against  owner  of  de- 
livery automobile  by  plaintiff,  who  was 
struck  by  same  while  on  sidewalk,  in- 
struction presenting  doctrine  of  res  ipsa 
loquitur  while  improper,  plaintiff  hav- 
ing called  driver  of  the  car,  who  testi- 
fied as  to  defects  in  steering  apparatus 
causing  accident,  was  harmless  as  to 
defendant,  where  evidence  justified  ver- 
dict in  favor  of  plaintiff.  Jacob  v. 
Ivins  (C.  C.  A.)  250  F.  431. 

Where  jury  found  that  brakeman  was 
piilty  of  no  contributory  negligence, 
error  of  court  in  failing  to  charge,  ac- 
tion being  governed  by  federal  Employ- 
ers' Liability  Act,  that  his  contributory 
negligence  would  diminish  recovery, 
was  harmless.  Harris  v.  St.  Louis  &  S. 
F.  R.  Co.  (Mo.  App.)  200  S.  W.  111. 

64.  Judgment  er  decreowFailure  to 

allow  for  supposed  increase  of  travel  in 
reduction  of  rates  does  not  require  re- 
versal of  decree  enjoining  enforcement 
of  state  regulation  of  rates  for  intra- 
state traffic  on  an  interstate  carrier  as 
confiscatory.  Rowland  v.  Boyle,  37  S. 
Ct  577,  244  U.  S.  106,  61  L.  Ed.  1022, 
affirming  decree  Boyle  v.  St.  Louis  &  S. 
F.  R.  Co.  (D.  C.)  222  F.  539. 

In  a  suit  to  enjoin  officers  of  labor 
anions,  the  error,  if  any,  in  enjoining 
them  only  in  their  individual  capacities 
and  not  in  their  official  capacities  could 
not  be  complained  of  by  them.  Hitch- 
man  Coal  &  Coke  Co.  v.  Mitchell,  38 
Snp.  Ct.  65,  245  U.  S.  229,  62  L.  Ed. 
260,  L.  R.  A.  1918C,  497,  Ann.  Cas. 
1^8B,  461,  reversing  decree  Mitchell 
V.  Hitchman  Coal  &  Coke  Co.,  214  F. 
^,  131  C.  C.  A.  425,  which  reversed 
decree  Hitchman  Coal  &  Coke  Co.  v. 


Mitchell  (D.  C.)  202  F.  512.  Mandate 
stayed  38  S.  Ct.  190. 

The  failure  of  the  court  to  make  spe- 
cial findings. of  fact  before  judgment,  oi 
to  make  its  subsequent  findings  as  ot 
the  day  of  the  triaj,  is  not  prejudicial 
to  plaintiff  in  error.  Panama  H.  Co.  v. 
Beckford,  231  F.  436,  145  C.  C.  A.  430. 

Where  under  Code  Civ.  Proc.  S.  D. 
§  321,  and  Laws  S.  D.  1903.  c.  117, 
judgment  of  federal  District  Court  of 
South  Dakota  could  be  made  a  lien  by 
filing  copy  with  the  clerk  of  the  state 
circuit  court,  error  of  district  court  in 
declaring  its  judgment  a  lien  is  harm- 
less. Cooper  V.  Jewett,  233  F.  618, 147 
C.  C.  A.  42a 

In  suit  by  surety  for  reimbursement 
for  sums  paid  to  satisfy  judgment 
against  himself  and  principal,  principal 
cannot  complaiu  that  court  improperly 
allowed  surety  to  recover  costs  expend- 
ed in  such  suit,  where  surety  was  de- 
nied larger  sums  to  which  he  was  en- 
titled.   Id. 

Where,  in  an  action  tried  to  court 
without  a  jury,  interest  on  amount  due 
plaintiff  was  wrongfully  withheld,  and 
such  interest  exceeded  an  item  asserted 
to  have  been  erroneously  allowed,  judg- 
ment may  be  affirmed  by  reviewing 
court  Hughitt  v.  Wayne  County  Secu- 
rities Co.  (C.  C.  A.)  251  F.  57. 

Legal  effect  of  extension  of  railroad 
receivership  to  income  of  property  cov- 
ered by  mortgage  on  part  of  system  be- 
ing to  impound  earnings,  etc.,  for  bene- 
fit of  bondholders  under  that  mortgage, 
there  was  no  prejudicial  error  in  court's 
refusal  to  make  more  specific  order  for 
impounding  income.  Bankers'  Trust 
Co.  V.  Missouri,  K.  &  T.  Ry.  Co.  (C.  C 
A.)  251  F.  789.' 

Judgment  of  foreclosure  against 
Oklahoma  property  is  not  open  to  ob- 
jection on  the  ground  that  by  Rev. 
Laws  Okl.  1910,  §  5162,  no  order  of 
sale  could  issue  until  the  expiration  of 
six  months  from  its  entry,  where  no 
sale  had  occurred,  though  nearly  a  year 
had  elapsed.  Finley  v.  Halliburton  (C. 
C.  A.)  251  F.  860. 

65.  Reference^^W  h  e  r  e  admiralty 
court  had  jurisdiction  of  res  and  par- 
ties, order  directing  commissioner  to 
hear  and  determine  issues,  while  er- 
roneous, was  not  jurisdictional  error; 
commissioner  having  treated  reference 
direction  as  one  to  compute  and  assess 
damages.  The  Bronx,  246  F.  809,  159 
C.  C.  A.  111. 

66.  Dismissal.— Where  dismissal  of 
suit  was  proper,  plaintiff  was  not  prej- 
udiced whether  court  dismissed  same 
on  motion  or  on  its  own  motion.  Por- 
ter V.  Coble,  246  F.  244,  158  C.  C.  A. 
404. 
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§  1592.  (R.  S.  §  955.)     Death  of  parties. 


I.  ABATEMENT  OR  SURVIVAL  OF 

ACTION 

7.  Survivability  determined  by  eom- 
mon  law  or  iocal  statute— Actions  of 
tort.— See  The  Student  (D.  Q.)  238  F. 
936. 

8.  —  Action  on  federal  statute^- 

An  action  to  recover  internal  revenue 
taxes  erroneously  collected  is  assump- 
sit on  an  implied  contract  and  sur- 
vives against  the  personal  representa- 
tives of  the  collector  if  he  dies  pend- 
ing the  suit.  Philadelphia,  H.  &  P.  R. 
Co.  V.  Lederer  (D.  C.)  239^.  184,  judg- 
ment affirmed  (O.  G.  A.)  242  F.  492. 

9.  —  Action  on  federal  penal  stat- 
ute—An action  by  the  receiver  of  an 
insolvent  national  bank  against  its  di- 
rectors, to  recover  for  losses  sustain- 
ed through  their  misconduct  or  negli- 
gence, for  the  benefit  of  creditors  and 
stockholders,  is  ez  contractu,  and  sur- 


vives the  death  of  a  defendant.    Bates 
Y.  Dresser  (D.  C.)  229  F.  772. 

Where  recovery  for  the  results  of  a 
monopolistic  conspiracy  is  sought  un- 
der Sherman  Act,  §  7  (Gomp.  St.  1916, 
§  8829),  the  action  will  survive  against 
the  estate  of  a  decedent  in  case  he  se- 
cured some  benefit  at  the  expense  of 
plaintiff.  United  Copper  Securities  Co. 
V.  Amalgamated  Copper  Co.,  232  F. 
574,  140  G.  C.  A.  532. 

II.  CONTINUANCE     OR     REVIVAL 
OF    ACTION 

27.  Continuance  of  suitw— By  surviv- 
ing partner  in  action  by  firm  on  con- 
tract, see  Jones  v.  Pettingill,  245  F. 
269,  157  C.  C.  A.  461,  certiorari  de- 
nied Pettingill  v.  Jones,  38  S.  Ct  61, 
245  U.  S.  663,  62  L.  Ed.  536. 

Cited    witliout    definite    application. 

Van  Choate  v.  General  Electric  Co.  (D. 
C.)  245  F.  120. 


§  1593.  (R.  S.  §  956.)     Death  of  one  of  several  plaintiffs  or  de- 
fendants. 


Survivability  of  actions^— In  action  on 
contract  made  with  plaintiffs  as  part- 
ners, where  one  died,  action  held  prop- 
erly permitted  to  proceed  in  the  name 
of    the    Survivor,    under    this   section. 


Jones  V.  PettingiU,  245  F.  269,  157  C. 
G.  A.  461,  certiorari  denied  Pettingill 
V.  Jones,  38  S.  Ct  61,  245  U.  S.  663, 
62  L.  Ed.  536. 


§  1594.  (Act  Feb.  8,,  1899,  c  121.)     Death,  expiration  of  term,  etc., 
of  officer  sued  in  official  capacity,  etc. 


See  Pullman  Co.  v.  Knott,  37  S.  Ct 
428,  243  U.  S.  447,  61  L.  Ed.  841. 

Necessity  of  pendency  of  suit.— This 

section     does     not     authorize     action 
against   collector   of   internal   revenue 


to  recover  taxes  paid  his  predecessor, 
where  only  pending  proceeding  was 
a  claim  for  refund.  Philadelphia,  H.  & 
P.  R.  Co.  V.  Lederer,  242  F.  492,  155 
C.  C.  A.  268.  affirming  judgment  (D. 
C.)  239  F.  184. 


JUDGMENTS.  COSTS,  EXECUTIONS,  AND  MONEYS  PAID  INTO  COURT 

§  1605.  (R.  S.  §  966.)     Interest  on  judgments. 


Period  during  whicli  interest  is  com- 
puted.—Decree  on  appeal  increasing  al- 
lowance for  salvage  will  draw  interest 
from  date  of  District  Court  decree. 
The  Kia  Ora  (C.  C.  A.)  252  F.  507. 

Where,  In  a  suit  covered  by  a  bond  to 
indemnify  against  costs  from  litigation, 
in  the  United  States  District  Court, 
costs  had  been  taxed  several  years  aft- 

§   1606.  (Act  Aug.   1,   1888,  c. 
States  courts  to  be  liens  on 

13.  Persons  entitied  to  iien.— Under 
this  section,  Laws  N.  C.  1889.  c.  439, 
and  Peirs  Revisal  N.  C.  §  574,  held 
that  judgments  in  favor  of  United 
States  against  surety  on  distillers' 
bonds  became  liens  on  his  property. 
U.  S.  V.  Minor,  235  F.  101,  148  C.  G. 
A.  595. 

18.  Priority  of  iienw— As  a  term  of 
court  in  West  Virginia  may  last  a  num- 

(404) 


er  the  judgment  therein  for  costs  and 
damages,  the  obligee  may  recover,  in 
addition  to  such  costs,  interest  thereon 
from  the  date  of  judgment,  under  this 
section  and  Gomp.  Laws  Mich.  1897,  |§ 
4865,  10308.  City  of  Owosso  v.  Bar- 
ber Asphalt  Paving  Co.  (Mich.)  158  N. 
W.  230. 


729,  §  1.)     Judgments  of  United 
property,  etc. 

ber  of  days  or  weeks,  judgments  ren- 
dered at  various  times  during  the  term 
are  presumed,  as  regards  priority  be- 
tween themselves,  to  relate  baclc  to  the 
first  day  of  the  term,  and  as  liens  they 
are  equal,  although  the  lien  to  be  pre- 
served, etc.,  must  be  docketed  in  ac- 
cordance with  Code  W.  Va.  1913,  c. 
139,  §  6  (sec.  5098).  In  re  McGraw 
(D.  C.)  254  F.  442. 
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§  1607.  (Act  Aug.  1,  1888,  c.  729,  §  2.)     Indices  of  judgment  rec- 
ords to  be  kept  by  clerks. 

Records  open  to  Inspeotlon.— The  con-  siring  to  examine  the  same,  on  doe 
tents  of  a  public  record  office  are  al-  application  to  the  official  in  charge, 
ways  at  the  service  of  a  person  de-      Miller  v.  Moise  (G.  G.)  168  F.  940. 

§  1608.  (R.  S.  §  967.)     When  judgments  of  United  States  courts 
cease  to  be  liens. 


Operation  as  to  Jadgmonts  In  favor 
•f  United  States^Notwithstanding  this 
section,  judgments  in  favor  of  the  Unit- 
ed States  held  not  barred  by  limitations 
(Pell*8  Hevisal  N.  G.  §  391).  U.  S.  v. 
Minor,  235  F.  101,  148  G.  G.  A.  695. 

Suit  to  subjeot  property  to  Judgment 
Is  favor  of  governmentw^ince  this  sec- 


tion, as  to  duration  of  lien,  does  not 
apply  to  the  government,  held,  that  suit 
would  not  lie  to  subject  property  to 
judgments,  as  government  had  complete 
and  adequate  remedy  by  issuance  of  fi. 
fa.  or  execution.  U.  S.  t.  Minor  (D.  G.) 
243  F.  053. 


§  1609.  (R.  S.  §  968.)     Plaintiff  or  petitioner  recovering  less  than 
certain  amounts  to  recover  no  costs. 


Recovery  on  part  of  several  oount8.F— 

Where  plaintiif  prevailed  on  first  count 
of  its  declaration,  though  unsuccessful 
on  second,  it  was,  having  recovered 
more  than  $500,  entitied  to  costs  un- 
der this  section.  West  End  St.  Ry.  Go. 
V.  Malley,  246  F.  625,  158  G.  G.  A.  581, 
certiorari  denied  38  S.  Gt  423,  246  U. 
8.  671,  62  li.  Ed.  931. 

On  recovery  in  an  action  at  law  for 
infringement,  the  costs  are  taxable  to 


defendant,  although  the  action  was 
based  on  two  patents,  and  the  issues 
as  to  one  were  withdrawn  from  the 
jury.  Sears,  Roebuck  &  Go.  y.  Pearce 
(G.  G.  A.)  253  F.  960. 

Dismissal  for  want  of  jHrisdictlon.— 
Where  a  patent  infringement  suit  was 
dismissed  for  want  of  jurisdiction,  no 
costs  could  be  taxed.  United  States 
Envelope  Go.  v.  Transo  Paper  Go.  (D. 
G.)  229  F.  576. 


§  1614.  (R.  S.  §  973.)     Costs  not  recoverable  in  certain  suits  for 
infringement  of  patent,  unless  disclaimer  entered,  etc. 

Cited    without    definite    applieation. 

Scars,  Roebuck  &  Go.  ▼•  Pearce  (G. 
G.  A.)  253  F.  960. 

§  1615.  (R.  S.  §  974.)     When  costs  of  prosecution  to  be  paid  by  de- 
fendant. 


Costs  of  preliminary  examination^— 

A  judgment  requiring  defendants  to  pay 
the  costs  of  the  cause  does  not  require 
payment  of  the  costs  of  the  preliminary 
examination,  if  the  court  had  discretion 
to  make  such  requirement  under  this 
section.  U.  S.  v.  Smith  (D.  G.)  240  F. 
756. 

Costs  to  which  this  section  declares 
defendant  subject,  when  judgment  is 
rendered  against  him  in  prosecution  for 
fine  or  forfeiture,  held  only  those  of  ' 
trial  under  indictment,  and  not  of  pre- 
liminary trial,  governed  by  Rev.  St.  { 
1014  (Gomp.  St.  1916,  §  1674).  U.  S.  v. 
Briebach  (D.  G.)  245  F.  204. 

Despite  the  amendment  of  Rev.  St. 
H  5399,  5406,  by  Criminal  Code,  S§ 
135,  136  (Comp.  St  1916,  §§  10305, 
10306),  United  States  commissioner  is 
not  a  court,  and  costs  of  preliminary 
hearing  before  him  cannot,  under  Rev. 
8t  iS  974,  1014  (Comp.  St.  1916,  §§ 
1615,  1674),  be  assessed  against  the 
defendant.  U.  S.  ▼.  Schwartz  (D.  G.) 
249  P.  755. 

Action  for  penalty.— An  action  to  re- 
cover penalties  under  Hours  of  Service 


Act  March  4,  1907,  c.  2939,  {  3  (Comp. 
St.  1916,  i  8679),  is  a  £ivU  action,  in 
which  on  recovery  plaintiff  is  entitied 
to  tax  its  costs  and  disbursements.  U. 
S.  V.  Minneapolis,  St.  P.  &  S.  S.  M. 
Ry.  Go.  (P.  G.)  235  F.  951. 

Convlotlon    of    erimlnal    oontempt^— 

Under  this  section  costs  may  be  assess- 
ed against  defendant  convicted  in  a 
criminal  contempt  proceeding,  regard^ 
less  of  Judicial  Code,  §  268  (Comp.  St. 
1916,  §  1245),  authorizing  punishment 
by  fine  and  imprisonment.  Gates  v.  U. 
S.,  233  F.  201,  147  C.  C.  A.  207. 

Security  for  costs.— In  view  of  this 
section.  Judicial  Code,  §  128,  and  Act 
Feb.  6,  1880,  §  6,  Rev.  St.  §  1000 
(Comp.  St.  1916,  §§  1120,  1660),  au- 
thorizes the  taking  of  security  for  costs 
on  writ  of  error  in  a  criminal  case, 
where  the  court  had  exercised  its  juris- 
diction to  adjudge  the  costs  against  the 
defendant  though  the  writ  was  not  a 
supersedeas.  American  Surety  Co.  v. 
U.  S.,  239  F.  680,  152  G.  G.  A.  514. 
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§  1622.  (R.  S.  §  981.)     Taxation  of  fees  of  witness  before  a  com- 
missioner. 

Cited    without    definite    application, 
Safford  v.  U.  S.  (C.  C.  A.)  252  F.  471. 

§  1623.  (R.  S.  §  982.)     Attorney  liable  for  costs  vexatiously  in- 
creased by  him. 


Expense  of  procuring  expert  wit- 
nessee.^Iii  view  of  this  section  plain- 
tiff, who  delayed  dismissal  until  the 
eve  of  trial,  cannot  be  taxed  with  ex- 
penditures by  defendant  to  procure  nec- 


essary expert  witnesses,  and  defendant 
is  entitled  to  only  the  asual  witness 
fees.  Bone  v.  Walsh  Const.  Co.  (D. 
C.)  236  F.  901. 


§  1624.  (R.  S.  §  983.)     Bill  of  costs,  how  taxed. 


II.  TAXATION    OF    COSTS   IN 
GENERAL 

4.  Want  of  Jurisdiction,  dismissal, 
and  nonsuitd-— In  equity,  see  note  33, 
post 

Where  an  action  was  dismissed  on 
the  defendant's  special  plea  to  the  ju- 
risdiction, the  court  is  without  author- 
ity to  award  costs.  Budris  v.  Consol- 
idation Coal  Co.  (D.  C.)  251  F.  673. 

8.  Order  taxing  costs.— On  reversal 
of  judgment  '*with  costs,"  costs  of  first 
trial,  resulting  in  a  mistrial,  and  sec- 
ond trial,  resulting  in  verdict  for  de- 
fendant, held  taxable  against  defend- 
ant, in  view  of  long  established  cus- 
tom. Frey  &  Son  v.  Welch  Grape 
Juice  Co.    (D.  C.)  242  F.  1004. 

11.  Appeal  from  taxation  of  costs.— 
An  order  allowing  attorney's  fees  will 
/be  reversed  where  there  is  no  proof  of 
the  value  of  the  legal  services  in  the 
amount  allowed  or  any  other  amount 
England  v.  Commercial  Bank  of  New 
Madrid,  Mo.,  242  F.  813,  155  C.  C.  A. 
401. 

ill.  FEES  AND  EXPENSES— TAX- 
ATION  AS  COSTS 

IS.  In  general  J— Courts  exercise  a 
discretion,  in  the  taxation  of  costs  and 
disbursements,  in  determining  what  are 
necessary  and  reasonable  items.  U.  S. 
v.  Minneapolis,  St.  P.  &  S.  S.  M.  By. 
Co.   (D.  C.)  235  F.  951. 

An*  action  to  recover  penalties  under 
Hours  of  Service  Act  March  4,  1007,  § 
3  (Comp.  St  1916,  §  8G79),  is  a  civU 
action,  in  which,  on  recovery,  plaintiff 
is  entitled  to  tax  its  costs  and  dis- 
bursements.   Id. 

14.  Costs  unnecessarily  Incurred.— In 

a  creditors'  suit,  where  complainant  is 
successful,  his  counsel  are  entitled  only 
to  their  reasonable  and  necessary  dis- 
bursements. Central  Trust  Co.  of  New 
York  V.  United  States  Light  &  Heating 
Co.,  233  F.  420,  147  C.  C.  A.  356. 

15.  Attorney's  fees.— A  contingent 
fee  contract  does  not  give  the  attorney 
such  an  interest  in  the  case  as  to  en- 
title him  to  appear  therein  after  its  re- 
moval to  a  federal  court  which  had 
disbarred  him.  Leonard  v.  Toledo,  St 
L.  &  W.  R.  Co.  (D.  C.)  232  F.  281. 
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18.  Expense      of      exhibits^— Where 

plaintiff  delayed  his  dismissal  until  the 
eve  of  trial,  defendant  cannot  be  allow- 
ed as  costs  of  disbursement  for  the 
preparation  of  models  for  various  al- 
leged anticipating  structures.  Bone  v. 
Walsh  Const  Co.  (D.  C.)  235  F.  901. 

20.  Expense  of  printlngi^— Under  thia 
section  cost  of  printing  record  in  pat- 
ent infringement  suit,  as  required  by 
District  Court  rule  11,  held  taxable. 
Christensen  v.  General  Electric  Co.  (D. 
C.)  248  F.  284. 

21.  Expense  of  copies.— Under  this 
section,  defendant,  where  plaintiff  de- 
layed dismissal  until  the  eve  of  trial, 
is  entitled  to  tax  as  costs  disbursement 
for  certified  copies  of  patents  and  pub- 
lications which  would  necessarily  have 
been  used.  Bone  v.  Walsh  Const  Co. 
(D.  C.)  236  F.  901. 

22.  Stenographer's  charges.- The  fee 
paid  to  a  stenographer  for  a  copy  of 
his  minutes  for  convenience  and  use  of 

•  a  party  on  the  trial  is  not  taxable  aa 
costs  under  this  section.  Stallo  v.  Wag- 
ner, 245  F.  (B36, 158  C.  0.  A.  64. 

IV.  PERSONS   ENTITLED   TO,  AND 
PERSONS  LIABLE  FOR,  COSTS 

29.  ''Prevailing  party."- The  prevail- 
ing party  in  any  action  is  one  in  whose 
favor  the  decision  or  verdict  is  render- 
ed and  judgment  entered.  U.  S.  v.  Min- 
neapolis, St.  P.  &  S.  S.  M.  Ry.  Co.  (D. 
C.)  235  F.  951. 

The  United  States,  when  the  prevail- 
ing party  plaintiff  in  an  action  at  law, 
is  entitled  to  recover  costs  and  dis- 
bursements, usually  in  conformity  to 
the  state  practice,  when  no  specific  pro- 
vision is  made  therefor  by  a  federal 
statute.     Id. 

30.  —  Partial  success.— A  trustee  in 
bankruptcy  held  not  entitled  to  recover 
costs  made  on  a  supplemental  bill  on 
which  he  did  not  recover,  although  suc- 
cessful generally  in  the  suit  Babbitt  v. 
Read,  230  F.  42.  149  C.  C.  A.  252,  af- 
firming decree  (D.  C.)  215  F.  395. 

On  recovery  in  an  action  at  law  for 
infringement  the  costs  are  taxable  to 
defendant,  although  the  action  was  bas- 
ed on  two  patents,  and  the  issues  as  to 
one    were   withdrawn   from    the   jury. 
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Sears.  Roebuck  &  Go.  v.  Pearce  (G.  G. 
A.)  253  F.  960. 

V.  COSTS  IN    EQUITV  AND   ADMI- 
RALTY 

33.  Taxation^— Where,  in  a  creditors' 
suit,  a  fund  is  recovered  or  protected 
by  Uie  exertions  of  complainant's  coun- 
sel, it  is  proper  for  the  court,  out  of 
the  fund,  to  allow  fees  to  complain- 
ant's counsel.  Gentral  Trust  Co.  of 
New  York  v.  United  States  Light  & 
Heating  Co.,  233  F.  420,  147  G.  G.  A. 
356. 

Where,  in  suit  to  restrain  construc- 
tion of  railroad,  defendant  asked  as* 
sessment  of  damages  to  which  com- 
plainant might  b€  entitled,  costs  held 
properly  imposed  on  defendant.  East- 
ern Oregon  Land  Go.  v.  Deschutes  R. 
Co.,  246  F.  400,  158  G.  G.  A.  464,  re- 
Tersing  deeree  Same  ▼.  Des  Chutes  R. 
Co.  (1).  0.)  213  F.  897.  Certiorari  de- 
nied Deschutes  R.  Co.  y.  Eastern  Ore- 
gon Land  Co.,  38  S.  Ct  192,  245  U.  S. 
672,  62  L.  Ed.  540. 

Where  general  bondholders  of  canal 
company,  which  was  controlled  by  rail- 
road company,  recovered  against  lat- 
ter and  compelled  it  to  pay  sum  of 
nearly  |2,000,000  for  distribution  among 
bondholders,  proceeding  must  be  deem- 
ed adverse  as  to  railroad  company, 
though  it  held  some  bonds  of  canal 
company,  and  in  allowing  attorney's 
fees  nothing  should  be  charged  against 
bonds  held  by  railroad  company.  Brown 
V.  Pennsylvania  R.  Go.  (D.  C.)  250  F. 
613. 

Award  of  $200,000  in  favor  of  attor- 
neys for  holders  of  bonds  of  canal  com- 

§  1626.  (Act  July  20,  1892,  c.  209, 
1910,  c.  435.)     Suits,  etc.,  by 

i.  OPERATION     OF    STATUTE     IN 
GENERAL 

21/2.  Effect  as  to  statute  relating  to 
District  of  Columbia.— Sections  175  and 

176,  Code  of  Law  D.  G.  1901  (31  Stat. 
1219,  c.  854),  relating  to  the  prosecu- 
tion of  actions  without  the  payment  of 
costs,  have  been  repealed  by  this  sec- 
tion as  amended  by  Act  June  25,  1910. 
Neubeck  v.  Holmes,  44  App.  D.  G.  67. 

n.  RIGHT    TO    PROSECUTE    SUIT 
IN   FORMA  PAUPERIS 

3.  Parties  entitled^— Under  this  sec- 
tion the  privileges  of  action  in  forma 
pauperis  are  limited  to  citizens  of  the 
United  States.  The  Memphian  (D.  G.) 
245  F.  484. 

In  view  of  this  section,  held  that,  un- 
der Sundry  Civil  Appropriation  Act 
July  1,  1916,  foreign  seamen  may  sue 
for  wages  without  paying  or  making  de- 
posits for  costs.    Id. 

An  alien  is  not  entitled  to  prosecute 


pany,  who  recovered  from  railroad  com- 
pany, which  controlled  latter,  nearly 
$2,000,000,  held  excessive.     Id. 

Where  a  patent  infringement  suit  was 
dismissed  for  want  of  jurisdiction,  no 
costs  could  be  taxed.  United  States 
Envelope  Go.  ▼.  Transo  Paper  Go.  (D. 
G.)  229  r.  576. 

Cost  of  internal  revenue  stamps  af- 
fixed to  deed  of  special  master  in  chan- 
cery held  to  be  taxed  as  part  of  the 
costs.  Crawford  ▼.  New  South  Farm 
&  Home  Co.  (D.  C.)  231  F.  990. 

Allowance  of  compensation  to  attor- 
neys for  bondholders  not  participating 
in  reorganization  scheme  in  suit  to 
foreclose  railroad  mortgage,  out  of  en- 
tire fund  applicable  to  payment  of  such 
bonds,  rests  within  discretion  of  the 
trial  court.  Equitable  Trust  Co.  of 
New  York  v.  Western  Pac  Ry.  Go.  (D% 
G.)  236  F.  814. 

On  dismissal  of  a  patent  infringe- 
ment suit  at  cost  of  plaintiffs  on  their 
motion,  charges  for  transcribing  five 
copies  of  depositions  were  not  taxable. 
Christensen  v.  General  Electric  Go.  (D. 
G.)  248  F.  284. 

Where  a  court  of  equity,  having  ju- 
risdiction over  the  subject-matter  of  a 
suit  and  the  parties,  dismisses  the  bill 
of  complaint  because  the  plaintiff  has 
failed  to  make  out  a  case  calling  for 
equitable  relief,  it  has  jurisdiction  to 
award  costs  against  the  unsuccessful 
party.  Burlingame  t.  Manchester,  44 
App.  D.  G.  335. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

The  Eros  (D.  O.)  245  F.  814. 

§  1,  as  amended.  Act  June  25, 
poor  persons. 

an  action  in  the  courts  of  the  District 
of  Columbia  without  the  payment  of 
costs.  Neubeck  v.  Holmes,  44  App.  D. 
G.  67. 

9.  Criminal  prosecutions.— This  sec- 
tion does  not  empower  a  District  Court 
to  order  its  reporter  to  furnish  a  tran- 
script to  defendant  in  a  criminal  case 
without  compensation.  U.  S.  v.  Fair 
(D.  C.)  235  F.  1015. 

91/2.  Bankruptcy  proceedlnos.— As  un- 
der the  statute,  payment  of  the  clerk's 
filing  fees  has  priority  over  payment 
of  attorney's  fees,  a  bankrupt  cannot 
reverse  this  order,  and,  after  paying 
his  attorney  a  fee,  file  his  petition  and 
schedules  as  pauper.  In  re  Darr  (D. 
C.)  232  F.  415. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

In  re  Abdu,  38  S.  Ct.  447,  247  U.  S. 
27,  62  L.  Ed.  966. 
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§  1630a.  (Act  July  1,  1918,  c.  113,  §  1.)     Suits  by  seamen  without 
prepayment  of  or  bond  for  costs. 

Courts  of  the  United  States,  including  appellate  courts,  hereafter 
shall  be  open  to  seamen,  without  furnishing  bonds  or  prepayment 
of  or  making  deposit  to  secure  fees  or  costs,  for  the  purpose  of  en- 
tering and  prosecuting  suit  or  suits  in  their  own  name  and  for  their 
own  benefit  for  wages  or  salvage  and  to  enforce  laws  made  for 
their  health  and  safety.     (40  Stat.  683.) 

This  was  a  provision  of  the  sundry  dvil  appropriation  act  for  the  fiscal 
year  1919,  cited  above.    It  has  been  repeated  in  prior  appropriaticm  acts. 

Notes  of  Decisions 


Foreign  seaman.— >In  view  of  section 
1626,  held  that,  under  Sundry  GivU 
Appropriation  Act  July  1,  1916,  for- 
eign seamen  may  sue  for  wages  with- 
out paying  <fr  making  deposits  for  costs. 
The  Memphian  (D.  C.)  245  F.  484. 

'  In  cirouit  cosrt  of  appeaJs^^This  sec- 
tion does  not  apply  to  prosecution  of 
appeals  in  Circuit  Court  of  Appeals; 
clerk  of  that  tribunal  having  stated 
salary,    appropriation    for    which    was 


made  by  Act  March  3,  1917,  {  1.    The 
Nigretia,  249  F.  348,  161  C.  C.  A.  356. 

Appeal  from  order  of  dismissalw— Un- 
der Appropriation  A^ct  June  12,  1917 
(a  prior  enactment  of  this  section), 
seamen,  their  libel  to  enforce  payment 
of  wages  having  been  dismissed,  are 
not  entitled  to  perfect  an  appeal  with- 
out making  required  deposit  to  secure 
costs.  In  re  Abdu,  38  S.  Ct  447,  247 
U.  S.  27,  62  L.  Ed.  966. 


§  1633.  (R.  S.  §  987.)     Executions  stayed  on  conditions. 

Stay  of  exeoutlon— Power  to  granti^— 

Where  a  defendant  attempted  unsuc- 
oessfully  to  modify  a  written  contract 
by  parol  evidence  in  an  action  at  law, 
the  court  held  to  have  power  to  stay 


execution  on  the  judgment  to  permit 
the  filing  of  a  bill  to  reform  the  con- 
tract. American  R.  Co.  of  Porto  Rico 
▼.  Ponce  &  G.  R.  Co.,  246  F.  925.  159 
C.  C.  A.  197. 


§  1635.  (R.  S.  §  989.)     Execution  not  to  issue  against  officers  of 
revenue  in  cases  of  probable  cause,  etc. 

I.  Construction  and  operation  of  stat-  collector  is  sued,  the  successor  is  in- 
ute  in  o<^neral^— This  section  is  applica-  dividually  liable,  if  liable  at  all.    Rob- 
bie only  to  collector  making  illegal  ex-  erts  v.  Lowe  (D.  C.)  236  F.  604. 
action,  so  that,  where  successor  of  such 

§  1636.  (R.  S.  §  990.)     Imprisonment  for  debt. 


What  oonstltutes  "Imprisonment  for 
debt."«>A  commitment  for  contempt  for 
failure  to  pay  a  master's  fee  awarded 
by  the  court,  made  on  application  of 
the  master,  is  not  an  "imprisonment 


for  debt,"  but  for  refusal  to  obey  the 
order  of  the  court.  Cutting  v.  Van 
Fleet  (C.  C.  A.)  252  F.  100. 

Cited    without    definite    applioation, 

Safford  v.  U.  S.  (C.  C.  A.)  252  F.  471. 


§  1637.  (R.  S.  §  991.)     Discharge  from  arrest  or  imprisonment. 

Cited    without    definite    application, 
Safford  v.  U.  S.  (C.  C.  A.)  252  F.  471. 

§  1644.  (R.  S.  §  995.)     Moneys  paid  into  court,  where  and  how 
deposited. 


Money  "accruing  to  the  United 
States."— By  regulation  of  the  Treas- 
ury Department  public  moneys,  includ- 
ing moneys  accruing  to  the  United 
States  from  the  forfeiture,  shall  be 
deposited  to  the  credit  of  the  treasurer. 
After  the  entry  of  an  order  adjudging 
default  on  a  criminal  recognizance  and 
directing  the  issuance  of  a  scire  facias, 
but  before  any  hearing  thereon,  one  of 
the  sureties  remitted  the  amount  named 
in  the  recognizance,  but  without  inter- 
est or  costs,  to  the  clerk,  who  cred- 
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ited  the  same  to  him  and  deposited  the 
money  to  the  credit  of  the  court.  Held, 
that  the  money  did  not  "accrue  to  the 
United  States,"  so  as  to  become  its 
absolute  property,  prior  to  final  judg- 
ment of  forfeiture  on  return  of  the 
scire  facias,  but  until  that  time  was 
money  received  by  the  clerk  in  a  pend- 
ing cause  within  this  section,  and  was 
properly  deposited  by  liim,  and  subject 
to  withdrawal  on  order  of  the  judf^e. 
U.  S.  V.  Smart  (0.  C.  A.)  237  F.  978. 
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§  1645.  (R.  S.  §  996,  as  amended.  Act  Feb.  19,  1897,  c.  265,  §  3, 
and  Act  March  3,  1911,  c.  224.)  Moneys  paid  into  court,  how 
withdrawn;   disposition  of  moneys  unclaimed. 


Sec  U.  S.  V.  Smart  (C.  O.  A.)  237  F. 
978 

Violation  of  §  l0267^Under  this  sec- 
tion and  Rev.  St.  §  5153  (Comp.  St. 
1916,  §  9601),  held,  that  in  condemna- 
tion suit,  where  award  was  held  in 
abeyance  to  await  determination  of  con- 


flicting claims,  it  was  not  a  violation  of 
Criminal  Code,  §  09  (Comp.  St.  1918, 
§  10267),  for  the  clerk  to  deposit  such 
award  according  to  stipulation  of  par- 
ties in  national  banks  not  designated  as 
public  depositaries.  U.  S.  v.  Conway 
Lumber  Co.  (D.  C.)  234  F.  961. 


PROCEDURE  ON  ERROR  AND  APPEAL 


§  1646.  (Act  March  3,  1891,  §  4.) 

4w  Parties  to  appeals  or  writs  of  or« 
ror— Persons  entitled  to  appeal,.— Where 
decree  adjudged  plaintift  to  have  inter- 
est in  property  on  payment  of  specified 
amount,  defendant's  acceptance  of  such 
payment  held  not  such  acquiescence  or 
acceptance  of  benefits  as  prevented  him 
from  appealing.  Jones  v.  PettingiU,  245 
F.  269.  157  C.  C.  A.  461,  certiorari 
denied  PettingiU  y.  Jones,  38  S.  Ct.  61, 
245  U.  S.  663,  62  L.  Ed.  536. 

Unless  there  is  a  separable  contro- 
versy, or  unless  there  is  some  simi  to 
which  a  party  is  entitled  in  any  event, 
he  may  not  accept  the  benefit  of  the 
decree  and  later  appeal.  Spencer  v. 
Babylon  R.  Co.  (C.  C.  A.)  250  F.  24. 

5>/2. Necessary  and  proper  par- 
ties.—See  Veitia  v.  Fortuna  Estates, 
240  F.  250,  153  C.  C.  A.  182. 

6.  —  Necessity  for  all  parties  joint- 
ly affected  by  Judgment  or  decree  to 
Join  In  appeal  or  writ  of  errors— Re- 
ceivers appointed   in   foreclosure    suit 
held  not  necessary  parties   to   appeal 
by  trustee  from  order  enjoining  it  from 
prosecuting  another  suit  to   enforce  a 
collateral  agreement.    Ex  parte  Equi- 
table Trust  Co.  of  New  York,  231  F 
571,  145  C.  C.  A.  457,  reversing  order 
Equitable  Trust  Co.   of  New  York  v 
Western  Pac.  Ry.  Co.  (D.  C.)  231  F 
478. 

7.  — .  Joint  or  several  Judgments  or 
decrees.— A  judgment  adjudging  ,  two 
persons  charged  and  tried  together  guU- 
ty  of  contempt  for  violating  an  injunc- 
tion, although  by  separate  acts,  may 
be  reviewed  as  to  both  on  a  single  writ 
of  error.  T^sh  v.  West  Kentucky  Coal 
Co.  (C.  C.  A.)  252  F.  44. 

8.  — —  Summons  and  severance  or 
lotice  to  Join  in  appeals— Where  his  co- 
defendant  appeared,  filing  a  waiver, 
beld,  that  writ  of  error  sued  out  by 
plaintiff  in  error  would  not  be  dis- 
missed for  his  failure  to  serve  notice 
npon  or  obtain  severance  from  his  co- 
defendant.  Richards  v.  American  Bank 
of  Alaska.  234  F.  300,  148  C.  C.  A.  202. 

Where    two    defendants    asserted    a 


Appeals,  writs  of  error,  etc. 

limitation  title  to  a  defined  parcel  of  the 
land  in  suit,  in  which  no  other  defend- 
ant claimed  an  interest,  they  may  alone 
bring  error,  without  a  severai^ce  from 
the  other  defendants,  and  without  any 
reason  being  assigned  for  the  failure  of  - 
such  defendants  to  join.  Conn  v.  Drew 
(C.  C.  A.)  250  F.  852. 

1 1 1/2.  —  Amicus  curiSBd— Only  par- 
ties to  the  appeal  record  can  be  recog- 
nized as  parties  by  the  appellate  court, 
and  briefs  filed  by  one  not  party  to  ap- 
peal can  be  considered  only  as  address- 
ed to  court  by  amicus  curiae.  Veitia  v. 
Fortuna  Estates,  240  F.  256,  153  C.  C. 
A.  182. 

12.  —  Objections  and  amendments. 

—As  a  question  of  defect  of  parties 
is  one  requiring  opening  up  of  record, 
that  matter  will  not  be  considered  on 
motion  to  dismiss  appeal,  where  error 
may  probably  be  met  by  amendment, 
but  will  be  postponed  until  hearing  on 
merits.  Graham  v.  O'Ferral,  236  F. 
717,  150  C.  C.  A.  49. 

The  Circuit  Court  of  Appeals  may 
permit  a  party,  which  has  been  omitted 
from  an  appeal  and  not  cited  and  sev- 
ered, to  be  brought  in  by  amendment 
with  its  consent  and  waiver  of  cita- 
tion. The  Seguranca,  250  F.  19,  162  C. 
C.  A.  191.  See,  also,  The  Mary  B. 
Curtis,  250  F.  9,  162  C.  O.  A.  181. 

13.  Effect  of  transfer  or  proceedings 
therefor^Transfor  of  Jurisdiction  In 
general.— Where,  after  perfection  of  an 
appeal  in  a  patent  case,  defendant  dis- 
covered new  evidence,  held,  that  a  mo- 
tion to  reopen  the  case  should  by  ap- 
pellate court  be  directed  to  District 
Court  for  consideration,  so  that  if  it 
should  find  the  case  should  be  reopen- 
ed it  might  apply  for  dismissal  of  ap- 
peal and  remand  of  record.  Wagner  v. 
Meccano,  Limited,  235  F.  890,  149  C. 
C.  A.  202,  authorizing  reopenment  in 
District  Court  Meccano  v.  Wagner  (D. 
C.)  234  F.  912. 

14.  —  Vacating  order  or  judgment. 
See  U.  S.  V.  Pollak  (D.  C.)  230  F.  532. 


§  1647.  (Act  March  3,  1891,  c.  517,  §  11.)     Appeals  and  writs  of 
error  to  circuit  courts  of  appeals ;  time  for  taking. 

4.  Proceedings  to  which  limitation  sale,  brick  manufactured  by  bankrupt's 
applies^— Appeal  from  order  granting  lessee,  opposed  by  bank,  which  made 
petition  of  one  claiming,  under  bill  of       advances  to  lessee  under  contract  with 
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bankrupt  and  lessee,  held  ^o  fall  within 
Bankruptcy  Act  July  1,  1898,  §  24a 
(Comp.  St.  1916,  §'9C08),  allowing  ap- 
peals from  controversies  in  bankruptcy, 
time  for  perfection  of  which  is  six 
months,  instead  of  section  25a  (Comp. 
St.  1916,  §  9609).  Bank  of  Ragland  v. 
Hudson,  247  F.  241,  159  C.  C.  A.  335. 
Where  judgment  in  contempt  pro- 
ceedings was  entered  August  30,  1915, 
appeal  taken  October  16,  1916,  comes 
too  late,  and  must  be  dismissed,  under 
this  section.  Shuler  v.  Raton  Water- 
works Co.,  247  F.  634,  160  C.  C.  A.  44. 

7.  Computation  of  periods— Lodging 
of  petition  for  writ  of  error  and  draft 
of  order  allowing  it  with  the  clerk  held 
not  an  application  to  the  court  or  judge 
for  the  allowance  or  issue  of  the  writ. 
Camden  Iron  Works  Co.  v.  City  of 
Cincinnati,  241  F.  846,  154  C.  C.  A. 
548. 

Where  petition  for  writ  of  error  was 
presented  to  judge  within  six  months, 
but  without  application  for  immediate 
allowance,  and  was  not  again  called 
to  his  attention,  held,  that  plaintiff  in 
error  was  not  entitled  to  allowance  as 
of  date  of  such  presentation.    Id. 

Under  this  section  Circuit  Court  of 
Appeals  held  without  jurisdiction, 
where  writ  of  error  is  not  Issued  with- 
in six  months,  though  allowed  within 
that  period.  Collins  v.  Huffman,  245 
F.  554,  158  C.  C.  A.  20. 

An  appeal  taken  within  six  months 
of  rendition  of  decree  confirming  fore- 
closure sale  held  to  be  within  time 
prescribed  by  this  section.     Painter  v. 


Union  Trust  Co.,  246  F.  240,  158  C. 
C.  A.  400. 

Under  this  section,  a  writ  of  error 
cannot,  where  six-months  period  ex- 
pires on  Sunday,  be  sued  out  on  fol- 
lowing Monday.  Siegelschiffer  v.  Penn 
Mut.  life  Ins.  Co.,  248  F.  226,  160  C. 
0.  A.  304. 

This  section  should  have  same  con- 
struction in  various  circuits,  and  vary- 
ing state  rules  as  to  computation  of 
time  should  not  be  deferred  to,  under 
Comp.  St.  1916,  §  1537,  conforming 
practice  in  civil  cases  in  federal  courts 
to  state  practice.    Id. 

10.  Extension  of  time.— Six  months 
limitation  on  suing  out  writ  of  error 
under  this  section  held  jurisdictional, 
and  courts  cannot  extend  it.  Delay  in 
settling  a  bill  of  exceptions  does  not 
operate  to  extend  the  time  for  taking 
a  writ  of  error,  as  the  writ  can  prop- 
erly issue  in  advance  of  the  settlement 
of  the  bill.  Camden  Iron  Works  Oo. 
V.  City  of  Cincinnati,  241  F.  S46,  154 
C.  C.  A.  548. 

iS.  Effect  of  delay.-— See  In  re  Na- 
tional Telephone  Mfg.  Co.  (C.  C.  A.) 
230  F.  785. 

The  allowance  of  a  writ  of  error  in 
a  criminal  case  did  not  divest  the  Dis- 
trict Court  of  jurisdiction  and  trans- 
fer the  case  to  the  Circuit  Court  of 
Appeals;  and  where  the  writ  itself  was 
not  issued  and  filed  within  the  six 
months  allowed  by  statute,  the  District 
Court  had  jurisdiction  to  vacate  an 
order  staying  proceedings  and  an  order 
releasing  defendants  on  bail.  U.  S.  ▼• 
Pollak  (D.  C.)  230  F.  532. 


§  1648.  (Act  March  3,  1891,  c.  517,  §  6.)     Circuit  courts  of  appeals 
to  Supreme  Court;   time  for  taking. 

As  to  time  for  allowing  or  entertaining  writs  of  error,  appeals,  or  writs  ^ 
of  certiorari  to  bring  up  causes  for  review  by  the  Supreme  Court,  see  ante,  {  * 
1228a. 

§  1649.  (R.  S.  §  1008.)     To  Supreme  Court,  time  for  taking. 

See  note  under  §  1648,  ante. 

§  1649a.  (Act  Sept.  6,  1916,  c,  448,  §  4.)     Dismissal;   wrong  rem- 
edy. 

Distinction  between  remedy  by  appeal  and  writ  of  error,  see  notes  under 
§§  1120,  1213-1215. 

Notes  of  Decisions 


Construction  and  operation  in  gen- 

eral^Despite  Act  Sept.  6,  1916,  §  7 
(Comp.  St.  1916,  §  1649a,  note),  held 
tbat,  under  this  section,  writ  of  error 
sued  out  to  review  judgment  in  con- 
tempt proceedings,  rendered  in  1915, 
cannot  be  dismissed  on  ground  that 
judgment,  being  rendered  in  equity, 
was  reviewable  only  by  appeal.  Shuler 
v.  Raton  Waterworks  Co.,  247  F.  634, 
160  C.  C.  A.  44. 

Notwithstanding  proper  procedure 
for  review  was  by  writ  of  error,  the 
court  on  appeal  could  not,  in  view  of 
this  section,  dismiss  the  appeal,  being 
required  by  such  section  to  disregard 
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the  procedural  oversight.  Equitable 
Trust  Co.  V.  Denver  &  R.  G.  Ry.  Co., 
250  F.  327,  162  C.  C.  A.  397. 

Under  this  section,  reviewing  court 
will  treat  a  case  at  law,  erroneously 
brought  by  appeal,  as  brought  by  writ 
of  error.  Ana  Maria  Sugar  Co.  v.  Qui- 
nones  (0.  C.  A.)  251  F.  499. 

By  the  express  terms  of  this  section 
a  federal  appellate  court  having  ju- 
risdiction to  review  a  cause  may  not 
dismiss  a  writ  of  error  solely  because 
an  appeal  should  have  been  taken,  but 
must  disregard  the  error.  Toyo  Kisen 
Kaisha  v.  Hartman  (C.  0.  A.)  253  F. 
422. 
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Abolition     of     distinction     betwoon 

modes  of  review^-ZTbis  section  does 
not  abotish  distinction  between  writs  of 
error  and  appeals,  but  only  to  provide 
for  review  in  the  appropriate  way,  not- 
withstanding a  mistake  in  choosing  the 
mode  of  review.  Gauzon  v.  Compania 
General  De  Tobacos  de  Filipinas,  38 
8.  Ct  46,  245  U.  S.  86,  62  L.  Ed.  165. 


Equitabio  dofonso  In  action  at  law^— 

Under  this  section  it  is  immaterial^ 
methods  of  review  of  actions  at  law, 
where  equitable  defenses  are  interpos- 
ed pursuant  to  Judicial  Code,  |  274b, 
not  having  been  prescribed  by  court 
rule  as  authorized,  whether  case  be 
brought  by  appeal  or  writ  of  error. 
Union  Pac.  K.  Co.  v.  Syas,  246  F.  561, 
158  C.  O.  A.  531. 


§  1651.  (Act  March  3,  1891,  c.  517,  §  11.)     Provisions  made  applica- 
ble to  circuit  courts  of  appeals. 

Effect  of  section  in  generals-Appeals  1891.    Rederiaktiebolaget  Amie  v.  Uni- 

and  writs  of  error  are  to  be  taken  to  versal  Transp.  Co.,  245  F.  282,  157  CL 

Circuit  Court   of   Appeals   in   manner  C.  A.  474. 
practiced    in    Supreme    Court    before 


§  1653.  (R.  S.  §  997.)     Removal 

I.  Nature  of  writ  of  errors-Writ  of 

error  operates  proprio  vigore  to  re- 
move record,  while  citation  gives  no- 
tice to  parties  and  brings  them  into 
court  Rederiaktiebolaget  Amie  v. 
Universal  Transp.  Co.,  245  F.  282,  157 
C.  C.  A.  474. 

Writ  of  error  is  writ  of  the  appellate 
ooiirt,  addressed  to  judge  of  trial  court, 
directing  him  to  send  record  and  pro- 
ceedings in  case  to  appellate  court,  and 
is  not  brought  until  it  is  filed  in  court 
which  rendered  judgment  Siegelschif- 
fer  T.  Penn  Mut.  Life  Ins.  Co.,  248  F. 
226, 160  0.  C.  A.  304. 

9.  Transcript  of  record^ Time  of 
docketing  or  return.— On  appeal  to  Cir- 
<^t  Court  of  Appeals,  there  being  in 
the  particular  district  no  statute  or 
nle  fixing  time,  that  tribunal  may  re- 
lieve appellant  from  effect  of  his  laches 
ut  omitting  to  seasonably  furnish  tran- 
script of  record.  Graham  v.  O'Ferral, 
236  P.  717.  150  C.  C.  A.  49. 

n.  —  Scope  and  contents  of  reo- 

ord.— The   trial    court   should    exercise  ' 
supervision   over   the    record    certified, 
^y  excluding  matters  redundant  and  im- 
material   to    the    presentation    of    the 
qnestion  for  review.    Bond  v.  U.  S.  (C. 
C.  A.)  252  F.  804. 

20.  Assignment  of  errors^— Decisions 
•^^sed  on  rules  of  Circuit  Court  of  Ap- 
P^als,  see  notes  under  §  1114,  ante. 

^^  appeal  by  charterer  from  a  de- 
^'ee  in  favor  of  owner  for  injuries  to 
"^w  where  charterer  asserted  that  re- 
covery should  have  been  allowed  only 
^  8o  far  as  owner  was  not  insured, 
'Jch  contention  was  equivalent  to 
*haii<3onment  of  any  point  except  ques- 
^^^  of  insurance,  and  assignment  of  er- 
Jor  cannot  be  construed  to  raise  con- 
J^Qtion  that  charterer  was  liable  only 
?f*^  negligence.  Kennelly  v.  Frederick 
^rr  Contracting  Co.  (C.  O.  A.)  250  F. 

. -^n  a  prosecution  in  a  federal  court, 
*"*  denial  of  a  motion  in  arrest  of 
^^^Sment  is  not  assignable  as  error. 
*^«yer  V.  U.  S.  (C.  C.  A.)  251  F.  39. 

.^1*  —  Time  of  fliing^— Amended  as- 
^Cunent  of  errors,  filed  several  months 


of  causes  by  writ  of  error. 

after  the  writ  of  error  had  been  grant- 
ed, although  by  leave  of  the  trial  court, 
cannot  be  considered.  Kreuzer  v.  U.  S. 
(C.  C.  A.)  254  F.  34. 

22. Necessity    of    assignment.— 

A  point  not  presented  by  an  assign- 
ment of  error  cannot  be  considered  on 
appeal.  Feilbach  Co.  v.  Russell,  233  F. 
412,  147  C.  C.  A.  348;  Arnold  v.  Hor- 
rigan,  238  F.  39,  151  C.  C.  A.  115; 
Holsman  v.  U.  S.,  248  F.  193.  160  C. 
C.  A.  271;  Wight  v.  Washoe  County 
Bank  (C.  C.  A.)  251  F.  819. 

Question  as  to  costs  chargeable  by 
clerk  held  not  reviewable,  where  there 
was  no  taxation  or  request  for  taxa- 
tion of  costs,  and  no  assignment  of  er- 
ror raising  the  question.  Williamson 
V.  Electric  Service  Supplies  Co.,  242  F. 
873,  155  C.  C.  A.  461,  aflirming  decree 
(D.  C.)  236  F.  353. 

The  contention  that  an  allowance  of 
counsel  fees  in  a  judgment  sustaining  a 
demurrer  was  premature  will  not  be 
,  passed  on,  where  error  is  not  assigned 
to  this  feature  of  the  judgment.  Mor- 
gan's Louisiana  &  T.  R.  &  S.  S.  Co.  v. 
Isaac  Joseph  Iron  Co.,  243  F.  149,  156 
C.  C.  A.  15. 

A  judgment  will  not  be  reversed  for 
failure  to  allow  nominal  damages,  in 
the  absence  of  a  specific  assignment  or 
complaint  on  that  ground.  Davis  v. 
Carnegie  Steel  Co.,  244  F.  931,  157  C. 
C.  A.  281. 

Question  whether  trial  judge  erred  in 
stating  that  in  his  opinion  letter  made 
basis  of  prosecution  for  violating  stat- 
ute against  mailing  obscene  matter, 
was  solicitation  for  immoral  purpose, 
mailed  in  contravention  of  act,  cannot 
be  reviewed  where  not  assigned.  Par- 
ish V.  U.  S.,  247  F.  40,  159  C.  G.  A. 
258. 

Where  the  denial  of  a  motion  for  new 
trial  on  the  ground  that  defendant  did 
not  have  a  fair  trial  was  not  included  in 
assignments  of  error,  and  was  no  part 
of  the  bill  of  exceptions,  that  question 
cannot  be  reviewed.  Linn  v.  U.  S.  (0. 
C.  A.)  251  F.  476. 

Where  a  suit  for  the  infringement  of 
a  patent  was  referred  and  the  master 

(4U) 


§  1653 


THE  JTTDICIART 


(Tit.  13 


worked  out  a  difficult  apportionment, 
any  error  as  to  details  should  be  point- 
ed out  in  the  exceptions  to  his  report 
and  in  the  assigivnents  of  error  to  de- 
cree, and  if  not  so  pointed  out  cannot 
be  considered  by  reviewing  court.  Oeh- 
ring  V.  Fox  Typewriter  Co.  (O.  0.  A.) 
251  F.  584. 

27. Errors    considered     without 

a8sionmeiit.^Though  defendant  pleaded 
over  after  the  overruling  of  its  demur- 
rer to  declaration,  etc.,  sufficiency  of 
declaration  to  state  a  cause  of  action 
may  be  reviewed  as  an  unassigned  er- 
ror appearing  on  record.  Mound  Coal 
Co.  V.  Jeffrey  Mfg.  Co.,  233  F.  913, 
147  C.  C.  A.  587,  affirming  judgment 
Jeffrey  Mfg.  Co.  v.  Mound  Coal  Co. 
(D.  C.)  215  F.  222.  Rehearing  granted 
Mound  Coal  Co.  v.  Jeffrey  Mfg.  Co.  (C. 
C.  A.)  240  F.  129,  and  judgment  affirm- 
ed on  rehearing,  Id.  412. 

Objections  that  the  trial  court  was 
without  jurisdiction  need  not  be  assign- 
ed, to  be  considered,  but  will  be  raised 
by  the  appellate  court  on  its  own  mo- 
tion. Toledo  Newspaper  Co.  v.  U.  S., 
237  F.  986,  150  C.  C.  A.  636,  affirming 
judgment  U.  S.  v.  Toledo  Newspaper 
Co.  (D.  C.)  220  F.  458;  Spencer  v. 
Patey,  243  F.  555,  156  C.  C.  A.  253; 
Supreme  Council  of  Royal  Arcanum  v. 
Hobart,  244  F.  385,  157  C.  C.  A.  11. 

The  error  of  the  District  Court  in 
holding  that,  under  Personal  Property 
Law  N.  Yi  §  62,  an  unrecorded  condi- 
tional sale  contract  was  invalid  against 
creditors,  held  so  plain,  and  so  closely 
related  to  an  assignment  of  error,  that 
it  would  be  considered,  though  not  spe- 
cifically assigned.  Mergenthalcr  Lino- 
type Co.  V.  HuU,  239  F.  26,  152  C.  C. 
A.  76. 

Exception  to  charge,  though  not  prop- 
erly assigned  as  error,  may  be  con- 
sidered in  case  involving  personal  lib- 
erty. Bandy  v.  U.  S.,  245  F.  98,  157 
C.  C.  A.  394. 

It  is  competent  for  Circuit  Court  of 
Appeals  to  notice  plain  error,  in  ab- 
sence of  any  assignment.  Gvafton  v. 
Meikleham,  246  F.  737,  159  C.  C.  A. 
39,  reversing  decree  In  re  Meikleham 
(D.  C.)  236  F.  401.  Certiorari  denied 
Meikleham  v.  Grafton,  38  S.  Ct.  334, 
246  U.  S.  665,  62  L.  Ed.  929. 

29.  —  Rulings  on  evidence.— On 
appeal  from  a  judgment  of  the  District 
Court  affirming  an  order  of  the  referee, 
the  question  of  the  admissibility  of  evi- 
dence, which  was  not  assigned  as  er- 
ror, and  on  which  no  finding  was  bas- 
ed, will  not  be  reviewed.  Gandia  & 
Stubbe  V.  Cadierno,  233  F.  739,  147 
C.  C.  A.  505. 

30.  — ^  Rulings    on     instruotions.— 

The  om-ission  in  the  charge  to  with- 
draw immaterial  testimony  from  the 
consideration  of  the  jury  will  not  be 
considered  on  writ  of  error,  where  the 
charge  was  not  excepted  to  for  that 
reason,  and  no  error  was  assigned. 
Co-operative  Raw  Fur  Co.  t.  Ameri- 
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can  Credit  Indemnity  Co.,  240  F.  67, 
153  C.  C.  A.  103. 

Requests  to  charge,  as  found  in  the 
stenographer's  minutes,  cannot  be  con- 
sidered on  writ  of  error,  where  not 
embodied  in  the  record  and  the  assign- 
ments of  error.  Linn  y.  U.  S.  (C.  C. 
A.)  251  F.  476. 

31.  —  Siufficiency  of  asslgnmentSiF— 

The   following  assignments   have   been 
held   too   broad   and   indefinite:     That 
the  verdict  is  contrary  to  the  law,  Mc- 
Clendon  v.  U.  S.,  229  F.  523,  143  C. 
C.  A.  591;  that  the  judgment  was  not 
sustained    by    the    evidence    and    was 
against  the  evidence  did  not  raise  the 
objection    that    there    was    no    finding 
that   the   bankrupt  intended  a   prefer- 
ence, Wm.  Edwards  Co.  v.  La  Dow  (C. 
C.  A.)  230  F.  378;  that  the  court  erred 
in  refusing  to  render  judgment  for  de- 
fendant,   instead    of    plaintiil,    Fisher 
Mach.  Works  Co.  v.  Dougherty,  231  F. 
910,  146  C.  C.  A.  106;  that  the  verdict 
was  contrary  to  the  evidence  and  con- 
trary  to   the    law,   or   that   the   court 
erred  in  rendering  judgment  against  de- 
fendants and  in  rendering  judgment  for 
costs    against    them,    Yandeventer    v. 
Traders'   Nat.   Bank   of  Kansas   City, 
Mo.,  241  F.  584,  154  C.  C.  A.  360;  that 
upon    pleadings,    evidence,   and    record 
verdict   should  have  been  for  plaintiff 
in  error,  Northern  Central  Coal  Co.  v. 
Barrowman,  246  F.  906,  159  C.  C.  A. 
178;  that  the  court  erred  **in  hia  in- 
structions,"  no  particular  mstructions 
being  set  forth,  or  that  court  erred  in 
sustaining  objections  to  "certain  ques- 
tions," without  setting  them  forth   or 
debcribing  them,  Vandeventer  v.  Trad- 
ers'  Nat.   Bank  of  Kansas  City,  Mo., 
241  F.  584,  154  C.  C.  A.  360.     And  a 
specification   of   error   which   declared 
that  appellant  would  rely  upon  an  er- 
ror   specified   in   an   assignment   at    a 
named    page    of    the    record    presents 
nothing    for    review,    where    at    that 
page  ther^  was  nothing  in  the  record 
referring  to  the  specification.     Cooper 
V.  Jewett,   233   F.  618,   147   C.   C.  A. 
426.     Assignment   complaining   of   ad- 
mission of  evidence  which  did  not  set 
forth   the    evidence   admitted    was    in- 
sufficient.    Bandy  v.  U.  S.,  245  F.  98, 
157  C.  C.  A.  394.    An  assignment  com- 
plaining of  the  refusal  of  a  request  con- 
ceded   to   be   faulty,    presents   nothing 
for    review,    where    there   was    no    as- 
signment of  error  on  the  ground  that 
the    judge    failed    to    charge    correctly 
concerning    the    subject-matter    of    the 
request  refused.     Fall  v.  Bennett,  248 
F.  491,  160  C.  0.  A.  501. 

36.  Scope  and  extent  of  review   as 
dependent  on   record^in   general.— On 

appeal  from  denial  of  petition  to  va- 
cate judgment,  record  suggesting  no 
question  of  law  held  to  present  noth- 
ing for  review.  Rose  v.  Harrison,  117 
N.  E.  313,  228  Mass.  261. 

37.  —  Rulings  on  evidenoew— Where 

there  was  no  request  to  direct  a  v^r- 
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diet,  the  charge  is  not  in  the  record, 
and  no  exceptions  were  taken,  nor  er- 
ror assigned  to  the  ruling  on  a  motion 
for  new  trial,  defendant  cannot  urge 
the  insufficiency  of  the  evidence  to 
support  the  verdict.  Kalloch  v.  Hoag- 
land,  239  F.  252,  152  O.  C.  A.  240. 

In  action  for  architectural  services, 
vhere  plans  and  specifications  were 
not  in  the  record,  or  produced  before 
the  court,  held,  that  error  could  not  be 
found  in  the  ezdusion  of  evidence  that 
they  were  for  a  new  structure,  and  not 
for  alterations.  First  Nat.  Bank  v. 
Hoggson  Bros.,  242  F.  261,  155  G.  C. 
A.  101. 

The  alleged  error  in  overruling  an 
objection  to  a  question  as  not  being 
cross-examination  cannot  be  reviewed, 
where  the  witness'  testimony  in  chief 
is  not  in  the  record.    Id. 

Defendant's  constitution,  in  evidence 
in  action  for  libel  based  on  letters  of 
its  president  and  secretary  to  one  of 
its  local  lodges,  giving  reason  for  re- 
jecting plaintiff's  claim  under  an  ac- 
cident certificate,  not  being  in  the  rec- 
ord, it  cannot  be  said  there  was  no 
evidence  of  the  members  addressed 
having  an  interest  in  the  subject-mat- 
ter, relative  to  it,  and  the  occasion  be- 
ing privileged.  Wise  v.  Brotherhood 
of  Locomotive  Firemen  and  Engine- 
men  (C.  0.  A.)  252  F.  961. 

Relative  to  claim  that  the  occasion 
called  for  mere  rejection  of  claim, 
the  form  of  certificate  not  being  in  the 
record,  it  cannot  be  said  the  state- 
ments did  not  relate  to  defenses  pro- 
vided for  by  it.    Id. 

Defendant's  claim,  that  there  was  no 
proof  of  authority  in  its  president  and 
secretary  to  render  it  liable  for  libel 
in  their  letters  giving  reason  for  re- 
jecting claim  under  one  of  its  accident 
certificates,  is  unavailing  on  error  to 
direction  of  verdict  for  it;  only  part 
of  all  its  constitution  in  evidence  be- 
ing in  bill  of  exceptions,  and  that  part 
giving  them  broad  power  in  the  prem- 
ises.   Id. 

An  assignment  of  error,  based  on  an 
offer  of  proof  therein  set  forth,  pre- 
sents nothing  for  review,  where  the 
record  fails  to  disclose  that  it  was  ex- 
cluded, or,  if  excluded,  that  an  ex- 
ception was  taken  thereto.  Keefe  v. 
Worcester  Trust  Co.  (C.  C.  A.)  253  F. 
536. 

38.  — -  Review     of     instructions.— 

Where  court  charged  that  defendant 
could  not  be  held  responsible  criminal- 
Xv  for  salesman's  misrepresentations, 
unless  made  by  his  authority,  and  rec- 
ord did  not  show  objection*  or  pur- 
port to  contain  all  the  evidence,  the 
verdict  must  be  deemed  to  determine 
that  the  representations  were  ntade 
^th  defendant's  sanction.  Weeks  v. 
tJ.  S.,  38  8.  Ct  219,  245  U.  S.  618,  62 
L.  Ed.  513.  affirming  judgment  224  F. 
64, 139  0.  C.  A.  626. 

In  the  federal  courts,  the  fact  of 
exceptions  to  instructions  given^  or  to 


the  refusal  to  give  instructions  request* 
ed,  to  be  considered  by  an  appellate 
court,  must  affirmatively  appear.  Al- 
verson  v.  Oregon-Washington  R.  & 
Nav.  Co.,  236  F.  331,  149  0.  C.  A. 
463.  Thus  a  contention  that  the  court 
in  its  charge  assumed  a  fact  cannot 
be  reviewed  where  it  does  not  appear 
from  the  record  that  any  exception 
was  taken  to  such  statement.  Missouri 
Dist.  Telegraph  Go.  v.  Morris  &  Co., 
243  F,  481,  156  O.  C.  A.  179,  appeal 
dismissed  3^  S.  Ct.  11,  245  U.  S.  651, 
62  L.  Ed.  531.  And  the  refusal  of  a 
requested  charge  cannot  be  reviewed 
on  error,  where  the  record  did  not 
show  reservation  of  any  exceptions. 
W.  D,  Reeves  Lumber  Co.  v.  Leaven- 
worth, 248  F.  686,  160  C.  C.  A.  586. 

Where  no  request  for  instruction  di- 
recting verdict  of  not  guilty  appeared 
in  transcript,  and  it  did  not  appear  that 
any  exception  was  taken  to  any  of  in- 
structions or  to  denial  of  requested  in- 
structions, assignment  of  error  com- 
plaining that  court  erred  in  refusing  to 
direct  acquittal  cannot  be  considered. 
Gladstone  v.  U.  S.,  248  F.  117,  160  O. 
C.  A.  257,  certiorari  denied  38  S.  Ct. 
682,  247  U.  S.  521,  62  L.  Ed.  1246. 

Where  the  instructions  given  by  the 
court  below  were  not  in  the  record, 
questions  of  the  propriety  of  the  re- 
fusal of  requested  instructions  cannot 
be  reviewed.  Magon  v.  U.  S.,  248  F. 
201,  160  C.  C.  A.  279. 

In  prosecution  under  Act  June  1906, 
{  23  (Comp.  St.  1916,  §  4379),  for 
knowingly  giving  false  testimony  in 
naturalization  proceeding,  question 
whether  it  was  error  for  court  in  its 
charge  to  incorporate  that  section  of 
Criminal  Code  defining  perjury  cannot 
be  reviewed  on  writ  of  error  where 
facts  developed  by  evidence  were  not 
shown  by  record.  Gragorat  v.  U.  S., 
249  F.  470,  161  C.  C.  A.  428. 

39.  —  Ruling  on  motions  and  or- 
ders^—Where  the  record  does  not  show 
that  a  motion  for  continuance  was  pre- 
sented to  the  trial  court  and  ruled  on, 
plaintiff  in  erpor  fails  to  show  an  abuse 
of  discretion.  Pennsylvania  Co.  v. 
Fanger,  231  F.  851,  146  C.  C.  A.  47. 

41.  —  Review  of  questions  of  fact 
and  findings^— Where  testimony  and  in- 
structions given  by  court  below  were 
not  in  record,  questions  of  sufficiency 
of  evidence  cannot  be  reviewed.  Ma- 
gon V.  U.  S.,  248  F.  201,  160  C.  C.  A. 
279. 

The  sufficiency  of  the  evidence  to 
sustain  a  conviction  cannot  be  review- 
ed on  writ  of  error,  in  the  absence  of 
exceptions  and  a  bill  of  exceptions  in- 
corporating therein  the  evidonce. 
Gregorat  v.  U.  S.,  249  F.  470,  161  C. 
C.  A.  428. 

The  count  legally  charging  an  of- 
fense, and  the  evidence  not  being  a 
part  of  the  record,  the  judgment  can- 
not legally  be  arrested.  XT.  S.  v.  Jos- 
eph Fleming  &  Son  Co.  (D.  C.)  251  F. 
932. 
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§  1654.  (R.  S.  §  698.)     Transcripts  on  appeals  [in  equity  and  ad- 
miralty]. 


3.  Effect  of  failure  to  file  transcript. 

—An  appellant  cannot  omit  a  transcript 
of  the  evidence  in  an  equity  cause,  or 
a  bill  of  exceptions  in  a  law  case,  and 
take  advantage  of  favorable  findings, 
based  upon  the  evidence,  which  are  in- 
consistent with  the  record  upon  which 
the  appeal  is  based.  Right  v.  Rich- 
mond Parle  Imp.  Co.,  47  App.  D.  0. 
518. 

4.  Contents  of  record  or  transcript. 

— There  being  no  definite  expression  in 
record  as  to  whether  payments  by  na- 
tional bank  shareholders  to  receiver  to 
assist  in  paying  bank's  indebtedness 
were  to  be  applied  on  shareholders' 
statutory  liability,  the  Supreme  Court 
on  appeal  is  required  to  decide  which 
contention  is  more  reasonable  and 
probable  considering  all  facts  and  cir- 
cumstances stipulated  and  proved. 
Korbly  v.  Springfield  Inst,  for  Savings, 
38  S.  Ct.  88,  245  U.  S.  330,  62  L.  Ed. 
326,  affirming  judgment  Pepper  v. 
Same,  218  F.  814,  134  C.  C.  A.  502. 

§  1656.  (Act  Feb.  13,  1911,  c.  47, 

Omission  of  statement  in  narrative 
form.— Because  of  the  anticipated  bulk- 
iness  of  the  record  in  a  suit  in  equity, 
the  parties  had  the  notes  of  the  testi- 
mony transcribed  directly  into  printed 
pages  and  bound  into  convenient  vol- 
umes. The  record  as  so  printed  con- 
formed to  Supreme  Court  rule  31 
(Comp.  St.  1916,  p.  1835)  and  to  the 
provisions  of  the  statute.  Held  that, 
while  the  record  in  this  shape  was 
ftfund  satisfactorily  convenient,  the 
District   Court   could   not   approve    a 


A  master's  finding  of  facts  cannot  be 
reviewed,  in  the  absence  from  the  rec- 
ord of  a  certificate  or  other  proof  that 
it  contains  all  the  evidence  t;aken  relat- 
ing to  such  findings.  Goldsmith  Silver 
Co.  V.  Savage,  229  F.  023,  144  C.  C.  A. 
33,  affirming  decree  (D.  C.)  211  F.  751. 

Where  decree  in  suit  for  infringe- 
ment of  patent  briefly  dismissed  bill, 
held,  that  transcript  on  appeal  should 
include  all  evidence  tending  to  sup- 
port grounds  which  would  justify  dis- 
missal, even  though  court  in  its  opinion 
showed  that  it  based  decree  on  particu- 
lar ground.  Linde  Air  Products  Co.  v. 
Morse  Dry  Dock  &  Repair  Co.,  246 
F.  834,  159  C.  C.  A.  136,  affirming  de- 
cree (D.  C.)  239  F.  909. 

Appeals  arej  decided  on  the  record 
sent  up  whenever  possible,  and  a  de- 
cree will  not  be  reversed  where,  from 
the  record,  the  appellate  court  could 
determine  nature  of  evidence  improp- 
erly excluded,  and  that  it  would  not 
have  affected  the  result  In  re  Solt- 
mann,  249  F.  455,  161  O.  C.  A.  413. 

§  1.)     Printed  transcript. 

transcript  of  the  record  for  transmis- 
sion to  the  Supreme  Court  without  the 
statement  in  narrative  form  required 
by  equity  rule  75  (Comp.  St.  1916,  p. 
2527)  unless  leave  to  omit  such  state- 
ment was  obtained  from  the  Supreme 
Court,  as  it  would  be  an  evasion  of 
the  duty  imposed  on  the  District  Court 
to  apply  the  exception  contained  in  the 
rule  as  to  setting  forth  parts  of  the 
testimony  in  full  to  the  whole  testi- 
mony. U.  S.  V.  Motion  Picture  Patents 
Co.  (D.  C.)  230  F.  541, 


§  1657.  (Act  Feb.  13,  1911,  c.  47,  §  2.)     Same. 

See  TJ.  S.  v.  Motion  Picture  Patents 
Co.  (D.  C.)  230  F.  541;  note  under  S 
1656. 


§  1658.  (R.  S.  §  998.)     Citation. 

Citation  on  appeal  or  writ  of  error- 
Necessity.— >Wh  ere  appeal  was  allowed 
in  open  court,  and  was  perfected  dur- 
ing term  at  which  appeal  was  render- 
ed, there  was  sufficient  notice  of  ap- 
peal, without  citation.  Edwards  v. 
Bodkin,  249  F.  562,  161  C.  C.  A.  488. 


—  Nature  and  effect  of  e!tation.Pi- 

Writ  of  error  operates  proprio  vigore 
to  remove  record,  while  citation  gives 
notice  to  parties  and  brings  them  into 
court.  Rederialctiebolaget  Amie  v. 
Universal  Transp.  Co.,  245  F.  282,  157 
C.  C.  A.  474. 


§  1660.  (R.  S.  §  1000.)     Bond  in  errof  and  on  appeal. 

Construction  of  court  rules,  see  notes  under  Jf  1114,  1232. 

Notes  of  Decisions 


21/2.  in  criminal  case  where  writ  of 
error  is  not  a  supersedeas.— See  Ameri- 
can Surety  Co.  v.  U.  S.,  239  F.  080,  152 
C.  C.  A.  514. 

4.  Necessity  of  liond  to  perfect  ap- 
peal or  errors— Under  this  section,  writ 
of  error,  but  for  Supreme  Court  rule 
29  (Comp.  St.  1916,  p.  1833),  of  which 
rule  13  for  Circuit  Courts  of  Appeals 
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(Comp.  St.  1916,  p.  1292)  is  a  copy, 
can  be  perfected  and  cause  heard  with- 
out any  security  at  all,  except  for  costs. 
Rederiaktiebolaget  Amie  v.  Universal 
Transp.  Co.,  245  F.  282,  157  C.  C.  A. 
474. 

Where  a  trustee  in  bankruptcy  de- 
sires a  supersedeas,  he  may  obtain  the 
same  upon  giving  a  bond  in  compliance 
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vith  this  section  and  section  1666, 
thoQgh  the  order  allowing  the  appeal 
imposed  no  condition  with  respect  to 
the  appeal.  Pacific  Coast  Gasaalty  Co. 
T.  Harvey  (C.  C  A.)  250  F.  952. 

Bankruptcy  Act,  §  25c  (Comp.  St. 
1916.  §  9609),  relieving  a  trustee  in 
backniptcy  from  giving  bond  on  ap- 
peal or  writ  of  error,  does  not  relieve 
him  of  the  obligation  to  give  a  super- 
sedeas, bond,  as  required  by  this  sec- 
tion and  section  1666,  and  if  the  trus- 
tee secures  a  supersedeas,  giving  bond, 
it  is  enforceable.    Id. 

10.  Contents  or  conditions  of  bond.» 

A  bond  given  by  plaintiff  in  error  in  an 
action  at  law,  conditioned  for  payment 
of  "all  costs  and  damages  that  may  be 
awarded  against  it,  if  it  shall  fail  to 
make  its  plea  good,"  unless  so  speci- 
fied in  the  approval,  does  not  operate 
as  a  supersedeas.  JEtna  Ldfe  Ins.  Co. 
of  Hartford,  Conn.,  v.  Byan  (D.  O.) 
253  P.  457. 

II  Time  of  delivery  or  flllng.^-On  ap- 
peal to  Ciiscuit  Court  of  Appeals,  that 
tribunal  may  relieve  appellant  from  ef- 
fect of  his  laches  in  omitting  to  give 
security  for  costs;  there  being  no  rule 
or  statute  fixing  time  for  filing  in  the 
particular  situation.  Graham  v.  O'Fer- 
ral,  236  F.  717.  150  C.  C.  A.  49. 

l4>/2.  Effect  of  bond  In   genoral.— A 

dissolved  corporation,  appealing  from 
decree  against  it  and  giving  bond,  can- 
not assert  that  it  is  incapable  of  main- 
taining and  defending  pending  suits. 
Pease  v.  Rathbun-Jones  Eneineering 
Co.,  37  S.  Ct.  2S3.  243  U.  S.  273.  61  L. 
Kd.  715.  affirming  decree  228  F.  273, 
142  C.  C.  A.  565. 

16.  Bonds  void  or  defective.:— Under 
Supreme  Court  rule  20  (Comp.  St.  1016. 
P-  1R33).  of  which  rule  13  for  Circuit 
Courts  of  Appeals  (Comp.  St.  1016,  p. 
1292)  is  copy,  held  that,  though  no  su- 
persedeas bond  was  given  when  writ  of 
error  was  taken,  it  is,  under  this  sec- 
tion, mere  irregularity,  and  any  Circuit 
JudRe  or  judge  of  Circuit  Court  of  Ap- 
peals may.  after  expiration  of  60-day 
period  nrescribed  by  section  1007  (sec- 
tion 16r>6),  fix  amount  of  supersedeas 
bond.  Redcriaktiebolaget  Araie  v.  Uni- 
Tersal  Transp.  Co.,  245  F.  282,  157  C. 
C.  A.  474. 


i7.  Effoot  of  faliuro  to  give  bond.— 

Where  defendant  in  error  failed  to 
promptly  move  to  dismiss,  and  entered 
into  stipulation  as  to  the  record,  writ 
will  not  be  dismissed  for  plaintiff  in  er- 
ror's laches  in  filing  bond,  etc.,  but 
plaintiff  will  be  given  opportunity  to 
perfect  writ  by  filing  bond,  under  pen- 
alty of  dismissal  for  failure.  Fisher 
Hydraulic  Stone  &  Machinery  Co.  v. 
Warner,  233  F.  527.  147  C.  C.  A.  413, 
reversing  judgment  (C.  C.)  188  F.  465. 

19.  Enforcement     of     liability.— The 

writ  of  scire  facias,  to  enforce  liabil- 
ity of  the  surety  on  an  appeal  bond,  is 
original'  only  in  the  crense  that,  being 
obtained,  the  subsequent  procedure  is 
as  in  an  action  at  law,  entitling  the  de- 
fendant to  answer  and  to  jury  trial. 
Universal  Transp.  Co.  v.  National  Sure- 
ty Co.  (D.  C.)  252  F.  203. 

It  is  not  ground  of  objection  to  issu- 
ance of  scire  facias  against  the  surety 
on  an  appeal  bond,  to  enforce  its  lia- 
bility thereon,  that  it  was  not  a  party 
to  the  original  action.    Id. 

20.  Rendition  of  sammary  Judgment 

on  bond.— Jurisdiction  of  federal  Dis- 
trict Court  to  render  summary  judg- 
ment against  sureties  on  appeal  on  af- 
firmance without  notice  cannot  be  ques- 
tioned, where  thereafter  sureties  asked 
decision  on  question  of  their  liability 
under  the  evidence.  Pease  v.  Rathbun- 
Jones  Engineering  Co.,  37  S.  Ct.  283, 
243  U.  S.  273,  61  L.  Ed.  715,  afllrming 
decree  228  F.  273,  142  C.  C.  A.  565. 

21.  Enforcement  of  Judgment  pend- 
ing appeals— Where,  under  this  section 
and  section  1666  bond  superseding  de- 
cree appealed  from  had  been  given,  trial 
court  is  without  jurisdiction  to  enforce 
obedience  to  decree  by  contempt  pro- 
ceedings. Smith  V.  Government  of  Ca- 
nal Zone,  240  F.  273,  161  C.  C.  A.  281. 

Where,  in  violation  of  stay  or  super- 
sedeas of  decree  from  which  appeal  had 
been  previously  taken,  trial  court  at- 
tempted to  enforce  it  by  contempt  pro- 
ceedings, and  record  and  parties  were 
before  appellate  court,  it  may  set  aside 
judgment  or  order  in  contempt  proceed- 
ings, as  an  attempt  to  enforce  decree 
suspended,  though  such  judgment  or  or- 
der might  not  be  subject  to  review  on 
writ  of  error  as  attempted.     Id. 


§  1666.  (R.  S.  §  1007,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1.) 
Supersedeas. 

Construction  of  court  rules,  see  notes  under  §§  1114,  1232. 


Notes-  of 

2.  Construction  and  application  in 
eriffllnaJ  prosecutions.— See  American 
Surety  Co.  ▼.  U.  S.  (C.  C.  A.)  239  F. 


I  Where,  though  writ  of  error  was  al- 
lowed, the  writ  was  not  issued  and 
filed  within  the  time  allowed  by  stat- 
ute, District  Court  held  to  have  juris- 


Deolsione 

diction  to  vacate  stay  of  proceedings 
and  order  releasing  defendants  on  bail. 
U.  S.  V.  Pollak  (D.  C.)  230  F.  532. 

5.  Power  or  autliority  to  allow  writ. 
— A  single  judge  of  the  Circuit  Court 
of  Appeals  is  without  power  to  grant 
a  stay  pending  an  appeal  in  a  habeas 
corpus  proceeding,  where  the  District 
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Judge,  who  remanded  the  relator  and 
allowed  the  appeal,  refused  the  stay. 
U.  S.  V.  Johnson  (C.  O.  A.)  251  F.  889. 

6.  Writ  operating   as  supersedeasw— 

Where  order  of  Chief  Justice  of  Court 
of  Appeals  granting  writ  of  error  from 
federal  Supreme  Court  merely  followed 
this  section,  petitioner's  failure  to  sub- 
sequently comply  with  statute  by  lodg- 
ing copy  of  writ  in  clerk's  office  for  re- 
spondent's use  did  not  affect  validity  of 
order  that  writ  should  operate  as  su- 
persedeas. Ohio  River  Contract  Co.  v. 
Gordon,  189  S.  W.  451,  172  Ky.  404. 

7.  Effect  on  further  proceedings  in 
iower  court.^— Where  bond  superseding 
decree  appealed  from  had  been  given, 
trial  court  is  without  jurisdiction  to  en- 
force obedience  to  decree  by  contempt 
proceedings.  Smith  v.  Government  of  Ca- 
nal Zone,  249  F.  273,  161  C.  C.  A.  281. 

71/2.  Effect  as  to  other  actions  and 
proceedingSiP— A  supersedeas  bond,  giv- 
en by  the  defendant  in  an  infringement 
suit,  who  vas  the  manufacturer,  on  ap- 
peal from  a  decree  granting  an  injunc- 
tion, is  not  a  bar  to  a  suit  against  a 
customer  of  defendant,  brought  in  an- 
other jurisdiction  pending  the  appeal. 
Meccano,  Limited,  v.  John  Wanamaker, 
New  York  (D.  C.)  241  F.  133. 

.Where  plaintiff  in  replevin,  in  federal 
District  Court  for  Pennsylvania,  recov- 
ered judgment,  and  defendant  sued  out 
writ  of  error  more  than  60  days  there- 
after, which  did  not  operate  as  a  su- 
persedeas, held,  that  action  on  replev- 
in bond,  under  Pennsylvania  replevin 
act  of  1901  (P.  L.  88),  could  not  be  sus- 
pended until  determination  of  writ  of 
error.  Moore  v.  American  Fidelity  Co. 
of  MontpeUer,  Vt  (D.  C.)  247  F.  609. 

8.  Necessity  of  giving  securityw— 
Where  a  trustee  in  bankruptcy  desires 
a  supersedeas,  he  may  obtain  the  same 
upon  giving  a  bond,  though  the  order  al- 
lowing the  appeal  imposed  no  condition 
with  respect  to  the  appeal.  Pacific 
Coast  Casualty  Co.  v.  Harvey  (C.  C.  A.) 
250  F.  952. 

Bankruptcy  Act,  §  25c  (Comp.  St. 
1916,  §  9609),  relieving  a  trustee  in 
bankruptcy  from  giving  bond  on  appeal 
or  writ  of  error,  does  not  relieve  him 
of  the  obligation  to  give  a  supersedeas 
bond,  as  required  by  this  section  and 
section  1660,  and  if  the  trustee  secures 
a  supersedeas,  giving  bond,  it  is  en- 
forceable.   Id. 

9.  Amount  and  sufltcienoy  of  bondw— 

Where  judge  signing  writ  of  error  and 
citation  fixed  amount  of  supersedeas 
bond  by  formal  order,  judge  of  Circuit 
Court  of  Appeals  will  not  interfere 
with  amount  fixed  in  order,  though  d-^ 
tation  was  signed  without  production 
of  bond.  Rederiaktiebolaget  Amie  v. 
Universal  Transp.  Co.,  245  F.  282,  157 
C.  C.  A.  474. 
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16.  Time  for  fiiing  writ  or  bonil— Ex- 
tension of  time  by  Justice  or  Judges— 

Under  Supreme  Court  rule  29  (Comp. 
St.  1916,  p.  1833),  of  which  rule  18  for 
Circuit  Courts  of  Appeals  (Comp.  St. 
1916,  p.  1292)  is  copy,  held  that,  though 
no  supersedeas  bond  was  given  when 
writ  of  error  was  taken,  it  is,  under 
Rev.  St  §  1000  (Comp.  St.  1916,  § 
1660),  mere  irregularity,  and  any  Cir- 
cuit Judge  or  judge  of  Circuit  Court  of 
Appeals  may,  after  expiration  of  60- 
day  period  prescribed  by  this  Fection, 
fix  amount  of  supersedeas  bond.  Re- 
deriaktiebolaget Amie  v.  Universal 
Transp.  Co.,  245  F.  282,  157  0.  C.  A- 
474. 

18.  Vacation  of  supersedeas^— Where 

Chief  Justice  of  Court  of  Appeals  has 
allowed  writ  of  error  from  federal  Su- 
preme Court,  Court  of  Appeals  has  no 
jurisdiction  to  vacate  the  order  grant- 
ing the  writ  of  error  and  directing  that 
it  operate  as  a  supersedeas;  the  juris- 
diction being  in  the  federal  Supreme 
Court.  Ohio  River  Contritct  Co.  v. 
Gordon,  189  S.  W.  451,  172  Ky.  404. 

20'/2-  Effect  of  bond   as  estoppel.— 

Where  a  supersedeas  bond  recited  the 
rendition  and  entry  of  the  decree,  the 
sureties  are  estopped  in  a  proceeding 
thereon  from  questioning  the  bond  by 
collaterally  attacking  the  decree.  Pa- 
cific Coast  Casualty  Co.  v.  Harvey  (C. 
C.  A.)  250  F.  952. 

21.  Extent    of    liability    on    bond.— 

Where  a  trustee  in  bankruptcy  appeal- 
ed to  the  Supreme  Court  from  a  de- 
cision of  the  Circuit  Court  of  Appeals 
reversing  a  judgment  in  his  favor,  giv- 
ing a  supersedeas  bond,  held  that,  as 
the  decree  appealed  from  awarded 
costs,  etc.,  enforcement  of  the  bond 
cannot  be  denied,  on  the  ground  that 
there  was  no  judgment  or  decree  on 
which  execution  could  issue.  Pacific 
Coast  Casualty  Co.  v.  Harvey  (C.  O.  A.) 
250  F.  952. 

The  enforcement  of  a  supersedeas 
bond  given  on  appeal  to  the  Supreme 
Court  from  a  decision  of  the  Circuit 
Court  of  Appeals,  which  awarded  costs 
in  favor  of  the  successful  party,  is  not 
affected  by  the  fact  that  at  the  time 
the  bond  was  given  the  costs  had  not 
been  taxed,  for  that  was  part  of  Ihe 
proceedings  stayed.    Id. 

24.  Issuance  and  stay  of  execution.F— 

When  writ  of  error  removing  cause  to 
United  States  Supreme  Court  is  grant- 
ed, the  cause  is  pending  therein,  and 
execution  cannot  be  stayed  unless  plain- 
tiff in  error  files  his  writ  of  error  with- 
in legal  time  after  entry  of  judgment, 
for  there  can  be  no  supersedeas  if  writ 
of  error  is  invalid.  Seaboard  Air-Lin^ 
By.  Co.  V,  Horton  (N.  C.)  96  S.  E.  954. 
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§  1668.  (R.  S.  §  700.)     Review  in  cases  tried  without  a  jury. 


I.  Coistractlon  in  gen eraiw— Sections 
1584  and  1587,  providing  for  jury  trial 
of  fact  issues  in  the  Circuit  Courts, 
vere  not  repealed  by  Judicial  Code, 
and  they,  as  well  as  section  1668,  pro- 
Tiding  for  review,  are  made  applicable 
to  District  Courts  by  section  1268. 
Liffie  V.  Dennert,  232  P.  104,  146  C. 
C.  A.  296. 

3.  Mode  of  review.^See  notes  under 
K  1120, 1213-1215.  ^ 

4.  Stipulations  waiving  Juryw— Under 
Comp.  St.  1916,  §f  1584,  1587,  1668, 
where  a  case  was  tried  without  a  jury 
on  an  oral  waiver  of  a  jury  trial  and' 
without  any  written  stipulation  waiving 
BQch  a  trial,  the  questions  decided  at 
the  trial  could  not  be  re-examined  on 
writ  of  error,  and  no  questions  were 
open  to  review  except  those  arising  up- 
on the  process,  pleadings,  or  judgment. 
Iflinois  Surety  Co.  v.  U.  S.,  229  F.  527, 
143  C.  C.  A.  595;  Id.,  229  F.  533,  143 
C.  C.  A.  601. 

7.  Exceptions  to  nilings^Necessity.— 
Where  motion  to  enter  satisfaction  of 
judgment  was  tried  to  the  court,  but 
jury  was  not  waived,  the  appellate  court 
on  writ  of  error  will  not,  no  objection 
having  been  made,  consider  whether  or- 
der of  court  was  mere  award  of  an  ar- 
bitrator, but  will  treat  decision  as  one 
which  can  be  reviewed.  Lillie  v.  Den- 
nert, 232  F.  104,  146  C.  C.  A.  296. 

Rules  11  and  24  for  Circuit  Courts 
of  Appeals  (Comp.  St.  1916,  pp.  1290, 
1326)  apply  to  assignment  of  errors  in 
Circuit  Court  of  Appeals,  and  do  not 
warrant  review  in  action  tried  to  court 
of  matters  not  reviewable  under  this 
section,  because  not  presented  below. 
Maryland  Casualty  Co.  of  Baltimore, 
Md.,  V.  Orchard  Land  &  Timber  Co., 
240  F.  364,  153  C.  C.  A.  290. 

8.  —  Rulings  on  evidence  or  piead- 

lifl^— Exception  to  judgment  hdld  insuf- 
ficient to  preserve  for  review  rejection 
of  testimony,  and  so  assignment  of 
error  complaining  of  such  rejection 
may  be  disregarded.  Cordingly  v.  Ken- 
nedy, 239  F.  645,  152  C.  C.  A.  479. 

The  question  whether  there  was  any 
substantial  evidence  to  sustain  the  find- 
ings,  can  be  reviewed  only  when  it 
▼as  presented  to  and  decided  by  the 
trial  court,  and  an  exception  &>  the 
niling  taken  and  allowed.  Security  Nat. 
Bank  of  Sioux  City,  Iowa,  v.  Old  Nat. 
Bank  of  Battle  Creek,  Mich.,  241  F.  1, 
354  C.  0.  A-  1. 

9.  — —  Form  and  sufflcienoy.— Where, 

in  action  tried  to  court,  there  was  gen- 
era] finding  for  defendants,  exception 
to  judgment  on  ground  evidence  was 
insufficient  to  justify  it  does  not  present 
for  review  on  error  question  of  suf- 
ficiency of  evidence.  Garwood  v.  Schei- 
ber,  246  F.  74,  158  C.  C.  A.  300. 

10.  —^  Olijections  or  exceptiono  to 
■tde  or  form  of  prooedurow— Decree 
granting  relief  under  Bankruptcy  Act 
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July  1,  1898,  §  67e  (Comp.  St.  1916,  | 
9651),  avoiding  fraudulent  transfers, 
will  not  be  disturbed  on  ground  that  bill 
was  framed  under  section  60b  of  that 
act  as  amended  by  Act  Feb.  5,  1903,  | 
13,  and  Act  June  25,  1910,  |  11  (Comp. 
St  1916,  §  9644),  where  the  objection 
was  not  raised  below,  and  the  issue  of 
fraudulent  transfer  was  found  against 
appellant.  Dean  v.  Davis^  37  S.  Ct. 
130,  242  U.  S.  438,  61  L.  Ed.  419,  af- 
firming dectee  ,212  F.  88,  128  C.  C.  A. 
658. 

11.  — ~  On  referonoOd— An  erroneous 
conclusion  of  the  master  in  an  equity 
suit  that  a  reorganized  company  was 
not  liable  for  unsecured  debts  of  the 
old  corporation  could  be  reversed  by 
the  Circuit  Court  of  Appeals  on  appeal 
upon  the  mer;^ts,  though  the  exceptions 
to  such  conclusion  were  put  upon  other 
grounds.  Kansas  City  Southern  R.  Co. 
V.  Guardian  Trust  Co.,  36  S.  Ct.  334, 
240  U.  S.  166,  60  L.  Ed.  579,  affirming 
decrees  Central  Imp.  Co.  v.  Cambria 
JSteel  Co.,  201  F.  811,  120  C.  C.  A.  121, 
and  210  F.  696,  127  C.  C.  A.  184. 

Order  confirming  master's  report  held 
in  effect  to  overrule  objections,  and  not 
to  be  reviewable,  in  the  absence  of  an 
exception  thereto,  or  to  the  entry  of 
judgment.  Rutan  v.  Johnson  &  John- 
son, 231  F.  369,  145  C.  C.  A.  363. 

12.  Bill    of    exoeptlons^Neoessityw— 

While,  on  error  from  final  judgment,  er- 
rors of  law  appearing  on  the  face  of  the 
record  proper  are  available,  without 
bill  of  exceptions  or  equivalent,  not  so 
as  to  errors  in  rulings  of  law  in  the 
course  of  the  trial,  which  require  ex- 
ceptions at  the  time,  and  their  incor- 
poration into  the  record  by  such  means. 
Ana  Maria  Sugar  Co.  v.  Quinones  (C. 
C.  A.)  251  F.  499.  See,  also,  notes  un- 
der §  1590. 

19.  Review  on  submission  of  ques- 
tions of  law  and  fact  to  court.^Where 
both  parties  moved  court  to  instruct 
verdict,  thereby  affirming  there  was  no 
disputed  question  of  fact,  and  neces- 
sarily requesting  court  to  find  the  facts, 
they  are  concluded  by  finding  made  by 
trial  court,  and  appellate  court  is  lim- 
ited, in  >  reviewing  its  action,  to  consid- 
eration of  correctness  of  finding  on 
law,  and  must  affirm,  if  there  is  any 
supporting  evidence.  Moore  v.  Fain 
(C.  C.  A.)  251  F.  573;  Dickinson  v. 
Harris,  242  F.  926,  155  C.  C.  A.  514; 
La  Crosse  Plow  Co.  v.  Pagenstecher 
(C.  C.  A.)  253  F.  46. 

Where  averment  of  fact  in  motion  on 
which  court  granted  it  was  not  contro- 
verted below,  it  cannot  be  drawn  in 
question  here.  Camp  v.  Gress,  244  F. 
121,  156  C.  C.  A.  549,  certiorari  grant- 
ed 38  S.  Ct.  14,  245  U.  S.  655,  62  L. 
Ed.  533. 

A  prayer  by  each  party  for  binding 
instructions  in  his  favor  is  equivalent 
to  a  joint  request  for  a  finding  of  fact 
by  the  court,  and  does  not  amount  to  a 
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BubmissioQ  without  the  intervention  of 
a  jury  within  Rev.  St  |§  649,  700 
(Copap.  St.  1916,  §§  1587,  1668);  hence 
the  direction  of  a  verdict  by  the  court 
is  conclusive.  Williams  v.  Vreeland, 
244  F.  346,  156  C.  C.  A.  632. 

As  trial  court  heard  evidence,  it  will 
be  presumed  that  decree  was  right,  un- 
less it  appears  that  there  has  been 
obvious  error  in  application  of  law,  or 
some  serious  mistake  in  consideration 
of  evidence.  U.  S.  v.  Porter  Fuel  Co., 
247  F.  769.  159  C.  C.  A.  627. 

20.  Review  on  agreed  statement  ef 
facts.— A  defense  not  regarded  by  trial 
court  or  included  in  agreed  statement 
of  facts  cannot  be  considered  on  de^ 
fendant's  appeal.  Alaska  Salmon  Co. 
V.  Territory  of  Alaska,  236  F.  62,  149 
C.  C.  A.  272. 

When  a  case  is  submitted  on  an 
agreed  statement  of  facts,  the  suffi- 
ciency of  the  facts  so  agreed  on  to 
sustain  the  judgment  entered  may  be 
reviewed  on  writ  of  error.  Blair  v.  U. 
S.,  241  F.  217,  154  C.  C.  A.  137,  re- 
versing judgment  U.  S.  v.  Blair-Mur- 
dock  Co.  (D.  C.)  228  F.  77. 

22.  Review  as  dependent  on  requests 
for  flndings  or  rulingSd^^Review  of  de- 
nial of  motion  for  judgment  is  limited 
to  the  specific  questions  presented  on 
the  motion.  National  Surety  Co.  v. 
Lincoln  County,  Mont.,  238  F.  705,  151 
C.  C.  A.  555,  affirming  judgment  Lin- 
coln County  V.  Coast  Bridge  Co.  (D. 
C.)  231  F.  468. 

General  finding  made  in  cause  sub- 
mitted to  court  under  this  section  is 
not  reviewable  where  no  request  for 
special  findings  nor  motion  for  a  find- 
ing for  adverse  party  was  made  during 
the  trial.  Calaf  v.  Fernandez,  239  F. 
795,  152  C.  C.  A.  581. 

Li  action  tried  to  District  Court  in 
accordance  with  Rev.  St.  §Sf  649,  700 
(Comp.  St.  1916,  §§  1587.  1663),  made 
applicable  to  District  Court  by  Judi- 
cial Code,  §§  289-291,  held,  that  plain- 
tiff in  error,  defendant  below,  who  did 
not  object  to  admission  of  evidence  and 
requested  no  special  findings,  could 
not  complain  on  appeal  that  evidence 
was  insufficient  to  sustain  judgment. 
Maryland  Casualty  Co.  of  Baltimore, 
Md.,  V.  Orchard  Land  &  Timber  Co., 
240  F.  364,  153  C.  C  A.  290;  Chicago, 
M.  &  St.  P.  Ry.  Co.  V.  George  A. 
Hormel  &  Co.,  240  F.  381,  153  C.  C. 
A.  307;  H.  F.  Dangberg  Land  &  Live 
Stock  Co.  V.  Day,  247  F.  477,  159  C. 
C.  A.  531. 

Whether  special  finding  is  supported 
by  evidence  may  be  raised  by  special 
request  and  exception  to  finding,  and 
in  case  of  general  finding  by  general 
request  and  exception  to  refusal.  So- 
ci6t6  Nouvelle  d*Armement  v.  Barnaby, 
246  F.  68,  158  C.  C.  A.  294;  Garwood 
V.  Scheiber,  246  F.  74,  158  C.  C.  A. 
300. 

Where  court,  on  its  own  motion,  at 
close  of  plaintifiTs  case,  entered  judg- 
ment  for   defendant,    dismissing   com- 
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plaint  on  merits,  plaintiff  may  secure 
review  of  dismissal,  though  it  had  made 
no  request  for  findings  of  fact  and  dec- 
laration of  law  in  its  favor.  Meyer  & 
Chapman  State  Bank  v.  First  Nat. 
Bank  of  Cody,  248  F,  679,  160  C.  C. 
A.  579. 

In  an  action  tried  to  the  court  with- 
out a  jury  by  stipulation,  where  the 
court  is  not  asked  to  rule  that  there 
is  no  substantial  evidence  to  justify 
judgment,  the  findings  of  fact  must  be 
accept^  by  the  appellate  court,  and  only 
rulings  on  matters  of  law,  duly  except- 
ed to,  are  reviewable.  Pederson  v.  U. 
S.  (C.  C.  A.)  253  F.  622. 

>  23.  Scope  and  extent  of  review— In 
general.— In  reviewing  the  trial  court's 
denial  of  motion  for  new  trial,  the  fact 
that  he  had  seen  and  heard  the  wit- 
nesses should  be  considered  in  sup- 
port of  his  action.  Carolina  C.  &  O. 
By.  Co.  V.  Stroup,  239  F.  75,  152  C.  C. 
A.  125. 

24.  —  In  absence  of  special  findings 
of  fact  or  where  findings  are  general. 

—Under  Rev.  St.  §§  649  and  700  (Comp. 
St.  1916,  §f  1587,  1668),  findings  in 
action  tried  to  the  court  may  be  gen- 
eral or  special,  and  where  general  only 
rulings  during  trial  can  be  reviewed, 
but  if  special  sufficiency  to  support 
judgment  may  be  determined.  Soci^t^ 
Nouvelle  d'Armement  v.  Barnaby,  246 
F.  68,  158  C.  C.  A.  294;  Good  Pine 
Lumber  Co.  v.  Duke,  229  F.  714, 144  C. 
C.  A.  124;  Smith  &  Co.  v.  Kingfalfa 
Mills,  237  F.  82,  150  C.  C.  A.  284;  City 
of  Goldfield,  Colo.,  v.  Roger,  249  F.  39, 
161  C.  C.  A.  99;  National  Surety  Co. 
V.  Lincoln  County,  Mont.,  238  F.  705, 
151  C.  C.  A.  555,  affirming  judgment 
Lincoln  County  v.  Coast  Bridge  Co.  (D. 
C.)  231  F.  468.  And  where  there  was 
no  agreed  statement  of  facts,  or  spe- 
cial finding  of  facts,  and  biUs  of  ex- 
ception were  not  taken  in  such  time 
that  they  could  be  considered,  assign- 
ments of  error,  complaining  of  sus- 
taining of  demurrer  to  petition  and  of 
rendition  of  judgment  in  favor  of  de- 
fendant, must  be  overruled.  Proctor 
Coal  Co.  V.  United  States  Fidelity  & 
Guaranty  Co.,  286  F.  910,  150  C.  C. 
A.  172. 

25.  Review  of  special  findings  of  fact. 

— In  civil  cases  at  law,  tried  without 
a  jury,  where  the  finding  is  general, 
the  review  extends  only  to  errors  aris- 
ing in  the  course  of  the  trial;  but 
where  there  is  a  special  finding  of  facts, 
or  an  agreed  statement,  the  appellate 
court  can  inquire  whether  the  facts 
support  the  judgment.  Panama  R.  Co. 
V.  Beckford,  231  F.  436,  145  C.  C.  A. 
430.  But  where  there  are  specific  find- 
ings  the  weight  of  the  evidence  cannot 
be  reviewed.  Panama  R,  Co.  v.  Beck- 
ford,  231  F.  436,  145  C.  C.  A.  430. 

27.  Review  of  general  findings  and 
questions  of  fact— Review  in  general.F— 

See  McCormick  v.  Provident  Life  Sc 
Trust  Co.  of  Philadelphia,  249  F.  141, 
161  C.  O.  A.  193. 
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The  parties  to  an  action  tried  with- 
out a  jury  cannot  by  consent  authorize 
review  of  the  sufficiency  of  th©  eyi- 
deoce  to  support  a^  general  finding. 
Sierra  Land  &  Live  Stock  Co.  r. 
Desert  Power  &  MiU  Co.,  229  P.  982, 
144  C.  C.  A.  264. 

On  writ  of  error  to  review  a  judg- 
ment rendered  in  an  action  where  jury 
was  waived,  only  inquiries  open  are, 
in  view  of  Rev.  St.  §§  700,  1011  (Comp. 
St  1916,  II  1668,  1672),. whether  evi- 
dence tends  to  support  ultimate  find- 
bg.  and  whether  the  finding  in  turn  is 
laffident  to  sustain  the  judgment. 
Tomer  v.  Schaeflfer,  249  F.  654,  161  C. 
G.  A.  564. 

A  general  finding  on  an  issue  of  in- 
fringement in  an  action  at  law  tried  by 
the  court  without  a  jury  held  review- 
able by  the  appellate  court.  Chicago 
&  A.  Ry.  Co.  V.  Pressed  Steel  Car  Co., 
243  F.  883.  156  C.  C.  A.  395,  certiorari 
denied  38  S.  Ct.  11,  245  U.  S.  652,  62 
U  Ed.  532. 

Oincurrent  findings  of  two'  lower 
courts  as  to  matter  of  fact  will  not  he 
disturbed  unless  clearly  erroneous. 
Balder  v.  Schofield,  37  S.  Ct.  333,  243 
U.  S.  114,  61  L,  Ed.  626,  affirming  de- 
cree 221  F.  322.  136  C.  C.  A.  320. 

Findings  by  trial  judge,  who  heard 
evidence  and  saw  witnesses  when  testi- 
fying, will  not  be  disturbed,  unless 
clearly  against  weight  of  evidence,  or 
induced  by  a  mistaken  view  of  law. 
Trujillo  &  Mercado  v.  Succession  of 
Rodriguez,  233  F.  208,  147  C.  C.  A. 
214;  Columbia  Graphophone  Co.  v. 
SearchUght  Horn  Co.,  236  F.  135,  149 
C.  C.  A.  345;  Bijur  Motor  Lighting  Co. 
V.  Eclipse  Mach.  Co.,  243  F.  600,  156 
0.  C.  A.  298,  affirming  decree  (D.  C.) 
237  F.  89:  Vineyard  Land  &  Stock  Co. 
V.  Twin  Falls  Oakley  Land  &  Water 
Co.,  245  F.  30,  157  C.  C.  A.  326;  First 
Nat  Bank  of  McGregor  v.  Eiseman, 
246  F.  597,  158  C.  C.  A.  567;  Philadel- 
phia &  R.  Ry.  Co.  V.  U.  S.,  247  F. 
466,  159  C.  C.  A.  520,  affirming  judg- 
ment U.  S.  V.  Philadelphia  &  R.  Ry. 
Co.  (D.  O.)  238  F.  428;  Farmers'  State 
Bank  v.  Freeman,  249  F.  579,  161  C. 
C.  A.  505. 

The  finding  of  the  chancellor  should 
not  be  disturbed,  unless  it  clearly  ap- 
pears that  he  has  made  a  serious  mis- 
take of  fact,  or  has  fallen  into  some 
plain  error  of  law.  Conkling  Mining 
Co.  V.  Silver  King  Coalition  Mines  Co., 
230  F.  553,  144  C.  C.  A.  607;  WUson 
V.  Sands,  231  F.  921,  146  C.  O.  A. 
117;  L.  A.  Westermann  Co.  v.  Dispatch 
Printing  Co.,  233  F.  609,  147  C.  C.  A. 
417;  De  Laski  &  Thropp  Circular 
Woven  Tire  Co.  v.  United  States  Tire 
Co.,  235  F.  290,  149  C.  C.  A.  6,  affirm- 
mg  decree  (D.  C.)  232  F.  884;  Semidey 
T.  Central  Aguirre  Co.,  239  F.  610, 
152  C.  C.  A.  444;  Estep  v.  Kentland 
Coal  &  Coke  Co.,  239  F.  617,  152  C. 
C.  A*.  451;  Fay  v.  Hill,  249  F.  415,  161 
€.  C.  A.  389;  Ridge  v.  Healy  (€.  C.  A.) 


251  F.  798;  Moran  T.  Morgan  (0.  0. 
A.)  252  F.  719. 

28.  — —  Findings  on  oonflleting  evl- 

denca^— Findings  of  court  based  on  con- 
flicting evidence  are  conclusive  on  ap- 
peal. Butte  &  Superior  Copper  Co.  v. 
Clark-Montana  Realty  Co.,  248  F.  609, 
160  C.  C.  A.  509,  affirming  decree 
Clark -Mo'i tana  Realty  Co.  v.  Butte  & 
Superior  Copper  Co.  (D.  C.)  233  F. 
647,  and  certiorari  denied  Butte  &  Su- 
perior Copper  Co.  v.  Clark-Montana 
Realty  Co.,  38  S.  Ct.  581,  247  U.  S. 
516,  62  L.  Ed.  1245;  Galle  v.  Hamburg 
Amerikanische  Packetfahrt  Actien  Ge- 
seUschaft,  233  F.  424,  147  C.  C.  A. 
360;  Simmons  v.  Hodges  (C.  C.  A.) 
250  F.  424.  And  a  finding  of  the  Dis- 
trict Court  that  miner's  rules  relat- 
ing to  the  diversion  of  water  were  not 
in  force  when  the  rights  of  the  parties 
originated,  made  upon  conflicting  evi- 
dence, cannot  be  disregarded  by  tfie 
Circuit  Court  of  Appeals,  even  if  con- 
trary to  the  weight  of  evidence.  Alas- 
ka-Juneau  Gold  Mining  Oo.  v.  Ebner 
Gold  Mining  Co.,  239  F.  638,  152  C.  C. 
A.  472.  ^ 

Findings  of  fact,  made  on  conflictmg 
evidence,  will  not  be  reversed,  unless  it 
clearly  appears  that  the  court  made  a 
serious  mistake  in  the  finding  of  fact, 
or  fell  into  a  controlling  error  of  law. 
Luten  V.  Sharp,  234  F.  880,  148  C.  C. 
A.  478,  affirming  decree  (D.  C.)  217  F. 
76;  Great  Northern  Ry.  Co.  v.  Phila- 
delphia &  Reading  Coal  &  Iron  Co., 
242  F.  799,  155  C.  C.  A.  387;  Ryan  v. 
Ohmer,  244  F.  31,  156  C.  C.  A.  459; 
Schlank  v.  Smith,  ^46  F.  686,  158  C. 
C.  A.  642;  The  F.  B.  Squire,  248  F. 
469,  160  C.  C.  A.  479.  And  findings, 
based  on  conflicting  evidence  taken  in 
open  court,  will  not  be  disturbed  on 
appeal,  in  the  absence  of  a  showing 
that  in  arrivihg  at  such  findings  the 
trial  court  erroneously  applied  some 
rule  of  evidence  or  found  contrary  to 
the  decided  weight  of  testimony.  Leg- 
gat  V.  McLure,  234  F.  620,  148  C.  C. 
A.  386. 

Where,  in  equity  case,  testimony 
which  was  conflicting  was  heard  oral- 
ly by  court,  its  findings  for  that  reason 
are  entitled  to  deference  on  appeal. 
U.  S.  V.  United  Shoe  Machinery  Co.  of 
New  Jersey,  38  S.  Ct.  473,  247  U.  S. 
32,  62  L.  Ed.  968.  affirming  decree  (D.- 
C.)  222  F.  349,  and  leave  to  file  peti- 
tion for  rehearing  granted  38  S.  Ct. 
581;  Adamson  v.  Gilliland,  37  S.  Ct 
169,  242  U.  S.  350.  61  U  Ed.  356,  re- 
versing ^decree  Gilliland  v.  Adamson, 
227  F.  93,  141  C.  C.  A.  641;  U.  S.  v. 
Cannon,  244  F.  750,  157  C.  C.  A.  198; 
Turner  &  Dahnken  v.  Crowley  (C.  C. 
A.)  252  F.  749. 

29.  — -  Conciuslveness  of  findings.— 
Regardless  of  the  rule  as  to  review  of 
findings  of  fact  in  case  tried  without 
a  jury,  the  appellate  court  will  examine 
the  evidence  of  the  facts,  where  a  re- 
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view  of  the  decitfton  of  the  trial  court 
on  jurisdiction  is  invoked,  although 
there  is  a  presumption  of  the  correct- 
ness of  the  trial  court's  decision.  Da- 
vis V.  Anderson-Tully  Co.  (O.  0.  A.) 
262  F.  681. 

Where  an  action  at  law  is  by  stip- 
ulation tried  to  the  court,  under  the 
provisions  of  Rev.  St.  §§  649,  700 
(Comp.  St.  1016,  §§1587,  1668),  the 
findings  of  fact  by  the  court  are  not 
reviewable  by  an  appellate  court,  if 
there  is  any  competent  evidence  on 
which  they  could  have  been  made. 
Chautauqua  Institution  v.  Zimmerman, 
233  F.  371,  147  C.  C.  A.  307;  Illinois 
Surety  Co.  v.  U.  S.,  229  F.  527,  143 
C.  C.  A.  595;  Id.,  229  F.  533,  143  C. 
O.  A.  601;  Sierra  Land  &  Live  Stock 
Co.  V.  Desert  Power  &  Mill  Co.,  229  F. 
982,  144  C.  C.  A.  264;  Rutan  v.  John- 
son &  Johnson,  231  F.  369,  145  C.  C. 
A,  363;  LiUie  v.  Dennert,  232  F.  104, 
146  C.  C.  A.  296;  Shelton  v.  Gas  Secu- 
rities Co.,  239  F.  653,  152  C.  C.  A. 
487;  Soci6t€  Nouvelle  d'Armement  v. 
Barnaby,  246  F.  68,  158  C.  C.  A.  294; 
V^^ginia  &  West  Virginia  Coal  Co.  v. 
Charles  (C.  C.  A.)  254  F.  379. 

Whether  the  trial  court's  findings  are 
supported  by  the  agreed  facts,  and  the 
additional  evidence  is  a  question  of  fact 
on  the  weight  of  the  evidence,  which, 
in  a  trial  of  an  action  at  law  by  the 
court,  the  national  courts  are  forbid- 
den to  review  by  Const  Amend.  7,  and 
Rev.  St.  §§  649,  700  (Comp.  St.  1916. 
§§  1587,  1668).  Security  Nat.  Bank  of 
Sioux  City,  Iowa,  v.  Old  Nat.  Bank  of 
Battle  Creek,  Mich,,  241  F.  1,  154  O. 
C    A.  1. 

The  Circuit  Court  of  Appeals  can- 
not review  the  trial  court's  construc- 
tion of  a  contract,  the  language  of 
which  was  so  general  and  obscure  as  to 
make  parol  evidence  as  to  its  meaning 
competent,  where  there  was  testimony 
to  sustain  the  construction.  General 
Electric  Co.  v.  Chattanooga  Coal  & 
Iron  Corporation,  241  F.  38,  154  C.  O. 
A.  38. 

30.  —  Effect  of  findings  as  verdict. 
—Where  a  jury  was  waived  by  stipu- 
lation, the  court's  finding  on  the  issues 
of  fact  had  the  effect  and  force  of  a 
verdict  by  a  jury.  First  Nat.  Bank  of 
Bayonne     v.     Anglo-South     American 

"Bank,  230  F.  817,  145  C.  C.  A.  127. 

31.  .-^  Weight  and  sufficiency  of  ev- 
idence.—Findings  of  fact  by  the  chan- 
cellor, though  not  conclusive  on  appeal, 
are  presumptively  correct,  and  unless 
clearly  against  the  weight  of  the  evi- 
dence, will  not  be  disturbed,  particular- 
ly where  the  testimony  was  given  oral- 
ly. U.  S.  V,  Grass  Creek  Oil  &  Gas 
Co.,  236  F.  481,  149  C.  C.  A.  533;  Bush 
T.  Branson,  248  F.  377,  160  C.  C.  A- 
387;  Fuller  v.  Reed,  249  F.  158,  161 
C.  C.  A.  210,  affirming  decree  Thurs- 
ton V.  Same  (D.  C.)  229  F.  737;  Fay 
V.  Hill,  249  F.  415,  161  C.  0.  A,  389. 
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Where  plaintiff  and  his  associates 
testified  to  representation,  and  court 
evidently  believed  them,  held,  that  de- 
cree  could  not  be  disturbed,  notwith- 

'  standing  the  claimed  improbability  that 
such   representation  was  made.     Twin 

.Lakes  Land  &  Water  Co.  v.  Dohner, 
242  F.  399,  155  0.  C.  A.  175. 

On  review  of  action  tried  to  the  court 
without  a  jury,  credibility  of  witnesses 
cannvt  be  weighed.  Turner  v.  Schaef- 
fer,  249  F.  654,  161  C.  C.  A.  664. 

32;  Review  of  findings  on  reference 
—In  general.— Under  Rev.  St.  §§  649, 
700  (Comp.  St  1916,  i§  1587,  1668), 
where  parties  waived  jury  trial  by  at- 
tending proceeding  under  reference 
without  objection,  or  written  stipula- 
tion held,  that  the  only  question  re- 
viewable was  whether  the  facts  found 
sustained  the  judgment.  Wm.  Ed- 
wards Co.  V.  La  Dow,  230  F.  378,  144 
O.  0.  A.  520,  modifying  judgment  In 
re  Miller  (D.  C.)  221  F.  471. 

Where,  in  an  action  to  recover  prop- 
erty on  the  ground  that  it  was  deliv- 
ered as  a  preference,  the  parties, 
though  there  was  no  authority  by  stat- 
ute, stipulated  for  trial  to  a  referee, 
the  trial  court  cannot  review  the  ref- 
eree's findings  of  fact,  any  more  than 
an  appellate  court  can  review  findings 
of  fact  in  an  action  at  law  tried  with- 
out a  jury,  where  thereus  no  statutory 
authority  for  the  waiver  of  a  jury  and 
reservation  of  exceptions.  Grant  v. 
National  Bank  of  Auburn  (D.  C.)  232 
F.  201. 

A  finding  of  fact  by  a  special  master, 
based  on  conflicting  evidence,  and  cred- 
ibility of  witnesses,  wUl  not  be  dis- 
turbed, where  supported  by  evidence. 
Parker  v.  Ross,  234  F.  289,  148  C.  C. 
A.  191;  Fleming  v.  Noble  (C.  C.  A.) 
250  F.  733;  In  re  Victor  (D.  C.)  246 
F.  727;  In  re  S.  &  S.  Mfg.  &  Sales 
Co.  (D.  C)  246  F.  1005. 

Findings  of  fact  made  by  a  referee, 
where  the  reference  is  to  hear  and  de- 
termine the  action,  have  the  effect  of 
the  verdict  of  a  jury;  but  judgment 
may  be  set  aside  where  the  findings 
are  clearly  against  the  weight  of  evi- 
dence. Fifth  Nat.  Bank  of  City  of 
New  York  v.  Lyttle  (C.  C.  A.)  250  F. 
361. 

33.  —  Findings  approved  by  court. 

— A  report  of  the  master,  approved  by 
the  trial  judge,  is  presumptively  cor- 
rect, and  will  not  be  disturbed  by  the 
appellate  court  unless  some  obvious 
error  of  law  or  serious  mistake  in  con- 
sidering the  evidence  has  occurred. 
Lasswell  Land  &  Lumber  Co.  v.  Lee 
Wilson  &  Co.,  236  F.  322,  149  0.  C.  A. 
454;  Tatum  Bros.  Real'  Estate  &  In- 
vestment Co.  V.  Shenk,  246  F.  684,  158 
C.  C.  A.  640,  certiorari  denied  38  S. 
Ct.  334,  246  U.  S.  664,  62  L.  Ed.  928; 
Brown  v.  Pennsylvania  R.  Co.  (C.  C. 
A.)  250  F.  513;  Robinson  v.  U.  S.  (C. 
0.  A.)  251  F.  461;  John  A.  Schmitt's 
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Sons  y.  Shadrach  (0.  0.  A.)  251  F. 
874.  Particularly  where  another  find- 
ing disposing  of  appellant^s  contention 
iras  supported  by  evidence.  Emerson 
V.  Fisher,  246  F.  642,  168  C.  C.  A. 
59S.  And  especially  where  ti'ial  court's 
opinion  showed  that  master  was  well 
fitted  to  discharge  his  duties,  and  that 
jrdge  most  painstakingly  scrutinized  re- 
port and  exceptions.    Firestone  Tire  & 


Rubber  'Co.  t.   Riverfiide   Bridge   Go., 
247  F.  625,  160  0.  C.  A.  35. 

Cited  without  definite  appiication, 
McOoach  V.  Continental  Passenger  Ry. 
Co.  of  Philadelphia  (0.  C.  A.)  233  F. 
976;  Schoenwald  y.  Bishop  (C.  C.  A.) 
244  F.  715;  Equitable  Trust  Co.  of  New 
York  ▼.  Denver  &  R.  G.  R.  Co.  (C.  C. 
A.)  250  F.  327;  Prudential  Ins.  Co.  of 
America  v.  Herold  (D.  C.)  247  F.  681. 


§  1670.  (Act  March  3,  1891,  c.  517,  §  10.)     Remand  ot  cause. 


.  i.  REVIEW       AND       DETERMINA- 
TION   iN    SUPREME    COURT 

2.  Questions  considered d— Where  de- 
cree enjoining  enforcement  of  munici- 
pal ordinance  prescribing  maximum 
water  rates,  on  ground  that  they  were 
confiscatory,  could  be  affirmed  on  that 
sroimd,  though  complainant  be  not 
deemed  owner  of  certain  water  rights, 
question  whether  complainant  was,  un- 
der state  laws,  entitled  to  such  water 
rights,  should  not  be  determined.  City 
and  Connty  of  Denver  v.  Denver  Union 
Water  Co.,  38  S.  Ot.  278,  246  U.  S. 
178,  62  L.  Ed.  649. 

3.  Persons  entitled  to.aiiene  error.— 

Any  error  in  basing  recovery  in  per- 
sonal injury  action  upon  federal  Em- 
ployers' Liability  Act  April  22,  1908 
(Comp.  St.  1916,  §  8657),  cannot  be 
urged  where  defendant  relied  on  that 
statute  and  the  rights  that  under  that 
statute  it  supposed  it  possessed.  Min- 
neapoUg  &  St  L.  B.  Co.  ▼.  Winters,  37 
S.  Ct.  170,  242  U.  S.  353,  61  L.  Ed. 
353,  Ann.  Gas.  1918B,  54,  affirming 
judgment  Winter  v.  Minneapolis  &  St. 
L.  R.  C^,  155  N.  W.  1103,  131  Minn. 
496.      • 

7.  Affirmance.^— Decree  affirmed  on 
motion,  where  courts  of  two  circuits 
bad  reached  same  conclusion  on  ques- 
tions of  fact,  and  questions  of  law  were 
Mttled,  and  rulings  clearly  right.  Eich- 
el  V.  United  States  Fidelity  &  Guar- 
anty Co.,  38  S.  Ct.  47,  245  U.  S.  102, 
62  L.  Ed.  177,  affirming  decree  United 
States  Fidelity  &  Guaranty  Co.  v.  Eich- 
el,  241  F.  357,  154  C.  C.  A.  237. 

iO.  Jurisdiction  and  proceedings  aft- 
9r  remand.— On  remand  from  the  Su- 
preme Court,  the  District  Court  has 
no  power,  except  to  enter  a  decree  in 
conformity  with  the  mandate.  In  re 
Benael  (B.  C.)  230  F.  932. 

ii.  REVIEW    AND    DETERMINA- 
TION  IN  CIRCUIT  COURT 
OF  APPEALS 

12.  Seope  and  extent  of  review— Mat- 
ters or  evidence  considered  in  deter- 
mining questions.— In  determining  the 
propriety  of  rejecting  an  offer  of  proof, 
the  entire  offer,  and  not  isolated  por- 
tions, should  be  considered.  Chambers 
V.  Farnhsm,  236  F.  886,  150  C.  0.  A, 

On  appeal  from  judgment  sustaining 


demurrer  to  answer  alleging  rescis- 
sion by  Interstate  Commerce  Commis- 
sion of  order  of  reparation,  later  pro- 
ceedings of  the  Commission,  resulting 
in  reinstatement  of  the  order,  will  be 
passed  upon,  though  not  presented  to 
the  lower  court.  Morgan's  Louisiana 
&  T.  R.  &  S.  S.  Co.  V.  Isaac  Joseph 
Iron  Co.,  243  F.  149,  156  C.  C.  A.  15. 

13.  ....  Questions  co nsidered. —Rul- 
ings by  the  trial  court  on  an  indictment, 
sentence  under  which  was  suspended, 
can  be  reviewed.  Cooper  v.  U.  S.,  2S'I 
F.  81,  146  C.  C.  A.  273,  certiorari  de- 
nied 36  S.  Ct.  725,  241  U.  S.  675,  60 
L.  Ed.  1232. 

Where  one  count  in  an  indictment  is 
good,  and  the 'sentence  is  no  greater 
than  could  lawfully  be  imposed  under 
such  count,  the  sufKciency  of  other 
counts  becomes  immaterial  in  a  review- 
ing court.  Aczel  v.  U.  S.,  232  F.  652, 
146  C.  C.  A.  678. 

Where,  in  an  equity  case,  testimony 
complained  of  by  appellant  was  unnec- 
essary to  sustain  the  decree,  the  ques- 
tion of  its  admissibility  will  not  be  de- 
termined. Cooper  V.  Jewett,  233  F. 
618,  147  C.  C.  A.  426. 

Wherei  the  evidence  may  differ  on  re- 
trial, there  being  other  errors  neces< 
sitating  reversal,  the  appellate  court 
need  not  determine  whether  an  instruc- 
tion correct  in  law  was  justified  by  the 
facts.  Murray  v.  Third  Nat.  Bank  of 
St.  Louis,  234  F.  481,  148  C.  C.  A.  247. 

Where  an  appeal  in  a  proceeding  in- 
volving claims  against  a  bankrupt  was 
by  stipulation  limited  to -two  claims  in- 
volving only  preference,  question  wheth- 
er claimant  had  been  paid  need  not  be 
reviewed,  after  a  decision  that  claim- 
ant was  not  entitled  to  preference  as 
to  one  claim,  and  that  the  other  claim 
W&s  unenforceable.  Citizens'  Trust  Co. 
V.  Mullinix,  235  F.  875,  149  C.  C.  A. 
187. 

Where  the  grand  jury  returned  an  in- 
dictment against  corporations  for  vio- 
lating Cr.  Code,  §  83  (Comp.  St.  1916, 
§  10251),  relating  to  campaign  contri- 
butions, held  that  the  inquiry  being  no 
longer  in  progress  questions  whether 
a  witness  was  guilty  of  contempt  in  fail- 
ing to  produce  documentary  evidence 
and  give  testimony  as  required  will  not 
be  determined  on  writs  of  error  to  re- 
view denial  of  his  application  for  ha- 
beas corpus  and  to  review  motion  to 
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quash  presentment.  Ex  parte  Fox,  236 
F.  861,  150  C.  C.  A.  123. 

Where  assignments  of  error  on  cross- 
-writ  were  contingent  and  in  the  alter- 
native, they  need  not  be  reviewed, 
where  judgment  for  defendant,  which 
sued  out  the  cross-writ,  was  affirmed. 
Proctor  Coal  Co.  v.  United  States  Fi- 
delity &  Guaranty  Co.,  236  F.  910,  150 
C.  C.  A.  172. 

Where  trial  court  granted  complain- 
ant relief  in  suit  for  unfair  use  of 
complainant's  ttade-mark,  regardless  of 
its  registration,  on  upholding  the  deci- 
sion on  appeal,  the  validity  of  registra- 
tion need  not  be  determined.  Baldwin 
Co.  V.  R.  S.  Howard  Co.,  238  F.  154, 
151  C.  C.  A.  230,  affirming  decree  (D. 
C.)  233  F.  439. 

Where  trial  court  found  that  chat- 
tel mortgagee  had  valid  lien  on  auto- 
mobile sought  to  be  forfeited  under 
Rev.  St.  §  2140  (Comp.  St.  1916,  § 
4141),  because  used  by  mortgagor  to 
carry  intoxicating  liquors  into  Indian 
country,  but  declared  lien  of  mortgagee 
inferior  to  claim  of  United  States, 
mortgagee  was  entitled  to  raise  on  rec- 
ord question  whether  automobile  was 
subject  to  forfeiture,  as  well  as  wheth- 
er its  interest  could  be  forfeited. 
Shawnee  Nat.  Bank  v.  U.  S.,  249  F. 
583,  161  C.  C.  A.  509. 

Where  administrator  of  estate  filed 
petition  in  state  court  to  sell  property 
for  payment  of  debts,  and  trustee  in 
bankruptcy  of  one  of  the  heirs  entitled 
to  share  in  the  land  consented  to  sale, 
any  question  of  jurisdiction  to  enjoin 
sale  became  moot,  and  petition  seeking 
injunction  should  be  dismissed.  Trip- 
plehorn  v.  Cambron  (C.  O.  A.)  250  F. 
605. 

Where  plaintiff  appealed  from  a  de- 
cree of  noninfringement,  and  not  from 
the  part  of  the  decree  sustaining  the 
validity  of  the  patent,  held,  that  the 
question  of  infringement  was  the  only 
one  presented.  F.  W.  Rauskolb  Co.  v. 
Anthony  Mfg.  Co.  (C.  C.  A.)  253  F. 
650. 

Where  result  would  be  same  in  any 
event,  question  whether  a  suit  to  can- 
cel a  certificate  of  naturalization  will 
lie,  or  whether  a  writ  of  error  in  nat- 
uralization proceedings  was  only  rem- 
edy, need  not  be  determined.  U.  S.  v. 
Smith  (D.  C.)  247  F.  131. 

15. Theory  and  grounds  of  deci- 
sion in  lower  court. — Inaccuracy  of 
statement  by  court  of  last  resort  that 
assumption  of  risk  was  of  no  effect  in 
nn  action  under  Employers'  Laability 
Act  furnishes  no  ground  for  reversing 
Its  affirmance  of  the  judgment,  where 
correctness  of  charge  is  not  attacked. 
St.  Louis  &  S.  F.  R.  Co.  v.  Brown,  36 
S.  Ct.  602,  241  U.  S.  223,  60  L.  Ed. 
966,  affirming  judgment  144  P.  1075,  45 
Okl.  143. 

Direction  of  verdict  for  passenger,  al- 
leged to  ;have  been  ravished  by  porter, 
l/eld  not  sustainable  on  theory  that  im- 
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proper  advances  created  liability,  where 
question  of  damages  was  submitted  on 
theory  of  actual  rape.  Dickinson  v. 
Scruggs,  242  F.  900,  155  C.  C.  A.  488. 

Where  action  was  tried  and  submit- 
ted on  theory  that  contract  between 
plaintiff  and  defendants  was  legal,  ques- 
tion whether  it  was  valid  under  anti- 
trust laws  will  not  be  reviewed.  Ford 
Motor  Co.  V.  Farrington,  245  F.  850, 
158  0.  C.  A.  190. 

Decree  should  be  sustained  on  appeal, 
though  lower  court  assigned  erroneous 
reasons.  Gideon  v.  Hinds,  238  F.  140, 
151  C.  C.  A.  216;  Kalloch  v.  Hoagland, 
239  F.  252,  152  C.  C.  A.  240;  Linde 
Air  Products  Co.  v.  Morse  Dry  Dock 
&  Repair  Co.,  246  F.  834, 159  C.  C.  A. 
136,  affirming  decree  (D.  C.)  239  F.  909; 
Clinton  Mining  &  Mineral  Co.  y.  Gooh- 
ran,  247  F.  449,  159  C.  C.  A.  503;  U. 
S.  V.  Porter  Fuel  Co.,  247  F.  769,  159 
C.  C.  A.  627;  Bush  v.  Branson,  248  F. 
377,  160  C.  C.  A.  387. 

Where  trial  court  found  on  issues 
joined  that  it  had  no  jurisdiction,  and 
ordered  petition  dismissed,  decree 
should  be  dealt  with  as  dismissing  peti- 
tion for  want  of  jurisdiction,  and  not 
for  want  of  equity,  regardless  of  court's 
opinion.  Tripplehorn  v.  Cambron  (C. 
C.  A.)  250  F.  605. 

Where  a  complaint  was  dismissed 
generally,  without  any  reason  being 
specified,  the  de/endants  are  entitled  to 
insist  upon  all  the  objections  made  be- 
low in  order  to  sustain  the  judgment. 
Brown  v.  Denver  Omnibus  &  Cab  Co. 
(O.  C.  A.)  254  F.  560. 

Where  defendants  moved  to  dismiss 
on  several  grounds,  the  judgment  of  dis- 
missal may  be  sustained  on  anr  of  the 
grounds  made  in  the  motion  to  dismiss. 
U.  S.  V.  Board  of  Com'rs  of  Osage 
County,  Okl.  (C.  C.  A.)  254  F.  570. 

16.  —  Extent  at  review  dependent 
on  mode  of  review  or  nature  of  deci- 
8iond^3n  writ  of  error  from  a  judir- 
ment  dismissing  an  action  on  demurrer, 
all  questions  raised  by  the  demurrer  are 
reviewable.  Dowd  v.  United  Mine 
Workers  of  America,  235  F.  1,  148  C. 
C.  A.  495. 

Appeal,  after  defendant's  application 
to  rehear  motion  for  preliminary  in- 
junction was  denied,  presents  for  re- 
view only  propriety  of  preliminary  in- 
junction complained  of.  Thompson  v. 
Balke,  245  F.  841,  158  C.  C.  A.  181. 

Where  writ  of  error  is  directed  only 
to  judgment,  order,  made  after  judg- 
ment, denying  new  trial  or  application 
for  modification  of  judgment,  is  not  re- 
viewable. Ford  Motor  Co.  v.  Farring- 
ton, 245  F.  850,  158  C.  C.  A.  190. 

18.  Persons  entitled  to  allege  error — 
Appellees  or  defendants  In  error.— In  a 

suit  for  injunction  against  officers  of 
labor  unions,  a  clause  in  the  decree, 
enjoining  as  confederates  all  present 
and  future  members  of  the  unions,  was 
not  a  matter  of  which  the  defendants 
might    complain.    Hitchman    Coal    & 
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Ck)ke  Co.  V.  MitcbeD,  38  S.  Ct  65, 
245  D.  S.  229,  62  L.  Ed.  260,  L.  R.  A. 
1918C,  497,  Ann.  Cas.  1918B,  461,  re- 
versing decree  Mitchell  y.  Hitchman 
Coal  &  Coke  Co.,  214  F.  685,  131  C.  C. 
A.  425,  which  reversed  decree  Hitchman 
Coal  &  Coke  Co.  v.  Mitchell  (D.  C.)  202 
F.  512.    Mandate  stayed  38  S.  Ct.  190. 

Where  complainants,  suing  on  a  judg- 
ment designating  the  rate  of  interest, 
failed  to  appeal  from  that  portion  of  the 
decree  reducing  the  rate  of  interest, 
they  cannot,  on  defendants'  appeal, 
comphiiD.  Cooper  v.  Jewett,  233  F. 
618,  147  C.  C.  A.  426. 

Where  defendant  did  not  appeal  from 
a  deci^ee  awarding  it  affirmative  relief, 
the  propriety  of  the  denial  of  some  of 
the  relief  sought  by  defendant  cannot 
be  reviewed.  .LAsswell  Land  &,  I/umber 
Co.  V.  Lee  Wilson  &  Co.,  236  F.  322, 
149  C.  C.  A.  454. 

Where  defendants,  who  had  judgment 
below,  did  not  appeal  from  ruling  ad- 
verse to  one  of  their  contentions,  such 
rnling  cannot  be  reviewed.  Henna  v. 
Sanri  &  Subira,  237  F.  145.  150  G.  C. 
A.  291. 

Where  trustee  in  bankruptcy  took  no 
appeal  from  decree  of  District  Court, 
Circuit  Court  of  Appeals  may  not  con- 
idder  point  made  in  his  brief  that  Dis- 
trict Court  erred  in  not  making  allow- 
ance. Sanbom-Cutting  Co.  v.  Paine, 
244  F.  672,  157  C  C.  A.  120. 

Where  a  trust  company,  which  made 
advances  to  a  lessee  to  «nable  her  to 
build  on  the  demised  ground,  sued  the 
lessee  and  lessor  to  foreclose  its  liens, 
etc.,  aod  the  lessor  in  the  same  proceed- 
ing recovered  for  rent  due,  and  fore- 
closure was  ordered,  the  original  de- 
cree, not  having  been  appealed  from  by 
the  lessee,  is  conclusive  as  to  her,  not- 
withstanding lessor's  appeal  from  the 
decree  in  favor  of  the  trust  company 
and  a  subsequent  agreement  between 
those  parties.  Finley  v.  Halliburton 
(C.  C.  A)  251  F.  860. 

Where  defendant  did  not  appeal  from 
the  portion  of  the  decree  which  was  ad- 
verse to  it,  that  matter  will  not  be  re- 
viewed on  plaintiff's  appeal.  Rogers  v. 
Marion  County  Lumber  Corporation  (C. 
C.  A.)  251  F.  876. 

2f.  —  Estoppel   to   allege   error^^ 

Objection  to  evidence  on  ground  that 
it  was  no  part  of  the  case  held  untena- 
ble; it  being  directly  relevant  to  a 
matter  which  defendant  itself  pleaded. 
Itasca  Lumber  Co.  v.  Martin,  230  F. 
584,  144  C.  C.  A.  638. 

Where  defendant  offered  no  evidence 
M  to  the  cost  of  conforming  to  the 
warranty,  and  urged  only  an  erroneous 
theory  of  damages,  he  cannot  complain 
that  the  court  instructed  that  the  meas- 
ure of  damages  was  the  difference  be- 
tween the  value  as  warranted  and  the 
actual  value.  B.  F.  Sturtevant  Co.  v. 
Champion  Fibre  Co.,  232  F.  1,  146  C. 
C.  A.  193. 

Where  defendant  read  in  evidence 
depositions  taken  by  plaintiff,  defend- 


ant cannot  complain  on  appeal  that  the 
depositions -contained  incompetent  and 
hearsay  evidence.  Chicago  &  E.  I.  R. 
Co.  V.  Collins  Produce  Co.,  235  F.  857, 
149  C.  C.  A.  169. 

Where  trial  court,  after  giving  charge 
fairly  presenting  controversy,  stated 
that  counsel  might  call  his  attention  to 
any  points  they  would  like  to  have  spe- 
cifically answered,  defendant,  having 
been  cast  below,  cannot  raise  in  appel- 
late court  matter  not  then  called  to 
trial  court's  attention.  Pennsylvania 
R,  Co.  V.  Minds,  244  F.  53,  156  C.  C. 
A.  481,  af&rming  judgment  IVlinds  v. 
Pennsylvania  R.  Co.  (D.  C.)  237  F.  267. 

A  plaintiff  cannot  except  to  his  own 
motion  for  voluntary  nonsuit.  Cybur 
Lumber  Co.  v.  Erkhart,  247  F.  284, 
159  C.  0.  A.  378. 

Where  defendant  requested  directed 
verdict  at  close  of  plaintiff's  evidence, 
and  again  at  close  of  all  of  evidence,  it 
cannot  be  heard  to  say  that  case  ought 
to  have  gone  to  jury;  plaintiff's  motion 
for  directed  verdict  having  been  grant- 
ed. La  Crosse  Plow  Co.  v.  Pagen- 
stecher  (C.  C.  A.)  253  F.  46. 

A  party  cannot  complain  that  a  case 
was  submitted  to  the  jury  on  his  own 
theory  of  the  issues,  whether  such  the- 
ory was  or  was  not  correct.  Weinstein 
V.  Studebaker  Corporation  (D.  C.)  238 
F.  963. 

22.  Amendments  of  proceedings  of 
lower  eourt.^See  notes  under  i  1591. 

24.  Trial  de  novo.— Appeal  in  equity 
opens  up  the  whole  case,  and  brings  be- 
fore reviewing  tribunal  the  entire  case. 
Linde  Air  Products  Co.  v.  Morse  Dry 
Dock  &  Repair  Co.,  246  F.  834,  159  C. 
C.  A.  136,  affirming  decree  (D.  C.)  239 
F.  909;  Sun  Co.  v.  Vinton  Petroleum 
Co.,  248  F.  623,  160  C.  C.  A.  523,  cer- 
tiorari denied  38  S.  Ct.  580,  247  U.  S. 
514,  62  L.  Ed.  1244.  Hence  incompe- 
tent evidence  which  trial  court  itself 
stated  would  be  disregarded,  the  court 
receiving  testimony,  without  determin- 
ing in  first  instance  its  competency  or 
relevancy,  must  be  disregarded.  An- 
derson V.  Hultberg,  247  F.  273,  159  C. 
C.  A.  367. 

25.  Presumptions  on  appeal  or  error 
—Burden  of  showing  error.— There  be- 
ing no  evidence  to  the  contrary,  the 
Supreme  Court  will  adopt  the  assump- 
tion that  trustees  for  shareholder  sav- 
ings banks  acted  lawfully  in  making 
payments  to  receiver  of  insolvent  na- 
tional bank.  Korbly  v.  Springfield  Inst. 
for  Savings,  38  S.  Ct.  88,  245  U.  S. 
330,  62  L.  Ed.  326,  affirming  judgment 
Pepper  v.  Same,  218  F.  814,  134  C.  C. 
A.  502. 

Where  no  appeal  was  taken  from  or- 
der denying  holders  of  receivers'  cer- 
tificates certain  priorities,  it  must  be 
assumed  that  they  did  not  assert  prior- 
ity over  those  pharges.  Ball  v.  Im- 
proved Property  Holding  Co.  of  New 
York,  247  F,  645,  159  C.  C.  A.  547. 

The  legal   presumption   is    that   the 
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orders  of  the  court  below  in  a  salt  in 
equity  are  just,  lawful,  and  without 
prejudice  to  any  of  the  parties  to  the 
suit,  and  the  burden  is  on  an  appellant, 
who  assails  one  of  them,  to  show  by 
the  record  that  it  was  erroneous  and 
prejudicial  to  him.  Bankers*  Trust  Co. 
V.  Missouri,  K.  &  T.  Ry.  Co.  (0.  C.  A.) 
251  F.  789. 

26. Facts  or  evidence  not  shown 

by  record.— Where  court  charged  that 
defendant  could  not  be  held  responsible 
criminally  for  salesman's  misrepresen- 
tations, unless  made  by  his  authority, 
and  record  did  not  show  objection,  or 
purport  to  contain  all  the  evidence,  the 
verdict  must  be  deemed  to  determine 
that  the  representations  were  made 
with  defendant's  sanction.  Weeks  y. 
IT.  S.,  38  S.  Ct.  219,  245  U.  S.  018,  62 
L.  Ed.  513,  affirming  judgment  224  F. 
G4.  139  C.  C.  A.  62B. 

In  an  action  for  the  death  of  a  brake- 
man,  it  will  be  presumed  that  matter 
omitted  from  the  record,  to  which  a 
witness  referred  in  indicating  the  posi- 
tion of  a  crack  in  the  railroad  truck, 
was  sufficient  to  support  the  verdict. 
Pennsylvania  R.  Co.  v.  Glas,  239  F. 
256,  152  C.  C.  A.  244. 

In  absence  of  record  evidence  show- 
ing what  "service  extensions"  for 
which  materials  were  furnished  includ- 
ed, held  that  finding  that  the  materials 
were  not  an  operating  expense  will  be 
adopted.  John  A.  Roebling*s  Sons  Co. 
of  California  v.  Idaho  Hy.,  Light  & 
Power  Co.,  243  F.  527,  156  C.  C.  A. 
225. 

Where,  in  proceeding  under  Rev.  St. 
§  2140  (Comp.  St.  1916,  §  4141),  to  for- 
feit automobile  on  ground  that  it  was 
used  as  means  for  introduction  of  in- 
toxicants into  Indian  country,  court 
found  that  chattel  mortgagee  had  valid 
lien,  but  that  it  was  inferior  to  rights 
of  United  States  under  forfeiture  pro- 
ceeding, it  must  be  presumed,  in  ab- 
sence of  evidence,  that  mortgagee  had 
nothing  to  do  with  introduction  of  liq- 
uor into  Indian  country.  Shawnee  Nat. 
Bank  v.  U.  S.,  249  F.  583,  161  C.  O. 
A.  509. 

Where  the  evidence  on  which  order 
was  based  was  not  incorporated  in  the 
record,  it  will  be  presumed  that  the 
evidence  supports  the  order.  Cross  v. 
Georgia  Iron  &  Coal  Co.  (C.  C.  A.)  260 
F.  438. 

27. Organization  and  Jurisdiction 

of  lower  court. — ^Regarding  jurisdiction 
to  impose  sentence  after  the  trial  term, 
it  will  be  presumed  on  appeal  that 
postponements  were  for  a  lawful  pur- 
pose. Miner  v.  U.  S.,  244  F.  422,  157 
C.  C.  A.  48. 

29. Interlocutory  orders.— Where 

order  of  reference  did  not  show  pres- 
ence of  or  assent  by  defendants,  and 
record  threw  no  light  on  the  subject, 
held,  that  it  would  be  assumed  that 
they  were  not  present  or  did  not  as- 
sent.    Wm.  Edwards  Co.  y.  La  Dow, 

(424) 


230  F.  378,  144  C.  O.  A.  520,  modify- 
ing judgment  In  re  Miller  (D.  C.)  221 
F.  471. 

In  view  of  presumption  of  validity  at- 
tending acts  of  a  court  of  record,  held, 
that  defendant  against  whom  a  foreign 
executor  recovered  judgment  could  not 
question  judgment  on  appeal,  because 
executor's  bond  was  not  in  accordance 
with  Rev.  St.  Colo'.  1908,  {  7153,  for 
twice  amount  of  recovery;  lower  court 
having  discretion  to  accept  lesser  bond. 
Cordingly  v.  Kennedy,  239  F.  645,  152 
C.  C.  A.  479. 

32.  — ~  Instructions^^Where  the  in- 
structions are  not  in  the  record,  it  will 
be  presumed  that  they  properly  applied 
the  law  to  the  facts.  Inter- Island 
Steam  Nav.  Co.  v.  Ward,  232  F.  80», 
147  C.  C.  A.  3,  writ  of  error  dismiss- 
ed 37  S.  Ct.  1,  242  U.  S.  1,  61  L.  Ed. 
113. 

Where  defendant  did  not  complain  of 
the  charge  given,  there  is  a  presump- 
tion that  the  instiuctions  were  as  fa- 
vorable to  defendant  as  the  case  war- 
ranted. Carolina  C.  &  O.  Ry.  Co.  v. 
Stroup,  239  F.  75,  152  C.  C.  A.  125. 

In  the  absence  of  the  evidence,  it 
will  be  presumed  there  was  testimony 
warranting  refusal,  in  action  against 
publishing  company  for  libel,  of  instruc- 
tron  that  any  malice  of  its  editor  could 
not  be  imputed  to  it.  American  Issue 
Pub.  Co.  V.  Sloan,  248  F.  251,  160  C. 
C.  A.  329. 

33.  -*-  Verdict,  flndinge,  or  Judg- 
m en t.— Where  an  order  of  reference  re- 
quires the  master  to  report  his  find- 
ings only,  there  is  no  presumption  that 
his  report  contains  all  the  evidence 
taken  before  him.  Goldsmith  Silver  Co. 
V.  Savage,  229  F.  623,  144  C.  C.  A. 
33,  affirming  decree  (D.  C.)  211  F.  751. 

Where  the  verdict  was  for  plaintiff, 
each  controverted  issue  on  which  the 
testimony  was  conflicting  must  be  taken 
as  decided  in  plaintiff's  favor.  Lehigh 
Valley  Coal  Co.  v.  Lukaszunas,  230  F. 
792,  145  C.  C.  A.  102. 

Where  defendant  did  not  appeal,  and 
complainant  only  appealed  from  the 
award  of  damages,  claiming  it  inade- 
quate, it  will  be  presumed  that  the  de- 
termination of  the  trial  court  that  de- 
fendant was  liable  was  correct,  although 
such  matter  might  be  reviewed.  L.  A. 
Westermann  Co.  v.  Dispatch  Printing 
Co.,  233  F.  609,  147  C.  C.  A.  417. 

Where  the  master,  who  paid  some  ot 
the  hospital  and  medical  expenses  of  an 
injured  servant,  made  no  request  that 
the  award  of  damages  be  diminished  on 
that  ground,  the  award  will  not  be  dis- 
turbed on  appeal,  for  it  will  be  pre- 
sumed that  it  was  so  diminished. 
Grand  Trunk  Ry.  Co.  of  Canada  ▼. 
Knapp,  233  F.  950,  147  C.  C.  A.  624. 

There  being  a  general  finding  for 
plaintiff,  suing  a  contractor's  surety, 
it  must  be  assumed,  on  appeal,  that 
deviations  from  specifications  were 
found  not  to  have  been  at  plaintiff^s 
instance  or  to  have  been  authorized  by 
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the  coDtrAct.  National  Surety  Co.  r. 
Lincolii  County,  Mont,  288  F.  705,  151 
G.  0.  A.  555,  affirming  judgment  Lin- 
coln County  V.  Coast  Bridge  Co.  (D. 
C.)  231  F.  468. 

Id  action  for  discrimination  in  dis- 
tributing  cars  where  there  was  evi- 
deDce  besides  award,  held,  it  will  be 
presumed  that  verdict  for  less  than 
amount  of  award  was  not  based  on 
award  of  Interstate  Commerce  Com- 
mission. Pennsylyania  R.  Co.  y.  Minds, 
244  F.  53,  156  C  C.  A.  481,  affirm- 
ing judgment  Minds  t.  Pennsylvania  B, 
Co.  (D.  C.)  237  F.  267. 

Jury's  finding  that  gesture  by  de- 
fendant's driver  toward  plaintiif's  child 
was  so  threatening  as  to  amount  to 
negligence  will  be  presumed  to  be  sup- 
ported by  evidence;  witness  having' il- 
lustrated gesture,  which  could  not  be 
reproduced  in  the  record.  Fell  Brew- 
ing Co.  y.  Adamo,  245  F.  935,  158  C. 
C.A.223. 

33>/2.  Review  of  discretionary  rul- 
ings of  lower  court'ln  general.— An 
appellate  court  is  only  justified  in  set- 
ting aside  an  order  addressed  to  the 
discretion  of  the  trial  court  if  an  abuse 
of  discretion  clearly  appears.  City  of 
Des  Moines,  Iowa,  v.  Des  Moines  Wa- 
ter Co.,  230  F.  570,  144  C.  C.  A.  624. 
affirming  judgment  (D.  C)  218  F.  939. 

35.  — ~  On  pleadingSw— The  allow- 
ance of  amendments  to  pleadings  is  in 
the  discretion  of  the  court,  and  such 
discretion  will  ordinarily  not  be  dis- 
turbed. In  re  Frank,  239  F.  709,  152 
C.  G.  A.  543,  affirming  order  (D.  C.) 
234  P.  665;  Gooch  v.  Presbyterian 
Home  Hospital,  239  F.  828,  152  C.  C. 
A.  614.  And  so  of  a  proposed  amend- 
ment to  answer  to  set  up  additional 
defenses  after  conclusion  of  evidence. 
Ames  y.  Sullivan,  235  F.  880,  149  C. 
C.  A.  192.  Or  of  a  trial  amendment. 
Western  Coal  &  Mining  Co.  v.  McCal- 
Im  (C.  C.  A.)  237  F.  1003.  Or  leave 
to  Sle  a.  supplemental  bill.  General 
Iflv.  Co.  y.  LAke  Shore  &  M.  S.  Ry. 
Co.  (C.  C.  A.)  250  F.  160.  And  dis- 
cretion of  trial  judge  in  refusing  to 
leqioire  biU  of  particulars  will  not  be 
^sturbed,  unless  inspection  of  whole 
record  clearly  convinces  appellate  court 
that  refusal  resulted  in  injustice,  which 
ia  not  the  case  where  both  counts  of  the 
declaration  relate  to  the  same  matters, 
s&d,  in  the  second  count,  defendant's 
alleged  wrongful  acts  are  detailed. 
Harper  v.  Harper  (C.  C.  A.)  252  F.  39. 

351/2.  —  Pleading  In  criminal  pros- 
M^otionsw— A  motion  by  the  defendant 
m  ^a  criminal  case  for  a  bill  of  par- 
ticQlars  is  addressed  to  the  discretion 
of  the  court,  and  its  action  thereon  is 
not  reviewable.  Knauer  v.  U.  S.,  237 
F.  8, 150  C.  C.  A.  210. 

Discretion  of  trial  court  in  granting 
leare  to  withdraw  pleas  of  guilty  and 
enter  pleas  of  not  guilty  to  indictment 
i«  not  reviewable.  Biilingsley  v.  U.  S., 
249  P.  331,  161  C.  C.  A.  339,  affirming 
judgment  U.  S.  v.  Biilingsley  0).  Cj 


242  F.  330,  and  certiorari  denied  Bii- 
lingsley v.  U.  S.,  38  S.  Ct.  583,  247 
U.  S.  523,  62  L.  Ed.  1247. 

36.  ^^  Dismissal  or  nonsuit  before 
trials— An  order  setting  aside  dismissal 
and  setting  a  case  for  hearing,  relating 
to  a  discretionary  matter,  will  be  re- 
viewed only  in  so  far  as  the  court  did 
not  have  jurisdiction.  S.  M.  Hamilton 
Coal  Co.  y.  Watts,  232  F.  832,  147  C. 
C.  A.  26,  reversing  order  Watts  v.  S. 
M.  Hamilton  Coal  Co.  (D.  C.)  219  F. 
1003. 

37.  -««  Continuance.— Granting  or  re- 
fusing a  continuance  rests  in  the  sound 
discretion  of  the  trial  court,  whose  ac- 
tion will  not  be  disturbed,  except  in  a 
case  of  clear  abuse  of  that  discretion. 
Bond  v.  U.  S.  (C.  C.  A.)  252  F.  804; 
Washington  Ry.  &  Electric  Co.  v.  Scala, 
45  App.  D.  C.  484,  judgment  affirmed 
37  S.  Ct.  654,  244  U.  S.  630,  61  L. 
Ed.  1360;  Spear  y.  U.  S.,  246  F.  250, 
158  C.  C.  A.  140,  certiorari  denied  38 
S.  Ct.  335,  62  L.  Ed.  929;  McClendon 
y.  U.  S.  (C.  C.  A.)  229  F.  523;  Penn- 
sylvania Co.  y.  Fanger,  231  F.  851,  146 
C.  C.  A.  47;  Hale  v.  U.  S.,  242  F.  891, 
155  C.  C.  A.  479;  Warren  v.  U.  S. 
(C.  C.  A.)  250  F.  89;  Shea  v.  XJ.  S. 
(C.  C.  A.)  251  F.  433.  And  denial  of 
10  minutes  to  defendant's  counsel  to 
examine  charge,  for  purpose  of  framing 
exceptions  and  requests  for  additional 
instructions,  held  not  an  abuse  of  dis- 
cretion. Hughes  y.  U.  S.,  231  F.  50, 
145  C.  C.  A.  238. 

39.  —  Relating  to  Joryw— The  length 
of  time  a  jury  will  be  held  for  deliber- 
ation rests  within  the  sound  discretion 
of  the  court,  and  no  abuse  of  discre- 
tion is  shown  by  holding  them  from  Sat- 
urday afternoon  till  Monday.  Bernal  v. 
U.  S.,  241  F.  339,  154  C.  C.  A.  219. 

40.  —  Conduct  of  trial  or  hearing. 

—It  is  within  the  discretion  of  the  trial 
court  to  limit  the  time  for  argument  in 
a  criminal  case.  Samuels  v.  U.  S.,  232 
F.  536,  146  C.  C.  A.  494. 

Discretion  as  to  granting  separate 
trial  to  numerous  defendants  can  be 
reviewed  only  when  abused.  Schwartz- 
berg  v.  U.  S.,  241  F.  348,  154  C.  C. 
A.  228. 

401/2.  —  Requiring  eleotion.^The 
disposition  of  an  objection  that  defend- 
ants were  or  had  been  embarrassed  in 
their  defenses  by  a  denial  of  their  mo- 
tion to  require  prosecution  to  elect 
would  be  within  the  discretion  of  the 
trial  court,  and  reviewable  only  if  that 
discretion  was  abused.  Sidebotham  y. 
U.  S.  (C.  C.  A.)  253  F.  417. 

41. ..-  Rulings  on  evidence.^It  is 
within  the  discretion  of  the  trial  court 
to  limit  the  number  of  witnesses  a  de- 
fendant charged  with  a  criminal  offense 
may  introduce  on  a  single  point  in  is- 
sue. Samuels  v.  U.  S.,  232  F.  530,  140 
C.  C.  A.  494. 

The  exclusion  of  testimony  on  ob- 
jection that  it  is  too  remote  does  not 
require  reversal,  though  the  appellate 
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court  is  of  the  opinion  it  should  have 
been  admitted.  Overstreet  v.  Norfolk 
&  W.  Ry.  Co.,  238  F.  565,  151  C.  C. 
A.  501. 

The  propriety  of  leading  questions  is 
so  largely  a  matter  of  discretion,  and 
depends  so  much  on  the  circumstances 
of  each  case,  that  it  is  unwise  for  an 
appeUate  tribunal  to  review  the  act  of 
the  trial  court  in  allowing  leading  ques- 
tions. Linn  v.  U.  S.  (C.  O.  A.)  251  P. 
476. 

42. Directing  verdict.— When  trial 

court  has  directed  verdict  on  conflicting 
evidence,  appellate  court  may  not  re- 
verse judgment,  unless  'convinced,  on 
consideration  of  evidence,  that  lower 
court  in  its  discretion  might  have  sus- 
tained contrary  verdict.  Fricke  v.  In-' 
ternational  Harvester  Co.,  247  F.  869, 
160  O.  C.  A.  91. 

43.  —  Submission  of  questions  to 
Jury.P— The  submission  of  special  ques- 
tions or  findings  of  fact  to  the  jury  in 

ji  personal  injury  action  is  discretion- 
ary on  the  part  of  the  trial  court,  and 
error  cannot  be  assigned  thereon.  Fish- 
er Mach.  Works  Co.  v.  Dougherty,  231 
F.  910,  146  C,  C.  A.  106. 

44.  —  New  trial  or  rehearing.— The 

discretion  of  the  court,  in  the  granting  or 
denial  of  a  motion  for  new  trial,  where 
there  is  evidence  to  support  the  .verdict, 
is  not  reviewable  on  error.  Shepard  v.  U. 
S.,  236  F.  73. 149  O.  C.  A.  283;  Smith  v. 
U.  S.,  231  F.  25,  145  C.  C.  A.  213; 
Towe  V.  U.  S.,  238  F.  557,  151  C.  C.  A. 
493;  Maryland  Casualty  Co.  of  Balti- 
more, Md.,  V.  Orchard  Land  &  Timber 
Co.,  240  F.  364,  153  C.  C.  A.  290; 
R.  D.  Cole  Mfg.  Co.  v.  Mendenhall,  240 
F.  641,  153  C.  C.  A.  439;  City  of  Graf- 
ton V.  Gentry  Bros.'  Shows,  240  F.  646, 
153  C.  C.  A.  444;  Bernal  v.  U.  S.,  241 
F.  339,  154  C.  C.  A.  219;  Ford  Motor 
Co.  V.  Farrington,  245  F.  850,  158  C. 
C.  A.  190;  Chicago,  M.  &  St.  P.  Ry. 
Co.  V.  Chamberlain  (0.  C.  A.)  253  F. 
429.  And  disposition  of  a  motion  for 
new  trial,  based  on  alleged  newly  dis- 
covered evidence,  is  within  the  discre- 
tion of  the  trial  judge,  reviewable  only 
for  manifest  abuse.  Yeates  v.  U.  S. 
(C.  C.  A.)  254  F.  60.  But  while  ordi- 
narily the  ruling  of  the  trial  court  on 
motion  for  new  trial  is  not  subject  to 
review,  yet,  if  an  abuse  of  discretion  is 
shown,  the  matter  may  be  reviewed. 
United  Press  Ass'ns  V.  National  News- 
papers Ass  n  (C.  C.  A.)  254  F.  284. 
And  while  the  grant  of  a  new  trial  on 
Ihe  ground  of  excessive  damages  is  a 
matter  of  discretion  with  the  trial  court, 
not  subject  to  review  (Southern  Ry. 
Co.  V.  White,  232  F.  144,  146  C.  C.  A. 
336)  where  amount  of  plaintiff's  re- 
covery was  uncontroverted,  but  jury,  in 
violation  of  court's  charge,  found  for 
less  amount  than  that  established  by 
evidence,  reversal  of  judgment  based  on 
such  verdict  was  not  violation  of  rule 
that  refusal  of  trial  court  to  disturl) 
verdict  on  motion  for  new  trial  is  mat- 
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ter  of  discretion.  Gl-enwood  trr.  Co.  v. 
Vallery,  248  F.  483,  160  C.  C.  A.  493. 
And  notwithstanding  rule  as  to  review 
of.  discretion  in  granting  or  refusing 
new  trial,  prejudicial  error  in  denial  of 
new  trial  for  juror's  disqualification 
held  reviewable.  Memphis  St.  Ry.  Co. 
V.  Illinois  Cent.  R.  Co.,  242  F.  617,  155 
C.  C.  A,  307. 

44>/2.  —  Sentence  and  extent  of 
punishment  In  criminal  cases.— The  ap- 
pellate court  cannot  substitute  its  own 
discretion  for  that  of  the  District 
Court,  and,  those  believing  lighter  pun- 
ishments than  those  imposed  for  viola- 
tion of  the  Harrison  Drug  "Act  (Comp. 
St.  1916,  §  6287)  would  have  vindicat- 
ed the  law,  punishment  imposed  cannot 
be  treated  as  excessive.  Wallace  v. 
U.  S.,  243  F.  300,  156  C.  C.  A.  80, 
certiorari  denied  38  S.  Ct  11.  245  U. 
S.  650,  62  L.  Ed.  531. 

Nature  of  sentence  held  discretionary 
in  trial  court,  and  not  reviewable,  if 
within  the  statutory  limits.  Freeman 
V.  U.  S.,  243  F.  353,  156  C.  C.  A.  133. 

Where  sentence  imposed  for  theft 
of  property  of  United  States,  was 
vrithin  Penal  Code,  $  190  (Comp.  St- 
1916,  §  10360),  appellate  court  cannot 
treat  punishment  as  excessive  and 
showing  abuse  of  discretion  of  trial 
judge,  though  judge  admitted  he  consid- 
ered defendant's  ulterior  purpose  in 
theft  and  fact  that  he  was  guilty  of  sub- 
ornation of  perjury.  Peterson  v.  U.  S., 
246  F.  118,  158  C.  C.  A.  344,  certiorari 
denied  38  S.  Ct  332,  62  Li  Ed.  932. 

45.  —  Proceedings  after  Judgment, 
and  costs  and  aliowances.^Di8cretion 
of  court  in  authorizing  new  parties  aft- 
er judgment  cannot  be  reviewed  except 
for  abuse.  United  States  ex  rel.  State 
of  Louisiana  v.  Boarman,  37  S.  Ct.  605, 
244  TJ.  S.  397,  61  L.  Ed.  1222,  affirm- 
ing decree  U.  S.  v.  Same,  217  F.  757, 
133  C.  0.  A.  487. 

As  the  amount  of  fees  to  be  allowed 
complainant's  coupsel  in  a  creditors' 
suit  rests  peculiarly  within  the  knowl- 
edge of  the  trial  judge,  unless  his  dis- 
cretion is  abtised,  an  allowance  will  not 
be  disturbed.  Central  Trust  Co.  of 
New  York  v.  United  States  light  & 
Heating  Co.,  233  F.  420,  147  C.  C.  A. 
356. 

An  appellate  court  will  not  interfere 
with  the  discretion,  of  the  trial  court 
in  adjudging  costs  in  a  suit  in  equity. 
Weiland  v.  Pioneer  Irr.  Co.,  238  P. 
519,  151  C.  C.  A.  455. 

Allowance  of  counsel  fees  under 
Copyright  Act,  §  40  (Comp.  St.  1916,  § 
9561),  held  not  reviewable,  unless  an 
abuse  of  discretion  is  shown.  S.  E. 
Hendricks  Co.  v.  Thomas  Pub.  Co., 
242  F.  37,  154  C.  C.  A.  629. 

In  suit  to  set  aside  corporation's 
deed  of  assignment  to  .controlling 
stockholder,  and  to  determine  validity 
of  bonds,  discretion  of  trial  court  in 
allowing  fees  to  plaintiff's  solicitor 
against  the  company  instead  of  such 
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stockholder  held  not  reviewable.  Wil- 
lumson  V.  Collins,  243  F.  835,  156  0. 
C.  A.  347. 

Under  Rev.  St.  &  Codes  Porto  Rico, 
I  6350,  providing  that,  when  its  Su- 
preme Court  reversed  a  judgment,  it 
shall  render  such  judgment  as  should 
have  been  rendered,  except  when  some 
matters  of  fact  need  ascertainment,  or 
there  is  uncertainty  as  to  the  damages 
to  be  assessed  or  matter  to  be  decreed, 
courts  should  be  slow  to  control  its  dis- 
cretion in  determining  the  damages, 
which  had  been  fiully  tried.  Ana  Maria 
Sugar  Co.  v.  Quinones  (C.  C.  A.)  251 
P.  499. 

46.  Error  waived  In  appellate  court. 

—Contentions  not  discussed   either  in 
appellant's    brief    or    orally    must    be 
treated    as     abandoned.    Pond    Creek 
Coal  Co.  V.  Hatfield,  239  F.  622,  152 
C.  G.  A  456;  Town  of  Newbern  v.  Na- 
tional Bank  of  Barnesville,  Ohio,  234 
F.  209,  148  C.  O.  A.  Ill;  May  v.  U. 
8.,  238  P.  495,  149  C.  C.  A.  647;  Bandy 
V.  U.  S.,  245  F.  98,  157  C.  C.  A.  394; 
Sun  Co.  V.  Vinton  Petroleum  Co.,  248 
P.  623,  160   C.   C.  A.  523,   certiorari 
denied  38  S.  Ct.  680.  247  U.  S.  514,  62 
L.  Ed.  1244;  Consolidated  Interstate- 
Callahan  Mining  Co.  v.  Witkouski  (C. 
C.  A)  249  F.  833.    And  where  error 
assigned,  on  ground  of  objection  to  the 
indictment   that    the    grand    jury    was 
not  selective,  designated,  nor  impanel- 
ed according  to  law,  was  not  argued 
orally  or  by  brief,  and  the  record  dis- 
closed no  fact   upon  which   the  claim 
eoold  be  based,  it  would  not  be  consid- 
ered.   Sugar  V.  U.  S.  (0.  C.  A.)  252  F. 
74.   And  so  where  nothing  more  than 
the  bare  assignment  of  error  is  set  forth 
in  the   brief.    Wege    v.    Safe-Cabinet 
Co.,  249  F.   696,   161   C.   C.   A.   606. 
And  the  propriety  of  refusal  of  request- 
ed instmctions  will  not  be  determined, 
where,  on  hearing  in  appellate  court, 
assignments    of    error    complaining    of 
refusal  were  waived.    Boston  &  M.  R. 
R.  V.  Baker.  236  F.  896,  150  C.  C.  A. 
158.   But  the  waiver  of  assignments  of 
«rror,  for  failure  to  argue  the  same  on 
appeal,  wiU,  where  appellant  proceeded 
on  the  theory  that  action  was  one  of 
trover,  when  it  was  also  one  on.  the 
case,  be   overlooked,    and    assignment 
will  be  considered*    Arnold   v.   Horri- 
fan,  238  F.  39,  151  0.  C.  A.  116. 

47.  Subsequent  appeals— Scope  and 
extent  of  review^— Save  in  exceptional 
drcumstances  questions  decided  upon 
one  writ  of  error  or  appeal  are  not 
open  to  consideration  by  same  appel- 
late court  on  subsequent  writ  of  error 
or  appeal  in  same  case.  Tillar  v.  Cole 
Motor  Car  Co.,  246  F.  831,  159  C.  C. 
A.  133,  certiorari  denied  38  S.  Ct. 
579,  247  U.  S.  511,  62  L.  Ed.  1242. 

Where  decree  for  defendant  was  on 
complainant's  appeal  reversed,  defend- 
ant, not  having  urged  in  appellate  court 
that  decree  in  its  favor  was  proper 
under  its  cross-demand  for  reformation 


of  written  instrument,  cannot  complain, 
on  appeal  from  subsequent  decree  for 
complainant,  that  trial  court  refused  to 
consider  its  cross-demand.  Sun  Co.  v. 
Vinton  Petroleum  Co.,  248  F.  623,  160 
C.  C.  A.  523,  certiorari  denied  38  S.  Ct. 
680,  247  U.  S.  514,  62  L.  Ed.  1244. 

48.  — —  Former  decision  as  law  of 

oase.^-Where  the  original  decree  in  a 
suit  applies  to  the  facts,  it  becomes  the 
law  of  the  case  on  subsequent  litiga- 
tion. Ferrell  v.  Frame,  236  F.  727, 
150  C.  C.  A.  59.  Thus  holding  on  for- 
mer appeal  that  verdict  for  defendant 
should  have  been  directed  was  the  law 
of  the  case,  where  the  evidence  was 
the  same.  Linkous  v.  Virginian  Ry. 
Co.,  242  F.  916,  155  C.  C.  A.  504, 
certiorari  denied  38  S.  Ct.  10,  245  U. 
S.  649,  62  li.  Ed.  530.  And  a  decision 
on  a  former  writ  of  error  that  plain- 
tiflP  was  entitled  to  recover  future  prof- 
its is  the  law  of  the  case  on  subse- 
quent trial;  the  relevant  facts  remain- 
ing the  same.  United  Press  Ass'ns  v. 
National  Newspapers  Ass*n  (C.  C.  A.> 
254  F:  284. 

Decision  of  Circuit  Court  of  Appeals, 
reversing  decree  for  defendant,  will, 
on  appeal  from  decree  entered  pursu- 
ant to  that  decision,  be  accepted  as  law 
of  case,  where  purpose  of  appeal  was 
to  keep  alive  right  of  defendant  to 
present  question  involved  for  determi- 
nation of  Supreme  Court.  Ash  Sheep 
Co.  V.  U.  S.  (C.  C.  A.)  250  F.  591. 
And  a  decree  amended  in  conformity 
with  a  decision  of  the  Circifit  Court  of 
Appeals,  rendered  on  appeal  from  an 
earlier  decree,  will  not  be  disturbed 
upon  second  appeal;  the  earlier  deci- 
sion having  announced  the  law  of  the 
case.  Lesamis  v.  Greenberg  (C.  C.  A.) 
250   F.   848. 

While  a  decision  on  a  former  appeal 
is  the  law  of  the  case  on  second  ap- 
peal, the  court  may  determine  that  its 
mandate  was  misinterpreted  below. 
Coiltinental  &  Commercial  Trust  & 
Savings  Bank  v.  North  Platte  Valley 
Irr.  Co.,  237  F.  188,  150  C.  C.  A. 
334. 

Contentions  of  accused  disposed  of 
on  prior  appeal  become  law  of  case, 
and,  having  been  settled  adversely  to 
him,  are  no  ground  for  reversal  on  sub- 
sequent appeal.  Perara  v.  U.  S.,  235 
F.  515,  149  C.  C.  A.  61. 

49.  ^^  Questions  concluded.^ 
Where,  on  appeal  from  first  trial,  ap- 
pellate court  held  plaintiff  could  not  re- 
cover for  breach  of  contract,  count  of 
complaint  setting  up  defendant's  own 
repudiation  and  seeking  recovery  on 
that  ground,  thus  excusing  plaintiff's 
breach,  cannot  be  treated  as  stating  a 
cause  of  action  not  arising  out  of  con- 
tract, but  the  former  decision  governs. 
Caledonian  Ins.  Co.  v.  Levy,  2.^3  F.  92, 
147  C.  C.  A.  1G2. 

In  an  action  at  law,  previous  deci- 
sions of  an  appellate  court  are  not 
findings   of   fact,   nor   are   conclusions 
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used  for  the  purpose  of  argument  in 
directing  formulation  of  pleadings 
equivalent  to  decision  upon  meaning  of 
statements  to  be  included  in  pleadings. 
Gleason  v.  Thaw,  234  F.  570,  148  C.  O. 
A.  336. 

Permission  granted  by  appellate  court 
to  file  in  the  court  below  a  supplement- 
al bill  does  not  bind  the  court  as  to  the 
validity  of  the  new  claims  sought 
thereby  to  be  presented.  Saalfield  Pub. 
Co.  V.  G.  &  C.  Merriam  Co.,  238  F.  1, 
151  C.  C.  A.  77. 

Questions  decided  on  former  appeal, 
and  reconsidered  on  petition  for  re- 
hearing and  on  petition  for  order  di- 
recting subsequent  proceedings  below, 
must  be  accepted  as  final  on  subsequent 
appeal,  where  nothing  was  presented 
to  court  which  had  not  been  previous- 
ly .considered.  United  States  Fidelity  & 
Guaranty  Co.  v.  Eichel,  241  F.  357,  154 
0.  C.  A.  237. 

Where  decree  provided  for  taxation 
of  disbursements  if  appeal  was  taken 
and  decree  afSrmed,  held,  that  any  er- 
ror or  abuse  of  discretion  in  such  pro- 
vision should  have  been  presented  on 
the  appeal,  and  could  not  be  presented 
on  subsequent  appeal  from  order  tax- 
ing disbursements.  Guaranty  Trust 
Co.  of  New  York  r.  International 
Steam  Pump  Co.,  242  F.  920,  155  O.  C. 
A.  508. 

Reversal  on  writ  of  error  of  judg- 
ment for  defendant,  on  ground  that  re- 
fusal of  instructions  as  to  defenses  was 
erroneous,- doea  not  on  retrial  warrant 
direction  of  a  verdict  for  defendant;  de- 
fenses not  being  established  by  uncon- 
troverted  evidence.  Board  of  Com'rs 
of  Muddy  Bottom  Swamp  Land  Dist., 
No.  1,  Tippah  County,  Miss.,  v.  Equita- 
ble Surety  Co.,  246  F.  633,  158  C.  0. 
A.  589. 

Where  after  reversal  of  a^  judgment 
against  defendants  as  executors  the 
trial  court  set  aside  stipulation  ex- 
ecuted on  first  trial  which  dismissed 
action  against  defendants  as  individu- 
als, and  authority  and  jurisdiction  of 
trial  court  to  dismiss  stipulation  was 
upheld  on  defendant's  application  for 
prohibition  or  mandamus,  the  matter 
will  not  be  reconsidered  on  a  writ  of 
error  to  review  a  judgment  against  de- 
fendants as  individuals.  Griggs  v.  Na- 
deau  (C.  C.  A.)  250  F.  781. 

54.  Deolslon  of  oause— Soope  of  deci- 
sion or  relief.— Though  an  injunction 
was  denied,  the  court  has  jurisdiction 
to  preserve  the  status  quo,  peiiding 
appeal  or  final  determination,  though 
dismissing  the  bill.  Toledo  Newspaper 
Co.  v.  U.  S.,  237  F.  986,  150  C.  C.  A. 
636,  affirming  judgment  U.  S.  v.  Toledo 
Newspaper  Co.  (D.  C.)  220  F.  458. 

58.  Affirmance— Error    not    shown.— 

In  reviewing  judgment  of  Supreme 
Court  of  Porto  Rico,  in  action  where 
local  law  governs.  Circuit  Court  of 
Appeals  must  uphold  decision  of  lower 
court,  unless  convinced  that  clear  error 
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was  committed.    Plazuela  Sugar  Co.  v. 

Pastoriza,  245  F.  115, 157  C.  C.  A.  411. 

60.  —  Remission  of  part  of  recov- 

oi7w— Evidence  and  instructions  held 
reasonably  to  show  that  the  verdict 
was  for  the  proper  amount  of  damages, 
with  interest,  so  as  to  permit  plaintiff 
to  remit  the  interest  to  avoid  a  revers- 
al. B.  F.  Sturtevant  Co.  v.  Champion 
Fibre  Co.,  232  F.  1,  146  C.  C.  A.  193. 
In  action  for  damages  for  breach  of 
contract  to  sell  vessel,  where  unpaid 
installment  was  not  deducted  from  val- 
ue of  vessel  as  fixed  by  jury,  because  it 
had  been  deducted  in  admiralty  suit, 
growing  out  of  same  transaction,  such 
unpaid  installment  must  be  remitted, 
if  judgment  for  plaintiff  be  allowed  to 
stand;  decree  in  ^admiralty  suit  having 
been  vacated  for  want  of  jurisdiction. 
Rederiaktiebolaget  Amie  v.  Universal 
Transp.  Co.  (C.  C.  A.)  250  F.  40p. 

64.  Modification— Amendment  of  de- 
fects and  correction  of  errors.— Where 
right  to  recover  against  all  owners 
of  vessel  on  shipper's  libel  for  full 
amount,  in  case  any  of  them  was  lia- 
ble, was  not  controverted,  decree  of 
Circuit  Court  of  Appeals  that  payment 
should  be  made  by  a  certain  estate,  a 
part  owner  only,  should  be  modified  to 
render  all  the  owners  liable.  Lucken- 
bach  V.  W.  J.  McCahan  Sugar  Refining 
Co.,  39  S.  Ct.  53,  63  L.  Ed.  — . 

65.  —  Modification  as  to  amount  of 

recovery.- Where  fine  imposed  in  pros- 
ecution under  Act  Cong.  July  23,  1892 
(Comp.  St.  1916,  §  4140),  as  amended 
by  Act  Jan.  30,  1897  <Comp.  St  1916, 
§  4137),  for  selling  intoxicating  liquor 
to  an  Indian,  was  not  authorized,  the 
judgment,  which  was  otherwise  correct, 
will  not  be  reversed,  but  Circuit  Court 
of  Appeals  may  modify  it,  by  striking 
out  provisions  imposing  excessive  fine. 
Salasar  v.  U.  S.,  236  F.  541,  149  O.  C. 
A.  693. 

An  alleged  excess  in  the  verdict  is  a 
matter  to  be  dealt  with  by  the  trial 
court,  and  not  on  writ  of  error  by  a 
federal  appellate  tribunal.  Stultz  ▼. 
Cousins,  242  F.  794,  155  C.  O.  A.  382. 

66.  —  Modifying  .  provisions  of 
Judgment.— Where  vendor,  who  took  . 
back  deed  of  trust  for  unpaid  purchase 
money  providing  that  purchaser  or  his 
heirs  or  assigns  might  obtain  releases 
for  any  parcels  not  less  than  640  acres 
upon  payment  of  amount  due  thereon 
as  prorated,  foreclosed  deed  of  trust 
against  unreleased  lands  which  had 
been  disposed  of,  modification  of  decree 
on  appeal,  consented  to  by  vendor,  so 
as  to  permit  each  defendant  to  prevent 
sale  of  his  land  by  paying  proportionate 
share  of  amount  decreed,  is  proper. 
Carson  v.  Hurt  (C.  C.  A.)  250  F.  30. 

69.  Reversal- Jurisdictional     defects. 

— Though  record  on  appeal  to  Circuit 
Court  of  Appeals  discloses  no  facts  to 
support  federal  jurisdiction,  yet,  where 
judgment  on  merits  is  valid,  it  will  be 
upheld,  pending  inquiry  into  jurisdic- 
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tional  facts,  or  judgment  may  bfe  re- 
Tcrsed,  with  directions  to  trial  court, 
on  finding  jurisdictional  facts,  to  enter 
final  judgment.  Alexandria  Paper  Co. 
T.  Cleveland.  C,  C.  &  St  L.  Ry.  Co., 
246  F.  122,  158  C.  C.  A.  348. 

Where  counsel  for  plaintiff  in  error, 
upon  oral  argument  in  open  court  ad- 
mitted facts  supporting  federal  juris- 
diction, the  judgment,  being  otherwise 
valid,  cannot  be  reversed  because  the 
record  failed  to  show  facts  supporting 
federal  jurisdiction.    Id. 

70.  — -  Error  as  to  ground  of  ded- 

Mon^— On  an  erroneous  conviction  on  a 
count  for  aiding  a  convict  •  to  escape 
from  a  federal  penitentiary,  and  on  a 
proper  conviction  on  a  count  for  har- 
boring and  concealiiur  the  convict,  both 
parts  of  a  single  Transaction,  within 
Criminal  Code,  §  141  (Comp.  St.  1916, 
1 10311),  imposing  an  imprisonment  of 
not  more  than  six  months  for  each  re- 
lated offense,  where  there  should  have 
been  but  one  sentence,  not  exceeding 
six  months,  defendant,  sentenced  to  im- 
prisonment for  twelve  months,  was  en- 
titled to  have  the  case  remanded  for 
sentence  according  to  law.  Orth  v.  U. 
S.  (C.  C.  A.)  252  F.  666. 

71 Tochnical  or  trivial  defects 

or  errors.— See   notes  under  §S   1246, 
1591,  1691. 

A  case  for  injury  to  railroad  employ*, 
fairly  tried  on  the  merits,  will  not  be 
reversed  on  refined  distinctions  be- 
tween interstate  and  intrastate  com- 
merce, except  on  a  clear  conviction  of 
error  in  the  trial  judge's  view.  South- 
em  Ry.  Co.  V.  O'DeU  (C.  C.  A.)  252  F. 
540. 

72.  —  Amount  or  extent  of  recov- 
ery^—While  it  is  the   general  rule  in 
equity  that  costs  are  In  the  discretion 
of  the  trial  court,  and  that  no  appeal 
will  lie  upon  a  decree  merely  upon  the 
ground  of  error  in  awarding  costs,  yet, 
where  the  decree  is  erroneous  in  any 
other  respect,  the  appellate  court  may 
reverse  or  modify  it  with   resjpect  to 
costs.    Chapin-Sacks  Mfg.  Co.  v.  Hend- 
ler  Creamery  Co.    (C.   C.  A.)   264  F. 
553. 

73. Reversal  in  part,  or  as  to 

OBO  sr  more  co parties.— Where  defend- 
ants were  charged  severally,  judgment 
may  be  affirmed  as  to  those  properly 
held  liable,  and  reversed  as  to  any  not 
properly  held.     Chiarello  Bros.  Co.  v. 
Pederson,  242  F.  482,  155  C.  C.  A.  258. 
Where  gold  coip  was  forfeited  in  pro- 
ceedings under  Act  June  15,  1917,  post, 
I  7678d,  on  the  ground  it  was  deliv- 
ered for  export  outside  of  the  United 
States,  but  it  was  ordered  delivered  to 
the  claimant  on  his  giving  a  bond  con- 
ditioned that  it  would  not  be  exported, 
«tc.,  held  that,  though  the  provision  for 
delivery    on    bond    was    unwarranted, 
the  entir^  judgment  will  be  reversed,  to 
^able  the  trial  court  to  pass  on  ques- 


tions of  law  and  fact  under  a  (proper 
construction  of  the  statute.  U.  S.  T- 
Fernandez  (C.  C.  A.)  254  F.  302. 

74.  —  Renderino   final   Judgment.^ 

Where  issues  were  fully  heard  before 
master,  and  all  proper  evidence  was  ad- 
mitted, and  exceptions  to  his  findings 
raided  no  serious  question  of  fact,  ap- 
pellate court  nvay  dispose  of  such  ex- 
ceptions without  remanding  case  to 
trial  court,  which  erroneously  declined 
to  consider  them.  City  and  County  of 
Denver  v.  Denver  Union  Water  Co.,  38 
S.  Ct.  278,  246  U.  S.  178,  62  L.  Ed.  649. 
In  acUon  for  breach  of  alleged  con- 
tract for  sale  of  sugar  plantation,  Cir- 
cuit Court  of  Appeals,  though  finding 
there  was  no  evidence  warranting  sub- 
mission of  case  to  jury  and  that  ver- 
dict should  have  been  directed  for  de- 
fendant, cannot,  on  defendant's  writ  of 
error,  enter  verdict  and  render  judg- 
ment for  defendant,  but  must  remand 
for  new  triaL  Sucrerie  Central  Coloso 
de  Porto  Rico  v.  Fajardo.  248  F.  432, 
160  C.  O.  A.  442. 

75.  ^^  Directing  Judgment  In  lower 
oourtw— An  appeal  from  a  decree  adverse 
to  the  government's  contention  that  a 
combination  of  steamships  to  monopo- 
lise ocean  travel  violates  Anti-Trust 
Act  July  2,  1890  (Comp,  St.  1916,  § 
8821),  will  be  reversed,  and  case  re- 
manded with  directions  to  dismiss  with- 
out prejudice,  where  the  controversy 
has  become  a  moot  one  in  consequence 
of  the  European  War.  U.  S.  v.  Amer- 
ican-Asiatic S.  S.  Co.,  37  S.  Ct.  233,  242 
U.  S.  537,  61  Jj.  Ed.  479,  reversing  de- 
cree Same  v.  Prince  line  (D.  C.)  220 
F.  230. 

76.  —  New  trial  and  direoting  fur- 
ther  proceedings  In  lower  oourtw— 
Where  action  for  damages  for  false  im- 
prisonment was  heard  on  pleadings, 
and  questions  involving  police  powers 
of  large  municipality  in  times  of  wide- 
spread disorder  could  be  far  more  in- 
telligently disposed  of  when  evidence 
had  been  heard  and  was  before  appel- 
late court,  judgment  will  be  reversed, 
and  case  remanded  for  disposition  on 
evidence.  Pfeil  v.  Jamison,  245  F.  119, 
157  C.  a  A.  415. 

In  action  on  bonds  and  interest  cou- 
pons, where  record  did  not  show  how 
much  judgment  should  be  'reduced  on 
account  of  recovery  improperly  allow- 
ed on  interest  coupons  upon  which  ac- 
tion was  barred  by  limitations  and 
there  was  no  stipulation  as  to  matter, 
judgment  must  be  reversed  and  re- 
manded for  further  proceedings.  Rial- 
to  Irr.  Dist.  v.  Stowell  (C.  C.  A.)  246 
F.  294;  Same  v.  CheUis  (C.  C.  A.)  246 
F.  308. 

A  general  verdict,  returned  on  trial 
of  an  action  which  was  without  re- 
versible error,  may  be  permitted  to 
stand  pending  an  inquiry  and  deter- 
mination by  the  trial  court  on  the  ques- 
tion of  its  jurisdiction.     Chicago  &  A. 

(429)' 


§  1670 


THE  JUDICIAET 


(Tit.  13 


R.  Co.  v.  Allen,  249  P.  280,  161  C.  0. 
A.  288. 

It  fairly  appearing  from  trial  court's 
opinion  that  the  conflicting  evidence, 
on  the  question  of  an  unrecorded  mort- 
gage on  stock  of  goods  being  in  fraud  of 
subsequent  creditors,  was  not  duly  con- 
sidered, because  of  misapprehension 
that  mortgagee  had  agreed  to  sell  mort- 
gagor all  the  goods  it  ileeded;  and  so 
did ,  not  contemplate  that  mortgagor 
would  seek  credit  elsewhere,  there  will 
be  a  reversal  and  remand  for  new  trial. 
Hawkins  v.  Dannenberg  Co.  (C.  C.  A.) 
253  F.  529. 

79.  Mandate  and  proceedings  in  low- 
er court— iMandate  and  order  of  remand. 

—A  mandate  from  the  Circuit  Court  of 
Appeals,  reversing  a  judgment,  with 
costs  "in  the  sum  of  $50.10,"  held  not 
to  entitle  plaintiff  to  execution  for 
costs  incurred  by  him  in  the  District 
Court,  but  only  for  costs  of  the  appel- 
late proceedings,  including  those  spec- 
ified in  the  mandate.  Bailey  v.  Missis- 
sippi Home  Telephone  Co.  (D.  C.)  254 
F.  358. 

80.  — »  Effect  In  lower  court  of  ap- 
pellate court  decision.— Where  appel- 
late court,  on  reversing  judgment  for 
defendant,  expressly  declared  it  was 
not  its  intention  to  in  any  wise  pass 
upon  merits  of  controversy,  presump- 
tion that  there  was  evidence  sufficient 
to  warrant  finding  for  either  party  is 
conclusively  negatived.  F.  M.  Davies 
&  Co.  V.  Porter,  248  F.  397,  160  C.  C. 
A.  407. 

81.  —  Powers  and  dutiea  of  lower 
ecu rtd— After  dismissal  and  remand  on 
appeal,  on  discovery  of  new  evidence, 
held  that,  the  decree  being  interlocu- 
tory, the  District  Court  is  not  deprived 
of  power  to  set  aside  its  decree  and 
reopen  the  case  because  a  term  ex- 
pired while  the  appeal  was  pending. 
Wagner  v.  Meccano,  Limited,  235  F. 
800,  149  C.  C.  A.  202,  authorizing  re- 
openment  in  District  Court  Meccano  v. 
Wagner  (D.  C.)  234  F.  912.  , 

After  trial  and  determination  on  ap- 
peal on  the  theory  that  defendants' 
dictionary  was  a  revision  of  one,  the 
copyright  to  which  plaintiff  had  owned 
before  its  expiration,  plaintiff  cannot 
change  his  theory  by  alleging  that  it 
was  a  revision  of  a  different  dictionary. 
Saalfield  Pub.  Co.  v.  G.  &  O.  Merriam 
Co.,  238  F.  1,  151  C.  C.  A.  77. 

After  a  decree  of  a  District  Court 
has  been  affirmed  or  reversed  by  the 
appellate  court,  the  question  whether 
a  party  should  be  allowed  to  file  a  bill 
of  review  in  the  District  Court  must 
be  passed  upon  by  the  appellate  court. 
Suhor  V.  Gooch,  248  F.  870,  160  C.  C. 
A.  628,  denying  petition  for  leav©  to 
file 'bill  of  review  244  F.  361,  156  O. 
C.  A.  647. 

When  the  decree  of  the  trial  court  in 
an  equity  case  is  reversed  or  modified 
on  appeal,  with  costs,  the  costs  of  the 
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appellate  court  are  meant,  unless  the 
mandate  otherwise  provides;  and,  the 
trial  court  having  a  discretion  as  to 
costs  in  such  cases,  the  application  of 
the  successful  party  for  costs  after  the 
mandate  has  gone  down  must  be  ad- 
dressed to  the  trial  court.  Homeike  v. 
Romeike  (C.  C.  A.)  251  F.  273. 

Where  appellate  court  had  granted 
new  trial,  to  allow  defendant  opportuni- 
ty to  litigate  an  issue,  the  trial  court, 
in  granting  defendant's  motion  to 
amend,  to  plead  such  matter,  did  not 
abuse  its  discretion  in  failing  to  im- 
pose costs  as  a  condition.  Mundler  v. 
Palmer  (Sup.)  165  N.  Y.  S.  987. 

82.  —  Proceedings  after  remands- 
See  Cybur  Lumber  Co.  v.  Erkhart,  247 
F.  284,  159  C.  C.  A.  378. 

Where  a  District  Court  erroneously 
held  on  demurrer  to  a  bill  that  a  cer- 
tain person  was  not  a  necessary  party, 
on  reversal  of  the  final  decree  in  the 
case  complainant  is  entitled  to  amend 
the  bill  by  making  such  person  a  party. 
Brown  v.  Fletcher,  231  F.  92,  145  C. 
C.  A.  280. 

85.  —  Rendition  ef  Judgment  as  di- 
rected.—Decree  pursuant  to  mandate  of 
Circuit  Court  of  Appeals  in  foreclosure 
of  vendor's  lien  held  not  void  because 
ordering  deficiency  execution  against  de- 
fendant and  sureties  on  his  appeal  bond. 
Pease  v.  Rathbun-Jones  Engineering: 
Co.,  37  S.  Ct.  283,  243  U.  S.  273,  61 
L.  Ed.  715,  affirming  decree  228  F. 
273,  142  C.  C.  A.  565. 

No  objection  to  form  of  decree  on 
foreclosure  of  vendor's  lien  can  be 
raised  in  lower  court  after  decree  was 
affirmed  on  appeal,  where  no  objection 
was  taken  on  the  appeal.    Id. 

Decree  of  federal  District  Court  re- 
straining sales  by  certain  railroads  of 
land  grants  in  violation  of  covenants, 
and  enjoining  selling  of  timber  on  said 
lands,  or  mineral  deposits  except  as 
part  of  land,  held  warranted  by  man- 
date of  federal  Supreme  Court  on  re- 
mand on  reversal  for  further  proceed- 
ings and  enjoining  sales  of  timber  until 
Congress  should  provide  for  their  sale 
Oregon  &  C.  R.  Co.  v.  U.  S.,  37  S.  Ct! 
443,  243  U.  S.  549,  61  L.  Ed.  890. 

The  decree  of  a  District  Court,  en- 
tered upon  a  mandate  of  the  Circuit 
Court  of  Appeals  in  a  suit  for  infringe- 
ment of  trade -mark,  considered  and 
modified,  and,  as  so  modified,  approved 
as  in  conformity  to  the  mandate.  Fair- 
banks V.  American  Piano  Co.,  242  F 
490,  155  C.  C.  A.  266. 

After  affirmance  of  decree,  trial  court 
cannot  take  action  on  allowance  of  costs 
by  appellate  court.  Tompkins  v,  St. 
Regis  Paper  Co,  (D.  C.)  240  F.  838. 

87. New     trialw— Where    Circuit 

Court  of  Appeals  reversed  judgment  on 
writ  of  error,  its  finding  on  the  evi- 
dence before  it  can  have  no  weight  on 
the  new  trial,  unless  the  evidence  is 
practically  the  same  as  that  on  which 
the  court  based  its  finding.     Washing- 
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ton  &  Berkeley  Bridge  Co.  v.  Pennsyl- 
.  vania  Steel  Co.  (C.  C.  A.)  252  F.  487. 
Where,  on  a  second  trial,  after  re- 
Tersal  of  a  conviction,  the  evidence  was 
different,  and  the  testimony  of  an  ac- 
complice, on  which  the  prosecution  re- 
lied, was  much  shaken,  the  trial  court  is 
not  bound  to  follow  the  decision  of  the 
appellate  court  on  a  former  trial,  to 
the  effect  that  the  jury's  findings  were 
condasive.  U.  S.  v.  Murphy  (D.  C.) 
253  F.  404. 

89.  Jurisdiction  and  proceedings  of 
appellate  court  after  remand— ReMli  or 
retin  of  cause  from  lower  courts— Writ 
of  error  to  review  judgment  of  re- 
Tersal  with  instructions  to  dismiss  en- 
tered by  Circuit  Court  of  Appeals  on 
rehearing  after  recall  of  its  mandate 
ordering  a  new  trial,  will  not  be  dis- 
missed because  trial  court  had  thereto- 
fore entered  judgment  on  original  man- 
date and  had  adjourned  before  writ  of 
error  sought  Thomsen  v.  Cayser,  37 
S.  Ct.  353,  243  U.  S.  66,  61  L.  Ed.  597. 
reversing  judgment  Union  Castle  Mail 
S.  S.  Co.  V.  Thomsen,  190  F.  536,  111 
C.  C.  A.  368,  and  Id.,  190  F.  1022,  111 
C.  C.  A.  674. 

90.  — ^  Rehearing  In  appellate  court. 

—Though  court  discussed  questions 
other  than  jurisdictional  question  upon 
which  decision  was  based,  held,  that  re- 
hearing on  such  questions  would  not 
be  ordered.  Supreme  Coimdl  of  Royal 
Arcanum  v.  Hobart,  244  F.  385,  157  C. 
C.  A  11. 

That  after  submission  and  before  de- 
dalon  party  intervened  giving  necessary 
diversity  of  citizenship  held  not  ground 
for  rehearing,  when  not  called  to  court's 
attention  until  after  decision.    Id. 

Where  petitioner  would  be  affected 
by  decree  appealed  from,  though  he 
was  not  named  therein,  and  had  he  then 
asked,  he  would  have  been  heard  when 
appeals  were  originally  argued,  his  pe- 
tition for  reargument  will  be  granted  to 
avoid  possible  injustice;  it  appearing 
that  he  had  no  record  notice  of  appeals. 
Alexander  v.  Fidelity  Trust  Co.,  249 
P.  1,  161  C.  C.  A.  61. 


92.  -—  Amendment   of   ]udgment.F- 

Where,  after  decision  of  case  by  Circuit 
Court  of  Appeals,  Supreme  Court  in 
similar  case  laid  down  a  different  meas- 
ure of  damages,  Circuit  Court  of  Ap- 
peals will  modify  its  opinion  according- 
ly. Utah  Power  &  Light  Co.  v.  U.  S., 
242  F.  924,  155  C.  C.  A.  512,  modify- 
ing opinion  230  F.  828,  144  O.  C.  A. 
470.  ^ 

93.  —  Amendment    of    mandate.** 

After  expiration  of  term'  at  which  de- 
cree was  reversed,  appellant's  petition 
to  recall  mandate  for  correction,  by 
adding  to  costs  taxed,  must  be  denied, 
where  item  sought  to  be  added  was 
contested,  and  no  voucher  was  before 
clerk  when  he  prepared  mandate.  E. 
6.  Staude  Mfg.  Co.  v.  Labombarde,  247 
F.  879,  160  C.  C.  A.  101. 

94.  Dismissal  or  witlidrawal  of  appeal 
or  errors— Motions  to  dismiss  appeals 
without  consideration  of  the  merits 
should  not  be  granted,  except  when  it 
clearly  appears  that  there  has  been  a 
fatal  failure  to  comply  with  legal  re- 
quirements. Halfpenny  v.  Miller,  232 
F.  113,  146  C.  C.  A.  305. 

As  a  question  of  defect  of  parties  is 
one  requiring  opening  up  of  record,  that 
matter  will  not  be  considered  on  motion 
to  dismiss  appeal,  where  error  may 
probably  be  met  by  amendment,  but  will 
be  postponed  until  hearing  on  merits. 
Graham  v.  OTerral,  236  F.  717,  150 
C.  C.  A.  49. 

Dismissal  of  appeal  from  decree  va- 
cating probate  of  and  holding  void  a 
will  held  not  to  vacate  the  decree  find 
leave  the  will  in  force,  even  as  to  an 
unborn  remainderman,  though  dismissal 
was  pursuant  to  compromise  qut  of 
court.  Stewart  v.  Oneal,  237  F.  897; 
150  C.  C.  A.  54r. 

A  cause  should  not  be  dismissed  by 
an  appellate  court  without  a  hearing 
on  the  merits,  because  of  a  mere  in- 
advertence of  counsel,  not  amounting  to 
flagrant  neglect.  E.  I.  Du  Pont  de  Ne- 
mours &  Co.  V.  Smith,  249  F.  403,  161 
C.  C.  A.  377. 


§  1672.  (R.  S.  §  1011,  as  amended.  Act  Feb.  18,n875,  c.  80,  §  1.) 
Reversal  on  error  limited. 


3.  Review  of  questions  of  law  or  fact 
in  aenoral.»See  notes  under  §§  1583, 
1587,  1668,  and  Const.  Amend.  7. 
•  On  writ  of  error  to  review  a  judg- 
ment rendered  in  an  action  where  jury 
was  waived,  only  inquiries  open  are,  in 
«lew  of  Rev.  St.  §§  700,  1011  (Comp. 
St  1916.  §§  1608,  1672),  whether  evi- 
dence tends  to  support  ultimate  find- 
ing, and  whether  the  finding  in  turn  is 
snfKcient  to  sustain  the  judgment.    Tur- 


ner, V.  Schaeflfer,  249  F.  654,  161  C.  C. 
A.  564. 

8.  Conflicting  evidence^— Under  this 
section,  jury's  finding  of  facts  on  con* 
fiicting  evidence  is  conclusive  on  appeal. 
Hobbs'v.  Kizer  (C.  C.  A.)  236  F.  681, 
150  C.  C.  A.  13. 

Cited  witliout  ifeflnlte  application, 
Schoenwald  v.  Bishop  (C.  C.  A.)  244  F. 
715. 
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CRIMINAL  PROCEDURE 

§  1674.  (R.  S.  §  1014.)     Offenders,  how  arrested  and  removed 


I.  VALIDITY,    CONSTRUCTION, 
AND   OPERATION   IN 
GENERAL 

5.  Construction  and  operation  In  gen- 
eral—''Mode  of  process"  defined^— The 

provision  of  this  section  authorizing 
designated  state  officers  to  make  ar- 
rest for  violation  of  federal  statutes, 
process  to  be  issued  against  offender 
''agreeably  to  the  usual  mode  of  pro- 
cess against  offenders  in  such  state,** 
requires  such  arrest  to  be  made  with 
complaint  and  warrant.  McMichael  v. 
CuUiton  (N.  J.  Sup.)  104  A.  43a 

6.—  ''Process"      deAnedd— Relative 

to  commission  of  perjury  under  Crimi- 
nal Code,  §  125  (Comp.  St  1916,  | 
10295),  a  United  States  commissioner, 
under  this  section,  wherein  "process"  is 
used  with  the  meaning  of  "procedure,** 
has  authority  to  conduct  a  preliminary 
heariivi:  (recognized  by  section  981 
IComp.  St.  1916,  §  1622],  and  called  for 
by  Comp.  St.  ^916,  §  1678),  and  there- 
in to  administer  oaths.  Safford  v.  U. 
S.  (C.  C.  A.)  252  F.  471. 

7. "Court  of  the  United  States" 

within  8tatute.F— Despite  the  amendment 
of  I^ev.  St.  §§  5399,  5406,  by  Criminal 
Code,  §§  135,  136  (Comp.  St  1916,  §§ 
10305,  10306),  United  States  commis- 
sioner is  not  a  court,  and  costs  of  pre- 
liminary hearing  before  him  cannot, 
under  Rev.  St.  §§  974,  1014  (Comp.  St 
1916,  §§  1615, 1674),  be  assessed  against 
the  defendant.  U.  S.  v.  Schwartz  (D. 
C.)  249  F.  755. 

14.  Authority  to  arrest,  hold  to  ball, 
or  oommit  to  Jail  In  generals— Rev.  St 
§§  1014,  1015  (Comp.  St.  1916,  §§ 
1674,  1679),  referring  to  admission  of 
offenders  to  bail,  are,  as  to  District 
Courts,  declarative  of  Inherent  com- 
mon-law power  of  such  courts  to  ad- 
mit offenders.  Ewing  v.*  U.  S.,  240  F. 
241,  153  C.  C.  A.  167. 

11.  COMPLAINT,  WARRANT,  EX- 
AMINATION, COMMIT- 
MENT, AND  BAIL 

{A)  Preliminary  complaint 

18.  Neoesslty  and  procedure  for^— In 

criminal  procedure,  several  modes  to 
bring  defendant  to  trial  are  accepted 
as  regular;  one  being  by  complaint, 
followed  by  warrant  of  arrest,  prelimi- 
nary hearing,  and  indictment,  a  second 
by  presentment  of  grand  jury,  followed 
by  issuance  of  bench  warrant,  and  a 
third  being  by  information  from  official 
representative  of  sovereign  power.  U. 
S.  V.  Simon  (D.  C.)  248  F.  980. 

(B)  Preliminary  warrant   and  commit- 
ment 

29.  Arrest  without  warrant.— A  state 
officer  was  not  justified  in  law  in  mak- 
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ing  an  arrest  without  complaint  and 
warrant  for  acts  which  under  the  fed- 
eral statute  constitute  only  a  misde- 
meanor and  were  not  committed  in  the 
presence  of  such,  officer.  And  in  ac- 
tion for  false  imprisonment,  the  fact 
that  the  arrest  was  made  upon  informa- 
tion received  from  agents  of  the  Red 
Cross  that  plaintiff  had  committed  acts 
constituting  a  misdemeanor  under  fed- 
eral statutes  is  not  legal  justification, 
where  arrest  was  without  complaint  and 
warrant;  this  section  authorizing  des- 
ignated state  officers  to  make  arrest 
for  violation  of  federal  statutes,  re- 
quiring that  such  arrest  be  made  with 
complaint  and  warrant  McMichael  v. 
CuUiton  (N.  J.  Sup.)  104  A.  433. 

(O  Examination  and  commitment 

41.  Conduct  of  examination— Evi- 
dence, sufflcienoy  ofd— On  preliminary 
examination  before  United  States  com- 
missioner, where  the  evidence  shows 
probable  cause  that  the  offense  charg- 
ed was  committed,  he  is  warranted  in 
holding  defendants.  Ex  parte  West- 
brook  (D.  C.)  250  F.  636. 

461/2.  Costs.— Costs  to  which  Rev. 
St.  §  974  (Comp.  St  1916,  f  1615),  de- 
clares defendant  subject,  when  judg- 
ment is  rendered  against  him  in  prose« 
cutlon  for  fine  or  forfeiture,  held  only 
those  of  trial  under  indictment,  and  not 
of  preliminary  trial,  governed  by  sec- 
tion 1014  (section  1674).  U.  S.  v.  Brie- 
bach  (D.  C.)  245  F.  204.  See,  also,  U. 
S.  V.  Schwartz  (D.  C.)  249  F.  755. 

(D)  Admission  to  hail 

66.  Proceedings  to  admit  to  ballw-^It 

is  sufficient  that  judge,  when  informed 
by  deputy  clerk  that  accused  desired 
admission  to  bail  and  offered  as  surety 
an  attorney  well  known  to  Judge,  ^x 
amount  and  direct  approval  of  bond. 
Ewing  V.  U.  S.,  240  F.  241,  153  C.  C. 
A.   167. 

Admitting  accused  to  bail  is  not  a 
step  in  trial,  and  bail  bond  cannot  be 
attacked  because  accused  was  not  pres- 
ent when  judge  accepted  it.    Id. 

70.  Bond,  undertaking,  recognizance, 
and  deposits— Requisites  and  validity  In 
generaid— A  bail  bond  executed  on  Sun- 
day, given  to  secure  the  release  of  one 
arrested  in  Texas  on  a  charge  of  viola^ 
ing  the  federal  law,  is  valid  under  the 
Texas  laws,  which  govern,  pursuant  to 
this  section.  De  Orozco  v.  U.  S.  (C.  C. 
A.)  237  F.  1008. 

While  the  purpose  of  a  recognizance 
and  a  bail  bond  is  the  same,  a  "recog- 
nizance" is  an  obligation  of  record  en- 
tered into  before  some  court  of  record, 
and  need  not  be  signed  by  the  principal 
or  the  surety,  while  a  "bail  bond,"  is 
signed  by  the  parties;    the  considers- 
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don  being  the  release  of  one  accnsed 
from  custody.  Ewing  v.  U.  S.,  240  F. 
241, 153  C.  C.  A.  167. 

Bail  bond  taken  in  federal  District 
Court  for  Tennessee  held  sufficient,  un- 
der Shannon's  Code  Tenn.  §§  7116, 
7118,  7119,  7125,  7126,  containing  all 
the  requisites  of  common-law  bond, 
though  signed  by  only  one  surety.     Id. 

Attontey,  surety  on  bail  bond,  having 
secured  release  of  offender,  cannot 
question  authority  of  deputy  clerk,  who 
received  bond;  the  United  States  hav- 
mg  changed  its  position  to  its  preju- 
dice.   Id. 

A  bail  bond  is  not  rendered  invalid 
because  of  ,a  mere  verbal  inaccuracy, 
caused  by  adcdeiotal  transposition  of 
words,  which  does  not  work  injury  to 
1II7  person  in  interest.  Anduaga  v.  U. 
8.  (C.  C.  A.)  254  F.  61. 

74.  »-i  CoiHlitions  and  oMtgatloiii.p— 

Condition  of  bail  bond  given  by  one 
charged  by  United  States  commissioner 
with  violating  federal  laws  held  to  sub- 
stantially comply  with  Code  Cr.  Proc. 
Tex.  1911,  art.  293,  which  governed. 
De  Oroaco  v.  U.  S.  (C.  C.  A.)  237  F. 
1008. 

In  view  of  Acts  Tenn.  1903,  c.  99 
(Shannon's  Code  Supp.  p.  852),  held, 
that  bail  bond  covered  accused's  release 
pending  motion  for  new  trial  before 
sentence,  and,  where  he  then  absconded, 
surety  on  his  bond  became  liable.  Ew- 
inf  V.  U.  S.,  240  F.  241,  153  C.  C.  A. 
167. 

77.  Liability  of  suretles^Surety  on 
bail  bond  can  be  held  liable  only  within 
absolute  terms  of  his  undertaking, 
which  cannot  be  enlarged;  and  before 
there  can  be  recovery  on  bail  bond,  it 
most  appear  that  offender  was  bailed 
by  one  qualified  to  admit  to  bail.  Ew- 
iuK  V.  U.  S.,  240  F.  241,  153  C.  O.  A. 
167. 

791/2.  —^  Liability  of  principal  to  re- 
fnburso  surety  .^Surety  on  bail  bond  is 
qnasi  jailer,  and  there  is  no  implied  ob- 
ligation on  part  of  principal  to  reim- 
burse surety  for  amount  paid  on  prin- 
cipal's default  Ewing  v.  U.  S.,  240  F. 
241,  153  C.  C.  A.  167. 

81.  Dlsehanie  of  sttretfesw-^ln  view  of 
Code  Cr.  Proc.  Tex.  1911,  art.  293. 
held,  tbat  the  bail  bond  of  one  charged 
witb  violating  the  federal  laws,  who 
was  arrested  in  Texas,  is  not  released 
because  the  United  States  commission- 
er, ordering  Ids  arrest,  postponed  hear- 
ing without  the  affidavit  provided  by 
Code  Cr.  Proc.  Tex.  1911,  art.  205.  De 
Orozco  V.  U.  S.  (C.  C.  A.)  237  F.  1008. 

The  failure  of  the  United  States  com- 
missioner, ordering  the  arrest  of  the 
principal  in  a  bail  bond,  to  enter  a 
continuance  of  hearing  on  his  docket, 
^1  not  exonerate  the  bail  and  author- 
j*«  principal  to  refuse  to  appear  at 
the  time  set  for  the  subsequent  hear- 
mg.    Id. 

^-  Relief  from  liability  or  forfeiture. 
—Under  this  section  and  Code  Cr.  Proc 
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Tex.  1911,  I  500,  it  is  no  defense  to 
forfeiture  of  bail  bond  of  accused,  ar- 
rested in  Texas  for  offense  against  the 
United  States,  that  he  died  after  for- 
feiture and  before  final  judgment  on  the 
bond.  De  Orozco  v.  U.  S.  (C.  C.  A.) 
237  F.  1008. 

84.  Action  or  scire  facias  on  bond, 
■ndertaking,  or  recognizanoe-*Remedy. 

— ^A  recognizance  or  bail  bond  may  be 
enforced  by  scire  facias  or  civil  action; 
debt  lying  on  the  recognizance.  The 
United  States  may  adopt  remedy  of 
scire  facias  in  recovering  on  bail  bond, 
and  have  judgment  entered  after  re- 
turn of  process,  if  no  sufficient  cause  is 
shown  for  setting  aside  conditional 
judgment  Ewing  v.  U.  S.,  240  F.  241, 
153  C.  C.  A.  167. 

88.  — —  Pleaiiingj— In  view  of  Rev. 
St.  I  716  (Comp.  St  1916.  S  1239),  au- 
thorizing the  issuance  of  scire  facias 
out  of  the  United  States  court,  and 
Rev.  St.  I  954  (Comp.  St.  1916,  §  1591), 
providing  for  the  amendment  of  such 
writs  for  any  defect  or  want  of  form, 
a  scire  facias  issued  out  of  the  federal 
District  Court  for  Tennessee  to  re- 
cover on  a  bail  bond  may  be  amended 
to  show  the  missing  jurisdictional  fact 
that  the  court  admitted  the  offender  to 
bail.  A  writ  of  scire  facias  is  consid- 
ered both  as  process  and  declaration, 
and  informalities  which  may  be  taken 
advantage  of  by  demurrer  can  be  cured 
by  amendment;  an  ameritSment  being 
permissible  to  show  custom  of  taking 
bond  out  of  court.  Ewing  ▼.  U.  S.,  240 
F.  241,  153  C.  C.  A.  167. 

89.  —  Evidence.— In  scire  facias  on 
conditional  judgment  on  bail  bond,  tes- 
timony that  offender  was  admitted  to 
ball  by  judge  is  not  objectionable  as 
contradictory  of  record,  where  record 
did  not  show  by  whom  offender  was  ad- 
mitted to  bail.  Ewing  v.  U.  S.,  240  F. 
241,  153  C.  C.  A.  167. 

91.  —  Judgment  and  enforcement.— 

No  judgment  can  be  rendered  against 
the  wife  of  the  principal  in  a  bail  bond, 
who  did  not  execute  the  bond  as  prin- 
cipal or  surety,  and  did  not  upon  the 
death  of  the  principal  become  his  legal 
representative.  De  Orozco  v.  U.  S,  (C. 
C.  A.)  237  F.  1008. 

Though  scire  facias  on  conditional 
judgment  on  bail  bond  did  not  allege 
accused  was  admitted  to  bail  by  judge, 
yet,  where  evidence  of  fact  which  rest- 
ed in  parol  was  received  without  ob- 
jection, judgment  cannot  be  attacked  on 
ground  it  was  not  supported  by  writ 
Ewing  V.  U.  S.,  240  F.  241,  153  C.  C. 
A.  167. 

lY.  REMOVAL  OF  OFFENDERS  TO 
OTHER    DISTRICT    FOR   TRIAL 

(A)  Validity  and  oonstruction  in  general 

III.  Removal  In  general.p-Though  de- 
fendants were  indicted  in  the  Distiiot 
Court  for  Rhode  Island,  they  may  be 
removed  for  trial  on  indictment  against 
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them  in  the  District  Court  in  the 
Southern  District  of  New  York;  there 
being  no  claim  for  speedy  trial  in  Dis- 
trict Court  for  Rhode  Island,  and  no 
showing  that^  granting  of  warrant  of 
removal  would  result  in  unreasonable 
delay.  In  re  Tillinghast  (D.  C.)  233  F. 
712. 

115.  District       of       Columbia^— One 

charged  with  offense  created  by  act  of 
Congress  applying  specially  to  District 
of  Columbia  may,  under  this  section, 
be  removed  to  District  of  C61umbia  for 
trial,  it  appearing  he  was  taken  into 
custody  elsewhere,  for  there  is  no  ex- 
tradition between  District  of  Colum- 
bia and  a  state.  U.  S.  v.  McCarthy 
(D.  C.)  250  F.  800. 


1 18.  SutHciency  of  Indictment  or  com- 
pialnt^^In  proceedings  for  the^  removal 
of  one  charged  with  crime  from  one 
federal  district  to  another  for  trial, 
merely  technical  objections  to  the  suf- 
ficiency of  the  indictment  should  not  be 
considered.  Conetto  v.  U,  S.  (C.  O.  A.) 
251  F.  42. 

1 19.  Conolosiveness  and  effect  of  in- 
dictments—An indictment  charging  a 
criminal  conspiracy  introduced  in  evi- 
dence in  proceedings  before  a  United 
States  commissioner  for  removal  of  de- 
fendant to  another  district  for  trial 
is  itself  prima  facie  evidence  of  prob- 
able cause.  Witte  v.  Shelton,  240  F. 
205,  153  0.  C.  A  191. 


§  1678.  (Act  Aug.  18,  1894,  c.  301,  §  1.)     Persons  arrested  to  be 
taken  before  n^est  officer;  complaint  attached  to  warrant. 

See  Safford  v.  U.  S.  (O.  C.  A.)  252 
F.  471;  note  under  f  1674,  ante. 

§  1679.  (R.  S.  §  1015.)     Bail  in  cases  not  capital. 

Declarative  of  oommon  law.— Rev.  Bt.  Courts,    declarative   of  inherent   com- 

§§  1014,  1015  (Comp.  St.  1916,  §§  1674,  mon-law  power  of  such  courts  to  ad- 

1679),    referring    to   admission    of   of-  mit  offenders.    Ewing  v.  U.  S.,  240  F. 

fenders    to    bail,    are,    as    to    District  241,  153  C.  C.  A.  167. 


§  1684.  (R.  S.  §  1020.)     When  penalty  of  recognizances  may  be 
remitted. 


Oonstructidn  In  general.— Under  the 
provision  that  a  court  may  in  its  dis- 
cretion remit  the  penalty  of  a  forfeited 
criminal  recognizance,  whenever  it  ap- 
pears "that  there  has  been  no  wiUful 
default  of  the  party,"  etc.,  the  court 
can  exercise  such  discretion  only  when 
the  failure  of  defendant  to  appear  was 
not  willful.  U.  S.  V.  Fabata  (D.  O:) 
253  F.  586. 

"Willful  default"  defined.— That 

the  failure  of  defendant  in  a  criminal 
case  to  appear  to  the  time  required 
by  his  recognizance  was  by  advice  of 


his  attorney  does  not  make  his  default 
other  than  ."willful."  U.  S.  v.  Fabata 
(D.  C.)  253  F.  586. 

Discretion  of  oourt.— An  application 
under  this  section  ,for  relief  from  the 
forfeiture  of  a  recognizance  is  address- 
ed to  the  discretion  of  the  court.  U.  S. 
V.  Smart.  237  F.  978,  150  C.  C.  A.  628. 

Application  for  remission  of  penalty. 

—A  petition  for  relief  from  the  penalty 
of  a  forfeited  recognizance  held  suffi- 
cient under  this  section.  U.  S.  v. 
Smart,  237  F.  978,  150  C.  C,  A.  628. 


§  1690.  (R.  S.  §  1024.)     Charges  joined  in  one  indictment. 


I.  Joinder  of  counts  on  offenses  In 
general.— See  Morris  v.  U.  S.  (C.  C.  A.) 
229  F.  516. 

Separate  criminal  acts  in  a  single 
transaction  may  be  split  up  into  as 
many  counts  relating  to  the  transaction 
as  the  United  States  attorney  may 
think  necessary,  so  that,  if  the  proof 
is  insufficient  for  a  conviction  on  one 
count,  the  government  may  have  its 
benefit  on  another  charge  to  which  it 
is  applicable.  Orth  v.  U.  S.  (C.  C.  A.) 
252  F.  566.  And  a  motion  to  quash  an 
indictment  on  the  ground  that  the  three 
counts  charged  the  same  oflFense  is 
properly  denied,  for  such  motion  is  not 
favored,  and  is  addressed  to  the  discre- 
tion of  the  court,  while  a  motion  to 
elect  is  the  proper  remedy.  Wetzel  v. 
U.  S.,  233  F.  984,  147  C.  C.  A.  658. 
Under  Laws   Alaska   1913,   c.   39,   one 
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charged  of  violating  Act  June  26,  1906, 
regulating  fisheries  of  Alaska,  cannot 
complain  that  the  indictment,  which 
was  in  several  counts,  included  more 
than  one  offense.  Thlinket  Packing  Go. 
V.  U.  S.,  230  F.  109,  149  C.  C.  A.  319. 

6.  Offenses  against  the  postal  service 

In  general.— Under  this  section  United 
States  may  in  one  indictment  join  two 
charges  of  embezzlement  against  cash- 
ier of  post  office;  one  embezzlement  of 
money,  and  the  other  embezzlement  of 
stamps,  property  of  United  States. 
McNeil  V,  U.  S.,  246  F,  827,  159  C.  G. 
A.  129. 

A  count  charging  a  vi-^lttion  of  Crim- 
inal Code,  §  211  (Coiut.  St.  1916,  S 
10381),  by  mailing  obscene  matter,  etc., 
was  properly  joined  in  one  indictment 
wuth  a,  count  under  section  212  (Comp. 
St.  1916,  §  10382),  charging  the  mailing 
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of  an  envelope  bearing  defamatory  and 
obscene  matter.  U.  S.  v.  Davidson  (D. 
C.)  244  F.  523. 

12.  Coispiraoy  and  other  offensaSd— 
A  charge,  under  Penal  Code,  §  215 
(Comp.  St.  1916,  §  10385),  for  using  the 
mafls  for  a  scheme  to  defraud,  iind  a 
charge  under  section  37  (section  10201), 
for  a  conspiracy  to  commit  such  of- 
fense, may  be  joined  under  this^  section, 
relating  to  several  charges  for  same 
transaction  or  for  two  or  more  trans- 
actions connected  together.  Sideboth- 
am  Y.  U.  S.  ^C.  C.  A.)  253  F.  417. 

16.  Offenses  created  by  eleomarga- 
rin  act^-A  number  of  charges  of  vio- 
lations of  the  oleomargarine  laws  may 
Qoder  this  section  be  joined  in  one  in- 
dictment; the  several  charges  being 
based  on  acts  connected  with  the  other 
ud  for  transactions  of  the  same  class 
of  crime.  Kreuzer  ▼.  U.  S.  (C.  C,  A.) 
254  F.  34. 

23.  Election   between   counts  or  of- 

feiaeSw— Under  indictment  charging  en- 
try into  railroad  car  containing  inter- 
state shipment,  with  intent  to  steal, 
and  larceny  therefrom,  held,  that  de- 
fendants could  be  convicted  on  both 
counts.  Morris  v.  TJ.  S.,  229  F.  516, 
143  C.  C.  A.  584.    ^ 

Under  this  section,  government  can- 
not, in  a  prosecution  for  conspiring  to 
violate  and  for  violating  Harrison  Drug 
Act,  be  required  at  close  of  its  case  to 
elect  on  which  of  acts  conviction  would 
be  sought;  several  charges  being  join- 
ed in  one  indictment.  Wallace  v.  U.  S., 
243  F.  300,  156  C.  C.  A.  80,  certiorari 
denied  38  S.  Ct.  11,  245  U.  S.  650,  62 
L.  Ed.  531. 

Under  indictment  under  Comp.  Laws 
Territory  Alaska  1913,  §  266,  charging 
that  on  July  30,  1913,  defendant  wan- 
tonly wasted  and  destroyed  salmon  tak- 
en in  waters  of  Alaska,  prosecution's 
evidence  tending  to  prove  offense  on 
July  26th  was  not  an  election  to  prove 
the  offense  on  that  day.  Alaska  Pack- 
ers' Ass'n  V.  U.  S.,  244  F.  710,  157  C. 
C.  A  158. 

Where  one  indictment  charges  two 
offenses,  motion  to  require  prosecution 
to  elect  is  addressed  to  sound  discre- 
tion of  trial  court.  McNeil  v.  U.  S., 
246  F.  827.  159  C.  C.  A.  129. 

Where  an  indictment  was  duplicitous 
^'c<3iQse  charging,  in  one  count,  the 
three  several  offenses  denounced  by  the 
Espionage  Act,  §  3,  post  §  10212c,  the 
J-^nited  States  attorney  will  not  be  al- 
lowed to  elect  to  rely  on  one  of  the 
offenses  and  nolle  pros,  the  others;  for 
that  would  amount  to  an  amendment, 
jUid  violate  U.  S.  Const.  Amend.  5,  de- 
^^ring  no  person  shall  be  held  to  an- 
■*«  for  an  infamous  crime  unless  on 
presentment  .of  an  indictment  of  a 
f^  jury,  etc.  U.  S.  v.  Dembowski 
^^-  C.)  252  F.  894. 


25.  Charging  different  ads  as  one  M- 
fense,  or  duplicity.— It  is  elementary 
that  two  separate  offenses  cannot  be 
included  in  one  count  of  an  indictment- 
Where  a  statute  creates  a  single  of- 
fense, but  specifies  in  the  alternative 
different  acts,  any  one  of  which  will 
constitute  the  offense,  an  indictment 
may  charge  the  commission  of  such  of- 
fense by  all  the  means  mentioned,  using 
the  conjunctive  "and**  wherever  the 
statute  uses  the  word  "or,"  without  be- 
ing duplicitous.  And  where  a  statute 
prohibits  the  doing  of  a  certaiA  thing, 
or  attempting  to  do  such  thing,  these 
are  merely  different  modes  of  doing  one 
thing;  hence  an  indictment  in  one 
count  charging  that  defendant  with  the 
offense  of  causing  insubordination  in 
violation  of  the  Espionage  Act,  §  3, 
post,  §  10212c,  and  attempting  to  cause 
such  insubordination,  is  not  duplicitous. 
Such  act,  declaring  that  whoever  shall 
willfully  make  or  convey  false  reports 
with  intent  to  interfere  with  military 
operations,  and  whoever  shall  willfully 
cause  or  attempt  to  cause  insubordina- 
tion, or  shall  obstruct  the  recruiting  or 
enlistment;  services,  shall  be  puuished, 
includes  three  different  offenses,  which 
cannot  b6  joined  in  one  count  of  an  in- 
dictment. U.  S.  V.  Dembowski  (D.  C.) 
252  F.  894.  And  see  U.  S.  v.  Blake - 
man  (D.  C.)  251  F.  306. 

Under  Criminal  Code,  §  332  (Comp. 
St.  1916,  §  10506),  making  person  aid- 
ing, abetting,  etc.,  a  principal,  indict- 
ment for  aiding,  abetting,  etc.,  viola- 
tions of  Act  May  18,  ~1917,  post,  § 
2044e,  held  not  to  charge  more  than 
one  offense.  Ruthenberg  v.  U.  S.,  38 
S.  Ct.  168,  245  U.  S.  480,  62  L.  Ed. 
414. 

Terms  "house  of  Ul  fame,"  "bawdy 
house,"  and  "brothel"-  being  synony- 
mous. Indictment  charging  keeping  of 
all  three  resorts  charges  but  one  of- 
fense. And  indictment  charging  that 
defendants  conspired  to  set  up  or  keep 
house  of  ill  fame,  brothel,  or  bawdy- 
house  within  prohibited  zone  of  mili- 
tary post,  in  violation  of  Selective 
Service  Act  May  18,  1917,  §  13,  post. 
§  2019b,  is  not  duplicitous,  as  charging 
several  offenses;  conspiracy  alone  be- 
ing charged.  U.  S.  v.  Casey  (D.  C.) 
247  F.  362.  And  see  U.  S.  v.  Stilson 
(D.  C.)  254  F.  120.  And  an  indictment, 
charging  a  conspiracy  to  commit  four 
separate  offenses,  is  not  bad  for  diu)lic- 
ity.  Knoell  v.  U.  S.,  239  F.  16,  152  C. 
C.  A.  66,  affirming  judgment  U.  S.  t. 
Knoell  (D.  C.)  230  F.  509.  Nor  is  a 
charge  in  a  single  count  of  a  conspiracy 
to  violate  two  or  more  laws  of  the 
United  States.  Knauer  v.  U.  S.,  237  F. 
8,  150  C.  C.  A.  210. 

Indictment  charging  cashier  of  bank 
with  issuing  "and"  putting  forth  a  cer- 
tificate of  deposit  with  intent  to  injure 
"and"  defraud  the  bank  held  not  du- 
plicitous and  bad,  under  Rev.  St.  §  5209 
(Comp.  St  1916,  §  9772).     Simpson  v. 

(435) 


§  1690 


THE  JUDIOIARY 


(Tit.  13 


U.  S.,  229  F.  940,  144  0.  O.  A.  222, 
certiorari  denied  86  S.  Ct.  552,  241  U. 
S.  668,  60  L.  Ed.  1229. 

Indictment  charging  violation  of 
Criminal  Code,  §  217  (Comp.  St.  1916, 
§  10387),  which  alleged  that  accused 
did  deposit  and  cause  to  be  deposited 
in  post  office  for  mailing  and  delivery 
a  poison,  etc.,  is  not  duplicitous  be- 
cause of  allegation  that  accused  did  de- 
posit and  cause  to  be  deposited  such 
poison.  Murray  v.  U.  S.,  247  F.  874, 
160  C.  C.  A.  96. 

Where  a  notary  appended  false  cer- 
tificates to  statements  by  several  phy- 
sicians, which  were  intended  to  be  used 
in  connection  with  a  claim  for  exemp- 
tion from  military  service,  the  false 
certification  of  each  statement  was  a 
separate  offense  under  the  Selective 
Service  Act,  and  the  several  offenses 
could  not  be  charged  in  a  single  count 
'  of  the  indictment.  U.  S.  v.  Blakcman 
(D.  C.)  251  F.  306. 

Indictment  charging  that  defendants 
conspired  to  commit  an  offense  against 
and  to  defraud  the  United  States  in 
violation  of  Pen.  Code,  §  37  (Comp.  St. 
1916,  §  10201),  and  to  unlawfully  and 
willfully  aid  and  counsel  unknown  per- 
sons to  refuse  to  register  under  the 
Selective  Draft  Act,  post,  §  2044e,  did 
not  charge  two  distinct  offenses,  no 
facts  being  alleged  to  show  a  conspira- 
cy to  defraud  the  United  States,  so 
that  the  allegation  as  to  fraud  was  sur- 
plusage. Sugar  V.  U.  S.  (C.  C.  A.)  262 
F.  79. 

Where  a  statute  creates  a  single  of* 
fense,  but  specifies  in  the  alternative 
different  acts,  any  one  of  which  will 
constitute  the  offense,  an  indictment 
may  charge  the  commission  of  such 
offense  by  all  the  means  mentioned, 
using  the  conjunctive  "and"  wherever 
the  statute  uses  the  word  "or,"  with« 
out  being  duplicitous.  U.  S.  v.  Dem- 
bowski  (D.  C.)  252  F.  894. 

28.  Consoildation     of     Indictments^— 

The  trial  court  may,  in  its  discretion, 
consolidate  several  indictments  before 
trial,  and  try  the  same  together.  Le 
More  V.  U.  S.  (C.  C.  A.)  253  F.  887. 

The  consolidation  for  trial  of  an  in- 
dictment for  conspiracy  to  commit  a 
crime  against  the  United  States  and 
one  against  the  same  defendants  for 
commission  of  such  crime  held  proper, 


under  this  section.  Viine  ▼.  U.  S.  (C. 
O.  A.)  254  F.  28. 

Where  defendants  were  charged  with 
violation  of  the  Sherman  Act  (Comp. 
St.  1916,  §  8820  et  seq.),  as  well  as 
violating  (Criminal  Code,  §  37  (Comp. 
St  1916,  $  10201),  by  conspiring  to 
form  a  military  enterprise,  in  violation 
of  section  13  (Comp.  St.  1916, 1 10177), 
against  the  dominions  of  a  forei^^ 
prince  with  whom  United  States  was 
at  peace,  and  the  several  acts  charged 
were  practically  the  same,  the  indict- 
ments should  be  consolidated  and  tried 
together.  U.  S.  v.  Bopp  (D.  C.)  237  F 
283. 

29.  Proof   as   to    part   of   oountai^ 

Where  evidence  supports  one  count, 
and  sentence  might  be  imposed  under 
one  court,  refusal  to  direct  verdict  is 
not  error.  McDonald  ▼.  U.  S.,  241  F. 
793.  154  C.  C.  A.  495. 

Separate  criminal  acts  in  a  edn^le 
transaction  may  be  split  up  into  as 
many  counts  relating  to  the  transac- 
tion as  the  United  States  attorney  may 
think  necessary,  so  that,  if  the  proof 
is  insufficient  for  a  conviction  on  one 
count,  the  government  may  have  its 
benefit  on  another  charge  to  which  it 
is  applicable.  Orth  v.  U.  S.  (C.  C.  A.) 
252  F.  566. 

Where,  under  the  evidence,  there 
might  be  a  conviction  on  some  of  the 
counts,  if  not  on  others,  requested 
charge  that,  to  convict  in  .this  cause, 
certain  matter  must  be  proved,  is  bad, 
as  requiring  conviction  or  acquittal  on 
all  the  counts.  .Bonfoey  v.  U.  S.  (C. 
C.  A.)  252  F.  802. 

30.  Verdict  under  indictment  contain- 
ing several  counts^— Acquittal  of  a  de- 
fendant, charged  with  using  the  mails 
to  defraud,  on  some  of  the  counts  of 
the  indictment,  held  not  to  negative 
guilt  on  other  counts.  Lyman  v.  U.  S., 
241  F.  945,  154  C.  C.  A.  581. 

Where  jury  did  not  have  indictment 
before  them,  and  had  been  instructed 
that  there  were  in  substance  only  two 
charges,  verdict  finding  defendants 
guilty  as  indicted  in  both  counts  is  suf- 
ficient to  support  a  conviction  though 
indictment  contained  more  than  two 
counts,  indicating  that  the  jury  found 
defendants  guHty  on  the  whole  indict- 
ment. U.  S.  y.  Bachman  (D.  C.)  246 
F.  1009. 


§  1691.  (R.  S.  §  1025.)     Indictments;   defects  of  form. 


i.  Defects  or  Imperfections  in  mat- 
ters of  form  in  general.— The  rule  ap- 
plicable to  an  information  is  no  less 
liberal  than  that  prescribed  for  indict- 
ments by  this  section,  and  its  aver- 
ments of  facts  constituting  the  offense 
need  be  only  so  certain  and  specific  as 
fairly  to  inform  defendant  of  the  crime 
intended  to  be  alleged,  and  to  make  the 
judgment  a  compicte  defense  to  a  sec- 
ond prosecution  for  the  same  offense. 
Simpson  v.  U.  S.  (C.  C.  A.)  241  F.  841. 
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This  section  authorizes  observance  of 
dictates  of  common  sense.  Whitehead 
▼.  U.  S.,  245  F.  385,  157  C.  C.  A.  547, 
certiorari  denied  38  S.  Ct  191,  245  U. 
S.  670,  62  L.  Ed.  540. 

Defects  in  an  indictment  charging: 
that  railroad  company,'  in  violation  of 
Interstate  Commerce  Act,  S  10  (Comp. 
St.  1016,  §  S574),  assisted  a  shipper  to 
obtain  transportation  at  less  than  the 
regular  rates,  etc.,  held  mere  imperfec- 
tions   of    form,    which,    after    verdict. 
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were  cured  by  this  section.     Elgin,  J. 
&  E.  Ry.  Co.  V.  U.  S.  (C.  C.  A.)  253  P. 

907. 

2.  preliminary  proceedings  In  gener- 
al.—A  sworn  charge  previously  made  is 
sot  necessary  to  render  an  indictment 
valid.  Kuthonberg  v.  U.  S.,  38  S.  Ot 
168.  24o  U.  S.  480.  62  L.  Ed.  414. 

4.  Selecting,  summoning,  and  impan- 
ellng  grand  Jury.— Socialists  held  denied 
no  constitutional  or  statutory  rights 
because  grand  jury  was  composed  ex- 
clusively of  members  of  other  parties 
and  of  property  owners.  Ruthenberg 
V.  U.  S.,  38  S.  Ct.  168.  245  U.  S.  480, 
62  L.   Ed.  414. 

Failure  of  derk  to  participate  in  se- 
lection of  grand  jury,  as  required  by 
36  Stat.  116^  (Comp.  St.  1916,  §  1253), 
held  prejudicial  error  which  cannot  be 
disregarded  under  this  section,  and  in- 
dictment thereunder  must  be  set  aside. 
Dunn  V.  U.  S.,  238  F.  608,  151  O.  C.  A. 
444. 

An  indictment  is  not  effective  until 
it  is  fotmd  a  true  bill  by  a  properly 
eonstitnted  grand  jury.  Cooper  v.  U'. 
Sm  247  F.  45.  159  C.  C.  A.  263. 

S.  Proceedings    of   grand   jury.— The 
absence  of  the  judge  from  the  district 
during   a  part  of. the  deliberations   of 
^^  erand  jury  does  not  invalidate  the 
indictment.    Badders  v.  U.  S.,  36  S.  Ct 
36T,  240  U.  S.  391.  60  Ii.  Ed.  706. 
Though    the    district    attorney    was 
f'^ty  of  misconduct  before  the  grand 
IQfy,  in  attempting  to  influence  them  to 
wturn  an  indictment,  the  indictment  is 
not  open  to  attack,  unless  it  appears 
™t  the  rights  of  accused  were  prej- 
^^ccd.    And  where  the  district  attor- 
ney in  impartial  judicial  manner  sum- 
niarized  the  evidence  produced  before 
tbe  grand  jury,  informed   them   as   to 
tbe  law,  and  then  stated  that  he  desir- 
ed an  indictment,   but  in  no  way  at- 
tempted to  dominate  them,  the  indict- 
ment, returned  without   discussion,   is 
not  open  to  objection,  being  free  from 
coercion;  the  evidence  being  clear  and 
conclusive.     V.  S.  v.  Rintelen  (D.  O.) 
235  F.  787. 

An  indictment  is  not  subject  to  at- 
tack where  founded  on  sufficient  evi- 
dence, because  the  grand  jurors  from 
reading  newspapers  had  acquired 
strong  opinions,  and  even  bias  against 
accused.    Id. 

An  indictment  is  not  subject  to  plea 
in  abatement  because  incompetent  testi- 
mony was  presented  to  the  grand  jury, 
unless  competent  evidence  sufficient  to 
justify  the  indictment  was  not  present- 
ed. U.  S.  V.  Rintelen  (D.  C.)  235  F. 
787.  And  the  use  in  evidence  before 
the  grand  jury  of  papers  seized  under 
a  valid  search  warrant  is  not  ground 
for  quashing  the  indictment.  U.  S.  v. 
Gonled  (D.  O.)  253  F.  242.  That  mat- 
ter was  brought  to  attention  of  grand 
jury  by  one  of  its  members  having 
dealings  with  defendants  concerning  the 
matter  involved,  held  not  ground  for 
quashing,  where  he  withdrew  and  took 


no  part  in  the  proceedings.     Elder  ▼. 
U.  S.,  243  P.  84,  155  C.  0.  A.  614. 

After  finding  of  indictment  and  appre- 
hension of  defendant,  asking  of  and  be- 
ing informed  by  grand  jurors  what 
transpired  before  them  is  not  improp- 
er. U.  S.  v.  Perlman  (D.  C.)  247  F. 
158. 

11.  Requisites  and  sufnclency  of  in- 
dictment In  generals— Under  this  section 
an  indictment  will  be  held  sufficient 
which  contains  a  sufficient  accusation 
and  alleges  facts  sufficient  to  sustain  a 
conviction  and  apprise  defendant  of  the 
charge  against  him.  Ejiauer  v.  U.  S., 
237  F.  8,  150  C.  C.  A.  210.  And  to 
avail  themselves  of  the  record  of  con- 
viction or  acquittal  against  further 
prosecution,  etc.  U.  S.  v.  Prieth  (D. 
C.)  251  F.  946.  The  purpose  of  an 
indictment  is  to  inform  accused,  with 
reasonable  certainty,  of  the  nature  of 
the  offense  charged,  so  he  may  prop- 
erly prepare  his  defense,  to  enable  him 
to  use  his  acquittal,  if  again  accused, 
and  to  enable  the  court  to  determine 
whether  acts  alleged  to  constitute  a 
crime  would  warrant  a  conviction  there- 
of, if  proved.  U.  S.  v.  Greenbaum  (D. 
C.)  252  F.  259. 

An  indictment,  averring  goods  stolen 
from  a  freight  house  and  consigned  to 
certain  persons  while  in  the  course  of 
interstate  shipment  were  received  by 
accused,  held,  in  view  of  this  section, 
sufficient  to  charge  the  offense  of  re- 
ceiving such  goods,  denounced  by  Act 
Feb.  13,  1913  (Comp.  St.  1916,  §  8603). 
Kasle  V.  U.  S.,  233  F.  878,  147  C.  C. 
A.   552. 

In  view  of  this  section,  an  indictment 
held  sufficient  to  charge  offense  of  in- 
troducing, from  without  into  that  part 
of  state  of  Oklahoma  which  was  In- 
dian Territory,  intoxicating  liquor.  Dos- 
set  V.  U.  S.,  248  F.  902, 161  C.  C.  A.  20. 

12.  Indictment  in  several  courts  or 
charging  separate  and  distinct  offenses. 

—In  determining  the  sufficiency  of  an 
indictment,  each  count  must  be  treated 
as  a  whole,  and  not  merely  as  a  part 
thereof.  Samuels  v.  U.  S.,  232  F.  536, 
146  O.  C.  A.  494.  And  where  accused 
was  convicted  on  two  counts,  and  sen- 
tence was  passed  on  both  counts,  but 
ordered  to  run  concurrently,  and  one 
of  the  counts  was  sufficient,  error  in 
sustaining  the  other  count  was  harm- 
less. Frankfort  v.  U.  S.,  231  F.  903, 
146  C.  C.  A.  99;  Kreuzer  v.  U.  S.  (C. 
C.  A.)  254  F.  34.  And  a  general  con- 
viction on  several  counts  wiU  not  be 
disturbed,  because  of  defects  in  some 
of  the  counts,  where  there  is  one  good 
count.  Grcenburg  v.  U.  S.  (C.  C.  A.) 
253  F.  728;  Thurston  v.  U.  S.,  241  F. 
385.  154  C.  C.  A.  215,  certiorari  de- 
'  nied  38  S.  Ct.  9,  62  L.  Ed.  529;  Gee 
Woe  V.  U.  S.  (C.  C.  A.)  250  F.  428; 
Doe  V.  U.  S.  (C.  C.  A.)  253  F.  903. 

Where  defendants  were  convicted  of 
entering  a  railroad  car  with  intent  to 
commit  larceny;  and  of  stealing  goods 
therefrom,  but  the  punishment  imposed 
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on  both  counts  ^as  the  same  and  ran 
concurrently,  they  were  not  prejudiced, 
even  though  there  was  no  evidence  to 
warrant  the  verdict  of  guilty  on  one 
count;  the  evidence  clearly  warranting 
a  conviction  on  the  other.  Morris  v. 
U.  S.  (C.  C.  A.)  229  F.  516. 

Where  sentence  imposed  did  not  ex- 
ceed that  which  might  be  imposed  for 
a  single  conviction  for  violating  postal 
laws  (Criminal  Code,  §  211;  Comp.  St. 
1916,  §  10881),  accused  cannot  complain 
of  overruling  of  his  motion  to  compel 
government  to  elect  under  which  count 
of  indictment  it  would  proceed.  Wetzel 
V.  U.  S.,  233  F.  984. 147  C.  C.  A.  658. 

W^here  there  was  evidence  to'  support 
a  conviction  under  one  count  of  the  in- 
dictment, and  there  was  a  single  sen- 
J;ence  upon  the  two  coimts,  the  convic- 
tion will  not  be  reversed,  as  without 
support  in  evidence,  though  one  of  the 
counts  was  not  established.  Brand  v. 
U.  S.,  236  F.  219,  149  C.  C.  A.  409. 

Whefe  the  evidence  abundantly  sup- 
ported more  than  one  of  the  five  counts 
charging  the  defendant  with  violating 
Drug  Registration  Act  Dec.  17,  1914 
(Comp.  St.  1916,  §  62870),  and  the  sen- 
tence imposed  was  such  as  could  have 
been  imposed  under  section  9  of  that 
act  for  a  single  offense,  the  judgment 
will  not  be  reversed  for  errors  affect- 
ing only  one  count  Baldwin  v.  U.  3.» 
238  F.  793,  151  C.  C.  A,  643. 

To  amend  is  to  correct  or  rectify  or 
to  free  from  error;  hence  to  cure  an 
indictment  of  the  defect  of  duplicity,  by 
striking  from  the  single  count  in  which 
several  offenses  were  charged,  is  to 
amend  the  same.  U.  S.  v.  Dembowski 
(D.  C.)   252  F.  894. 

In  view  of  this  section,  an  Indictment 
held  not  fatally  defective,  on  motion 
for  new  trial,  because  it  charged  in 
separate  counts  a  conspiracy  to  commit 
acts  which  constituted  offenses  under 
different  statutes.  U.  S.  v.  Stilson  (D. 
C.)  254  F.  120. 

13. Reference  between  counts.— 

In  a  prosecution  under  Criminal  Code, 
§  215  (Comp.  St.  1916,  §  10385),  for  us- 
ing the  mails  in  connection  with  a 
scheme  to  defraud,  subsequent  counts 
in  an  indictment  may  refer  to  a  previous 
count  for  the  scheme.  Linn  v.  U.  S., 
234  F.  545,  148  C.  C.  A.  309. 

That  a  count  in  an  indictment  is  bad 
does  not  affect  the  propriety  of  refer- 
ences in  other  counts  to  facts  stated 
therein  to  avoid  repetition.  Doe  v.  U. 
S.  (C.  C.  A.)  253  F.  903. 

14.  Description  of  offense  in  general. 

— An  indictment  for  seditious  conspiracy 
under  Criminal  Code,  §  0  (Comp.  St. 
1916,  §  10201),  must  charge  force, 
which  cannot  be  implied  from  the  words 
"feloniously,  unlawfully,  willfully,  and 
maliciously";  but  where  the  overt  act 
is  alleged  in  charging  defendants  with 
intent  to  engage  in  armed  .  hostility 
against  the  United  States,  "by  attacking 
with  force  and  arms,"  defendant  is  so 
apprised  of   element  of  force   that  to 
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sustain  a  demurrer  on  such  ground 
would  give  effect  to  a  mere  defect  of 
form,  contrary  to  this  section.  Phipps 
V.  U.  S.  (C.  O.  A.)  251  F.  879. 

Indictment  charging  that  defendants 
con^ired  to  interfere  with  registration 
under  Selective  Draft  Act  May  18, 
1917,  §  5,  post,  I  2044e,  by  publication 
of  newspaper  counseling  persons  not  to 
register,  sufficiently  charged  a  public 
offense,  notwithstanding  section  6  of 
the  Selective  Draft  Act,  post,  i  2044f, 
was  also  the  basis  of  the  offense  charg- 
ed, the  act  and  not  the  sections  being 
important,  in  view  of  this  section. 
Sugar  V.  U.  S.  (C.  O.  A.)  252  F.  79. 

In  view  of  this  section,  the  allega- 
tions of  an  information  need  only  fairly 
inform  defendant  of  crime*  intended  to 
be  alleged,  and  to  make  available  a 
plea  of  former  acquittal  or  conviction, 
if  a  second  prosecution  were  instituted 
for  the  same  offense.  Dr.  J.  H.  Mc- 
Lean Medicine  Co.  v.  U.  S.  (C.  C.  A.) 
253  F.  694. 

15.  Certainty   and    particularity.— In 

view  of  this  section,  indictment  need 
only  be  so  certain  and  specific  as  to 
fairly  inform  defendant  of  crime  alleg- 
ed and  make  judgment  defense  to  sec- 
ond prosecution.  Simpson  y.  U.  S.,  241 
F.  841,  154  C.  C.  A.  543;  Ldnn  v.  U. 
S.,  234  F.  543,  148  C.  C.  A.  309;  U. 
S.  V.  United  States  Brewers'  Ass'n  (D. 
C.)  239  F.  163.  The  highest  degree  of 
certainty  is  not  required,  but  certainty 
to  a  common  intent  is  sufficient  Fin- 
negan  v.  U.  S.,  231  F.  561, 145  C.  0.  A. 
447.  And  while  the  rules  of  criminal 
procedure  require  that  one  accused 
shaU  be  fully  apprised  of  the  charge 
against  him,  yet  the  object  is  to  con- 
vict the  guilty,  as  well  as  to  shield  the 
innocent,  and  no  impracticable  standard 
of  particularity  should  be  set  up.  U. 
S.  V.  Gouled  (D.  C.)  253  F.  239. 

Indictment  under  Criminal  Code,  §  37 
(Comp.  St.  1916,  §  10201).  for  con- 
spiracy to  corrupt  election  for  Repre- 
sentative in  Congress,  held  so  vague, 
uncertain,  insufficient,  and  duplicitous 
as  not  to  sufficiently  apprise  defend- 
ants of  the  nature  of  the  charge.  U. 
S.  V.  Gradwell  (D.  C.)  234  F.  446,  judg- 
ment affirmed  37  S.  Ct  407^  61  L.  Ed. 
857. 

If  indictment  for  conspiracy  to  in- 
timidate voter  was  intended  to  charge 
a  direct  threat  to  have  sentence  pro- 
nounced, held  that  it  was  argumenta- 
tive and  lacked  positiveness.  U.  S.  y. 
Welch  (D.  C.)  243  F.  996. 

17.  Indictment  where  statute  punish- 
es common-law  crime.— W^hen  the  defi- 
nition of  an  offense,  whether  it  be  by 
common  law  or  by  statute,  includes 
generic  terms,  it  is  not  sufficient  that 
an  indictment  charge  the  offense  in  the 
same  generic  terms,  but  it  must  aver 
the  particulars.  Knauer  v.  U.  S.,  237 
F.  8,  150  C.  C.  A.  210;  U^  S.  v.  Bopp 
(D.  C.)  230  F.  723. 
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22.  Particulars  constituting  or  evi- 
dence of  offensow— An  indictment  charg- 
ing that  a  railroad  company  violated 
Interstate  Commerce  Act.  §  10  (Comp. 
St  1916,  S  8574),  by  false  billing,  etc., 
assisting  a  shipper  to  obtain  transpor- 
tatioD  at  less  than  the  usual  rates,  is 
not  defective  because  it  did  not  set 
out  the  waybills,  for  the  waybills  are 
mere  evidence  of  the  classification,  etc. 
Elgin,  J.  &  E.  Ry.  Co.  v.  U.  S.  (C.  0. 
A.)  253  F.  907. 

An  indictment  must  fully  and  clearly 
set  out  the  elements  which  constitute 
the  crime,  but  need  not  allege  matters 
of  evidence  nor  the  means  by  which  the 
crime  was  to  be  accomplished,  unless 
the  act  is  one  the  criminality  of  which 
depends  on  the  circumstances  under 
which  it  was  done.  U.  S..  v.  United 
States  Brewers*  Ass'n  (D.  C.)  239  F. 
163. 

24.  Surptusago^— In  an  indictment  for 
using  the  mails  to  defraud,  the  words 
"as  aforesaid,"  in  a  paragraph  alleging 
facts  not  previously  mentioned,  are  sur- 
plusage. Finnegan  v.  U.  S.,  231  F. 
561,  145  C.  C.  A.  447.. 

Indictment  charging  conspiracy  to  in- 
duce persons  to  violate  Conscription 
Act,  post,  §  2044a  et  seq.,  held  not  bad, 
as  including  in  single  count  charge  of 
conspiracy  to  commit  an  offense,  as 
well  as  to  defraud  United  States;  aver- 
ments of  conspiracy  to  defraud  in  ac- 
cordance with  Criminal  Code,  §  37 
(Comp.  St  1916,  §  10201),  being  sur- 
plusage. U.  S.  V.  Sugar  (D.  C.)  243 
P.  423. 

25.  Bill  of  particulars.— Where  an  in- 
dictment sets  forth  fill  the  essential 
elements  of  an  offense,  the  filing  of  a 
bill  of  particulars  under  the  order  of 
the  court  would  not  involve  any  usurpa- 
tion upon  the  functions  of  the  grand 
jury.  U.  S.  V.  Stobo  (D.  C)  251  F. 
689. 

A  motion  by  the  defendant  in  a  crim- 
inal case  for  a  bill  of  particulars  is  ad- 
dressed to  the  discretion  of  the  court. 
Knauer  v.  U.  S.,  237  F.  8,  150  C.  C.  A. 
210;  U.  S.  V.  Pierce  (D.  C.)  245  F. 
SSa  But  where  indictment  sufficiently 
charged  all  of  the  essential  facts  to 
constitute  the  offense,  defendant,  if 
desirous  of  other  details,  must  demand 
a^bill  of  particulars.  Sheridan  v.  U. 
S.,  236  F.  305,  149  C.  C.  A.  437. 

A  bill  of  particulars  can  in  no  way 
aid  an  indictment  fundamentally  bad; 
the  office  of  the  bill,  which  is  addressed 
to  the  discretion  of  the  court,  being  to 
render  the  defendant  more  particular 
information  as  to  matters  essential  to 
his  defense.  Collins  v.  U.  S.  (O.  C.  A.) 
253  F.  609;  U.  S.  v.  Rintelen  (D.  C.) 
233  F,  793.  And,  in  reviewing  judg- 
ment sustaining  demurrer  to  indict- 
ment, bill  of  particulars  is  to  be  dis- 
regarded; i£  forming  no  part  of  the 
record  for  the  purpose  of  the  demurrer. 
I'.  S.  V.  Comyns,  39  S.  Ct.  98,  63  li. 


Ed.  — .    And  see  Foster  ▼.  U.  S.  (0. 
C.  A.)  253  F.  481. 

A  bill  of  particulars  may  be  ordered 
by  the  court,  in  its  discretion,  in  cases 
where  the  indictment,  while  so  express- 
ed as  to  be  good  on  demurrer,  does  not  ^ 
furnish  defendant  with  all  information 
he  is  entitled  to  have  before  being  com- 
pelled to  go  to  trial.  Foster  v.  U.  S. 
(C.  C.  A.)  253  F.  481;  U.  S.  v.  Pierce 
(D.  C.)  245  F.  888.  And  a  biU  of  par- 
ticulars should  never  be  granted  where 
it  will  unduly  limit  the  evidence  of  the 
prosecution;  but  it  is  a  settled  rule 
that,  while  an  indictment  may  be  sulfi- 
cient  in  itself,  if  it  charges  an  offense 
in  the  words  of  the  statute,  it  is  not 
sufficient  as  against  a  motion  for  biU 
cf  particulars,  but  the  court,  upon  mo- 
tion, may  in  its  discretion  require  the 
pleader  in  such  case  to  descend  to 
particulal-s.  U.  S.  v.  Gouled  (D.  C.) 
253  F.  239. 

When  a  bill  of  particulars  is  made 
and  served,  it  concludes  the  rights  of 
all  parties,  and  the  prosecution  mu^t 
be  confined  to  the  particulars  specified. 
U.  S.  V.  Gouled  (D.  C.)  253  F.  239;  U. 
S.  V.  Pierce  (D.  C.)  245  F.  888. 

Defendants  indicted  for  conspiracy 
and  violation  of  Espionage  Act  June 
15,  1917,  §  3,  post,  §  1012c,  held  not 
entitled  to  bill  of  particulars  setting 
forth  names  of  those  to  whom  pam- 
phlets containing  alleged  false  state- 
ments regarding  military  operations  of 
United  States  were  delivered,  or  set- 
ting forth  names  of  persons  solicited, 
etc.    U.  S.  V.  Pierce  (D.  C.)  245  F.  888. 

Where  an  indictment  charged  that  de- 
fendants conspired  to  impede  enlist- 
ment service  by  public  speeches,  pri- 
vate solicitation,  and  the  publication  of 
a  maga-sine,  held,  that  they  were  en- 
titled to  a  bill  of  particulars  of  the 
speeches,  etc.,  relied  on.  U.  S.  v. 
Eastman  (D.  C.)  252  F.  232. 

32.  Description  of  persons  and  mls- 
nomerw^Under  this  section,  indictment 
for  entering  railroad  car  conUming 
interstate  shipment  and  stealing  goods 
therefrom  held  not  defective  for  fail- 
ure to  allege  that  railroad  company  was 
incorporated.  Morris  v.  U.  S.,  229  F. 
516,  143  C.  C.  A.  584. 

The  failure  of  an  indictment  for  us- 
ing the  mails  in  the  execution  or  at- 
tempted execution  of  a  scheme  to  de- 
fraud a  bank  to  allege  that  the  bank 
was  incorporated  did  not  prejudice  the 
defendant,  and  hence  the  indictment 
would  not  be  quashed  because  thereof, 
in  view  of  this  section.  McClendon  v. 
U.  S.  (C.  C.  A.)  229  F.  523. 

Indictment  under  Criminal  Code,  §i 
37,  215  (Comp.  St.  1916,  §§  lUiiOl, 
10385),  charging  conspiracy  to  violate 
and  violation  of  section  215,  with  ref- 
erence to  illegal  use  of  mails,  held  not 
bad  for  failure  to  state  that  collec- 
tion agency  through  which  defendants 
realized  on  scheme  was  corporation, 
etc.,    or    show    relation   of    defendants 
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to  agency.  Freeman  v.  U.  S.,  244  F. 
1,  156  O.  C.  A.  429,  certiorari  denied 
38  S.  Ct.  12,  245  U.  S.  054,  62  L.  Ed. 
533. 

It  is  not  alwaj'B  necessary  that  the 
names  of  third  persons  be  set  forth  in 
the  indictment,  or  that  there  be  an 
allegation  that  such  names  are  un- 
known. U.  S.  V.  Prieth  (D.  C.)  251  F. 
946. 

33.  Designation    of    defendants^— An 

indictment  charging  defendants  with 
defrauding  the  United  States  of  taxes 
on  artificially  colored  oleomargarine, 
^hich  alleged  that  they  carried  on  their 
business  under  a  corporate  name,  but 
treated  them  as  principals,  is  not  bad 
as  failing  to  charge  then>  as  principals. 
U.  S.  V.  Orr  (D.  C.)  233  F.  718. 

34.  Averment  of  venue  or  place  of 
offense^— In  view  of  this  section,  an  in- 
accurate statement  as  to  the  voting 
precinct  in  which  defendant  resided, 
contained  in  an  indictment  charging 
failure  to  register  as  required  by  the 
Selective  Draft  Act,  must,  in  view  of 
the  usual  knowledge  prevailing  as  to 
such  locations,  be  disregarded.  Breit- 
mayer  v.  U.  S.  (C.  C.  A.)  249  F.  929. 

Objection  that  no  venue  was  laid  in 
indictment  for  combining  and  engaging 
in  monopoly  in  restraint  of  interstate 
commerce  held  without  merit  U.  S.  v. 
Cowell  (D.  C.)  243  F.  730. 

Indictment  charging  conspiracy  to 
commit  an  offense  against  the  United 
States  should  allege  place  of  commis- 
sion of  overt  act;  and  an  indictment 
for  conspiracy  in  anticipation  of  bank- 
ruptcy to  conceal  assets  from  trustee 
held  sufficient.  U.  S.  v.  Baker  (D.  C.) 
243  F.  741. 

An  indictment  for  concealing  prop- 
.erty  while  bankrupt,  alleging  the  con- 
cealment took  place  at  the  city  of  De- 
troit, in  this  district,  on  July  5,  1916, 
specifies  the  place.  U.  S.  v.  Green- 
baum  (D.  G.)  252  F.  259. 

35.  Averment  of  time  or  datOd-^It  is 

the  general  rule  that,  though  the  grand 
jury  has  not  evidence  of  exact  date  of 
offense,  and  though  its  oath  is  to  make 
true  presentment,  and  though  time  is 
not  of  essence,  indictment  must  allege 
offense  as  of  day  certain,  though  the 
offense  may  be  proved  as  of  any  day 
prior  to  indictment  and  within  lin>ita- 
tions.  To  the  requirement  that  the  in- 
dictment must  allege  a  day  certain, 
there  are  two  exceptions:  Misdemean- 
ors, and  offenses  of  omission,  rather 
than  of  commission.  And  an  indict- 
ment charging  violation  of  Anti-Drug 
Act,  in  that  defendant  gave  order  for 
opium  and  failed  to  preserve  dupli- 
cate so  as  to  be  accessible,  comes  with- 
in one  of  these  exceptions,  and  need 
not  allege  offense  as  of  day  certain; 
the  charge  being  omission  to  perform 
statutory  duty,  though  the  indictment 
must  allege  that  the  offense  was  com- 
mitted within  two  years  after  accept- 
ance of  order.    But  where  time  is  not 
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of  essence  of  offense,  allegation  of  in- 
dictment of  commission  on  day  certain 
is  so  far  of  form,  rather  than  of  sub- 
stance, as  to  be  within  this  section,  and 
the  indictment  in  question  was  held 
sufficient,  though  alleging  date  of  of- 
fense no  more  definitely  than  unknown 
date  within  essential  two-year  period. 
U.  S.  V.  Gaag  (D.  C.)  237  F.  728. 

Indictment  for  combining  and  engag- 
ing in  monopoly  in  restraint  of  inter- 
state commerce  held  to  sufficiently  al- 
lege the  time  of  the  offense  by  alleg- 
ing that  the  parties  were  engaged  in 
the  unlawful  combination  or  contract 
between  specified  dates.  U.  S.  ▼.  Cow- 
ell (D.  C.)  243  F.  730. 

An  indictment,  charging  theft  from 
the  mails,  which  laid  the  date  of  the 
theft  at  a  time  after  the  filing  of  in- 
dictment, is  not  subject  to  general  de- 
murrer, where  true  date  appeared  from 
other  averments.  Adams  v.  U,  S.,  246 
F.  830.  159  O.  0.  A.  132. 

An  indictment  under  Selective  Serv- 
ice Act,  S  13,  post,  f  2019b,  as  to  dis- 
orderly houses,  was  not  defective,  be- 
cause not  giving  the  correct  date  of 
the  regulations  prescribed  thereunder; 
they  being  judicially  noticed.  U.  S.  y. 
Scott  (D.  C.)  248  F.  361. 

An  indictment  for  concealing  prop- 
erty while  bankrupt,  alleging  the  con- 
cealment took  place  at  the  city  of  De- 
troit, in  this  district,  on  July  5,  1916, 
specifies  the  time.  U.  S.  v.  Greenbaum 
(D.  C.)  252  F.  259. 

An  averment  in  an  indictment  that 
the  conspiracy  charged  was  formed  "on 
the day  of  May,  1917,"  held  suf- 
ficiently definite,  where  the  statute 
charged  to  have  been  violated  was  en- 
acted on  May  18;  1917.  •  Firth  v.  U.  S. 
(C.  C.  A.)  253  F.  36. 

36.  Alleging  Intent^-^An  indictment 
charging  that  defendant  did  willfully, 
unlawfully,  and  feloniously  commit  a 
robbery  is  sufficient,  and  need  not  al- 
lege the  specific  intent.  Vane  v.  U.  S. 
(0.  C.  A.)  254  F.  32. 

37.  Alleging  solenter  or  knowledga^— 
An  information  charging  an  interstate 
shipment  of  drugs  misbranded,  in  that 
the  package  and  an  accompanying  cir- 
cular contained  false  and  fraudulent 
statements,  alleged  that  the  shipment 
was  made  byi  S.,  the  defendant,  trading 
as  S.'s  Medical  Institute,  that  the  name 
of  the  article  given  on  the  label  was 
S.'s  Nerve  Compound,  and  that  the  rep- 
resentations were  false  and  fraudulent, 
in  that  they  were  applied  to  such  ar- 
ticle knowingly  and  in  reckless  and 
wanton'  disregard  of  their  truth  and 
falsity.  Held,  that  the  information  suf- 
ficiently showed  that  it  was  defendant's 
knowledge  and  defendant's  wanton  and 
reckless  disregard  of  the  truth  that  was 
intended  to  be  charged,  especially  in 
view  of  this  section.  Simpson  v.  U.  S. 
(C.  C.  A.)  241  F.  841. 

38.  Allegation  of  "wiiifulnees"  or 
"willfully"     committing     aots^Indict- 
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ment,  charfpng  conspiracy  to  nne  mails 
in  connection  with  scheme  to  defraud, 
held  to   sufficiently   allege   defendants' 
fraudulent    intent,    though    not    using 
word  "willful."    Holsman  ▼.  U.  S.,  248 
P.  193,  160  C.  C.  A.  271. 
40.  Charging  fraud.— Though  the  own- 
ers of  the  stock  of  a  corporation  may 
technically  commit  a  fraud  on  the  cor- 
poration,  such  an  offense  would  he  so 
technical  and  so  contrary  to  ordinary 
understanding  that  an  indictment  will 
not  be  construed  to  charge  it,  if  such 
coBstruction  may  be  avoided.    Hart  v. 
U.  S.,  240  F.  911.  153  C.  C!  A.  B97. 

43.  Coiciusion  of  pleader— See  U.  S. 

T.  Bopp  (D.  C.)  230  F.  723. 

In  an  indictment  for  using  the  mails 
to  defrand,  the  paragraph  alleging  the 
particnlar  use  of  the  mails,  held  not 
bad  as  an  argumentative  conclusion. 
Finnegan  v.  U.  S.,  231  F.  561,  145  C. 
C,  A.  447. 

In  an  indictment  of  a  physician  under 
Harrison  Anti-Narcotic  Law,  f  2 
(Gomp.  St  1916,  §  6287h),  for  dispens- 
ing opium  "not  in  the  course  of  his 
professional  practice,"  the  phrase  quot- 
ed, following  the  language  of  the  stat- 
ute, is  not  bad  as  a  conclusion  of  the 
pleader,  as  it  ^tates  the  ultimate  facts. 
U.  S.  V.  Rosenberg  (D.  O.)  251  F.  963. 

45.  Inoonsistent  allegations  and  re- 
pugnancy.—An  indictment  for  conspir- 
acy to  conceal  assets  from  trustee  in 
bankruptcy,  averments  that  the  proper* 
^  which  was  to  belong  to  bankrupt  es- 
tate consisted  of  proceeds  of  sale  of 
firm  merchandise,  and  that  property  to 
be  concealed  belonged  to  partners  indi- 
^dually  and  as  members  of  firm,  held 
Dot  repugnant,  when  considered  with 
other  averments.  Malvin  v.  U.  S.  (O. 
C.  A.)  252  F.  449. 

Indictment  charging  conspiracy  in  an- 
ticipation of  involuntary  bankruptcy  to 
conceal  property  from  trustee  held  not 
oad  for  inconsistency  in  allegations  as 
to  ownership  of  property.  U.  S.  v. 
B*ker  (D.  C.)  243  F.  741. 

46.  Setting   out  or  describing   writ- 

*^  ln8trunients.F— Indictment  charging 
^onspiracy  to  prevent  registration  un- 
wr  Selective  Draft  Act  May  18,  1917. 
post,  §  2044e,  held  not  defective,  be- 
^Qse  translation  of  newspaper  article 
■^cged  to  have  been  printed  pursuant 
J?  plan,  and  not  an  exact  copy  of  ar- 
yc}«,  was  set  out.  U.  8.  v.  Galleanni 
^^'  C.)  245  F.  977. 

SI.  Following  language  of  statute.— 
^  Morris  v.  U.  S.  (C.  0.  A.)  229  F. 

.^n  indictment  based  on  an  alleged 
Eolation  of  a  statute  sufficiently  de- 
^Kbes  the  nature  of  the  crime  charg- 
^>  if  it  follows  the  language  of  the 
statute,  unless  it  is  too  indefinite  to 
ftfcuiately  indicate,  wifhout  addition 
of  other  words^  the  essential  elements 
of  the  alleged  crime.  U.  S.  v.  Greeri- 
(D.  0.)  252  F.  259.    And  where 


definition  of  offense  by  statute  includes 
generic  terms,  indictment  in  the  same 
terms,  without  particulars,  is  insuffi- 
cient. U.  S.  V.  Bopp  (D.  C.)  230  F. 
723. 

An  indictment  following  the  statute, 
charging  a  railway  mail  clerk  with  de- 
laying, embezzling,  etc.,  letters  in  the 
mail  held  sufficient.  McShann  v.  U.  S., 
231  F.  923,  146  C.  C.  A.  119. 

An  indictment  for  combining  and  en- 
gaging in  a  monopoly  in  restraint  of  in- 
terstate trade  and  commerce  mjust  give 
particulars  and  not  rely,  simply  on  the 
words  of  the  statute.  U.  S.  v.  Cowell 
(D.  C.)  243  F.  730. 

Indictment  for  violation  of  White 
Slave  Act,  §  3  (Comp.  St.  1916,  | 
8814),  in  language  of  statute  held  suf- 
ficient. Simpson  v.  U.  S.,  245  F.  278, 
157  O.  C.  A.  470,  certiorari  denied  38 
S.  Ct.  133,  245  U.  S.  667,  62  L.  Ed. 
538;  U.  S.  V.  Brand  (D.  C.)  229  F.  847. 

An  indictment  under  Act  Gong.  Feb. 
14,  1917,  post,  §  10200a,  providing  pun- 
ishment for  persons  making  threats  to 
take  the  life  of  or  inflict  great  bodily 
harm  upon  the  President  of  the  Unit- 
ed States,  which  follows  the  language 
of  the  statute  in  alleging  the  crime 
charged,  and  informs  the  defendant  ful- 
ly of  the  nature  thereof,  and  sets  forth 
the  exact  language  alleged  to  consti- 
tute the  crime,  is  sufficiently  definite. 
U.  S.  V.  Jasick  (D.  C.)  252  F.  931. 
And  see  U.  S.  v.  Stickrath  (D.  C.)  242 
F.  151. 

An  indictment  charging  that  defend- 
ants, in  violation  of  the  Espionage  Act, 
conveyed  false  reports,  with  intent  to 
interfere  with  the  success  of  the  mili- 
tary and  naval  forces  of  the  United 
States,  etc.,  but  which  did  not  specify 
the  reports,  or  to  whom  they  were 
made,  but  merely  followed  the  lan- 
guage of  the  statute,  held  insufficient; 
the  statute  itself  being  general.  Fos- 
ter V.  U.  S.  (C.  C.  A.)  253  F.  481. 

An  indictment  charging,  in  the  words 
of  the  Espionage  Act,  that  defendant 
did  make  and  donvey  false  reports, 
etc.,  with  Intent  to  interfere  with  mili- 
tary and  naval  operations,  etc.,  held  in- 
sufficient to  charge  any  offense.  Col- 
lins V.  U.  e.  (C.  C.  A.)  253  F.  609. 

An  indictment  under  Espionage  Act, 
tit.  1,  §  3,  post,  §  10212c,  for  willfully 
obstructing  the  recruiting  or  enlist- 
ment service,  is  sufficiently  specific,  if 
it  charges  the  offense  in  the  language 
of  the  statute.  Doe  v.  U.  S.  (C.  C.  A.) 
253  F.  903. 

52.  Negativing  exceptions  in  statutes 
or  constitution.— Unless  a  statute  creat- 
ing an  offense  so  defines  it  that  it  can- 
not be  properly  described  without  neg- 
ativing an  exception,  an  indictment  for 
violation  thereof  need  not  negative  the 
exception.  U.  S.  v.  Greenbaum  (D.  C.) 
252  F.  259.  And  where  a  statute  de- 
fining an  offense  contains  exceptions  in 
the  enacting  clause,  an  indictment  found 
under  it  must  aver  that  defendant  is  not 
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within  such  exceptions.  Breitmayer  ▼. 
U.  S.  (C.  C.  A.)  249  F.  929. 

In  prosecution  for  violating  Harrison 
Anti-Narcotic  Act,  §  2a  (Comp.  St. 
^  1916,  §  6287h),  held,  that  state  must 
negative  exception  in  favor  of  dispens- 
ing of  drugs  by  duly  registered  physi- 
cians to  patients  personally  attended, 
and  indictment  failing  to  negative  ex- 
ception is  defective.  U.  S.  v.  Ham- 
mers (D.  C.)  241  F.  542. 

Under  Act  Dec.  17,  1914,  c.  1,  §i 
1,  8  (Comp.  St.  1916,  §|  6287g,  6287n), 
indictment  for  Laving  possession  of 
opium,  etc.,  held  not  required  to  neg- 
ative an  innocent  possession  by  alleg- 
ing that  the  possession  was  for  pur- 
poses of  sale.  U.  S.  v.  O'Hara  (D.  C.) 
242  F.  749. 

Indictment  under  Selective  Draft  Act, 
§  13,  post,  §  2019b,  as  to  disorderly 
houses  near  military  camps,  etc.,  need 
not  negative  the  exception  respecting 
acts  punishable  under  the  Articles  of 
War.  U.  S.  V.  Scott  (D.  C.)  248  F. 
361. 

Indictment  charging  failure  to  regis- 
ter as  required  by  the  Selective  Draft 
Law,  which  alleged  that  accused  was 
a  male  between  ages  of  21  and  30,  and 
was  not  an  officer  or  enlisted  man  of 
the  Regular  Army  or  Navy,  nor  of 
the  National  Guard  or  Naval  Militia, 
nor  of  the  Officers  Reserve  Corps,  nor 
of  the  Reserve  Corps  in  the  service  of 
the  United  States,  and  was  not  in  any 
manner  exempted  nor  excused  from 
registering,  sufficiently  negatived  the 
exceptions  in  the  act.  Sugar  v.  U.  S. 
(C.  C.  A.)  252  F.  74. 

There  being  no  express  exception  or 
reference  to  exemptions  in  Bankrupt- 
cy Act  July  1,  1898,  §  29b  (Comp.  St 
1916,  §  9613),  an  indictment  thereun- 
der for  concealing  property  need  not 
allege  the  property  was  not  exempt 
from  execution  under  state  laws,  though 
section  6  (section  9590)  secures  to 
bankrupts  allowance  of  exemptions  un- 
der such  laws.  U.  S.  V.  Greenbaum 
(D.  C.)  252  F.  259. 

53.  Setting  out  rules  and  regulations 
of  executive  department.— Indictment 
charging  conspiracy  to  violate  SelecDve 
Service  Act  of  May  18,  1917,  §  13,  post, 
§  2019b,  and  regulation  of  Secretary  of 
War,  promulgated  thereunder,  need  not 
set  forth  regulation  of  Secretary,  for 
courts  will  take  judicial  notice  there- 
of.   U.  S.  V.  Casey  (D.  C.)  247  F.  362. 

56.  Indorsement  of  names  of  witness- 
es on  'Indictment.— On  trial  for  using 
mails  in  execution  of  scheme  to  de- 
fraud in  connection  with  treatment  of 
fictitious  diseases,  testimony  of  witness 
not  named  in  indictment,  if  showing 
that  treatment  was  in  good  faith  and 
for  actual  ailment,  held  not  prejudicial. 
Freeman  v.  U.  S.,  243  F.  353,  156  0. 
C.  A.  133. 

60.  Variance  between  Indictment  and 
proof.— A  defendant  cannot  be  charged 
with  one  crime  and  convicted  of  an- 
other merely  f)ecause  the  latter  is  de- 
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velopable  out«of  the  proof,  which  fails 
to  establish  the  crime  charged  in  the 
indictment.  Hendrey  v.  U.  S.,  233  F. 
6,  147  C.  C.  A.  75. 

Where  an  indictment,  charging  con- 
spiracy to  violate  Act  Jan.  17,  1914 
(Comp.  St.  1916,  f  6287q),  denouncing 
an  offense,  with  respect  to  importation 
of  opium,  which  specified  numerous 
acts  as  constituting  the  offense,  charg- 
ed the  several  acts  conjunctively,  con- 
viction may  be  had  upon  proof  of  any 
one  of  them.  Shepard  v.  U.  S.,  236  F. 
73,  149  C.  C.  A.  283. 

Under  indictment  under  Comp.  Laws 
Territory  Alaska  1913,  §  266,  aUeging 
that  on  July  30,  1913,  defendant  wan- 
tonly wasted  and  destroyed  salmon  tak- 
en in  waters  of  Alaska,  prosecution  was 
not  bound  to  prove  commission  of  of- 
fense on  that  day.  Alaska  Packers' 
Ass'n  V.  U.  S.,  244  F.  710,  157  C.  C.  A, 
15S. 

Where  indictment  described  property 
generally,  averring  that  a  more  partic- 
ular description  was  to  the  grand  jury, 
unknown,  the  prosecution  must  show 
that  grand  jurors  were  in  fact  ignorant 
of  a  more  particular  description  as  to 
a  substantial  portion  of  the  property, 
or  there  must  be  acquittal  because  of 
the  variance.  Feener  v.  U.  S.,  249  F. 
425,  161  C.  C.  A.  399.   * 

In  case  of  offenses  committable  only 
on  Sunday,  if  indictment  alleges  a  def- 
inite Sunday,  another  or  different  date 
may  be  proved.  U.  S.  v.  Gaag  (D.  C.) 
237  F.  728. 

62.  When  and  how  objections  may  be 
raised  In  general.— Indictment  for  con- 
spiracy to  defraud  the  United  States 
out  of  customs  duties  on  imported  coal 
by  false  weights  held  sufficient,  in  ab- 
sence of  objection  before  trial  or  to 
testimony  or  request,  to  limit  scope  of 
the  charge.  Smith  v.  U.  S.,  231  F.  25. 
145  C.  C.  A.  213. 

After  plea  of  not  guilty  the  only  ob- 
jection that  can  be  made  to  the  indict- 
ment in  trial  court  is  that  it  fails  to 
describe  various  acts  intended  to  be 
proved  with  that  reasonable  certainty 
which  the  law  requires.  Oesting  v.  U. 
S.,  234  F.  304,  148  C.  C.  A.  206. 

Where  accused  fails  to  demur,  move 
to  quash,  or  in  arrest  after  verdict,  he 
waives  his  right  to  object  to  form  of 
indictment,  though  he  may  object  that 
it  does  not  charge  an  offense.    N. 

Unless  objections  to  tJie  form  of  an 
indictment  are  pointed  out  by  demurrer, 
or  otherwise  taken  advantage  of  on 
trial,  such  objections  cannot  be  urged 
after  verdict,  unless  they  affect  the  sub- 
stantial rights  of  accused.  Sheridan  v. 
U.  S.,  236  F.  305,  149  C.  C.  A.  437. 

Objection,  made  on  the  day  the  case 
was  called  for  trial  by  motion  to  abate 
the  prosecution  was  properly  overruled 
as  not  having  been  made  with  due 
promptness.  Benson  v.  U.  S.,  240  P. 
413,  153  C.  C.  A.  339. 

Unless  information  is  void,  objection 
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to  yerification  canoot  be  raised  fo^  first 
time  on  appeal,  unless  refusal  to  con- 
sider it  would  shock  judicial  conscience. 
Objection  to   verification   of   informa- 
tion held  technical,  and  waived  by  plead- 
ing without  raisins^  it.    Simpson  v.  U. 
S.,  241  F.  841,  154  C.  C.  A.  543. 
Defects  in  the  acknowledgment  of  the 
information  are  waived,  if  not  raised 
by  suitable  objection  before  trial,  and 
cannot   thereafter    be    raised.    Abbott 
Bros.  Co.  V.  U.  S.,  242  F.  751,  155  C 

A  motion  in  arrest  of  judgment  may 
be  used  for  purpose  of  taking  advantage 
of  any  defect  in  indictment,  based  upon 
knowledge  obtained  during  or  after  con- 
clasion  of  trial.    But,  affiavit  by  defend- 
SDt  held  insufficient  to  warrant  sustain- 
ing of  motion  in  arrest  of  judgment,  on 
ground  that  indictment  was  not   sup- 
ported by  material  and  competent  testi- 
mony.   Cooper  V.  U.  S.,  247  F.  45,  159 
C.  C.  A.  263. 
Under  the  approved  practice  in  the 
courts  of  the  United  States,  questions 
)vhich  can  as  well  and  better  b.e  raised 
at  the  trial  should  not  be  raised  by  de- 
mnrrer,  especially  in  view  of  this  sec- 
tion.   U.  S.  V.  Werner  (D.  C.)  247  F. 
708. 
In  prosecution  for  conspiracy  to  vio- 
late Espionage  Act,  tit  1,  §  3,  post,  f 
10212c,  by   obstructing  recruiting  and 
«nlistmeDt  service  of  the  United  States 
by  means  of  newspaper  articles,  wheth- 
er the  means    alleged   to    have   been 
Adopted  would  have  accomplished  the 
purpose  is^a  question  of  fact,  which 
cisnot  be  passed  upon  on  demurrer  to 
the  indictment    U.  S.  v.  Prieth  (D.  O.) 
251  F.  946. 

Practice  of  attacking  an  indictment, 
as  not  stating  an  offense,  by  objection 
to  introduction  of  evidence,  does   not 
prevail  in  federal  courts,  and  will  not 
be  permitted,  except  under  extraordi- 
nary   circumstances;     but    motion    to 
quash,  demurrer,  or  motion  in  arrest  is 
proper  practice.    McKnight   v.   U.    S., 
(C.  0.  A.)  252  F.  687;   Grant  v.  U.  S., 
(C.  C.  A.)  252  F.  692.    The  objections 
should  be  made  by  motion  to  quash  de- 
murrer, or  motion  in  arrest  of  judg- 
ment, and  not  by  objections  to  testi- 
mony,  or  by  requests  for  instructioivp. 
Simpson  v.  U.  S.,  229  F.  940,  144  C.  O. 
A.  222,  certiorari  denied  36  S.  Ct  552, 
241  U.  S.  668,  60  L.  Ed.  1229. 

An  information  charging  defendant 
made  an  interstate  shipment  of  drugs 
misbranded   in  violatfon   of  Food   and 


Drugs  Act  June  30, 1906,  |  8,  as  amend- 
ed by  Act  Aug.  23,  1912  (Comp.  St 
1016,  §  8724),  which  alleged  false  state- 
ments were  applied  by  defendant  to  the 
artide  knowingly  and  in  wanton  disre- 
gard of  their  falsity,  held  sufficient  as 
against  motion  in  arrest,  in  view  of  this 
section.  Dr.  J.  H.  McL/ean  Medicine 
Co.  V.  U.  S.  (C.  C.  A.)  253  F.  694. 

64.  Motion  to  quash  or  set  aside  In- 
diotineiit.F— A  motion  to  quash  an  indict- 
ment on  the  ground  that  the  three 
counts  charged  the  same  offense  is 
properly  denied,  for  such  motion  is  not 
favored,  and  is  addressed  to  the  discre- 
tion of  the  court,  while  a  motion  to 
elect  is  the  proper  remedy.  Wetzel  v. , 
U.  S.,  233  F.  984,  147  C.  C.  A.  658. 

The  question  whether  a  person  not 
authorized  appeared  before  the  grand 
jury  returning  the  indictment  may  be 
raised  by  motion  to  quash,  although 
plea  in  abatement  is  the  proper  remedy 
in  aU  cases  of  contested  fact.  May  v. 
U.  S.,  236  F.  495,  149  C.  C.  A.  547. 

Assistant  to  Attorney  General  ap- 
pointed for  special  prosecutions  under 
Bev.  St.  §§  161,  177,  348,  360,  and  Act 
•June  30,  1906  (Comp.  St.  1916,  §§  230, 
259,  517,  535),  held  at  least  a  de  facto 
officer,  so  that,  on  motion  to  quash  in- 
dictment, his  right  to  appear  before 
grand  jury  could  not  be  questioned.    Id. 

Objections  made  on  the  day  the  case 
was  called  for  trial  by  motions  to  quash 
the  indictment,  which  stated  facts  suffi- 
cient to  constitute  the  offense,  was 
properly  overruled  as  not  having  been 
made  with  due  promptness.  Benson  v. 
U.  S.,  240  F.  413,  153  C.  C.  A.  339. 

Motion  to  quash  relates  to  defects 
appearing  on  face  of  indictment  and 
should  be  made  at  or  before  beginning 
of  trial.  Cooper  v.  U.  S.,  247  F.  45, 
159  C.  C.  A.  263. 

On  motion  to  quash,  the  allegations 
of  an  indictment  are  to  be  assumed 
true^  U.  S.  V.  Doremus  (D.  C.)  246  F. 
958. 

After  a  defendant  has  pleaded  to  the 
indictment,  subsequently  moved  for  a 
bill  of  particulars,  and  the  case  has 
been  set  for  trial,  the  court  wiU  not  en- 
tertain a  motion  to  quash  on  grounds 
personally  known  to  defendant  from  the 
first.  U.  S.  V.  Gouled  (D.  C.)  253  F. 
242. 

Cited  without  definite  application, 
U.  S.  V.  Schaefer  (D.  C.)  248  F.  290; 
U.  S.  V.  Schafer  (D.  C.)  254  F.  135. 


§  1692.  (R.  S.  §  1026.)     Judgment  on  demurrer  to  an  indictment 

Cited    without    definite    application, 
U.  S.  V.  Werner  (D.  C.)   247  F.  708. 

§  1694.  (R.  S.  §  1028.)     Copy  of  writ  to  be  jailer's  authority. 

States  penitentiary  in  which  he  was 
sentenced  to  be  confined,  and  a  certified 
copy  of  the  order  and  record  of  the 
conviction  was  delivered  to  the  warden, 


Delivery  of  warrant  or  mittimus.^— 

^ere  petitioner  was  delivered  by  the 
United  States  marshal,  as  directed  in 
the  order  of  sentence,  to  the  United 
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the    prisoner   vas    properly    retained,      livered.    Ex   parte   Thurston    (D.   C.) 
though  no  warrant  or  mittimus  was  de-      233  F.  847. 


§  1699.  (R.  S.  §  1033.)     Copy  of 
witnesses  to  be  delivered  to 

List  of  witnesses  or  Jurors  in  general. 

—This  isection  applies  only  to  treason 
and  capital  offense,  defendants  who 
were  not  charged  with  treason  and 
capital  offenses  are  not  entitled  to  list 
of  names  and  addresses  of  all  witnesses 
sworn  by  government  before  grand 
jury.  U.  S.  V.  Pierce  (D.  O.)  245  F. 
888. 


indictment  and  list  of  jurors  and 
prisoner  in  capital  cases. 

Rule  of  courts— It  is  within  powers 
of  District  Court  to  make  and  enforce 
in  criminal  cases  less  than  capital  a 
rule  prohibiting  the  furnishing  of  a 
list  of  jurors  to  the  defendant  more 
than  two  days  prior  to  the  term. 
Hendrikson  v.  U.  S.,  249  F.  34,  161  a 
C.  A.  94. 


§  1703.  (Act  Feb.  6,  1889,  c.  113,  §  6.)     Writ  of  error  in  capital 
cases. 


Seourity  for  costs.— In  view  of  Rev. 
St.  §  974  (Comp.  St.  1916,  §  1615), 
Judicial  Code,  §  128,  and  this  section, 
Rev.  St.  §  1000  (Comp.  St.  1916,  §§ 
1120,  1703,  1660),  authorizes  the  tak- 
ing of  security  for  costs  on  writ  of  er- 


ror in  a  criminal  case,  where  the  court 
had  exercised  its  jurisdiction  to  ad- 
judge the  costs  against  the  defendant, 
though  the  writ  was  not  a  supersedeas. 
American  Surety  Co.  v.  U.  S.,  239  F. 
680,  152  C.  C.  A.  514. 


§  1704.  (Act  March  2,  1907,  c.  2564.)     Writs  of  error  in  criminal 
cases  on  behalf  of  United  States  in  certain  instances. 


8.  Decisions  reviewable  in  general- 
Decision  sustaining  demurrer  to  indict- 
ments—Construction of  Cr.  Code,  §  215 
(Comp.  St.  1916,  §  10385),  relating  to 
use  of  mails  in  a  scheme  to  defraud, 
held  involved  in  a  decision  of  the  Dis- 
trict Court  by  which  a  demurrer  to  an 
indictment  under  that  section  was  sus- 
tained so  as  to  sustain  an  appeal  by  the 
United  States.  U.  S.  v.  New  South 
Farm  &  Home  Co.,  36  S.  Ct  505,  241 
U.  S.  64,  60  L.  Ed.  890. 

Decision  sustaining  demurrer  to  in- 
dictment held  based  on  a  construction 
of  Criminal  Code,  §  215  (Comp.  St. 
1916,  I  10385),  as  to  using  mails  to 
execute  a  scheme  to  defraud,  and  so  to 
allow  review  under  this  section  by  er- 
ror to  District  Court.  U.  S.  v.  Com- 
yns,  39  S.  Ct.  98,  63  L.  Ed.  — . 


9.  —  Decision  sustaining  special 
plea  in  bar.— Judgment  quashing  indict- 
ment because  of  previous  adjudication 
that  offense  was  barred  by  limitations 
is. one  sustaining  special, plea  in  bar, 
within  this  section,  the  clause  therein 
giving  writ  of  error  to  United  States 
to  review  decision  sustaining  special 
plea  in  bar,  not  being  limited  to  judg- 
ments based  on  invalidity  or  construc- 
tion of  statute.  U.  S.  t.  Oppenheimer, 
37  S.  Ct.  68,  242  U.  S.  85,  61  L.  Ed. 
161.  ■ 

Cited  without  definite  application, 
U.  S.  V.  Nice,  36  S.  Ct.  696,  60  L.  Ed. 
1192;  Guerini  Stone  Co.  v.  P.  J.  Carlin 
Const.  Co.,  39  S.  Ct.  102;  U.  S.  v. 
Hill,  39  S.  Ct.  143,  63  L.  Ed.  — . 


Decisions  Relating  to  Cbimes  and  Chimin ai.  Pbocedube  in  Genebal 


4.  Yeriflcation  of  Information.— Ob- 
jection to  verification  of  information 
held  technical,  and  waived  by  pleading 
vsrithout  raising  it.  Simpson  v.  U.  S., 
241  F.  841,  154  C.  O.  A.  543. 

Defects  in  the  acknowledgment  of  the 
information  are  waived,  if  not  raised  by 
sutiable  objection  before  trial,  and  can- 
not thereafter  be  raised.  Abbott  Bros. 
Co.  V.  U.  S.,  242  F.  751,  155  C.  C.  A. 
339. 

An  information  signed  by  the  district 
attorney  and  supported  by  affidavits 
subjoined,  held  sufficient  to  sustain  a 
judgment  of  conviction,  regardless  of 
the  sufficiency  of  the  acknowledgment. 
Id. 

Notaries  public  held  without  authority 
to  administer  oaths  in  connection  with 
criminal  prosecutions,  and  hence  infor- 
mation made  on  oath  of  persons  whose 
affidavits,  taken  before  notaries  public, 
were  annexed  was  defective.     U.  S.  v. 
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Schallinger  Produce  Co.  (D.  C.)  230  F. 
290. 

Information  not  filed  by  United  States 
attorney  under  sanction  of  official  oath, 
but  upon  oath  of  parties  whose  affida- 
vits were  annexed,  held  insufficient,  un- 
less affidavits  could  be  considered.    Id. 

Proceeding  against  corporation  for 
violation  of  criminal  statute  held  a  crim- 
inal proceeding,  so  that  information 
based  upon  annexed  affidavits  taken  be- 
fore notaries  puDlic  was  insufficient. 
Id. 

Information  for  violating  quarantine 
regulations,  under  Act  Aug.  20,  1912 
(Comp.  St.  1916,  i  8762),.  on  which 
warrant  of  arrest  was  not  asked,  held 
not  to  require  verification,  and  not  de- 
fective for  insufficiency  or  informalities 
in  annexed  affidavits.  U.  S.  v.  Adams 
Express  Co.  (D.  C.)  230  F.  531. 

6.  Inspection  of  minutes  of  grand  Ju- 
ry.—Grand   jury  minutes   may   be   in- 
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gpected  by  coTirt;  but  right  should  be 
exercised  only  on  a  strong  showing,  in 
fortberance  of  justice,  or  for  protec- 
tion of  individual  rights.  Inspection 
will  not  be  made  on  a  showing  only  of 
incompetent  evidence  before  grand  ju- 
ry; it  being  enough  that  there  was  any 
competent  evidence.  U.  S.  v.  Perlman 
(D.  C.)    247  F.  158. 

Examination  by  the  court  of  grand 
Jury  minutes  of  proceedings  upon  which 
an  indictment  was  returned  is  justified 
only  in  extreme  cases,  where  it  is 
shown  by  positive  allegation  that  the 
indictment  was  the  result  of  fraud  or 
corruption,  or  of  caprice,  and  was  not 
the  expression  of  a  fair  judgment  on 
the  facts.  U.  S.  v.  Gouled  (D.  C.)  253 
P.  242. 

10.  Withdrawal   of  plea  of  guilty^ 

Where  judgment  on  plea  of  guilty  was 
a  nullity  for  want  of  jurisdiction,  held, 
tiiat  court,  on  objection  to  the  convict's 
competency  as  a  witness,  did  not  err  in 
permitting  him  to  withdraw  his  plea  of 
guilty  and  plead  not  guilty.  Gretsch  v. 
U.  8.,  242  F.  897, 155  O.  O.  A.  485,  cer- 
tiorari denied  38  S.  Ct.  12,  245  U.  S. 
654,  62  L.  Ed.  532. 

Granting  leave  to  withdraw  pleas  of 
guilty  and  enter  pleas  of  not  guilty  to 
an  indictment  is  discretionary  with  trial 
court.  Billingsley  v.  U.  S.,  249  F.  331, 
161 G.  0.  A.  339,  affirming  judgment  U. 
8.  ▼.  Billingsley  (D.  G.)  ^42  F.  330,  and 
certiorari  denied  Billingsley  v.  U.  S.,  38 
B.  Ct  583,  247  U.  S.  523,  62  L.  Ed. 
1247. 

12.  Pr«a  in  abatement  and  demurrer 

thareto^— Plea  in  abatement,  filed  more 
tluui  two  years  after  indictment,  and 
after  offense  would  have  been  barred, 
M  properly  stricken  as  too  late, 
lounge  V.  U.  S.,  242  F.  788»  155  C.  C. 
A.  376,  certiorari  denied  38  S.  Gt.  13, 
245  U.  S.  656,  62  L.  Ed.  533. 

^e  right  to  file  a  plea  in  abatement 
(or  irregularity  in  drawing  the  grand 
JV'Ti  months  after  the  indictment  was 
returned,  is  not  absolute,  but  subject  to 
the  aound  discretion  of  the  court.  Mat- 
J«tt  v.  U.  S.,  244  F.  736,  157  G.  G.  A. 

An  averment  on  information  and  be- 
'^f  that  the  grand  jurors  who  returned 
^  indictment  had  no  knowledge  of  its 
contents  held  insufficient  as  a  basis  for 
»  plea  in  abatement.  U.  S.  v.  Bopp  (D. 
C-)  232  F.  177. 

An  equivooil  expression,  used  in  the 
plea  in  abatement  to  an  indictment,  is 
^  he  taken  against  the  pleader.  U.  S. 
'•  Scott  (D.  G.)  232  F.  192. 

A  plea  in  abatement  to  an  indictment 
»or  digqvialification  of  a  grand  juror  un- 
^«'  e'en.  Laws  R.  I.  1909,  c.  279,  §  1, 
j"»a. amended  Gonst.  B.  I.  art.  2,  §  2, 
«W  insufficient.    Id. 

A  plea  in  abatement,  filed  nine  months 
•fter  the  return  of  an  indictment,  on 
the  ground  of  irregularity  in  the  draw- 
hv  of  the  grand  jury,  held  insufficient, 


because  filed  too  late.  Moffatt  t.  U.  S.» 
232  F.  522,  146  G.  €.  A.  480. 

A  plea  in  abatement  filed  after  an- 
swer and  motion  to  quash,  on  grounds 
which  accused  might  have  discovered 
before,  comes  too  late.  U.  S.  v.  Rin- 
telen  (D.  G.)  235  F.  787. 

A  plea  of  abatement,  filed  108  days 
after  the  filing  of  the  indictment  and 
the  arraignment,  there  being  nothiijg 
excusing  the  long  delay,  is  not  timely. 
U.  S.  V.  Perlman  (D.  G.)  247  F.  158. 

r4>/2-  Continuance.— Where  defendant 
had  the  services  of.  able  counsel 
throughout  the  trial,  denial  of  a  con- 
tinuance on  the  ground  of  absence  of 
additional  counsel  cannot  be  deemed  an 
abuse  of  the  court's  discretion.  War- 
ren V.  U.  S.  (G.  G.  A.)  250  F.  89. 

The  denial  of  a  motion  for  continu- 
ance, signed  only  by  counsel  and  not 
stating  facts  under  oath,  is  proper.    Id. 

Where  defendant  was  able  to  produce 
a  number  of  character  witnesses,  denial 
of  a  continuance  on  the  ground  of  ab- 
sence of  other  character  witnesses  can- 
not be  deemed  an  abuse  of  the  cpurt's 
discretion.    Id. 

That  attorneys  employed  by  defend- 
ant, who  expected  to  be  present  and 
try  his  case,  were  unable  to  be  present, 
does  not  alone  ma^  refusal  of  contin- 
uance error;  defendant  having  counsel 
present  to  defend  him.  Bond  v.  U.  S. 
(G.  G.  A.)  252  F.  804. 

16.  Use  of  demurrer  in  general.— On 
demurrer  to  an  indictment,  the  allega- 
tions therein  should  be  accepted  as 
true.  U.  S.  V.  Boutin  (D.  G.)  251  F. 
313;  Knoell  v.  U.  S.,  239  F.  16,  152 
G.  C.  A.  66,  affirming  judgment  U.  S. 
V.  KnoeU  (D.  G.)  230  F.  509;  U.  S.  v. 
Doremus  (D.  G.)  246  F.  958.  And  a 
contention  of  counsel  on  demurrer  to 
an  indictment,  unsupported  by  any  facts 
in  the  record,  need  not  be  disposed  of. 
U.  S.  V.  Gudahy  Packing  Go.  (D.  G.) 
243  F.  441. 

On  demurrer  to  an  indictment  charg- 
ing defendant  with  sending  through  the 
mails  nonmailable  matter,  the  court  can 
only  decide  whether  the  matter  is  so 
clearly  innocent  that  the  question 
should  not  be  submitted  to  the  jury. 
U.  S.  V.  Klauder  (D.  G.)  240  F.  501. 

201/2.  Demurrer  to  evidence.F— A  de- 
murrer to  the  evidence  at  the  close  ot 
the  case  for  the  prosecution  is  waived 
by  defendant  by  introducing  evidence  in 
defense.  Hodson  v.  U.  S.  (G.  G.  A.) 
250  F.  421. 

251/2.  Presence  of  Judge.— Where  case 
was  submitted  to  jury,  at  close  of  ses- 
sion, and  counsel  stipulated,  that  clerk 
might  take  verdict  when  rendered  as  if 
court  were  in  session,  agreement  is 
binding,  and  questions  as  to  validity  of 
verdict  must  be  decided  as  if  judge  had 
been  present  and  court  in  actual  for- 
mal session.  U.  S.  v.  Bacbman  (D.  G.) 
246  F.  1009. 

28.  General     verdict     of     guilty.- A    ^ 

charge  of  conspiracy  to  commit  a  crime 
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becomes  merged  in  a  charge  of  the 
commission  of  the  crime  when  the  lat- 
ter is  proven,  and  becomes  of  no  mo- 
ment when  there  is  a  general  verdict 
of  guilty,  .  well  uspported  by  such 
proofs.  U.  S.  V.  Fischer  (D.  C.)  245  F. 
477. 

A  verdict  must  be  certain  in  legal  in- 
tendment; there  being  a  distinction  be- 
tween a  legal  certainty  and  moral  cer- 
tainty as  to  what  the  jury  in  fact  in- 
tended. U.  S.  V.  Bachman  (D.  C.)  246 
F.  1009. 

29.  Omission  of  Jury  to  find  on  aJi 
counts.— See  notes  under  §  1690. , 

30.  Judgment  where  separate  verdict 
is  rendered^  on  each  count.— See  notes 
under  §§  1690,  1691. 

32.  Motion  to  continue  Indictment  and 
suspend  sentence.— Federal  District 
Court  exceeds  its  power  by  suspending 
sen|:ence  of  imprisonment  indefinitely 
on  considerations  extraneous  to  legality 
of  conviction.  Ex  parte  U.  S.,  37  S. 
Ct.  72,  242  U.  S.  27,  61  L.  Ed.  129, 
L.  R.  A.  1917E,  1178,  Ann.  Cas.  1917B, 
355.    • 

33 1/2-  Sentence  in  general.— The  court 
does  not  lose  jurisdiction  to  impose 
sentence  after  the  trial  term,  postpone- 
ments being  unconditional  and  for  defi- 
nite periods,  and  for"  a  purpose  incident 
to  the  administration  of  justice  within 
the  court's  power.  Miner  v.  U.  S.,  244 
F.  422,  157  C.  C.  A.  48. 

Where  defendant  was  convicted  of 
carrying  on  business  of  a  retail  liquor 
dealer  without  having  paid  special  tax 
therefor  as  required  by  law  and  sen- 
tenced, he  cannot  thereafter  be  sen- 
tenced on  the  same  conviction  to  an- 
other and  different  punishment.  Black- 
man  V.  U.  S.  (C.  C.  A.)  250  F.  449. 

A  criminal  statute,  which  fixes  the 
penalty  for  its  violation  at  imprison- 
ment for  "not  less  than  five  years,"  is 
valid  to  support  a  sentence  of  five 
years.  Lee  Mow  Lin  v.  U.  S.  (C.  C. 
A.)  250  F.  694. 

34.  Sentence  and  punishment  on  con- 
viction of  several  offenses.— See  notes 
under  §  1691. 

40.  Motion  In  arrest  of  Judgments— 

A  motion  in  arrest  lies  only  for  ma- 
terial errors  on  the  face  of  the  record, 
and  an  assignment  of  error  complain- 
ing of  the  overruling  of  a  motion  in 
arrest  on  the  ground  that  the  judg- 
ment was  without  evidence  to  support 
it  cannot  be  upheld,  where  the  evidence 
was  conflicting.  Towe  v.  U.  S.,  238  F. 
557,  151  C.  C.  A.  493. 

Where  indictment  specifically  alleged 
willful  refusal  to  register  under  Selec- 
tive Draft  Act  May  18,  1917.  post,  § 
2044e,  and  accused  pleaded  guilty  there- 
to, there  could  be  no  force  in  his  mo- 
tion in  arrest  of  judgment.  Sugar  v. 
U.  S.  (C.  C.  A.)  252  F.  74. 

A  conviction  on  all  of  the  counts, 
oharging  separate  criminal  acts  in  a 
single  transaction,  is  not  available  as  a 
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ground  for  arrest  of  judgment  Orth  ▼. 
U.  S.  (C.  C.  A.)  252  F.  566. 

41.  Rules  of   evidence   In   general.p- 

There  is  no  presumption  in  a  criminal 
case  of  defendant's  good  character. 
Greer  v.  U.  S.,  38  S.  Ct.  209,  245  U.  S. 
559,  62  L.  Ed.  469,  affirming  judgment 
240  F.  320,  153  C.  C.  A.  246. 

Evidence  should  be  admitted,  if  com- 
petent and  relevant  upon  any  issue  or 
any  phase  of  the  case,  and  the  party 
offering  it  need  not  explain  the  point 
or  matter  to  which  it  is  addressed,  un- 
less required  to  do  so  by  the  court. 
Moffatt  V.  U.  S..  232  F.  522,  146  C.  C. 
A.  480. 

An  experienced  chemist  held,  under 
the  facts  shown,  qualified  to  testify  aa 
an  expert  as  to  the  therapeutic  value 
of  a  medicine  which  he  had  analyzed. 
Samuels  v.  U.  S.,  232  F.  536,  146  C.  C. 
A.  494. 

While  accused,  at  the  beginning  of 
the  trial,  is  presumed  to  be  innocent, 
yet  whenever  the  proof  shows  beyond  a 
reasonable  doubt  his  guilt,  then  the 
presumption  of  innocence  disappears 
from  the  case.  Shepard  v.  U.  S.,  236 
F.  73,  149  C.  C.  A.  283. 

The  presumption  of  innocence  is  not 
overcome  by  facts  which  are  not  plain- 
ly inconsistent  with  innocence.  Wolf  v. 
U.  S.,  238  F.  902,  152  C.  C.  A.  30. 

Motal  probability,  however  strong, 
cannot  take  the  place  of  legal  evidence, 
and  any  inference  of  guilt  which  the  ju- 
ry draw  must  be  based  on  facts  tending 
to  show  guilt.    Id. 

Though  the  jury  should  use  the  ut- 
most caution  in  scrutinizing  the  uncor- 
roborated testimony  of  an  accomplice, 
they  may  render  a  verdict  of  guilty. 
KnoeU  v.  U.  S.,  239  F.  16,  152  C.  C.  A. 
66,  affirming  judgment  U.  S.  v.  KnoeU 
(D.  C.)  230  F.  509. 

An  indictment  charging  a  criminal 
conspiracy  introduced  in  evidence  in 
proceedings  before  a  United  States 
commissioner  for  removal  of  defend- 
ant tp  another  district  for  trial  is  itself 
prima  facie  evidence  of  probable  cause. 
Witte  V.  Shelton,  240  F.  265,  153  C.  C. 
A.  191. 

Defendant's  self-serving  answer  to 
accusatory  letter  held  not  admissible  by 
reason  of  the  admission  of  the  accusa- 
tory letter  which  he  offered  in  evidence. 
York  V.  U.  S.,  241  F.  656,  154  C.  C.  A. 
414. 

Proof  of  conversation  in  which  agree- 
ment was  made  held  not  hearsay,  but 
the  best  evidence  of  the  agreement. 
Sparks  v.  U.  S.,  241  F.  777,  154  C.  C. 
A.  479. 

In  prosecution,  where  accused  admit- 
ted having  previously  seen  letter  and 
memorandum  book,  held,  that  they 
were  properly  received,  where  officer 
making  arrest  testified  they  were  de- 
livered to  him  by  one  who  took  accus- 
ed to  jail.  Dean  v.  U.  S.,  246  F.  568, 
158  O.  C.  A.  638. 
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Order  in  which  evidence  shall  be  re- 
ceived ia  largely  within  discretion  of 
trial  court,  and  defendant  cannot  com- 
plain that  testimony  as  to  conversation 
had  with  arresting  officer  was  intn>- 
duced  before  proof  of  corpus  delicti. 
Gladstone  v.  U.  S..  248  F.  117,  160  C. 
G.  A.  257,  certiorari  denied  38  S.  Ct. 
5S2,  247  U.  S.  521.  62  L.  Ed.  1246. 

Where  a  witness  stated  that  he  was 
not  in  the  secrets  of  the  grand  jury 
foom,  cross-examination  as  to  whether 
certain  property  generally  described  in 
indictment  was  produced  before  grand 
jary  was  properly  excluded,  for  it 
would  be  mere  inference  or  hearsay. 
Feener  v.  U.  S.,  249  F.  425,  161  C.  0. 
A.  399. 

Where   question   involved   is   defend- 
ant's intent,  evidence  of  an  act  haying 
a  direct  bearing  on  intent  is  admissi- 
ble, though  the  act  be  a  separate  of-' 
feose.     Edwards  v.  U.  S.,  249  F.  686, 
161  C.  C.  A.  596,  certiorari  denied  39 
S.  Ct.  7,  63  L.  Ed.  — . 
Proof  of  a  fact,  need  not  be  made 
beyond    every    possibility    of    mistake, 
and  evidence  is  to  be  taken  in  a  prac- 
tical, reasonable  way,  and  regard  given 
to    well-known,     settled     methods     of 
badness.    De  Moss  v.  U.  S.  (0.  C.  A.) 
250  F.  87. 
While  some  sort  of  corroboration  of 
I  confession  is  necessary  to  a  convic- 
UoQ,    rule   prevails    in    federal    courts 
that  corroborating  circumstances  need 
not  be   sufficient  in  themselves   to  es- 
tablish  the   corpus   delicti,   either    be- 
yond  a  reasonable   doubt   or   by   pre- 
ponderance of  proof.    Daeche  v.  U.  S. 
(C.  C.  A.)  250  F.  566. 
It  is  elementary   that   every   one   is 
presumed  to  know  the  law  of  the  land, 
both  common  and  statutory,  and  that 
one's  ignorance  of  it  furnishes  no  ex- 
emption for  criminal  responsibility  for 
his  acts.      Hamburg-American    Steam 
Packet  Co.  V.  U.  S.  (C.  O.  A.)  250  F. 
747. 

A  defendant  must  be  presumed  to 
iuTe  intended  the  legitimate  and  neces- 
nry  consequences  of  his  willful  and 
deliberate  acts.  Doe  v.  U.  S.  (C.  C. 
A)  253  F.  903. 

Evidence  of  other  offenses,  and  inde- 
pendent crimes  and  convictions,  are  in- 
competent to  establish  the  guilt  of  an 
accnsed.  Gordon  v.  U.  S.  (C.  O.  A.) 
254  F.  53. 

Unless  the  accused  has  introduced 
evidence  of  his  good  character,  the 
prosecution  cannot  introduce  evidence 
of  his  bad  character  and  habits  as  part 
of  its  case.    Id. 

The  records  of  a  public  office,  as  a 
post  office,  are  presumptively  Correct. 
Kenney  v.  U.  S.  (0.  O.  A.)  254  F.  262. 
Where  the  evidence  showed  the  lo- 
cation of  the  offense  with  reference  to 
ti  city,  a  river,  and  lines  of  railroad, 
the  court  may  take  judicial  notice  of 
the  location  of  the  same,  and  that  the 
offense  occurred  in  the  county  where 


prosecution  was  had.     Bradley  ▼.  U. 
S.  (C.  C.  A.)  254  F.  289. 

Objection  that  qualified  expert  lacks 
knowledge  of  subject-matter  of  his 
testimony  goes  to  its  weight  rather 
than  its  admissibility.  U.  S.  v.  Fiscbef 
(D.  0.)  245  F.  477. 

In  a  criminal  prosecution,  guilt  of 
defendant  must  be  established  beyond 
reasonable  doubt.  U.  S.  ▼.  Natura  Co. 
(D.  O.)  250  F.  925. 

It  is  not  necessary  that  the  com- 
mission  of  a  crime  should  be  proved  by 
direct  evidence,  and  it  may  be  proved 
by  circumstantial  evidence;  that  is,  by 
inferences  properly  drawn  from  cir- 
cumstances. U.  S.  V.  Greenbaum  (D. 
O.)  252  F.  259. 

A  "reasonable  doubt"  is  such  a  doubt 
as  would  make  t  man  of  ordinary  pru« 
dence  and  sensibility  and  decision,  in 
determining  an  issue  of  like  concern 
to  himself,  pause  or  hesitate  in  arriv- 
ing at  his  conclusion;  and  that  is  the 
criterion  for  the  jury  in  a  criminal 
prosecution.  U.  S.  v.  McHugh  (D.  C.) 
253  F.  224. 

The  presumption  of '  innocence  re- 
mains with  defendants  throughout  the 
entire  trial,  and  so  letters  written  by 
defendants  and  relied  on  by  the  prose- 
cution are  presumed,  in  the  first  in- 
stance, to  be  innocent.  U.  S.  v.  Mur- 
phy (D.'C.)  253  F.  404. 

42.  Argument  of  ooun8el.^-Where  the 
court  when  its  attention  was  called  to 
improper  remarks  of  the  prosecuting 
attorney  in  his  opening  address,  fully 
stated  to  the  jury  that  they  could  only 
consider  the  evidence  admitted,  and 
not  statements  of  counsel,  the  remarks 
must  be  deemed  to  have  been  effective- 
ly withdrawn,  though  the  jury  were  not 
specifically  directed  to  them.  Warren 
V.  U.  S.  (C.  0.  A.)  250  F.  89. 

In  prosecution  for  conspiring  to 
defraud  United  States  by  obtaining 
false  clearances  for  vessels  intended  to 
coal  and  provision  German  warships  on 
high  seas,  it  was  permissible  for  coun- 
sel to  comment  on  acts  of  defendants 
in  delivering  to  German  Embassy  docu- 
ments and  codes  relative  to  transaction, 
where  their  counsel  stated  that  no  ef- 
fort had  been  made  to  obtain  posses- 
sion of  such  papers.  Hamburg-Ameri- 
can Steam  Packet  Co.  v.  U.  S.  (C.  C. 
A.)  250  F.  747. 

It  is  improper  for  counsel  to  com- 
ment on  failure  to  produce  evidence 
which  would  have  been  incompetent,  or 
on  failure  to  call  witnesses  who  would 
not  have  been  competent.    Id. 

Reference  by  prosecuting  attorney  in 
opening  argument  to  the  crime,  mur- 
der, for  which  defendant  was  serving 
sentence  at  the  time  of  the  killing  of  a 
prison  guard,  was  unnecessary  and 
prejudicial.  Manuel  v.  U.  S.  (C.  O. 
A.)  254  F.  272. 

43.  Entrapment.^-A  defendant  cannot 
be  convicted  of  a  crime  which  he  was 
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incited  and  induced  to  commit  by  a 
government  officer  for  his  entrapment. 
U.  S.  V.  Echols  (D.  C.)  253  F.  862 ;  Sam 
Yick  V.  U.  S.,  240  F.  60, 153  C.  C.  A.  96. 

44.  Character  of  accused.— The  char- 
acter of  the  defendant  in  a  criminal 
case  is  not  an  issue  in  the  case,  unless 
the  defendant  chooses  to  make  it  one. 
Greer  v.  U.  S.,  38  S.  Ot.  209,  245  U.  S. 
559,  62  li.  Ed.  469,  affirming  judgment 
240  F.  320,  163  C.  O.  A.  246. 

A  charge  on  evidence  of  good  char- 
acter held  erroneous  as  in  /effect  de- 
priving accused  of  all  benefit  of  such 
evidence.  Perara  v.  U.  S.,  235  F.  515, 
149  C.  0.  A.  61. 

There  is  no  presumption  of  good  char- 


acter of  the  accused.  De  Moss  v.  U. 
S.  (C.  C.  A.)  250  F.  87. 

Where  court  charged  that  accused's 
reputation  for  good  character  should  be 
considered,  together  with  all  the  other 
evidence  in  the  case  and  if  the  jury 
should  have  a  reasonable  doubt  as  to 
accused's  guilt  he  should  be  acquitted, 
the  denial  of  a  request  that  evidence  of 
good  character  may  alone  create  a  rea- 
sonable doubt  was  not  error.  Warren 
v.  U.  S.  (C.  O.  A)  250  F.  89. 

Ordinarily  evidence  as  to  character 
of  accused  is  not  deemed  of  such  ma- 
teriality that  the  refusal  of  a  continu- 
ance for  the  purpose  of  procuring  such 
testimony  will  constitute  error.    Id. 


CHAPTER  NINETEEN— LIMITATIONS 

§  1707.  (R.  S.  §  1043.)     Capital  offenses. 

cited    without    definite    application, 

Chicago  &  N.  W.  Ry.  Co.  v.  Ziebarth 
(0.  C.  A.)  245 'F.  334. 


§  17;08.  (R.  S.  §  1044,  as  amended 
fenses  not  capital. 

15.  Conaplracy.— Where,  since  the 
date  named  in  an  indictment  charging 
conspiracy  to  defraud  the  government, 
overt  acts  showing  a  continuance  of 
the  conspiracy  were  committed  witliin 
the  period  of  limitations,  the  running  of 
the  statute  is  tolled.  Stager  v.  U.  S., 
233  F.  510,  147  C.  C.  A.  396. 

Prosecution  under  Pen.  Code,  {  215 
(Comp.  St.  1916,  §  10385),  denouncing 
offense  of  using  mails  in  connection 
with  schetae  to  defraud,  is  not  barred 
though  scheme  originated  more  than 
three  years  before  finding  of  indictment, 
where  mails  were  within  that  time  used 


,  Act  April  13,  1876,  c.  56.)     Of- 

in  connection  with  scheme.  Bowers  ▼. 
U.  S.,  244  F.  641,  157  0.  0-  A.  89. 

23.  Pleading  and  proof  as  to  time  of 

0ffen8e.^Evidence  that  defendant's  of- 
fice was  kept  open  up  to  the  date  of 
the  last  act  alleged  in  furtherance  of 
the  conspiracy  held  admissible  to  show 
that  the  prosecution  was  not  barred. 
Cooper  V.  U.  S.,  232  F.  81,  146  O.  C. 
A.  273,  certiorari  denied  36  S.  Ct  725, 
241  U.  S.  675,  60  L.  Ed.  1232. 

Cited  witliont  definite  application, 
Creel^more  v.  U.  S.  (C.  a  A.)  237  F. 
743. 


§  1712.  (R.  S.  §  1047.)     Penalties  and  forfeitures. 

15.  PenaJtiea  or  forfelturee  under  an- 
ti-trust aotw—See  U.  S.  y.  Joles  (D.  C.) 
251  F.  417. 

§  1713.  (Act  June  22,  1874,  c.  391,  §  22.)     Penalties  and  forfeitures 
under  customs  revenue  laws. 


Action  on  bond  of  Importing  aoent.p- 

An  action  by  the  United  States  on 
bonds  given  by  an  importing  agent  pur- 
suant to  Rev.  St  §  2787  (Comp.  St 
1916,  §  5484),  for  failure  to  observe  the 
technical  requirements  of  that  section, 
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the  duties  having  been  paid,  is  one  to 
recover  a  penalty  or  forfeiture  accruing 
under  the  customs  laws,  and  is  barred 
in  three  years  by  this  section.  U.  SL 
V.  Joles  (D.  C.)  251  F.  417. 
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CHAPTER  TWENTY-ONE— THE  COURT  OF 

CIAIMS— JURISDICTION,  POWERS 

AND  PROCEDURE 

Act.  Jan.  11,  1915,  c.  7,  38  Sta(.  791,  amending  Act  March  3,  1891,  c.  538, 
26  $tat.  Sql,  removes  the  disability  of  alienage  in  respect  to  claimants  for 
Indian  depredations,  and  provides  for  reinstatement  of  claims  dismissed  be- 
cause of  alienage. 

Notes  of  DeoUloiui 


Validity  of  aot^Act  March  4,  1915,  | 
i  in  so  far  as  affecting  preexisting  con- 
tracts for  fees  is  unconstitutional.  Lay 
V,  Lay  (Miss.)  79  So.  291;  Black  v. 
O'Hara,  194  S.  W.  811,  175  Ky.  623; 
Moyers  v.  City  of  Memphis  (Tenn.)  186 
S.  W.  105;  Newman  v.  Moyers,  47  App. 
D.  C.  102,  Ann.  Cas.  1918B,  528.  But 
see  Ralston  v.  Dunaway  (Ark.)  184  S. 
•  W.  425. 

Constniction    of    act.— Applying    the 
cardinal  principle  of  statutory  construc- 
tion of  ascertaining  the  legislative  in- 
tent by  reference  to  all  circumstances 
surrounding    the    passage    of   the    law 
and  the  history  of  the  subject  matter 
tliereof ,  to  the  act  of  January  11,  1915 
(38  Stat.  791),  it  is  clear  that  the  Con- 
gress intended  to  grant  to  inhabitants 
of  the   United  States  the  same  rights, 
and  nothing  more,  that  were  given  to 
citizens  of  the  United  States  by  the  act 
of  March  3,  1891  (26  Stat.  851).     Rex 
1.  U.  S.,  53  Ct  CI.  320. 

Motion  for  reln8tatenient.^-A  motion 
to  reinstate  under  Act  Jan.  11,  1915, 
flbould  show  from  the  evidence  in  the 
case,  or  the  court  records,  that  the 
case  would  have  failed  upon  the  juris- 
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dictional  issue  of  citizenship  and  that 
because  of  that  fact  the  claimants'  at- 
torney of  record 'did  resist  the  defend- 
ant's motion  to  dismiss  for  want  of 
prosecution.  In  re  Reinstatement  of 
Indian  Depredation  Cases,  50  Ct.  CI. 
395. 

Amendment  as  to  parties.— Where,  in 
a  claim  under  Act  March  3,  1891,  c. 
538,  it  appears  that  two  separate  dep- 
redations were  committed  by  two  dis- 
tinct tribes,  it  is  not  allowable  to  make 
a  change  of  parties  by  amending  the 
petition  so  as  to  make  both  tribes  joint 
defendants,  and  the  plaintiff  is  furnish- 
ed no  relief  by  Act  Jan,  11,  1915,  c.  7. 
Coffield  V.  U.  S.,  52  Ct.  CI.  17. 

Evidenoe^— In  an  action  for  an  al- 
leged Indian  depredation  the  evidence 
will  not  be  considered  separately  from 
related  depredations,  where  it  is  shown 
to  be  so  intimately  identified  with  oth- 
er depredation  claims  as  to  render 
proof  of  ownership  uncertain.  Otero 
V.  U.  S.,  53  Ct.  CI.  168. 

A  judgment  against  Indian  funds  will 
not  be  aw.irded  on  uncorroborated 
statements  in  ex  parte  affidavits;  Al- 
bright V.  U.  S.,  53  Ct.  CI.  247. 
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Chap.  Sec. 

1.     Organization 1714 

Z     Retirement    * 2073aa 

3b     Pay    and    allowances .- •  •  2089 

4.  The  Military  Academy 2206 

4A.  Military  instruction  in  educational  institutions 2289aa 

4B.  Desertions    2297 

5.  Articles   of   War 2308a 

6.  The  United  States  Disciplinary  Barracks 2468a 


CHAPTER  ONE— ORGANIZATION 


Sec. 

1714.  National  forces  ;  liability  to  mili- 
tary duty. 
1715a.  The  Army  of  the  United  States; 

composition  of. 
1717a.  Composition     of     the     Regular 

Army.  * 

1717bb.  Generals    and    lieutenant    gen- 
erals. 
1717bbb.  Appointments  from  staff  corps 
as    major    generals    of   the 
line. 

LINE  OF  THE  ARMY 

1718a.  Cavalry;  provisional  organiza- 
tion. 

1731aa.  Coast  Artillery  Corps;  Army 
Mine  Planter  Service. 

1738aa.  Additional  infantry  bands. 

1738aaa.  Corporal  buglers  and  buglers, 
first  class. 

1741a.  Philippine  Scouts;  officers  eligi- 
ble as  militia  officers. 

1741aa.  Same;  computation  of  period 
of  service. 

1756.  Lieutenant-General ;       office      to 

cease. 
1756a.  Aids  of  General. 
1756b.  Aids  of  Laeutenant-General. 

1757.  Aids  of  major  and  brigadier  gen- 

erals. 

STAFF     CORPS     AND     DEPART- 
MENTS 

1762a.  The  General  Staflf  Corps. 
1762aa.  Same;   suspension  of  operation 
of  portion   of   preceding   sec- 
tion. 
1775aa.  The  Judge  Advocate  GeneraFs 
Department ;      captains     and 
first  lieutenants. 
1784.  The  Quartermaster  Corps. 
.  1784a.  The  Quartermaster  Corps;    dis- 
bursement by  officers  as  agents 
of  officers  of  Corps. 
1780a.  Restrictions  in  purchase  of  mili- 
tary supplies  suspended. 
1806a,  Medical  Department;    Assistant 

^         Surgeon  General. 
1806b.  Same ;   major  generals  and  brig- 
adier generals. 
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Sec. 

1807aa.  Medical  Corps ;   distribution  of 

commissioned  officers. 
1807aaa.  Same ;  persons  eUgible  for  ap- 
pointment   as    first   lieuten- 
ants. 
1808a.  Medical    Corps;     promotion    of 

first  lieutenants. 
1816.  Medical  Reserve  Corps;   appoint- 
ment, authority,  etc.,  and  rank 
of  officers. 
1816a.  Medical  Reserve  Corps;    distri- 
bution of  officers  in  grades. 
1829a.  Enlisted   force   of   Medical   De- 
partment. 

1831.  [Repealed  and  superseded.] 

1832.  [Repealed  and  superseded.] 
1832b.  Army    Nurse    Corps;     composi- 
tion. 

1832c.  Same;   rules  and  regulations. 
1832d.  Same;      appointment     and     re- 
moval. 
1832e.  Army  Nurse  Corps;    pay. 
1832f.  Same ;  leaves  of  absence. 
1832g.  Same;    allowances. 
1833b.  Dental  Corps ;   composition. 
1840.  Corps  of  Engineers;   composition 

of. 
1842a.  The  Corps  of  Engineers. 
1848.  The  Ordnance  Department 

1856.  Ordnance  Department;    depots. 

1857.  Ordnance     Department;      orders 

for  supplies. 
1859a.  The  Ordnance  Department;    of- 
ficers   accountable    for    public 
moneys. 
1859b.  Ordnance  Department;    disbura- 
ing  officer  to  pay  civilian  em- 
ployes. 
1860.  The  Signal  Corps. 
1867cc.  Signal  Corps ;   aviation  section  ; 

mileage  to  officers. 
1867CCC.  Signal   Corps;    mileage;     offi- 
cers   traveling    on    aviation 
duty. 
1867cccc.  Same;  mileage:  foreign  army 
officers    travplinir   on    avia- 
tion duty. 
1867ccccc.  Same;    aircraft  employ  to  In 

District  of  Columbia. 
1867dd.  Land    for    aviation    purposes; 
acquisition. 
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lS67dd^.  Signal      Corps;      apportion- 
ment of  appropriations  for 
aviation  purposes. 
lS67ddd.  Same;    site  for  aviation  sta- 
tions at  North  Island,  San 
Diego,  California. 
1867dddd.  Signal  Corps;   reservation  of 
Government     property     or 
public  Jands    for    aviation 
puri>o8es. 
1867f.  Signal  Corps;   increase. 
lS&!g.  Same;    increase;    temporary  of- 
ficers. 
j[867h.  Same;    increase;    enlisted  men. 
1867L  Same;   increase;  organization. 
iS67j.  Same;     increase;     general    offi- 
cers ;  temporary  appointments. 
1867k.  Same;    increase;    rating  of  avi- 
ation officers. 
18671,  Same;    increase;    rating  of  en- 
listed men  in  aviation  section. 
1867zn.  Same;     increase;     pay   of   offi- 
cers and  enlisted  men. 
1867n.  Same;    airships;    guns;    build- 
ings and  vehicles. 
1867a.  Same;    increase;   appropriation. 
1867p.  Signal  Corps;   qualifications  for 

service  in  aviation  service. 
1868a.  The  chaplains. 
1868b.  The    chaplains;     chaplains    at 

larcre 
1881a.  The  Officers'  Reserve  Corps. 
ISSlaa.  Same;    appointment  of  former 

officers  to. 
1881aaa.  Officers'    Reserve    Corps    and 
National  Army ;  appointment 
in,  to  certain  grades  in  des- 
ignated  corps. 
1881bb.  Officers*    Reserve    Corps;     re- 
commission  of  certain  officers, 
l^lcc  Officers'  Reserve  Corps;    leaves 
of    at)sence    to    officers    and 
employes  of  United  States  or 
District  of  Columbia. 
188lccc.  Same;  restoration  to  positions 
of  employ^  of  United  States 
or  District  of  Columbia  order- 

loolf.  Same;  units  at  educational  in- 
stitutions. 

188ljj,  Same;  units  at  educational  in- 
stitutions; Act  June  3,  1910, 
c.   134,    §§    45,   46,   66,    sus- 

iwrt--.      P«nded. 

•^ooijjj.  Same;  units  at  educational 
institutions ;     temporary    de- 

...       ^^  ^^  officers  to. 

^ooljjjj.  Same ;  units  at  educational  in- 
stitutions;   temporary  detail 

^  of  enlisted  men  to. 

1881kk.  The  Reserve  Officers'  Training 
Corps;  units  at  educational 
institutions ;  commutation  for 
uniforms  supplied.  ! 

^^o^o.  Same;  units  at  educational  In- 
stitutions ;  graduates  as  offi- 
cers in  Officers'  Reserve  Corps. 

ENLISTMENT    AND    DISCHARGE 
OF  ENLISTED  MEN ;    ARMY 
RESERVE 

1881  General  'qualificatlong  for  enlist- 
ment. 


Sec. 

1885a.  Enlistment  of  minors. 

1886.  Persons  not  to  be  enlisted. 

1887.  [Repealed.l 
1887a.  [Repealed  in  part.] 

1888.  Term    of    enlistment;     qualifica- 

tions for  enlistment  and  re-en- 
listment. 

1891bb.  Enlistments  in  Regular  Army; 
repeal ;  term  of  service ;  pay ; 
discbarge. 

1891c.  Be-enlistn>ent  of  enlisted  men 
discharged  to  accept  commis- 
sions in  National  (luard. 

1891d.  Computation  of  continuous  serv- 
ice pay  of  discharged  enlisted 
men  serving  as  officers  of  Na- 
tional Guard. 

1891dd.  Enlistment  of  men  discharged 
to  accept  commissions  on 
termination  of  service ;  com- 
putation of  service  for  retire- 
ment and  continuance  service 
pay. 

1891e.  Furloughs  to  enlisted  men. 

1892.  Composition    of    Army    Reserve. 

1892b.  Composition  of  the  Regular  Ar- 
my Reserve;  assignment  of 
members  of  Regular  Army  or- 
ganizations. 

1892e.  The  Enlisted  Reserve  Corps. 

1892ee.  The  Enlisted  Reserve  Corps; 
enlistment  of  dental  students. 

PROMOTION,  DETAILS  TO  STAFF, 
AND  APPOINTMENTS  FROM 
ENLISTED  FORCE  AND  FROM 
CIVIL  LIFE;  RANK  AND  PREC- 
EDENCE; MEDALS  OF  HON- 
OR; CERTIFICATES  OF  MERIT; 
MILITARY  BADGES;  PROTEC- 
TION OF  THE  UNIFORM 

1895.  Promotions  by  seniority,  subject 
to  examination. 

1897.  Examinations  for  promotion. 

1919a.  Enlisted  men;  commissions;  ad- 
mission to  officers'  schools. 

1920a.  Appointments  to  fill  vacancies 
in  grade  of  second  lieutenant. 

1920aa.  Same ;   waiver  of  age  limit. 

1920b.  Original  appointments  to  be  pro- 
visional ;    retirement. 

1943a.  Medals  of  honor ;  to  whom  pre- 
sented. 

1943b.  Distinguished-service  crosses;  to 
whom  presented. 

1943c.  Distinguished-service  medals;  to 
whom  presented. 

1943d.  Additional  pay  to  persons 
awarded  medals  or  crosses. 

1943e.  Bars  or  stars  for  additional  acts 
of  valor  or  citations. 

1943f.  Expenditurtt  for  medals,  crosses 
or  other  devices. 

1943g.  Replacing  lost  medals,  crosses  or 
other  devices. 

1943h.  Time  limit  on  award  of  medals, 
crosses  or  other  devices. 

19431.  Award  of  medals  or  crosses  by 
commanding  generals. 

1043J.  Wearing  medals  or  decorations 
awarded  by  allied  nations  on 
entry  to  military  service  of 
United  States. 
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Sec. 

1943k.  Decorations  awarded  by  allied 
governments  to  members  of 
military  forces  of  "United 
States. 

1943?.  Award  of  medals  and  decorations 
to  members  of  forces  of  allied 
nations. 

1943m.  Medals  for  members  of  Nation- 
al Guard  serving  In  war  with 
Spain  or  on  Mexican  border  in 
1916. 

1949a.  Protection  of  the  uniform. 

1949b.  Uniform;  retention  and  wearing 
on  discharge. 

1949c.  Same ;  retention  and  wearing  on 
discharge;  persons  to  whom 
applicable. 

MILITARY  SUPPLIES  AND 
STORES ;  PUBLIC  MONEYS 
AND  OTHER  PROPERTY; 
TRANSPORTATION 

1950a.  General    appropriations,    Quar- 
termaster Corps. 
1952aa.  Moneys  from  disposition  of  ma- 
terials  supplied  by   Engineer 
Department. 
1952b.  Proceeds  from  operation  of  pub- 
lic utilities;    reports. 
1952^.  Moneys  from  sale  of  ice,  elec- 
tric    current     and     laundry 
work. 
1962.  Sales  of  medical  supplies  to  civil- 
ian employes. 
1972aa.  Exchange  of  vehicles  and  aerial 

material. 
1972b.  Sale    of   excess   of   horses    and 

mules. 
1972bb.  Sale  of  airplane  war  material. 
1973.  Arms  and  accouterments  in  pos- 
session of  persons  not  soldiers. 
1974a.  Transportation  systems  in  time 
of  war. 

MILITARY  POSTS  AND  GARRI- 
SONS; BARRACKS  AND  QUAR- 
TERS ;  MOBILIZATION,  ETC., 
STATIONS 

1979a.  Military  posts ;  expenditures  for. 

1980aa.  Army  field  clerks ;  pay  and  al- 
lowances. 

1987a.  Cultivation  of  lands  purchased 
for  Army. 

1988aa.  Instruction  additional  to  mili- 
tary training. 

GENERAL  PROVISIONS  OF  OR- 
GANIZATION 

1991a.  Existing  laws  not  affected. 

1991aa.  Commissions  to  citizens  of  Aus- 
trian or  German  birth. 

1991b.  Increase  to  be  made  in  five  in- 
crements. 

1991c.  Immediate  increase  in  Ordnance 
Department. 

1991d.  Limitation  on  number  of  in- 
creased officers. 

1995.  Civil  omployment  prohibited. 

I£l97aa.  Detail  of  officer  in  aviation  sec- 
tion, Signal  Corps. 


Sec. 

2006a.  Enlistment  of  cooks,  for  dura- 
tion of  war. 

2007.  Labor  detaU. 

2016a.  Assignment  of  officers  in  Field 
Artillery  for  instruction. 

2016aa.  Translators  for  Army  Service 
Schools  and  School  of  Fire  for 
Field  Artillery,  and  Infantry 
School  of  .Arms. 

2019a.  Sale  of  alcoholic  liquor  in  or 
near  camps  or  to  officers  or 
men. 

2019b.  iProstitution  near  cantonments 
prohibited. 

2019c.  Remains  of  officers,  soldiers,  ci- 
vilian employes,  and  others. 

2019d.  Care  of  persons  discharged  from 
military  service. 

ORGANIZATION  OF  VOLUNTEER 

ARMY 

2026g.  Recruiting  in  time  of  war,  etc.; 
rendezvous  and  depots ;  addi- 
tional volunteer  officers  for  re- 
cruiting duty;  organization 
for  instruction  and  discipline. 

SELECTIVE    DRAFT  ACT 

2044a.  Organization  of  all  increments 
of  Regular  Army;  draft  of 
National  Guard  and  National 
Guard  Reserves;  draft  of  ad- 
ditional forces;  volunteer  di- 
visions. 

2044b.  Voluntary  enlistment  or  draft  to 
maintain  National  Guard  or- 
ganizations ;  selective  draft 
for  other  forces;  persons  sub- 
ject to;  quotas,  etc. 

2044c.  Bounties  and  substitutes. 

2044d.  Exemptions  from  selective  draft ; 
local  and  district  boards. 

2044e.  Registration;  persons  subject; 
failure. 

2044f.  Services  of  all  departments  and 
officers  of  United  States  and 
States;    false  registration. 

2044g.  Voluntary  enlistments;  group- 
ing enlisted  or  drafted  men; 
units. 

2044gg.  Assignment  to  service  in  Army, 
Navy  or  Marine  Corps. 

2044h.  Temporary  appointment  of  gen- 
eral officers ;  vacancies  in  Reg- 
ular Army. 

20441.  Period  of  appointments  author- 
ized by  sections  1  and  8. 

2044J.  Pay,  allowances,  and  pensions; 
increase  of  pay. 

2044k.  Restrictions  on  details  of  officers 
and  enlisted  men  of  Regular 
Army  suspended. 

2044kk.  Assignment  of  soldiers  to  edu- 
cational institutions  for  train- 
ing. 

2044f.  Termination  of  services  under 
Act. 

2044m.  Calling  members  of  classes  for 
immediate  service. 

2044n.  Registration  of  persons  becom- 
ing 21  since  June  5,  1917; 
classification. 


(452) 


Ch.l) 


THE  ABMY 


§  1717bb 


Sec 

2014o.  RegiBtratlon  of  persons  subse- 
quently becoming  21 ;  exemp- 
tions. 

2044p.  Liability    of   registered   persons 

to  military  service. 
2a44q.  Act   May  18,   1917,   c.  15,   ap- 
plicable. 
2044r.  Credits  for  payments  for  rents 
connected  with  enforcement  of 
selectiYe  service  law. 

2044rr.  Allowance  in  lieu  of  subsist- 
ence to  draft  boards  and  em- 
ployes. 

204i&  Method  of  determining  quotas 
for  military  service.  . 


Sec. 

2044t.  Enlistment  of  men  outside  draft 

age. 
2044u.  Increase  of  drafted  Army. 

REGISTRATION  AND  DRAFTING 
OF  ALIENS 

2044^(a).  Proclamation;  persons  sub- 
ject to. 

2044% (b).  Liability  to  miUtary  service; 
exemptions. 

2044H(c).  Persons  subject  to  act. 

SLAVIC  LEGION 

2044^.  Enlistment    in;     training   and 
use  of  Legion. 


§1714.  (Act  April  22,  1898,  c.  187,  §  1.)     National  forces;  liabUity 
to  military  duty. 

EfFecH   of    statute^See    Hoskins    ▼.      (D.  C.)  245  F.  604;  Ex  parte  Larrucea 
PeU,   239  F.  279,  152  C.  C.  A.  267,  L.       (D.  C.)  249  F.  981. 
R.  A.  1917D,  1053;  U.  S.  v.  Sugarman 

§  1715a.  (Act  June  3,  1916,  c.  134,  §  1.)     The  Army  of  the  United 
States ;   composition  of. 

Powers  of  President.p-Under  Const. 
art.  1,  §  8,  this  section  and  Selective 
Draft  ILaw  May  18, 1917,  post,  §  2044a, 
the  President  may  draft  compulsorily 
into  tha  federal  service  officers  and 
enlisted  man  of  the  National  Guard, 
u»d  Congress  had  authority  to  confer 
such  power.  Ex  parte  Dostal  (D.  C.) 
243  F.   e64. 


Judicial  netlce  of  acts  of  President. 

— Court  will  take  judicial  notice  of  acts 
of  the  President  pursuant  to  acts  and 
resolutions  of  Congress  (including  Na- 
tional Defense  Act),  and  resolution  of 
July  1,  1916,  mustering  militia  of  state 
into  service  of  United  States  and  or- 
dering mobilization  on  Mexican  bor- 
der. Ex  parte  McMillan  (Ala.  App.)  74 
So.  396. 


§  1717a.  (Act  June  3,  1916,  c.  134,  §  2.)     Composition  of  the  Regu- 
lar Army. 


Effect  of  8ection.p-Selectiye  Draft 
Act  May  18,  1917,  §  1,  post,  {  2044a, 
in  terms  declaring  President  "author- 
"^"  to  raise  army,  held,  in  view  of 
preceding  words  and  this  section,  and 


Joint  Resolution  April  6,  1917,  not  to 
delegate  the  power  vested  in  Congress 
to  raise  an  army.  U,  S.  v.  Stephens 
(D.  C.)  245  F.  956. 


§  17l7bb.  (Act  Oct.  6,  1917,  c.  105,  §  3.)     Generals  and  lieutenant 
generals. 
Section  eight  of  the  Act  entitled  "An  Act  to  authorize  the  Presi- 
dent   to  increase  temporarily  the  Military  Establishment  of  the 
United  States,"  approved  May  eighteenth,  nineteen  hundred  and 
seventeen,  shall  be  held  and  construed  to  authorize  the  President, 
in  accordance  with  the  provisions  of  said  Act  and  for  the  period  of 
the  existing  emergency  only,  to  appoint  as  generals  the  Chief  of 
S^^ff  and  the  commander  of  the  United  States  forces  in  France; 
^nd   as  lieutenant  general  each  commander  of  an  army  or  army 
^orps  organized  as  authorized  by  existing  law.    (40  Stat.  410.) 

This  section  and  the  section  next  following  were  part  of  section "  three  of 
■^ct  Oct  6,  1917,  c.  105,  cited  above,  which  was  an  act  entitled  "An  act  to 
^^^Xid  an  act  entitled  *An  act  to  authorize  the  establishment  of  a  Bureau  of 
^^ir  Kisk  Insurance  in  the  Treasury  Department,*  approved  September  sec- 
^^<i»  nineteen  hundred  and  fourteen,  and  for  other  purposes."  Act  May  18. 
^^IT,  c.  15,  §  8,  referred  to  in  this  section,  relates  to  the  temporary  appoint- 
"^^tit  of  general  officers,  etc.,  and  is  set  forth  post,  §  2044h. 

"^lie  pay  of  general  and  lieutenant  general  was  fixed  at  $10,000  and  S9,000 

»•  year,  respectively,  with  appropriate  allowances,  by  a  proviso  to  this  section, 

•^  torth  post,  I  2090a. 
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§  1717bbb.  (Act  July  9,  1918,  c.  143.)     Appointments  from  staff 

corps  as  major  generals  of  the  line. 

That  hereafter  the  President  be,  and  he  is  hereby,  authorized, 

by  and  with  the  advice  and  consent  of  the  Senate,  to  appoint  any 

chief  of  a  staff  corps,  department,  or  bureau  of  the  Army  who  has 

had  forty  or  more  years  of  service  in  the  Army,  a  major  g^eneral 

of  the  line  of  the  Army.    The  officers  so  appointed  shall  not  exceed 

two,  and  shall  be  extra  numbers  in  the  list  of  major  generals  of 

the  line.     (40  Stat.  853.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
cited  above. 

LINE  OF  THE  ARMY 

§  1718a.  (Act  Oct.  6,  1917,  c.  104.)     Cavalry;  provisional  organiza- 
tion. 

That  during  the  present  emergency  the  President  be,  and  he  is 
hereby,  authorized  to  organize  provisionally  as  Field  Artillery  or 
Infantry  and  to  use  as  Field  Artillery  or  Infantry  during  the  ex- 
isting emergency  such  regiments  of  Cavalry  as  he  may  designate : 
Provided,  Ihat  immediately  after  the  termination  of  the  existing 
emergency  such  regiments  shall  be  reorganized  as  Cavalry  regi- 
ments in  accordance  with  the  prescribed  organization  of  such  regi- 
ments.   (40  Stat.  398.) 

This  was  an  act  entitled  "An  act  to  authorize  the  President  to  organize 
provisionally  as  Field  Artillery  or  Infantry  and  to  use  as  Field  Artillery  or 
Infantry  during  the  existing  emergency  such  regiments  of  Cavalry  as  he  may 
designate/'  cited  above. 

§  1731aa.  (Act  July  9,  1918,  c,  143,  subchapter  IX.)  Coast  Ar- 
tillery Corps;  Army  Mine  Planter  Service. 
Army  Mine  Planter  Service:  Hereafter  there  shall  be  in  the 
Coast  Artillery  Corps  of  the  Regular  Army  a  service  to  be  known 
as  the  Army  Mine  Planter  Service,  which  shall  consist,  for  each 
mine  planter  in  the  service  of  the  United  States,  of  one  master, 
one  first  mate,  one  second  mate,  one  chief  engineer,  and  one  as- 
sistant engineer,  who  shall  be  warrant  officers  appointed  by  and 
holding  their  offices  at  the  discretion  of  the  Secretary  of  War, 
and  two  oilers,  four  firemen,  four  deck  hands,  one  cook,  one  stew- 
ard, and  one  assistant  steward,  who  shall  be  appointed  from  en- 
listed men  of  the  Coast  Artillery  Corps  under  such  regulations  asi 
the  Secretary  of  War  may  prescribe:  Provided,  That  the  Coast 
Artillery  Corps  is  hereby  increased  by  such  numbers  of  warrant 
officers  and  enlisted  men  as  may  be  necessary  to  constitute  the 
ferce  provided  by  this  chapter:  Provided  further.  That  the  annual 
pay  of  the  warrant  officers  and  enlisted  men  in  the  various  grades 
established  by  this  chapter  shall  be  as  follows:  Masters,  $1,800; 
first  mates,  $1,320;  second  mates,  $972;  chief  engineers,  $1,700; 
assistant  engineers,  $1,200;  oilers,  $432;  firemen,  $396;  deck 
hands,  $216;  cooks,  $360;  steward,  $540;  assistant  stewards,  $288: 
and  provided  further.  That  warrant  officers  shall  have  sMch  allow- 
ances as  the  Secretary  of  War  may  prescribe,  and  shall  be  retired, 
and  shall  receive  longevity  pay,  as  now  provided  by  law  for  officers 
of  the  Army,  and  that  the  enlisted  force  herein  provided  for  shall 
receive  the  allowances  and  continuous-service  pay  now  provided 
by  law  for  enlisted  men  of  the  Army :  And  provided  further,  That 
in  computing  length  of  service  for  retirement,  and  in  computing 
longevity  pay  for  warrant  officers  and  continuous-service  pay  for 
the  enlisted  men  authorized  by  this  chapter,  service  oh  boats  in 
the  service  of  the  Quartermaster  Department  of  the  QuartermasH 
ter  Corps  prior  to  the  passage  of  this  Act  shall  be  counted :  And 
provided  further.  That  during  the  continuation  of  the  present  emer- 
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Sency  all  enlisted  men  of  the  Mine  Planter  Service  of  the  Army  of 

^«e  United  States  in  active  service  whose  base  pay  does  not  ex- 

Jj^ed  $21  per  month  shall  receive  an  increase  of  $15  per  month ; 

%e  whose  base  pay  is  $24,  an  increase  of  $12  per  month ;   those 

^  jse  base  pay  is  $30,  $33,  $36,  or  $40,  an  increase  of  $8  per  month ; 

t^^  those  whose,  base  pay  is  $45  or  more,  an  increase,  of  $6  per 

^ko^'    ^"^  provided  further,  That  the  increases  of  pay  herein  au- 

ij    ^ized  shall  not  enter  into  the  computation  of  continuou3-service 

^J.     (40  Stat,  881.) 

This  was  a  part  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
cited  above.    It  was  preceded  by  the  subchapter  heading  IX. 

§  1738aa.  (Act  July  9,  1918,  c  143.)     Additional  infantry  bands. 
The  Secretary  of  War  is  authorized  to  organize  for  use  during  the 
present  emergency  twenty  bands  additional  to  those  now  author- 
ized for  the  Army  to  be  organized  as  are  bands  of  Infantry,    (40 

Stat.  852.) 

« 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1919,  cited  above. 

§  1738aaa.  (Act  July  9,  1918  c.  143,  aubchapter  XX.)  Corporal 
buglers  and  buglers,  first  class. 
There  are  hereby  created  in  the  Army  the  grades  of  corporal  bu- 
gler, and  bugler,  first  class;  and  hereafter  for  each  battalion  and 
squadron  headquarters  of  units  in  which  the  grade  of  bugler  is  now 
authorized,  there  shall  be  one  corporal  bugler,  and  for  each  com- 
pany, battery,  troop,  or  organization  in  which  the  grade  of  bugler 
is  noA?v  authorized  there  shall  be  one  bugler,  first  class.  (40  Stat. 
893.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
cited  above. 

§  1741a.  (Act  March  30,  1918,  c.  36,  §  1.)     Philippine  Scouts;  offi- 
cers eligible  as  militia  officers. 
That  officers  of  the  Philippine  Scouts  be,  and  they  hereby  are, 
tnade  eligible  to  appointment  as  officers  in  the  militia  or  other  lo- 
cally created   armed    forces   in   the   Philippine  Islands   which   have 
^n  or  shall  hereafter  be  drafted  into   the  service  of  the  United 
States;   and  any  such  officer  of  the  Philippine  Scouts  so  appointed 
as  an  officer  in  said  drafted  forces  shall  not  thereby  vacate  his  com- 
mission in  the  Philippine  Scouts,  and  in  case  his  commission  in 
said  Philippine  Scouts  shall  terminate  while  holding  a  commission 
in  said  drafted  forces  as  aforesaid,  he  shall  thereupon  be  eligible  to 
reappointment  as  an  officer  of  said  Philippine  Scouts  notwithstand- 
ing: his  retention  of  a  commission  in  said  drafted  forces.     (40  Stat. 
500.) 

This  section,  and  the  section  next  following,  were  an  act  entitled  "An  act 
to  aQtborize  the  appointment  of  oilicers  of  the  Philippine  Scouts  as  officers  in 
the  militia  or  other  locally  created  armed  forces  of  the  Philippine  Islands 
<ifafted  into  the  service  of  the  United  States,  and  for  other  purposes,"  cited 
above. 

§  ^741^3.  (Act  March  30,  1918,  c.  36,  §  2.)     Same;  computation  of 

period  of  service. 
^,n  computing  period  of  service  for  any  purpose  officers  of  the 
Philippine  Scouts  shall  be  credited  with  all  time  served  as  commis- 
sioned officers  in  the  drafted  forces  mentioned  in  section  one  of 
^is  Act.    (40  Stat.  501.) 

See  note  to  |  1741a,  ante. 
(R-  S.  §  1095.    Superseded.) 

Temporary  appointments  of  generals  were  authorized  by  Act  Oct.  6,  1017, 
^  105,  I  8,  ante,  S  1717bb. 
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§  1756.  (Act  March  2,  1907,  c.  2511.)     Lieutenant-General ;   office 
to  cease. 

Temporary  appointments  of  Generals  and  Lieutenant-Generals  were  author- 
ized by  Act  Oct  6.  1917,  c.  105,  §  3,  ante,  §  1717bb. 

§  1756a.  (R.  S.  §  1096.)     Aids  of  General. 

The  General  may  select  from  the  Army  such,  number  of  aids, 
not  exceeding  six,  as  he  may  deem  necessary,  who  shall  have,  while 
serving  on  his  staff,  the  rank  of  colonel  of  cavalry. 

This  section  is  retained  here  because  of  the  temporary  reyival  of  the  rank  of 
General  by  §  1717bb. 

§  1756b.  (R.  S.  §  1097,  as  amended,  Act  Feb.  27^  1877,  c.  69,  §  1.) 
Aids  of  Lieutenant-General. 
The  Lieutenant-General  may  select  from  the  Army  two  aids  and 
one  military  secretary,  who  shall  have  the  rank  of  lieutenant-col- 
onel of  cavalry  while  serving  on  his  staff.    (19  Stat.  241.) 

This  section  is  retained  here  because  of  the  temporary  revival  of  the  rank 
of  Lieutenant-General,  by  §  1717bb. 

§  1757.  (R.  S.  §  1098.)     Aids  of  major  and  brigadier  generals. 

Cited    without    definite    application, 

Knox  V.  U.  S.,  52  Ct.  CI.  22. 

STAFF  CORPS  AND  DEPARTMENTS 

§  1762a.  (Act  June  3,  1916,  c.  134,  §  5,  as  amended,  Act  May  12, 
1917,  c.  12.)  The  General  Staff  Corps. 
The  General  Staff  Corps  shall  consist  of  one  Chief  of  Staff,  who 
shall  be  a  general  officer  of  the  line  and  who  shall  take  rank  and 
precedence  over  all  other  officers  of  the  Army;  two  assistants 
^  to  the  Chief  of  Staff,  who  shall  be  general  officers  of  the  line,  one 
'  of  whom  shall  be  the  president  of  the  Army  War  College ;  ten 
colonels ;  twelve  lieutenant  colonels ;  thirty-two  majors ;  and  thirty- 
four  captains,  to  be  detailed  from  corresponding  grades  in  the  Army 
as  in  this  section  hereinafter  provided.  All  officers  detailed  in  the 
General  Staff  Corps  shall  be  detailed  therein  for  a  period  of  four 
years,  unless  sooner  relieved.  While  serving  in  the  General  Staff 
Corps,  officers  may  be  temporarily  assigned  to  duty  with  any 
branch  of  the  Army.  Upon  being  relieved  from  duty  in  the  Gen- 
eral Staff  Corps,  officers  shall  return  to  the  branch  of  the  Army  in 
which  they  hold  permanent  commissions,  and  no  officer  shall 
be  eligible  to  a  further  detail  in  the  General  Staff  Corps  until  he 
shall  have  served  two  years  with  the  branch  of  the  Army  in  which 
commissioned,  except  in  time  of  actual  or  threatened  hostilities. 
Section  twenty-seven  of  the  Act  of  Congress  approved  February 
second,  nineteen  hundred  and  one,  shall  apply  to  each  position  va- 
cated by  officers  below  the  grade  of  general  officer  detailed  in  the 
General  Staff  Corps. 

Not  more  than  one-half  of  all  of  the  officers  detailed  in  said  corps 
shall  at  any  time  be  stationed,  or  assigned  to  or  employed  upon  any 
duty,  in  or  near  the  District  of  Columbia.  All  officers  detailed  in 
said  corps  shall  be  exclusively  employed  in  the  study  of  military- 
problems,  the  preparation  of  plans  for  the  national  defense  and  the 
utilization  of  the  military  forces  in  time  of  war,  in  investigating  and 
reporting  upon  the  efficiency  and  state  of  preparedness  of  such 
forces  for  service  in  peace  or  war,  or  on  appropriate  general  staff 
duties  in  connection  with  troops,  including  the  National  Guard,  or 
as  military  attaches  in  foreign  countries,  or  on  other  duties,  not 
of  an  administrative  nature,  on  which  they  can  be  lawfully  and 
properly  employed :  Provided,  That  no  officer  shall  be  detailed  as  a 
member  of  the  General  Staff  Corps,  other  than  the  Chief  of  Staff 
and  the  general  officers  herein  provided  for  as  assistants  to   the 
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Chief  of  Staff,  except  upon  the  recommendation  of  a  board  of  five 
officers  not  below  the  rank  of  colonel,  who  shall  be  selected  by  the 
President  or  the  Secretary  of  War,  and  neither  the  Chief  of  Staff 
nor  more  than  two  other  members  of  the  General  Staff  Corps,  nor 
any  officer  not  a  member  of  said  corps,  who  shall  have  been  station- 
ed or  employed  on  any  duty  in  or  near  the  District  of  Columbia 
within  one  year  prior  to  the  date  of  convening  of  any  such  board, 
shall  be  detailed  as  a  member  thereof.     No  recommendation  made 
by  any  such  board  shall,  for  more  than  one  year  after  the  making  of 
such  recommendation  or  at  any  time  after  the  convening  of  anoth- 
er such  board,  unless  again  recommended  by  the  new  board,  be 
valid  as  a  basis  for  the  detail  of  any  officer  as  a  member  of  the 
General  Staff  Corps ;  and  no  alteration  whatever  shall  be  made  in 
any  report  or  recommendation  of  any  such  board,  either  with  or 
without  the  consent  of  members  thereof,  after  the  board  shall  have 
submitted  such  report  or  recommendation  and  shall  have  adjourned 
sine  die:    Provided  further,  That  the  organizations  heretofore  ex- 
isting in  or  in  connection  with  the  office  of  the  Chief  of  Staff  under 
the  designations  of  the  mobile  army  division  and  the  Coast  Artillery 
division  be,  and  they  are  hereby,  abolished  and  shall  not  be  re- 
established.    The  business  heretofore  transacted  in  said  divisions, 
except  such  as  comes  clearly  within  the  general  powers  specified  in 
and  conferred  upon  members  of  the  General  Staff  Corps  by  the  or- 
granic  Act  of  Congress  approved   February  fourteenth,   nineteen 
hundred  and  three,  is  hereby  transferred  as  follows,  to  wit,  to  the 
office  of  the  Chief  of  Coast  Artillery,  all  business  apportioned  to 
^^at  office  by  law  or  Army  regulations  at  the  time  of  the  creation 
0^  the  Coast  Artillery  division  of  the  office  of  the  Chief  of  Staff ; 
*o  the  office  of  The  Adjutant  General  or  other  bureau  or  bureaus 
concerned,  all  other  business;   and,  subject  to  the  exercise  of  the 
supervising,  coordinating,  and  informing  powers  conferred  upon 
"^embers  of  the  General  Staff  Corps  by  the  Act  of  Congress  last 
'hereinbefore  cited,  the  business  transferred  by  this  proviso  to  cer- 
tain  bureaus  or  offices  shall  hereafter  be  transacted  exclusively  by 
^r  Under  the  direction  of  the  respective  heads  thereof ;  and  the  Chief 
of  Coast  Artillery  shall  be  an  additional  member  of  the  General 
Staff  Corps  and  shall  also  be  advisor  to  and  informant  of  the  Chief 
of  Staff  in  respect  to  the  business  under  hi^  charge :    Provided  fur- 
ther. That,  hereafter  members  of  the  General  Staff  Corps  shall  be 
confined  strictly  to  the  discharge  of  the  duties  of  the  general  nature 
of  those  specified  for  them  in  this  section  and  in  the  organic  Act  of 
^ongrress  last  hereinbefore  cited,  and  they  shall  not  be  permitted  to 
assume  or  engage  in  work  of  an  administrative  nature  that  pertains 
tc>  established  bureaus  or  offices  of  the  War  Department,  or  that, 
beingr  assumed  or  engaged  in  by  members  of  the  General  Staff 
V'Qrps,  would  involve  impairment  of  the  responsibility  or  initiative 
(;^\  such  bureaus  or  offices,  or  would  cause  injurious  or  unnecessary 
duplication  of  or  delay  in  the  work  thereof :    Provided  further,  That 
3II  pay  and  allowances  shall  be  forfeited  by  any  superior  for  any 
period  during  which,  by  his  order  or  his  permission,  or  by  reason  of 
his  neglect,  any  subordinate  shall  violate  any  of  the  foregoing  pro- 
visions of  this  section :    Provided  further.  That  if  any  officer  de- 
tailed in  the  General  Staff  Corps,  or  as  an  officer  of  any  staff  corps 
or  department  of  the  Army,  shall  be  promoted  to  the  next  higher 
grade  while  so  serving  he  may  be  permitted  to  serve  out  the  period 
of  his  detail,  and  the  number  of  officers  in  the  organization  in  which 
he  shall  be  serving  and  in  the  grade  to  which  he  shall  have  been 
promoted  shall  be  increased  by  one  for  such  time  as  he  shall  be  an 
additional  number  in  said  organization  and  grade;   but  the  whole 
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number  of  officer^  detailed  to  said  organization  shall  at  no  time  ex- 

'  ceed  the  aggregate  of  the  numbers  allowed  to  the  several  grades 

thereof  by  law  other  than  this  proviso.    (39  Stat.  167.    40  Stat  46.) 

The  amendment  of  this  section  by  Act  May  12,  1917,  c.  12,  dted  above,  con- 
sists in  the  substitution,  i^  the  first  paragraph,  for  the  worjis  "detailed  in  time 
of  peace  from  major  generals  of  the  line,**  immediately  following  the  words 
"one  Chief  of  Staff,"  of  the  words  "who  shall  be  a  general  officer  of  the  line 
and  who  shall  take  rank  and  precedence  over  all  other  officers  of  the  Army,"  in 
the  omission  of  the  words  "not  above  the  grade  of  brigadier  general,"  immedi- 
ately after  the  words  "one  of  whom,"  and  in  increasing  the  number  of  lieutenant 
colonels  from  ten  to  twelve,  the  number  of  the  majors  from  fifteen  to  thirty- 
two,  and  the  number  of  captains  from  seventeen  to  thirty-four,  so  as  to  make 
the  paragraph  read  as  set  forth  here.  This  amendment,  however,  is  temporary, 
being  only  "for  the  period  of  the  existing  emergency."  A  part  of  this  section 
relating  to  the  Army  War  College  is  set  forth  in  Comp.  St.  1916,  as  §  1763b. 

§  1762aa.  (Act  May  12,  1917,  c.  12.)     Same;  suspension  of  opera- 

'    tion  of  portion  of  preceding  section. 

That  the  following  language  of  section  five  of  the  Act  of  June 
third,  nineteen  hundred  and  sixteen,  entitled  "An  Act  for  mak- 
ing further  and  more  eflFectual  provision  for  the  national  defense, 
and  for  other  purposes,"  to  wit :  "Not  more  than  one-half  of  all  of 
the  officers  detailed  in  said  corps  shall  at  any  time  be  stationed, 
or  assigned  to  or  employed  upon  any  duty,  in  or  near  the  District 
of  Columbia,"  be  amended  so  as  to  authorize  the  President  to  sus- 
pend the  operation  of  the  same  during  the  existing  emergency.  (40 
Stat.  73.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1018, 
cited  above.  Act  June  3,  1916,  c.  134,  §  5,  referred  to  in  this  section,  is  set 
forth  ante,  f  1762a.  . 

§  1775aa.  (Act  July  9,  1918,  c.  143.)  The  Judge  Advocate  Gener- 
al's Department;  captains  and  first  lieutenants. 
During  the  existing  emergency  the  President  is  authorized  to  ap- 
point in  the  Officers*  Reserve  Corps  and  the  National  Army,  for 
service  in  the  Judge  Advocate  General's  Department,  in  addition  to 
the  grades  now  authorized,  officiers  of  the  grades  of  first  lieutenant 
and  captain  from  such  citizens  as  he  shall  find  to  be  physically,  men- 
tally, and  morally  qualified  for  appointment.    (40  Stat.  853.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1019, 
dted  above. 

§  1784.  (Act  June  3,  191J5,  c.  134,  §  9.)     The  Quartermaster  Corps. 

So  much  of  this  section  as  restricts  the  purchase  and  distribution  of  mili- 
tary stores  and  supplies  to  officers  of  the  Quartermaster  Corps  is  suspended 
for  the  period  of  the  war  with  Germany,  by  a  provision  of  Act  July  9,  1918, 
c.  143,  post,  §  1789a. 

§  1784a.  (Act  May  12,  1917,  c.  12.)     The  Quartermaster  Corps; 

disbursements  by  officers  as  agents  of  officers  of  Corps. 

Hereafter,  under  such  regulations  as  may  be  prescribed  by  the 

Secretary  of  War,  officers  of  the  Quartermaster  Corps  accountable 

for  public  moneys  may  intrust  such  moneys  to  other  officers  for 

the  purpose  of  having  them  make  disbursements  as  their  agents, 

and  the  officers  to  whom  the  moneys  are  intrusted,  as  well  as  the 

officers  who  intrust  it  to  them,  shall  be  held  pecuniarily  responsible 

therefor  to  the  United  States.    (40  Stat.  50.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1918, 
cited  above. 

§  1789a.  (Act  July  9,  1918,  c.  143,  subchapter  VII.)     Restrictions 
in  purchase  of  military  supplies  suspended. 

That  so  much  of  section  eleven  hundred  and  thirty-three  of  the 
Revised  Statutes,  and  of  section  nine  of  the  Act  entitled  "An  Act  for 
making  further  and  more  effectual  provision  for  the  national  de- 
fense, and  for  other  purposes,"  approved  June  third,  nineteen  hun- 
dred and  sixteen,  as  restricts  the  purchase  and  distribution  of  mili- 
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tary  stores  and  supplies  to  officers  of  the  Quartermaster  Corps,  be, 
and  the  same  is  hereby,  suspended  for  the  period  of  the  present  war. 
(40  Stat.  881.) 

This  was  a  part  of  the  Army  appropriation  act  for  the  fiscal  year  1919,  cited 
above.    It  was  preceded  by  the  subchapter  beading  VII. 

R.  S.  §  1133,  see  §  1789,  U.  S.  Comp.  St.  1916.  Act  June  3,'  1916,  c.  134,  % 
«,  see  §  1784,  U.  S.  Comp.  St,  1916. 

§  1806a.  (Act  July  9,  1918,  c.  143.)  Medical  Department;  Assist- 
ant Surgeon  General. 
That  the  Medical  Department  of  the  Regular  Army  be,  and  is 
hereby,  increased  by  one  Assistant  Surgeon  General,  for  service 
abroad  during  the  present  war,  who  shall  have  the  rank  of  major 
general,  and  two  Assistant  Surgeons  General,  who  shall  have  the 
rank  of  brigadier  general,  all  of  whom  shall  be  appointed  from  the 
Medical  Corps  of  the  Regular  Army.    (40  Stat.  8o6.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
cited  above. 

§  1806b.  (Act  July  9,  1918,  c.  143.)  Same;  major  generals  and 
brigadier  generals. 
The  President  may  nominate  and  appoint  in  the  Medical  Depart- 
nient  of  the  National  Army,  by  and  with  the  advice  and  consent  of 
the  Senate,  from  the  Medical  Reserve  Corps  of  the  Regular  Army 
i^ot  to  exceed  two.  major  generals  and  four  brigadier  generals.  (40 
Stat.  866.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fisc^  year  1919, 
cited  above. 

§  1807aa.  (Act  July  9,  1918,  c.  143.)  Medical  Corps;  distribution 
of  commissioned  officers. 
The  commissioned  officers  of  the  Medical  Corps  of  the  Regular 
Army,  none  of  whom  shall  have  rank  above  that  of  colonel,  shall  be 
proportionately  distributed  in  the  several  grades  as  now  provided 
by  law.    (40  Stat.  866.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
dted  above. 

§   I807aaa.  (Act  June  3,  1916,  c.  134,  §  10,  as  amended,  Act  July  9, 
1918,  c.  143,  subchapter  XVII,  §  1.)     Same;   persons  eligible 
for  appointment  as  first  lieutenants. 
Any  person  who  at  the  time  of  the  approval  of  this  Act  shall  be 
^nd  has  been  an  officer  of  the  Medical  Reserve  Corps,  or  contract 
surgeon,  on  active  duty  for  twelve  years  subsequent  to  eighteen 
l^undred  and  ninety-eight  shall  be  eligible  for  appointment  as  first 
'^eutenant  in  the  Medical  Corps,  subject  to  examination :    And  pro- 
y^ded  further,  That  any  officer  so  eligible  who  fails  to  pass  the  phys- 
ical examination  by  reason  of  disability  incurred  in  line  of  duty  shall 
JP^  retired  with  the  pay  and  allowances  of  a  first  lieutenant  of  the 
Medical  Corps.    (40  Stat.  889.) 

This  section  was  added  to  Act  June  3,  1916,  c.  134,  {  10,  cited  above,  by 
Amendment  of  Act  July  9,  1918,  c.  143,  also  cited  above. 

§  1808a.  (Act  Oct.  6,  1917,  c.  101.)     Medical  Corps;  promotion  of 

first  lieutenants. 

During  the  existing  emergency  first  lieutenants  in  the  Medical 

Corps  of  the  Regular  Army  and  of  the  National  Guard  shall  be 

^^igible  to  promotion  as  captain  upon  such  examination  as  may  be 

prescribed  by  the  Secretary  of  War.    (40  Stat.  397.; 

This  section  was  part  of  an  act  entitled  "An  act  to  provide  for  tlie  pro- 
motion of  first  lieutenants  in  the  Regular  Army  and  National  Guard  to  the 
Krade  of  captain,  and  respecting  the  Dental  Corps  of  the  Army  and  medical 
And  dental  students,  and  for  other  purposes,"  cited  above. 
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§  1816.  (Act  April  23,  1908,  c.  150,  §  7.)     Medical  Reserve  Corps; 
appointment,  authority,  etc.,  and  rank  of  officers. 

Pay.— This  section  does  not  give  con-  License   and   registration^— A   physi- 

tract  siirgeons  any  different  status  with  cian   con^missioned   as  first  lieutenant 

respect  to  pay  than  any  other  persons  under   this   section,   but  not  called  to 

made  eligible  by  that  act  for  appoint-  active  duty  is  not  excepted  from  re- 

ment   in   the   Medical   Reserve   Corps,  quirement   of   Public   Health   Law    N. 

vhose  members  are  granted  longevity  Y.  §§  161,  173,  as  to  license  and  regis- 

pay    only    for    active    service    in    that  tration,    Haberlin  ▼.  Englehardt  (Sup.) 

( orps.     Yemans   v.   U.   S.,   52   Ct.   CI.  157  N.  X.  S.  839,  94  Misc.  Rep.  154. 

§  1816a.  (Act  July  9,  1918,  c.  143.)     Medical  Reserve  CcH-ps;   dis- 

,     tribution  of  officers  in  grades. 

The  commissioned  officers  of  the  Medical  Reserve  Corps  of  the 
Regular  Army,  none  of  whom  shall  have  rank  above  that  of  colonel, 
shall  be  proportionately  distributed  in  the  several  grades  as  now 
provided  by  law  for  the  Medical  Corps  of  the  Regular  Army :  Pro- 
vided, That  nothing  in  this  Act  shall  be  held  or  construed  so  as  to 
discharge  any  officer  of  the  Regular  Army  or  deprive  him  of  a  com- 
mission which  he  now  holds  therein.     (40  Stat.  866.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
cited  above. 

§  1829a.  (Act  June  3,  1916,  c.  134,  §  10,  as  amended.  Act  July  9, 
1918,  c.  143,  subchapter  XVII,  §  1.)  Enlisted  force  of  Medical 
Department. 
The  enlisted  force  of  the  Medical  Department  shall  consist  of  the 
following  personnel,  who  shall  not  be  included  in  the  effective 
strength  of  the  Army  nor  counted  as  a  part  of  the  enlisted  force  pro- 
vided by  law:  Master  hospital  sergeants,  hospital  sergeants,  ser- * 
geants  (first-class),  sergeants,  corporals,  cooks,  horseshoers,  sad- 
dlers, stable  sergeant [s],  mechanics,  privates  (first-class),  and  pri- 
vates :  Provided,  That  master  hospital  sergeants  shall  be  appointed 
by  the  Secretary  of  War,  but  no  person  shall  be  appointed  master 
hospital  sergeant  until  he  shall  have  passed  a  satisfactory  examina- 
tion under  such  regulations  as  the  Secretary  of  War  may  prescribe 
before  a  board  of  one  or  more  medical  officers  as  to  his  qualifications 
for  the  position,  including  knowledge  of  pharmacy,  and  demonstrat- 
ed his  fitness  therefor  by  service  of  not  less  than  twelve  months  as 
hospital  sergeant  or  sergeant,  first  class,  Medical  Department,  or  as 
sergeant,  first  class,  ir^  the  Hospital  Corps  now  established  by  law ; 
and  no  person  shall  be  designated  for  such  examination  except  by 
written  authority  of  the  Surgeon  General :  Provided  further,  That 
original  enlistments  for  the  Medical  Department  shall  be  made  in  the 
grade  of  private,  and  reenlistments  and  promotions  of  enlisted  men 
therein,  except  as  hereinbefore  prescribed,  and  transfers  thereto 
from  the  enlisted  force  of  the  line  or  other  staff  departments  and 
corps  of  the  Army  shall  be  governed  by  such  regulations  as  the  Sec- 
retary of  War  may  prescribe :  Provided  further,  That  the  enlisted 
men  of  the  Hospital  Corps  who  are  in  active  service  at  the  time  of 
the  approval  of  this  Act  are  hereby  transferred  to  the  corresponding 
grades  of  the  Medical  Department  established  by  this  Act:  Provid- 
ed further.  That  the  total  number  of  enlisted  men  in  the  Medical 
Department  shall  be  approximately  equal  to,  but  not  exceed,  except 
as  hereinafter  provided,  the  equivalent  of  five  per  centum  of  the  to- 
tal enlisted  strength  of  the  Army  authorized  from  time  to  time  by 
law :  Provided  further.  That  in  time  of  actual  or  threatened  hostili- 
ties, the  Secretary  of  War  is  hereby  authorized  to  enlist  or  cause  to 
be  enlisted  in  the  Medical  Department  such  additional  number  of 
men  as  the  service  may  require :  Provided  further.  That  the  num- 
ber of  enlisted  men  in  each  of  the  several  grades  designated  below 
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shall  not  exceed,  except  as  hereinafter  provided,  the  following  per- 
centages of  the  total  authorized  enlisted  strength  of  the  Medical  De- 
partment, to  wit:  Master  hospital  sergeants,  one-half  of  one  per 
centum ;  hospital  sergeants,  one-half  of  one  per  centum ;  sergeants, 
first  class,  seven  per  centum ;  sergeants,  eleven  per  centum ;  cor- 
porals, five  per  centum ;  and  cooks,  six  per  centum :  Provided  fur- 
ther, That  the  number  of  horseshoers,  saddlers,  stable  sergeant [s], 
and  mechanics  in  the  Medical  Department  shall  not  exceed  one  each 
to  each  authorized  ambulance  company  or  like  organization :  Pro- 
vided further.  That  in  said  department  the  number  of  privates,  first 
class,  shall  not  exceed  twenty-five  per  centum  of  the  number  of  pri- 
vates :  Provided  further.  That  if  by  reason  of  a  reduction  by  opera- 
tion of  law  in  the  authorized  enlisted  strength  of  the  Army  afore- 
said the  number  of  noncommissioned  officers  of  any  grade  in  the 
Medical  Department  whose  warrants  were  issued  previously  to  such 
reduction  shall  for  the  time  being  exceed  the  percentage  herein- 
above specified  for  such  grade,  no  promotion  to  such  grade  shall  be 
made  until  the  percentage  of  noncommissioned  officers  therein  shall 
have  been  reduced  below  that  authorized  for  such  grade  on  the  ba- 
sis of  the  said  reduced  enlisted  strength,  nor  thereafter  so  as  to 
make  the  percentage  of  noncommissioned  officers  therein  in  excess 
of  the  percentage  authorized  on  the  basis  of  the  said  reduced  enlist- 
ed strength ;  but  noncommissioned  officers  may  be  reenlisted  in  the 
grades  held  by  them  previously  to  such  reduction  regardless  of  the 
percentages  aforesaid ;  and  when  under  this  provision  the  number 
of  noncommissioned  officers  of  any  grade  exceeds  the  percentage 
specified,  any  noncommissioned  officer  thereof,  not  under  charges, 
inay  be  discharged  on  his  own  application :  Provided  further.  That 
privates,  first  class,  of  the  Medical  Department  shall  be  eligible  for 
ratings  for  additional  pay  as  follows :  As  dispensary  assistant,  $2  a 
^onth;  as  nurse,  $3  a  month;  as  surgical  assistant,  $5  a  month: 
Provided  further,  That  no  enlisted  mart  shall  receive  more  than  one 
rating  for  additional  pay  under  the  provisions  of  this  section,  nor 
shall  any  enlisted  man  receive  any  additional  pay  under  such  rating 
unless  he  shall  have  actually  performed  the  duties  for  which  he  shall 
^e  rated.    (39  Stat.  172.    40  Stat.  889.) 

This  section  was  amended  by  Act  July  9,  1918,  c.  143,  dted  above,  by  "strik- 
^K  out  the  word  'farrier'  whenever  it  occurs  in  said  section  and  substituting 
therefor  the  words  'stable  sergeant.'" 

§  1831.     [Repealed  and  superseded.] 

This  section  (Act  Feb.  2,  1901,  c.  192,  §  19),  relating  to  the  composition,, 
^tc,  of  the  Nurse  Corps,  was  repealed  in  part  by  a,  provision  of  Act  July  9,- 
1018,  c.  143,  subchapter  V,  §  7.  It  was  also  probably  entirely  superseded  by 
further  provisioDS  of  said  Act  July  9,  1918,  c.  143,  subchapter  V,  relating  to 
the  Nurse  Corps  of  the  Army.  Said  repealing  j)rovi8ion  was  as  follows:  **That 
section  nineteen  of  chapter  one  hundred  and  ninety-two  of  Thirty-first  Statutes, 
page  seven  hundred  and  fifty-three;  chapter  fifty  of  Thirty-seventh  Statutes, 
page  seventy-two;  that  part  of  the  Act  approved  August  twenty -fourth, 
nineteen  hundred  and  twelve  (Thirty- seventh  Statutes,  page  five  hundred 
and  seventy-five),  providing  for  allowances,  subsistence,  and  medical  care  dur- 
ing illness  for  the  Superintendent  of  the  Nurse  Corps;  and  that  part  of  the 
Act  approved  March  twenty-third,  nineteen  hundred  and  ten  (Thirty-sixth 
Statutes,  page  two  hundred  and  forty-nine)  prescribing  the  pay  of  the  superin- 
tendent and  members  of  the  Nurse  Corps,  be,  and  the  same  are,  hereby  re- 
pealed." The  other  provisions  of  said  Act  July  9,  1918,  c.  143,  supersed- 
ing the  unrepealed  portions  of  this  section,  are  set  forth  post,  §§  1832b- 
l&i2g.  For  text  of  this  section,  as  originally  enacted,  see  U.  S.  Comp.  St. 
1^16,  }  1831.  Said  repealing  act  also  repealed  a  provision  of  Act  Aug.  24, 
1912,  c.  391,  S  1,  37  Stat.  575,  which  read  as  follows:  "For  pay  of  one  Uu- 
perintendent  Nurse  Corps,  one  thousand  eight  hundred  dollars:  Provided, 
That  the  superintendent  shall  receive  such  allowances  of  quarters,  subsistence 
and  medical  care  during  illness  as  may  be  prescribed  in  regulations  by  the 
Secretary  of  War." 
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§  1832.  [Repealed  and  superseded.] 

This  section  (Act  March  23,  1910,  c.  115),  relating  to  the  pay  and  allow- 
ances of  the  members  of  the  Nurse  Corps,  was  repealed  by  a  provision  of 
Act  July  9,  1918,  c.  143,  subchapter  V,  §  7.  Said  repealing  provision  was  as 
follows:  "Tliat  section  nineteen  of  chapter  one  hundred  and  ninety-two  of 
Thirty-first  Statutes,  page  seven  hundred  and  fifty-three;  chapter  fifty  of 
Thirty-seventh  Statutes,  page  seventy-two;  that  part  of  the  Act  approved 
August  twenty-fourth,  nineteen  hundred  and  twelve  (Thirty-seventh  Statutes, 
page  five  hundred  and  seventy-five),  providing  for  allowances,  subsistence,  and 
medical  care  during  illness  for  the  Superintendent  of  the  Nurse  Corps;  and 
that  part  of  the  Act  approved  March  twenty-third,  nineteen  hundred  and  ten 
(Thirty-sixth  Statptes,  page  two  hundred  and  forty-nine)  prescribing  the  pay 
of  the  superintendent  and  members  of  the  Nurse  Corps,  be,  and  the  same  are, 
hereby  repealed."  This  section  was  also  supprseded  by  fdrther  provisioAs  of 
said  Act  July  9,  1918,  c.  143,  subchapter  V,  set  forth  post,  §§  1832b-1832g. 
For  text  of  this  section  as  originally  enacted,  see  L^  S.  Comp.  St.  1916,  §  1832. 

§  1832b.  (Act  July  9,  1918,  c.  143.  subchapter  V,  §  1.)  Army 
Nurse  Corps;  composition. 
Army  Nurse  Corps:  The  Nurse  Corps  (female)  of  the  Medical 
Department  of  the  Army  shall  hereafter  be  known  as  the  Army 
Nurse  Corps,  and  shall  consist  of  one  superintendent,  who  shall  be 
a  graduate  of  a  hospital-training  school  having  a  course  of  instruc- 
tion of  not  less  than  two  years;  of  as  many  chief  nurses,  nurses, 
and  reserve  nurses  as  may  from  time  to  time  be  needed  and  pre- 
scribed or  ordered  by  the  Secretary  of  War,  and,  in  the  discretion 
of  the  Secretary  of  War,  of  not  exceeding  pix  assistant  superin- 
tendents, and,  for  each  Army  or  separate  military  force  beyond  the 
continental  limits  of  the  United  States,  one  director  and  not  exceed- 
ing two  assistant  directors  of  nursing  service,  all  of  w^hom  shall  be 
graduates  of  hospital-training  schools  and  shall  have  passed  such 
professional,  moral,  mental,  and  physical  examination  as  shall  be 
prescribed  by  the  Secretary  of  War.    (40  Stat.  879.) 

This  section,  and  the  five  sections  next  following,  were  a  part  of  the  Army 
appropriation  act  for  the  fiscal  year  1919,  cited  above.  Suid  provisions  were 
preceded  by  the  subchapter  heading  V.  See,  also,  §§  1831,  1832,  ante,  and 
§  2110,  post 

§  1832c.  (Act  July  9, 1918,  c.  143,  subchapter  V,  §  2.)  Same;  rules 
and  regulations. 
Rules  and  regulations  prescribing  the  duties  of  the  members  of 
the  Army  Nurse  Corps  shall  be  prescribed  by  the  Surgeon  General 
of  the  United  States  Army,  subject  to  the  approval  of  the  Secre- 
tary of  War.    (40  Stat.  879.)  . 

See  note  to  §  1832b,  ante. 

§  1832d.  (Act  July  9,  1918,  c.  143,  subchapter  V,  §  3.)  Same;  ap- 
pointment and  removal. 
The  superintendent  shaU  be  appointed  by,  and,  at  his  discretion, 
be  removed  by,  the  Secretary  of  War;  that  all  other  members  of 
said  corps  shall  be  appointed  by,  and,  at  his  discretion,  be  removed 
by,  the  Surgeon  General  by  and  with  the  approval  of  the  Secretary 
of  War ;  but  the  assistant  superintendents,  the  directors,  the  assist- 
ant directors,  and  the  chief  nurses  shall  be  appointed  by  promotion 
from  other  members  of  the  corps,  and  shall,  upon  being  relieved 
from  duty  as  such,  unless  removed  for  incompetency  or  miscon- 
duct, revert  to  the  grades  in  the  corps  from  which  they  were  pro- 
moted.    (40  Stat.  879.) 

See  note  to  §  1832b,  ante. 

$  1832e.  (Act  July  9,  1918,  c.  143,  subchapter  V,  §  4,  as  amended. 

Act  Feb.  28,  1919,  c.  80.)     Army  Nurse  Corps;   pay. 

The  annual  rate  of  pay  of  the  members  of  said  corps  shall  be 

as  follows:   Superintendent,  $2,400;   assistant  superintendents  and 

directors,  $1,800;  assistant  directors,  $1,500;  chief  nurses,  $360  in 
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addition  to  the  pay  of  a  nurse ;  nurses,  $720  for  the  first  period  of 
three  years'  service,  $780  for  the  second  period  of  three  years'  serv- 
ice, $840  for  the  third  period  of  three  years'  servicd,  $900  for  the 
fourth  period  of  three  years'  service,  and  $960  after  twelve  years' 
service  in  said  corps  (including  in  all  cases  time  of  service  as  con- 
tract nurse)  ;  reserve  nurses,  when  upon  active  duty,  will  receive 
the  same  pay  as  nurses  who  have  served  in  the  corps  for  periods 
corresponding  to  the  full  period  of  their  active  service;  and  all 
members  of  said  corps,  in  addition  to  the  foregoing,  the  sum  of  $10 
per  month  when  serving  beyond  the  continental  limits  of  the  United 
States  (excepting  Porto  Rico  and  Hawaii).     (40  Stat.  879,  1211.) 

This  section  was  amended  by  Act  Feb.  28,  1919,  c.  80,  cited  above.  Ttiis 
amendment  consisted  in  increasing  the  additional  pay  of  chief  nurses  «from 
$120  to  $360.     This  amendment  is  effective  as  of  and  from  July '9,  1918. 

§  1832f,  (Act  July  9,   1918,  c.  143,  subchapter  V,  §  5.)     Same; 
leaves  of  absence. 
Members  of  said  Nurse  Corps  shall  be  entitled  to  cumulative 
leave  of  absence  with  pay  at  the  rate  of  thirty  days  for  each  calendar 
year  of  service  in  said  corps,  not  exceeding,  however,  one  hundred 
and  twenty  days  at  one  time,  and  in  addition  thereto  sick  leave  not 
exceeding  thirty  days  in  any  one  calendar  year  in  cases  of  illness  or 
injury  incurred  in  the  line  of  duty.     (40  Stat.  879.) 
See  note  to  §  1832b,  ante. 

§  1832g.  (Act  July  9,  1918,  c.  143,  subchapter  V,  §  6.)     Same;  al- 
lowances. 

Members  of  said  Nurse  Corps  shall  receive  transportation  and 
necessary  expenses  when  traveling  under  orders,  and  such  allow- 
ances of  quarters,  and  subsistence  and,  during  illness,  such  medical 
care  as  may  be  prescribed  in  regulations  by  the  Secretary  of  War ; 
and  when  at  places  where  no  public  quarters  are  available,  com- 
mutation in  lieu  thereof,  and  of  heat  and  light  therefor  at  such  rates 
and  upon  such  conditions  as  are  now  or  shall  hereafter  be  provided 
by  law.    (40  Stat.  879.) 

See  note  to  §  1832b,  ante. 

§  1833b.  (Act  Oct.  6,  1917,  c.  101.)^  Dental  Corps;  composition. 

Hereafter  the  Dental  Corps  of  the  Army  shall  consist  of  com- 
missioned officers  of  the  same  grade  and  proportionally  distributed 
among  such  grades  as  are  now  or  may  be  hereafter  provided  by 
law  for  the  Medical  Corps,  who  shall  have  the  rank,  pay,  promo- 
tion and  allowances  of  officers  of  corresponding  grades  in  the  Medi- 
cal Corps,  including  the  right  to  retirement  as  in  the  case  of  other 
officers,  and  there  shall  be  one  dental  officer  for  every  thousand  of 
the  total  strength  of  the  Regular  Army  authorized  from  time  to 
time  by  law :  Provided  further.  That  dental  examining  and  review 
boards  shall  consist  of  one  officer  of  the  Medical  Corps  and  two  of- 
ficers of  the  Dental  Corps :  Provided  further,  That  immediately  fol- 
lowing the  approval  of  this  Act  all  dental  surgeons  then  in  active 
service  shall  be  recommissioned  in  the  Dental  Corps  in  the  grades 
herein  authorized  in  the  order  of  their  seniority  and  without  loss  of 
pay  or  allowances  or  of  relative  rank  in  the  Army :  And  provided 
further,  That  no  dental  surgeon  shall  be  recommissioned  who  has 
not  been  confirmed  by  the  Senate.     (40  Stat.  397.) 

This  section  was  part  of  an  act  entitled  "An  act  to  provide  for  the  promotion 
of  first  lieutenants  in  the  Ilegular  Army  and  National  Guard  to  the  grade  of 
captain,  and  respecting  the  Dental  Corps  of  the  Army  and  medical  and 
dental  students,  and  for  other  purposes,''  cited  above. 
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§  1840.  (Act  Feb.  2,  1901,  c.  192,  §  22,  as  amended.  Act  April  23, 
1904,  c.  1485.)     Corps  of  Engineers;   composition  of. 

The  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year 
1920,  Act  March  1,  1919,  c.  86,  §  1,  40  Stat.  1213,  contains  the  foUowing  pro- 
vision: "The  services  of  skilled  draftsmen,  civil  engineers,  and  such  other  serv- 
ices as  the  Secretary  of  War  may  deem  necessary,  may  be  employed  only  in 
the  office  of  the  Chief  of  Engineers,  to  carry  into  effect  the  various  appropria- 
tions for  rivers  and  harbors,  fortifications,  and  surveys  and  preparation  for 
and  the  consideration  of  river  and  harbor  estimates  and  bills,  to  be  paid  ft'om 
such  appropriations:  Provided,  That  the  expenditures  on  this  account  for  the 
fiscal  year  1920  shall  not  exceed  $50,400;  the  Secretary  of  War  shall  each 
year,  in  the  annual  estimates,  report  to  Congress  the  number  of  persons  so 
employed,  their  duties,  and  the  amount  paid  to  each." 

§  1842a.  (Act  June  3,  1916,  c.  .134,  §  11,  as  amended,  Act  July  9, 
1918,  c.  143.)     The  Corps  of  Engineers. 

The  Corps  of  Engineers  shall  consist  of  one  Chief  of  Engineers, 
with  the  rank  of  brigadier  general;  twenty-three  colonels;  thir- 
ty lieutenant  colonels}  seventy-two  majors;  one  hundred  and  fifty- 
two  captains ;  one  hundred  and  forty-eight  first  lieutenants ;  seventy- 
nine  second  lieutenants;  and  the  enlisted  men  hereinafter  enumerat- 
ed. The  Engineer  troops  of  the  Corps  of  Engineers  shall  consist 
of  one  band,  seven  regiments,  and  two  mounted  battalions. 

Each  regiment  of  Engineers  shall  consist  of  one  colonel;  one 
lieutenant  colonel ;  two  majors;  eleven  captains ;  twelve  first  lieu- 
tenants; six  second  lieutenants;  two  master  engineers,  senior 
grade;  one  regimental  sergeant  major;  two  regimental  supply  ser- 
geants; two  color  sergeants ;  one  sergeant  bugler;  one  cook;  on^ 
wagoner  for  each  authorized  wagon  of  the  field  and  combat  train ; 
one  band;  and  two  battalions:  Provided,  That  the  present  Engi- 
neer band  shall  be  considered  as  one  of  the  bands  provided  for 
above. 

Each  battalion  of  a  regiment  of  Engineers  shall  consist  of  one  ma- 
jor, one  captain,  one  battalion  sergeant  major:  three  master  engi- 
neers, junior  grade ;  and  three  companies.  Each  Engineer  company 
(regimental)  shall  consist  of  one  captain;  two  first  lieutenants;  one 
second  lieutenant ;  one  first  sergeant ;  three  sergeants,  first  class ;  * 
one  mess  sergeant;  one  supply  sergeant;  one  stable  sergeant;  six 
sergeants ;  twelve  corporals ;  one  horseshoer ;  two  buglers ;  one  sad- 
dler; two  cooks;  nineteen  privates,  first  class;  and  fifty-nine  pri- 
vates :  Provided,  That  the  President  may,  in  his  discretion,  increase 
a  regiment  of  Engineers  by  two  master  engineers,  senior  grade,  and 
two  sergeants ;  each  battalion  of  a  regiment  of  Engineers  by  three 
master  engineers,  junior  grade;  and  each  Engineer  company  (regi- 
mental) by  two  sergeants,  six  corporals,  one  cook,  ^twelve  privates, 
first  class,  and  thirty-four  privates. 

The  Engineer  band  shall  consist  of  one  band  leader ;  one  assistant 
band  leader;  one  first  sergeant;  two  band  sergeants;  four  band 
corporals;  two  musicians,  first  class;  four  musicians,  second  class  ; 
thirteen  musicians,  third  class;    and  two  cooks. 

Each  battalion  of  mounted  Engineers  shall  consist  of  one  major ; 
five  captains ;  seven  first  lieutenants ;  three  second  lieutenants ; 
one  master  engineer,  senior  grade ;  one  battalion  sergeant  major ; 
one  battalion  supply  sergeant ;  three  master  engineers,  junior  grade  ; 
one  corporal ;  one  wagoner  for  each  authorized  wagon  of  the  field 
and  combat  train;  and  three  mounted  companies.  Each  mounted 
Engineer  company  shall  consist  of  one  captain;  two  first  lieuten- 
ants; one  second  lieutenant;  one  first  sergeant;  two  sergeants, 
first  class;  one  mess  sergeant;  one  supply  sergeant;  one  stable 
sergeant ;  four  sergeants ;  eight  corporals ;  two  horseshoers ;  one 
saddler;  two  cooks;  two  buglers;  twelve  privates,  first  class; 
and  thirty-seven  privates:    Provided,  That  the  President  may,  in 
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his  discretion,  increase  the  battalions  of  mounted  Engineers 
by  one  master  engineer,  senior  grade ;  two  sergeants ;  and  three 
master  engineers,  junior  grade;  and  a  mounted  Engineer  com- 
pany by  two  sergeants;  three  corporals;  eight  privates,  first 
class;  and  twenty-four  privates :  Provided  further,  That  appropri- 
ate officers  to  command  the  regiments,  battalions,  and  companies 
herein  authorized  and  for  duty  with  and  as  staff  officers  of  such  or- 
ganizations shall  be  detailed  from  the  Corps  of  Engineers,  and  shall 
not  be  in  excess  of  the  numbers  in  each  grade  enumerated  in  this 
section.  The  enlisted  force  of  the  Corps  of  Engineers  and  the  of- 
ficers serving  therewith  shall  constitute  a  part  of  the  line  of  the 
Army.    (39  Stat.  173,  40  Stat.  868.)  ^ 

This  section  was  amended  by  Act  July  9,  1918,  c.  143,  cited  above,  by  making 
the  second  jmragraph  thereof  read  as  set  forth  above.  Said  paragraph,  as 
originally  enacted,  read  as  follows:  "Each  regiment  of  Engineers  shall  con- 
sist of  one  colonel;  one  lieutenant  colonel;  two  majors;  eleven  captains; 
twelve  first  lieutenants;  six  second  lieutenants;  two  master  engineers,  senior 
grade;  one  regimental  sergeant  major;  two  regimental  supply  sergeants;  two 
color  sergeants;  one  sergeant  bugler;  one  cook;  one  wagoner  for  each  au- 
thoriKed  wagon  of  the  field  and  combat  train,  and  two  battalions." 

§  1848.  (Act  June  3,  1916,  c.  134,  §  12.)     The  Ordnance  Depart- 
ment. 

The  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year 
1920,  Act  March  1,  1919,  c.  86,  §  1,  40  Stat  1213,  contains  the  following  provi- 
sion :  "The  services  of  skilled  draftsmen  and  such  other  services  as  the  Secretary 
of  War  may  deem  necessary  may  be  employed  only  in  the  office  of  the  Chief  of 
Ordnance  to  carry  into  effect  the  various  appropriations  for  the  armament  of 
fortifications  and  for  the  arming  and  equipping  of  the  National  Guard,  to  be 
paid  from  such  appropriations,  in  addition  to  the  amount  specifically  appro- 
priated for  draftsmen  in  the  Army  Ordnance  Bureau:  Provided,  That  the 
entire  expenditures  for  this  purpose  for  the  fiscal  year  1920  shall  not  exceed 
^00,000,  and  the  Secretary  of  War  shall  each  year  in  the  annual  estimates 
report  to  Congress  the  number  of  persons  so  employed,  their  duties,  and  the 
amount  paid  to  each.'/ 

§  1856.  (R.  S.  §  1165.)     Ordnance  Department;  depots. 

Cited    without    definite    application, 

Williamson   v.    Electric    Service    Sup- 
plies Co.  (C.  O.  A.)  242  F.  873. 

§  1857.  (R.  S.  §  1166.)     Ordnance^epartment ;  orders  for  supplies. 

CKed    wltliout    definite    application, 

Williamson    v.    Electric    Service    Sup- 
plies Co.  (C.  O.  A.)  242  F.  873. 

§  1859a.  (Act  Oct.  6,  1917,  c.  79,  §  1,)  The  Ordnance  Department; 
officers  accountable  for  pXiblic  moneys. 
During  the  present  emergency,  under  such  regulations  as  may 
be  prescribed  by  the  Secretary  of  War,  officers  of  the  Ordnance  De- 
partment accountable  for  public  moneys  may  intrust  moneys  to 
other  officers  for  the  purpose  of  having  them  make  disbursements 
as  their  agents,  and  the  officers  to  whom  the  money  is  intrusted,  as 
well  as  the  officers  who  intrust  it  to  them,  shall  be  held  pecuniarily 
responsible  therefor  to  the  United  States.    (40  Stat.  367.) 

This  was  a  provision  of  the  urgent  deficiency  appropriation  act  for  the 
fiscal  year  1918,  cited  above. 

§  18S9b.  (Act  July  3,  1918,  c.  130,  §  1.)  Ordnance  Department; 
disbursing  officer  to  pay  civilian  employes. 
The  Chief  of  Ordnance  is  authorized  to  appoint  one  of  the 
Army  officers  serving  in  his  office  as  disbursing  officer  to  pay  the 
civilian  employees  in  the  Ordnance  Office  authorized  in  this  or  any 
other  appropriation  Act  for  the  fiscal  year  nineteen  hundred  and 
nineteen.    (40  Stat.  785.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1919,  cited  above.  It  supersedes  a  somewhat  similar 
provisioft  in  A<;t  March  28,  1918,  c.  28,  §  1,  40  Stat.  473. 
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§  1860.  (Act  June  3,  1916,  c.  134,  §  13.)     The  Signal  Corps.      ' 

The  legislative,  executive,  and  judicial  appropiriation  act  for  the  fiscal  year 
1920,  Act  March  1,  1919,  c.  86. .  §  1,  40  Stat.  1213,  contains  the  following  pro- 
vision; "The  services  of  skilled  draftsmen  and  such  other  services  as  the  Sec- 
retary of  War  may  deem  necessary  may  be  employed  only  in  the  Signal  Office 
to  carry  into  effect  the  various  appropriations  for  fortifications  and  other 
works  of  defense,  and  for  the  Signal  Service  of  the  Army,  to  be  paid  from 
such  appropriations,  in  addition  to  the  foregoing  employ^  appropriated  for 
in  the  Signal- Office:  Provided, 'That  the  entire  expenditures  for  this  purpose 
for  the  fiscal  year  1920  shall  not  exceed  $53,280,  and  the  Secretary  of  War 
shall  each  year  in  the  annual  estimates  report  to  Congress  the  number  of 
persons  so  employed,  their  duties,  and  the  amount  paid  to  each." 

§  1867CC.  (Act  May  12,  1917,  c.  12.)  Signal  Corps;  aviation  sec- 
tion ;  mileage  to  officers. 
Mileage  to  officers  in  the  aviation  section,  Signal  Corps,  trav- 
eling on  duty  in  connection  writh  aviation  service  shall  be  paid 
from  the  appropriation  for  the  work  in  connection  with  which  the 
travel  is  performed.     (40  Stat.  43.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1918,  cited  above. 

§  1867ccc.  (Act  July  9,  1918,  c.  143.)  Signal  Corps;  mileage;  of- 
ficers traveling  on  aviation  duty. 
Hereafter  mileage  to  officers  of  the  Army  traveling  on  duty  in 
connection  with  aviation  shall  be  paid  from  the  appropriation  for 
the  work  in  connection  with  which  the  travel  is  performed.  (40 
Stat.  849.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
cited  above. 

§  1867cccc.  (Act  July  9,  1918,  c.  143.)  Same;  mileage;  foreign 
army  officef s  traveling  on  aviation  duty. 
During  the  present  emergency,  officers  and  enlisted  men  of  for- 
eign armies  attached  to  the  United  States  Army  as  instructors  or 
inspectors  when  traveling  in  the  United  States  on  authorized  offi- 
cial business  pertaining  to  aviation  shall  be  entitled  to  receive,  from 
funds  appropriated  by  this  Act,  the  same  mileage  and  transporta- 
tion allowances  as  are  authorizec^  for  officers  or  enlisted  men  of  the 
Regular  Army.    (40  Stat.  849.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
cited  above. 

§  1867CCCCC.  (Act  July  9,  1918,  c.  143.)  Same;  aircraft  employes 
in  District  of  Columbia. 
During  the  existing  emergency  the  head  of  the  bureau  or  de- 
partment charged  with  aircraft  production  be,  and  he  is  hereby, 
authorized  to  employ  in  the  District  of  Columbia  out  of  appropria- 
tions made  for  designing,  procuring,  caring  for,  and  supplying  air- 
ships, engines,  and  property  connected  therewith  such  services  as 
are  necessary  for  carrying  out  these  purposes.    (40  Stat.  850.)* 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
cited  above. 

§  1867dd.  (Act  June  15,  1917,  c.  29,  §  1.)  Land  for  aviation  pur- 
poses; acquisition. 
The  Secretary  of  War  is  hereby  authorized  to  acquire,  by  pur- 
chase, donation,  or  by  condemnation,  such  land  sites  throughout 
the  United  States  as  are  immediately  necessary  for  the  permanent 
establishment  of  aviation  schools,  aviation  posts,  and  experimental 
aviation  stations  and  proving  grounds  for  the  United  States  Army. 
(40  Stat.  187.) 

This  was  a  provision  of  the  urgent  deficiency  appropriation  act  for  the 
military  and  naval  establishments  on  account  of  war  expenses  for  the  fiscal 
year  1917,  cited  above.  % 
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The  language  of  this  section  was  repeated  in  the  Army  appropriation  act  for 
the  fiscal  year  1918,  Act  May  12,  1917,  c.  12. 

Other  provisions  for  the  establishment  of  aviation  stations,  etc.,  are  con- 
tained in  Act  July  24,  1917,  c.  40,  §  9,  post,  §  1867n. 

§  1867ddy2.  (Act  July  9,  1918,  c.  143.)  Signal  Corps?  apportionr 
ment  of  appropriations  for  aviation  purposes. 
The  President  may  hereafter  apportion  and  allot  the  moneys 
herein  or  heretofore  appropriated  for  aviation  purposes  in  such 
manner  as  he  may  deem  most  advisable  for  the  accomplishment  of 
said  purposes  with  the  same  force  and  effect  as  though  such  appor- 
tionment had  been  made  by  this  Act.    (40  Stat.  849.) 

This  was  a  provision  of  the  Army  appropriation  act  fdr  the  fiscal  year  1919, 
dted  above. 

§  1867ddd.  (Act  July  27,  1917,  c.  42.)     Same;    site  for  aviation 
stations  at  North  Island,  San  Diego,  California. 

That  the  President  be,  and  he  is  hereby,  authorized  to  cause  pos- 
session to  be  taken  forthwith,  on  behalf  of  the  United  States,  for 
use  for  national  defense  and  in  connection  therewith  as  sites  for 
permanent  aviation  stations  for  the  Army  and  Navy  and  for  avia- 
tion school  purposes,  of  the  whole  of  North  Island,  in  the  harbor  of 
San  Diego,  California,  and  the  provisions  of  section  three  hundred 
and  fifty-five,  Revised  Statutes,  shall  tiot  apply  to  the  expenditure ' 
of  any  appropriations  for  improvements  thereon  for  aviation  pur- 
poses. 

The  Attorney  General  or  the  claimants  to  the  said  North  Island 
are  authorized  to  make  application  for  the  determination  and  ap- 
praisement of  any  rights  private  parties  may  have  in  the  said  island 
over  and  beyond  any  rights  thereto  in  the  United  States  to  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  Cali- 
fornia; the  proceedings  to  be  prosecuted  in  accordance  with  the 
laws  of  the  State  of  California  relating  to  the  condemnation  of 
property  for  public  use.  Either  party  may  take  an  appeal  from  the 
judgment  of  such  court  direct  to  the  Supreme  Court  of  the  United 
States  within  ninety  days  after  such  judgment  is  rendered.  Upon 
the  final  ascertainment  of  the  value  of  any  right,  title,  or  interest 
adjudged  to  be  in  any  private  claimants  to  the  said  island  there 
shall  be  paid  into  court  the  value  of  the  same  as  so  determined, 
together  with  interest  thereon  at  the  rate  of  six  per  centum  per  an- 
num from  date  possession  thereof  was  taken  as  herein  authorized ; 
and  thereupon  the  United  States  shall  be  vested  with  title  to  said 
lands.  The  amount  so  paid  shall  be  distributed  by  order  of  the 
court  to  the  owner  or  owners  of  such  right,  title,  or  interest  in 
said  island  as  their  respective  interests  may  be  determined  by  the 
court.  The  amount  necessary  to  pay  the  awards  in  favor  of  pri- 
vate claimants  is  hereby  appropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  specifically  appropriated,  to  be  disbursed 
under  orders  of  the  Secretary  of  War.     (40  Stat.  247.) 

This  was  an  act  entitled  "An  act  authorizing  the  President  to  take  posses- 
sion, on  behalf  of  the  United  States,  for  use  as  sites  for  permanent  aviation 
stations  for  the  Army  and  Navy  and  for  aviation  school  purposes,  of  the 
whole  of  North  Island  in  the  harbor  of  San  Diego,  California,  and  for  other 
purposes,"  cited  above. 

§  1867dddd.  (Act  July  9,  1918,  c.  143.)  Signal  Corps;  reservation 
of  Government  property  or  public  lands  for  aviation  purposes. 
By  order  of  the  President  any  Government  property  or  unappro- 
priated or  reserved  public  lands  may  be  reserved  from  entry,  desig- 
nated, and  used  for  such  aviation  stations  or  fields  for  testing  and 
experimental  work.     (40  Stat.  848.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
cited  above. 
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§  1867f.  (Act  July  24,  1917,  c.  40,  §  1.)     Signal  Corps;  increase. 

That  for  and  during^  the  existing  emergency,  the  President  be, 
and  is  hereby,  authorized  to  increase  the  present  authorized  com- 
missioned and  enlisted  strength  of  the  Signal  Corps  of  the  Army, 
including  the  Aviation  Section  thereof.    (40  Stat.  243.) 

This  section  and  the  nine  sections  next  following  were  an  act  entitled  "An 
act  to  authorize  the  President  to  increase  temporarily  the  Signal  Corps  of  the 
Army  and  to  purchase,  manufacture,  maintain,  repair,  and  operate  airships, 
and  to  make  appropriations  therefor,  and  for  other  purposes,"  cited  above. 

§  1867g.  (Act  July  24,  1917,  c.  40,  §  2.)  Same;  increase;  tempo- 
rary officers. 
To  provide  the*  additional  commissioned  personnel  required  by 
this  Act  the  President  is  authorized  to  promote,  appoint,  detail,  or 
attach  as  temporary  officers  in  the  Signal  Corps,  including  the 
Aviation  Section  thereof,  officers  of  the  Regular  Army,  National 
Army,  or  National  Guard,  or  the  Officers'  Reserve  Corps,  or  to  ap- 
point temporarily  enlisted  men  of  the  Regular  Army,  enlisted  men 
of  the  Enlisted  Reserve  Corps,  or  persons  from  civil  life :  Provided, 
That  no  person  shall  be  so  promoted,  appointed,  detailed,  or  attach- 
ed until  he  shall  have  been  found  physically,  mentally,  and  morally 
qualified  under  regulations  prescribed  by  the  Secretary  of  War: 
Provided  further.  That  officers  with  rank  not  above  colonel  shall 
be  appointed  and  commissioned  by  the  President  alone,  irrespec- 
tive of  the  rank  or  grade  held  by  them  on  the  date  of  the  passage 
of  this  Act,  and  that  officers  above  the  grade  of  colonel  shall  be  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,  irrespective  of  the  rank  or  grade  held  by  them  on  the 
date  of  the  passage  of  this  Act.    (40  Stat.  243.) 

See  note  to  §  1867f,  ante. 

§  1867h.  (Act  July  24,  1917,  c.  40,  §  3.)  Same;  increase;  enlisted 
men. 
To  provide  the  additional  enlisted  men  required  by  this  Act,  the 
President  is  authorized  to  raise  and  maintain,  by  voluntary  enlist- 
ment or  by  draft,  such  number  of  enlisted  men  as  he  may  deem  nec- 
essary and  to  embody  them  into  organizations  hereinafter  provided 
for  in  section  four:  Provided,  That  the  draft  herein  provided  for 
shall  not  apply  to  any  person  under  the  age  of  twenty-one  years  or 
to  any  person  above  the  age  of  thirty-one  years :  Provided  further, 
That  the  grades  of  chauffeur,  first  class,  and  chauffeur  are  hereby 
created  in  the  Signal  Corps.  The  pay  and  allowances  of  a  chauf- 
feur, first  class,  shall  be  the  same  as  a  sergeant,  first  class,  in  the 
Signal  Corps.  Pay  and  allowances  of  a  chauffeur  shall  be  the  same 
as  a  sergeant  in  the  Signal  Corps.  All  chauffeurs  while  serving  as 
such  shall  rank  with  corporals  of  the  Signal  Corps  and  shall  be  sub- 
ject to  promotion  and  reduction  to  any  other  grade  now  authorized 
in  the  Signal  Corps.     (40  Stat.  243.) 

See  note  to  §  1867f,  ante. 

§  18671.  (Act  July  24,  1917,  c.  40,  §  4.)     Same;   increase;   organ- 
ization. 

The  President  is  hereby  authorised  to  appropriately  officer  and 
organize  the  personnel  of  the  Signal  Corps  into  such  number  of  di- 
visions, brigades,  regiments,  wings,  squadrons,  battalions,  compa- 
nies, and  flights  as  may  be  necessary,  and  to  increase  or  decrease  the 
number  of  organizations  prescribed  for  the  divisions,  brigades,  reg- 
iments, wings,  squadrons,  battalions,  companies,  and  flights,  and  to 
prescribe  such  new  and  different  organizations  and  personnel  for 
divisions,  brigades,  regiments,  wings,  squadrons,  battalions,  com- 
panies, and  flights  as  the  efficiency  of  the  service  may  require. 

The  President  is  further  authorized  to  organize  such  headquar- 
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ters  and  headquarters  detachments  for  divisions,  brigades,  regi- 
mentSi  wings,  squadrons,  battalions,  companies,  and  flights  as  may 
be  necessary,  and  to  prescribe  new  and  different  organizations  for 
such  headquarters  and  headquarters  detachments  whenever  the 
efficiency  of  the  service  may  require.    (40  Stat.  244.) 

See  note  to  |  1867f,  ante. 

§  1867J.  (Act  July  24,  1917,  c.  40,  §  5.)  Same;  increase;  general 
officers;   temporary  appointments. 

The  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
is  authorized  to  appoint  for  the  period  of  the  existing  emergency 
such  general  officers  of  appropriate  grades  as  may  be  necessary  for 
staflF  duty  and  for  duty  with  such  brigades  and  divisions  of  the 
troops  of  the  Signal  Corps,  including  the  Aviation  Section  thereof, 
as  may  be  organized  bv  the  President. 

Vacancies  in  all  grades  of  the  Regular  Army,  National  Army;  or 
National  Guard  resulting  from  the  temporary  appointment  of  offi- 
cers thereof  to  higher  grades  shall  be  filled  or  vacated  as  provided 
for  in  sections  eight  and  nine  of  the  Act  authorizing  the  President 
to  increase  temporarily  the  military  establishment  of  the  United 
States  and  approved  May  eighteen,  nineteen  hundred  and  seven- 
teen.   (40  Stat.  244.) 

See  note  to  §  1867f,  ante. 

Act  May  18,  1917,  c.  15,  ||  8,  9,  referred  to  in  this  section,  are  set  forth 
poet,   §1  2044h,   2044i. 

§  1867k.  (Act  July  24,  1917,  c.  40,  §  6.)  Same;  increase;  rating 
of  aviation  ofHcers.  , 

Officers  detailed  in  or  attached  to  the  aviation  section  of  the  Sig- 
nal Corps  may,  when  qualified  therefor,  be  rated  as  junior  military 
aviators,  military  aviators,  junior  military  aeronauts,  and  military 
aeronauts,  but  no  person  shall  be  so  rated  until  there  shall  have 
been  issued  to  him  a  certificate  to  the  effect  that  he  is  qualified  for 
the  rating,  and  no  certificate  shall  be  issued  to  any  person  until 
an  examining  board,  which  shall  be  composed  of  two  officers  of  ex- 
perience of  the  aviation  section  of  the  Signal  Corps  and  one  medical 
officer,  shall  have  examined  him  under  general  regulations  to  be 
prescribed  by  the  Secretary  of  War  and  published  to  the  Army  by 
the  War  Department,  and  shall  have  reported  him  to  be  qualified 
for  the  rating.  No  person  shall  receive  the  rating  of  military  avia- 
tor or  military  aeronaut  until  he  shall  have  served  creditably  for 
three  years  as  an  aviation  officer  with  the  rating  of  a  junior  military 
aviator  or  the  rating  of  a  junior  military  aeronaut,  except  that  in 
time  of  war  any  officer  or  enlisted  man  who  specially  distinguishes 
himself  in  active  service  may,  upon  recommendation  of  the  Chief 
Signal  Officer  of  the  Army,  be  rated  as  a  junior  military  aviator, 
military  aviator,  junior  military  aeronaut,  or  military  aeronaut 
without  regard  to  examination  or  to  length  of  service:  Provided, 
That  junior  military  aeronauts  and  military  aeronauts  shall  be  enti- 
tled to  the  same  increase  in  rank  and  pay  as  are  now  authorized  by 
law  for  junior  military  aviators  and  military  aviators,  respectively: 
Provided  further,  That  any  officer  attached  to  the  aviation  section 
of  the  Signal  Corps  for  any  military  duty  requiring  him  to  make 
regular  and  frequent  flights  shall  receive  an  increase  of  twenty-five 
per  centum  of  the  pay  of  his  grade  and  length  of  service  under  his 
commission.     (40  Stat.  244.) 

See  note  to  §  18C7f,  ante. 

§  1867/.  (Act  July  24,  1917,  c.  40,  §  7.)     Same;  increase;  rating  of 
enlisted  men  in  aviation  section. 

The  Secretary  of  War  is  authorized  from  time  to  time  to  cause 
such  number  of  the  enlisted  men  of  the  aviation  section  of  the  Sig- 
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nal  Corps  above  the  grade  of  corporal  as  he  may  deem  necessary 
to  be  rated  as  aviation  mechanicians  or  as  balloon  mechanicians  in 
the  manner  now  prescribed  by  law :  Provided,  That  balloon  mech- 
anicians shall  receive  the  same  increase  of  pay  as  now  prescribed  by 
law  for  aviation  mechanicians.  (40  Stat.  245.) 
See  note  to  §  1867f,  ante. 

§  1867m.  (Act  July  24,  1917,  c.  40,  §  8.)  Same;  increase;  pay  of 
officers  and  enlisted  men'. 

All  officers  and  enlisted  men  of  the  temporary  forces  of  the  Sig- 
nal Corps,  including  the  aviation  section  thereof  provided  for  here- 
in, shall  be  in  all  respects  on  the  same  footing  as  to  pay,  allowances, 
and  pensions  as  permanent  officers  and  enlisted  men  of  correspond- 
ing grades  and  length  of  service  in  the  Regular  Army. 

Provided,  That  nothing  in  this  Act  shall  operate  to  decrease  the 
present  authorized  strength  of  the  Regular  Army  or  National  Army 
heretofore  authorized  by  law.     (40  Stat.  245.) 
See  note  to  §  1867f,  ante. 

§  1867n.  (Act  July  24,  1917,  c.  40,  §  9.)  Same;  airships;  guns; 
buildings  and  vehicles. 

During  the  existing  emergency  authority  is  hereby  given  to  the 
President,  through  the  War  Department,  for  the  purchase,  man- 
ufacture, maintenance,  repair,  and  operation  of  airships  and  other 
aerial  machines,  including  instruments  and  appliances  of  every  sort 
and  description  necessary  for  the  operation,  construction,  or  equip- 
ment of  all  types  of  aircraft,  including  guns,  armament,  ammuni- 
tion, and  all  necessary  spare  parts  and  equipment  connected  there- 
with; and  all  necessary  buildings  for  equipment  and  personnel  in 
the  Aviation  Section  and  for  the  purchase,  maintenance,  repair, 
and  operation,  through  the  Chief  Signal  Officer  of  the  Army,  of  all 
motor-propelled  passenger  and  equipment  carrying  Vehicles  which 
may  be  necessary  for  the  Aviation  Section  of  the  Signal  Corps. 

And  during  the  existing  emergency  authority  is  hereby  further 
given  for  the  establishment,  equipment,  maintenance,  and  opera- 
tion of  aviation  stations,  including  (a)  the  acquisition  of  land,  or 
any  interest  in  land,  with  any  buildings  and  improvements  thereon, 
by  purchase,  lease,  donation,  condemnation,  or  otherwise:  Pro- 
vided, That  by  order  of  the  President  any  unappropriated  or  re- 
served public  lands  may  be  reserved  from  entry,  designated,  and 
used  for  such  aviation  stations ;  (b)  the  improvement  of  such  land 
by  clearing,  grading,  draining,  seeding,  and  otherwise  making  the 
same  suitable  for  the  purpose  intended ;  (c)  the  construction,  main- 
tenance, and  repair  of  permanent  or  temporary  barracks,  quarters, 
hospitals,  mess  houses,  administration,  instructional  and  recrea- 
tional buildings,  hangars,  magazines,  storehouses,  sheds,  shops, 
garages,  boathouses,  docks,  radio  stations,  laboratories,  observa- 
tion stations,  and  all  other  buildings  and  structures  necessary  or 
advisable ;  (d)  procuring  and  introducing  water,  electric  light  and 
power,  telephones,  telegraph,  and  sewerage  to  aviation  stations  and 
buildings  and  structures  thereon  by  the  extension  of  existing  sys- 
tems or  the  creation  of  new  systems  and  their  maintenance,  opera- 
tion and  repair,  installation  of  plumbing,  electric  fixtures  and  tele- 
phones, fire  apparatus  and  fire  alarm  systems  and  the  maintenance, 
operation  and  repair  of  all  such  systems,  fixtures  and  apparatus ; 
(e)  construction  and  repair  of  roads,  walks,  sea  walls,  breakwaters, 
bridges,  and  wharves,  dredging,  filling  and  otherwise  improving 
land  and  water  sites ;  (f )  purchase  of  stoves  and  other  cooking  and 
heating  apparatus,  kitchen  and  tableware,  and  furniture  and  equip- 
ment for  kitchens,  mess  halls,  offices,  quarters,  barracks,  hospitals, 
and  other  buildings,  screens,  lockers,  refrigerators,  and  all  other 
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necessary  equipment;  (g)  purchase  of  gasoline,  oil,  fuel,  and  all 
supplies  of  every  kind  and  character  necessary  or  advisable  for 
maintenance  and  operation  of  aviation  stations,  including  electric 
light  and  power,  telephones^  water  supply  and  sewerage  service ; 
(h)  purchase  and  manufacture  and  installation  of  all  kinds  of  ma- 
chinery, tools,  material,  supplies,  and  equipment  for  construction, 
maintenance,  and  repair  of  aircraft,  buildings,  and  improvements 
at  aviation  stations,  or  property  or  appliances  used  in  connection 
with  aviation. 

And  also  for  the  purchase  or  manufacture  and  issue  of  special 
clothing,  wearing  apparel,  and  similar  equipment  for  aviation  pur- 
poses. 

And  also  for  the  actual  and  necessary  expenses  of  officers,  en- 
listed men,  and  civilian  employees  of  the  Army  and  authorized 
agents  sent  on  special  duty  at  home  and  abroad  for  aviation  pur- 
poses, including  observation  and  investigation  of  foreign  Aiilitary 
operations  and  organization,  manufacture  of  aircraft,  and  engines, 
also  special  courses  in  foreign  aviation  schools  and  manufacturing 
establishments,  to  be  paid  upon  certificates  of  the  Secretary  of  War 
certifying  that  the  expenditures  were  necessary  for  military  pur- 
poses. 

And  also  for  vocational  training,  including  employment  of  neces- 
sary civilian  instructors  in  important  trades  related  to  aviation, 
purchase  of  tools,  equipment,  materials,  and  machines  required 
for  such  training,  purchase  of  textbooks,  books  of  reference,  scien- 
tific and  professional  papers,  periodicals  and  magazines,  and  in- 
struments and  material  for  theoretical  and  practical  instruction  at 
aviation  schools  and  stations,  and  all  other  means  to  carry  out  the 
provisions  of  section  twenty-seven  of  the  Act  approved  June  third, 
nineteen  hundred  and  sixteen,  authorizing,  in  addition  to  the  mili- 
tary training  of  soldiers  while  in  active  service,  means  for  securing 
educational  and  vocational  training  of  a  character  to  increase  their 
military  efficiency  and  enable  them  to  return  to  civil  life  better 
equipped  for  industrial,  commercial,  and  general  business  occupa- 
tions. 

And  also  to  pay  and  otherwise  provide  for  such  officers  of  the 
Officers*  Reserve  Corps  of  the  Aviation  Section  of  the  Signal  Corps 
and  such  enlisted  men  of  the  Enlisted  Reserve  Corps  of  the  Avia- 
tion Section  of  the  Signal  Corps  as  may  be  called  into  active  serv- 
ice and  such  enlisted  men  as  may  be  enlisted  in  the  Aviation  Sec- 
tion of  the  Signal  Corps  under  the  provisions  of  section  two  of  the 
Act  to  increase  temporarily  the  military  establishment  of  the 
United  States,  approved  May  eighteenth,  nineteen  hundred  and 
seventeen,  or  any  subsequent  Act  temporarily  increasing  the  com* 
missioned  or  enlisted  personnel  of  the  Aviation  Section  of  the  Sig- 
^^1  Corps  and  such  civilian  employees  as  may  be  necessary,  for 
^"e  payment  of  their  traveling  and  other  necessary  expenses  when 
not  traveling  with  troops :  Provided,  That  hereafter  all  reserve  of- 
ficers and  enlisted  men  of  the  Aviation  Section  of  the  Signal  Corps 
shall  be  paid  by  Quartermaster  Corps  disbursing  officers  from 
funds  transferred  to  their  credit  from  Signal  Corps  appropriations. 

And  also  for  the  payment  of  all  expenses  in  connection  with  the 
development  of  suitable  types  of  aviation  engines,  airplanes,  and 
other  aircraft  appurtenances,  including  the  cost  of  sample  engines, 
airplanes,  and  appurtenances,  cost  of  any  patents  and  other  rights 
therein,  and  costs  of  investigation,  experimentation,  and  research 
^n  respect  thereto. 

And  also  for  the  payment  of  all  expenses  in  connection  with  the 
creation,  expansion,  acquisition,  and  development  of  plants,  fac- 
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tories,  and  establishments  for  the  manufacture  of  airplanes,  air- 
craft, engines,  and  appurtenances,  including  provision  for  the  pur- 
chase or  lease  of  land  with  the  buildings  thereon,  construction  of 
permanent  or  temporary  buildings  for  all  purposes,  purchase  of 
machinery,  tools,  and  employment  of  operatives,  together  with  all 
administrative  expenses  necessary,  the  purchase  and  supply  of  raw 
and  semifinished  materials  and  of  fuel  and  all  other  things  neces- 
sary for  creating  and  extending  the  production  of  airplanes,  air 
craft,  engines,  and  all  appurtenances. 

And  also  for  creating,  maintaining,  and  operating  at  technical 
schools  and  colleges  courses  of  instruction  for  aviation  students, 
including  cost  of  instruction,  equipment,  and  supplies  necessary  for 
instruction  and  subsistence  of  students  while  receiving  such  in- 
struction. 

Provided,  That,  subject  to  the  approval  of  the  Secretary  of  War, 
motor-propelled  vehicles,  airplanes,  engines,  parts  thereof,  and  ap- 
purtenances may  be  exchanged  in  part  payment  for  new  equip- 
ment of  the  same  or  similar  character  to  be  used  for  the  same  pur- 
pose as  those  proposed  to  be  exchanged. 

Provided  further,  That  during  the  present  emergency,  officers 
and  enlisted  men  of  foreign  armies  attached  to  the  Aviation  Sec-  * 
tion  of  the  Signal  Corps  as  instructors  or  inspectors  when  traveling 
in  the  United  States  on  official  business  pertaining  to  the  Aviation 
Section  of  the  Signal  Corps  shall  be  authorized,  from  funds  ap- 
propriated by  this  Act,  the  same  mileage  and  transportation  al- 
lowances as  are  authorized  for  officers  or  enlisted  men  of  the  Reg- 
ular Army.    (40  Stat.  245.) 

See  note  to  §  1867f,  ante. 

§  1867o.  (Act  July  24,  1917,  c.  40,  §  10.)     Same;  increase;  appro- 
priation. 

For  t\^e  purpose  of  carrying  this  Act  into  effect  the  sum  of  $640,- 
000,000  is  hereby  appropriated  out  of  any  funds  in  the  Treasury  not 
otherwise  appropriated,  to  be  available  until  June  thirtieth,  nine- 
teen hundred  and  eighteen.    (40  Stat.  247.) 
See  note  to  §  1867f,  ante. 

§  1867p.  (Act  July  9,  1918,  c.  143.)  Signal  Corps;  qualifications 
for  service  in  aviation  service. 
No  person  otherwise  qualified  for  service  as  a  cadet,  pilot,  mili- 
tary aviator,  or  other  officer  in  the  aviation  service,  shall  be  barred 
from  such  service  by  reason  of  not  bqing  equipped  with  a  college 
education.     (40  Stat.  849.) 

ThiB  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1911), 
cited  aboye. 

§  1868a.  (Act  June  3,  1916,  c.  134,  §  15,  as  amended  Act  May  12, 
1917,  c.  12,  and  Act  May  25,  1918,  c.  85.)  The  chaplains. 
The  President  is  authorized  to  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  chaplains  in  the  Army  at  the  rate  of 
not  to  exceed,  including  chaplains  now  in  the  service,  one  for 
each  one  thousand  two  hundred  officers  and  men  in  all  branches 
of  the  Military  Establishment,  with  rank,  pay,  and  allowances  as 
now  authorized  by  law:  Provided,  That  there  shall  be  assigned 
at  least  one  chaplain  for  each  regiment  of  Cavalry,  Infantry,  Field 
Artillery,  and  Engineers:  Provided  further,  That  the  persons  ap- 
pointed under  this  Act  shall  be  duly  accredited  by  some  religious 
denomination  or  organization  and  of  good  standing  therein,  un- 
der such  regulations  as  may  be  prescribed  by  the  Secretary  of 
War:  And  provided  further.  That  no  person  shall  be  appointed 
chaplain  in  the  Army  who  on  the  date  of  appointment  is  more 
than  forty-five  years  of  age.    (39  Stat.  176,  40  Stat.  72,  561.) 
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§  1868b.  (Act  Oct.  6,  1917,  c.  94.)     The  chaplains;    chaplains  at 

large. 
The  President  may  appoint  for  service  during  the  present  emer- 
gency not  exceeding  twenty  chaplains  at  large  for  the  United  States 
Army  representing  religious  sects  not  recognized  in  the  apportion- 
ment of  chaplains  now  recognized  by  law :  Provided,  That  no  per- 
son shall  be  eligible  to  such  appointment  unless  he  be  at  the  time 
of  his  appointment  a  citizen  of  the  United  States.     (40  Stat.  394.) 

This  was  an  act  entitled  "An  act  authorizing  the  appointment  of  chaplains 
at  large  for.  tiie  United  States  Army/'  cited  above. 

§  1881a.  (Act  June  3,  1916,  c.  134,  §  37,  as  amended,  Act  May  12, 
1917,  c.  12.)     The  Officers'  Reserve  Corps. 

For  the  purpose  of  securing  a  reserve  of  officers  available  for 
service  as  temporary  officers  m  the  Regular  Army,  as  provided  for 
in  this  Act  and  in  section  eight  of  the  Act  approved  April  twenty- 
fifth,  nineteen  hundred  and  fourteen,  as  officers  of  the  Quartermas- 
ter Corps  and  other  staff  corps  and  departments,  as  officers  for  re- 
cruit rendezvous  and  depots,  and  as  officers  of  volunteers,  there 
shall  be  organized,  under  such  rules  and  regulations  as  the  Presi- 
dent may  prescribe  not  inconsistent  with  the  provisions  of  this  Act, 
an  Officers'  Reserve  Corps  of  the  Regular  Army.  Said  corps  shall 
consist  of  sections  corresponding  to  the  various  arms,  staff  corps, 
and  departments  of  the  Regular  Army.  Except  as  otherwise  here- 
in provided,  a  member  of  the  Officers'  Reserve  Corps  shall  not  be 
subject  to  call  for  service  in  time  of  peace,  and  whenever  called 
upon  for  service  shall  not,  without  his  consent,  be  so  called  in  a 
lower  grade  than  that  held  by  him  in  said  reserve  corps. 

The  President  alone  shall  be  authorized  to  appoint  and  commis- 
sion as  reserve  officers  in  the  various  sections  of  the  Officers'  Re- 
serve Corps,  in  all  grades  up  to  and  including  that  of  major,  such 
citizens  as,  upon  examination  prescribed  by  the  President,  shall  be 
found  physically,  mentally,  and  morally  qualified  to  hold  such  com- 
missions :  Provided,  That  the  proportion  of  officers  in  any  section 
of  the  Officers'  Reserve  Corps  shall  not  exceed  the  proportion  for 
the  same  grade  in  the  corresponding  arm,  corps,  or  department  of 
the  Regular  Army,  except  that  the  number  commissioned  in  the 
lowest  authorized  grade  in  ar\y  section  of  the  Officers'  Reserve 
Corps  shall  not  be  limited. 

A^U  persons  now  carried  as  duly  qualified  and  registered  pursu- 
ant to  section  twenty-three  of  the  Act  of  Congress  approved  Janu- 
ary twenty-first,  nineteen  hundred  and  three,  shall,  for  a  period  of 
three  years  after  the  passage  of  this  Act,  be  eligible  for  appoint- 
ment in  the  Officers'  Reserve  Corps  in  the  section  corresponding  to 
•  the  arm,  corps,  or  departmefrit  for  which  they  have  been  found 
qualified,  without  further  examination,  except  a  physical  examina- 
tion, and  subject  to  the  limitations  as  to  age  and  rank  herein  pre- 
scribed:   Provided,  That  any  person  who  on  June  third,  nineteen 
hundred  and  sixteen,  was  carried  as  qualified  and  registered  in  the 
g^rade  of  colonel  or  lieutenant  colonel  pursuant  to  the  provisions  of 
the  Act  of  January  twenty-first,  nineteen  hundred  and  three,  ox  any 
person  holding  a  commission  as  colonel  or  lieutenant  colonel  in  the 
National  Guard  of  any  State,  Territory,  or  the  District  of  Columbia 
on  June  third,  nineteen  hundred  and  sixteen,  who  has  served  satis- 
factorily as  such  in  the  service  of  the  United  States  under  the  call 
of  May  ninth,  nineteen  hundred  and  sixteen,  or  that  of  June  eigh- 
teenth, nineteen  hundred  and  sixteen,  may  be  commissioned  or  re- 
commissioned  in  the  Officers'  Reserve  Corps  with  rank  for  which 
he  had  been  found  qualified  and  registered,  or  which  he  held  in  the 
National  Guard  on  June  third,  nineteen  hundred  and  sixteen,  or 

(473) 


§  1881a  THE  ARMY  (Tit.  14 

while  in  the  service  of  the  United  States;  but  when  such  person 
shall  become  thereafter  separated  from  the  Officers'  Reserve  Corps 
for  any  reason,  the  vacancy  so  caused  shall  not  be  filled  and  such 
office  shall  cease  and  determine. 

No  person  shall,  except  as  hereinafter  provided,  be  appointed  or 
reappointed  a  second  lieutenant  in  the  Officers'  Reserve  Corps  aft- 
er he  shall  have  reached*  the  age  of  thirty-two  years,  a  first  lieu- 
tenant after  he  shall  have  reached  the  age  of  thirty-six  years,  a  cap- 
tain after  he  shall  have  reached  the  age  of  forty  years,  or  a  major 
after  he  shall  have  reached  the  age  of  forty-five  years.  When  an 
officer  of  the  Reserve  Corps  shall  reach  the  age  limit  fixed  for  ap- 
pointment or  reappointment  in  the  grade  in  which  commissioned 
he  shall  be  honorably  discharged  from  the  service  of  the  United 
States,  and  be  entitled  to  retain  his  official  title  and,  on  occasions 
of  ceremony,  to  wear  the  uniform  of  the  highest  grade  he  shall 
have  held  in  the  Officers'  Reserve  Corps :  Provided,  That  nothing 
in  the  foregoing  provisions  as  to  the  ages  of  officers  shall  apply  to 
the  appointment  or  reappointment  of  officers  of  the  Quartermaster, 
Engineer,  Ordnance,  Signal,  Judge  Advocate,  and  Medical  sections 
of  said  Reserve  Corps. 

One  year  after  the  passage  of  this  Act  the  Medical  Reserve  Corps, 
as  now  constituted  by  law,  shall  cease  to  exist.  Members  thereof 
may  be  commissioned  in  the  Officers'  Reserve  Corps,  subject  to  the 
provisions  of  this  Act,  or  may  be  honorably  discharged  from  the 
service.  The  Secretary  of  War  may,  in  time  of  peace,  order  first 
lieutenants  of  the  medical  section  of  the  Officers'  Reserve  Corps, 
with  their  consent,  to  active  duty  yi  the  service  of  the  United  States 
in  such  numbers  as  the  public  interests  may  require  and  the  funds 
appropriated  may  permit,  and  may  relieve  them  from  such  duty 
when  their  services  are  no  longer  necessary.  While  on  such  duty 
they  shall  receive  the  pay  and  allowances,  including  pay  for  periods 
of  sickness  and  leaves  of  absence,  of  officers  of  corresponding  rank 
and  length  of  active  service  iti  the  Regular  Army. 

The  commissions  of  all  officers  of  the  Officers'  Reserve  Corps 
shall  be  in  force  for  a  period  of  five  years  unless  sooner  terminated 
in  the  discretion  of  the  President.  Such  officers  may  be  recommis- 
sioned,  either  in  the  same  or  higher  grades,  for  successive  periods 
of  five  years,  subject  to  such  examinations  and  qualifications  as  the 
President  may  prescribe  and  to  the  age  limits  prescribed  herein: 
Provided,  That  officers  of  the  Officers'  Reserve  Corps  shall  have 
rank  therein  in  the  various  sections  of  said  Reserve  Corps  accord- 
ing to  grades  and  to  length  of  service  in  their  grades.  (39  Sfat. 
189,  40  Stat.  73.) 

This  section  was  amended  by  Act  Ikftiy  12,  1917,  c  12,  cited  above,  by 
making  the  second  proviso,  which  originally  read  as  follows:  "Provided,  That 
any  person  carried  as  qualified  and  registered  in  the  grade  of  colonel  or  lieu- 
tenant colonel  pursuant  to  the  provisions  of  said  Act  on  the  date  when  this 
Act  becomes  effective  may  be  commissioned  and  recommissioned  in  the  Offi- 
cers* Reserve  Corps  with  the  rank  for  which  he  has  been  found  qualified  and 
registered,  but  when  such  person  thereafter  shall  become  separated  from  the 
Officers*  Reserve  Corps  for  any  reason  the  vacancy  so  caused  shall  not  be 
filled,  and  such  office  shall  cease  and  determine'*— read  as  set  forth  here. 

§  1881aa.  (Act  May  12,  1917,  c.  12.)  Same;  appointment  of  for- 
mer officers  to. 
Any  former  officer  of  the  Regular  Army,  the  Volunteer  Army, 
the  Organized  Militia,  or  the  National  Guard,  under  the  age  of 
sixty-four  years  and  who  has  resigned  or  been  honorably  dis- 
charged from  the  service  after  a  total  commissioned  service  of  not 
less  than  three  years  in  either  the  Regular  Army,  the  Volunteer 
Army,  the  Organized  Militia,  or  the  National  Guard,  may,  upon 
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such  examinatian  and  within  such  age  limits  as  may  be  pre- 
scribed by  the  President,  be  appointed  and  commissioned,  in  the 
discretion  of  the  President,  in  any  appropriate  arm,  staff  corps,  de- 
partment or  section  of  the  Officers'  Reserve  Corps,  with  rank 
not  more  than  one  grade  higher  than  any  previously  held  by  the 
officer  in  either  of  said  forces,  but  in  no  case  above  that  of  lieutenant 
colonel.    (40  Stat.  73.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1918» 
cited  above. 

§  1881aaa.  (Act  Oct  6,  1917»  c.  91.)  Officers'  Reserve  Corps  and 
National  Army ;  appointment  in,  to  certain  grades  in  designat- 
ed corps. 

During  the  existing  emergency  the  President  is  authorized,  in 
addition  to  the  grades  now  authorized,  to  appoint  in  the  Officers' 
Reserve  Corps  and  the  National  Army  in  the  grades  of  second  and 
first  lieutenant  in  the  Quartermaster  Corps ;  second  lieutenant  in 
the  Ordnance  Corps  and  Signal  Corps ;  second  lieutenant,  first  lieu- 
tenant, and  captain  in  The  Adjutant  General's  Department,  such 
citizens  as  shall  be  found  physically,  mentally,  and  morally  quali- 
fied for  appointment. 

During  the  existing  emergency  no  member  of  the  Officers'  Re- 
serve Corps  shall  be  discharged  by  reason  of  reaching  the  age  lim- 
its provided  in  section  thirty-seven  of  the  national  defense  Act  ap- 
proved June  third,  nineteen  hundred  and  sixteen.     (40  Stat.  393.) 

This  was  an  act  entitled  *'An  act  to  authorize  the  issuance  of  Reserve  Corps 
and  National  Army  commissions  in  the  lower  grades  of  staff  corps  and  to 
remove  the  fixed  age  limits  requiring  the  discharge  of  Reserve  Corps  officers,** 
cited  above. 

§  1881bb.  (Act  May  12,  1917r  c.  12.)  Officers*  Reserve  Corps; 
reconunission  of  certain  officers. 
Any  officer  of  the  Officers'  Reserve  Corps  called  for  service  with 
his  consent  in  a  lower  grade  than  that  held  by  him  in  said  Reserve 
Corps  shall,  subject  to  such  physical  examination  as  may  be  pre- 
scribed, be  considered  eligible  for  recommission  in  such  lower 
grade.    (40  Stat.  74.) 

'  This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1918, 
dted  above. 

§  1881cc.  (Act  May  12,  1917,  c.  12.)  Officers'  Reserve  Corps; 
leaves  of  absence  to  officers  and  employ6s  of  United  States  or 
District  of  Columbia. 

All  officers  and  employees  of  the  United  States  or  of  the  District 
of  Columbia  who  shall  be  members  of  the  Officers'  Reserve  Corps 
shall  be  entitled  to  leave  of  absence  from  their  respective  duties, 
without  loss  of  pay,  time,  or  efficiency  rating,  on  all  days  during 
which  they  shall  be  ordered  to  duty  with  troops  or  at  field  ex- 
ercises, or  for  instruction,  for  periods  not  to  exceed  fifteen  days 
in  any  one  calendar  year.    (40  Stat.  72.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1918, 
cited  aboye. 

§  1881CCC.  (Act  May  12,  1917,  c.  12.)  Same;  restoration  to  po- 
sitions of  employes  of  United  States  or  District  of  Columbia 
ordered  to  duty. 

Members  of  the  Officers'  Reserve  Corps  who  are  in  the  employ 
of  the  United  States  Government  or  of  the  District  of  Columbia 
and  who  are  ordered  to  duty  by  proper  authority  shall,  when  re- 
lieved from  duty,  be  restored  to  the  positions  held  by  them  when 
ordered  to  duty.    (40  Stat.  72.) 

This  was  a  further  proyision  of  the  •Army  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 
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§  1881f.  (Act  June  3,  1916,  c.  134,  §  42,  as  amended,  July  9,  1918,  c. 
143,  subchapter  XVII,  §  7.)  Same;  units  at  educational  in- 
stitutions. 
The  President  may,  upon  the  application  of  any  established  edu- 
cational institution  in  the  United  States  other  than  a  State  institu- 
tion described  in  section  forty  of  this  Act,  the  authorities  of  which 
agree  to  establish  and  maintain  a  two  years'  elective  or  compulsory 
course  of  military  training  as  a  minimum  for  its  physically  fit  male 
students,  which  course  when  entered  upon  by  any  student  shall, 
as  regards  such  student,  be  a  prerequisite  for  graduation,  establish 
and  maintain  at  such  institution  one  or  more  units  of  the  Reserve 
Officers'  Training  Corps:  Provided,  That  no  such  unit  shall  be 
established  or  maintained  at  any  such  institution  until  an  officer  of 
the  Army  shall  have  been  detailed  as  professor  of  military  science 
and  tactics,  nor  until  su«h  institution  shall  maintain  under  military 
instruction  at  least  one  hundred  physically  fit  male  students:  Pro- 
vided further,  That  upon  the  recommendation  of  the  professor  of 
military  science  and  tactics  of  any  such  institution,  the  authorities 
thereof  may  discharge  a  member  of  the  Reserve  Officers'  Training 
Corps  from  such  corps  and  from  the  necessity  of  completing  the 
course  of  military  training  as  a  prerequisite  to  graduation.  (39 
Stat  191.    40  Stat.  891.) 

This  section  was  amended  by  Act  July  9»  1918,  c.  143,  subchapter  XVII, 
I  7,  cited  above,  by  adding  thereto  the  last  proviso,  as  set  forth  above. 

§  1881  jj.  (Act  April  17,  1918,  c.  56,  §  1.)  Same;  units  at  educa- 
tional institutions;  Act  June  3,  1916,  c.  134,  §§  4.5,  46,  56,  sus- 
pended. 

Sections  forty-five,  forty-six,  and  fifty-six  of  an  Act  entitled  "An 
Act  for  making  further  and  more  e'ff actual  provision  for  the  na- 
tional defense,  and  for  other  purposes,"  approved  June  third,  nine- 
teen hundred  and  sixteen,  be,  and  they  hereby  are,  suspended 
for  and  during  the  period  of  the  present  war,  but  for  such  period 
only,  and  that  upon  the  termination  of  said  war  said  suspension 
shall  cease  and  terminate  and  said  sections  shall  thereupon  be  and 
become  reinstated  and  of  the  same  force  and  effect  as  if  this  sus- 
pension had  not  been  made.    (40  Stat.  531.) 

This  section,  and  the  two  sections  next  following,  were  part  of  an  act  en- 
titled "An  act  to  suspend  for  the  period  of  the  present  war  sections  forty-five, 
forty-six,  and  fifty-six  of  an  act  entitled  *An  act  for  making  further  and  more 
effectual  provision  for  the  national  defense,  and  for  other  purposes,'  approved 
June  third,  nineteen  hundred  and  sixteen,  and  for  other  purposes,*'  cited  above. 
Section  4  of  said  act  is  set  forth  post,  §  22S9aa. 

§  1881  jjj.  (Act  April  17,  1918,  c.  56,  §  2.)  Same;  units  at  educa- 
tional institutions;  temporary  detail  of  officers  to. 
That  during  the  present  war  the  President  be,  and  he  hereby  is, 
authorized  to  detail  such  number  of  officers  of  the  Army  of  the 
United  States,  either  active  or  retired,  not  above  the  grade  of 
colonel,  as  may  be  necessary  for  duty  as  professors  and  assist- 
ant professors  of  military  science  and  tactics  at  institutions  where 
one  or  more  units  of  the  Reserve  Officers'  Training  Corps  are  main- 
tained ;  but  the  total  number  of  active  officers  so  detailed  at  edu- 
cational institutions  shall  not  exceed  one  thousand,  and  no  officer 
shall  be  so  detailed  who  has  not  had  at  least  one  year's  commis- 
sioned service  in  the  Army  of  the  United  States.  Retired  officers 
below  the  grade  of  lieutenant  colonel  so  detailed  shall  receive  the 
full  pay  and  allowances  of  their  grade,  and  retired  officers  above 
the  grade  of  major  so  detailed  shall  receive  the  same  pay  and  al- 
lowances as  a  retired  major  would  receive  under  like  detail.  (40 
Stat.  531.) 

See  note  to  §  1881jj,  ante. 
(476) 


Ch.  1)  THE  ARMY  §   1884 

§  1881jjjj.  (Act  April  17,  1918,  c.  56,  §  3.)  Same;  units  at  educa- 
tional institutions;  temporary  detail  of  enlisted  men  to. 
That  during  the  present  war  the  President  be,  and  he  hereby  is, 
authorized  to  detail  for  duty  at  institutions  where  one  or  more  units 
of  the  Reserve  Officers'  Training  Corps  are  maintained  such  num- 
ber of  enlisted  men,  either  active  or  retired,  of  the  Army  of  the 
United  States  as  he  may  deem  necessary,  but  the  active  noncom- 
missioned officers  so  detailed  shall  have  had  at  least  one  year's 
active  service,  and  the  total  number  of  such  active  noncommission- 
ed officers  so  detailed  shall  not  exceed  three  thousand,  and  shall 
be  additional  in  their  respective  grades  to  those  otherwise  author- 
ized for  the  Army  of  the  United  States.  While  detailed  under  the 
provisions  of  this  section  retired  noncommissioned  officers  of  the 
Army  of  the  United  States  shall  receive  active  pay  and  allowances. 
(40  Stat.  532.) 

See  note  to  §  ISSljj,  ante. 

§  1881kk.  (Act  May  12,  1917,  c.  12.)     The  Reserve  Officers'  Train- 
ing Corps ;  units  at  educational  institutions ;  commutation  for 
umforms  supplied. 
The  Secretary  of  War  may,  in  his  discretion  and  under  such 
regulations  as  h^  may  prescribe,  permit  such  institutions  to  fur- 
nish their  own  uniforms  and  receive  as  commutation  therefor  the 
sum  allotted  by  the  Secretary  of  War  to  such  institutions  for  uni- 
forms.   (40  Stat.  71.) 

This  was  a  proviso  accompanying  an  appropriation  for  quartermaster  sup- 
plies and  equipment  for  institutions  of  learning  maintaining  units  of  the  Re- 
serve Officers'  Training  Corps  in  the  Army  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

§  1881a.  (Act  June  3,  1916,  c.  134,  §  51,  as  amended,  Act  July  9, 
1918,  c.  143,  subchapter  XVII,  §  8.)  Same ;  units  at  educational 
institutions;   graduates  as  officers  in  Officers'  Reserve  Corps. 

Any  physically  fit  male  citizen  of  the  United  States,  between  the 
ages  of  twenty-one  and  twenty-seven  years,  who  shall  have  gradu- 
ated prior  to  July  first,  nineteen  hundred  and  nineteen  from  any 
educational  institution  at  which  an  officer  of  the  Army  was  detailed 
as  professor  of  military  science  and  tactics,  and  who,  while  a  stu- 
dent at  such  institution,  completed  courses  of  military  training 
under  the  direction  of  such  professor  of  military  science  and  tactics 
substantially  equivalent  to  those  prescribed  pursuant  to  this  Act 
for  the  senior  division,  shall,  after  satisfactorily  completing  such 
additional  practical  military  training  as  th^  Secretary  of  War  shall 
prescribe,  be  eligible  for  appointment  to  the  Officers'  Reserve  Corps 
and  as  a  temporary  additional  second  lieutenant  in  accordance  with 
the  terms  of  this  Act.    (39  Stat.  193.    40  Stat.  891.) 

This  section  was  amended  by  Act  July  9,  1918,  c.  143,  subchapter  XVII, 
i  8,  cited  above,  by  striking  out,  after  the  words,  "who  shall  have  graduated," 
the  words  "prior  to  the  passage  of  this  Act,"  and  substituting  therefor  the 
words  "prior  to  July  first,  nineteen  hundred  and  nineteen." 

ENUSTMENT  AND  DISCHARGE  OF  ENLISTED  MEN;   ARMY  RESERVE 

§  1884.  (R.  S.  §  1116.)     General  qualifications  for  enlistment. 

Validity  of  enlistment  In  general.—  801,  order  affirmed  Blackington  y.  U. 

See  Hoskins  v.  Pell,  239  F.  279,  152  O.  S.  (C.  O.  A.)  248  F.  124. 

C.  A  287,  L.  R.  A.  1917D,  1053.  Despite  this  section,  relator,  having 

Person,  enlisting  in  National  Guard  been  duly  certified  into  military  service 

Md  subsequently  drafted  into  federal  of  United  States  under  Selective  Draft 

service,  held  not  entitled  to  discharge,  Act,   is   not    entitled    to   discharge    on 

because  he  should  have  been  rejected,  ground    that    he    was    afflicted    with 

there  being  no  evidence  that  medical  ex-  disease  which  rendered  discharge  nec- 

aminer  acted  through  bias  or  hostility.  essary,   for  that   question   is   one   for 

Ex  parte  Blackington  (D.  C.)  245  F.  army.    In  re  Traina  (D.   C.)    248  F. 

1004. 
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§  1885a.  (Act  June  3,  1916,  c.  134, 

I.  Enlistment  of  minors.— This  sec- 
tion, if  applicable  to  enjistment  in  Na- 
tional Guard,  does  not  make  enlistment 
without  consent  void,  but  only  void- 
able by  parent.  Reed  v.  Cushman  (C. 
C.  A.)  251  F.  872. 

The  military  authorities  caiinot  de- 
tain an  enlisted  man  by  virtue  of  his 
contract  of  enlistment,  made  while  un- 
der military  age  and  terminlited  by  the 
election  of  his  parents  or  guardian. 
U.  S.  V.  Brown  (D.  C.)  242  F.  983. 

Under  this  section,  parent  of  minor 
under  18  years  of  age,  who  enlisted 
without  her  consent,  is,  in  absence  of 
other  reason  why  he  should  be  retained 
by  military  authorities  entitled  to 
judgment  releasing  such  minor  from 
control  of  military  authorities.  Ex 
parte  Foley  (D.  C.)  243  F.  470. 

Enlistment  of  minor,  without  written 
consent  of  parent  or  guardian,  held  not 
void  or  voidable  by  him,  though  he 
may  be  released  on  timely  application 
of  his  parent  or  guardian.  Ex  parte 
Dcital  (D.  C.)  243  F.  664. 

This  section  is  intended  for  benefit 
of  parent  or  guardian,  and  gives  no 
privilege  to  minor.  Ex  parte  Rush 
(D.  C.)  246  F.  172. 

21/2.  — —  Parents  outside  of  United 
States^— Where  a  minor  had  no  parent 
or  guardian  living  in  the  United  States 
when  he  enlisted,  the  subsequent  ar- 
rival of  his  mother  in  the  United 
States  could  not  have  any  retroactive 
effect  upon  the  prior  enlistment.  Ex 
parte  Dostal  (D.   C.)  243  F.  664. 

5.  — -  Military  8ervlce.^This  sec- 
tion applies  to  enlistments  of  minors 
under  18  in  the  National  Guard,  and 
such  enlistments  may  be  avoided  by  the 
parents  of  the  minors  who  did  not  con- 
sent. Hoskins  v.  Dickerson,  239  F. 
275,  152  C.  C.  A.  263,  L.  R.  A.  1917D, 
1056,  Ann.  Cas.  1917C,  776. ' 

Mother,  who  was  surviving  parent  of 
boy  under  18  who  enlisted  in  the  Na- 
tional Guard  and  was  mustered  into 
the  service  of  the  United  States,  held 
not  entitled,  under  Rev.  St.  §  1117  as 
modified  by  this  section,  to  secure  re- 
lease of  minor  though  he  misrepresent- 
ed his  age;  the  statutes  being  applica- 
ble only  to  the  regular  army.  Ex  parte 
Winfield  (D.  C.)  236  F.  552. 

9.  — —  Effect  of  oath  of  enlistment. 

— ^A  minor  under  16  years  who  attempts 
to  enlist  does  not  become  a  soldier. 
Hoskins  v.  Pell,  239  F.  279,  152  C.  C. 
A.  267,  L.  R.  A.  1917D,  1053. 

Where  minor  over  18  took  federal  en- 
listment oath,  defects  in  original  en- 
listment were  immaterial,  and  his  par- 
ent or  guardian  could  not  reclaim  his 
custody  or  control.  Ex  parte  Dostal 
(D.  C.)  243  F.  664. 

10.  — -  Ratification  of  enli8tment.Fi- 

Parent  or  guardian  of  enlisted  minor 
held  to  waive  statutory  requirement 
as  to  written  consent  by  acquiescing 
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with  knowledge  in  the  minor's  continu- 
ance in  the  service.  £x  parte  Dostal 
(D.  C.)  243  F.  664. 

I  i.  —  Right  to  diecharge  as  affect- 
ed by  pending  prosecution  for  violation 
of  military  law.^— A  minor  over  16  and 
under  18,  who  enlisted  in  the  National 
Guard  without  the  consent  of  his  par- 
ents, became  liable  to  punishment  for 
military  offenses,  despite  the  tight  of 
his  parents  to  avoid  the  enlistment. 
Hoskins  v.  Dickerson,  239  F.  275.  152 
C.  C.  A.  263,  L.  R.  A.  1917D,  1056. 
Ann.  Cas.  1917C,  776. 

A  military  tribunal  held  to  have  juris- 
diction to  try  offender,  under  military 
age  for  offenses  committed  before  fa- 
ther's election  to  terminate  enlistment, 
though  he  was  not  taken  into  custody 
until  after  such  election.  U.  S.  v. 
Brown  (D.  C.)  242  F.  983. 

Where  minor  under  18  years  of  age, 
who  enlisted  without  consent  of  his 
parents,  was,  before  they  obtained  his 
release  on  habeas  corpus,  arrested  for 
military  offense,  right  of  military  au- 
thorities to  punish  minor  for  military 
offense  was  not  affected  by  whether  ar- 
rest was  before  or  after  issue  and  serv- 
ice of  writ.  Ex  parte  Foley  (D.  C.) 
243  F.  470. 

Under  this  section,  minor  17  years 
old,  who  enlisted  without  guardian's 
consent,  misrepresenting  his  age,  be- 
comes de  jure  soldier,  and,  having  com- 
mitted military  offense,  cannot  be  dis- 
charged on  application  of  his  guardian 
until  expiation  of  such  offense.  Ex 
parte  Bush  (D.  C.)  246  F.  172. 

12.  — -  Right' to  disoharge  as  affect- 
ed  by  pending  prosecution  for  fraudu- 
lent enlistment.— Parents  of  minor,  who 
enlisted  without  their  knowledge  or 
consent,  held,  under  the  facts,  entitled 
to  his  discharge  on  habeas  corpus, 
though  after  they  demanded  his  dis- 
charge he  was  arrested  for  fraudulent 
enlistment.  Ex  parte  Avery  (D.  C.) 
235  F.  248. 

While  parent  of  minor  under  18  years 
of  age  was  entitled  under  National  De- 
fens^  Act  to  obtain  his  release  where 
he  enlisted  without  her  consent,  neveY-- 
theless  military  authorities  had  juris- 
diction to  try  such  minor  in  accordance 
with  Articles  of  War,  arts.  8,  9,  10,  12, 
and  54,  enacted  by  Act  June  29,  1916 
(Comp.  St.  1916,  §  2308a),  for  offense 
of  fraudulent  enlistment.  Ex  parte 
Foley  (D.  C.)  243  F.  470. 

13. Rights  as  affected  by  deseN 

tionw^Under  this  section,  guardian  of 
minor,  who  enlisted  when  under  18 
without  guardian's  consent,  cannot, 
more  than  year  after  enlistment,  se- 
cure ward's  discharge,  after  he  desert- 
ed and  was  arr^ested  to  await  cou^rt- 
martial  for  offense.  Ex  parte  Rush 
(D.  C.)  246  F.  172. 

14.  — —  Authority  and  Jurisdiction  to 
discharge.— The  parent  or  guardian  of 
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a  minor,  who  enlisted  without  his  con- 
seat  Ib  entitled  to  the  minor's  discharge 
on  habeas  corpus,  unless  there  are 
pending  charges  against  him  which  give 
a  court-martial  priority  of  jurisdiction. 
Ex  parte  Avery  (D.  C.)  235  F.  248. 

141/2.  Application     for     discharoe-F-. 

Only  parents  or  guardians  of  minor 
who  enlists  by  misrepresenting  his  age 


can    secure    his    discharge.    Ez    parte 
Winfield  (D.  C.)  236  T.  652. 

Application  by  parent  or  guardian  of 
enlisted  minor  for  his  release  must  be 
made  with  reasonable  diligence  and  aft- 
er commission  of  military  offense,  and 
especially  after  arrest  and  preferment 
of  charges,  the  application  is  too  late. 
Ex  parte  Dostal  (D.  C.)  243  F.  604. 


§  1886.  (R.  S.  §  1118,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Persons  not  to  be  enlisted. 

Cited    without    definite    application,      A.  267,  L.  R.  A.  1917D,  1053;  Ez  parte 
Hoskins  T.  Pen,  239  F.  279,  152  C.  C.      Rush  (D.  C.)  246  F.  172. 

§  1887.     [Repealed.] 

This  section,  which  was  R.  S.  S  1120, -was  repealed  by  a  provision  of  Act 
May  12,  1917,  c.  12,  40  Stat.  53. 

§  1887a.  [Repealed  in  part.] 

So  much  of  this  section  (a  provision  of  Act  June  3,  1916,  c.  134,  |  27)  as  au- 
thorized the  payment  to  postmasters  of  $5  for  each  recruit  secured  by  them 
and  accepted  by  the  Army,  Navy,  and  Marine  Corps,  was  repealed  by  Act 
July  2,  1918,  c.  117,  §11,  40  Stat.  754. 

§  1888.  (Act  Aug.  1,  1894,  c.  179,  §  2.)     Term  of  enlistment;  qual- 
ifications for  enlistment  and  re-enlistment. 


AIlens^-Enlisting  alien  cannot  avoid 
his  enlistment,  and  escape  'liability  for 
service  or  punishment,  especially  as 
Comp.  St.  1916,  §  1888,  is  limited  to 
enlistments  in  time  of  peace.  Ez  parte 
Dostal  (D.  C.)  243  F.  664. 


Support  of  parent.— That  an  enlisted 
soldier  has  a  mother,  of  whom  he  is 
the  only  support,  does  not  make  void 
his  contract  of  enlistment.  Ex  parte 
Dostel  (D.  C.)  243  F.  664. 


§  1891bb.  (Act  Feb.  28,  1919,  c.  '79.)  Enlistments  in  Regular 
Army;  repeal;  term  of  service ;  pay;  discharge. 
So  much  of  sections  seven  and  fourteen  of  the  Act  entitled  "An 
Act  to  authorize  the  President  to  increase  temporarily  the  Military 
Establishment  of  the  United  States/'  approved  May  eighteenth, 
nineteen  hundred  and  seventeen,  as  impose  restrictions  upon  enlist- 
ments in  the  Regular  Army,  are  hereby  repealed  in  so  far  as  they  ap- 
ply to  enlistments  and  reenlistments  in  the  Regular  Army  after  the 
date  of  approval  of  this  Act :  Provided,  That  from  and  after  the  ap- 
proval of  this  Act,  one-third  of  the  enlistments  in  the  Regular 
Army  of  the  United  States  shall  be  for  a  period  of  one  year,  and 
the  remaining  two-thirds  thereof  shall  be  for  the  period  of  three 
years.  Any  person  enlisting  under  the  provisions  of  this  Act  shall 
not  be  required  to  serve  with  the  reserves.  The  pay  of  the  men 
enlisted  hereunder  shall  be  the  same  as  that  provided  by  the  Act  en- 
titled "An  act  to  authorize  the  President  to  increase  temporarily 
the  Military  Establishment  of  the  United  States,"  approved  .May 
18,  1917:  Provided  further,  That  after  the  expiration  of  one  year 
those  enlisting  for  the  period  of  three  years  may  be  discharged 
in  the  discretion  of  the  Secretary  of  War  under  such  rules  and 
regulations  as  may  be  prescribed  by  him  after  one  year  of  service. 
(40  Stat  1211.) 

This  section  is  an  act  entitled  "An  act  to  authorize  the  resumption  of  volun- 
tary enlistment  in  the  Regular  Army,  and  for  other  purposes,"  cited  above. 

For  Act  May  18, 1917,  c.  15,  §  7,  referred  to  in  this  section,  see  post,  %  2044g. 
Section  14  of  said  act,  also  referred  to  in  this  section,  suspends  all  laws  and 
parts  of  laws  in  conflict  with  the  provisions  of  the  act  during  the  emergency. 

§  1891c.  (Act   May    12,    1917,   c.   12.)     Reenlistment   of   enlisted 
men  discharged  to  accept  commissions  in  National  Guard. 
That  the  enlisted  men  who  were  discharged  from  the  Army  to  ac- 
cept a  commission  in  the  National  Guard,  or  in  any  volunteer  force 
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that  may  be  authorized  in  the  future,  at  the  call  of  the  President, 
June  eighteenth,  nineteen  hundred  and  sixteen,  be  restored  to  their 
original  status  upon  reenlisting  in  the  Regular  Army:  Provided, 
That  they  reenlist  within  three  months  from  date  of  muster  out 
of  the  United  States  Service,  and  that  in  computing  service  for  re- 
tirement and  continuous  service  pay,  service  as  an  officer  in  the 
National  Guard,  or  in  any  volunteer  force  that  may  be  authorized 
in  the  future,  while  in  the  service  of  the  United  States,  be  counted. 
(40  Stat.  74.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1918,  cited  above. 

§  1891d.  (Act  May  12,  1917,  c.  12.)  Computation  of  continuous 
service  pay  of  discharged  enlisted  men  serving  as  officers  of 
National  Guard. 
Hereafter  any,  enlisted  man  of  the  Army  who  shall  be  discharged 
to  enable  him  to  accept  a  commission  in  the  Officers'  Reserve  Corps, 
or  in  any  National  Guard  or  militia  organization,  or  in  any  volun- 
teer force  that  may  be  authorized  in  the  future,  and  who  shall  en- 
list in  the  Army  within  three  months  after  the  termination  of  his 
connection  as  an  officer  with  that  corps  or  with  any  organization 
of  the  National  Guard  or  militia,  or  a  volunteer  force,  or  during 
the  continuation  of  his  connection  therewith,  as  an  officer,  shall, 
in  computing  continuous  service  pay  now  authorized  by  law,  be 
entitled  to  credit  for  the  period  of  time  actually  served  by  him 
prior  to  said  discharge,  and  in  computing  service  for  retirement 
and  continuous  service  pay,  service  as  an  officer  of  the  National  Guard, 
while  in  the  service  of  the  United  States,  service  in  any  volunteer  force, 
arid  service  in  the  Officers'  Reserve  Corps  in  active  service  shall  be 
counted.    (40  Stat.  74.) 

Thi»  was  a  further  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

§  1891dd.  (Act  March  30,  1918,  c.  37.)  Enlistment  of  men  dis- 
charged to  accept  commissions  on  termination  of  service ;  com- 
putation of  service  for  retirement  and  continuous  service  pay. 
Any  enlisted  man  of  the  Army  of  the  United  States  who  has 
heretofore  been,  or  shall  hereafter  be,  discharged  to  accept  a  com- 
mission in  any  component  part  of  the  Army  of  the  United  States, 
and  who  shall  tender  himself  for  enlistment  within  three  months 
after  the  termination  of  his  commissioned  service,  shall,  subject  to 
such  examination  for  enlistment  as  is  provided  by  law  or  regula- 
tion,, be  accepted  and  be  restored  to  the  grade  held  by  him  before 
being  discharged  to  accept  such  commission;  and  in  computing 
service  for  retirement  and  continuous-service  pay  he  shalbbe  cred- 
ited with  all  time  served  with  the  forces  of  the  United  States,  and 
his  service  shall  be  deemed  continuous,  notwithstanding  the  inter- 
ruption thereof  by  the  changes  of  status  provided  for  herein.  (40 
Stat.  501.) 

This  was  an  act  entitled  "An  act  to  provide  for  restoration  to  their  former 
grades  of  enlisted  men  discharged  to  accept  commissions,  and  for  other  pur- 
poses," cited  above. 

§  1891c.  (Act  March  16,  1918,  c.  23.)     Furloughs  to  enlisted  men. 

That,  whenever  during  the  continuance  of  the  present  war  in  the 
opinion  of  the  Secretary  of  War  the  interests  of  the  service  or  the 
national  security  and  defense  render  it  necessary  or  desirable,  the 
Secretary  of  War  be,  and  he  hereby  is,  authorized  to  grant  fur- 
loughs to  enlisted  men  of  the  Army  of  the  United  States  with  or 
without  pay  and  allowances  or  with  partial  pay  and  allowances, 
and,  for  such  periods  as  he  may  designate,  to  permit  said  enlisted 
men  to  engage  in  civil  occupations  and  pursuits;  Provided,  That 
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such  furloughs  shall  be  granted  only  upon  the  voluntary  applica- 
tion of  such  enlisted  men  under  regulations  to  be  prescribed  by  the 
Secretary  of  War.    (40  Stat.  450.) 

This  was  an  act  entitied  "An  act  to  authorize  the  Secretary  of  War  to 
grant  furloughs  without  pay  and  allowances  to  enlisted  men  of  the  Army 
of  the  United  States/'  cited  above.  ' 

§  1892.  (Act  Aug.  24»  1912,  c.  391,  §  2.)  Composition  of  Army  Re- 
serve. 

Certificate  of  furiough.— Certificate  of  mitted   to   citizenship   under  Rev.   St. 

furloagh  granted  to  applicant  for  citi-  2166  (Comp.  St  1916,  i  4355).    In  re 

zenship  after  three  years'  service  with  Markun  (D.  G.)  232  F.  1018. 
army,  pursuant  to  this  section,  held  not 

honorable  discharge,  within  Articles  of  Dlscharoe.— See  notes  to  Comp.  St. 

War,  and  so  applicant  could  not  be  ad-  1916,  i  2308a,  art.  106. 

§  1892b.  (Act  June  3,  1916,  c.  134,  §  31,  as  amended,  Act  July  9, 
1918,  c.  143,  subchapter  XVII,  §  6.)  Composition  of  the  Regu- 
lar Army  Reserve ;  assignment  of  members  to  Regular  Army 
organizations. 

The  President  is  authorized  to  assign  members  of  the  Regular 
Army  Reserve  as  reserves  to  particular  organizations  of  the  Regu- 
lar Army,  or  to  organize  the  Regular  Army  Reserve,  or  any  part 
thereof,  into  units  or  detachments  of  any  arm,  corps,  or  department  in 
such  manner  as  he  may  prescribe,  and  to  assign  to  such  units  and 
detachments  officers  of  the  Regular  Army  or  of  the  Officers'  Re- 
serve Corps  herein  provided  for ;  and  he  may  summon  the  Regular 
Army  Reserve  or  any  part  thereof  for  field  training  for  a  period  not 
exceeding  fifteen  days  in  each  year,  the  reservists  to  receive  from 
the  date  of  their  departure  to  place  where  ordered  pay  and  allow- 
ances at  the  rate  of  their  respective  grades  in  the  Regular  Army, 
transportation,  and  reimbursement  of  cost  of  subsistence  at  such 
rate  as  may  be  fixed  by  the  Secretary  of  War  during  travel  from 
home  to  place  where  ordered  and  return  to  home,  and  subsistence 
in  kind  during  period  not  in  transit  and  while  in  service ;  and  in 
the  event  of  actual  or  threatened  hostilities  he  may  mobilize  the 
Regular  Army  Reserve  in  such  manner  as  he  may  determine,  and 
thereafter  retain  it,  or  any  part  thereof,  in  active  service  for  such 

?eriod  as  he  may  determine  the  conditions  demand:  Provided, 
'hat  all  enlistments  in  the  Regular  Army,  including  those  in  the 
Regular  Army  Reserve,  which  are  in  force  on  the  date  of  the  out- 
break of  war  shall  continue  in  force  for  one  year,  unless  sooner 
terminated  by  order  of  the  Secretary  of  War,  but  nothing  herein 
shall  be  construed  to  shorten  the  time  of  enlistment  prescribed: 
Provided  further.  That  subject  to  such  regulations  as  the  Presi- 
dent may  prescribe  for  their  proper  identification,  and  location,  and 
physical  condition,  the  members  of  the  Regular  Army  Reserve 
shall  be  paid  semiannually  at  the  rate  of  $24  a  year  while  in  the  re- 
serve.   (39  Stat.  187.    40  Stat.  890.) 

This  action  was  amended  by  Act  July  9,  1918,  c.  143,  subchapter  XVII,  f 
6,  cited  above,  by  striking  out,  after  the  words  "the  reservists  ta  receive," 
the  words  "travel  expenses  and  pay  at  the  rate  of  their  respective  grades  in 
the  Regular  Army  during  such  periods  of  training,'*  and  substituting  therefor 
the  words  as  set  forth  above. 

§  1892e.  (Act  June  3,  1916,  c.  134,  §  55,  as  amended.  Act  July  9, 
1918,  c.  143,  subchapter  XVlI,  §  9.)     The  Enlisted  Reserve 
Corps. 
For  the  purpose  of  securing  an  additional  reserve  of  enlisted 
men  for  military  service  with  the  Engineer,  Signal,  and  Quarter- 
master Corps  and  the  Ordnance  and  Medical  Departments  of  the 
Regular  Army,  an  Enlisted  Reserve  Corps,  to  consist  of  such  num- 
ber of  enlisted  men  of  such  grade  or  grades  as  may  be  designated 
Supp.U.S.CoMP.'19— 31  (481) 
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by  the  President  from  time  to  time,  is  hereby  authorized,  such 
authorization  to  be  effective  on  and  after  the  first  day  of  July,  nine- 
teen hundred  and  sixteen. 

There  may  be  enlisted  in  the  grade  or  grades  hereinbefore  spec- 
ified, for  a  period  of  four  years,  under  such  rules  as  may  be  pre- 
scribed by  the  President,  citizen^  of  the  United  States,  or  persons 
who  have  declared  their  intentions  to  become  citizens  of  the  United 
States,  subject  to  such  physical,  educational,  and  practical  exami- 
nation as  may  be  prescribed  in  said  rules.  For  men  enlisting  in 
said  grade  Or  grades  certificates  of  enlistment  in  the  Enlisted  Re- 
serve Corps  shall  be  issued  by  The  Adjutant  General  of  the  Army, 
but  no  such  man  shall  be  enlisted  in  said  corps  unless  he  shall  be 
found  physically,  mentally,  and  morally  qualified  to  hold  such  cer- 
tificate and  unless  he  shall  be  between  the  ages  of  eighteen  and 
forty-five  years.  The  certificates  so  given  shall  confer  upon  the 
holders  when  called  into  active  service  or  for  purposes  of  instruc- 
tion and  training,  and  during  the  period  of  such  active  service,  in- 
struction, or  training,  all  the  authority,  rights,  and  privileges  of 
like  grades  of  the  Regular  Army.  Enlisted  men  of  the  Enlisted 
Reserve  Corps  shall  take  precedence  in  said  corps  according  to  the 
dates  of  their  certificates  of  enlistment  therein  and  when  called 
into  active  service  or  when  called  out  for  purposes  of  instruction 
or  training  shall  take  precedence  next  below  all  other  enlisted  men 
of  like  grades  in  the  Regular  Army.  And  the  Secretary  of  War  is 
hereby  authorized  to  issue  to  members  of  the  Enlisted  Reserve 
Corps  and  to  persons  who  have  participated  in  at  least  one  encamp- 
ment for  the  military  instruction  of  citizens,  conducted  under  the 
auspices  of  the  War  Department,  distinctive  rosettes  or  knots  de- 
signed for  wear  with  civilian  clothing,  and  whenever  a  rosette  or 
knot  issued  under  the  provisions  of  this  section  shall  have  been 
lost,  destroyed,  or  rendered  unfit  for  use  without  fault  or  neglect 
upon  the  part  of  the  person  to  whom  it  is  issued,  the  Secretary 
of  War  shall  cause  a  new  rosette  or  knot  to  be  issued  to  such  per- 
son without  charge  therefor.  Any  person  who  is  not  an  enlisted 
man  of  the  Enlisted  Reserve  Corps  and  shall  not  have  participated 
in  at  least  one  encampment  for  the  military  instruction  of  citizens, 
conducted  under  the  auspices  of  the  War  Department,  and  who 
shall  wear  such  rosette  or  knot  shall  be  guilty  of  misdemeanor  pun- 
ishable by  a  fine  of  not  exceeding  $300,  or  imprisonment  not  ex- 
ceeding six  months,  or  both. 

The  President  is  authorized  to  assign  members  of  the  Enlisted 
Reserve  Corps  as  reserves  to  particular  organizations  of  the  Reg- 
ular Army,  or  to  organize  the  Enlisted  Reserve  Corps,  or  any  part 
thereof,  into  units  or  detachments  of  any  arm,  corps,  or  department 
in  such  manner  as  he  may  prescribe,  and  to  assign  to  such  units 
and  detachments  officers  of  the  Regular  Army  or  of  the  Officers' 
Reserve  Corps,  herein  provided  for. 

To  the  extent  provided  from  time  to  time  by  appropriations  the 
Secretary  of  War  may  order  enlisted  men  of  the  Enlisted  Reserve 
Corps  to  active  service  for  purposes  of  instruction  or  training  for 
periods  not  to  exceed  fifteen  days  in  any  one  calendar  year:  Pro- 
vided, That,  with  the  consent  of  such  enlisted  men  and  within  the 
limits  of  funds  available  for  such  purposes,  such  periods  of  active 
service  may  be  extended  for  such  number  of  enlisted  men  as  may 
be  deemed  necessary. 

Enlisted  men  of  the  Enlisted  Reserve  Corps  shall  receive  the 
pay  and  allowances  of  their  respective  grades,  but  only  when  or- 
dered into  active  service  and  from  the  date  of  their  departure  to 
place  where  ordered,  transportation  and  reimbursement  of  cost  of 
subsistence  at  such  rate  as  may  be  fixed  by  the  Secretary  of  War 
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during  travel  from  home  to  place  where  ordered  and  return  home 
and  subsistence  in  kind  during  period  not  in  transit  and  while  in 
service:  Provided,  That  said  enlisted  men  shall  not  be  entitled  to 
retirement  or  retirement  pay:  Provided  further,  That  when  any 
enlisted  man  of  the  Enlisted  Reserve  Corps  shall  be  ordered  to  ac- 
tive service  for  purposes  of  instruction  or  training  he  may  be  paid 
at  any  time  after  the  date  such  order  shall  become  effective  for  the 
period  from  the  date  of  leaving  home  to  date  of  return  thereto  as 
determined  in  advance,  both  dates  inclusive,  and  s?uch  payment,  if 
otherwise  correct,  shall  pass  to  the  credit  of  the  disbursing  officer 
making  the  same. 

The  uniform  to  be  worn  by  enlisted  men  of  the  Enlisted  Reserve 
Corps,  except  corps  insignia,  shall  be  the  same  as  prescribed  for  en- 
listed men  of  the  Regular  Army  Reserve,  and  that  in  lieu  of  any 
money  allowance  for  clothing  there  shall  be  issued  to  each  enlisted 
man  of  the  Enlisted  Reserve  Corps  in  time  of  peace  such  articles  of 
clothing  and  equipment  as  the  President  may  direct:    Provided, 
That  any  clothing  or  other  equipment  issued  to  any  enlisted  man 
of  the  said  corps  shall  remain  the  property  of  the  United  States,  and 
in  case  of  loss  or  destruction  of  any  article,  the  article  so  lost  or 
destroyed  shall  be  replaced  by  issue  to  the  enlisted  man  and  the 
value  thereof  deducted  from  any  pay  due  or  to  become  due  him,  un- 
less it  shall  be  made  to  appear  that  such  loss  or  destruction  was  not 
due  to  neglect  or  other  fault  on  his  part:   Provided  further.  That 
any  clothing  or  other  equipment  issued  to  enlisted  men  of  the  En- 
listed   Reserve    Corps    which    shall    have    become     unserviceable 
through  ordinary  wear  and  tear  in  the  service  of  the  United  States 
shall  be  received  back  by  the  United  States  and  serviceable  like 
articles  issued  in  lieu  thereof:  Provided  further.  That  when  enlist- 
ed men  of  the  Enlisted  Reserve  Corps  shall  be  discharged  or  oth- 
erwise separated  from  the  service,  all  arms,  equipage,  clothing,  and 
other  property  issued  to  them  shall  be  accounted  for  under  such 
regulations  as  may  be  prescribed  by 'the  Secretary  of  War. 

Any  enlisted  man  of  the  Enlisted  Reserve  Corps  ordered  to  ac- 
tive service  or  for  purposes  of  instruction  or  training  shall,  from 
the  time  he  id  required  by  the  terms  of  the  order  to  obey  the  same, 
he  subject  to  the  laws  and  regulations  for  the  government  of  the 
•'^"ny  of  the  United  States. 

^he  Secretary  of  War  is  hereby  authorized  to  discharge  any  en- 
listed member  of  the  Enlisted  Reserve  Corps  when  his  services 
shall  be  no  longer  required,  or  when  he  shall  have  by  misconduct 
unfitted  himself  for  further  service  in  the  said  corps:  Provided, 
Ihat  any  enlisted  man  of  said  corps  who  shall  be  ordered  upon  ac- 
tive duty  as  herein  provided  and  who  shall  willfully  fail  to  com- 
Pv  >vith  the  terms  of  the  order  so  given  him  shall,  in  addition  to 
^^y  other  penalty  to  which  he  may  be  subject,  forfeit  his  certificate 
01  enlistment. 

^^  time  of  actual  or  threatened  hostilities  the  President  may  or- 
der the  Enlisted  Reserve  Corps,  in  such  numbers  and  at  such  times 
as  may  be  considered  necessary,  to  active  service  with  the  Regular 
^^^y,  and  while  on  such  service  members  of  said  corps  shall  ex- 
ercise   command  appropriate  to  their  several  grades   and   rank  in 
the  Organizations  to  which  they  shall  be  assigned  and  shall  be  en- 
titled to  the  pay  and  allowances  of  the  corresponding  grades  in  the 
Regular  Armyy  with  increase  of  pay  for  length  of  service  as  now 
allowed  by  law  for  the  Regular  Army :  Provided,  That  tipon  a  call 
W  the  President  for  a  volunteer  force  the  members  of  the  Enlist- 
ed Reserve  Corps  may  be  mustered  into  the  service  of  the  United 
States  as  volunteers  for  duty  with  the  Army  in  the  grades  held  by 
them  in  the  said  corps,  and  shall  be  entitled  to  the  pay  and  allow 
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ances  of  the  corresponding  grades  in  the  Regular  Army,  with  in- 
crease of  pay  for  length  of  service,  as  now  provided  by  law  for  the 
Regular  Army:  And  provided  further,  That  enlisted  men  of  the 
Enlisted  Reserve  Corps  shall  not  acquire  by  virtue  of  issuance  of 
certificates  of  enlistment  to  them  a  vested  right  to  be  mustered 
into  the  volunteer  service  of  the  United  States.  (39  Stat.  195.  40 
Stat.  891.) 

This  section  was  amended  by  Act  July  9,  1918,  c.  143,  subchapter  XVII* 
I  9,  cited  above,  by  changing  the  fifth  paragraph  thereof  to  read  as  set  forth 
above.  As  originally  enacted  said  paragraph  read  as  follows:  "Enlisted  men 
of  the  Enlisted  Reserve  Corps  shall  receive  the  pay  and  allowances  of  their 
respective  grades,  but  only  when  ordered  into  active  service,  including  the  time 
required  for  actual  travel  from  their  homes  to  the  places  to  which  ordered 
and  return  to  their  homes:  Provided,  That  said  enlisted  men  shall  not  be  en- 
titled to  retirement  or  retirement  pay,  nor  shall  they  be  entitled  to  pensions 
except  for  physical  disability  incurred  in  line  of  duty  while  in  active  service  or 
while  traveling  under  orders  of  competent  authority  to  or  from  designated 
places  of  duty." 

§  1892ee.  (Act  Oct  6,  1917,  c.  101.)  The  Enlisted  Reserve  Corps; 
enlistment  of  dental  students. 
All  regulations  concerning  the  enlistment  of  medical  students  in 
the  Enlisted  Reserve  Corps  and  their  continuance  in  their  college 
course  while  subject  to  call  to  active  service,  shall  apply  similarly 
to  dental  students.     (40  Stat.  397.) 

This  section  was  part  of  an  act  entitled  "An  act  to  provide  for  the  pro- 
motion of  first  lieutenants  in  the  Regular  Army  and  National  Guard  to  the 
grade  of  captain,  and  respecting  the  Dental  Corps  of  the  Army  and  Medical 
and  dental  students,  and  for  other  purposes/'  cited  above. 

PROMOTION,   DETAILS   TO    STAFF,   AND   APPOINTMENTS   FROM   EN 
LISTED   FORCE  AND   FROM  CIVIL  LIFE;    RANK  AND   PRECED- 
ENCE;   MEDALS  OF  HONOR;    CERTIFICATES  OF  MERIT;    MILI- 
TARY BADGES ;   PROTECTION  OF  THE  UNIFORM 

§  1895.  (Act  Oct.  1,  1890,  c.  1241,  §  1.)  Promotions  by  seniority, 
subject  to  examination.    ,  ^ 

Disqualifloatlon    of    senior    officer.—  next  lower  grade,  if,  in  his  opinion,  the 

l^is  section  does  not  make  it  obliga-  record  of  the  officer  has  been  such  as 

tory  upon  the  President  to  promote  to  to  indicate  that  he  is  disqualified  for 

a  vacancy  existing  in  the  grade  of  lieu-  promotion.    30  Op.  Atty.  Gen.  177. 
tenant  colonel  the  senior  officer  in  the 

§  1897.  (Act  Oct.  1,  1890,  c.  1241,  §  3,  as  amended.  Act  July  27, 
1892,  c.  269,  §  1.)     Examinations  for  promotion. 

Effect  of  sectioiiw— See  30  Op.  Atty. 
Gen.  177. 

§  1919a.  (Act  Aug.  31,  1918,  c.  166,  §  6.)  Enlisted  men;  commis- 
sions ;  admission  to  officers'  schools. 
Soldiers,  during  the  present  emergency,  regardless  of  age  and  ex- 
isting law  and  regulations,  shall  be  eligible  to  receive  commissions 
in  the  Army  of  the  United  States.  They  shall  likewise  be  eligible 
to  admission  to  officers'  schools  under  such  rules  and  regulations  as 
may  be  adopted  for  entrance  to  such  schools,  but  shall  not  be  barred 
therefrom  or  discriminated  against  on  account  of  age.  (40  Stat. 
956.) 

This  was  section  6  of  an  act  entitled  "An  act  amending  the  act  entitled  'An 
act  to  authorize  the  President  to  increase  temporarily  the  Military  E^stablish- 
ment  of  the  United  States,'  approved  May  eighteenth,  nineteen  hundred  and 
seventeen,''  cited  above. 

§  1920a.  (Act  June  3,  1916,  c.  134,  §  24,  as  amended,  Act  May  12, 
1917,  c.  12,  and  Act  July  9,  1918,  c.  143,  subchapter  XVII,  §  3.) 
Appointments  to  fill  vacancies  in  grade  of  second  lieutenant. 

Vacancies  in  the  grade  of  second  lieutenant,  however  arising,  in 
any  fiscal  year  shall  be  filled  by  appointment  in  the  following  or- 
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der:   (1)   Of  cadets  graduated  from  the  United  States  Military 
Academy  during  the  preceding  fiscal  year  for  whom  vacancies  did 
not  become  available  during  the  fiscal  year  in  which  they  were 
graduated;    (2)   under  the  provisions  of  existing  law  of  enlisted 
men,  including  officers  of  Philippine  Scouts,  between  the  ages  of 
twenty-one  and  thirty- four  years,  whose  fitness  for  promotion  shall 
have  been  determined  by  competitive  examination ;    and  of  mem- 
bers, including   officers,   of  the   Organized    Militia,   the    National 
Guard,  or  Naval  Militia,  between  the  ages>  of  twenty-one  and  thirty- 
four  years  who  have  had  at  least  ninety  days'  actual  Federal  mil- 
itary service  during  the  calendar  year  nineteen  hundred  and  six- 
teen, or  subsequent  thereto,  and  whose  fitness  for  promotion  shall 
have  been  determined  by  examination ;    (3)  of  commissioned  of- 
ficers of  the  National  Guard,  between  the  ages  of  twenty-one  and 
twenty-seven   years   not   otherwise   provided   for  herein;     (4)    of 
members  of  the  Officers'  Reserve  Corps,  between  the  ages  of  twen- 
ty-one and  twenty-seven  years ;    (5)  of  such  honor  graduates,  be- 
t^^een  the  ages  of  twenty-one  and   twenty-seven  years,   of   distin- 
guished colleges  as  are  now  or  may  hereafter  be  entitled  to  prefer- 
ence by  general  orders  of  the  War  Department ;  and  (6)  of  candi- 
dates from  civil  life,  between  the  ages  of  twenty-one  and  twenty- 
seven  years;    and  the  President  is  authorized  to  make  the  neces- 
sar>^  rules  and  regulations  to  carry  these  provisions  into  effect: 
Provided,  That  the  President  is  hereby  authorized  to  waive  the 
niaximum  age  limit  prescribed  by  law  for  appointment  as  second 
lieutenant  in  the  Regular  Army  in  the  case  of  any  candidate  for 
such   appointment    who    has    successfully    completed    or    who    may 
hereafter  successfully  complete  the  required  examination  for  such 
appointment  before  arriving  at  the  prescribed  maximum  age  limit; 
"Ut  no  appointment  of  any  such  candidate  shall  be  made  to  any 
2^cancy  which  did  not  exist  upon  the  date  he  successfully  complet- 
^.  the  required  examination  for  appointment ;    and  persons   ap- 
pointed  under   the   provisions   of   this   proviso   shall   be   appointed 
^ith  the  rank  and  date  of  rank  with  which  they  would  have  been 
appointed  if  their  appointment  had  not  been  prevented  bv  reason 
£^  tJie    maximum  age  limit  prescribed  by  law.     (39  Stat.   182.     40 
^tat.  44,  890.) 

^'tiis  section  was  again  amended  by  Act  Jaly  9,  1918,  c.  143,  cited  above,  to 

'^a.cl    afl  set  forth  above.    As  amended  by  Act  May  12,  1917,  c.  12,  the  section 

'^^ci     as  follows:    "Vacancies  in   the  grade   of  second   lieutenant   created   or 

^^^sed  by  the  increases  due  to  this  Act.  in  any  fiscal  year  shall  be  filled  by 

JpIJointment  in   the  following  order:    (First)  Of  cadets  graduated   from  the 

^'^i^ed  States  Military  Academy  during  the  preceding  fiscal  year  for  whom 

'P^^^^ncies  did  not  become  available  during  the  fiscal  year  in  which  they  gradu- 

*i^<i  ;     (second)  under  the  provisions  of  existing  law  of  enlisted  men,  including 

oaic^i.s  of  Philippine  Scouts,  between  the  ages  of  twenty-one  and  thirty-four 

7e^x>3^  whose  fitness  for  promotion  shall  have  been  determined  by  competitive 

^^^aination ;   and  of  members,  including  officers,  of  the  Organized  Militia,  the 

j*^t:ional  Guard,  or  Naval  Militia,  between  the  ages  of  twenty-one  and  thirty- 

^^^*"    jears  who  have  had  at  least  ninety  days  actual  Federal  military  service 

^Ji^oir  any  call  of  the  President  during  the  calendar  year  nineteen  hundred  and 

«^t:^^^n^  and  whose  fitness  for  promotion  shall  have  been  determined  by  exami- 

J^^^ion ;   (third)  of  members  of  the  Officers'  Reserve  Corps  between  the  ages  of 

^^'^'^ty-one  and  twenty-seven  years,   of  distinguished  colleges  as  are  now  or 

"^^J?*    kereafter  be  entitled  to  preference  by  general  orders  of  the  War  Depart- 

^^^"t  ;   and  (sixth)  of  candidates  from  civil  life  between  the  ages  of  twenty-one 

^^^    twenty-seven  years;    and  the  President  is  authorized  to  make  the  neccs- 

"^-^V  Tules  and  regulations  to  carry  these  provisions  into  effect:   Provided,  That 

^y  snch  original  vacancies  not  so  filled,  and  remaining  at  the  time  of  gradua- 

t^^U  of  any  class  at  the  United  States  Military  Academy,  may  be  filled  by  the 

^P'Pointment  of  members  of  that  class;   and  all  vacancies  in  the  grade  of  sec- 

^<i  lieutenant  not  created  or  caused  by  the  increases  due  to  this  Act  shall  be 

uu^  as  provided  in  the  Act  making  appropriation   for  the   support  of  the 

^^niy,  approved  March  third,  nineteen  hundred  and  eleven:    Provided  further, 

'^^t  enlisted  men  of  the  Regular  Army  who  have  completed  one  year's  service 
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with  an  organization  may  become  candidates  for  vacancies  in  the  grade  of  sec- 
ond lieutenant  created  or  caused  by  the  increases  due  to  the  operation  of  this 
Act." 

§  1920aa.  (Act  June  3,  1916,  c.  134,  §  24,  as  amended.  Act  May  12, 

1917,  c.  12.)     Same;  waiver  of  age  limit. 

That  the  President  be,  and  he  is  hereby,  authorized  to  waive  the 
age  limit  in  all  cases  where  the  candidate  for  second  lieutenant, 
who  being  within  the  maximum  age  limit  at  the  date  of  examina- 
tion has  passed  or  may  pass  the  examination,  and  who  has  become 
or  may  become  ineligible,  on  account  of  age  before  the  date  of  his 
appointment;  and  to  appoint  such  candidate  with  rank  from  the 
same  date  as  other  candidates  of  like  class  who  have  been  or  may 
be  appointed  as  the  result  of  the  same  examination:  Provided, 
That  such  appointment  is  made  within  one  year  from  the  date  of 
such  examination.    (40  Stat.  73.) 

This  section  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1918,  cited  above.  It  was  an  amendment  of  Act  June  3,  1916,  c.  134, 
I  24,  also  cited  above.  It  was  preceded  in  said  Army  appropriation  act  by 
the  following  clause :  "That  section  twenty-four  of  the  Act  of  June  third, 
nineteen  hundred  and  sixteen,  entitled  'An  act  for  making  further  and  more 
effectual  provision  for  the  national  defense,  and  for  other  purposes,'  be 
amended  so  as  to  add  the  following  proviso." 

Seie  ante,  §  1920& 

§  1920b.  (Act  June  3,  1916,  c.  134,  §  23,  as  amended.  Act  July  9, 

1918,  c.  143.)     Original  appointments  to  be  provisional;  retire- 
ment. 

Hereafter  all  appointments  of  persons  other  than  graduates  of  the 
United  States  Military  Academy  to  the  grade  of  second  lieutenant 
in  the  Regular  Army  shall  be  provisional  for  a  period  of  two  years, 
at  the  close  of  which  period  such  appointments  shall  be  made  perma- 
nent if  the  appointees  shall  have  demonstrated,  under  such  regula- 
tions as  the  President  may  prescribe,  their  suitability  and  moral,  pro- 
fessional, and  physical  fitness  for  such  permanent  appointment,  but 
should  any  appointee  fail  so  to  demonstrate  his  suitability  and  fitness, 
his  appointment  shall  terminate ;  and  should  any  officer  become  el- 
igible for  promotion  to  a  vacancy  in  a  higher  grade  and  qualify 
therefor  before  the  expiration  of  two  years  from  the  date  of  his 
original  appointment,  he  -eHall  receive  a  provisional  appointment  in 
such  higher  grade,  which  appointment  shall  be  made  permanent 
when  he  shall  have  qualified  for  permanent  appointment  upon  the 
expiration  of  two  years  from  the  date  of  his  original  appointment,  or 
shall  terminate  if  he  shall  fail  so  to  qualify. 

Should  any  such  officer  during  such  provisional  period  of  two 
years  become  incapable  of  performing  the  duties  of  his  office  by  rea- 
son of  physical  incapacity  resulting  from  an  incident  of  service,  he 
shall  be  retired  from  active  service  by  the  President  upon  the  actual 
rank  held  by  him  at  the  time  of  retirement  in  the  manner  provided 
by  law  for  the  retirement  of  permanent  officers  of  the  Regular  Ar- 
my, and  provisional  officers  retired  under  the  provisions  of  this  sec- 
tion shall  be  in  addition  to  the  number  of  the  officers  of  the  Army 
on  the  retired  list  now  fixed  by  law.     (39  Stat.  181.    40  Stat.  851.) 

This  section  waa  amended  by  Act  July  9,  1918,  c.  143,  dted  aboTe,  by  addinir 
thereto  the  last  paragraph,  as  set  forth  above. 

§  1943a.  (Act  July  9,  1918,  c.  143.)  Medals  of  honor;  to  whom 
presented. 
That  the  provisions  of  existing  law  relating:  to  the  award  of  med- 
als of  honor  to  officers,  noncommissioned  officers,  and  privates  of 
the  Army  be,  and  they  hereby  are,  amended  so  that  the  President  is 
authorized  to  present,  in  the  name  of  the  Congress,  a  medal  of  hon- 
or only  to  each  person  who,  while  an  officer  or  enlisted  man  of  the 
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Army,  shall  hereafter,  in  action  involving  actual  conflict  with  an 
enemy,  distinguish  himself  conspicuously  by  gallantry  and  intrepid- 
ity at  the  risk  of  his  life  above  and  beyond  the  call  of  duty.  (40 
Stat.  870.) 

TMs  section,  and  the  twelve  sections  next  following,  were  proyisions  of  the 
Army  appropriation  act  for  the  fiscal  year  1919,  dted  above. 

§  1943b.  (Act  July  9,  1918,  c.  143.)     Distinguished-service  crosses; 

to  whom  presented. 
That  the  President  be,  and  he  is  hereby,  further  authorized  to  pre- 
sent, but  not  in  the  name  of  Congress,  a  distin^ished-service  cross 
of  appropriate  design  and  a  ribbon,  together  with  a  rosette  or  other 
device,  to  be  worn  in  lieu  thereof,  to  any  person  who,  while  serving 
in  any  capacity  with  the  Army  of  the  United  States  since  the  sixth 
day  of  April,  nineteen  hundred  and  seventeen,  has  distinguished,  or 
who  shall  hereafter  distinguish,  himself  or  herself  by  extraordinary 
heroism  in  connection  with  military  operations  against  an  armed 
enemy.     (40  Stat.  870.) 

See  note^to  S  1943a. 

§  1943c.  (Act  July  9,  1918,  c.  143.)     Distinguished-service  medals; 
to  whom  presented. 
That  the  President  be,  and  he  is  hereby,  further  authorized  to 
present,  but  not  in  the  name  of  Congress,  a  distinguished-service 
medal  of  appropriate  design  and  ^  ribbon,  together  with  a  rosette  or 
other  device,  to  be  worn  in  lieu  thereof,  to  any  person  who,  while 
serving  in  any  capacity  with  the  Army  of  the  United  States  since  the 
sixth  day  of  April,  nineteen  hundred  and  seventeen,  has  distinguish- 
ed, or  who  hereafter  shall  distinguish,  himself  or  herself  by  excep- 
tionally meritorious  service  to  the  Government  in  a  duty  of  great  re- 
sponsibility ;  and  said  distinguished-service  medal  shall  also  be  is- 
sued to  all  enlisted  men  of  the  Army  to  whom  the  certificate  of  mer- 
it has  been  granted  up  to  and  including  the  date  of  the  passage  of 
this  Act  under  the  provisions  of  previously  existing  law,  in  lieu  of 
such  certificate  of  merit,  and  after  the  passage  of  this  Act  the  award 
of  the  certificate  of  merit  for  distinguished  service  shall  cease ;  and 
additional  pay  heretofore  authorized  by  law  for  holders  of  the  cer- 
tificate of  merit  shall  not  be  paid  to  them  beyond  the  date  of  the 
award  of  the  distinguished  service  medal  in  lieu  thereof  as  afore- 
said.    (40  Stat.  870.) 

See  note  to  §  1943a. 

§  1943d.  (Act  July  9,  1918,  c.   143.)     Additional  pay  to  persons 
a^varded  medals  or  crosses. 
Each  enlisted  man  of  the  Army  to  whom  there  has  been  or  shall 
DC  awarded  a  medal  of  honor,  a  distinguished-service  cross,  or  a  dis- 
tinguished-service medal  shall,  for  each  such  award,  be  entitled  to 
additional  pay  at  the  rate  of  $2  per  month  from  the  date  of  the  dis- 
tinguished act  or  service  on  which  the  award  is  based,  and  each  bar, 
or  other  suitable  device,  in  lieu  of  a  medal  of  honor,  a  distinguished- 
service  cross,  or  a  distinguished-servace  medal,  as  hereinafter  pro- 
vided for,  shall  entitle  him  to  further  additional  pay  at  the  rate  of 
V-  per  month  from  the  date  of  the  distinguished  act  or  service  for 
which  the  bar  is  awarded,  and  said  additional  pay  shall  continue 
throughout  his  active  service,  whether  such  service  shall  or  shall 
tiotbe  continuous ;  but  when  the  award  is  in  lieu  of  the  certificate  of 
^erit,  as  provided  for  in  section  three  hereof,  the  additional  pay 
shall  begin  with  the  date  of  the  award.    (40  Stat.  871.) 
See  note  to  |  1943a« 
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§  1943e.  (Act  July  9,  1918,  c.  143.)  Bars  or  stars  for  additional 
acts  of  valor  or  citations. 
No  more  than  one  medal  of  honor  or  one  distingfuished-service 
cross  or  one  distinguished-service  medal  shall  be  issued  to  any  one 
person ;  but  for  each  succeeding  deed  or  act  sufficient  to  justify  the 
award  of  a  medal  of  honor  or  a  distinguished-service  cross  or  a  dis- 
tinguished-service medal,  respectively,  the  President  may  aw^ard  a 
suitable  bar,  or  other  suitable  device,  to  be  worn  as  he  shall  direct; 
and  for  each  other  citation  of  an  officer  or  enlisted  man  for  gallantry 
in  action  published  in  orders  issued  from  the  headquarters  of  a  force 
commanded  by  a  general  officer  he  shall  be  entitled  to  wear,  as  the 
President  shall  direct,  a  silver  star  three-sixteenths  of  an  inch  in 
diameter.     (40  Stat.  871.) 

See  note  to  §  1943a. 

§  1943f.  (Act  July  9, 1918,  c.  143.)  Expenditure  for  medals,  crosses 
or  other  devices. 
That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  to  ex- 
pend from  the  appropriations  for  contingent  expenses  of  his  depart- 
ment from  time  to  time  so  much  as  may  be  necessary  to  defray  the 
cost  of  the  medals  of  honor,  distinguished-service  crosses,  distin- 
guished-service medals,  bars,  rosettes,  and  other  devices  hereinbe- 
fore provided  for.    (40  Stat.  871.) 

See  note  to  §  1943a. 

§  1943g.  (Act  July  9,  1918,  c.  143.)  Replacing  lost  medals,  crosses 
or  other  devices. 
Whenever  a  medal,  cross,  bar,  ribbon,  rosette,  or  other  device 
presented  under  the  provisions  of  this  Act  shall  have  been  lost,  de- 
stroyed, or  rendered  unfit  for  use,  without  fault  or  neglect  on  the 
part  of  the  person  to  whom  it  was  awarded,  such  medal,  cross,  bar, 
ribbon,  rosette,  or  device  shall  be  replaced  without  charge  therefor. 
(40  Stat.  871.) 

See  note  to  §  1943a. 

§  1943h.  (Act  July  9, 1918,  c.  143.)  Time  limit  on  award  of  medals, 
crosses  or  other  devices. 
Except  as  otherwise  prescribed  herein,  no  medals  of  honor,  dis- 
tinguished-service cross,  distinguished-service  medal,  or  bar  or  oth- 
er suitable  device  in  lieu  of  either  of  said  medals  or  of  said  cros^, 
shall  be  issued  to  any  person  after  more  than  three  years  from  the 
date  of  the  act  justifying  the  award  thereof,  nor  unless  a  specific 
statement  or  report  distinctly  setting  forth  the  distinguished  service 
and  suggestirig  or  recommending  official  recogfnition  thereof  shall 
have  been  made  at  the  time  of  the  distinguished  service  or  within 
two  years  thereafter,  nor  unless  it  shall  appear  from  the  official  records 
in  the  War  Department  that  such  person  has  so  distinguished  him- 
self as  to  entitle  him  thereto ;  but  in  case  an  individual  who  shall  dis- 
tinguish himself  dies  before  the  making  of  the  award  to  which  he 
may  be  entitled,  the  award  may  nevertheless  be  made  and  the  medal 
or  cross  or  the  bar  or  other  emblem  or  device  presented,  within  three 
years  from  the  date  of  the  act  justifying  the  award  thereof,  to  such 
representative  of  the  deceased  as  the  President  may  designate ;  but 
no  medal,  cross,  bar,  or  other  device,  hereinbefore  authorized,  shall 
be  awarded  or  presented  to  any  individual  whose  entire  service  sub- 
sequently to  the  time  he  distinguished  himself  shall  not  have  been 
honorable ;  but  in  cases  of  officers  and  enlisted  men  now  in  the  Ar- 
my for  whom  the  award  of  the  medal  of  honor  has  been  recommend- 
ed in  full  compliance  with  then  existing  regulations  but  on  account 
of  services  which,  though  insufficient  fully  to  justify  the  award  of 
the  medal  of  honor,  appear  to  have  been  such  as  to  justify  the  award 
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of  the  distinguished-service  cross  or  distinguished-service  medal 
hereinbefore  provided  for,  such  cases  may  be  tonsidered  and  acted 
upon  under  the  provisions  of  this  Act  authorizing  the  award  of  the 
distinguished-service  cross  and  distinguished-service  medal,  not- 
withstanding that  said  services  may  have  been  rendered  more  than 
three  years  before  said  cases  shall  have  been  considered  as  author- 
ized by  this  Act,  but  all  consideration  of  and  action  upon  any  of  said 
cases  shall  be  based  exclusively  upon  official  records  now  on  file  in 
the  War  Department ;  and  in  the  cases  of  officers  and  enlisted  men 
now  in  the  Army  who  have  been  mentioned  in  orders,  now  a  part  of 
official  records,  for  ejitraordinary  heroism  or  especially  meritorious 
services,  such  as  to  justify  the  award  of  the  distinguished-service 
cross  or  the  distinguished-service  medal  hereinbefore  provided  for, 
such  cases  may  be  considered  and  acted  on  under  the  provisions  of 
this  Act,'  notwithstanding  that  said  act  or  services  may  have  been 
rendered  more  than  three  years  before  said  cases  shall  have  been 
considered  as  authorized  by  this  Act,  but  all  consideration  of  and 
action  upon  any  said  cases  shall  be  based  exclusively  upon  official 
records  of  the  War  Department.    (40  Stat.  871.) 

See  note  to  S  1943a. 

§  19431  (Act  July  9,  1918,  c.  143.)  Award  of  medals  or  crosses  by 
commanding  generals. 
That  the  President  be,  and  he  is  hereby,  authorized  to  delegate, 
under  such  conditions,  regulations,  and  limitations  as  he  shall  pre- 
scribe, to  the  commanding  general  of  a  separate  army  or  higher  unit 
in  the  field,  the  power  conferred  upon  him  by  this  Act  to  award  the 
medal  of  honor,  the  distinguished-service  cross,  and  the  distinguish- 
ed-service medal ;  and  he  is  further  authorized  to  make  ffom  time  to 
time  any  and  all  rules,  regulations,  and  orders  which  he  shall  deem 
necessary  to  carry  into  effect  the  provisions  of  this  Act  and  to  exe- 
cute the  full  purpose  and  intention  thereof.    (40  Stat.  872.) 

See  note  to  §  ld43a. 

§  1943J.  (Act  July  9,  1918,  c.  143.)     Wearing  medals  or  decorations 
awarded  by  allied  nations  on  entry  into  military  service  of 
United  States. 
American  citizens  who  have  received,  since  August  first,  nineteen 
hundred  and  fourteen,  decorations  or  medals  for  distinguished  serv- 
ice in  the  armies  or  in  connection  with  the  field  service  of  those  na- 
tions engaged  in  war  against  the  Imperial  German  Government, 
shall,  on  entering  the  military  service  of  the  United  States,  be  per- 
mitted to  wear  such  medals  or  decorations,     (40  Stat.  872.) 

See  note  to  |  1943a. 

§  1943k.  (Act  July  9,  1918,  c.  143.)  Decorations  awarded  by  allied 
governments  to  members  of  military  forces  of  United  States. 
Any  and  all  members  of  the  military  forces  of  the  United  States 
serving  in  the  present  war  be,  and  they  are  hereby,  permitted  and 
authorized  to  accept  during  the  present  war  or  within  one  year 
thereafter,  from  the  Government  of  any  of  the  countries  engaged 
in  war  with  any  country  with  which  the  United  States  is  or  shall 
be  concurrently  likewise  engaged  in  war,  such  decorations,  when 
tendered,  as  are  conferred  by  such  Government  upon  the  members 
of  its  own  military  forces ;  and  the  consent  of  Congress  required 
therefor  by  clause  eight  of  section  nine  of  Article  I  of  the  Constitu- 
tion is  hereby  expressly  granted :  Provided,  That  any  officer  or 
enlisted  man  of  the  military  forces  of  the  United  States  is  hereby 
authorized  to  accept  and  wear  any  medal  or  decoration  heretofore 
bestowed  by  the  Government  of  any  of  the  nations  concurrently  en- 
gaged with  the  United  States  in  the  present  war.  (40  Stat.  872.) 
See  note  to  i  1943a. 
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§  1943/.  (Act  July  9,.  1918,  c.  143.)  Award  of  medals  and  decora- 
tions to  members  of  forces  of  allied  nations. 
The  President  is  authorized,  under  regulations  to  be  prescribed 
by  him,  to  confer  such  medals  and  decorations  as  may  be  authorized 
in  the  military  service  of  the  United  States  upon  officers  and  enlisted 
men  of  the  military  forces  of  the  countries  concurrently  engaged 
with  the  United  States  in  the  present  war.     (40  Stat.  872.) 

See  note  to  §  1948a. 

§  1943m.  (Act  July  9,  1918,  c.  143.)  Medals  for  members  of  Na- 
tional Guard  serving  in  war  with  Spain  ox  on  Mexican  border 
in  1916. 
That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  and 
directed  to  procure  a  bronze  medal,  with  suitable  device  and  ribbon, 
to  be  presented  to  each  of  the  several  officers  and  enlisted  men,  and 
families  of  such  as  may  be  dead,  of  the  National  Guard  who,'under 
the  orders  of  the  President  of  the  United  States,  served  not  less  than 
ninety  days  in  the  War  with  Spain,  and  who  have  received  an  hon- 
orable discharge  from  the  service,  and  who  served  on  the  Mexican 
border  in  the  years  nineteen  hundred  and  sixteen  and  nineteen  hun- 
dred and  seventeen  and  who  are  not  eligible  to  receive  the  Mexi- 
can service  badge  heretofore  authorized  by  the  President:  Provided, 
That  such  medals  shall  not  be  issued  to  men  who  have,  subsequent 
to  such  service,  been  dishonorably  discharged  from  the  service  of 
deserted :  And  provided  further,  That  the  sum  of  $7,000,  or  so  much 
thereof  as  may  be  necessary,  is  hereby  appropriated,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  for  the  purpose 
of  carrying  this  last  paragraph  into  effect.     (40  Stat.  873.) 

See  note  to  §  1943a. 

§  1949a.  (Act  Jime  3,  1916,  c.  134,  §  125,  as  amended,  Act  July  9, 
1918,  c.  143,  subchapter  XVII,  §  10.)  Protection  of  the  uni- 
form. 
It  shall  be  unlawful  for  any  person  not  an  officer  or  enlisted  man 
of  the  United  States  Army,  Navy,  or  Marine  Corps,  to  wear  the 
duly  prescribed  uniform  of  the  United  States  Army,  Navy,  or  Ma- 
rine Corps,  or  any  distinctive  part  of  such  uniform,  or  a  uniform  any 
part  of  which  is  similar  to  a  distinctive  part  of  the  duly  prescribed 
uniform  of  the  United  States  Army,  Navy,  or  Marine  Corps :  Pro- 
vided, That  the  foregoing  provision  shall  not  be  construed  so  as  to 
prevent  officers  or  enlisted  men  of  the  .National  Guard  from  wear- 
ing, in  pursuance  of  law  and  regulations,  the  uniform  lawfully  pre- 
scribed to  be  worn  by  such  officers  or  enlisted  men  of  the  National 
Guard ;  nor  to  prevent  members  of  the  organization  known  as  the 
Boy  Scouts  of  America,  or  the  Naval  Militia,  or  such  other  organi- 
zations as  the  Secretary  of  War  may  designate,  from  wearing  their 
prescribed  uniforms;  nor  to  prevent  persons  who  in  time  of  war 
have  served  honorably  as  officers  of  the  United  States  Army,  Navy, 
or  Marine  Corps,  Regular  or  Volunteer,  and  whose  most  recent  serv- 
ice was  terminated  by  an  honorable  discharge,  muster  out,  or  resig- 
nation, from  wearing,  upon  occasions  of  ceremony,  the  uniform  of 
the  highest  grade  they  have  held  by  brevet  or  other  commission  in 
such  Regular  or  Volunteer  service ;  nor  to  prevent  any  person  who 
has  been  honorably  discharged  from  the  United  States  Army,  Navy, 
or  Marine  Corps,  Regular  or  Volunteer,  from  wearing  his  uniform 
from  the  place  of  his  discharge  to  his  home,  within  three  months 
after  the  date  of  such  discharge ;  nor  to  prevent  the  members  of  mil- 
itary societies  composed  entirely  of  honorably  discharged  officers 
or  enlisted  men,  or  both,  of  the  United  States  Army,  Navy,  or  Marine 
Corps,  Regular  or  Volunteer,  from  wearing,  upon  occasions  of  cer- 

(490) 


Ch.  1)  THE  ABMT  §  1949a 

emony,  the  uniform  duly  prescribed  by  such  societies  to  be  worn 
by  the  members  thereof ;    nor  to  prevent  the  instructors  and  mem- 
bers of  the  duly  organized  cadet  corps  of  a  State  university,  State 
college,  or  public  high  school  offering  a  regular  course  in  military 
instruction  from  wearing  the  uniform  duly  prescribed  by  the  author- 
ities of  such  university,  college,  or  public  high  school  for  wear  by 
the  instructors  and  members  of  such  cadet  corps;    nor  to  prevent 
the  instructors  and  members  of  the  duly  organized  cadet  corps  of 
any  other  institution  of  learning  offering  a  regular  course  in  mili- 
tary instruction,  and  at  which  an  officer  or  enlisted  man  of  the  Unit- 
ed States  Army,  Navy,  or  Marine  Corps  is  lawfully  detailed  for 
duty  as  instructor  in  military  science  and  tactics,  from  wearing  the 
miiform  duly  prescribed  by  the  authorities  of  such  institution  of 
learning  for  wear  by  the  instructors  and  members  of  such  cadet 
corps;  nor  to  prevent  civilians  attendant  upon  a  course  of  military 
or  naval  instruction  authorized  and  conducted  by  the  military  or 
naval  authorities  of  the  United  States  from  wearing,  while  in  at- 
tendance upon  such  course  of  instruction,  the  uniform  authorized 
and  prescribed  by  such  military  or  naval  authorities  for  wear  dur- 
ing such  course  of  instruction ;   nor  to  prevent  any  person  from 
wearing  the  uniform  of  the  United  States  Army,  Navy,  or  Marine 
Corps  in  any  playhouse  or  theater  or  in  moving-picture  films  while 
actually  engaged  in  representing  therein  a  military  or  naval  char- 
acter not  tending  to  bring  discredit  pv  reproach  upon  the  United 
States  Army,  Navy,  or  Marine  Corps :   Provided  further.  That  the 
uniforms  worn  by  officers  or  enlisted  men  of  the  National  Guard,  or 
'>7  the  members  of  the  military  societies  or  the  instructors  and  mem- 
bers of  the  cadet  corps  referred  to  in  the  preceding  proviso  shall 
include  some  distinctive  mark  or  insignia  to  be  prescribed  by  the 
Secretary  of  War  to  distinguish  such  uniforms  from  the  uniforms 
of  the  United  States  Army,  Navy,  and  Marine  Corps :    And  pro- 
vided further.  That  the  members  Of  the  military  societies  and  the 
"Jstructors  and  members  of  the  cadet  corps  hereinbefore  mentioned 
shall  not  wear  the  insignia  of  rank  prescribed  to  be  worn  by  offi- 
cers of  the  United  States  Army,  Navy,  or  Marine  Corps,  or  any  in- 
signia of  rank  similar  thereto. 

Any  person  who  offends  against  the  provisions  of  this  section 
shall,  on  conviction,  be  punished  by  a  fine  not  exceeding  $300,  or 
^y  imprisonment  not  exceeding  six  months,  or  by  both  such  fine, 
^"d   imprisonment:    Provided,  That  hereafter,  upon  the  discharge 
7  ^^/"lo^grh  to  the  Reserve  of  an  enlisted  man,  all  uniform  outer 
clothing  then  in  his  possession,  except  such  articles  as  he  may  be 
P^miitted  to  wear  from  the  place  of  termination  of  his  active  serv- 
'^M.*^   his  home,  as  authorized  by  this  section,  will  be  retained  for 
ni"ita.ry  use ;  and  within  four  months  after  such  termination  of  his 
active  service  he  shall  return  all  uniform  clothing,  which  he  was 
^^  Per^nitted  to  retain  for  wear  to  his  home,  by  mail,  under  a  franked 
jabel  vrhich  shall  be  furnished  him  for  the  purpose,  and  in  conform- 
^y_^ith  the  instructions  given  him  at  the  time  of  such  termination 
.  *^,is   active  service;    and  in  case  he  shall  fail  to  return  the  same 
T  1    ^   such  period,  and   in   accordance   with  such  instructions,   he 
shall   1^  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction,  suf- 
^l  ^^e  punishment  prescribed  by  this  section:     Provided  further, 
i^at  upon  the  release  from  Federal  service  of  an  enlisted  man  of 
tne  >Iational  Guard  called  as  such  into  the  service  of  the  United 
States,  all  uniform  outer  clothing  then  in  his  possession  shall  be 
taken  up  and  accounted  for  as  property  issued  to  the  National  Guard 
ol  the  State  to  which  the  enlisted  man  belongs,  in  the  manner  pre- 
scribed by  section  sixty-seven  of  said  Act:    And  provided  further, 
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That  when  an  enlisted  man  is  discharged  otherwise  than  honorably, 
all  uniform  outer  clothing  in  his  possession  shall  be  retained  for  mil- 
itary use,  and,  when  authorized  by  regulations  prescribed  by  the 
Secretary  of  War,  a  suit  of  citizen's  outer  clothing  to  cost  not  ex- 
ceeding $15  may  be  issued  to  such  enlisted  man :  And  pfovided 
further,  That  officers  and  members  of  the  National  Home  for  Dis- 
abled Volunteer  Soldiers  may,  regardless  of  the  preceding  provisions 
of  said  Act,  wear  such  uniforms  as  the  Secretary  of  War  may  au- 
thorize.    (39  Stat.  216,  40  Stat.  891.) 

This  section  was  amended  by  Act  July  9,  1918,  c.  143,  subchapter  XVlI, 
§  10,  cited  above,  by  adding  to  the  last  paragraph  thereof  the  matter  begin- 
ning with  the  words  "Provided,  That  hereafter,"  to  the  end  thereof,  as  set 
forth  above. 

§  1949b.  (Act  Feb.  28,  1919,  c.  70,  §  1.)  Uniform;  retention  and 
wearing  on  discharge. 
Any  person  who  served  in  the  United  States  Army,  Navy,  or 
Marine  Corps  in  the  present  war  may,  upon  honorable  discharge 
and  return  to  civil  life,  permanently  retain  one  complete  suit  of 
outer  uniform  clothing,  including  the  overcoat,  and  such  articles 
of  personal  apparel  and  equipment  as  may  be  authorized,  respec- 
tively, by  the  Secretary  of  War  or  the  Secretary  of  the  Navy,  and 
may  wear  such  uniform  clothing  after  such  discharge:  Provided, 
That  the  uniform  above  referred  to  shall  include  some  distinctive 
mark  or  insignia  to  be  prescribed,  respectively  by  the  Secretary 
of  War  or  the  Secretary  of  the  Navy,  such  mark  or  insignia  to 
be  issued,  respectively,  by  the  War  Department  or  Navy  De- 
partment to  all  enlisted  personnel  so  discharged.  The  word 
**Navy"  shall  include  the  officers  and  enlisted  personnel  of  the 
Coast  Guard  who  have  served  with  the  Navy  during  the  present 
war.    (40  Stat.  1202.) 

This  section,  and  the  section  next  following,  are  §§  1  and  2  of  an  act  en- 
titled "An  Act  permitting  any  person  who  has  served  in  the  United  States  Army, 
Navy,  or  Marine  Corps  in  the  present  war  to  retain  his  uniform  and  personal 
equipment,  and  to  wear  the  same  under  certain  conditions,"  cited  above.  Sec- 
tion 4  of  said  Act  Feb.  28,  1919,  c.  70,  repeals  all  inconsistent  acts  and  parts 
of  acts. 

§  1949c.  (Act  Feb.  28,  1919,  c.  70,  §  2.)     Same;  retention  and  wear- 
ing on  discharge;   persons  to  whom  applicable. 

The  provisions  of  this  Act  shall  apply  to  all  peryns  who  served 
in  the  United  States  Army,  Navy,  or  Marine  Corps  during  the 
present  war  honorably  discharged  since  April  sixth,  nineteen  hun- 
dred and  seventeen.  And  in  cases  where  such  clothing  and  uni- 
forms have  been  restored  to  the  Government  on  their  discharge 
the  same  or  similar  clothing  and  uniform  in  kind  and  value  as 
near  as  may  be  shall  be  returned  and  given  to  such  soldiers,  sailors, 
and  marines.  (40  Stat.  1203.) 
See  note  to  §  1949b,  ante. 

MILITARY  SUPPLIES  AND  STORES;  PUBLIC  MONEYS  AND  OTHER 

PROPERTY;  TRANSPORTATION 

§  1950a.  (Act  July  9,  1918,  c.  143.)  General  appropriations.  Quar- 
termaster Corps. 
All  the  money  hereinbefore  designated  under  the  titles  "Sub- 
sistence of  the  Army,"  "Regular  supplies.  Quartermaster  Corps,'* 
"Incidental  expenses,  Quartermaster  Corps,"  "Transportation  of 
the  Army  and  its  supplies,"  "Water  and  sewers  at  military  posts," 
"Clothing  and  camp  and  garrison  equipage,"  "Horses  for  Cavalry, 
Artillery,  Engineers,  and  so  forth,"  "Barracks  and  quarters,"  "Mili- 
tary  post  exchanges,"  "Roads,   walks,   wharves,  and   drainage," 
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"Barracks  and  quarters,  Philippine  Islands/'  "Construction  and  re- 
pair of  hospitals,"  "Quarters  for  hospitals  stewards,"  "Shooting 
galleries  and  ranges,"  "Maintenance,  Army  War  College,"  "Rent 
of  buildings,  Quartermaster  Corps,"  "Claims  for  damages  to  and 
loss  of  private  property,"  "Vocational  training,"  "Rifle  ranges  for 
civilian  instruction,"  "Quartermaster  supplies,  equipment,  and  so 
forth.  Reserve  Officers'  Training  Corps,"  "Quartermaster  supplies 
for  military  equipment  of  schools  and  colleges,"  shall  be  disbursed 
and  accounted  for  by  officers  and  agents  of  the  Quartermaster 
Corps  as  "General  appropriations,  Quartermaster  Corps,"  and  for 
that  purpose  shall  constitute  one  fund.    (40  Stat.  865.) 

Tbis  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
cited  above.  The  titles  designated  therein  are  those  under  which  appropria- 
tions are  made  in  the  act. 

§  1952aa.  (Act  July  9,  1918,  c.  143,  subchapter  XX.)     Mpneys  from 
disposition  of  materials  supplied  by  Engineer  Department. 

The  provision  of  the  Act  of  March  twenty-third,  nineteen  hun- 
dred and  ten,  making  moneys  arising  from  the  disposition  of  serv- 
iceable quartermaster  material  available  for  the  purposes  of  the 
appropriation  throughout  the  fiscal  year  following  that  in  which 
the  disposition  was  affected,  is  hereby  extended  to  apply  to  ma- 
terial supplied  to  the  Army  by  the  Engineer  Department.  (40  Stat, 
893.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
dted  aboTe.  Act  March  23,  1910,  c.  115,  mentioned  in  this  section,  is  U.  S. 
Gomp.  St.  1916,  i  1952. 

§  1952b.  (Act  July  9, 1918,  c.  143,  subchapter  XX.)     Proceeds  from 
operation  of  public  utilities ;  reports. 
In  case  of  actual  or  threatened  hostilities,  any  proceeds  received 
from  the  operation  of  a  public  utility,  in  connection  with  engineer 
operations  in  the  field  overseas,  shall  be  available  for  the  purpose'  of 
such  utility  until  the  close  of  the  fiscal  year  following  that  in  which 
the  proceeds  are  received,  and  a  detailed  report  of  such  proceeds 
3nd    application  thereof  shall  be  rendered  to  Congress  on  forms 
conforming  as  far  as  practicable  to  those  used  by  American  Com- 
panies in  reports  to  the  Interstate  Commerce  Commission.     (40 
Stat.  «93.) 

^  ^Tliis  was  a  proyision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
■*^t«d  above. 

5  1952V4.  (Act  Nov.  4,  1918,  c.  201,  §  1.)     Moneys  from  sale  of  ice, 

electric  current  and  laundry  work. 

.  A.11    funds  hereafter  derived  from  the  sale  of  ice  or  as  receipts 

^^9*^^  ^  the  sale  of  electric  current  or  laundry  work  under  the  appro- 

£^*^t:ions  of  the  Quartermaster  Corps  shall  be  deposited  in  the 

./^^siiry  of  the  United  States  as  miscellaneous  receipts.     (40  Stat. 

"^I^lis  was  a  provision  accompanying  a  general  appropriation  for  the  Quarter- 
*****ster  Ck>rpB  in  the  "First  l5eficiency  Appropriation  Act,  1919,"  cited  above. 

§  1^62.  (Act  April  23,  1904,  c.  1485.)     Sales  of  medical  supplies  to 
""ivilian  employes. 

le  sale  of  Army  stores  for  cash  and  at  cost  prices  to  employes  engaged 
auditing  accounts  of   the  military   establishment  in   foreign  countries   is 
^^tilorized  by  a  provision  of  Act  Sept  24,  1917,  c.  56,  §  12,  ante,  §  420a. 

I  ^^72aa.  (Act  July  9,  1918,  c.  143.)     Exchange  of  vehicles  and 
Serial  material. 

^\ibject  to  the  approval  of  the  Secretary  of  War,  motor-propelled 

vcViicles,  airplanes,  engines,  parts  thereof,  balloons,  and  appurte- 

^^Tices  may  be  exchanged  in  part  payment  for  new  equipment  of 
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the  same  or  similar  character  to  be  used  for  the  same  purposes  as 
those  proposed  to  be  exchanged.     (40  Stat.  849.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
cited  above.  It  supersedes  a  similar  provision  of  May  12;  1917,  c  12,  40 
Stat.  43. 

§  1972b.  (Act  May  12,  1917,  c.  12.)  Sale  of  excess  of  horses  and 
mules. 
The  Secretary  of  War  is  hereby  ^^uthorized  upon  the  approval 
of  this  Act  to  sell  for  cash  at  either  public  or  private  sale  such 
horses  and  mules  as  are  not  needed  for  either  the  Regular  Army 
or  the  National  Guard  and  the  proceeds  shall  be  turned  into  the 
United  States  Treasury  as  miscellanebus  receipts.     (40  Stat,  55.) 

This  was  a  further  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

§  1972bb.  (Act  Oct.  6,  1917,  c.  79,  §  1.)     Sale  of  airplane  war  ma- 
terial. ' 

The  President,  during  the  present  emergency,  is  authorized, 
through  the  head  of  any  department  of  the  Government,  to  sell  any 
war  materials  used  in  the  construction  of  airplanes  which  may  have 
been  or  may  hereafter  be  acquired  by  the  United  States  for  the 
purpose  of  the  Army  or  Navy,  or  for  the  prosecution  of  war,  to 
any  person,  firm,  or  corporation,  or  to  any  foreign  state  or  govern- 
ment engaged  with  the  United  States  Government  in  the  prosecu- 
tion of  war  against  a  common  enemy  or  its  allies,  in  such  manner 
and  upon  such  terms,  at  not  less  than  cost,  as  he  in  his  discretion 
may  deem  best :  Provided,  That  any  moneys  received  by  the  United 
States  hereunder  shall  become  available  as  part  of  the  appropria- 
tion by  which  said  property  was  purchased  by  the  United  States. 
(40  Stat.  356.) 

This  was  a  provision  of  the  urgrent  deficiency  appropriation  act  for  war  ex- 
penses for  the  fiscal  year  1918,  cited  above. 

§  1973.  (R.  S.  §  1242.)     Arms  and  accouterments  in  possession  of 
persons  not  soldiers. 

Operation  and  effect  in  general.— Evl-  St.  U  1242  and  8748  (Comp.  St.  1916, 

dence  that  a  pistol  was  found  in  de-  §§  1973,  6941).    Boland  v.  U.  S.  (G.  C. 

fendant's  possession  was  sufficient  to  A.)  238  F.  529. 
sustain  a  verdict  of  guilty  under  Rev. 

§  1974a.  (Act  Aug.  29,  1916,  c.  418,  §  1.)     Control  of  transportation 
systems  in  time  of  war. 

This  eection,  which  was  a  provision  of  the  Axmy  appropriation  act  for 
the  fiscal  year  1917,  authorized  the  President,  in  time  of  war,  to  take  pos- 
session and  assume  control  of  any  system  of  transportation,  etc.,  for  the 
transfer  or  transportation  of  troops,  war  material  and  equipment,  etc.  The 
President  having  acted  under  the  authority  conferred  by  this  section.  Act 
.  March  21,  1918,  c.  25,  was  enacted  to  authorize  and  regulate  the  compen- 
sation, etc.,  to  be  paid  the  transportation  systems  taken  over,  and  for  other 
purposes  germane  to  the  proper  operation,  etc.,  of  such  systems.  Said  act 
March  21,  1918,  c.  25,  is  set  forth  post,  under  Title  XVIIA,  "National  De- 
fense," as  §§  3115%a-3115%p  thereof. 

Proclamation  issued  under  this  section,  dated  December  26,  1917,  as  follows, 
omitting  formal  portions: 

"And  whereas  it  has  now  become  necessary  in  the  national  defense  to  take 
possession  and  assume  control  of  certain  systems  of  transportation  and  to 
utilize  the  same,  to  the  exclusion  as  far  as  may  be  necessary  of  other  than 
war  traiiic  thereon,  for  the  transportation  of  troops,  war  material  and  equip- 
ment therefor,  and  for  other  needful  and  desirable  purposes  connected  with 
the  prosecution  of  the  war; 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States,  un- 
der and  by  virtue  of  the  pow^ers  vested  in  me  by  the  foregoing  resolutions  and 
statute,  and  by  virtue  of  all  other  powers  thereto  mo  enabling,  do  hereby, 
through  Newton  D.  Baker,  Secretary  of  War,  take  possession  and  assume 
control  at  12  o'clock  noon  on  the  twenty-eighth  day  of  December,  1917,  of 
each  and  every  system  of  transportation  and  the  appurtenances  thereof  lo- 
cated  wholly  or  in   part  within  die   boundaries   of   the   continental    United 
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States  and  consisting  of  railroads,  and  owned  or  controlled  systems  of  coast- 
wise and  inland  transportation,   engaged  in   general  transportation,   whether  , 
operated  by  steam  or  by  electric  power,  including  also  terminals,   tern^nal 
companies  and   terminal  associations,   sleeping  and  parlor  cars,   private   cars 
and  private  car   lines,   elevators,   warehouses,  telegraph   and   telephone  lines 
and  all  other  equipment  and  appurtenances  commonly  used  upon  or  operated 
as  a  part  of  such  rail  or  combined  rail  and  water  systems  of  transportation ; 
—to  the  end  that  such  systems  of  transportation  be  utilized  for  the  transfer 
and  transportation  of  troops,  war  material  and  equipment,  to  the  exclusion 
so  far  as  may  be  necessary  of  all  other  traffic  thereon ;    and  that  so  far  as 
such  exclusive  use  be  not  necessary  or  desirable,  such  systems  of  transporta- 
tion be  operated   and  utilized  in  the  performance  of  such  other  services  as 
the  national  Interest  may  require  and  of  the  usual  and  ordinary  business 
and  duties  of  common  carriers. 

"It  is  hereby  directed  that  tho  possession,  control,  operation  and  utiliza- 
tion of  such  transportation  systems  hereby  by  me  undertaken  shall  be  exer- 
cised by  and  through  William  G.  McAdoo,  who  is  hereby  appointed  and  des- 
ignated Director  General  of  Railroads.  Said  Director  may  perform  the  du- 
ties imposed  upon  him,  so  long  and  to  such  extent  as  he  shall  determine,  through 
the  Boards  of  Directors,  Keceivcrs,  officers  and  employees  of  said  systems  of 
transportation.  Until  and  except  so  far  as  said  Director  shall  from  time  to 
time  by  general  or  special  orders  otherwise  provide,  the  Boards  of  Directors, 
Receivers,  officers  and  employees  of  the  various  transportation  systems  shall 
continue  the  operation  thereof  in  the  usual  and  ordinary  course  of  the  business 
of  common  carriers  in  the  names  of  their  respective  companies. 

"Until  and  except  so  far  as  said  Director  shall  from  time  to  time  other- 
i^ise  by  general  or  special  orders  determine,  such  systems  of  transportation 
0hail  remain  subject  to  all  existing  statutes  and  orders  of  the  Interstate 
Commerce  Commission,  and  to  all  statutes  and  orders  of  regulating  commis- 
sions of  the  various  states  in  which  said  systems  or  any  part  thereof  may  be 
situated.  But  any  orders,  general  or  special,  hereafter  made  by  said  Direc- 
tor,  shall  have  paramount  authority  and  be  obeyed  as  such. 

"Nothing  herein  shall  be  construed  as  now  affecting  the  possession,  opera- 
tion  &nd  control  of  street  electric  passenger  railways,  including  railways  com- 
monly called  interurbans,  whether  such  railways  be  or  be  not  owned  or  controlled 
by    such  railroad  companies  or  systems.     By  subsequent,  order  and  proclama- 
tion.   If  and  when  it  shall  be  found  necessary  or  desirable,  possession,  control 
or  of>eration  may  be  taken  of  all  or  any  part  of  such  street  railway  systems, 
uicludlng  subways  and  tunnels;    and  by  subsequent  order  and   proclamation 
POBsesBion,  control  and  operation  in  whole  or  in  part  may  also  be  relinquished 
to    tifte  ovTners  thereof  of  any  part  of  the  railroad  systems  or  rail  and  wa- 
ter 8.y stems,  possession  and  control  of  which  are  hereby  assumed. 

'*71x«  Director  shall  as  soon  as  may  be  aMt  having  assumed  such  posses- 
sion ^uid  control  enter  upon  negotiations  with  the  several  companies  looking 
^  ^S'x^eemcnts  for  just  and  reasonable  compensation  for  the  possession,  use 
*"^  <2^Dntrol  of  their  respective  properties  on  the  basis  of  an  annual  guar- 
JBteo^  compensation,  above  accruing  depreciation  and  the  maintenance  of 
tneir  ];)roperties,  equivalent,  as  nearly  as  may  be,  to  the  average  of  the  net 
opermtiug  income  thereof  for  the  three  year  period  ending  June  30,  19^7,— the 
'«»iilt^  of  such  negotiations  to  be  reported  to  me  for  such  action  as  may  bo 
*P^orJriate  and  lawful. 

^^^^"^  nothing  herein  contained,  expressed  or  implied,  or  hereafter  done  or 

^J^^^^d  hei^bunder,  shall  be  deemed  in  any  way  to  impair  the  rights  of  the 

"?^*^ holders,    bondholders,   creditors    and    other   persons    having    interests    in 

«ia     ^^stems  of  transportation  or  in  the  profits  thereof,  to  receive  just  and 

r^^^^^te  compensation  for  tho  use  and  control  and  operation  of  their  prop- 

„^^«reby  assumed. 

^r^^^ular  dividends   hitherto   declared,   and  maturing   interest  upon   bonds, 

aeoen.'tiiires  and  other  obligations,  may  be  paid  in  due  course;    and  such  reg- 

^^    dividends  and  interest  may  continue  to  be  paid  until  and  unless  the  said 

.  ^^^^or  shall  from  time  to  time  otherwise  by  general  or  special  orders  de- 

ma*^*^*^**    and,  subject  to  the  approval  of  the  Director,  the  various  carriers 

,.J^     ^^gree  upon  and  arrange  for  the  renewal  and  extension  of  maturing  ob- 

-■^^cept  with  the  prior  written  assent  of  said  Director,  no  attachment  by 

™^^5^^  process  or  on  execution  shall  be  levied  on  or  against  any  of  the  prop- 

^^y    Used  by  any  of  said  transportation  systems  in  the  conduct  of  their  busi- 

aeas^  a.s  common  carriers;    but  suits   may  be  brought   by   and   against  said 

^F^iers  and  judgments  rendered  as  hitherto  until  and  except  so  far  as  said 

^\f5j2tor  may,  by  general  or  special  orders,  otherwise  determine. 

■s'rom  and  after  twelve  o'clock  on  said  twenty-eighth  day  of  December,  1917, 
*^  transportation  systems  included  in  this  order  and  proclamation  shall  con- 
c^^^ively  be  deemed  within  the  possession  and  control  of  said  Director  with- 
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out  further  act  or  notice.     But  for  the  purpose  of  accountins:  said  possession 
and  control  shall  date  from  twelve  o'clock  midnight  on  December  31,  1917." 
See,  also,  Proclamation  under  H  8115%  h,  post. 

Proclamation  under  this  section: 

April  11,  1918,  as  follows,  omitting  formal  portions: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States,  un- 
der and  by  virtue  of  the  powers  vested  in  me  by  the  foregoing  resolutions 
and  statute,  and  by  virtue  of  all  other  powers  thereto  me  enabling,  do 
hereby,  through  Benedict  Crowell,  Acting  Secretary  of  War,  take  possession 
and  assume  control  at  12:01  A.  M.  on  the  13th  day  of  April,  1918,  of  each 
and  every  system  of  transportation  and  the  appurtenances  thereof  as  follows, 
to  wit:  Clyde  Steamship  Company,  a  corporation  of  the  state  of  Maine; 
Mallory  Steamship  Company,  a  corporation  of  the  state  of  Maine;  Mer- 
chants &  Miners  Transportation  Company,  a  corporation  of  the  state  of 
Maryland,  and  Southern  Steamship  Company,  a  corporation  of  the  state  of 
Delaware,  consisting  of  steamships,  tugs,  lighters,  barges,  ships,  boats,  and 
marine  craft  of  any  and  every  kind  or  description  and  all  the  tackle  appur- 
tenances to  and  appliances  thereof,  together  with  all  wharves,  docks,  ware- 
houses and  other  property  of  every  kind  or  nature,  real  or  chattel,  owned, 
leased,  chartered,  controlled  or  used  by  said  companies  or  either  of  them 
in  conducting  or  in  connection  with  said  transportation  systems,  to  the  end 
that  such  systems  of  transportation  be  utilized  for  the  transfer  and  trans- 
portation of  troops,  war  material,  and  equipment  to  the  exclusion  so  far  as 
may  be  necessary  of  all  other  traffic  thereon;  and  that  so  far  as  such  ex- 
clusive use  be  not  necessary  or  desirable  such  systems  of  transportation 
be  operated  and  utilized  in  the  performance  of  such  other  services  as  the 
national  interest  may  require*  and  of  the  usual  and  ordinary  business  and 
duties  of  common  carriers. 

*'It  is  hereby  "directed  that  the  possession,  control,  operation,  and  utiliza- 
tion of  such  transportation  systems,  hereby  by  me  undertaken,  shall  be 
exercised  by  and  through  William  G.  McAdoo,  who  has  been  duly  appointed 
and  designated  Director  General  of  Railroads.  Said  Director  General  may 
perform  the  duties  imposed  upon  him,  so  long  and  to  such  extent  as  he  shall 
determine,  through  the  boards  of  directors,  officers,  and  employees  of  said 
systems  of  transportation.  Until  and  except  so  far  as  said  Director  Gen- 
eral shall  from  time  to  time  by  general  or  special  orders  otherwise  pro- 
vide, the  boards  of  directors,  officers,  and  employees  of  said  transportation 
systems  shall  continue  the  operation  thereof  in  the  usual  and  ordinary  course 
of  the  business  of  common  carriers,  iu  the  names  of  their  respective  com- 
panies. 

"Until  and  except  so  far  as  said  Director  General  shall  from  time  to  time 
otherwise  by  general  or  special  orders  determine,  such  systems  of  trans- 
portation shall  remain  subject  to  all  existing  statutes  of  the  United  States 
and  orders  of  the  Interstate  Commerce  Commission  and  to  all  statutes  and 
orders  of  regulating  commissions  of  the  various  states  in  which  said  systems 
or  any  part  thereof  may  be  situated.  But  any  orders,  general  or  special, 
hereafter  made  by  said  Director  General  shall  have  paramount  authority  and 
be ^obeyed  as  such. 

"The  Director  General  shall,  as  soon  as  may  be  after  having  assumed  such 
possession  and  control,  enter  upon  negotiations  with  the  several  companies 
looking  to  agreements  for  just  and  reasonable  compensation  for  the  posses- 
sion, use,  and  control  of  their  respective  properties  and  fix  such  just  com- 
pensation as  provided  by  law. 

"But  nothing  herein  contained,  expressed  or  implied,  or  hereafter  done  or 
suffered  hereunder,  shall  be  deemed  in  any  way  to  impair  the  rights  of  the 
stockholders,  bondholders,  creditors,  and  other  persons  having  interests 
in  said  systems  of  transportation  or  in  the  profits  thereof  to  receive  just 
and  adequate  compensation  for  the  use  and  control  and  operation  of  their 
property  hereby  assumed. 

**That  none  of  said  carriers  while  under  Federal  control  shall,  without  the 
prior  approval  of  the  President,  declare  or  pay  any  dividends  in  excess  of  its 
regular  rate  of  dividends  during  the  three  years  ended  June  thirtieth,  nine- 
teen hundred  and  seventeen:  Provided,  however,  that  such  carriers  as 
have  paid  no  regular  dividends  or  no  dividends  during  said  period  may,  with 
the  prior  approval  of  the  President,  pay  dividends  at  such  rate  as  the  Presi- 
dent may  determine. 

"Except  with  the  prior  written  assent  of  said  Director  General,  no  attach- 
ment by  mesne  process  or  on  execution  shaU  be  levied  on  or  against  any  of 
the  property  used  by  any  of  said  transportation  systems  in  the  conduct  of 
their  business  as  common  carriers;  but  suits  may  be  brought  by  and  against 
said  carriers  and  judgments  rendered  as  hitherto  until  and  except  so  far  as 
said  Director  General  may,  by  general  or  special  orders,  otherwise  determine. 

"From  and  after  12:01  a.  m.  on  said  13th  day  of  April,  1918,  all  transporta- 
tion systems  included  in  this  order  and  proclamation  shall  conclusively  be 
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deemed  within  the  possession  aird  control  of  said  Director  General  without 
further  act  or  notice." 
Further  proclamations,  issued  under  this  section,  as  follows: 
July  22,  1918,  taking  possession  and  control  of  the  transportation  system 
of  the  Boston,  Cape  Cod  and  New  York  Canal  Company. 
November  16,  1918,  as  follows: 

"Whereas  the  organizations  for  the  conduct  of  the  express  business  over  nu- 
merous systems  of  transportation  which  have  been  duly  placed  under  Federal  * 
control,  and  pertaining  to  such  systems,  of  transportation,  have  been  consoli- 
dated into  the  American  Railway  Express  Company  which  has  been  made  the 
sole  agent  of  the  Government  for  conducting  the  express  business,  with  the 
resalt  that  the  entire  transportation  system  of  said  Express  Company  has  been 
necessarily  in  substanoe  and  effect  placed  under  Federal  control,  and 

"Whereas  it  is  desirable,  in  order  to  administer  to  the  best  advantage  the 
transportation  business  and  operations  of  the  American  Railway  Express  Sys- 
tem to  make  it  specifically  clear  by  this  Proclamation  that  the  President  has 
the  possession,  use,  control  and  operation  of  the  entire  transportation  system 
of  the  American  Railway  Express  Company, 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States,  under 
and  by  virtue  of  the  powers  vested  in  me  by  law  do  hereby,  through  Newton 
J>.  Baker,  Secretary  of  War,  take  possession,  and  assume  control  at  12  o'clock 
noon  on  the  18th  day  of  November,  1918,  of  that  certain  system  of  transpor- 
tation called  the  American  Railway  Express  Company  and  all  of  its  appurte- 
nances and  property  of  every  kind  or  nature,  directly  or  indirectly,  owned, 
leased,  chartered,  controlled,  or  used  in  the  conduct  of,  or  in  connection  with, 
its  express  business. 

"It  is  hereby  further  directed  that  the  possession,  control,  operation  and 
utilization  of  said  express  transportation  system  hereby  by  me  undertaken  shall 
be  exercised  by  and  through  William  G.  McAdoo,  heretofore  appointed  Director 
General  of  Railroads,  with  all  the  powers  conferred  upon  him  by  the  said  Proc- 
lamations of  December  26,  1917,  and  March  2&,  1918,  respectively,  together 
with  all  and  singular  the  powers  conferred  upon  the  President  by  the  Act  of 
Congress  entitled,  'An  Act  to  Provide  for  the  Operation  of  Transportation 
Syatems  while  under  Federal  Control,  for  the  Just  Compensation  of  their 
Owners,  and  for  Other  Purposes,'    approved  Mardi  21,  1918. 

"The  said  Director  General  of  Railroads  may  perform  the  duties  hereby  im* 
J>09ed  upon  him,  so  long  and  to  such  an  extent  as  he  shall  determine,  through 
the  Board  of  Directors,  ofiicers  and  employ^  of  the  said  American  Railway 
^zpreas  Company,  under  the  contract  already  made,  and  dated  the  twenty- 
>i^tli  day  />f  June,  1918,  between  the  said  Director  General  of  Railroads  and 
*^<i  American  Railway  Express  Company,  and  until  and  except  so  far  as  said 
*^i rector  General  shall  from  time  to  time  by  general  or  special  orders  otherwise 
P^'ovide,  the  Board  of  Directors,  officers  and  employes  of  said  Company  shall 
^^iitinue  the  operation  thereof  in  the  usual  and  ordinary  course  under  such 
«*»tT-act 

**C^rom  and  after  12  o'clock  noon  on  said  18th  November,  1918,  the  said 
ti^ansportation  system  shall  conclusively  be  deemed  within  the  possession  and 
<^«itrol  of  said  Director  General  without  further  act  or  notice." 


Notes  of  Decisions 


Construction  and  operation  of  section 
l«  9«>ieral.^The  extent  of  the  power 
conferred  by  this  secUon  to  take  pos- 
session and  the  determination  of  the 
Property  to  be  taken  possession  of,  are 
^^stions  for  the  court    United  States 

»««road  Administration  v.  Burch   (D. 

C.)  254  F.  140. 

Effeet  of  oovemment  control  In  o^n- 

ini^Under  this  section  and  the  jhresi- 
dential  proclamation  of  December  26, 
W17,  and  despite  Act  March  21,  1918, 
post,  §  3115%a,  the  Director  General 
of  Railroads  was  not  authorized  to 
take  possession  of  land  belonging  to  a 
railroad  company  which  was  not  used 
ID  its  business  as  a  carrier;  hence  sale 
of  sach  land  under  execution  against 
|1)«  railroad  company  will  not  be  en- 
joined on  suit  of  the  Director  General, 
tbe  company  making  no  objection. 
Imted  States  Railroad  Administration 
V.  Burch  (D.  C.)  254  F.  140. 

SUPP.U.S.C0MP.'19— 32 


In  view  of  the  presidential  proclama- 
tion of  December  26,  1917,  whereby  the 
President,  as  a  war  measure,  under 
the  authority  of  this  section  assumed 
control  of  the  railway  systems  of  the 
country,  and  in  view  of  Federal  Con- 
trol Act  March  21,  1918,  post,  fi 
8115%a,  held,  that  the  operation  of  the 
Interstate  Commerce  Acts,  including 
the  Elkins  Act  (Comp.  St.  1916,  §§ 
8563-8604),  was  not  suspended.  U.  S. 
V.  Metropolitan  Lumber  Co.  (D.  C.) 
254  F.  335. 

After  President  of  United  States  had 
assumed  control  of  railroad  systems 
under  this  section.  Act  (^ong.  March 
21,  1918  (post,  §1  3115%a-3115%p), 
providing  for  operation  of  systems  then 
under  government  control  and  for  just 
compensation  to  owners,  and  under  sec- 
tion 10,  of  which  Director  General  of 
Railroads  by  General  Order  28  in- 
creased   freight    rates    and    prescribed 
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uniform  passenger  fare  without  dis- 
tinguishing between  interstate  and  in- 
trastate commerce,  conferred  extraor- 
dinary executive  powers  necessitated 
by  existence  of  war.  State  v.  North- 
ern Pac.  Ry.  Co.  (N.  D.)  172  N.  W. 
324. 

Termination  of  hostilities  under  the 
armistice  does  not  justify  judicial  in- 
terference to  restrain  further  exer- 
cise of  extraordinary  executive  powers 
conferred  upon  Pesidcnt  by  this  sec- 
tion and  Act  Cong.  March  21,  1918 
(post,  §§  3115%a-^115%p),  providing 
for  operation  of  railroad  systems  under 
government  control,  and  rendered  nec- 
essary by  a  state  of  war.    Id. 

Under  this  section  and  under  Presi- 
dent's proclamation  of  December  26, 
19)7,  prima  facie  a  cause  of  action 
under  federal  Employers'  Liability  Act 
April  22,  1908  (U.  S.  Comp.  St.  §§ 
8657->8665),  for  death  of  an  employ^ 
arising  and  action  begun  subsequent  to 
assumption  of  federal  control  and  be- 
fore passage  of  Rail  Control  Act  March 
21, 1918  (post,  §§  3115%a-3115%p),  be- 
came vested  in  plaintiff  as  adminis-  • 
trator  of  deceased  prior  to  passage 
of  Rail  Control  Act.  McGregor  v. 
Great  Northern  Ry.  Co.  (N.  D.)  172 
N.  W.  841. 

Carrier  corporations  during  period 
of  federal  control  under  this  section 
and  President's  proclamation  of  De- 
cember 26,  1917,  and  Rail  Control  Act 
March  21,  1918  (post,  §§  3115%a^ 
3115 %p),  remain  legal  entities,  capa- 
ble of  suing  and  being  sued  in  the 
courts,  and  are  champions  of  their  own 
legal  rights.    Id. 

During  the  period  that  the  Presi- 
dent as  a  war  emergency  act  controls 
and  operates  the  railroads  there  wHl 
be  no  attempt  to  enforce  an  order  of  a 
state  Board  of  Railroad  Commission- 
ers, requiring  railroads  to  construct 
connecting  track,  as  the  order  cannot 
be  enforced  without  the  consent  of  the 
government.  Commercial  Club  of  City 
of  MitcheU  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (S.  D.)  170  N.  W.  149. 

Actions.— Despite  extremely  broad 
war-making  powers  of  Congress  under 
Const,  art.  1,  §  8,  held  that,  where 
President  took  control  of  railroads  pur- 
suant to  this  section,  a  railroad  can- 
not defeat  action  thereafter  instituted 
on  ground  that  it  was  one  against  prop- 
erty of  United  States  and  that  United 
States  had  not  given  its  consent  to  be 
sued.  Muir  v.  Louisville  &  N.  R.  Co. 
(D.  C.)  247  F.  888. 

Rights  of  action  against  raUroad 
company,  arising  out  of  relation  of  car- 
rier and  passenger,  already  vested,  can- 
not be  divested  by  act  of  President  in 
taking  possession  of  and  assuming  con- 
trol of  railroads  under  this  section. 
Id. 

—  Jurisdiction  of  courtSi/— Actions 
against  railroad  company,  instituted  in    ' 
state  court  after  President  by  procla- 
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m&tion  assumed  control  of  railroads 
under  this  section,  are  not  actions  aris- 
ing under  Constitution  or  laws  of  Unit- 
ed States,  so  as  to  be  removable  to 
federal  courts,  under  Judicial  Code,  { 
28;  the  presidential  proclamation  not 
having  the  force  of  law.  Muir  t.  Louis- 
ville &  N.  R.  Co.  (D.  C.)  247  F.  888. 

This  section,  sections  8115%  j, 
8115%m,  3115  %o  post,  and  presiden- 
tial proclamations  of  December  26, 
1918,  and  AprU  11,  1918,  did  not  pro- 
hibit state  courts  from  entertaining  ju- 
risdiction and  proceeding  to  judgment 
in  all  cases  against  railroads  as  there- 
tofore; the  only  purpose  being  to  pre- 
vent states  from  seizing  property  nec- 
essary to  be  used  in  maintenance  of 
transportation  system  of  country  for 
use  of  national  government.  L.  N. 
Dantzler  Lumber  Co.  v.  Texas  &  P.* 
Ry.  Co.  (Miss.)  80  So.  770. 

A  state  court  could  entertain  juris- 
diction of  action  against  a  nonresident 
railroad  wherein  a  debt  owing  defend- 
ant by  railroad  running  through  state 
was  attached,  whether  or  not  an  execu- 
tion could  be  levied;  the  word  *'mesne/' 
used  in  Act  Cong.  March  21,  1918, 
prohibiting  execution  or  other  mesne 
process  against  railroads,  meaning  in- 
termediate; intervening;  the  middle  be- 
tween two  extremes.     Id. 

Proclamation  assumino  control^/— De- 
spite authority  of  Congress  to  delegate 
to  heads  of  executive  departments  and 
other  officials  right  to  make  regula- 
tions, proclamation  by  which  the  Pres- 
ident, acting  under  this « section,  took 
possession  of  and  assumed  control  of 
railroads,  has  no  force  as  law.  Muir 
V.  LouisviUe  &  N.  R.  Co.  (D.  O.)  247  F. 
888. 

Under  this  section,  clause  of  Presi- 
dent's proclamation  of  December  26, 
1917,  relative  to  governmental  control 
of  railroads,  prohibiting  attachment 
on  mesne  process,  except  with  the  prior 
written  assent  of  the  Director  Gen- 
eral, is  valid;  and  moneys  constituting 
traffic  balances  fall  within  its  provi- 
sions. Dooley  v.  Pennsylvania  R.  Co. 
(D.  C.)  250  F.  142. 

—  Judioiai  notioo.— Courts  will  take 
judicial  notice  of  proclamation  of  Presi- 
dent of  December  26,  1917,  declaring 
necessity  to  take  possession  and  con- 
trol of  certain  systems  of  transporta- 
tion in  United  States,  including  rail- 
roads. Muir  V.  Louisville  &  N.  R.  Co. 
(D.  C.)  247  F.  888. 

Regulations.— Under  this  section  and 
presidential  proclamation  of  Decem- 
ber 26,  1917,  whereby  the  President 
took  such  possession  and  control,  to- 
gether with  Act  March  21,  1918,  pro- 
viding for  the  operation  of  transpor- 
tation systems  under  federal  control, 
the  complete  possession  and  control 
of  the  railroads  taken  by  the  United 
States. impliedly  included  the  power  to 
lix  rates,  regardless  of  the  power  giv- 
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en  by  Act  March  21,  1018,  §  10  (Comp. 
St.  1918,  §  3115%  j).  Northern  Pac.  Ry. 
Co.  Y.  State  of  North  Dakota  ex  rel. 
Langer,  39  S.  Ct.  502,  63  L.  Ed.  — . 
The  war  power  of  the  United  States 
is  Dot  disputable,  and  therefore  where 
Congress,  under  its  war  power,  by  this 
section  authorized  the  President  to 
take  possession  of  transportation  sys- 
tems and  the  President  took  control 
of  the  railroads,  and  was  by  subse- 
quent Act  March  21,  1918,  |  10  (post,  § 
3115% j),  authorized  to  fix  rates,  such 
rate-making  power  cannot  be  construed 
as  limited  to  interstate  rates,  for  that 
would  be  a  limitation  on  the  war  pow- 
ers of  the  United  States.     Id. 

While  this  section  was  passed  pur- 
suant to  the  war  power  of  Congress, 
given  by  Const,  art.  1,  §  8,  held,  that 
a  railroad  embargo  promulgated  under 
presidential  authority,  though  giving 
preference  to  war  material,  was  noth- 
ing more  than  a  regulation  incident  to 
the  proper  conduct  of  the  business  of 
railroads,  and  the  control  which  the 
President  had  assumed.  U.  S.  t.  Met- 
ropolitan Lumber  Co.  (D.  C.)  254  F. 
335. 

Under  Act  March  21,  1918,  |§  8,  10 
(post,  §i  3115%h,  3115%j),  and  de- 
spite section  9  (section  3115%i),  held, 
that  orders  of  the  Director  General  of 
Sailroads,  through  whom  the  Presi- 
dent assuoMd  control  of  the  railroads 
parsnant  to  this  section,  that  suits 
'  against  carriers  while  under  federal 
control,  should  be  brought  in  the  coun- 
ty or  district  where  the  plaintiff  resid- 
ed at  the  time  of  the  accrual  of  the 
sction,  were  not  effective  to  so  limit 
that  right,  and,  where  authorized  by 
state  law,  a  plaintiff  might  sue  in  a 
district  other  than  that  in  which  he 
resided  at  the  time  of  accrual  of  the 
action,  upon  a  cause  of  action  not  aris- 
ing out  of  the  railway  company's  da- 
ties  as  a  common  carrier.  Friesen  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (D.  C.) 
254  F.  875. 

As  the  Director  General  is  the  car- 
rier since  the  President  has  taken  con- 
trol and  possession  of  railroads  under 
this  section.  Order  No.  50  of  the  Di- 
rector General  providing  for  his  sub- 
stitntion  in  case  of  actions  against  rail- 
road  company    for    causes    of    action 
arising  since   governmental   control   is 
warranted  notwithstanding  Act  March 
21,1918,  C.-25,  i  10  (post,  §  3115% j), 
I)ro?iding  that  actions  or  suits  may  be 
brought  against  such  carriers,  for  the 
Director  General  is  the  carrier,  being 
analogous  to  a  receiver,  and  it  is  prop- 
«  that  he  be  substituted  in  place  of 
*e  railroad  company.     Rutherford   v. 
^'nion  Pac.  R.  Co.  (D.  C.)  254  F.  880. 
Under  this  section,  President's  proc- 
iamation  of  December  26,  1917,  dele- 
cting control  to  Director  General  of 
RaUroads,  Federal   Control  Act,  §  10 
IPWt,  i  3115%j),   and   General  Order 
No.  00  of  Director  General,  a  personal 


injury  action  commenced  subsequent  to 
General  Order  No.  50  on  a  cause  of 
action  occurring  during  federal  opera- 
tion may  be  maintained  against  Di- 
rector General  of  Railroads.  Dahn  y. 
McAdoo  (D.  C.)  256  F.  549. 

No  process  will  issue  on  judgment 
against  Director  General  which  will 
interfere  with  his  possession  of  rail- 
road property  committed  to  his  con- 
trol.   Id. 

The  President  and  his  agents  had 
no  power,  under  this  section  or  Act 
March  21,  1918,  i§  1,  10,  post,  §| 
8115%a,  3115%j,  to  make  an  order 
whereby  a  right  of  action  already  ex- 
isting against  a  railroad  would  be  ex- 
tinguished or  cut  off.  Benjamin  Moore 
&  Co.  V.  Atchison,  T.  &  S.  F.  Ry.  Co. 
(Sup.)  174  N.  Y.  S.  60. 

Orders  Nos.  50  and  50a  of  the  Di- 
rector General  of  Railroads  allow 
amendment  of  pleading  by  substitution 
of  that  official  for  the  defendant  car- 
rier in  actions  pending  at  promulga- 
tion of  the  orders,  without  necessity 
of  supplemental  summons  to  him.  Sa- 
gona  V.  Pullman  Co.  (Sup.)  174  N.  Y. 
S.  636. 

That  a  railroad  is  under  federal  con- 
trol and  ojJerated  by  the  Director  Gen- 
eral of  Railroads  does  not  excuse  it 
fron>  performing  its  duty  to  repair 
framework,  etc.,  of  bridge  carrying  an 
avenue  over  its  tracks,  as  required  by 
Railroad  Law,  §  93;  and  General  Order 
No.  50,  issued  by  the  Director  Gen- 
eral, relating  to  actions  arising  after 
December  31,  1917,  has  no  application. 
In  re  Morris  Ave.  Bridge  in  City  of 
New  York  (Sup.)  174  N.  Y.  S.  682. 

General  Order  No.  50,   promulgated 
by  the  Director  General  of  Railroads,    ' 
requiring  suits  upon  causes  of  actions 
arising    subsequent    to    December    31, 

1917,  to  be  brought  against  the  Di- 
rector General,  and  authorizing  his 
substitution  for  railroad  company  as 
party  defendant  and  dismissal  of  action 
as  to  company,  is  not  warranted  by 
Rail  Control  Act  March  21,  1918  (post, 
§§  3115%a-n3115%p),  in  so  far  as  it 
purports  to  be  applicable  to  causes 
of  action  already  vested.  McGregor  v. 
Great  Northern  Ry.  Co.  (N.  D.)  172 
N.  W.  841. 

Under  this  section  and  Act  March  21, 

1918,  §  9,  post,  §  3115%i,  the  Presi- 
dent's appointment  of  a  Director  Gen- 
eral, and  the  Orders  of  the  Director 
General  Nos.  18,  18a,  and  26,  in  effect 
requiring  suits  against  carriers  under 
federal  control  to  be  brought  in  the 
county  where  plaintiff  resided  at  the 
time  of  the  injury,  or  where  the  cause 
of  action  arose,  and  prohibiting  trial  of 
a  suit  brought  in  any  other  county,  are 
valid;  and  since  they  relate  only  to 
the  remedy  of  a  person  injured  and 
desiring  to  sue,  are  not  subject  to  the 
objection  that  they  are  ex  post  facto 
or  retroactive.  Rhodes  v.  Tatum  (Tex. 
Civ.  App.)  206  S.  W.  114. 
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§  1979a.  (Act  May  12,  1917,  c.  12.)  Military  posts;  expendittues 
for. 
Hereafter  no  expenditure  exceeding  $5,000  shall  be  made  upon 
any  building  or  military  post  or  grounds  about  the  same  without 
the  approval  of  the  Secretary  of  War,  upon  detailed  estimates  sub- 
mitted to  him.     (40  Stat.  74.) 

Tliiij  was  a  provision  of  the  Armr  appropriation  act  for  tile  fiscal  year  191S, 
cited  nbove. 
§  1980aa.  (Act  Jiily  9,  1918,  c.  143.)     Army  field  clerks ;   pay  and 
allowances. 
During  the  present  emergency  Army  field  clerks  shall  have  the 
same  allowances  and  benefits  as  heretofore  allowed  by  law  to  pay 
clerks,  Quartermaster  Corps,  not  including  retirement:    Provided, 
however,  That  the  minimum  or  entrance  pay,  exclusive  of  said 
allowances,  of  said  Army  field  clerks  shall  be  $1,200  per  annum: 
Provided  further,  That  Army  field  clerks  shall  receive  the  same 
increase  of  pay  for  service  beyond  the  continental  limits  of  the 
United  States  as  is  now  allowed  by  law  to  commissioned  officers  of 
the  Army.     *     * 

Provided,  That  said  clerks,  messengers,  and  laborers  shall  be 
employed  and  assigned  by  the  Secretary  of  War  to  the  offices  and 
positions  in  which  they  are  to  serve.     (40  Stat.  853.) 

This  yaa  a  provision  of  the  Armj  approprintiuii  act  for  the  fiscal  year  1919, 
cited  above.  The  mesBengera  and  laborers  referred  to  are  those  authoriced 
by  a  preceding  lappropriaUon  for  the  pay  of  the  Army,  Quartermaster  Corps, 
The  ■■First  Uefirieocy  Appropriation  Act,  191&,"  Act  Nov.  4,  IMS,  c.  201, 
I  1,  40  Stat.  1028,  makes  an  appropriation  for  the  employment  and  pay  of  addi- 
tional clerks  at  headquarters  of  the  several  territorial  departments,  territorial 
districts,  tactical  divisions  and  brigades,  and  service  schools,  for  the  year  1919,  as 
folio  ws : 

"Fifteen  at  $2,000  each,  seventy-live  at  $1,800  each,  one  hundred  and  eigbty 
at  $1,EIOO  each,  one  hundred  and  eighty  at  $1,400  each,  one  tbouaand  and  fifty 
at  $1,200  each. 

"The  appropriation  tor    'Pay  of  the  Army"    for  the  fiscal  year  191&  shall 
be  available  to  pay  one  thousand  two  hundred  and  eighty-nine  field  clerks  at 
the  rate  of  $1,200  per  annum,  the  minimum  or  entrance  rate  fixed  by  the  Army 
appropriation  Act  approved  July  D,  1918,  instead  of  at  $1,000  per  annum,  the 
rate  appropriated  In  the  said  Act." 
§  1987a.  (Act  Nov.  4,  1918,  c.  201,  §  1.)     Cultivation  of  lands  pur- 
chased for  Army. 
Subsistence  of  the  Army:    For  subsistence  of  the  Army,  includ- 
ing the  same  objects  and  under  the  same  limitations  specified  under 
this  head  in  the  Army  appropriation  Act  for  the  fiscal  year   1919 
*     ♦  :     Provided,  That  not  to  exceed  $250,000  of  this  sum  .is  made 
available  for  the  purposes  of  developing  agricultural  activities  on 
lands  owned,  purchased,  or  leased  for  the  Army,  and  such  develop- 
ment, together  with  the  sale  of  any  produce  or  material  arising 
therefrom,  shall  be  made  pursuant  to  such  regulations  as  may  be 
prescribed  by  the  Secretary  of  War :    Provided,  That  all  moneys 
received  by  the  United  States  as  the  proceeds  of  such  sales  shall  be 
deposited  in  the  Treasury  as  a  miscellaneous  receipt:    Provided 
further.  That  so  much  of  the  Act  of  July  16,  1892,  as  provides  that 
no  money  appropriated  for  the  support  of  the  Army  shall  be  ex- 
pended for  post  gardens  is  suspended  during  the  fiscal  year  1919. 
(40  Stat.  1028.) 

These   were  provisions  o£  the  "First  Deficiency  Appropriation  Act,   1918," 
dted  above. 
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§  1988aa.  (Act  May  12,  1917,  c.  12.)  Instruction  additional  to 
military  training. 
Vocational  training:  For  the  employment  of  the  necessary  ci- 
vilian instructors  in  the  most  important  trades,  for  the  purchase 
of  carpenter's,  machinist's,  plumber's,  mason's,  electrician's,  and 
such  other  tools  and  equipment  as  may  be  required,  including  ma- 
chines used  in  connection  with  the  trades,  for  the  purchase  of  ma- 
terial and  other  supplies  necessary  for  instruction  and  training  pur- 
poses and  the  construction  of  such  buildings  needed  for  vocational 
training  in  agriculture  for  shops,  storage,  and  shelter  of  machinery 
as  may  be  necessary  to  carry  out  the  provisions  of  section  twenty- 
seven  of  the  Act  approved  June  third,  nineteen  hundred  and  six- 
teen, authorizing,  in  addition  to  the  military  training  of  soldiers 
while  in  the  active  service,  means  for  securing  an  opportunity  to 
study  and  receive  instruction  upon  educational  lines  of  such  char- 
acter as  to  increase  their  military  efficiency  and  enable  them  to 
return  to  civil  life  better  equipped  for  industrial,  commercial,  and 
general  business  occupations,  part  of  this  instruction  to  consist  of 
vocational  education  either  in  agriculture  or  the  mechanic  arts, 
$250,000:  Provided,  however,  That  the  Secretary  of  War  may,  in 
his  discretion,  in  order  to  carry  out  the  last  provision,  select  one 
or  more  and  not  exceeding  three  regiments  of  Infantry,  Cavalry, 
cr  Field  Artillery  to  be  stationed  at  a  regimental  post  within  the 
continental  limits  of  the  United  States  on  or  before  July  first,  nine- 
teen hundred  and  seventeen,  and  may  transfer  from  such  regiment 
to  other  organizations  any  enlisted  man  or  men  who  do  not  desire 
educational  or  vocational  training  and  instruction  such  as  is  con- 
templated by  the  concluding  paragraph  of  section  twenty-seven 
of  the  National  Defense  Act  approved  June  third,  nineteen  hun- 
dred and  sixteen,  and  may  transfer  thereto  from  other  organiza- 
tions a  number  of  enlisted  men  to  be  selected  under  such  rules  and 
regulations  as  he  may  prescribe  .who  do  desire  such  instruction  and 
training  or  may  receive  recruits  thereto  sufficient  to  bring  the  en- 
listed strength  of  the  regiment  up  to  that  authorized  by  law.  Dur- 
ing such  part  of  the  year  beginning  July  first,  nineteen  hundred 
and  seventeen,  and  there^ifter  as  the  enlisted  men  of  the  regiment 
so  selected  shall  not  be  engaged  on  field  service  or  in  field  training 
they  shall  be  under  training  or  instruction  nine  hours  of  each  day, 
or  as  near  that  number  of  hours  as  possible,  Sundays  and  holidays 
excepted,  at  least  three  hours  of  each  day  to  be  devoted  to  military 
training  and  six  hours  of  each  day,  or  as  nearly  that  as  possible,  to 
educational  and  vocational  training  and  instruction  such  as  is  con- 
templated by  the  concluding  paragraph  of  section  twenty-seven  of 
the  National  Defense  Act.  The  educational  and  vocational  train- 
^"g^  to  be  had  under  civilian  instructors  employed  for  that  purpose 
under  such  rules  and  regulations  as  the  Secretary  of  War  shall 
prescribe :  And  provided  further,  That  said  civilian  instructors,  as 
well  as  the  discipline  of  the  said  post,  shall  be  under  the  jurisdic- 
tion of  the  military  authorities,  under  such  rules  and  regulations 
as  the  Secretary  of  War  may  prescribe.     (40  Stat.  59.) 

These  wore  provisions  of  the  Army  appropriation  act  for  the  fiscal  year 
1918,  dted- above. 

GENERAL  PROVISIONS  OF   ORGANIZATION 

§  1991a.  (Act  June  3,  1916,  c.  134,  §  22,  as  amended,  Act  July  9, 
1918,  €•  143,  subchapter  XVII,  §  2.)     Existing  laws  not  af- 
fected. 
All  existing  laws  pertaining  to  or  affecting  the  United  States 
Military  Academy  and  civilian  or  military  personnel  on  duty  there- 
at in  any  capacity  whatever,  the  officers  and  enlisted  men  on  the 

(501) 


§    IdSla  THE  ABHT  (Tit.  14 

,  retired  list,  the  detached  and  additional  officers  under  the  Act  of 
Congress  approved  March  third,  nineteen  hundred  and. eleven,  re- 
cruiting parties,  recruit  depots  and  unassigned  recruits,  service 
school  detachments,  United  States  disciplinary  barracks  guards, 
disciplinary  organizations,  the  Philippine  Scouts,  and  Indian  scouts 
shall  continue  and  remain  in  force  except  as  herein  specifically  pro- 
vided otherwise:  Provided,  That  one  of  the  enlisted  men  at  each 
main  recruiting  station  who  has  been  detached  for  duty  at  such 
station  under  the  provisions  of  the  Act  of  Congress  approved  Feb- 
ruary second,  nineteen  hundred  and  one,  may,  in  the  discretion  of 
the  Secretary  of  War,  have  the  rank,  pJv,  and  allowances  of  a  first 
sergeant  of  Infantry.     (39  Stat.  181.     40  Stat.  889.) 

Tbie  BecUon  was  amended  b7  Act  July  »,  11)18.  c.  143,  aabcbapter  XVH,  t  2, 
cited  above,  by  adding  thereto  the  proviao,  as  set  forth  above. 

§  1991aa.  (Act  July  9,  1918,  c.  143.)  Commissions  to  citizens  of 
Austrian  or  German  birth. 
American  citizens  of  Austrian  or  German  birth,  or  who  were 
born  in  alien  enemy  territory,  who  have  passed  the  necessary  ex- 
amination and  whose  loyalty  is  unquestioned,  may,  in  the  discre- 
tion of  the  Commander  in  Chief  of  the  Army  and  Navy,  be  com- 
missioned in  the  United  States  Army  or  Navy.     (40  Stat.  869.) 

This  naa  a  proviaion  of  the  Army  eppropriatioD  act  for  the  fiscal  year  1919, 
cited  above. 

§  1991b.  (Act  June  3,  1916,  c.  134,  §  24.)     Increase  to  be  made  in 
five  increments. 

The  provisioDs  of  this  Bection  are  probably  superseded  by  provisioDB  of  Act 
May  18.  1917,  c.  15,  S  1,  which  authorize  the  Presideot  to  immediately  raise. 
etc,  the  forces  provided  for  by  this  aectioD  and  other  sections  of  the  National 
Defense  Act,  set  forth  post,  i  2MiR. 

§  1991c.  (Act  May  12,  1917,  c.  12.)     Immediate  increase  in  Ord- 
nance Department. 
Section  twenty-four  of  the  national-defense  Act  approved  June 
third,  nineteen  hundred  and  sixteen,  is  so  amended  as  to  authorize 
the  President  to  organize  immediately  the  whole  of  the  increase  in 
the  Ordnance  Department  authorized  by  section  twelve  of  said 
Act,  or  such  part  thereof  as  he  may  deem  necessary.    (40  Stat.  47.) 
Thia  was  B  proviaion  of  the  Army  appropriation  act  for  the  fiscal  year  191S, 
cited  above. 

Sections  12  and  24  of  the  National  Defense  Act,  referred  to  in  this  sec- 
tion, are  I9  12  and  24  of  Act  June  3,  1916.  c.  134.  See  Comp.  St.  1916.  8S 
184S,  1991b. 

§  1991d.  (Act  May   12,   1917,  c.   12.)     Limitation  on   number  of 
increased  officers. 
Of  the  whole  number  of  officers  of  Cavalry,  Field  Artillery,  Coast 

Artillery  Corps,  Infantry,  and  of  Engineers  serving  with  the  en- 
listed force  of  the  Corps  of  Engineers  necessary  to  fill  vacancies 
created  or  caused  in  said  arms  of  the  service  by  reason  of  the  sec- 
ond increment,  authorized  in  said  arms  by  Act  of  Congress  ap- 
proved June  third,  nineteen  hundred  and  sixteen,  not  more  than 
one-fourth  shall  he  appointed  or  promoted  until,  exclusive  of  en- 
listed men  belonging  to  said  arms  on  June  thirtieth,  nineteen  hun- 
dred and  sixteen,  at  least  one-fourth  of  the  second  increment  of 
enlisted  men  authorized  for  said  arms  by  said  Act  shall  have  been 
enlisted;  not  more  than  one  half  of  said  whole  number  of  officers 
shall  be  appointed  or  promoted  until  at  least  one-half  of  said  in- 
crement of  enlisted  men  shall  have  been  enlisted;  and  not  more 
than  three-fourths  of  said  whole  number  of  officers  shall  be  ap- 
pointed or  promoted  until  at  least  three-fourths  of  said  increment 
of  enlisted  men  shall  have  been  enlisted.  And  ail  officers  promoted 
in  accordance  with  the  terms  of  this  proviso  shall  take  rank,  re- 
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spectively,    from   the   dates   on   which   their  promotions   shall   have 
become  lawful  under  the  terms  of  this  proviso.  (40  Stat.  44.) 

This  was  a  further  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

§  1995.  (R.  S.  §  1224,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Civil  employment  prohibited. 

Leaves  of  absencow— The  Secretary  of  Commerce  Commission  to  assist  in  the 

War  is  prohibited  by  this  section  from  valuation  of  properties  of  common  car- 

grantlDg  leave  of  absence  to  an  officer  riers  under  the  act  of  March  1,  1913 

of  the  Engineer  Corps  in  order  that  he  (Comp.  St.  1916,  §  8591).    30  Op.  Atty. 

may  be   employed    by    the    Interstate  Gen.  184. 

§  1997aa.  (Act  May  12,  1917,  c.  12.)  Detail  of  officer  in  aviation 
section^  Signal  Corps. 
Hereafter  nothing  in  section  twenty-five  of  the  National  Defense 
Act  of  June  third,  nineteen  hundred  and  sixteen,  shall  be  held  to 
prevent  the  detail  of  an  officer  in  the  aviation  section  of  the  Signal 
Corps.    (40  Stat.  43.) 

This  was  a  provision  of  the  Army  appropriation  act  foir  the  fiscal  year  1918, 
cited  above. 

Section  25  of  the  National  Defense  Act,  referred  to  in  this  section  is  §  25 
of  Act  June  3,  1916,  c.  134.     See  Comp.  St.  1916,  i  1997a. 

§  2005a.  (Act  June  15,  1917,  c.  29,  §  1.)     Enlistment  of  cooks;  for 

duration  of  war. 

The  Secretary  of  War  is  authorized  to  enlist  twelve  hundred 

competent  cooks  as  sergeants,  first-class,  Quartermaster  Corps,  for 

the  duration  of  the  war  only,  to  be  trained  as  cook  instructors  and 

to  be  employed  as  such.    (40  Stat.  188.) 

This  was  a  provision  of  the  ur^nt  deficiency  appropriation  act  for  the 
military  and  naval  establishments  on  account  of  war  expenses  for  the  fiscal 
year  1917,  cited  above. 

§  2007.  (R.  S.  §  1235.)     Labor  detail. 

Construction  of  section  In  ooneral.—  where  the  whole  company  to  which  the 
^s  section  does  not  apply  to  the  soldier  belongs  is  engaged  on  such  duty. 
«nard8     on    duty    at    military    prisons,      Schwann  v.  U.  S.,  50  Ct.  CI.  276. 

§  2016a.  (Act  May  12,  1917,  c.  12.)  Assignment  of  officers  in 
Field  Artillery  for  instruction. 
Officers  in  the  grade  of  second  lieutenant  in  the  Field  Artillery 
^sy  be  assigned,  for  the  period  of  one  year,  to  batteries  stationed  at 
the  School  of  Fire  for  Field  Artillery  at  Fort  Sill,  Oklahoma,  for 
the  purpose  of  pursuing  courses  of*  practical  instruction  in  field 
artillery.    (40  Stat.  41.) 

^Oiis  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1^18,  dted  above. 

§  20l6aa.  (Act  July  9,  1918,  c.  143.)  Translators  for  Army  Service 
.Schools  and  School  of  Fire  for  Field  Artillery,  and  Infantry 
School  of  Arms. 
<tifrP^  exceeding  $200  per  month  may  beused  for  the  payment  of 
$100  per  month  to  a  translator  at  the  Army  Service  Schools,  Fort 
Leavenworth,  Kansas,  and  $100  per  month  to  a  translator  at  the 
School  of  Fire  for  Field  Artillery,  and  the  Infantry  School  of  Arms, 
Fort  Sill,  Oklahoma,  to  be  appointed  by  the  commandants  of  the 
schools  named,  with  the  approval  of  the  Secretary  of  War.  (40 
Stat.  846.)         '  ^^  y  K 

.This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
^t^d  above.  It  supersedes  a  similar  provision  of  Act  May  12,  1917,  c.  12,  40 
^^t.  41. 
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§  20iga.  (Act  May  18,  1917,  c.  IS,  §  12.)     Sale  of  alcohoUc  Uquor 
in  or  near  camps  or  to  officers  or  men. 

The  President  of  the  United  States,  as  Commander  in  Chief  of 
the  Army,  is  authorized  to  make  such  regulations  governing  the 
prohibition  of  alcoholic  liquors  in  or  near  military  camps  and  to 
the  officers  and  enlisted  men  of  the  Army  as  he  may  from  time  to 
time  deem  necessary  or  advisable:  Provided.  That  no  person,  cor- 
poration, partnership,  or  association  shall  sell,  supply,  or  have  in  his 
or  its  possession  any  intoxicating  or  spirituous  liquors  at  any  mil- 
itary station,  cantonment,  camp,  fort,  post,  officers'  or  enlisted 
men's  club,  which  is  being  used  at  the  time  for  military  purposes 
under  this  Act,  but  the  Secretary  of  War  may  make  regulations  per- 
mitting the  sale  and  use  of  intoxicating  liquors  for  medicinal  pur- 
poses. It  shall  be  unlawful  to  sell  any  intoxicating  liquor,  includ- 
ing beer,  ale,  or  wine,  to  any  officer  or  member  of  the  military 
forces  while  in  uniform,  except  as  herein  provided.  ,Any  person, 
corporation,  partnership,  or  association  violating  the  provisions  of 
this  section  of  the  regulations  made  thereunder  shall,  unless  other- 
wise punishable  under  the  Articles  of  War,  be  deemed  guilty  of  a 
misdemeanor  and  be  punished  by  a  fine  of  not  more  than  $1,000  or 
imprisonment  for  not  more  than  twelve  months,  or  both,  (40 
Stat.  82.) 

This  section  and  the  Ect^tion  vest  foHowioK  are  sectioiu  12  and  13  of  the 

Selective  Draft  Act.  citeU  abore.     The  other  sections  of  said  set  are  set  forth 

post,  {}  2044a-2044k. 
The  proTihinns  of  tbii  svctioD   and  the  folloning  section  were  extended  to 

the  Navy  hy  Act  Oct  6,  1917,  c.  92,  post,  i  2813e. 

Votes  of  Dedsimu 

Indlctmsnt.— An   Indictment   chatsiDg  Praot.— In  prosecution  for  sale  of  liq- 

the  unlawful  selling  of  intoxicating  Uq-  uor  to  soldiers  in  aniform,  where  tor- 

uor  to  soldiers  in  uniform  Is  sufficient,  emment's  evidence  showed  sale  on  date 

though   it  did  not   negative   exceptions  other  than   that   laid   in  indictment,  it 

wMch  Secretary  of  War  Is  authoriied  was  proper  to  submit  to  jury  question 

to  prescribe  as  to  sale  of  liquor  at  an;  whether  sale  occurred  on  date  testified 

military  station,  etc.,  for  medicinal  pur-  to,  or  on  hojub  other  day;   jury  conaid- 

poses;    it    appearing    that    ssles    were  ering  testimony  as  to  date  on  question 

made  outside  any  military  reserration,  of  witnesses'  credibility.     Young  t.  U, 

and  it  not  being  ahown  that  any  eicep-  S.  (C.  C.  A.)  24S  F.  935. 

tions   had   bean   prescribed.     Toung  r.  Cited     withaut     dsflnlta     appllDation, 

U.  8.  (C.  C.  A.)  249  F.  935.  U.  S.  t.  Casey  (D.  C.)  247  F.  362. 

§  2019b.  (Act  May  18,  1917,  .c.  15,  §  13,  as  amended.  Act  July  9, 
1918,  c.  143,  subchapter  XIV,)  Prostitution  near  cantonments 
prohibited. 
During  the  present  emergency  it  shall  be  unlawful,  within  such 
reasonable  distance  of  any  military  camp,  station,  fort,  post,  can- 
tonment, training  or  mobilization  place  as  the  Secretary  of  War 
shall  determine  to  be  needful  to  the  efficiency  and  welfare  of  the 
Army,  and  shall  designate  and  publish  in  general  orders  or  bulle- 
tins, to  engage  in  prostitution  or  to  aid  or  abet  prostitution  or  to 
procure  or  solicit  for  purposes  of  prostitution,  or  to  keep  or  set  up 
a  house  of  ill  fame,  brothel,  or  bawdy  house,  or  to  receive  any  per- 
son for  purposes  of  lewdness,  assignation,  or  prostitution  into  any 
vehicle,  conveyance,  place,  structure,  or  building,  or  to  permit  any 
person  to  remain  for  purposes  of  lewdness,  assignation,  or  prostitu- 
tion in  any  vehicle,  conveyance,  place,  structure,  or  building;  and 
any  person,  corporation,  partnership,  or  association  violating  the 
provisions  of  this  chapter  shall,  unless  otherwise  punishable  under 
the  Articles  of  War,  be  deemed  guilty  of  a  misdemeanor  and  be 
punished  by  a  fine  of  not  more  than  $1,000.  or  by  imprisonment  for 
not  more  than  one  year,  or  by  both  such  fine  and  imprisonment, 
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and  any  person  subject  to  military  law  violating  this  chapter  shall 
be  punished  as  provided  by  the  Articles  of  War ;  and  the  Secretary 
of  War  is  hereby  authorized,  empowered,  and  directed  to  do  every- 
thing by  him  deemed  necessary  to  suppress  and  prevent  violation 
thereof.    (40  Stat.  83,  885.) 

This  section  was  amended  by  Act  July  9,  1918,  c.  143,  subchapter  XIV, 
cited  above,  to  read  as  set  forth  above.  As  originally  enacted  said  section 
read  as  follows:  "The  Secretary  of  War  is  hereby  authorized,  empowered,  and 
directed  during  the  present  war  to  do  everything  by  him  deemed  necessary  to 
suppress  and  prevent  the  keeping  or  setting  up  of  houses  of  ill  fame,  brothels, 
or  bawdy  houses  within  such  distance  as  he  may  deem  needful  of  any  military 
camp,  station,  fort,  post,  cantonment,  training*  or  mobilization  place  and  any 
person,  corporation,  partnemhip,  or  association  receiving  or  permitting  to  be 
received  for  immoral  purposes  any  person  into  any  place,  structure,  or  build- 
ing used  for  the  purpose  of  lewdness,  assignation,  or  prostitution  within  such 
distance  of  said  places  as  may  be  designated,  or  shall  permit  any  such  person 
to  remain  for  immoral  purposes  in  any  such  place,  structure,  or  building  as 
aforesaid,  or  who  shall  violate  any  order,  rule,  or  regulation  issued  to  carry 
out  the  object  and  purpose  of  this  section  shall  unless  otherwise  punishable  un- 
der the  Articles  of  War,  be  deemed  guilty  of  a  misdemeanor  and  be  punished 
by  a  fine  of  not  more  than  $1,000,  or  imprisonment  for  not  more  than  twelve 
months,  or  both." 

Notes  of  Deoisloiia 


Validity.— Under  Const,  art  1,  §  8, 
rule  of  Secretary  of  War,  providing 
that  keeping  or  setting  up  of  houses  of 
ill  fame,  etc.,  within  five  miles  of  any 
military  camp,  etc.,  is  prohibited,  au- 
thorized by  this  section,  was  not  inva- 
sion of  police  power  reserved  to  state, 
therefore  in  excess  of  power  of  Con- 
gress. Pappens  v.  U.  S.  (C.  C.  A.)  252 
F.  55. 

This  section  is  not  invalid  as  invading 
reserved  police  power  of  states,  and 
was  not  in  excess  of  powers  of  Con- 
gress, under  Const,  art.  1,  f  8.  U.  S. 
T.  Casey  (D.  C.)  247  F.  362;  U.  S.  v. 
Scott  (D.  C.)  248  F.  361. 

This  section  does  not  delegate  legis- 
latiye  power  to  Secretary  of  War,  but 
empowers  him  to  ascertain  and  declare 
the  zone  within  which  the  statute  shall 
take  effect  U.  S.  v.  Casey  (D.  C.)  247 
F.  362;  U.  S.  v.  Scott  (D.  C.)  248  F. 
361. 

Iidictment.— An  indictment  charging 
keeping  or  setting  up  a  house  of  ill 
fame  within  five  miles  of  any  military 
camp,  etc.,  though  without  averment  of 
the  receiving  of  any  persons  into  the 
house  for  the  purpose  of  prostitution, 
<^harges  a  misdemeanor,  for  though  the 
offense  charged  is  violation  of  a^i  order 
or  regulation  issued  by  the  Secretary 
of  War,  the  order  was  made  pursuant 
to  this  section,  making  violation  of  any 
such  order  a  misdemeanor.  Pappens  v. 
U.  S.  (C.  C.  A.)  252  F.  55. 

Terms  "house  of  ill  fame,"  "bawdy 
house,"  and  "brothel**  being  synony- 
Dious,  indictment  charging  keeping  of 
«11  three  resorts  charges  but  one  of- 
fense. U.  S.  V.  Casey  (D.  C.)  247  F. 
362. 

Indictment  under  this  section  need 
not  negative  the  exception  respecting 
J^ts  punishable  under  the  Articles  of 
^w.  U.  S.  V.  Scott  (D.  C.)  248  F.  361. 


Indictment  charging  conspiracy  to  vi- 
olate this  section  and  regulation  of  Sec- 
retary of  War,  promulgated  thereunder, 
need  not  set  forth  regulation  of  Secre- 
tary, for  courts  will  take  judicial  notice 
thereof.  U.  S.  v.  Casey  (D.  C.)  247  F. 
362. 

An  indictment  under  this  section  was 
not  defective,  because  not  giving  the 
correct  date  of  the  regulations  pre- 
scribed thereunder;  they  being  judi- 
cially noticed.  U.  S.  v.  Scott  (D.  C.) 
248  F.  361. 

Indictment  charging  that  defendants 
conspired  to  set  up  or  keep  house  of  ill 
fame,  brothel,  or  bawdyhouse  within 
prohibited  zone  of  military  post,  is  not 
duplicltous,  as  charging  several  offens- 
es; conspiracy  alone  being  charged.  U. 
S.  V.  Casey  (D.  C.)  247  F.  362. 

Instructions.— In  prosecution  for  vio- 
lating rule  of  Secretary  of  War  pro- 
hibiting keeping  or  setting  up  of  house 
of  ill  fame  within  five  miles  of  militarjr 
fort,  etc.,  instruction  that  courts  will 
not  sanction  conviction  of  person  based 
upon  circumstances  showing  he  was  in- 
duced by  officers  to  commit  the  offense, 
that  he  might  be  brought  to  punish- 
ment, sufficiently  covered  point  in  de- 
fendant's request,  though  coupled  with 
explanation  that,  if  officers  received  in- 
formation crime  was  being  committed 
secretly,  it  was  their  right  to  ascertain 
truth.  Pappens  v.  U.  S.  (C.  C.  A.)  252 
F.  55. 

Conviction  under  state  iawSw— Convic- 
tion under  state  laws  for  maintaining 
brothel  located  so  near  military  post, 
camp,  etc.,  as  to  fall  within  prohibited 
zone  prescribed  by  Secretary  of  War 
under  this  section,  does  not  prevent 
conviction  under  such  act.  U.  S.  T. 
Casey  (D.  C.)  247  F.  362.  . 
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§  2019c.  (Act  July  1,  1918,  c.  113,  §  1.)  Remains  of  t^cers,  sol- 
diers, civilian  employes,  and  others. 
Disposition  of  remains  of  officers,  soldiers,  civilian  employees, 
and  so  forth:  For  interment,  or  of  preparation  and  transportation 
to  their  homes  or  to  such  national  cemeteries  as  may  be  desigfnated 
by  proper  authority,  in  the  discretion  of  the  Secretary  of  War,  of 
the  remains  of  officers,  cadets,  United  States  Military  Academy,  in- 
cluding acting  assistant  surgeons  and  enlisted  men  in  active  serv- 
ice ;  interment,  or  of  preparation  and  transportation  to  their  homes, 
of  the  remains  of  civil  employees  of  the  Army  in  the  employ  of  the 
War  Department  who  die  abroad,  in  Alaska,  in  the  Canal  Zone,  or 
on  Army  transports,  or  who  die  while  on  duty  in  the  field  or  at 
military  posts  within  the  limits  of  the  United  States;  interment 
of  military  prisoners  who  die  at  military  posts;  removal  of  remains 
from  abandoned  posts  to  permanent  military  posts  or  national 
cemeteries,  including  the  remains  of  Federal  soldiers,  sailors,  or 
marines,  interred  in  fields  or  abandoned  private  and  city  ceme- 
teries; and  in  any  case  where  the  expenses  of  burial  or  shipment 
of  the  remains  of  .officers  or  enlisted  men  of  the  Army  who  die  on 
the  active  list  are  borne  by  individuals,  where  such  expenses  would 
have  been  lawful  claims  against  the  Government,  reimbursement  to 
such  individuals  may  be  made  of  the  amount  allowed  by  the  Gov- 
ernment for  such  services  out  of  this  sum,  but  no  reimbursement 
shall  be  made  of  such  expenses  incurred  prior  to  July  first,  nineteen 
hundred  and  ten  •  * :  Provided,  That  during  the  continuance 
of  the  present  war  the  above  provisions  shall  be  applicable  in  the 
cases  of  officers  and  enlisted  men  on  the  retired  list  of  the  Army 
who  have  died  or  may  hereafter  die  while  on  active  duty  by  prop- 
er assignment.      (40  Stat.  656.) 

This  WH8  a  proviiioQ  of  the  sundry  ciril  appropriatioii  act  for  the  fiscal  year 
1019,  cited  nbove. 
§  2019d.  (Act  July  9,  1918,  c.  143,  subchapter  VIII.)     Care  of  per- 
sons discharged  from  military  service. 
The  President  of  the  United  States  is  hereby  authorized  and  em- 
powered to  make  provision  for  such  care  and  treatment  as  he  may 
deem  advisable  of  persons  discharged  from  the  military  or  naval 
forces  of  the  United  States  on  account  of  physical  disability  who 
are  citizens  of  any  nation  at  war  with  a  nation  with  which  the  Unit- 
ed States  is  at  war;  but  such  provision  shall  be  made  only  for  the 
citizens  of  a  nation  that  makes  suitable  provision  tor  the  care  and 
treatment  of  persons  discharged  from  the  military  or  naval  forces 
on  account  of  physical  disability  who  are  citizens  of  the  United 
States:    Provided,  That  such  care  and  treatment  shall  in  no  case 
exceed  the  care  and  treatment  authorized  by  law  and  regulations 
for  members  of  the  Army  and  Navy  of  the  United  States  discharg- 
ed from  the  military  or  naval  service  for  like  cause.    (40  Stat.  881.) 
Thia  waa  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1&19, 
dted  atiove. 

ORGANIZATION  OP  VOL.UNTEBB  ARMY 
§  2026g.  (Act  April  25,  1914,  c  71,  §  10.)     Recruiting  in  time  of 
war,  etc.;    rendezvous  and  depots;    additional  volunteer  offi- 
cers for  recruiting  duty;   organization  for  instruction  and  dis- 
cipline. 

Clttd    without    deflnittt    ftppllMtloi, 
UnioD  Pac  B.  Co.  t.  V.  &.  &2  Ct.  CL 
226. 
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SELECTIVE  DRAFT  ACT 

§  204la«  (Act  May  18,  1917,  c.  15,  §  1.)     Organization  of  all  incre- 
ments of  Regular  Army ;  draft  of  National  Guard  and  National 
Guard  Reserves;    draft  of  additional  forces;    volunteer  divi- 
sions. 
That  in  view  of  the  existing  emergency,  which  demands   the 
raising  of  troops  in  addition  to  those  now  available,  the  President 
be,  and  he  is  hereby,  authorized — 

First.  Immediately  to  raise,  organize,  officer,  and  equip  all  or 
such  number  of  fticrements  of  the  Regular  Army  provided  by  the 
national  defense  Act  approved  June  third,  nineteen  hundred  and 
sixteen,  or  such  parts  thereof  as  he  may  deem  necessary ;  to  raise 
all  organizations  of  the  Regular  Army,  including  those  added  by 
such  increments,  to  the  maximum  enlisted  strength  authorized  by 
law.  Vacancies  in  the  Regular  Army  created  or  caused  by  the  ad- 
dition of  increments  as  herein  authorized  which  can  not  be  filled 
by  promotion  may  be  filled  by  temporary  appointment  for  the 
period  of  the  emergency  or  until  replaced  by  permanent  appoint- 
ments or  by  provisional  appointments  made  under  the  provisions  of 
section  twenty-three  of  the  national  defense  Act,  approved  June 
third,  nineteen  hundred  and  sixteen,  and  hereafter  provisional  ap- 
pointments under  said  section  may  be  terminated  whenever  it  is  de- 
termined, in  the  manner  prescribed  by  the  President,  that  the  officer 
has  not  the  suitability  and  fitness  requisite  for  permanent  appoint- 
ment. 

Second.  To  draft  into  the  military  service  of  the  United  States, 

organize,  and  officer,  in  accordance  with  the  provisions  of  section 

one  hundred. and  eleven  of  said  national  defense  Act,  so  far  as  the 

provisions  of  said  section  may  be  applicable  and  not  inconsistent 

with   the  terms  of  this  Act,  any  or  all  members  of  the  National 

Guard  and  of  the  National  Guard  Reserves,  and  said  members  so 

drafted  into  the  military  service  of  the  United  States  shall  serve 

therein  for  the  period  of  the  existing  emergency  unless  sooner  dis- 

charg-ed :  Provided,  That  when  so  drafted  the  organizations  or  units 

of  the  National  Guard  shall,  so  far  as  practicable,  retain  the  State 

desig-pations  of  their  respective  organizations. 

Third.  To  raise  by  draft  as  herein  provided,  organize  and  equip 
an  additional  force  of  five  hundred  thousand  enlisted  men,  or  such 
part  or  parts  thereof  as  he  may  at  any  time  deem  necessary,  and 
to  provide  the  necessary  officers,  line  and  stafi^,  for  said  force  and 
tor  organizations  of  the  other  forces  hereby  authorized,  or  by  com- 
bining organizations  of  said  o^ther  forces,  by  ordering  members  of 
the  Officers'  Reserve  Corps  to'  temporary  duty  in  accordance  with 
the  provisions  of  section  thirty-eight  of  the  national  defense  Act 
approved  June  third,  nineteen  hundred  and  sixteen;    by  appoint- 
ment from  the  Regular  Army,  the  Officers'  Reserve  Corps,  from 
those  duly  qualified  and  registered  pursuant  to  section  twenty-three 
of  the  Act  of  Congress  approved  January  twenty-first,  nineteen  hun- 
dred and  three  (Thirty-second  Statutes  at  Large,  page  seven  hun- 
dred and  seventy-five),  from  the  members  of  the  National  Guard 
dratted  into  the  service  of  the  United  States,  from  those  who  have 
been  graduated   from  educational  institutions  at  which  military  in- 
struction is  compulsory,  or  from  those  who  have  had  honorable 
senice  in  the  Regular  Army,  the  National  Guard,  or  in  the  volun- 
teer forces,  or  from  the  country  at  large;    by  assigning  retired 
officers  of  the  Regular  Army  to  active  duty  with  such  force  with 
their  rank  on  the  retired  list  and  the  full  pay  and  allowances  of  their 
grade;  or  by  the  appointment  of  retired  officers  and  enlisted  men, 
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active  or  retired,  of  the  Regular  Army  as  commissioned  officers 
in  such  forces:  Provided,  Tlmt  the  organization  of  said  force  shall 
be  the  same  as  that  of  the  corresponding  organizations  of  the  Reg- 
ular Army:  Provided  further,  That  the  President  is  authorized  to 
increase  or  decrease  the  number  of  organizations  prescribed  for 
the  typical  brigades,  divisions,  or  army  corps  of  the  Regular 
Army,  and  to  prescribe  such  new  and  different  organizations  and 
personnel  for  army  corps,  divisions,  brigades,  regiments,  battalions, 
squadrons,  companies,  troops,  and  batteries  as  the  efficiency  of  the 
service  may  require :  Provided  further,  That  the  number  of  organi- 
zations in  a  regiment  shall  not  be  increased  nor  shall  the  number 
of  regiments  be  decreased:  Provided  further.  That  the  President 
in  his  discretion  may  organize,  officer,  and  equip  for  each  In- 
fantry and  Cavalry  brigade  three  machine-gun  companies,  and 
for  each  Infantry  and  Cavalry  division  four  machine-gun  com- 
panies, all  in  addition  to  the  machine-gun  companies  comprised  in 
organizations  included  in  such  brigades  and  divisions:  Provided 
farther.  That  the  President  in  his  discretion  may  organize  for  each 
division  one  armored  motor-car  machine-gun  company.  The  ma- 
chine-gun companies  organized  under  this  section  shall  consist  of 
such  commissioned  and  enlisted  personnel  and  be  equipped  in  such 
manner  as  the  President  may  prescribe:  And  provided  further. 
That  officers  with  rank  not  above  that  of  colonel  shall  be  appointed 
by  the  President  alone,  and  officers  above  that  grade  by  the  Pres- 
ident by  and  with  the  advice  and  consent  of  the  Senate:  Provided 
further.  That  the  President  may  in  his  discretion  recommission 
in  the  Coast  Guard  persons  who  have  heretofore  held  commissions 
in  the  Revenue-Cutter  Service  or  the  Coast  Guard  and  have  left 
the  service  honorably,  after  ascertaining  that  they  are  qualified 
for  service  physically,  morally,  and  as  to  age  and  military  fitness. 

Fourth.  The  President  is  further  authorized,  in  his  discretion  and 
at  such  time  as  he  may  determine,  to  raise  and  begin  the  training 
of  an  additional  force  of  five  hundred , thousand  men  organized, 
officered,  and  equipped,  as  provided  for  the  force  first  mentioned  in 
the  preceding  paragraph  of  this  section. 

Fifth.  To  raise  by  draft,  organize,  equip,  and  officer,  as  provided 
in  the  third  paragraph  of  this  section,  in  addition  to  and  for  each 
of  the  above  forces,  such  recruit  training  units  as  he  may  deem  nec- 
essary for  the  maintenance  of  such  forces  at  the  maximum  strength. 

Sixth.  To  raise,  organize,  officer,  and  maintain  during  the  emer- 
gency such  number  of  ammunition  batteries  and  battalions,  depot 
batteries  and  battalions,  and  such  artillery  parks,  with  such  num- 
bers and  grades  of  personnel  as  he  may  deem  necessary.  Such 
organizations  shall  be  officered  in  the  manner,  provided  in  the  third 
paragraph  of  this  section,  and  enlisted  men  may  be  assigned  to  said 
organizations  from  any  of  the  forces  herein  provided  for  or  raised 
by  selective  draft  as  by  this  Act  provided. 

Seventh.  The  President  is  further  authorized  to  raise  and  main- 
tain by  voluntary  enlistment,  to  organize,  and  equip,  not  to  exceed 
four  infantry  divisions,  the  officers  of  which  shall  be  selected  in 
the  manner  provided  by  paragraph  three  of  section  one  of  this  Act : 
Provided,  That  the  organization  of  said  force  shall  be  the  same  as 
that  of  the  corresponding  organization  of  the  Regular  Army:  And 
provided  further,  That  there  shall  be  no  enlistments  in  said  force 
of  men  under  twenty-five  years  of  age  at  time  of  enlisting:  And 
provided  further,  That  no  such  volunteer  force  shall  be  accepted 
in  any  unit  smaller  than  a  division.     {40  Stat,  76.) 

Thifl  section  and  the  ten  sertions  neit  followine  are  H  1-10  of  an  act  en- 
titled "An  net  to  authorize  the  Tresident  to  increase  temporarily  the  Mili- 
tary EatabUshmcut  of  the  United  States,"  cited  above.  Sections  12  and  13 
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of  said  act  are  set  forth  ante,  §|  2019a,  2019b.     Section  14  of  said  act  re- 
peals all  inconsistent  laws  and  parts  of  laws. 
Proclamation  issued  under  this  section,  dated  July  3,  1917,  as  follows:  i 

"Whereas,   the  United   States  of  America  and   the  Imperial  German   Gov-  \ 

emment  are  now  at  war,  and  having  in  view  the  consequent  danger  of  ag-  : 

gression  by  a  foreign  enemy  upon  tho  territory  of  th%  United  States  and  the 
necessity  for  proper  protection  against  possible  interference  with  the  execu- 
tion of  the  laws  of  the  Union  by  agents  of  the  enemy,  I,  Woodrow  Wilson, 
President  of  the  United  States  by  virtue  of  the  authority  vested  in  me  by  the 
Constitution  and  the  laws  of  the  United  States  and  through  the  governors  of 
the  respective  States,  call  into  the  service  of  the  United  States  as  of  and 
from  the  dates  hereinafter  respectively  indicated  all  members  of  the  National 
Guard  and  all  enlisted  members  of  the  National  Guard  Reserve  of  the  fol- 
lowing States,  who  are  not  now  in  the  service  of  the  United  States,  ex- 
cept members  of  staff  corps  and  departments  not  included  in  the  personnel 
of  tactical  organizations,  and  except  such  officers  of  the  National  Guard  as 
have  been  or  may  be  specially  notified  by  my  authority  that  they  will  not  be  af- 
fected by  this  call,  to  wit: 

**0n  July  15,  1917,  New  York,  Pennsylvania,  Ohio,  West  Virginia,  Michigan, 
Wisconsin,  Minnesota,  Iowa,  North  Dakota,  South  Dakota  and  Nebraska; 

"On  July  25,  1917,  Maine,  New  Hampshire,  Vermont,  Massachusetts,  Rhode 
Island,  Connecticut,  New  Jersey,  Delaware,  Maryland,  District  of  Columbia, 
Virginia,  North  Carolina,  South  Carolina,  Tennessee,  Illinois,  Montana,  Wy- 
oming, Idaho,  Washington  and  Oregon. 

**The  members  of  the  National  Guard  of  the  various  States  affected  by  this 
call  will  be  concentrated  at  such  places  as  may  be  designated  by  the  War 
r>cpartment 

"II.  And,  under  the  authority  conferred  upon  me  by  clause  second  of  sec- 
tion one  of  the  Act  of  Congress  'to  authorize  the  President  to  increase  tem-    _ 
pox-arily  the  military  establishment  of  the  United  States,'  approved  May  IS, 
3.9X7,  I  do  hereby  draft  into  the  military  service  of  the  United  States  as  of 
from  the  fifth  day  of  August,  nineteen  hundred  and  seventeen,  all  mem- 
of  the  National  Guard  and  all  enlisted  members  of  the  National  Guard 
(crve  of  the  following  States,   except  members  of  staff  corps  and  depart- 
le-Tits  not  included  in  the  personnel  of  tactical  organizations,  and  except  such 
ler  officers  of  the  National  Guard  as  have  been  or  may  be  specially  notified 
by    my  authority  that  they  will  not  be  drafted,  to  wit: 

•*^ew  York,  Pennsylvania,  Ohio,  West  Virginia,  Michigan,  Wisconsin,  Min- 
(C3ta,  Iowa,  North  Dakota,  South  Dakota,  Nebraska,  Maine,  New  Hamp- 
"e,  Vermont,  Massachusetts,  Rhode  Island,  Connecticut,  New  Jersey,  Dela- 
•«,  Maryland,  District  of  Columbia,  Virginia,  North  Carolina,  South  Caro- 
lina, Tennessee,  Illinois,  Montana,  Wyoming,  Idaho,  Washington;  Oregon, 
IxfecSxana,  Kentucky,  Georgia,  Florida,  Alabama,  Mississippi,  Arkansas,  Louisi- 
axica,  Oklahoma,  Texas,  Missouri,  Kansas,  Colorado,  New  Mexico,  Arizona, 
Utiiili  and  California. 

•^III.  All  persons  hereby  drafted  shall  on  and  from  the  fifth  day  of  Au-  , 

STMSft:  nineteen  hundred  and  seventeen,  stand  discharged  from  the  militia,  and, 
ax&der  the  terms  of  section  2  of  the  Act  of  May  18,  1917,  be  subject  to  the 
lei'ws's  and  regulations  governing  the  Regular  Army,  except  as  to  promotions, 
so  f  &r  as  such  laws  and  regulations  are  applicable  to  persons  whose  perma- 
non-fc  retention  in  the  military  service  on  the  active  or  retired  list  is  not 
con-templated  by  law.  • 

"IT.  The  members  of  each  company,  battalion,  regiment,  brigade,  division, 
or  other  organizations  of  the  National  Guard  hereby  drafted  into  the  military 
service  of  the  United  States  shall  be  embodied  in  organizations  corresponding 
to    those  of  the  Regular  Army.     The  officers  not  above  the  rank  of  colonel 
of  said  organizations  of  the  National  Guard  who  are  drafted  and  whose  of- 
fices  are  provided  for  in  like  organizations  of  the  Regular  Army,  are  hereby 
appointed  officers  in  the  Army  of  the  United  States  in  the  arm,  staff  corps  or 
acpartinent,  and  in  the  grades  in  which  they  now  hold  commission  as  officers 
of  the  National  Guard,  such  appointments  to  be  effective,  subject  to  accept- 
^^t  on  and  from  the  fifth  day  of  August,  nineteen  hundred  and  seventeen, 
^^  each  of  them,  subject  to  such  acceptance,  is  hereby  assigned  as  of  said 
h^  *o  tho  organization  in  the  Army  of  the  United  States  composed  of  those 
Who  i^ere  members  of  the  organization  of  the  National  Guard  in  which  at 
^^  time  of  draft  he  held  a  commission.     The  noncommissioned  officers  of  the 
^Sanizations  of  the  National  Guard  the  members  of  which  are  hereby  draft- 
^  are  hereby   appointed  noncommissioned  officers  in  their  present  grade  in 
^^  organizations  of  the  Army  composed  of  said  members  and  shall  in  each 
^*^  have  the  same  relative  rank  as  heretofore;    and  all  other  enlisted  men 
•^^.  hereby  confirmed  in  the  Army  of  the  United   States  in  the  grades  and 
^^^Ss  held  by  them  in  the  National  Guard  in  all  cases  where  such  grades 
^^  stings  correspond  to  grades  and  ratings  provided  for  in  like  organiza- 
uons  of  tho  Kegular  Army,  all  such  appointments  of  noncommissioned  offi- 
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ccrs  and  conSrmations  of  other  enlisted  mea  in  thdr  grades  to  be  without 
prejudice  to  the  authority  of  BubordinBte  commanders  in  respect  of  promo- 
tioDB,  reductions  and  chaDges  in  enliated  personueL 

"V.  Each  organization  of  the  military  force  hereby  created  will,  antU  fur- 
ther orders,  bear  the  same  name  and  designation  ae  the  former  organiiatioii 
of  the  National  Guafd  of  whose  members  it  is  composed. 

"VI.  All  necessary  orders  for  combining  the   organizations  created  by   em- 
bodying  therein   members   of   the   National   (Juard   and   National   Unatd   He- 
serve  hereby  drafted  into  the  military  service  of  the  United  States  into  com- 
plete tactical  units  will  be  issued  by  the  War  L>epartment." 
Proclamation  nnder  this  section: 

May  2S.  191S.  ae  follows,   omitting  formal  portions: 

"Now,  therefore,  I,  Woodrow  Wilson.  President  of  the  TJnited  States  ol 
America  by  virtue  of  the  powers  conferred  upon  me  by  the  said  acts  of  Con- 
gress, do  hereby  draft  inlo  the  military  service  of  the  United  States,  to  serve 
therein  for  the  period  o(  the  eiisting  emergency  unless  sooner  discharged. 
as  of  and  from  the  first  day  of  June,  nineteen  hundred  aod  eighteen,  all 
members  of  the  First  nud  Second  Regiments  of  Infantry  of  the  National 
Guard  of  the  territory  of  Hawaii  and  all  members  of  the  medical  personnel 
of  said  Nationill  Guard  lawfully  attached  to  said  regiments. 

"All  persona  hereby  drafted  shall  on  and  from  the  first  day  of  June,  nine- 
teen hundred  and  eighteen,  stand  disebarged  from  Che  militia,  and.  in  accord- 
ance with  the  provisions  of  said  act  of  May  eighteenth,  nineteen  hundred 
and  seventeen,  Bhnll  on  and  from  said  date  be  subject  to  the  laws  and  regu- 
latiooa  governing  the  Regular  Army,  except  as  to  promotions,  so  far  as  such 
laws  and  regulations  are  applicable  to  persons  whose  permanent  retention 
in  the  military  service  on  Uie  active  or  retired  list  is  not  contemplated  by 
existing  law. 

"The  members  of  each  company,  battalion  and  regiment,  and  of  said  medical 
personnel  attached  thereto,  hereby  dratted  into  the  military  service  of  the 
United  States  shall  be  embodied  in  organizations  corresponding  Co  those  of 
the  Regular  Army.  The  olficers  of  said  organizations  and  staff  department 
who  are  drafted  and  whose  offices  are  provided  for  in  like  organizations  ot 
the  Regular  Army  are  hereby  appointed  officers  in  the  Army  of  the  Uuited 
States  iu  the  arm  or  deportment  and  in  the  grades  in  which  they  now  hold 
,  commissions  us  officers  of  .  lid  National  Guard,  such  appointments  to  he 
effective,  subject  to  acceptance,  on  and  from  ttie  first  day  of  June,  nineteen 
hundred  and  eighteen,  and  each  of  them,  subject  to  such  acceptance,  is  here- 
by assigned  as  of  said  date  to  the  organization  in  the  Army  of  the  United 
States  composed  of  those  who  were  members  of  the  National  Guard  of  the 
territory  of  Hawaii.  The  noucommiK.iioned  officers  of  sa.id  organizations  the 
members  of  which  are  hereby  drafted,  and  all  noncommissioned  officers  ot 
the  medical  peraoonel  of  sBid  National  Guard  who  are  hereby  drufted,  are 
hereby  appointed  noncommiasioned  officers  in  their  present  grade  in  the 
organizations  of  the  Army  composed  of  a  aid  members,  or  in  the  corres  pond- 
ing stuff  department  thereof,  and  shall  ill  each  case  have  the  same  relative 
rank  as  heretofore;  and  all  other  enlisted  men  in  said  organizations  are 
hereby  confirmed  in  the  Army  of  the  United  States  in  the  grades  and  rat- 
ings held  by  them  in  the  National  Guard  of  the  territory  of  Hawaii  in  all 
cases  where  such  grades  and  ratings  correspond  to  grades  aod  ratings  pro- 
vided for  in  like  organizations  of  the  Regular  Army,  all  such  appointments 
of  noncommissioned  officers  and  confirmations  of  other  enlisted  men  in  their 
grades  to  be  without  prejudice  to  the  authority  of  subordinate  commanders 
in  respect  to  promotions,  reduetions,  and  changes  in  enlisted  personnel. 

"Each  of  aaid  regiments  of  aaid  NatioQal  Guard  of  the  territory  of  Hawaii 
and  each  organization  thereof  will,  until  further  orders,  bear  the  same  name 
and  designation  as  was  borne  by  it  while  a  part  of  the  National  Guard  of 
the  territory  of  Hawaii." 

Further  proclamation,  issued  under  this  section,  dated  November  T,  1918, 
drafting  certain  coast  artillery  companies  ot  the  National  Guard,  Virginia, 
into  the  military  service  of  the  United  States.  And  see  proclamation,  under 
S  3048a,  post. 

Notes  of  Dsdslou 
Validity.— Selective   Draft   Act   is   in       the  Selective  Service  Act  Is  valid;    tha 

no  way  contrary  to  the  letter  or  spirit       government  having  power  to  raise  ar- 

of  the  Constitution,  nor  to  any  intelli-       mies  by  draft.    U.  S.  v.  Olson  (D.  C.) 

gent    conception    of    free    government.       253  F.  233. 

Sugar  V.  U.  S.  {C.  C,  A.)  2-52  F.  74.  Under  Const  art.  1,  {  8,  and  article 

In  view  of  the  revolutionary  practice       6,  Congress  has  power  to  raise  an  army 

of  raising  armies  by  draft,  and  of  the       by   conscription,   and  this  act  is   valid. 

provisions  found  in  Const,  art.  2,  {  2,       Arver  v.  U.  S.,  38  S.  Ct.  159,  24tf  U.  8, 

etc.,  and  despite  Amendments  0  and  13,       S66,  Ann.  Cas.  1918B,  856,  62  L.  Ed. 
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349,  L.  R.  A.  1918G,  351;  Angelus  v. 
Sullivan,  246  F.  54,  158  C.  C.  A.  280; 
U.  S.  V.  Sugar  (D.  C.)  243  F.  423. 

The  provision  in  terms  declaring 
President  "authorized"  to  raise  army 
held,  in  view  of  preceding  words  and 
section,  National  Defense  Act  June  3, 
1910,  i  2  (Comp.  St.  1916,  §  1882a), 
and  Joint  Resolution  April  6,  1917, 
not  to  delegate  the  power  vested  in 
Congress  to  raise  an  army,  but  to 
merely  commit  to  him  execution  of  its 
scheme.  Angelus  v.  Sullivan,  246  F. 
54, 158  C.  C.  A.  280;  XJ.  S.  v.  Stephens 
(D.  C.)  245  F.  956. 

This  act  does  not  Impose  slavery 
or  involuntary  servitude,  in  violation 
of  Const.  Ajnend.  13.  Arver  v.  U. 
8.,  38  S.  Ct.  159,  245  U.  S.  366, 
62  L.  Ed.  349,  L.  R.  A.  1918C,  361, 
Ano.  Cas.  1918B,  856;  Angelus  v. 
Sullivan,  246  F.  54,  158  C.  C.  A.  280; 
U.  S.  V.  Sugar  (D.  C.)  243  F.  423; 
Story  V.  Perkins  (D.  C.)  243  F.  997, 
judgment  affirmed  Jones  v.  Same,  38 
S.  Ct.  166.  245  U.  S.  390,  62  L.  Ed. 
358;  Claudius  v.  Davie  (Gal.)  165  P. 
6S9. 

Selective  Draft  Act,  both  as  respects 
citizens  and  declarant  aliens,  is  not  in 
violation  of  Const.  U.  S.  Amend.  13,  as 
imposing  involuntary  servitude.  U.  S. 
T.  BeU  (D.  C.)  248  F.  992. 

The  Selective  Service  Act  is  not  in 
violation  of  Const.  Amend.  5,  forbid- 
ding the  deprivation  of  property  with- 
OQt  due  process  of  law,  for  no  one 
lias,  in  a  just  sense,  a  property  right 
in  his  office  or  employment.  U.  S.  v. 
Olflon  (D.  C.)  253  F.  233. 

Under  Const  art.  1,  §  8,  National 
Defense  Act  June  3,  1916  (Comp.  St. 
i  1715a),  and  this  act,  the  President 
may  draft  compulsorily  into  the  federal 
service  officers  and  enlisted  men  of  the 
National  Guard,  and  Congress  ^ad  au- 
thority to  confer  such  power.  Ex  parte 
Dostal  (D.  C.)  243  F.  664. 

As  Selective  Draft  Act  is  not  ex  post 
fftcto  law  as  to  citizens,  it  cannot  be 
deemed  ex  post  facto  legislation  as  to 
■liens;  for,  while  Congress  could  not 
•ffect  alien's  right  to  come  into  country 
^7  change  thereafter  in  requirements 
of  fldmission,  nevertheless  in  all  other 
aspects  his  status  after  entry  is  same 
M  that  of  citizen.  U.  S.  v.  BeU  (D.  C.) 
248  F.  992. 

Constitutionality  of  Conscription  Act, 
I  \  authorizing  drafting  of  members  of 
national  guard,  a  separable  portion  of 
the  act,  cannot  be  questioned  by  one 
Bot  affected,  by  such  part.  U.  S.  v. 
Sugar  (D.  C.)  243  F.  423. 

— —  Drafting   for  foreign  serviced— 

^en  Congress  exercises  its  power  to 
c^  a  citizen  into  the  army  without  his 
consent,  the  army  into  which  he  enters 
iB  not  limited  to  services  such  as  those 
for  which  it  is  claimed  the  militia  may 
only  be  used.  Arver  v.  U.  S.,  38  S.  Ct 
^»  ^  U.  &  866,  Ann.  Cas.  1918B, 


856,  62  K  Ed.  349,  L.  R.  A.  1918C, 
861;  Cox  V.  Wood,  38  S.  Ct  421,  247 
U.  S.  3,  62  L.  Ed.  947. 

This  section  in  view  of  National  Dje- 
fense  Act,  {  HI  (Comp.  St  1916,  § 
3045),  held  not  to  call  forth  the  militia 
as  such,  authorized  by  Const  art  1, 
I  8,  cL  15,  for  certain  purposes  only. 
U.  S.  V.  Sugar  (D.  C.)  243  F.  423. 

The  common-law  right  to  "^remain 
within  the  realm"  cannot  prevail  against 
explicit  provision  of  an  act  of  Congress. 
Story  V.  Perltins  (D.  C.)  243  F.  997. 
judgment  affirmed  Jones  v.  Same,  38 
S.  Ct.  166,  245  U.  S.  390,  62  L.  Ed. 
358. 

— -  Deiegatlon  of  autliorlty  to  make 
roies.— See  notes  to  section  2  of  this 
act,  post  S  2044b. 

Nationai  guards- Where  petitioner, 
after  enlistment  in  National  Guard,  be- 
came soldier  of  United  States  army,  be- 
ing drafted  into  service  pursuant  to 
National  Defense  Act  June  3,  1916,  S 
111  (Comp.  St  1916,  f  3045),  and  this 
section,  on  August  5,  1917,  at  which 
time  he  was  examined  by  federal  medi- 
cal officers  and  accepted,  his  status  is 
determined  by  draft  of  August  5,  1917, 
and  irregularities  at  time  of  his  pre- 
vious examination  and  voluntary  en- 
listment are  immaterial.  Blackington 
V.  U.  S.,  248  F.  124,  160  C.  C.  A.  264, 
affirming  order  (D.  C.)  Ex  parte  Black- 
ington, 245  F.  801. 

Under  National  Defense  Act  S§  58, 
70,  111  (Comp.  St.  1916,  §§  3044.  30441, 
3045),  and  this  act,  member  of  National 
Guard,  though  not  consenting  to  be 
mustered  into  federal  service  under 
presidential  order,  held  a  soldier  in 
the  United  States  army,  and  subject  to 
military  trial  or  punishment.  Ex  parte 
Dostal  (D.  C.)  243  F.  664. 

Status  of  men  of  miiitary  age.— Se- 
lective Draft  Act  does  not  give  persons 
within  the  draft  ages  any  military 
status  solely  by  virtue  of  their  being 
within  such  ages,  but  they  retain  their 
ordinary  status  as  civilians  and  citi- 
zens until  it  is  changed  through  the 
operation  of  the  law  by  their  selection 
for  service.  Ex  parte  McDonald  (D. 
C.)  253  F.  99;  Ex  parte  Henry  (D.  0.) 
253  F.  208. 

Status  of  men  in  service^-An  elector 
of  Nebraska,  entering  military  service 
of  the  United  States  under  this  act,  is 
not  in  the  regular  army,  within  Const. 
Neb.  art.  7,  §  3,  and  may  exercise  the 
elective  franchise  at  such  places  and 
under  such  conditions  as  may  be  pro- 
vided by  law.  State  v.  Moorhead  (Neb.) 
167  N.  W.  70. 

Voter  who  at  19  left  father's  house  in 
city  election  district  and  enlisted,  and 
who  left  some  personal  effects  and  vis- 
ited at  his  home  after  enlistment,  could 
claim  father's  house  as  his  voting  resi- 
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Deason  y.  V.  S.  (C.  C.  A.)  254  F.  259; 

U.  S.  ei  rel.  TroUni  v.  Heyburn  (D.  C.) 

>  Bcctiou  6  of       246  F.  360;    V.  S.  v.  HitcheU   (D.  C.) 

248  F.  997. 

§  2044b.  (Act  May  18, 1917,  c.  15,  §  2.  as  amended,  Act  July  9,  1918, 
c.  143,  subchapter  XII,  §  4,  and  Act  Aug.  31,  1918,  c  166,  §  1.) 
Voluntary  enlistment  or  draft  to  maintain  National  Guard  or- 
ganizations; selective  draft  for  other  forces;  persons  subject 
to;  quotas,  etc. 
The  enlisted  men  required  to  raise  and  maintain  the  organiza- 
tions of  the  Regular  Army  and  to  complete  and  maintain  the  or- 
ganizations embodying  the  members  of  the  National  Guard  drafted 
into  the  service  of  the  United  States,  at  the  maximum  legal  strength 
as  by  this  Act  provided,  shall  be  raised  by  voluntary  enlistment,  or 
if  and  whenever  the  President  decides  that  they  can  not  effectually 
be  so  raised  or  maintained,  then  by  selective  draft ;  and  all  other 
forces  hereby  authorized,  except  as  provided  in  the  seventh  para- 
graph of  section  one,  shall  be  raised  and  maintained  by  selective 
draft  exclusively;  but  this  provision  shall  not  prevent  the  transfer 
to  any  force  of  training  cadres  from  other  forces.  Such  draft  as 
herein  provided  shall  be  based  upon  liability  to  military  service  of 
all  male  citizens  and  male  persons  residing  in  the  United  States, 
not  alien  enemies,  who  have  declared  their  intention  to  become  citi- 
zens, between  the  ages  of  eighteen  and  forty-five,  both  inclusive, 
and  shall  take  place  and  be  maintained  under  such  regulations  as 
the  President  may  prescribe  not  inconsistent  with  the  terms  of  this 
Act:  Provided,  That  the  President  may  draft  such  persons  liable 
to  military  service  in  such  sequence  of  ages  and  at  such  time  or 
times  as  he  may  prescribe :  Provided  further.  That  a  citizen  or  sub- 
ject of  a  country  neutral  in  the  present  war  who  has  declared  his 
intention  to  become  a  citizen  of  the  United  States  shall  be  relieved 
from  liability  to  military  service  upon  his  making  a  declaration,  in 
accordance  with  such  regulations  as  the  President  may  prescribe, 
withdrawing  his  intention  to  become  a  citizen  of  the  United  States, 
which  shall  operate  and  be  held  to  cancel  his  declaration  of  inten- 
tion to  become  an  American  citizen,  and  he  shall  forever  be  de- 
barred from  becoming  a  citizen  of  the  United  States.  Quotas  for 
the  several  States,  Territories,  and  the  District  of  Columbia,  or  sub- 
divisions thereof,  shall  be  determined  in  proportion  to  the  popula- 
tion thereof,  and  credit  shall  be  given  to  any  State,  Territory,  Dis- 
trict, or  subdivision  thereof,  for  the  number  of  men  who  were  in 
the  military  service  of  the  United  States  as  members  of  the  Na- 
tional Guard  on  April  first,  nineteen  hundred  and  seventeen,  or  who 
have  since  said  date  entered  the  military  service  of  the  United  States 
from  any  such  State,  Territory,  District,  or  subdivision,  either  as 
members  of  the  Regular  Army  or  the  National  Guard.  All  persons 
drafted  into  the  service  of  the  United  States  and  all  officers  accept- 
ing commissions  in  the  forces  herein  provided  for  shall,  from  the 
date  of  said  draft  or  acceptance,  be  subject  to  the  laws  and  regula- 
tions governing  the  Regular  Army,  except  as  to  promotions,  so  far 
as  such  laws  and  regulations  are  applicable  to  persons  whose  per- 
manent retention  in  the  military  service  on  the  active  or  retired  list 
is  not  contemplated  by  existing  law,  and  those  drafted  shall  be  re- 
quired to  serve  for  the  period  of  the  existing  emergency  unless 
sooner  discharged;  Provided,  That  the  President  is  authorized  to 
raise  and  maintain  by  voluntary  enlistment  or  draft,  as  herein  pro- 
vided, special  and  technical  troops  as  he  may  deem  necessary,  and 
to  embody  them  into  organizations  and  to  officer  them  as  provided 
in  the  third  paragraph  of  section  one  and  section  nine  of  this  Act, 
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Organizations  of  the  forces  herein  provided  for,  except  the  Regular 
Army  and  the  divisions  authorized  in  the  seventh  paragraph  of  sec- 
tion one,  shall,  as*  far  as  the  interests  of  the  service  permit,  be  com- 
posed of  men  who  come,  and  of  officers  who  are  appointed  from, 
the  same  State  or  locality.    (40  Stat.  77,  885,  955.) 

This  section  was  amended  by  Act  July  9,  1918»  c.  143,  sabchapter  XII,  | 
4,  cited  above,  by  changing  the  second  sentence  of  the  section  to  read  as  set 
forth   above.     As  originally  enacted,  said  sentence  read  as  follows:    "Such 
draft  as  herein  provided  shall  be  based  upon  liability  to  military  service  of 
all  male  citizens,  or  male  persons  not  alien  enemies  who  have  declared  their 
intention  to  become  citizens,  between  the  ages  of  twenty-one  and  thirty  years* 
both  inclusive,  and  shall  take  place  and  be  maintained  under  such  regulations 
as  the  President  may  prescribe  n^t  inconsistent  with  the  terms  of  this  Act." 
It  was  again  amended  by  Act  Aug.  31,  3918,  c.  166,  f  1,  also  cited  above,  by 
a^in  changing  said  second  sentence  to  read  as  set  forth  above.     As  amended 
by  said  Act  July  9,  1918,  c.  148,  subchapter  XII,  |  4,  said  sentence  read  as 
follows:    "Such  driU^t  as  herein  provided  shall  be  based  upon  liability  to  mil- 
itary service  of  all  male  citizens  or  male  persons  not  alien  enemies  who  have 
declared  their  intention  to  become  citizens  between  the  ages  of  twenty-one  and 
thirty  years,  both  inclusive,  and  shall  take  place  and  be  maintained  under 
sach  regulations  as  the  President  may  prescribe  not  inconsistent  with  the 
terms  of  this  Act:    Provided,  That  a  citizen  or  subject  of  a  country  neutral 
in  the  present  war  who  has  declared  his  inteption  to  become  a  citizen  of  the 
United   States  shall  be  relieved   from  liability  to  military  service  upon  his 
making  a  declaration,  in  accordance  with  such  regulations  as  the  President 
may  prescribe,  withdrawing  his  intention  to  become  a  citizen  of  the  United 
States,  which  shall  operate  and  be  held  to  cancel  his  declaration  of  intention 
to  become  an  American  citizen  and  be  shall  forever  be  debarred  from  becom- 
ing a  citizen  of  the  United  States." 

Notes  of  Deoisioiui 


Validity  and  constrootlon  in  generald— 

Selective  Draft  Act  cannot  be  declar- 
ed invalid  in  its  operation  as  to  declar- 
ant aliens,  who  are  still  foreign  sub- 
jects, on  theory  that  it  is  contrary  to 
public  policy  of  United  States  to  rec- 
ognize right  of  any  nation  to  impress 
into  military  service  subjects  of  anoth- 
er nation,  for  courts  have  no  poiyer  to 
declare  law  unconstitutional  because 
it  is  in  contravention  with  so-called  law 
of  nations.  U.  S.  v.  BeU  (D.  O.)  248 
P.  992. 

It  is  not  within  jurisdiction  of  courts 
to  determine  action  of  legislative  or  ex- 
ecutive departments  in  retaining  in 
military  service  Austrian  alien  with 
first  papers,  who  after  declaration  of 
war  with  Austria  claimed  that  he  be- 
came enemy  alien,  not  subject  to  mili- 
tary service  under  Selective  Draft  Act 
Halpern  v.  Commanding  Oflicer  of  Na- 
tional Army  at  Camp  Upton,  N.  Y.  (D. 
C.)  248  r  1003. 

The  word  "liabiHty"  in  this  section, 
providing  that  the  draft  "shall  be  based 
upon  liability  to  military  service,"  etc., 
is  Qsed  in  its  ordinary  sense  of  obli- 
gation or  responsibility.  Ex  parte  La- 
machia  (D.  C.)  250  P.  814.    * 

— •  Authority  to  mako  rules  and  reg- 

BlatlOM^This  section  is  valid,  in  so 
far  as  it  authorized  the  President  to 
make  rules  and  regulations  for  its  en- 
forcement having  effect  of  law,  and  is 
Dot  open  to  attack  as  delegation  of 
legislative  authoisty.  Arver  v.  U.  S., 
38  S.  Ct.  159,  245  U.  S.  366,  Ann.  Cas. 
1918B,  856,  62  L.  Ed.  849,  L.  R.  A. 
IfilSC,  361;  Franke  v.  Murray,  248 
F.  865,  160  0.  C.  A.  623;   U.  S.  v.  Ol- 
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son  (D.  C.)  253  F.  233;  Rhodes  v.  Tat 
um  (Tex.  Civ.  App.)  206  S.  W.  114. 

Alien  enemies.— Subject  of  Austria- 
Hungary,  unless  excused  as  no'ndeclar- 
ant  alien,  is  not  entitled  to  exemption 
because,  by  reason  of  subsequent  dec- 
laration of  war  against  Austria-Hun- 
gary, he  had  become  alien  enemy.  Ex 
parte  Blazekovic  (D.  C.)  248  F.  327. 

Where  alien  Austrian,  who,  had  first 
papers,  was  certified  for  military  serv- 
ice under  Selective  Draft  Act  prior  to 
declaration  of  war  with  Austria,  he  is 
not,  as  he  was  subject  to  draft  at  time 
certified,  entitled  to  release  on  habeas 
corpus,  on  ground  that  subsequent  dec- 
laration of  war  made  him  alien  enemy. 
U.  S.  V.  BeU  (D.  C.)  248  F.  1002;  Hal 
pern  v.  Commanding  Officer  of  NationtJ 
Army  at  Camp  Upton,  N.  Y.  (D.  C.) 
248  F.  1003.. 

Noni^larant  aliena.^Alien,  who  had 
taken  out  his  first  papers,  but  had  al- 
lowed seven  years  to  elapse,  and  thus 
lost  right  to  become  at  once  citizen  of 
United  States,  must,  having  remained 
in  country,  be  presumed  declarant  alien, 
subject  to  military  service,  within 
terms  of  Selective  Draft  Act.  U.  S.  v. 
Mitchell  (D.  C.)  248  F.  997. 

Alien,  who  had  filed  declaration  of  in- 
tention more  than  seven  years  ago,  and 
whose  petition  for  admission  to  citizen- 
ship was  denied  on  ground  that  he  il- 
legally sold  intoxicating  liquor,  is  still 
a  declarant,  within  Selective  Draft  Act. 
Gazzola  v.  Commanding  Officer  of  Ft. 
Totten,  Bay  side,  Long  Island,  N.  Y. 
(D.  C.)  248  F.  1001. 

Under  this  section,  and  sections  2044d, 
2044e,  post,  a  nondeclarant  alien,  who 
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did  not  t^resent  his  claim  for  exemption 
to  local  or  district  boards  and  failed 
thereafter  to  apply  for  a  reopening  of 
his  case/  pursuant  to  regulations,  and  ' 
who  has  been  certified  into  military 
service,  is  not  entitled  to  exemption  on 
writ  of  habeas  corpus.  Ex  parte  Hut- 
flis  (D.  C.)  245  F.  798;  U.  S.  t.  Fin- 
ley  (D.  C.)  245  F.  871;  U.  S.  v.  Bell 
(D.  C.)  248  F.  995;  Ex  parte  Lamachia 
(D.  C.)  250  F.  814;  Ex  parte  TinkofE 
(D.  C.)  254  F.  ^. 

But  see  Ex  parte  Beck  (D.  C.)  245 
F.  967,  holding  that  under  Selective 
Draft  Act,  and  in  view  of  Pamphlet 
1917,  fqrm  19.  p.  18,  of  War  Depart- 
ment, aliens  who  have  not  declared 
their  intention  to  become  citizens  are 
not  subject  to  draft,  and  cannot,  where 
their  alienage  is  shown,  though  they 
did  not  claim  their  exemption  within 
time  fixed,  be  certified  into  military 
service. 

As  Conscription  Act  provides  for  ex- 
emption of  nondeclarant  aliens,  ^and  as 
such  aliens  would  prove  unsatisfactory 
soldiers  if  unwilling  to  serve,  it  is 
against  policy  of  law  for  local  draft 
boards  to  attempt  to  include  such  aliens 
in  army;  it  being  for  benefit  of  serv- 
ice that  they  be  excluded.  Ex  parte 
Blazekovic  (D.  C.)  248  F.  327. 

The  courts  will  not  release  a  nonde- 
clarant alien,  who  by  reason  of  his 
lack  of  understanding  of  English  fails 
to  comply  with  the  draft  law;  Con- 
gress having  plainly  intimated  therein 
that  it  will  use  those  who  are  willing 
and  those  who  do  not  comply  with  the 
statute  in  obtaining  a  discharge.  Lehto 
V.  Scott  (D.  C.)  251  F.  767. 

See,  also,  notes  to  section  4  of  this 
act,  post,  $  2044d. 

Treaties  exempting  aliens  from  serv- 
ice.^—As  Conscription  Act  declares  all 
laws  in  conflict  to  be  suspended,  treaty 
entered  into  before  enactment  of  stat- 
ute, exempting  alien  from  military  serv- 
ice, does  not,  unless  he  was  duly  ex- 
empted by  act,  entitle  him  to  such  ex- 
emption, for  treaty,  if  in  conflict  with 
act,  was  repealed.  Ex  parte  Blazeko- 
vic (D.  C.)  248  F.  327. 

Merc  fact  alien  was  •  exempt  from 
military  service  by  treaty  with  his  gov- 
ernment, entered  into  by  United  States 
before  enactment  of  Conscription  Act, 
does  not  necessarily  entitle  him  to  ex- 
emption. Summertime  v.  Local  Board, 
Division  No.  10  (D.  C.)  248  F.  832. 

A  resident  subject  of  Spain  of  regis- 
tration age,  who  has  declared  his  in- 
tention to  become  a  citizen,  held  sub- 
ject to  the  Selective  Service  Law,  al- 
though by  the  treaty  of  April  20,  1903, 
he  is  expressly  exempted  from  compul- 
sory military  service  in  the  United 
States.  Ex  parte  Larrucea  (D.  C.)  249 
F.  081. 

Status  of  drafted  men.— Under  this 
section  and  Articles  of  War,  art.  2 
(Comp.  St.  1916,  §  2308a),  one  certified 
into  military  service  under  Draft  Act 
is,  from  date  he  was  certified,  subject 
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to  military  law,  and  to  punishment  as 
deserter  on  account  of  his  refusal  to 
obey  summons,  and  cannot  escape  lia- 
bility because  he  has  not  taken  re- 
quired oath.  Franke  ▼.  Murray,  248 
F.  865,  160  €.  C.  A.  623. 

See,  also,  notes  to  section  5  of  this 
act,  post,  $  2044e. 

Powers  of  local  and  district  boards^— 
Under  this  section  and  sections  2044d, 
2044e,  post,  local  and  district  boards 
have  jurisdiction  to  determine  whether 
a  registrant  is  an  enemy  alien,  not  sub- 
ject to  be  drafted  into  military  service. 
V.  S.  V.  Kinkead  (D.  C.)  248  F.  141,  or- 
der affirmed  (C.  C.  A.)  250  F.  692. 

See,  also,  notes  to  sections  4  and  5 
of  this  act,  post,  §S  2041d,  2044e. 

^—  Review  of  dectsionSd— Under  this 
section  and  section  2044d,  post,  and  the 
presidential  regulations  of  June  30, 
1917,  decision  of  local  boards  against 
claim  for  exemption  as  alien  held  final 
where  a  full  hearing  was  granted.  An- 
gelus  V.  Sullivan,  246  F.  54,  158  C.  C. 
A.  280. 

Decision  of  boards  created  under 
Conscription  Act  held  reviewable  if  a 
fair  hearing  is  denied,  or  if  they  act 
without  or  in  excess  of  their  jurisdic- 
tion, or  abuse  their  discretion,  or  if 
the  proceedings  are  manifestly  unfair. 
Id. 

—  Habeas  corpus  proceedings^-Writ 

of  habeas  corpus  will  not  issue,  when 
the  investigation  will  in  effect  be  an  ap- 
pellate review  of  what  has  been  deter- 
mined by  some  other  tribunal  of  com- 
petent jurisdiction,  as  determination  by 
the  established  military  tribunal  of  lia- 
bility to  draft,  depending  on  citizenship, 
in  the  absence  of  arbitrary  denial  of 
rights.  U.  S.  V.  Heybum  (D.  C.)  245 
F.  360. 

Under  this  section  and  sections  2044d, 
2044e,  post,  and  Rules  and  Regulations, 
§S  18,  20,  relator,  nondeclarant  alien, 
who  did  not  claim  exemption  from  mil- 
itary service  within  seven  days  after 
notification,  held  to  have  had  fair  hear- 
ing before  local  and  district  boards, 
which  certified  him  for  military  service, 
and  hence  not  entitled  to  habeas  cor< 
pus  on  that  ground.  U.  S.  v.  Finley  (D. 
C.)  245  F.  871. 

Release  of  relator,  improperly  certi- 
fied under  Selective  Draft  Act  into  mil- 
itary service,  cannot  be  denied  on 
ground  that  respondent,  an  army  offi- 
cer holding  relator  in  custody,  might  on 
complying,  with  writ  be  exposed  to  pun- 
ishment for  disobedience  of  orders  of 
superiors;  respondent's  remedy  being 
by  appeal.  Ex  parte  Beck  (D.  O.)  246 
F.  967. 

Declarant  alien,  certified  into  mili- 
tary service  under  Selective  Draft  Act, 
may  by  habeas  corpus  raise  question  of 
propriety  of  his  certification.  U.  S.  ▼. 
Bell  (D.  C.)  248  F.  992. 

Although  under  section  79,  rule  12, 
Bubd.  F,  Rules  and  Regulations  of  the 
Selective    Service   Act   a   nondeclarant 
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alien  should  be  placed  in  class  V— F,  corpus  to  prove  his  alienage  beyond  a 

which  exempts  from  service,  in  view  of  reasonable  doubt    United  States  ex  rel. 

section  100,  providing  for  correction  of  Kotzen  v.  Local  Exemption  Board  No. 

questionnaires,  and  section  101,  enjoin-  157  of  City  of  New  York  (D.  C.)  252  F. 

iog"  local  boards  to  satisfy  themselves  245. 
that  a  registrant  claiming  exemption  as 

an  alien  is  not  a  citizen,  the  burden  of  Cited     without    definite     application, 

proof  rests   on  complainant  in  habeas  U.  S.  v.  Miller  (D.  G.)  249  F.  985. 

§  2044c.  (Act  May  18,  1917,  c.  IS,  §  3.)  Bounties  and  substitutes. 
No  bounty  shall  be  paid  to  induce  any  person  to  enlist  in  the 
military  service  of  the  United  States;  and  no  person  liable  to 
military  service  shall  hereafter  be  permitted  or  allowed  to  furnish 
a  substitute  for  such  service ;  nof  shall  any  substitute  be  receivedv 
enlisted,  or  enrolled  ^n  the  military  service  of  the  United  States ; 
and  no  such  person  shall  be  permitted  to  escape  such  service  or  to 
be  discharged  therefrom  prior  to  the  expiration  of  his  term  of 
service  by  the  payment  of  money  or  any  other  valuable  thing  what- 
soever as  consideration  for  his  release  from  military  service  or  lia- 
bility thereto.     (40  Stat.  78.) 

See  note  to  fi  2044a. 

§  2044d.  (Act  May  18,  1917,  c.  15,  §  4,  as  amended.  Act  Aug.  31, 
1918,  c.  166,  §  2.)  Exemptions  from  selective  draft;  local  and. 
district  boards. 
The  Vice  President  of  the  United  States,  the  officers,  legislative, 
executive,  and  judicial,  of  the  United  States  aijd  of  the  several 
States,  Territories,  and  the  District  of  Columbia,  regular  or  duly 
ordained  ministers  of  religion,  students  who  at  the  time  of  the  ap- 
proval of  this  Act  are  preparing  for  the  ministry  in  recognized  the- 
ological or  divinity  schools,  and  all  persons  in  the  military  and  na- 
val service  of  the  United  States  shall  be  exempt  from  the  selective 
draft  herein  prescribed ;  and  nothing  in  this  Act  contained  shall  be 
construed  to  require  or  compel  any  person  to  serve  in  any  of  the 
forces  herein  provided  for  who  is  found  to  be  a  member  of  any 
well-recognized  religious  sect  or  organization  at  present  organized 
and  existing  and  whose  existing  creed  or  principles  forbid  its  mem- 
bers to  participate  in  war  in  any  form  and  whose  religious  convic- 
tions are  against  war  or  participation  therein  in  accordance  with 
the  creed  or  principles  of  said  religious  organizations,  but  no  per- 
son so  exempted  shall  be  exempted  from  service  in  any  capacity 
that  the  President  shall  declare  to  be  noncombatant ;  and  the  Pres- 
ident is  hereby  authorized  to  exclude  or  discharge  from  said  selec- 
tive draft  and  from  the  draft  under  the  second  paragraph  of  section 
one  hereof,  or  to  draft  for  partial  military  service  only  from  those 
liable  to  draft  as  in  this  Act  provided,  persons  of  the  following 
classes:  County  and  municipal  officials;  custom-house  clerks; 
persons  employed  by  the  United  States  in  the  transmission  of  the 
mails*;  artificers  and  workmen  employed  in  the  armories,  arsenals, 
and  navy  yards  of  the  United  States,  and  such  other  persons  em- 
ployed in  the  service  of  the  United  States  as  the  President  may 
designate ;  pilots  j  mariners  actually  employed  in  the  sea  service 
of  any  citizen  or  merchant  within  the  United  States ;  persons  en- 
gaged in  industries,  occupations,  or  employments,  including  agri- 
culture, found  to  be  necessary  to  the  maintenance  of  the  Military 
Establishment  or  the  effective  operation  of  the  military  forces  or 
the  maintenance  of  national  interest  during  the  emergency;  those 
in  a  status  with  i*espect  to  persons  dependent  upon  them  for  sup- 
port which  renders  their  exclusion  or  discharge  advisable;  and 
those  found  to  be  physically  or  morally  deficient.  No  exemption 
or' exclusion  shall  continue  when  a  cause  therefor  no  longer  exists: 
Provided,  That  notwithstanding  the  exemptions  enumerated  here- 
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in,  each  State,  Territory,  and  the  District  of  Columbia  shall  be  re- 
quired to  supply  its  quota  in  the  proportion  that  its  population 
bears  to  the  total  population  of  the  United  States. 

The  President  is  hereby  authorized,  in  his  discretion,  to  create 
and  establish  throughout  the  several  States  and  subdivisions  there-  ^ 
of  and  in  the  Territories  and  the  District  of  Columbia  local  boards, 
and  where,  in  his  discretion,  practicable  and  desirable,  there  shall 
be  created  and  established  one  such  local  board  in  each  county  or 
similar  subdivision  in  ,each  State,  and  one  for  approximately  each 
thirty  thousand  of  population  in  each  city  of  thirty  thousand  popu- 
lation or  over,  according  to  the  last  census  taken  or  estimates  fur- 
nished by  the  Bureau  of  Census  bf  the  Department  of  Commerce. 
Such  boards  shall  be  appointed  by  the  President,  and  shall  consist 
of  three  or  more  members,  none  of  whom  shall  be  connected  with 
the  Military  Establishment,  to  be  chosen  from  among  the  local  au- 
thorities of  such  subdivisions  or  from  other  citizens  residing  in  the 
subdivision  or  area  in  which  the  respective  boards  will  have  juris- 
diction under  the  rules  and  regulations  prescribed  by  the  President. 
Such  boards  shall  have  power  within  their  respective  jurisdictions 
to  hear  and  determine,  subject  to  review  as  hereinafter  provided, 
.all  questions  of  exemption  under  this  Act,  and  all  questions  of  or 
claims  for  including  or  discharging  individuals  or  classes  of  individ- 
uals from  the  selective  draft,  which  shall  be  made  under  rules  and 
regulations  prescribed  by  the  President,  except  any  and  every  ques- 
tion or  claim  for*including  or  excluding  or  discharging  persons  or 
classes  of  persons  from  the  selective  draft  under, the  provisions  of 
this  Act  authorizing  the  President  to  exclude  or  discharge  from  the 
selective  draft  "Persons  engaged  in  industries,  occupations,  or  em- 
ployments, including  agriculture,  found  to  be  necessary  to  the 
maintenance  of  the  Military  Establishment,  or  the  effective  opera- 
tion of  the  military  forces,  or  the  maintenance  of  national  interest 
during  the  emergency. 

The  President  is  hereby  authorized  to  establish  additional 
boards,  one  in  each  Federal  judicial  district  of  tlie  United  States, 
consisting  of  such  number  of  citizens,  not  connected  with  the  Mili- 
tary Establishment,  as  the  President  may  determine,  wHo  shall  be 
appointed  by  the  President.  The  President  is  hereby  authorized, 
in  his  discretion,  to  establish  more  than  one  such  board  in  any  Fed- 
eral judicial  district  of  the  United  States,  or  to  establish  one  such 
board  having  jurisdiction  of  an  area  extending  into  more  than  one 
Federal  judicial  district. 

Such  district  boards  shall  review  on  appeal  and  affirm,  modify, 
or  reverse  any  decision  of  any  local  board  having  jurisdiction  in  the 
area  in  which  any  such  district  board  has  jurisdiction  under  the 
rules  and  regulations  prescribed  by  the  President.  Such  district 
boards  shall  have  exclusive  original  jurisdiction  within  their  re- 
spective areas  to  hear  and  determine  all  questions  or  claims  for  in- 
cluding or  excluding  or  discharging  persons  or  classes  of  persons 
from  the  selective  draft,  under  the  provisions  of  this  Act,  not  in- 
cluded within  the  original  jurisdiction  of  such  local  boards. 

The  decisions  of  such  district  boards  shall  be  final  except  that, 
in  accordance  with  such  rules  and  regulations  as  the  President  may 
prescribe,  he  m^y  affirm,  modify  or  reverse  any  such  decision. 

Any  vacancy  in  any  such  local  board  or  district  board  shall  be 
filled  by  the  President,  and  any  member  of  any  such  local  board  or 
district  board  may  be  removed  and  another  appointed  in  his  place 
by  the  President,  whenever  he  considers  that  the  interest  of  the 
nation  demands  it.  ^ 

The  President  shall  make  rules  and  regulations  governing  the 
o'-ganization    and   procedure   of   such   local    boards   and    district 
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boards,  and  providing  for  and  governing  appeals  from  such  local 

l^oards  to  such  district  boards,  and  reviews  of  the  decisions  of  any 

Jocal  board  by  the  district  board  having  jurisdiction,  and  determin- 

!^g  and  prescribing  the  several  areas  in  which  the  respective  local 

'^^ards  and  district  boards  shall  have  jurisdiction,  and  all  other 

j}iles  and  regulations  necessary  to  carry  out  the  terms  and  provi- 

^^ons  of  this  section,  and  shall  provide  for  the  issuance  of  certifi- 

t^^es  of  exemption,  or  partial  or  limited  exemptions,  and  for  a  sys- 

^-^  to  exclude  and  discharge  individuals  from  selective  draft.    (40 

^t.  78,  955.) 

This  section  was  amended  by  Aet  Aug.  81,  1918,  c.  166,  (  2,  cited  above, 
^y  making  the  provision,  "persons  engaged  in  industries  including  agricul- 
ture, found  to  be  necessary  to  the  maintenance  of  the  Military  Establishment 
or  the  effective  operation  of  the  military  forces  or  the  maintenance  of  national 
interest  during  the  emergency,*'  wherever  it  occurred  in  the  section,  read  as  set 
forth  above. 

Act  Nov.  21,  1918.  c  212,  40  Stat  1045,  entitied  "An  Act  to  enable  the 
Secretary  of  Agriculture  to  carry  out,  during  the  fiscal' year  ending  June  thir- 
tieth, nineteen  hundred  and  nineteen,  the  purposes  of  the  Act  entitied  'An  Act 
to  provide  further  for  the  national  security  and  defense  by  stimulating  agri- 
culture and  facilitating  the  distribution  of  agricultural  products,'  and  for  other 
purposes,"  making  appropriations  to  carry  out  the  provisions  pf  Act  Aug.  10, 
1917,  c.  52,  40  Stat.  273,  provides  that  i^o  part  of  the  money  therein  appro- 
priated shall  be  used  in  paying  salary  or  expenses  of  any  man  who,  on  ac- 
count of  employment  in  which  he  Is  or  may  be  engaged  under  the  provisions 
of  the  act,  has  been  certified  by  the  Secretary  of  Agriculture  or  by  any  other 
official  of  the  Department  of  Agriculture  for  deferred  classification,  or  by 
action  of  any  other  Federal  ofiBcial  or  authority  has  been  or  may  be  placed 
in  a  deferred  classification  under  Act  May  18,  1917,  c  15,  40  Stat.  76,  or 
any  act  amendatory  thereof. 


H otes  of 

Vaiidlty.— See,  also,  notes  to  section  1 
of  this  act,  ante,  i  2044a. 

This  section  does  not  deny  due  pro- 
cess of  law  to  one  seeking  exemption 
u  an  alien.  Angelus  v.  Sullivan,  246  F. 
64,  158  C.  C.  A.  280. 

While,  under  Selective  Draft  Act, 
questions  of  exemption  on  account  of 
membership  in  religious  sect  opposed 
to  wir  are  for  determination  of  local 
and  district  boards,  and  their  finding 
camiot  be  reviewed  by  courts,  unless 
they  were  without  jurisdiction,  or  de- 
nied fair  hearing,  registrants  are  not 
deprived  of  due  process  of  law.  Franke 
T.  Murray,  248  F.  865,  160  0.  C.  A. 
623. 

Nondeclarant  alien,  although  by  terms 
of  Conscription  Act  exempt  from  serv- 
ice, is  not  denied  due  process  of  law  be- 
cause required  to  present  and  secure 
his  exemption  through  exemption  boards 
provided  for.  Ex  parte  Blazekovic  (D. 
C.)  248  F.  327. 

This  section  is  not  void  as  conferring 
jadicial  power  on  administrative  ofB- 
cers.  Arver  v.  U.  S.,  38  S.  Ct.  150,  245 
XT.  S.  366,  62  L.  Ed.  349,  L.  R.  A. 
19180,  361,  Ann.  Gas.  1918B,  856. 
Nor  ns  delegating  to  the  President  leg- 
iaktive  authority.  U.  S.  v.  Sugar  (D. 
C.)  243  F.  423. 

The  boards  which  this  section  au- 
thorizes the  President  to  create  are 
not  "courts,"  creation  of  which  Const, 
art,  8,  f  1,  vests  in  Congress.  U.  S.  v. 
Stephens  (D.  C.)  246  F.  956. 

This  section  is  not  a  "law  respecting 

aa  establishment  of  religion,  or  prohib- 
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iting  the  free  exercise  thereof,"  inhibit- 
ed by  Const.  Amend.  1.  Arver  v.  U.  S., 
38  S.  Ct.  159,  245  U.  S.  366,  62  L.  Ed. 
349,  L.  R.  A.  1918C,  361,  Ann.  Cas. 
1918B,  856;  U.  S.  v.  Stephens  (D.  C.) 
245  F.  956. 

SeparaMa  provlsionSd— Were  pro- 
vision exempting  clergy  and  divinity 
students  unconstitutional,  it,  while  fall- 
ing, would  not  affect  the  rest  of  the 
act,  clearly  separable  therefrom.  U.  S. 
V.  Stephens  (D.  'C.)  245  F.  956. 

If  provision  of  this  section  for  ex- 
empting persons  serving  in  any  capacity 
that  President  declares  noncombatant, 
contemplated  involuntary  servitude,  in 
contravention  of  Const.  Amend.  13,  it, 
being  separable,  would  not  affect  other 
provisions.    Id. 

Regulations^— The  regulations  pre- 
scribed by  the  President  under  this  sec- 
tion for  ascertaining  the  status  of  per- 
sons selected  thereunder,  and  their 
right  to  exemption  will  be  taken  judi- 
cial cognizance  of  by  the  courts,  and 
have  the  force  of  law.  U.  S.  v.  Miller 
(D.  C.)  249  F.  986. 

Draft  boards  and  membors  thereof. 

— The  boards  which  this  section  author- 
izes the  President  to  create  are  not 
"courts."  U.  S.  *v.  Stephens  (D.  O.) 
245  F.  956. 

A  member  of  a  local  draft  board  is 
an  "officer  of  the  United  States,"  or  a 
person  acting  on  behalf  of  the  United 
States  in  an  official  function,  within  the 
meaning  of  Criminal  Code,  §  39  (Comp. 
St.  1916,  I  10203),  making  it  an  offense 
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to  give  ur  offer  a  bribe  to  any  auch  offi- 
cer or  piTson.  U.  S.  t.  Bordonaro  (D. 
C.)  253  F.  477. 

Exemptions. — Resiatraot,  whose  quea- 
tionaaire  showed  his  ministerial  work 
ended  shortly  after  reKJatration  and  be- 
fore filing  tbe  qucstioniiaire,  held  not 
entitled  to  dcFerred  clasaiSi^Btion  under 
Che  regulationH  defining  an  "ordained  or 
regular  minister''  as  a.  person  wlio  has 
been  ordained,  etc.,  or  one  wbo  as  his 
cuBtomary  vocation  pr^HcbeB.  eto.  Ex 
parte  Shurt  (D.  C.>  253  F.  SSi3. 

Under  thiB  section  dependency  is  not 
a  matter  of  which  the  courts  can  take 
judicial  cognizaoce.  Ex  parte  Doatal 
(D.  C.)  243  F.  664. 

A  "dependent"  is  a  permn  nho  >b  not 
self-sustaining  and  relies  on  another 
for  support,  and  under  the  Selective 
Service  Act  and  regulations,  providing 
for  exemptions  to  registrants  having 
dependent  parents,  the  e:<emption 
should  not  be  granted  if  the  parent  is 
able  to  maintain  himself,  either  from 
property  which  he  owns  or  from  'his 
labor.  D.  8.  v.  McHugh  (D.  C.)  253  F. 
224. 

Under  section  72,  rule  fi,  of  the  pres- 
idential regulations  for  enforcement 
of  Selective  Service  Law  May  18,  1917, 
where  the  circumstances  are  such  as  to 
induce  a  belief  that  the  marriage  of  a 
registrant  was  for  tbe  primary  pur- 
pose of  evading  military  service,  ho* 
has  the  burden  of  showing  to  the  draft 
board  that  sucb  was  not  tbe  case. 
Boitano  r.  District  Board,  Northern 
Diet.  No.  3,  Sacramento,  Cal.  (D.  0.) 
250  P.  812. 

The  marriage  of  a  person  subject  to 
selective  draft,  after  his  registration, 
cannot  defeat  the  government's  right 
to  his  services.  Ex  parte  TiukoR  (D. 
C.)  254  F.  222. 

Person  enlisting  in  the  army  and 
aubseijuently  purchasing  his  release 
held  not  exempt  from  draft  under  this 
section  or  independent  of  it.  Ex  parte 
Cohen  (D.  C.)  24.'5  F.  667. 

— ^  Aiiflns.— Under  this  section  and 
section  2044e,  post,  nondeclarant  aliens 
are  not  automatically  excluded  from 
selective  draft,  but,  being  requited  to 
register,  must  present  and  obtain  their 
exemptions  through  boards  provided  to 
determine  nuestiona  of  exemption.  Kx 
parte  Hutflis  (D.  C.)  24S  P.  798;  U.  3. 
V.  Finley  (D.  C.)  24o  P.  S71:  Ex  parte 
Blazekovic  (D.  C.)  24S  P.  327. 

That  Conscription  Act,  which  pro- 
vides tor  exemption  of  nondeclarant 
aliens,  requires  tbcm  to  present  their 
claim  tor  eiemption  to  exemption 
boards  created  by  President  pursuant 
to  act,  does  not  deprfve  sucb  aliens  ot 
treaty  rights  seouring  them  against  lia- 
bility tor  military  service.  Er  parte 
Blazeliovic  (D.   C.)   248   F.  327. 

A  nondeclarant  alien,  who  did  not 
present  his  claim  for  exemption  to  local 
or  district  boards  and  failed  thereafter 
to  apply  for  a  reopening  of  bis  case, 
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pursuant  to  regnlations,  and  who  bas 
been  certified  into  military  service,  is 
not  entitled  to  exemption  on  writ  of 
habeas  corpus.  U.  S.  v.  Bell  (D,  C.) 
248  P.  095. 

Neither  the  draft  board  nor  the  court 
in  habeas  corpus  proceedings  can  base 
action  in  favor  of  alien  claimants  to 
exemption  on  alleged  ignorance  of  facts 
or  law.  Ex  parte  Tinkoff  (D.  0.)  254 
F.  222. 

See,  also,  notes  to  section  1  of  this 
act.  ante,  g  2044a. 

Claulfloatlon. — One  subject  to  tbe  Se- 
lective Draft  Act,  who  had  been  fully 
pardoned  after  being  convicted  of  a 
felony,  should  not  be  placed  in  m  de- 
ferred classiEcation  pursuant  to  section 
21  ot  the  original  regulations  or  sec- 
tion 79  of  those  of  November  8,  1917. 
U.  S.  V.  Commanding  Officer  of  78th 
Division,  U.  S.  A.  (D.  C.)  252  P.  314. 

A  man  inducted  into  the  service  un- 
der the  Selective  Draft  Act.  but  who 
was  a  few  days  afterward  discharged 
through  error,  held  properly  classified 
In  the  same  position  he  occupied  before 
the  error  was  committed.  Ex  parte 
Fischer  (D.  C.)  253  F.  159. 

Prooeedlngi  before  local  and  distriot 
boards. — Special  tribunals,  such  as  local 
and  district  bonrds  created  by  the  Se- 
lective Draft  Act,  are  quasi  judicial 
bodies  of  inferior  and  limited  Jurisdic- 
tion, and  have  authority  to  bear  and 
determine  only  such  matters  as  Hie  law 
dirccU,  Ex  parte  Beck  <D.  C.)  245  F. 
967. 

Members  of  local  draft  board  have  no 
authority  to  waive  any  of  tbe  provi- 
sions of  Selective  Draft  Act,  or  regu- 
lations mnde  thereunder.  U.  S.  v.  Fin- 
Icy  (D.  C.)  245  P.  871.  , 

In  view  of  tbe  regulations  thereunder, 
Selective  Service  Act,  i  4,  declaring 
that  local  boards  shall  have  power  to 
determine  all  questions  including  or  dis- 
charging individuals,  does  not  confer  on 
sucb  boards  the  power  to  determine 
whether  an  individual  subject  to  the  act 
failed  to  register.  Ex  parte  Fuston  (D. 
C.)  253  F.  90. 

Under  Selective  Draft  Act,  H  2.  4,  S. 
locnl  and  district  boards  have  jurisdic- 
tion to  determine  whether  a  registrant 
Is  an  enemy  alien,  not  subject  to  be 
dratted  Into  military  service.  U.  S.  v. 
Einkead  (D.  C.)  248  F.  141,  order  af- 
firmed (C.  C.  A.)  250  F.  602. 

Proceedings  on  en  alien's  claim  tor 
eiemption  under  the  Selective  Draft 
Act  are  analogous  to  proceedings  before 
boards  of  immigration,  and  the  appli- 
cants have  an  unquestionable  right  to 
a  fair  hearing.  Ex  parte  Hut&is  (D. 
C.)  245  P.  798. 

As  a  local  board  provided  tor  by  the 
Selective  Service  Act  is  a  public  body. 
exercising  quasi  judicial  functiona  in 
passing  on  the  right  of  exemption,  & 
court  of  chancery  has  no  jurisdiction  to 
interfere  with  such  «  board's  exercise 
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of  its  function.    Bonifaci  t.  Thompson 
(0.  C.)  252  F.  878. 

Wliere  relator  was  duly  certified  into 

"military  service   by  local  and   district 

^rds  in    accordance    with    Selective 

*^fnlt  Act,  he  cannot  obtain  release  be- 

^ise  he  had  convinced  adjutant  gen- 

^'^l    of  his  state  that  examination  by 

^^dical  officers  of  local  board  had  not 

1^^^  sufficient,  for,  while  Regulations, 

j^?7,  gives   Governor,   acting  through 

tO*^tant  general  supervision  of  execu.- 

0^  ^    of  selective   draft,   determination 

ai^^^emption  boards  is  final,  save  for 

;j^^^^l  to  the  President    U.  S.  v.  Com- 

^tyj^ling    Officer    of    Seventy-Seventh 

^V     ^^OD  o^  National  Army  of  United 

"^V^s  at  Camp  Upton,  Yaphank,  Long 

md,  N.  Y.  (D.  C.)  248  F.  1005. 

—  Evidencew— Where  a  drafted 
person,  claiming  exemption  from  mili- 
tary service  on  the  ground  of  alienage, 
is  snmmoned  before  the  exemption 
board  under  section  101  of  rules  and 
Regulations  of  Selective  Service,  to 
testify  on  the  exemption  claim,  the 
summons  is  notice  to  claimant  to  pre- 
sent all  the  evidence  he  has  in  support 
of  his  claim.  United  States  ex  rel. 
Kotzen  v.  Local  Exemption  Board  No. 
157  of  City  of  New  York  (D.  C.)  252 
F.  245. 

In  view  of  the  regulations  promulgat- 
ed by  the  President  under  the  Selective 
Service  Act,  local  boards  provided  for 
by  the  act   have   the   widest   possible 
latitude  for  the  purpose  of  informing 
themselves  of  the  truth  or  falsity  of 
statements   made    by    registrants,   and 
such  boards  are  not  in   any  way   re- 
stricted to  what  would  be  competent  le- 
gal evidence  in  any  judicial  proceeding. 
Brown  v.  Spelman  (D.  C.)  254  F.  215. 
-^  Rehearing  or  reopening  casew— 
Both    the    local     and     district    draft 
boards,   within  their   respective   juris- 
dictions, retain  their  power  to  hear  and 
determine  matters  pertaining  to  a  reg- 
istrant until  the  hour  specified  in  the 
notice  of  the  local  board  when  he  is  re- 
quired to  report  for  service ;  and  where 
after  notice  by  a  local  board  to  a  reg- 
istrant to  report  for  service,  but  before 
the  time  arrived  he  was  given  deferred 
classification  by  the  district  board  on 
industrial  grounds,  he  could  not  law- 
fully be   arrested   and   imprisoned   by 
the  local  board  for  failure  to  report. 
Ex  parte  McDonald  (D.  O.)  253  F.  90. 
After  certifying  relator  to  local  board 
for  military  service  for  failure  to  claim 
exemption,  district  board  has  lost  ju- 
risdiction   and    cannot    find    that    his 
alienage  was  not  established.    Ex  parte 
Beck  (D.  C.)  245  F.  967. 
Where  a  drafted  person  claimed  ex- 
emption from  military  service   on  the 
pound  of   alienage,    and    upon    being . 
Bommoned,  under  section  100,  to  prove 
his  daim  of  exemption,  failed  to  es- 
tablish it,  the  duty  to  reopen  the  case 
rested  m  the  sound  discretion  of  the 
exemption  board.    U.  S.  ex  rel.     Kot- 


zen V.  Local  Exemption  Board  No.  157 
of  City  of  New  Tork  (D.  0.)  252  F. 
245. 

Willie  the  action  of  the  local  board 
becomes  final  against  a  registrant  un- 
der the  Selective  Draft  Act  unless  ap- 
pealed from  in  five  days,  a  local  board, 
having  given  a  registrant  a  classifica- 
tion to  which  his  questionnaire  showed 
he  was  not  entitled,  may  correct  the 
error  some  months  later.  Ex  parte 
Short  (D.  C.)  253  F.  839. 

The  denial  of  a  rehearing  on  a  claim 
for  draft  exemption  by  a  district  board 
is  not  arbitrary  action.  Ex  parte 
Tinkoff  (D.  C.)  254  F.  222. 

Review  by  oourtSd-^This  section 
creates  independent  tribunals  to  carry 
out  the  act,  over  which  the  civil  courts 
exercise  no  supervisory  power.  Ex 
parte  Hutfiis  (D.  C.)  245  F.  798. 

Determination  by  local  and  district 
boards  provided  for  by  Selective  Draft 
Act  of  questions  of  exemption  is  con- 
clusive, and  cannot  be  reviewed  by  the 
courts,  unless  the  boards  were  with- 
out jurisdiction  or  a  fair  hearing  was 
denied.  Angelus  v.  Sullivan,  246  F. 
54,  158  C.  C.  A.  280;  Franke  v.  Mur- 
ray, 248  F.  865,  160  C.  0.  A.  623;  U. 
S.  V.  Kinkead  (D.  C.)  248  F.  141,  order 
affirmed  250  F.  692,  162  C.  C.  A.  654; 
U.  S.  V.  Mitchell  (D.  C.)  248  F.  997; 
Boitano  v.  District  Board,  Northern 
Dist.  No.  3,  Sacramento,  Cal.  (D.  O.) 
250  F.  812;  Ex  parte  Piatt  (D.  0.) 
253  F.  413. 

Decisions  of  boards  created  under 
Conscription  Act  are  reviewable  if  a 
fair  hearing  is  denied,  or  if  they  act 
without  or  in  excess  of  their  jurisdic- 
tion, or  abuse  their  discretion,  or  if 
the  proceedings  are  manifestly  unfair. 
Angelus  v.  Sullivan,  246  F.  W,  158  C. 
C.  A.  280;  Ex  parte  Blazekovic  (D. 
C.)  248  F.  327;  Ex  parte  Romano  (D. 
C.)  251  F.  7G2. 

The  determination  of  a  local  draft 
board  in  a  case  where  it  has  authority 
to  act  is  final,  unless  appealed  to  the 
district  board  or  the  President.  Ex 
parte  Piatt  (D.  C.)  253  F.  413. 

The  courts  are  bound  to  respect  the 
determination  of  local  and  district 
draft  boards  on  all  matters  within  their 
respective  jurisdiction,  and  have  no 
power  to  revise  their  decisions,  where 
their  jurisdiction  has  been  lawfully  ex- 
ercised; but  the  courts  may  determine 
to  what  effect  the  boards  have  acted. 
Ex  parte  McDonald  (D.  C.)  253  F.  99. 

Whether  persons  certified  into  Na- 
tional Army  under  Selective  Draft  Act 
meet  physical  and  medical  require- 
ments is  solely  question  for  exemption 
boards  provided  for,  and  not  the  courta. 
In  re  Traina  (D.  C.)  248  F.  1004. 

Where  petition  for  habeas  corpus  and 
certiorari  against  local  board,  under 
Conscription  Act  does  not  show  peti- 
tioner has  complied  with  requirements 
of  act  and  regulations,  or  ever  present- 
ed to  local  and  district  boards  reason 

(619) 


§  2044d 


THE  ARMY 


(Tit.  14 


of  igDorance  assigned  in  District  Gonrt 
for  failure  to  do  so,  relief  asked 
against  refusal  of  boards  to  exempt 
him  as  alien  must  be  denied.  Sum- 
mertime  v.  Local  Board,  Division  No. 
10  (D.  C.)  248  F.  832. 

Nondedarant  alien,  who'  did  not  claim 
exemption  from  military  service  within 
seven  days  after  notification,  held  to 
have  had  fair  hearing  before  local  and 
district  boards,  which  certified  him  for 
military  service.  U.  S.  v.  Finley  (D. 
C.)  245  F.  871. 

tfnder  Selective  Draft  Act,  questions 
of  exemption  on  account  of  member- 
ship in  religious  sect  opposed  to  war 
are  for  determination  of  local  and  dis- 
trict boards,  and  their  finding  cannot 
be  reviewed  by  courts,  unless  they  were 
without  jurisdiction,  or  denied  fair 
hearing,  registrants  are  not  deprived 
of  due  process  of  law.  Franke  v. 
Murray,  248  F.  865,  160  C.  O.  A.  623. 

Under  this  section,  decision  of  dis- 
trict board  affirming  that  of  local  board 
which  denied  relator's  claim  to  exemp- 
tion on  ground  that  he  was  an  alien  en- 
emy and  had  not  become  a  citizen  by 
virtue  of  his  father's  naturalization 
cannot  be  disturbed  by  courts  where 
appeal  to  district  board  was  fairly 
heard  and  determined.  U.  S.  v.  Kin- 
kead  (C.  C.  A.)  250  F.  692. 

A  nondedarant  alien,  who  claimed 
exemption  and  was  not  subject  to  serv- 
ice under  the  Selective  Draft  Act,  held 
not  to  have  been  given  a  fair  hearing 
by  the  draft  boards  which  inducted  him 
into  military  service.  Ex  parte  Roma- 
no (D.  C.)  251  F.  762. 

A  United  States  District  Court  has 
no  jurisdiction  to  review  on  habeas  cor- 
pus action  of  a  local  or  district  draft 
board,  acting  under  the  Selective  Serv- 
ice Act,  in  calling  to  service  an  alien, 
who  has  waived  his  claims  for  exemp- 
tion and  been  duly  dassified  for  mil- 
itary service  under  the  rules  to  class 
1.  Ex  parte  Beales  (D»  C.)  252  F. 
177. 

It  is  not  the  province  of  the  United 
States  District  Court  to  pass  judgment 
upon  what  constitutes  sufficient  evi- 
dence to  satisfy  exemption  boards  of 
the  alienage  of  a  registrant  claiming 
exemption  from  military  service,  unless 
the  board  has  acted  arbitrarily  or  ille- 
gally. United  States  ex  rel.  Kotzen  ▼. 
Local  Exemption  Board  No.  157  of 
City  of  New  York  (D.  C.)  252  F.  245. 

A  decision  of  the  local  and  district 
boards  provided  for  by  the  Selective 
Draft  Act,  denying  a  deferred  classifi- 
cation to  relator,  who  had  been  convict- 
ed of  felony,  but  pardoned,  will  not  be 
disturbed  by  the  court  on  petition  for 
habeas  corpus,  upon  the  ground  that 
the  pardon  was  conditional,  where 
there  was  no  showing  before  the  boards 
that  the  pardon  was  other  than  uillon- 
ditional;  for  the  pardon  having  been 
treated  as  unconditional,  there  was  evi- 
dence upon  which  the  boards'  conclu* 
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sion  could  be  supported.  U.  S.  ▼. 
Commanding  Officer  of  78th  Division 
U.  S,  A.  (D.  C.)  252  F.  314. 

The  dvil  courts  can  grant  relief  from 
orders  of  local  and  district  boards  pro- 
vided for  by  the  Selective  Draft  Act 
only  where  such  boards  have  acted 
without  or  in  excess  of  their  jurisdic- 
tion, or  the  proceedings  have  been  un- 
fair, or  show  an  abuse  of  discretion; 
hence,  where  the  boards,  in  disposing  of 
registrant'^  claim  that  he  was  over 
the  age  prescribed  in  the  act  and  that 
his  name  should  be  stricken  from  the 
list,  followed  the  regulations,  etc.,  no  ' 
relief  could  be  granted  by  the  courts. 
Brown  v.  Spelman  (D.  C.)  254  F.  215. 

Habeas  corpus.— Person  denied  full 
and  fair  hearing  on  claim  of  exemption 
under  the  Conscription  Act  may,  if  re- 
strained of  his  liberty,  sue  out  a  writ 
of  habeas  corpus.  Angelus  y.  Sullivan, 
246  F.  54,  158  C.  C.  A.  280. 

In  view  of  provisions  for  notice  in 
Rules  and  Regulations,  §  14,  and  as 
Conscription  Act  declares  that  decision 
of  exemption  boards  shall  be  final,  non- 
declarant  alien  who  not  having  claim- 
ed exemption,  was  certified  into  serv- 
ice by  boards,  is  not  entitled  to  habeas 
corpus  on  ground  he  was  denied  fair 
hearing,  there  being  no  showing  that 
boards  did  not  give  him  notice  required. 
Ex  parte  Blazekovic  (D.  C.)  248  F. 
327. 

Habeas  corpus  is  appropriate  rem- 
edy to  test  whether  quasi  judidal  body, 
as  exemption  boards  created  by  Sdec- 
tive  Draft  Act,  are  acting  without 
scope  of  their  jurisdiction.  U.  S.  v. 
Mitchell  (D.  C.)  248  F.  997. 

Action  of  local  or  district  board  on 
claim  for  exemption  under  Selective 
Draft  Act  may  be  reviewed  by  habeas 
corpus,  where  board  abuses  its  power 
or  exercises  it  arbitrarily.  Ex  parte 
Hutflis  (D.  C.)  245  F.  798. 

Where  registrant  under  Selective . 
Draft  Law  is  certified  into  military 
service,  decisions  of  examining  boards 
as  to  his  physical  condition  cannot  be 
reviewed  on  habeas  corpus;  hence  one 
BO  certified  cannot,  where  he  refused  to 
undergo  operation  as  directed  by  mil- 
itary authorities  for  cure  of  pre-exist- 
ing trouble,  obtain  his  discharge  under 
habeas  corpus.  De  Genaro  ▼.  Johnson 
(D.  C.)  249  F.  504. 

Where  a  drafted  person,  daiming  ex- 
emption as  an  alien,  by  mistake  waived 
exemption  in  his  questionnaire,  he  had 
a  remedy  by  appeal  to  the  local  board 
for  correcClon,  under  Selective  Service 
Rules,  §  99,  and  where,  after  notice 
of  his  classification  under  section  100, 
he,  through  ignorance,  allowed  himself 
.to  be  inducted  into  service,  he  still  has 
a  remedy  under  section  139,  by  appeal 
to  the  commanding  officer  of  the  mo- 
bilization camp,  {tnd  is  not  entitled  to 
relief  by  habeas  corpus.  Ex  parte 
Kusweski  (D.  C.)  251  F.  977. 
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The  failure  of  a  registrant,  denied  ex- 
emption by  the  local  board,  to  appeal  to 
the  district  board,  is  a  bar  to  relief  by 
habeas  corpus.     Ez  parte  Tinkoff   (D. 
C. )    254  F.  222. 

T*he  court  m  a  habeas  corpus  pro- 
ceeding cannot  relieve  against  a  mere- 
ly erroneous  decision  of  a  draft  board. 
Id. 

^Vliere  petitioner,  who  was  certified 
into     aervice    under    Conscription   Act, 
was    not,  having  failed  to  comply  with 
rules    and  regulations  as  to  claim  for 
exemption,  absolutely  entitled  to  relief 
on  account  of  his  alienage,  issuance  of 
habeas  corpus  to  secure  release  rests 
in  sound  discretion  of  trial  court;   and 
where    he    did    not  file    petition    until 
nearly  two  months  after  his  command- 
ing   officer   denied   his   application  for 
relief,    and  he  had  not  presented  his 
daim  for  exemption  in  accordance  with 
rales   and  regulations  governing  draft, 
it  is   not  abuse  of  discretion  to  deny 
his    application.     Ex  parte  Blazekovic 
(D.  C.)  248  F.  327. 

'  Prooeedlngsw— On  habeas  corpus 
to  obtain  discharge  from  compulsory 
Dulitary  service,  on  ground  that  re- 
lator 'wa.B  enemy  aUen,  evidence  held  to 
support  finding  by  local  and  district 
draft  boards  that  relator,  by  reason  of 
iiataralization  of  his  father,  had  become 
dtizen,  and  hence  question  cannot  be 
reviewed-— U.  S.  Kinkead  (D.  0.)  248 
F.  14a,  order  affirmed  250  F.  692,  162 
CG.   A..  654. 

One  petitioning  for  habeas  corpus  to 
secure  release  from  military  service, 
into  wliich  he  was  certified  under  Con- 
scription Act  must  affirmatively  show 
he  is  entitled  to  such  writ,  and  on 
hearing  wiU  be  able  to  make  at  least 
prima,  fade  case,  or  petition  will  be 
<ii»niiBBed.  Ex  parte  Blazekovic  (D.  C.) 
248  F.    327. 

Petition  against  local  and  district 
draft  boards  for  habeas  corpus  and 
certiorari  to  nullify  decision  that  peti- 
*}°J®^»  nondedarant  alien,  is  not  enti- 
tled to  exemption  from  Conscription 
Act  xnu8t  be  denied,  in  absence  of  al- 
^^^^ons  pe.tltioner  has  been  deprived 

h  '^  hearing,  that  board  had  grossly 
SDQsed  discretion,  etc.  Summertime  v. 
o?o^  Board,  Division  No.  10  (D.  C.) 
248  B^.    832.      - 

.  '  "I  UQetlonw— Person  denied  fair  hear- 
iDg  on  claim  of  exemption  under  Oon- 
»<^I>tion  Act  is  not  entitled  to  an  in- 


junction, there  being  a  full  and  ade- 
quate remedy  at  law  for  the  enforce- 
ment of  personal  rights.  Angelus  v. 
SulUvan,  246  F.  64,  158  C.  C.  A.  280. 
Judidal  Code,  §  24,  subd.  14  [Comp. 
St.  1916,  §  991(14)]  gives  a  federal 
court  no  jurisdiction  over  a  bill  to  en- 
join a  local  board  and  adjutant  general 
from  inducting  complainant  into  mili- 
tary service  under  the  Selective  Serv- 
ice Act,  on  the  ground  that  interruption 
of  complainant's  employment  would  de- 
prive him  of  a  property  right,  for  com- 
plainant has  in  no  just  sense  a  proper- 
ty right  in  his  employment  Bonifad 
V.  Thompson  (D.  C.)  252  F.  878. 

Certiorari^— Certiorari  will  not  issue 
to  review  the  action  of  local  and  dis- 
trict draft  boards  in  making  determina- 
tion as  to  deferred  classification  under 
executive  regulations  promulgated  un- 
der the  Selective  Service  Act,  for  the 
act  creates  a  system  for  executive  en- 
forcement, and  proceedings  of  the  draft 
b^rds,  as  to  those  within  scope  of  the 
act,  are  not  in  the  same  category  as 
those  of  quasi  judicitvl  tribunals.  In  re 
Kitzerow  (D.  C.)  252  F.  865. 

Certiorari,  which,  under  Rev.  St.  § 
716  (Comp.  St.  1916,  §  1239),  a  federal 
court  may  issue  wherever  appropriate, 
will  not  be  issued  to  review  classifica- 
tion by  a  local  board  under  the  Selec- 
tive Service  Act,  because  it  is  an  ex- 
ecutive body,  because  there  is  no  pow- 
er in  the  court  to  substitute  its  opinion 
on  a  question  of  fact  for  that  of  the 
board,  and  because  there  is  remedy  by 
habeas  corpus,  which  is  not  a  discre- 
tionary writ,  as  is  certiorari.  U.  S.  v. 
Ranch  (D.  C.)  253  F.  814. 

Effect  of  Improper  certlfleatlon  by  lo- 
cal and  district  boards.— Where  certifi- 
cation of  relator  into  military  service 
was  improper  under  Selective  Draft 
Act,  relator  being  entitled  to  exemp- 
tion as  nondedarant  alien,  he  is,  hav- 
ing been  arrested  as  a  deserter  and 
held  for  trial  by  court-martial,  entitled 
to  habeas  corpus  to  secure  his  release. 
Ex  parte  Beck  (D.  C.)  245  F.  967. 

Where  a  nondedarant  alien,  who  was 
not  subject  to  military  service,  and  who 
daimed  bis  exemption,  was  inducted  in- 
to service  by  the  draft  boards,  without 
a  fair  hearing,  their  action  is  not  void, 
though  irregular,  and  hence,  the  alien 
having  failed  to  report,  the  military  au- 
thorities have  jurisdiction  to  bold  him 
for  desertion.  Ex  parte  Romano  (D. 
C.)  251  F.  762. 


§  2044e.  (Act  May  18,  1917,  c.  15,  §  5,  as  amended.  Act  Aug.  31, 
1918,  c.  166,  §  3.)     Registration;  persons  subject;  failure. 
^1    male  persons  between  the  ages  of  eighteen  and  forty -five, 
both  inclusive,  shall  be  subject  to  registration  in  accordance  with 
regulations  to  be  prescribed  by  the  President,  and,  upon  proclama- 
tion by  the  President  or  other  public  notice  given  by  him  or  by  his 
direction  stating  the  time  or  times  and  place  or  places  of  any  such 
tegistration,  it  shall  be  the  duty  of  all  persons  of  the  designated 
ages,  except  officers  and  enlisted  men  of  the  Regular  Army ;   offi- 
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cers  and  enlisted  men  of  the  National  Guard  while  in  the  service  of 
the  United  States ;  officers  of  the  Officers'  Reserve  Corps  and  en- 
Hsted  men  in  the  Enlisted  Reserve  Corps  while  in  the  service  of  the 
United  States;  officers  and  enliste3  men  of  the  Navy  and  Marine 
Corps;  officers  and  enlisted  and  enrolled  men  of  the  Naval  Reserve 
Force  and  Marine  Corps  Resei-ve  while  in  the  service  of  the  United 
States;  officers  commissioned  in  the  Army  of  the  United  States 
under  the  provisions  of  this  Act;  persons  who,  prior  to  any  day 
set  for  registration  by  the  President  hereunder,  have  registered  un- 
der the  terms  of  this  Act  or  under  the  terms  of  the  resolution  en- 
titled "Joint  resolution  providing  for  the  registration  for  military 
service  of  all  male  persons  citizens  of  the  United  States  and  all 
male  persons  residing  in  the  United  States  who  have,  since  the 
fifth  day  of  June,  nineteen  hundred  and  seventeen,  and  on  or  before 
the  day  set  for  the  registration  by  proclamation  by  the  President, 
attained  the  age  of  twenty-one  years,  in  accordance  with  such  rules 
and  regulations  as  the  President  may  prescribe  under  the  terms  of 
the  Act  approved  May  eighteenth,  nineteen  hundred  and  seven- 
teen, entitled  'An  Act  to  authorize  the  President  to  increase  tem- 
porarily the  Military  Establishment  of  the  United  States,' "ap- 
proved May  twentieth,  nineteen  hundred  and  eighteen,  whether 
called  for  service  or  not,  and  diplomatic  representatives,  technical 
attaches  of  foreign  embassies  and  legations,  consuls  general,  con- 
suls, vice  consuls,  and  consular  agents  of  foreign  countries,  resid- 
ing in  the  United  States,  who  are  not  citizens  of  the  United  States 
to  present  themselves  for  and  submit  to  registration  under  the  pro- 
visions of  this  Act ;  and  every  such  person  shall  be  deemed  to  have 
notice  of  the  requirements  of  this  Act,  upon  the  publication  of  any 
such  proclamation  or  any  such  other  public  notice  as  aforesaid  giv- 
en by  the  President  or  by  his  direction;  and  any  person  who  shall 
willfully  fail  or  refuse  to  present  himself  for  registration  or  to  sub- 
mit thereto  as  herein  provided  shall  be  guilty  of  a  misdemeanor 
and  shall,  upon  conviction  in  a  district  court  of  the  United  States 
having  jurisdiction  thereof,  be  punished  by  imprisonment  for  not 
more  than  one  year  and  shall  thereupon  be  duly  registered:  Pro- 
vided, That  in  the  call  of  the  docket  precedence  shall  be  given,  in 
courts  trying  the  same,  to  the  trial  of  criminal  proceedings  under 
this  Act:  Provided  further.  That  persons  shall  be  subject  to  regis- 
tration as  herein  provided  who  shall  have  attained  their  eighteenth 
birthday  and  who  shall  not  have  attained  their  forty-sixth  birthday 
on  or  before  the  day  set  for  the  registration  in  any  such  proclama- 
tion bv  the  President  or  any  such  other  public  notice  given  by  him 
or  by  his  direction,  and  all  persons  so  registered  shall  l;e  and  re- 
main subject  to  draft  into  the  forces  hereby  authorized  unless  ex- 
empted or  excused  therefrom  as  in  this  Act  provided;  Provided 
further,  That  the  President  may  at  such  intervals  as  he  may  desire 
from  time  to  time  require  all  male  persons  who  have  attained  the 
age  of  eighteen  years  since  the  last  preceding  date  of  registration 
and  on  or  before  the  next  date  set  for  registration  by  proclamation 
by  the  President,  except  such  persons  as  are  exempt  from  registra- 
tion hereunder,  to  register  in  the  same  manner  and  subject  to  the 
same  requirements  and  liabilities  as  those  previously  registered  un- 
der the  terms  hereof:  And  provided  further,  That  in  the  case  of 
temporary  absence  from  actual  place  of  legal  residence  of  any  per- 
son liable  to  registration  as  provided  herein,  such  registration  may 
be  made  by  mail  under  regulations  to  be  prescribed  by  the  Presi- 
dent: And  provided  further.  That  men  registered  under  the  pro- 
visions of  this  Act  who  have  served  in  the  Navy  of  the  United 
States  shall,  upon  their  own  application,  be  permitted  to  reenlist  in 
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the  naval  or  marine  service  of  the  United  States  with  and  by  the 
approval  of  the  Secretary  of  the  Navy.     (40  Stat.  80,  955.) 

This  section  was  amended  by  Act  Aug.  31,  1018,  c.  166,  t  8,  cited  aboye, 
to  read  as  set  forth  above.  As  originally  enacted  said  section  read  as  fol- 
lows: "All  male  persons  between  the  ages  of  twenty-one  and  thirty,  both  in- 
clusive, shall  be  subject  to  registration  in  accordance  with  regulations  to  be 
prescribed  by  the  President;  and  upon  proclamation  by  the  President  or  other 
public  notice  given  by  him  or  by  his  direction  stating  the  time  and  place  of 
such  registration  it  8h<ill  be  the  duty  of  all  persons  of  the  designated  ages, 
except  nfficers  and  enlisted  men  of  the  Regular  Army,  the  Navy,  and  the  Na- 
tional Guard  and  Naval  Militia  while  in  the  service  of  the  United  States,  to 
present  themselves  for  and  submit  to  registration  under  the  provisions  of  this 
Act;  and  every  such  person  shall  be  deemed  to  have  notice  of  the  require- 
ments of  this  Act  upon  the  publication  of  said  proclamation  or  other  notice 
as  aforesaid  given  by  the  President  or  by  his  direction;  and  any  person  who 
shall  willfully  fail  or  refuse  to  present  himself  for  registration  or  to  submit 
thereto  as  herein  provided,  shall  be  guilty  of  a  misdemeanor  and  shall,  upon 
conviction  in  the  district  court  of  the  United  States  having  jurisdiction 
thereof,  be  punished  by  imprisonment  for  not  more  than' one  year,  and  shall 
thereupon  be  duly  registered:  Provided,  That  in  the  call  of  the  docket  pre- 
cedence shall  be  given,  in  courts  trying  the  same,  to  the  trial  of  criminal  pro- 
ceedings under  this  Act:  Provided  further.  That  persons  shall  be  subject  to 
registration  as  herein  provided  who  shall  have  attained  their  twenty-first 
birthday  and  who  shall  not  have  attained  their  thirty-first  birthday  on  or  be- 
fore the  day  set  for  the  registration  and  all  persons  so  registered  shall  be  and 
remain  subject  to  draft  into  the  forces  hereby  authorized,  unless  exempted 
or  excused  therefrom  as  in  this  Act  provided:  Provided  further.  That  in  the 
case  of  temporary  absence  from  actual  place  of  legal  residence  of  any  person 
liable  to  registration  as  provided  herein  such  registration  may  be  made  by 
mail  under  regulations  to  be  prescribed  by  the  President." 

Proclamations  issued  under  this  section: 

May  18,  1017,  for  registration  in  the  United  States,  the  territories,  and  the 
District  of  Columbia. 

May  26,  1917,  relating  to  registration  in  the  United  States,  the  territories, 
and  the  District  of  Columbia. 

June  27,  1917,  for  registration  in  Porto  Kico. 

Jane  30,  1917,  for  registration  in  Alaska. 

July  2,  1917,  for  registration  in  Hawaii.. 

Further  proclamations,  issued  under  this  section,  as  amended: 

August  31,  1918,  relating  to  registration  in  the  United  States,  the  territories, 
and  the  District  of  Columbia. 

September  18,  1918,  for  registration  in  Alaska. 

October  7,  1918,  for  registration  in  Hawaii. 

October  10,  1918,  for  registration  in  Porto  Rico. 


Notes  of 

Construction  of  section  In  general.F- 

Si^*"  <^onst  art.  1,  §  8,  Act  April  22, 
1898  (Comp.  St  1916,  §  1714),  and  this 
act,  persons  registering  and  receiving 
senal  numbers  under  the  last-mention* 
ed  act,  held  within  Act  June  15,  1917, 
I  3,  Post,  I  10212c,  as  to  attempting  to 
^'IS?  insubordination,  etc.  U.  S.  v. 
S'W'-man  (D.  C.)  245  F.  604. 

The  enforcement  of  Selective  Service 
Act  has  been  intrusted  to  the  War  De- 
partinexit,  and  the  correction  of  ques- 
tion^aires,  in  the  absence  of  fraud,  is 
^*  lor  the  courts.  Ex  parte  Kusweski 
^'  <^.)  251  F.  977. 

UJider  this  section,  a  local  board,  au- 
tnonze<i  to  determine  questions  of  ex- 
*n*Ptlou^  has  no  jurisdiction  to  investi- 
Swe  ojj  .^g  ^j^j,^  motion  the  question  of 
"*  *Re  of  a  person  who  had  not  regis- 
tere^  and  place  him  on  the  draft  list, 

though  he  asserted  he  was  not  within 

^^   Q^ge   limits   prescribed.     Ex   parte 

™toii  (D.  C.)  253  F.  90. 
Lnder  this  section,  and  the  regula- 

"ons  thereunder,  which  require  persons 

Mbject  to  registration  who  were   ab- 
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sent  from  the  United  States  on  regis- 
tration day  to  register  within  five  days 
after  their  return,  such  a  person  can- 
not avoid  the  duty  by  again  leaving  the 
United  States  before  the  expiration  of 
the  five  days.  U.  S.  v.  Scott  (D.  C.) 
253  F.  281. 

Neither  the  Selective  Service  Act  nor 
the  regulations  prescribed  by  the 
President  required  registrants  to  re- 
main in  their  permanent  homes  and  ac- 
tual places  of  legal  residence  until 
drafted  into  military  service,  so  that 
it  was  not  a  violation  of  Criminal  Code, 
§  19  (Comp.  St.  1916,  §  10183),  de- 
nouncing conspiracy  to  injure,  etc.,  any 
citizen  in  the  exercise  of  any  right  se- 
cured by  the  Constitution  or  laws  of 
the  United  States  for  defendants  to 
conspire  to  deport  from  Arizona  citi- 
zens of  the  United  States  some  of 
whom  had  registered  under  the  Selec- 
tive Service  Act.  U.  S.  v.  Wheeler  (D. 
C.)  254  F.  611. 

Validity.— Selective  Draft  Act  is  not 
unconstitutional  as  conferring  legisla- 
tive power  upon  the  President,  notwith- 
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standing  the  presidential  proclamation 
of  the  same  date,  issued  as  directed 
by  this  section  of  the  act,  which  re- 
quired registration  of  citizens  speci- 
fied therein;  such  proclamation  having 
been,  designed  to  give  notice  of,  and 
explain  the  act,  but  not  to  have  the 
force  of  a  law.  Sugar  v.  U.  S,  (C.  O. 
A.)  252  F.  74. 

See,  also,  notes  to  sections  1,  2  of 
this  act,  ante,  §§  2044a,  2044b. 

Registration.— An  officer  or  enlisted 
man  of  a  National  Guard  unit,  not  call- 
ed into  federal  service  until  after  the 
day  fixed  by  presidential  proclamation 
for  registration  in  accordance  with  this 
section,  does  not  fall  within  provision 
excepting  officers  and  enlisted  men  of 
the  National  Guard  in  service  of  the 
United  States  from  registration. 
Breitmayer  v.  U.  S-  (O.  O.  A-)  249  F. 
929. 

Where  petitioners,  who  failed  to  reg- 
ister in  accordance  with  this  section, 
were  thereafter  registered  and  notified 
to  report  for  military  service,  the  late 
registration  was  authorized;  regula- 
tions issued  under  act  expressly  pro- 
viding therefor.  Ex  parte  Dunn  (D. 
O.)  250  F.  871. 

Congress  and  the  President,  acting 
through  the  War  Department,  have 
not  required  that  an  alien  shall  be  sub- 
ject to  military  duty,  although  such 
person  mrust  register,  where  required 
by  Selective  Service  Rules,  §  53,  and 
be  classified  as  provided  by  rule  12, 
unless  the  right  of  exemption  is  waiv- 
ed. Ex  parte  Kusweski  (D.  G.)  251  F. 
977. 

See,  also,  notes  to  section  2  of  this 
act,  ante,  §  2044b. 

Selection  for  service.— The  date  of 
the  drawing  under  Selective  Draft  Act 
is  a  historical  fact,  of  which  the  court 
takes  judicial  notice  without  proof.  U. 
S.  V.  Sugarman  (D.  C.)  245  F.  604. 

Under  this  section,  one  prosecuted 
for  nonregistration  is  not  during  pend- 
irncy  of  prosecution  exempt  from  mili- 
tary service,  but  may  be  registered  and 
forthwith  called  for  service.  Ex  parte 
Dunn  (D.  C.)  250  F.  871. 

A  person  of  draft  age  and  registered, 
but  who  had  pleaded  guilty  to  a^  felony 
under  the  law  of  the  state,  and  was  in 
custody  awaiting  sentence,  was  not, 
while  having  such  status,  subject  to 
call  for  service.  Ex  parte  Henry  (D, 
C.)  253  F.  208. 

Status  of  persons  selected  for  serv- 

ioe.^Under  National  Conscription,  pe- 
titioner, who  was  arrested  under  an  in- 
dictment charging  petit  larceny,  held 
not  entitled  to  be  discharged  from  im- 
prisonment by  state  aathorities,  though 
he  was  ordered,  before  his  conviction 
and  sentence,  by  local  draft  board  to 
report  for  transportation  to  a  mobiliza- 
tion camp.  Ex  parte  CaUoway  (D.  O.) 
246  F.  263. 

Under  this  section,  failure  of  one 
prosecuted   for   nonregistration  to  ren 
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spond  during  pendency  of  prosecution 
to  call  for  service  will  make  him  a  de- 
serter, punishable  under  military  law. 
Ex  partef  Dunn  (D.  C.)  250  F.  871. 

Offenses^— Aiding,  abetting,  etc.,  vio- 
lations of  this  section,  held  an  offense, 
in  view  of  Criminal  Code,  §  332  (Comp. 
St.  1916,  i  10506),  though  at  common 
law  there  could  be  no  accessory  to  a 
misdemeanor.  Ruthenberg  v.  U.  S.,  38 
S.  Ct  168,  245  U.  S.  480,  62  L.  Ed.  414. 

Conspiracy  to  prevent  persons  sub- 
ject to  registration  for  selective  draft 
under  this  section  from  registering, 
held  a  conspiracy  to  defraud  the  Unit- 
ed States,  within  Criminal  Code,  {  37,  ' 
and  punishable  as  such.  U.  S.  v.  Gal- 
leanni  (D.  C.)  245  F.  977. 

Where  petitioners,  who  had  been 
registered  during  pendency  of  prosecu- 
tion against  them  for  failure  to  regis- 
ter as  required  by  this  section,  failed 
to  respond  to  call  to  report  for  serv- 
ice, and  thus  became  deserters,  ques- 
tion whether  they  could  first  be  tried 
under  military  or  civil  law  of  United 
States  is  a  matter  to  be  settled  between 
respective  departments  of  the  govern- 
ment, and  petitioners  cannot  defeat 
sentence  of  court-martial  based  on 
their  desertion  because  of  pendency  of 
prosecution  against  them  for  civil  of- 
fense. Ex  parte  Dunn  (D.  C.)  260  F. 
871. 

In  a  prosecution  for  conspiracy  to 
violate  this  section,  the  common  design 
is  the  essence  of  the  charge,  and  proof 
that  the  alleged  conspirators  knowing- 
ly worked  together  for  a  common  il- 
legal purpose  will  establish  a  conspir- 
acy; it  not  being  necessary  to  show  a 
formal  explicit  agreement  or  under- 
taking. U.  S.  V.  McHugh  (D.  C.)  253 
F.  224. 

Indictments— Indictment  for  aiding, 
abetting,  etc.,  person  in  failing  to  regis- 
ter, held  «ufficient,  without  alleging  that 
he  was  a  citizen  or  person,  not  an 
alien  enemy,  who  had  declared  his  in- 
tention of  becoming  a  citizen,  in  view 
of  section  5.  Ruthenberg  v.  U.  S.,  38 
S.  Ct.  168,  245  U.  S.  480,  62  L.  Ed. 
414. 

In  view  of  Rev.  St.  {  1025  (Comp. 
St.  1916,  §  1691),  an  inaccurate  state- 
ment as  to  the  voting  precinct  in  which 
defendant  resided,  contained  in  an  in- 
dictment charging  failure  to  register 
as  required  by  the  Selective  Draft  Act, 
must,  in  view  of  the  usual  knowledge 
prevailing  as  to  such  locations,  be  dis- 
regarded. Breitmayer  v.  U.  S.  (C.  C 
A.)  249  F.  929. 

Indictment  charging  failure  to  regis- 
ter as  required  by  the  Selective  Draft 
Law,  which  alleged  that  accused  was 
a  male  between  ages  of  21  and  30,  and 
was  not  an  officer  or  enlisted  man  of 
the  Regular  Army  or  Navy,  nor  of  the 
National  Guard  or  Naval  Militia,  nor 
of  the  Officers*  Reserve  Corps,  nor  of 
the  Reserve  Corps  in  the  service  of 
the  United  States,  and  was  not  in  any 
manner    exempted   nor    excused    from 
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registering,  suflSciently  negatiyed  the 
exceptions  in  the  act.  The  indictment 
need  not  allege  the  age  of  accused,  nor 
negative  accused's  had  health,  though 
inability,  through  sickness,  to  register, 
might  disprove  willful  refusal  to  reg- 
ister. Sugar  V.  U.  S.  (C.  C.  A.)  252 
F.  74. 

An  indictment  alleging  a  failure  to 
register  as  required  by  the  Selective 
Service  Act,  etc.,  is  not  faulty  because 
failing  to  set  out  in  full  the  President's 
proclamation  as  to  registration,  where 
the  statement  with  reference  to  {he 
proclamation  was  sufficient  to  furnish 
the  defendant  notice  and  information 
required  for  every  purpose.  U.  S.  ▼. 
Olson   (D.  C.)*25a  F.  233. 

— —  Coaspiracy.F-Indictment  charging 
that  defendants  conspired  to  commit 
an  offense  against  and  to  defraud  the 
United  States  in  violation  of  Penal  . 
Code,  §  37  (^omp.  St  1916,  §  10201), 
and  to  unlawfully  and  willfully  aid  and 
counsel  unknown  persons  to  refuse  to 
register  under  the  Selective  Draft  Act, 
did  not  charge  two  distinct  offenses,  no 
facts  being  alleged  to  show  a  conspir- 
acy to  defraud  the  United  States,  so 
that  the  allegation  as  to  fraud  was 
surplusage.  Sugar  v.  U.  S.  (C.  G.  A.) 
262  F.  79. 

Indictment  charging  that  defendants 
conspired  to  interfere  with  registra- 
tion under  this  section,  by  publication 
of  newspaper  counseling  persons  not  to 
register,  sufficiently  charged  a  public 
offense,  notwithstanding  section  2044f, 
post,  was  the  basis  of  the  offense 
charged,  the  act  and  not  the  sections 
being  important,  in  view  of  Rev.  St. 
United  States,  §  1025  (Comp.  St.  1916, 
i  1691),  preventing  indictments  from 
being  deemed  insufficient  unless  the  de- 
^*^t  tends  to  the  prejudice  of  defend- 
^t.     Id. 

jr>Ddictment  for  conspiracy  to  violate 

/^^ionage    Act,    tit.    1,    §    3,    post,    t 

^^t^  X2c,  charging  conspiracy  subsequent 

\f,    Ju.ne  15,  1917,  to  induce  persons  Jia- 

ijl^      "to  service  under  Selective  Service 

Acrt:    t:c  refuse  to  submit  to  registration, 

hel<i     to  charge  a  conspiracy  to  induce 

P^K^^oss  who  failed  to  register  at  time 

«*^  ^  l>^  President's  proclamation  not  to 

regrister  under  this  section,  making  pro- 

yisiora  for  subsequent  registration.    U. 

S.     V.     prieth   (D.  C.)  261  F.  946. 

.■^■*^3lw— Socialists,  on  trial  for  viola- 

tiox^s    of  Selective  Draft  Law,  were  not 

eatit:l«d,    in    examining   jurors,    to   in- 

qttii"^    whether   they   distinguished   be- 

*^^^Ti  Socialists  and  anarchists.    Ruth- 

!?*^««"g  V.  U.  S.,  38  S.  Ct.  168,  245  U. 

^-  ^SO,  62  L.  Ed.  414.  ^ 

^?^     a  prosecution  for  willful  failure 

*  **    >*efusal  to  present  himself  for,  or 

^  svabmit  to,  Registration,  as  required 

^     t.bis   section    and   the    presidential 

«*«?*°^*^**°  thereunder,  evidence  held 

■^^cient  to  establish  the  corpus  delicti, 

•'lowing   defendant    was   within    draft 

^^>  and  not  a  memlMr  of  the  National 

^^ard  in   the   service   of   the   United 


States,  and  failed  to  register  in  the 
precinct  where  he  permanently  resided. 
Breitmayer  v.  U.  S.  (C.  O.  A.)  249  F, 
929. 

It  must  be  presumed  that  the  grand 
jurors  were  cognizant  of  the  fact  that 
the  day  originally  set  for  registration 
of  persons  subject  to  draft  was  June 
6,  1917.  U.  S.  V.  Prieth  (D.  0.)  251 
F.  946. 

In  a  prosecution  for  conspiracy  to 
violate  the  Selective  Service  Act,  where 
it  was  asserted  that  a  registrant  and 
his  father  falsely  represented  that  the 
father  was  dependent  on  the  registrant, 
the  jury  cannot  consider  whether  the 
father  was  guilty  of  misapplication  of 
funds  in  his  possession  which  he  claim- 
ed did  not  belong  to  him,  but  Were 
trust  funds.  U.  S.  v.  McHugh  (D.  G.) 
253  F.  224. 

— -  Admissibility*  of     evidMMe.F-In 

prosecution  for  failing  to  register,  bap- 
tismal records,  certified  copy  of  appli- 
cation for  pension,  and  application  for 
homestead  executed  by  defendant's 
mother,  wherein  she  set  out  his  age, 
are  admissible  in  evidence,  and  the 
baptismal  record  having  been  made  by 
Roman  Catholic  priest,  it  was  compe- 
tent for  priest  to  testify  as  to  tenets 
of  his  faith  concerning  baptism  of  in- 
fants. Phelan  v.  U.  S.,  249  F.  43,  161 
C.  C.  A.  108. 

In  prosecution  for  failure  to  register, 
where  defendant  was  indicted  under  the 
name  by  which  he  was  known,  instead 
of  his  real  name,  it  was  not  error,  and 
certainly  was  not  prejudicial,  to  admit 
evidence  identifying  defendant  with  per- 
son named  in  a  birth  certificate,  which 
it  was  claimed  was  issued  on  the  occa- 
sion of  defendant's  birth.  Breitmayer 
V.  U.  S.  (O.  C.  A.)  249  F.  929. 

As  Act  Mich.  June  20,  1905  (Pub. 
Acts  1905,  No.  330),  providing  that 
original  birth  certificates  taken  there- 
under shall  be  transmitted  to  tde  sec- 
retary of  state,  was  prospective,  and 
made  no  provision  as  to  records  of 
births  in  custody  of  county  clerks  un- 
der Act  Mich.  March  27,  1867  (Pub. 
Acts  1867,  No.  194),  certified  copy  of 
birth  record  in  county  clerk's  custody 
is,  under  general  rules,  admissible  in 
evidence.    Id. 

In  a  prosecution  for  conspiracy  •  to 
obstruct  the  draft;  minutes  of  meetings 
of  an  executive  committee  kept  by  one 
of  defendants,  a  committee  member, 
showing  passage  of  resolutions  pursu- 
ant to  which  the  other  defendant  caused 
circulars  to  be  printed  and  mailed  to 
persons  drafted,  held  admissible  against 
both  defendants.  U.  S.  v.  Schenck  (D. 
C.)  253  F.  212. 

In  a  prosecution  for  conspiracy  to 
violate  Selective  Service  Act,  by  falsely 
claiming  exemption  on  the  gi:ound  that 
registrant's  father  was  dependent  on 
him  for  support,  the  jury  could  deter- 
mine the  physical  condition  of  the  fa- 
ther from  their  observation  of  him 
while  on  the  stand,  etc.,  and  his  physi- 
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<»l  Infirmities  need  not  be  eatabliabed  IS,  1917.    Sugar  v.  V.  S.  (C.  G.  A.)  252 

by  medicnl  expert  teatimonj,    U.  S.  v.  F.  70. 

McHugh  (D.  C.)  253  F.  224.  cited    without    d«flalta    appllutlop. 

Arrest   et  Judgment.— On  motion  to  Beptall  v.  U.  S.  (C.  C.  A.)  354  F.  2D4: 

srrcBt   judgmeDt   nut  with  standing   plea  Ex  parte  Hutflis  (D.  C.)   245   F.   TDS; 

of  giiilly,  Criminal  Code,  §  332  (Comp.  V.  S.  v.  Finley  (D.  C.)  245  F.  871;   D. 

St  1010,  i  10500),  providing  that  who-  S.  v.  Kinliead  (D.  C.)  248  F.  141,  order 

ever   nids,    counsels,    or    procures    the  affirmed    (C.    C-   A.)   250   F.    082;     Ei 

coDiuiBsion  of  an  act  is  a  principal,  has  parte   Blazekovic   (D.   G.)   248   F.   327; 

no    effect    favorable     to    one    indicted  Summertime   v.   Local   Board,   Division 

jointly   with   others   for   conspiracy   in  Ko.  10  (D.  C.)  248  F.  832;  U.  S.  v.  BeU 

violation  of  Ppnal  Code,   £   37  <Comp.  <D.  C.)  248  F.  1)95;    U.  S.  v.  Milebell 

St.  1916,  I  10201),  to  obstruct  registra-  <D.  C.)  248  F.  997;   £jt  parte  Lamachia 

tion  under  the  Selective  Draft  Act  May  (D.  C.)  250  F.  814. 

§  2044f.  (Act  May  18,  1917,  c.  15,  §  6.)  Services  of  all  departments 
and  officers  of  United  States  and.  States ;  false  registration. 
Tlie  President  is  hereby  authonized  to  utilize  the  service  of  any 
or  all  departments  and  any  or  all  officers  or  agents  of  the  Unit- 
ed States  and  of  the  several  States,  Territories,  and  the  District  of 
Columbia,  and  subdivisions  thereof,  in  the  execution  di  this  Act, 
and  all  officers  and  agents  of  the  United  States  and  of  the  several 
States,  Territories,  and  subdivisions  thereof,  and  of  the  District  of 
Columbia,  and  all  persons  designated  or  appointed  under  regula- 
tions, prescribed  by  the  President  whether  such  appointments  are 
made  by  the  President  himself  or  by  the  governor  or  other  officer 
of  any  State  or  Territory  to  perform  any  duty  in  the  execution 
of  this  Act,  are  hereby  required  to  perform  such  duty  as  the  Pres- 
ident shall  order  or  direct,  and  all  such  officers  and  agents  and 
persons  so  designated  or  appointed  shall  hereby  have  full  authority 
for  all  acts  done  by  them  in  the  execution  of  this  Act  by  the  di- 
rection of  the  President.  Correspondence  in  the  execution  of  this 
Act  may  be  carried  in  penalty  envelopes  bearing  the  frank  of  the 
War  Department,  Any  person  charged  as  herein  provided  with 
the  duty  of  carrying  into  effect  any  of  the  provisions  of  this  Act 
or  the  regulations  made  or  directions  given  thereunder  who  shall 
fail  or  neglect  to  perform  such  duty;  and  any  person  charged  with 
such  duty  or  having  and  exercising  any.  authority  under  said 
Act,  regulations,  or  directions,  who  shall  knowingly  make  or  be  a 
party  to  the  making  of  any  false  or  incorrect  registration,  physi- 
cal examination,  exemption,  enlistment,  enrollment,  or  muster; 
and  any  person  who  shall  make  or  be  a  party  to  the  making  of 
any  false  statement  or  certificate  as  to  the  fitness  or  liability  of 
himself  or  any  other  person  for  service  under  the  provisions  of  this 
Act,  or  regulations  made  by  the  President  thereunder,  or  other- 
wise evades  or  aids  another  to  evade  the  requirements  of  this  Act 
or  of  said  regulations,  or  who,  in  any  manner,  shall  fail  or  neg;- 
lect  fully  to  perform  any  duty  required  of  him  in  the  execution  of 
this  Act,  shall,  if,  not  subject  to  military  law,  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  in  the  district  court  of  the  United 
States  having  jurisdiction  thereof,  be  punished  by  imprisonment 
for  not  more  than  one  year,  or,  if  subject  to  military  law,  shall  be 
tried  by  court-martial  and  sufTer  such  punishment  as  a  court-martial 
may  direct.  (-10  Stat.  80.) 
See  note  to  i  2044a. 

ITotea  of  Declaloma 

Op«ratl0a  and  effect  of  seBtion  la  strictly  construed,  th;  construction 
general.— Articles  of  War.  art.  2  should  not  rob  it  of  force  and  vigor  to 
(Comp.  St.  1910,  S  2308a),  definici;  per-  accompliah  the  purpose  for  which  it 
Bons  subject  to  military  law,  is  not  re-  was  enacted  and  Intended.  U.  S.  v. 
pealed  by  this  section.  Franke  v.  Mur-  Blakeman  (D.  C.)  251  F.  300. 
ray,  248  P.  865.  160  C.  C.  A.  623.  Since  this   section  speaks  of  "enllBt- 

While   a   criminal   statute   ibould   be      ment"  in  connectian  with  the  compul- 
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Bory  service  therein  provided  for/  and 
section  7,  post,  §  2044g,  speaks  of 
**Toiuntary  enlistment,"  an  intention  is 
shown  to  use  the  term  "enlistment"  in 
a  broad  and  comprehensive  sense.  U. 
S.  V.  Prieth  (D.  C.)  251  F..  946. 

Punishment  by  court  martial.— Provi- 
sion of  this  section,  that  it  shall  Be  a 
misdemeanor  to  violate  any  provision 
of  act  or  regulations  made  thereunder, 
does  not  preclude  punishment  under 
DiiUtary  law  by  one  subject  thereto  be- 
cause he  was  duly  certified  into  the 
service;  section  itself  expressly  ex- 
cepting those  subject  to  military  law. 
Franke  v.  Murray,  248  F.  865,  160  C. 
C.  A.  623. 

Offenses^— Ck>nspiracy  to  resist  rais- 
ing of  army  by  conscription  held  con- 
spiracy to  resist  authority  of  the  Unit- 
ed States,  though  Selective  Draft  Act 
had  not  then  been  passed.  U.  S.  v. 
Bryant  (D.  C.)  245  F.  682. 

The  making  of  a  notarial  certificate 
falsely  reciting  that  doctors,  whose 
statements  were  filed  in  support  of  a 
claim  for  exemption  from  military  serv- 
ice, appeared  before  the  notary,  falls 
within  the  scope  of  the  section,  even 
though  the  statements  by  the  doctors 
*ere  not  in  themselves  false.  U.  S.  v. 
Blakexnan  (D.  O.)  251  F.  306. 

(■iliotfflentw— Indictment  charging  that 

defendants  conspired  to  interfere  with 

wgistration  under  Selective  Draft  Act 

m    18,  1917,  §  5,  by  publication   of 

newspaper   counseling    persons   not  to 

register,   sufficiently   charged   a    public 

offense,    notwithstanding    this    section 

^  also  the  basis  of  the  offense  charg- 

~»  the  act  and  not  the  sections  being 

"nportant,  in  view  of  Rev.  St.  United 

Statea,  1 1025  (Comp.  St.  1016,  {  1601). 

prevexiting     indictments     from     being 

deemed'  insufficient    unless    the    defect 

tends     to   the   prejudice    of   defendant 

f  mi"  V.  U.  S.  (C.  C.  A.)  252  F.  70,  af- 

^J^S  U.  S.  V.  Sugar  (D.  0.)  243  P. 

I'liaer  Criminal  Code,  {  332  (Comp. 
St  1»16,  §  10506),  indictment  charging 
defeQ<]ants  with  aiding,  abetting,  coun- 
seling^  commanding,  or  procuring  vio- 
lation, of  Conscription  Act  must  allege 
specifically  that  act  had  been  violated 
to  charge  an  offense.  U.  S.  v.  Sugar 
(D.  C,)  243  F.  423. 

Indictment  under  Act  June  15,  1017, 
\^  Post,  §  10212c,  for  urging  and  ad- 
ding persons  registered  under  Act 
^7  18,  1017,  not  to  report  for  mili- 
^  service,  held  sufficient.  U.  S.  v. 
Sagannan  (D.  O.)  245  F.  604. 


An  indictment  charged  in  count  1, 
that  defendant,  having  been  subject  to 
registration  under!  Selective  Service 
Law  and  duly  registered  thereunder, 
shortly  afterward  transferred  property 
worth  more  than  $25,000  and  produc- 
ing a  yearly  income  of  $1,700,  in  trust 
for  the  term  of  ten  years,  the  principal 
and  income  to  be  invested  and  rein- 
vested during  the  term,  except  $480  a 
year,  which  was  to  b^  applied  to  the 
payment  of  interest  on  a  mortgage  on 
defendant's  residence;  that  having  been 
selected  for  service,  defendant  claimed 
exemption  and  made  and  presented  to 
the  local  board  an  affidavit  that  his 
wife  was  dependent  upon  him  for  sup- 
port; that  he  had  no  property,  except 
a  small  amount  listed  and  his  resi- 
dence, subject  to  a  purchase- money 
mortgage  for  $6,000,  and  no  source 
of  income,  except  the  earnings  from  his 
law  practice;  that  by  means  of  such 
affidavit  defendant  secured  exemption, 
and  thereby  evaded  the  requirements 
of  the  act,  and  failed  and  neglected  to 
perform  a  duty  required  of  him  by 
said  act.  Count  2  charged  that  such 
affidavit  constituted  a  false  statement 
"as  to  fitness  and  liability"  of  defend- 
ant for  service,  in  violation  of  section 
6  of  the  act;  and  count  3  that  it  con- 
stituted the  crime  of  perjury,  under 
section  125  of  the  Criminal  Code 
(Comp.  St  1916,  f  10205).  Held,  that 
all  three  counts  were  good  as  against 
a  demurrer.  U.  S.  v.  Miller  (D.  O.) 
249  F.  985. 

Indictment  charging  making  of  f^Ise 
notarial  certificate  as  to  unfitness  and 
liability  of  another  person  for  military 
service,  is  insufficient  to  charge  offense 
of  making  false  statement  or  certificate 
as  to  fitness  or  liability  of  another  per- 
son to  .military  service  denounced  by 
this  section;  the  words  "fitness**  and 
"unfitness"  not  meaning  the  same  thing, 
although  a  statement  as  to  the  fitness 
of  one  for  military  service  might  in- 
clude facts  as  to  "unfitness."  U.  S.  v. 
Blakeman  (D.  C.)  251  F.  306. 

—  Duplicity.— Where  a  notary  ap- 
pended false  certificates  to  statements 
by  several  physicians,  which  were  in- 
tended to  be  used  in  connection  with 
a  claim  for  exemption  from  military 
service,  the  false  certification  of  each 
statement  was  a  separate  offense  under 
the  Selective  Service  Act,  and  the  sev- 
eral offenses  could  not  be  charged  in  a 
single  count  of  the  indictment.  U.  S.  v. 
Blakeman  (D.  C)  251  F.  306. 


§  2044g.  (Act  May  18,  1917,  c.  15,  §  7,  as  amended.  Act  July  9, 191'8, 
c.  143,  subchapter  XIII.)  Voluntary  enlistments;  grouping 
enlisted  or  drafted  men ;  units. 

The  qualifications  and  conditions  for  voluntary  enlistment  as 
nerein  provided  shall  be  the  same  as  those  prescribed  by  existing 
^aw  for  enlistments  in  the  Regular  Army,  except  that  recruits,  for 
service  in  the  staff  corps  and  departments  may  be  accepted  who 
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arc^  between  the  ages  of  forty-one  and  ftfty-five  years,  both  inclu- 
sive, at  the  time  of  their  enUstnient,  and  that  all  other  recruits  must 
be  between  the  ages  ef  eighteen  and  forty  years,  both  inclusive,  at 
the  time  of  their  enlistment;  and  such  enlistment  shall  be  for  the 
period  of  the  existing  emergency  unless  sooner  discharged.  ■  All  en- 
listments, including  those  in  the  Regu.lar  Army  Reserve,  which  are 
in  jorce  on  the  date  of  the  approval  of  this  Act  and  which  would  ter- 
minate during  the  emergency  shall  continue  in  force  during  the 
emergency  unless  sooner  discharged;  but  nothing  herein  contained 
shall  be  construed  to  shorten  the  period  of  any  existing  enlistment: 
Provided,  That  all  persons  enlisted  or  drafted  under  any  of  the  provi- 
sions of  this  Act  shall  as  far  as  practicable  be  grouped  into  units  by 
States  and  the  political  subdivisions  of  the  same :  Provided  further, 
That  all  persons  who  have  enlisted  since  April  first,  nineteen  hun- 
dred and  seventeen,  either  in  the  Regular  Army  or  in  the  National 
Guard,  and  all  persons  who  have  enlisted  in  the  National  Guard 
since  June  third,  nineteen  hundred  and  sixteen,  upon  their  applica- 
tion, shall  be  discharged  upon  the  termination  of  the  existing  emer- 
gency. 

The  President  may  provide  for  the  discharge  of  any  or  all  en- 
listed men  whose  status  with  respect  to  dependents  renders  such 
discharge  advisable;  and  he  may  also  authorize  the  employment 
on  any  active  duty  of  retired  enlisted  men  of  the  Regular  Army, 
either  with  their  rank  on  the  retired  list  or  in  higher  enlisted  ^ades, 
and  such  retired  enlisted  men  shall  receive  the  full  pay  and  allow- 
ances of  the  grades  in  which  they  are  actively  employed.  (40  Stat. 
81,  885.) 

Thie  section  was  Amended  br  Act  July  9,  1918,  e.  143,  subchapter  XIII,  cited 
above,  by  changing  the  first  nenteoce  of  tbe  section  to  read  as  set  fortti  above. 
As  originsUy  enacted,  said  sentence  read  aa  follows:  "The  qualifications  and 
conditiona  for  Toluntar;  eDliaUnent  as  herein  provided  shall  be  tbe  aarne  as 
thoae  prescribed  by  existing  law  for  enliatmenta  in  the  Regnlar  Army,  ex- 
cept that  recruita  must  be  between  tbe  agea  of  eighteen  and  forty  jeara.  both 
inclusive,  at  the  time  of  tbeir  enlistment;  and  such  cnliatmFnts  shall  be 
for  the  period  of  the  emergency  unless  sooner  discharged." 

So  much  of  this  section  as  imposea  reatrictiona  upon  enlistments  In  the  Regu- 
lar Army  is  repealed  by  Act  Feb.  28,  1910,  c.  79,  ante,  |  1891bb. 

Notes  of  Daoisloiu 

Oparation  and  afrMt  of  aaotioa  )■  tion  speaks  of  "voliintary  enlistment," 
genenU^-Since  Selective  Service  Act,  |  an  ioteOUon  is  ehown  to  use  tbe  term 
6,  ante,  |  2044f,  speaks  of  "enlistment"  "enlistment"  in  a  broad  and  compre- 
in  connection  with  the  compulsory  serv-  heneive  Benae.  U.  S.  T,  Prieth  (D.  C.) 
ice  therein  provided  for,  and  this  sec-      251  F.  946. 

§  2044gg.  (Act  Aug.  31,  1918,  c.  166,  §  4.)  Assignment  to  serv- 
ice  in  Army,  Navy  or  Marine  Corps. 
All  men  rendered  available  for  induction  into  the  military  serv- 
ice of  the  United  States  through  registration  or  draft  heretofore  or 
hereafter  made  pursuant  to  law,  shall  be  liable  to  service  in  the 
Army  or  the  Navy  or  the  Marine  Corps,  and  shall  be  allotted  to  the 
Army,  the  Navy,  and  the  Marine  Corps  under  regulations  to  be 
prescribed  by  the  President:  Provided,  That  all  persons  drafted 
and  allotted  to  the  Navy  or  the  Marine  Corps  in  pursuance  hereof 
shall,  from  the  date  of  allotment,  be  subject  to  the  laws  and  regula- 
tions governing  the  Navy  and  the  Marine  Corps,  respectively.  (40 
Stat.  956.) 

This  section,  and  the  section  next  followinR,  were  sections  4  and  7  of  an 
net  entitled  "An  act  ameniMng  the  act  entitled  'An  act  to  authorize  the  Pres- 
ident to  Increase  temporarily  the  Military  Establishment  of  tbe  United  States,' 
II  lip  roved  May  eighteentb.  nineteen  hundred  and  seventeen,"  cited  above. 
Section  1  of  snid  act  amends  S  2044b;  section  2  amends  i  2044d:  section 
S  amends  g  2014e;  section  5  is  set  fortb  ante,  as  S  243a;  sectiou  S  is  oet 
for*  ante,  aa  f  1919a ;  section  8  is  set  forth  poa'^  as  i  4a88a ;  and  section 
B  is  set  forth  post,  as  t  2VS.ta. 
(32S) 


Ch.  n  THE  ARMY  §   2044] 

§  20441  (Act  May  18»  1917,  c.  15»  §  8,  as  amemled.  Act  April  20, 
1918,  c.  61.)  Temporary  appointment  of  general  officers; 
vacancies  in  Regular  Army. 

The  President,  by  and  with  the  advice  and  consent  of  the  Senate,  is 
authorized  to  appoint  for  the  period  of  the  existing  emergency  such  gen- 
eral officers  of  appropriate  grades  as  may  be  necessary  for- duty  with 
brigades,  divisions,  and  higher  units  in  which  the  forces  provided  for 
hef  ein  may  be  organized  by  the  President,  and  general  officers  of  appro- 
priate grade  for  the  several  Coast  Artillery  districts.    In  so  far  as  such 
appointments  may  be  made  from  any  of  the  forces  herein  provided  for, 
the  appointees  may  be  selected  irrespiective  of  the  grades  held  by  them 
in  suqh  forces.    Vacancies  in  the  grades  of  the  Regular  Army  resulting 
from  the  appointment  of  pfficers  thereof  to  higher  grades  in  the  forces 
other'  than  the  Regular  Army  herein  provided  fqr  shall  be  filled 
by  temporary  promotions  and  appointments  in  the  manner  pre- 
scribed by  section  one  hundred  and  fourteen  of  the  national  de- 
fense Act,  approved  June  third,  nineteen  hundred  and.  sixteen,  ex- 
cept that  such  promotions  and  appointments  may  be  made  by  the 
T?Tesidcnt  alone  when  such  vacancies  are  in  grades  not  above  that 
oi  colonel;    and  officers  appointed  under  the  provisions  of  this 
Act  to  higher  grades  in  the  forces  other  than  the  Regular  Army 
Vierein  provided  for  shall  not  vacate  their  permanent  commissions 
or  be  prejudiced  in  their  relative  or  lineal  standing  in  the  Regular 
Army.    (40  Stat.  81,  534.) 

'The  amendment  oonsiBted  in  changing  the  last  sentence  to  read  as  set  forth 
above.  ^ 

See  note  to  {  2044a. 

The  appointment  of  two  generals  and  a  certain  nnmber  of  lieutenant  gen- 
erals under  the  provisions  of  this  section  was  authorized  by  a  provision  of 
Act  Oct.  6,  1917,  c  105,  f  3,  ante,  {  1717bb. 

Vacancies  in  aJl  grades  of  the  Regular  Army,  National  Army,  or  National 
Guard,  resulting  from  the  temporary  appointment  of  officers  thereof  to  high- 
er grades  in  the  Signal  Corps,  etc.,  are  to  be  filled  as  provided  by  this  sec- 
tion and  section  nine  of  this  act,  post,  {  2044i,  by  a  provision  of  Act  July 
24,  1917,  c  40,  i  5,  ante,  {  1867J. 

S  2044i.  (Act  May  18,  1917,  c.  IS,  §  9.)  Period  of  appointments 
authorized  by  sections  1  and  8. 

The  appointments  authorized  and  made  as  provided  by  the  sec- 
ond, third,  fourth,  fifth,  sixth,  and  seventh  paragraphs  of  section 
one  and  by  section  eight  of  this  Act,  and  the  temporary  appoint- 
ments in  the  Regular  Army  authorized  by  the  first  paragraph  of 
section  one  of  this  Act,  shall  be  for  the  period  of  the  emergency, 
unless  sooner  terminated  by  discharge  or  otherwise.     The  Pres- 
ident is  hereby  authorized  to  discharge  any  officer  from  the  office 
he/d   by  him  under  such  appointment   for  any  cause   which,  in 
the  judgment  of  the  President,  would  promote  the  public  service ; 
^nd    the   general   commanding   any   division   and   higher   tactical 
o/g-anization  or  territorial  department  is  authorized  to  appoint  from 
time  to  time  military  boards  of  not  less  than  three  nor  more  than 
^^e  officers  of  the  forces  herein  provided  for  to  examine  into  and 
report  upon  the  capacity,  qualification,  conduct,  and  efficiency  of 
^^y   commissioned  officer  within  his  command  other  than  .officers 
oj  the   Regular  Army  holding  permanent  or  provisional  commis- 
sions   therein.     Each  member  of  such  board  shall  be  superior  in 
rank  to  the  officer  whose  qualifications  are  to  be  inquired  into,  and 
u  tVie   report  of  such  board  be  adverse  to  the  continuance  of  any 
such  officer  tind  be. approved  by  the  President,  such  officer  shall 
be  discharged  from  the  service  at  the  discretion  of  the  President 
>N^^1^  one  month's  fay  and  allowances.     (40  Stat.  82.) 

See  notes  to  H  2044a,  2044h. 

I  2044J.  (Act  May  18,  1917,  c.  15,  §  10.)     Pay,  allowances,  and 
pensions;   increase  of  pay. 
All  officers  aUd  enlisted  men  of  the  forces  herein  provided  for 
SuppftJ.S.CoMP.*19— 34  (529) 
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other  than  the  Regular  Army  shall  be  in  all  respects  on  the  same 
footing  as  to  pay,* allowances,  and  pensions  as  othccrs  and  enlisted 
men  of  corresponding  grades  and  length  of  service  in  the  Regular 
Army ;  and  commencing  June  one,  nineteen  hundred  and  seventeen, 
and  continuing  until  the  termination  of  the  emergency,  all  enlist- 
ed men  ol  the  Army  of  the  United  States  in  active  service  whose 
base  pay  does  not  exceed  $21  per  month  shall  receive  an  increase 
of  $15  per  month;  those  whose  base  pay  is  $24,  an  increase  of  $12 
per  month ;  those  whose  base  pay  is  $30,  $36,  or  $40,  an  increase 
of  $8  per  month ;  and  those  whose  base  pay  is  $45  or  more,  an 
increase  of  $6  per  month :  Provided,  That  the  increases  of  pay 
herein  authorized  shall  not  enter  into  the  computation  of  continu- 
ous-service pay.    (40  Stat.  82.) 

See  note  to  fi  2044a. 

The  pay  of  certain  enlisted  men  is  dealt  with  by  §  2144a,  post. 

§  2044k.  (Act  May  18,  1917,  c,  15,  §  11.)     Restrictions  on  dctaUs 
of  officers  and  enlisted  men  of  Regular  Army  suspended. 

All  existing  restrictions  upon  the  detail,  detachment,  and  em- 
ployment of  officers  and  enlisted  men  of  the  Regular  Army  are 
hereby  suspended  for  the  period  of  the  present  emergency.  (40 
Stat.  82.) 

See  note  to  |  2044a. 

§  2044kk.  (Act  Aug.  31,  1918,  c.  166,  §  7.)  Assignment  of  soldiers 
to  educational  institutions  for  training. 
The  Secretary  of  War  is  authorized  to  assign  to  educational  in- 
stitutions, for  special  and  technical  training,  soldiers  who  enter  the 
military  service  under  the  provisions  of  this  Act  in  such  numbers 
and  under  such  regulations  as  he  may  prescribe;  and  is  authorized 
to  contract  with  such  educational  institutions  for  the  subsistence, 
quarters,  and  military  and  academic  instruction  of  such  soldiers. 
(40  Stat.  957.) 

8ee  note  to  §  2044gg,  ante. 

Appropriations  for  the  Quartermaster  Corps  in  the  "First  Deficiency  Ap- 
propriation Act,  1919,"  Act  Nov.  4,  1918,  c.  201,  J  1,  40  Stat.  1020,  are  made 
available  for  the  ezpenacs  of  carrying  out  the  provisiona  of  thia  section,  by  a 
provision  of  said  act. 

§  2044/.  (Act  June  15,  1917,  c.  29,  §  4.)     Termination  of  services 

under  Act. 
.  The  service  of  all  persons  selected  by  draft  and  all  enlistments 
under  the  provisions  of  the  Act  entitled  "An  Act  to  authorize  the 
President  to  increase  temporarily  the  Military  Establishment  of 
the  United  States,"  approved  May  eighteenth,  nineteen  hundred 
and  seventeen,  shall  be  for  the  period  of  the  war,  unless  sooner  ter- 
minated by  discharge  or  otherwise.  Whenever  said  war  shall  cease 
by  the  conclusion  of  peace  between  the  United  States  and  its  ene- 
mies in  the  present  war,  the  President  shall  so  declare  by  a  public 
proclamation  to  that  effect,  and  wnthin  four  months  after  the  date 
of  said  proclamation  or  as  soon  thereafter  as  it  may  be  practicable 
to  transport  the  forces  then  serving  without  the  United  States  to 
their  home  station,  the  provisions  of  said  Act,  in  so  far  as  they  au- 
thorize compulsory  service  by  selective  draft  or  otherwise,  shall 
cease  to  be  of  force  and  effect.    (40  Stat.  217.) 

This  section  was  §  4  of  the  urgent  deficiency  appropriation  act  for  the  mil- 
itary and  naval  establishments  on  account  of  war  expenses  for  the  fiscal  year 
1917,  cited  above. 

§  2044m.  (Res.  May  16,  .1918,  c.  76.)  Calling  members  of  class- 
es for  immediate  service. 
If  under  any  regulations  heretofore  or  hereafter  prescribed  by  the 
President  persons  registered  and  liable  for  military  service  under 
the  terms  of  the  Act  of  Congress  approved  May  eighteenth,  nine- 
teen hundred  and  seventeen,  entitled  "An  Act  to  authorize  the 
President  to  increase  temporarily  the  Military  Establishment  of 
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the  Unite  f  States/*  are  placed  in  classes  for  the  purpose  of  deter- 
mining thtir  relative  liability  for  military  service,  no  provision  of 
said  Act  shall  prevent  the  President  from  calling  for  immediate 
military  service   under   regulations   heretofore   or   hereafter   pre- 
scribed by  the  President  all  or  part  of  the  persons  in  any  class  or 
classes  except  those  exempt  from  draft  under  the  provisions  of 
said  Act,  in  proportion  to  the  total  number  of  persons  placed  in 
such  class  or  classes  in  the  various  subdivisions  of  the  States,  Ter- 
ritories, and  the  District  of  Columbia  designated  by  the  President 
under  the  terms  of  said  Act ;  or  from  calling  into  immediate  mili- 
tary service  persons  classed  as  skilled  experts  in  industry  or  agri- 
culture, however  classified  or  wherever  residing.     (40  Stat.  554.) 

This  section  was  a  resolution  entitled  a  "Joint  resolution  providing  for 
the  calling  into  military  service  of  certain  classes  of  persons  registered  and 
•  liable  for  military  service  under  the  terms  of  the  act  of  Congress  approved 
May  eighteenth,  nineteen  hundred  and  seventeen,  entitled  'An  act  to  author- 
ise the  President  to  increase  temporarily  the  military  establishment  of  the 
United  States,* "  cited  above. 

§  204411.  (Res.  May  20,  1918,  c.  79,  §  1.)     Registration  of  per- 
sons  becoming  21  since  June  5,  1917;   classification. 

During  the  present  emergency  all  male  persons,  citizens  of  the 
United    States  and  all  male  persons  residing  in  the  United  States, 
who  ha^re,  since  the  fifth  day  of  June,  nineteen  hundred  and  sev- 
enteen,  and  on  or  before  the  day  set  for  the  registration  by  proc- 
lamation by  the  President,  attained  the  age  of  twenty-one  years, 
shall   be  subject  to  registration  in  accordance  with  regulations  to 
be  prescribed  by  the  President,  and  that  upon  proclamation  by 
the  President,  stating  the,  time  and  place  of  such  registration,  it 
shall  be  the  duty  of  all  such  persons,  except  such  persons  as  are 
exempt   from  registration  under  the  Act  of  May  eighteenth,  nine- 
teen  hundred  and  seventeen,  and  any  Act  or  Acts  amendatory 
thereof,   to  present  themselves  for  and  submit  to  registration  un- 
der the  provisions  of  said  Act  approved  May  eighteenth,  nineteen 
hundred  and  seventeen,  and  they  shall  be  registered  in  the  same 
manner   and  subject  to. the  same  requirements  and  liabilities  as 
those  previously  registered  under  the  terms  of  said  Act:   Provided, 
That    those  persons  registered  under  the  provisions  of  this  Act 
shall  be  placed  at  the  bottom  of  the  list  of  those  liable  for  military 
service,   in  the  several  classes  to  which  they  are  assigned,  under 
such  rules  and  regulations  as  the  President  may  prescribe.     (40 
Stat.  557.) 

T'liis  section,  and  the  three  sections  next  following,  were  a  resolution  entitled 
*  "-Toiiit  resolution  for  the  registration  for  military  Rervioe  of  all  male  oersons 
citizens  of  the  United  States  and  all  male  persons  residing  in  the  United  States 
^bo  have,  since  the  0fth  day  of  June,  nineteen  hundred  and  seventeen,  and  on 
or  before  the  day  set  for  the  registration  by  proclamation  by  the  President, 
attaixied  the  age  of  twenty-one  years,  in  accordance  with  such  rules  and  reg- 
j^^tions  as  the  President  may  prescribe  under  the  terms  of  the  act  approved 
^^y    eighteenth,  nineteen  hundred  and  seventeen,  entitled  'An  act  to  authorize 
the    r^rcsident  to  increase  temporarily  the  military  establishment  of  the  United 
States,'"  cited  above. 
J^T^^lnniation  under  this  section ^ 
i^^y    20,  1918,  as  follows,  omitting  formal  portions! 

■^o-^v^^  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States,  do 
.  ^X>on  the  governor  of  each  of  the  several  states,  the  Board  of  Commis- 
BiooetQ  of  the  District  of  Columbia,  and  all  members  of  local  boards  and 
agentLB  thereof  appointed  under  the  provisions  of  said  act  of  Congress  ap- 
pr^-veil  May  18,  1917,  to  perform  certain  duties  in  the  execution  of  the  fore- 
goixx^  law,  which  duties  will  be  communicated  to  them  directly  in  the  regu- 
laUoti^  prescribed  under  the  terms  of  said  public  resolution. 

•^U^  I  do  further  proclaim  and  give  notice   to   every  person   sibject   to 

T^SiBtration  in  the  several  states,  and  in  the  District  of  Columbia,  in  ac- 

eor^ance  with  the  above  law,  that  the  time  and  place  of  such  registration 
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flhaH  be  beCwetii  7  a.  m.  and  d  p.  m.  on  the  Stlt  daj  of  June,  1918,  at  thi 
office  of  the  local  board  having  jnriadictiou  of  the  area  wherein  he  permanent' 
)y  FeaideB,  or  ^t  such  otber  place  as  shall  be  dealKoated  by  public  notice  bj 
aacb  loca]  board. 

"All  male  peraouB,  either  dtizena  of  the  United  States  or  reddinf  in  thi 
aeyersl  states,  or  in  the  Diatrict  of  Columbia,  who  have,  since  the  Stb  day  ol 
June,  ISIT,  and  on  or  before  the  5Ch  day  of  June,  11)18,  attained  their  twenty 
first  birthday,  are  required  to  register  in  accordance  with  the  above  law  an 
the  regtilBtioDB  prescribed  thereunder:  Provided,  however.  That  the  followin) 
persons  are  hereby  exempted  from  registration:  Officers  and  enlisted  me) 
of  the  Regular  Army,  the  Nsvy.  the  Marine  Corps,  and  the  National  Gnari 
and  Naval  Milida  while  In  the  service  of  the  United  States,  and  officers  ii 
the  Officers'  Reserve  Corps  and  eiUieted  men  in  the  Elnlisted  Reserve  Corpt 
while  in  active  service. 

"A  day  for  registralion  in  the  territories  of  Alaska,  Hawaii,  and  Porti 
Rico  will  be  named  in  a  later  proclamation. 

"As  required  by  the  regitlations,  every  local  bonrd  hsving  jurisdiction  in  i 
city  of  30,000  population  or  over  will  promptly  cnuae  the  mayor  thereof  ti 
be  notified  of  the  place  or  places  designated  for  registration ;  every  loca 
board  having  jurisdiction  in  a.  county,  parish,  or  similar  unit  vrill  promptl: 
cause  the  clerk  thereof  to  be  iiotiG<>d  of  the  place  or  places  designated  fo 
registration,  and  every  local  board  having  jurisdiction  in  a  state  or  territory 
the  area  of  which  is  divided  into  divisions  for  the  administration  of  tbe  sc 
approved  May  18,  ISIT,  will  promptly  cause  tbe  clerks  of  the  townshipi 
within  its  division  to  be  notified  of  the  place  or  places  designated  for  regis 

"And  I  do  call  npon  every  mayor,  county  derk,  or  township  clerk  receivini 
snch  notification  to  have  a  list  of  said  places  of  registratioQ  posted,  and  di 
charge  him  with  tbe  dnty  of  having  all  persons  making  inquiry  informed  o 
the  l>lace  or  places  at  which  Ibey  may  register. 

"^y  person  who,  on  account  of  uckness,  will  be  unable  to  present  himsel 
for  registrstion  may  apply  on  or  before  the  day  of  registration  at  the  offic 
of  any  local  board  for  instructions  as  to  how  he  may  register  by  agent. 

"Any  person  who  expects  to  be  absent  on  the  day  designated  for  registra 
tion  from  the  jurisdiction  of  the  board  in  which  he  permanently  resides  ma; 
register  by  mail,  but  his  registration  card  must  reach  the  local  board  havinj 
jurisdiction  of  the  area  wherein  he  permanently  resides  by  the  day  herel 
named  for  registration.  Any  such  person  should  apply  as  soon  as  practica 
ble  at  the  office  of  a  local  board  for  InstructionR  as  to  how  he  may  registe 
by  mail. 

"Any  person  who  has  no  permanent  residence  must  register  at  the  plac 
designated  for  registration  by  the  local  board  having  jurisdiction  of  the  are: 
wherein  he  may  be  on  the  day  herein  named  tor  registration. 

"Any  person  who,  on  account  of  absence  at  sea,  or  on  account  of  absenc 
without  the  territorial  limits  of  the  United  States,  tnay  be  unable  to  compt. 
with  the  regulations  pertaining  to  absentees  shall,  within  five  days  afte 
reaching  tbe  first  United  States  port,  register  with  his  proper  local  boar 
or  as  provided  in  the  regulations  for  other  absentees." 

Further  proclamations,  issued  under  this  section: 

June  11,  1018,  providing  tor  registration  la  Porto  Bico^ 

June  17,  1018,  for  registration  in  Alaska. 

June  18,  1918,  for  registration  in  Hawaii. 

August  13,  1918,  for  the  registration  of  persons  becoming  21  years  of  sg 
since  June  6,  I&IS.  and  on  or  before  Aug.  24.  1918. 

§  2044O.  (Res.  May  20,  1918,  c.  79,  §  2.)  Registration  of  per 
sons  subsequently  becoming  21;  exemptions. 
After  the  day  set  under  section  one  hereof  for  the  registratioi 
by  proclamation  by  the  President  at  such  intervals  as  the  Presi 
dent  may  from  time  to  time  prescribe,  the  President  may  requir 
that  all  male  persons,  citizens  of  the  United  States  and  all  mal 
persons  residing  in- the  United  States,  who  have,  attained  the  ag 
of  twenty-one  years  since  the  last  preceding  date  of  registratJor 
and  on  or  before  the  next  day  set  for  the  registration  by  proclama 
tion  by  the  President,  except  such  persons  as  are  exempt  fror 
registration  under  the  Act  of  May  eighteenth,  nineteen  hundre 
and  seventeen,  and  any  Act  or  Acts  amendatory  thereof,  sha! 
be  regi«tered  in  the  same  manner  and  subject  to  the  same  require 
ments  and  liabilities  as  those  previously  registered  under  th 
terms  of  said  Act;  Provided,  That  students  who  are  preparJn, 
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for  the  ministry  in  recognized  theological  or  divinity  schools,  and 
students  who  are  preparing  for  the  practice  of  medicine  and  sur- 
gery in  recognized  medical  schools,  at  the  time  of  the  approval 
of  this  Act  shall  be  exempt  from  the  selective  draft  prescribed  in 
the  Act  of  May  eighteenth,  nineteen  hundred  and  seventeen.  (40 
Stat.  558.) 

See  note  to  §  2044]i,  ante. 

§  2044p.  (Res.  May  20,  1918,  c.  79,  §  3.)     LiabUity  of  registered 
persons  to  military  service. 

All  such  persons  when  registered  shall  be  liable  to  military 
service  and  to  draft  under  the  terms  of  said  Act  approved  May 
eighteenth,  nineteen  hundred  and  seventeen,  under  such  regula- 
tions as  the  President  may  prescribe  not  inconsistent  with  the 
terms  of  said  Act.    (40  Stat.  558.) 

See  note  to  |  20i4n,  ante. 

§  2044q.  (Res.  May  20,  1918,  c  79,  §  4.)  Act  May  18,  1917,  c 
15,  applicable. 
All  such  persons  shall  be  subject  to  the  terms  and  provisions 
and  liabilities  of  said  Act  approved  May  eighteenth,  nineteen  hun- 
dred and  seventeen,  in  all  respects  as  if  they  had  been  registered 
under  the  terms  of  said  Act,  and  every  such  person  shall  be  deem- 
ed to  have  notice  of  the  requirements  of  said  Act  and  of  this  joint 
resolution  upon  the  publication  of  any  such  proclamation  by  the 
President.     (40  StaL  558.) 

See  note  to  i  2044n,  ante. 

§  2044r.  (Act  July  9,  1918,  c.  143.)  Credits  for  payments  for  rents 
connected  with  enforcement  of  selective  service  law. 
All  payments  made  by  disbursing  officers  appointed  in  connection 
with  the  execution  of  the  selective  service  law  for  rents  unsupported 
by  a  lease  may  be  passed  to  their  credit  by  the  accounting  officers 
of  the  Treasury  if  otherwise  correct.    (40  Stat.  851.) 

This  was  a  provision  of  the  army  appropriation  act  for  the  fiscal  year  1019, 
cited  above. 

§  2044rr.  (Act  Nov.  4,  1918,  c.  201,  §  1.)     Allowance  in  lieu  of  sub- 
sistence to  draft  boards  and  employes.  * 

For  all  expenses  necessary  in  the  registration  of  persons  available 
for  military  service  and  in  the  selection  of  certain  such  persons  and 
their  draft  into  the  military  service  *  *  :  Provided,  That  per 
diem  allowances  in  lieu  of  subsistence  not  exceeding  $4  may  be  paid 
to  those  employees  authorized  to  travel,  and  to  members  of  the 
boards  when  in  attendance  upon  board  meetings  at  too  great  a  dis- 
tance from  their  homes  to  enable  them  to  live  there.  (40  Stat. 
1027.) 

This  was  a  provision  of  the  **First  Deficiency  Appropriation  Act,  1919,"  cited 
above. 

§  2044s.  (Act  July  9,  1918,  c.  143,  subchapter  XI.)  Method  of  de- 
termining quotas  for  military  service. 
In  the  determination  of  quotas  for  the  several  States»  Territories, 
and  the  District  of  Columbia,  or  subdivisions  thereof,  to  be  raised 
for  military  service  under  the  terms  of  the  Act  entitled  "An  Act  to 
authorize  the  President  to  increase  temporarily  the  Military  Estab- 
lishment of  the  United  States/'  approved  May  eighteenth,  nineteen 
hundred  and  seventeen,  the  provisions  of  the  joint  resolution  approv- 
ed May  sixteenth,  nineteen  hundred  and  eighteen,  providing  for  the 
calling  into  military  service  of  certain  classes  of  persons  registered 
and  liable  for  military  service  under  the  said  Act,  shall  apply  to  any 
or  all  forces  heretofore  or  hereafter  raised  under  the  provisions  of 
said  Act  for  any  State,  Territory,  District,  or  subdivision  thereof, 
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from  and  after  the  time  when  such  State,  Territory,  District,  or 
subdivision  thereof  has  completed  or  completes  its  quota  of  forces 
called  and  furnished  under  the  President's  proclamation  dated  July 
twelfth,  nineteen  hundred  and  seventeen.     (40  Stat.  883.) 

Tbia  was  a  part  of  the  army   appropriation  act  for  the  fiscal  rear  1019, 
cited  above. 

§  2044t.  (Act  July  9,  1918,  c.  143.  subchapter  XX.)     Enlistment  of 
men  outside  draft  age. 

That  during  the  present  war  the  President  be,  and  he  is  hereby, 
authorized  to  enlist  for  service  in  the  offices  of  the  War  Department 
or  under  its  control  or  on  detached  service  under  its  jurisdiction 
men  outside  the  draft  ages,  and  for  the  same  purpose  to  draft  men 
within  such  ages, , who  have  been  disqualified  by  minor  physical  de- 
fects for  active  service  in  the  Army;  to  establish  regulations  under 
which  such  enlistments  may  be  made,  and  to  fix  the  pay  and  al- 
lowances of  men  so  enlisted  or  drafted,  which  said  pay  and  allow- 
ances shall  not  exceed  those  of  enlisted  men  of  the  Regular  Army. 
(40  Stat.  894.) 

This  was  a  provision  of  the  army  appropriatjon  act  for  th«  fiscal  year  1919, 
cited  above. 

§  2044U.  (Act  July  9,  1918,  c.  143,  subchapter  XXI.)     Increase  of 
drafted  Army. 

The  authority  conferred  upon  the  President  by  the  Act  approved 
May  eighteenth,  nineteen  hundred  and  seventeen,  entitled  "An  Act 
to  authorize  the  President  to  increase  temporarily  the  Military  Es- 
tablishment of  the  l/nited  States,"  is  hereby  extended  so  as  to  au- 
thorize him  during  each  fiscal  year  to  raise  by  draft  as  provided  in 
said  Act  and  Acts  amendatory  thereof  the  maximum  number  of 
men  which  may  be  organized,,  equipped,  trained,  and  used  during 
such  year  for  the  prosecution  of  the  present  war  until  the  same  shall 
have  been  brought  to  a  successful  conclusion,     (40  Stat.  894.) 

Thia  was  a  proviBion  of  the  army  appropriation  act  for  the  fiacal  year  1919, 
dted  above. 

REGISTHATION  AND  DEAPTING  OP  AUENS 

§  204414(a).  (Act  July  9,  1918,  c.  143,  subchapter  XII,  §  1.)     Proc- 
lamation ;  persons  subject  to. 

The  President  may  by  proclamation  set  a  day  or  days  and  place 
or  places  for  the  registration  for  military  service  of  male  aliens 
within  designated  ages  residing  within  the  United  States  who  are 
citizens  or  subjects  of  a  foreign  country  with  whose  Government 
the  United  States  lias  concluded  or  hereafter  concludes  a  conven- 
tion or  agrccment'in  accordance  with  the  terms  of  which  its  cit- 
izens or  subjects  within  designated  ages,  residing  within  the  Unit- 
ed States,  become- under  certain  conditions  liable  to  be  drafted  into 
the  military  service  of  the  United  States;  that  upon  proclamation 
by  the  President  stating  the  time  and  place  of  such  registration  it 
shall  be  the  duty  of  anv  such  alien,  unless  exempted  from  regis- 
tration by  the  terms  of  the  President's  proclamation,  to  present 
himself  for  and  submit  to  registration  under  the  provisions  of  the 
Act  approved  May  eighteenth,  nineteen  hundred  and  seventeen,  en- 
titled "An  Act  to  authorize  the  President  to  increase  temporarily 
the  Military  Establishment  of  the  United  States,"  and  all  amend- 
ments thereto,  and  he  shall  thereupon  be  registered  in  the  same 
manner  as  those  previously  registered  under  the  terms  of  said  Act; 
and  every  such  alien  shall  be  deemed  to  have  notice  of  the  require- 
ments of  said  Act  and  this  joint  resolution  upon  the  publication  by 
the  President  of  any  such  proclamation,  and  any  such  alien  who 
shall  willfully  fail  or  refuse  to  present  himself  for  registration  ot 
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to  submit  thereto  shall  be  subject  to  all  the  provisions  and  liable. 
to  all  the  penalties  provided  in  said  Act  or  any  amendment  thereto. 
(40  Stat.  884.) 

This  section,  and  the  two  sections  next  following,  were  a^art  of  the  army 
appropriation  act  for  the  fiscal  year  1919,  cited  above. 

§  2044^(b).  (Act  July  9,  1918,  c.  143,  subchapter  XII,  §  2.)  Lia- 
bility to  military  service;  exemptions. 
Any  such  alien,  when  registered,  shall  be  and  remain  liable  to 
military  service  in  the  forces  of  the  United  States  and, subject  to 
draft  under  the  provisions  of  said  convention  or  agreement  and 
of  said  Act  and  all  amendmepts  thereto,  and  subject  to  such  regu- 
lations as  the  President  may  have  prescribed  or  may  prescribe  un- 
'der  the  terms  thereof,  unless  during  the  period  specified  in  the  con- 
vention or  agreement  concluded  with  the  country  whereof  he  is 
a  citizen  or  stibject  and  designated  in,  the  President's  proclamation, 
he  shall  have  enlisted  or  enrolled  in  the  military  forces  of  his  own 
country  or  returned  to  his  own  country  for  the  purpose  of  enlist- 
ing or  enrolling  in  its  military  forces,  or  unless  the  country  where- 
of he  is  a  citizen  or  subject,  through  its  diplomatic  representatives, 
in  accordance  with  the  terms  of  the  convention  or  agreement  con- 
cluded between  the  United  States  and  such  foreigfn  country,  shall 
issue  to  such  alien  a  certificate  of  exiemption  from  military  service. 
(40  Stat.  884.) 

See  note  to  S  2(M4^(a). 

§  2CH4i4(c).  (Act  July  9,  1918,  c.  143,  subchapter  XII,  §  3.)  Per- 
sons  s^ubject  to  act. 
Any  such  alien,  after  the  expiration  of  the  time  fixed  by  the 
President's  proclamation  within  which  he  may  enlist  or  enroll  in 
the  military  forces  of  his  own  country,  return  to  his  own  country 
for  the  purpose  of  military  service,  or  be  exempted  through  the 
diplomatic  representative  of  the  country  whereof  he  is  a  citizen  or 
subject,  shall  be  and  remain  subject  in  all  respects  to  the  terms, 
provisions,  liabilities,  and  penalties  of  said  Act  and  all  amendments 
thereto,  except  as  modified  by  the  terms  of  the  convention  or  agree- 
^tnt  concluded  between  the  United  States  and  the  country  where- 
Q^  such  alien  is  a  citizen  or 'subject,  and  ^all  be  subject  to  such 

^^gulations  as  the  President  may  have  prescribed  or  may  prescribe 

under  the  terms  of  said  Act.    (40  Stat.  884.) 

See  note  to  i  2044%  (a). 

SLAVIC  LEGION 

I  204414.  (Act  July  9,  1918.  c.  143.)     Enlistment  in;  training  and 
use  of  Legion. 
Under  such  regulations  as  the  President  may  prescribe,  a  force 
of  volunteer  troops  in  such  unit  or  units  as  he  may  direct  may  be 
raised  to  be  composed  of  Jugo-Slavs,  Czecho  Slovaks,  and  Ruthe- 
nians  (Ukranians)  belonging  to  the  oppressed  races  of  the  Austro- 
Hungarian  or  German  Empire  resident  in  the  United  States  but 
not  citizens  thereof  nor  subject  to  the  draft.     Such  force  shall  be 
known  as  the  Slavic  Legion  or  by  such  other  description  as  the 
President  may  prescribe.     No  man  shall  be  enlisted  in  it  until  he 
has  furnished  satisfactory  evidence  that  he  will  faithfully  and  loy- 
ally serve  the  cause  of  the  United  States  and  that  he  desires  to 
fight  the  Imperial  governments  of  Germany  and  Austria-Hungary, 
and  the  allies  thereof.    The  force  so  raised  and  duly  sworn  into  the 
service  may  be  equipped,  maintained,  and  trained  with  our  own 
troops  or  separately  as  the  President  may  direct  and  thereafter 
may  be  transported  to  such  field  of  action  as  the  President  may  di- 
rect to  be  used  against  the  common  enemy  in  connection  with  our 
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own  troops  or  with  those  of  any  nation  associated  with  the  Unite< 
States  in  the  present  war ;  and  the  several  items  of  expense  involv 
ed  in  the  equipment,  maintenance,  training,  and  transportation  o 
such  force  may  be  paid  from  the  respective  appropriations  hereii 
made  or  from  any  subsequent  appropriations  for  the  same.  {4C 
Stat.  868.) 

This  wsB  a  proTi^ioa  of  th«  Army  appropriatiou  act  for  the  Sacal  year  191Q 
dtei]  above. 


CHAPTER  TWO— RETIREMENT 

Sec 

2077a.  Eetire4  officers  in  active  dnty. 
2078.  Assisnment  to  scCive  duty. 
Iftrt  207Sa.  Same ;    acting  quartemiaiters. 

2076b.  AHicQinent  of  retired  offlcera  to      20S0a.  AiuEiimeDt  of  retired  officers  U 
duty;    serrice  in  corps  of  en-  active  duty;   rank,  psy,  and  al 

siDeera.  lowauces. 

§  2073aa.  (Act  Feb.  23,  1917,  c.  116.)  Transfer  to  active  Ust;  cer- 
tain oHicers  transferred  to  retired  list. 
That  hereafter  the  President  be,  and  he  is  hereby,  authorized, 
within  one  year  of  the  approval  of  this  Act,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  to  transfer,  upon  application,  to 
the  active  list  of  the  Army  any  officer  under  fifty  years  of  age  who 
may  have  been  transferred  heretofore  from  the  active  to  the  re- 
tired list  of  the  Army  under  the  Act  to  provide  for  recognizing 
the  services  of  certain  officers  of  the  Army,  Navy,  and  Public 
Health  Service  for  their  services  in  connection  with  the  construc- 
tion of  the  Panama  Canal,  and  fo^  other  purposes,  approved  March 
fourth,  nineteen  hundred  and  fifteen :  Provided,  That  such  officers 
shall  take  rank  at  the  foot  of  the  respective  grades  which  they  held 
at  the  time  of  their  retirement  and  shall  be  carried  as  an  addi- 
tional number  in  the  grade  to  whicK  he  may  be  transferred  or  at 
any  time  thereafter  promoted,  and  shall  be  promoted  on  the  same 
date  as  the  officer  next  above  him  in  rank,  and  shall  be  commis- 
sioned in  the  arm  or  d&partment  of  the  Army  from  which  he  was 
retired :  Provided  further.  That  such  officer  shall  stand  a  satisfac- 
tory medical  examination,  and  when  promoted  shall  stand  the  med- 
ical and  professional  examinations  provided  for  by  law:  And  pro- 
vided further.  That  any  officer  transferred  to  the  active  list  under 
this  Act  shall  not  again  be  entitled  to  the  benefits  of  the  Panama 
Canal  Act  described  above,  except  when  retired  for  age  or  for 
physical  disabihty  incurred  in  the  line  of  duty.    (39  Stat.  937.) 

Tbis   was  an   act   entitled  "An   set   sutborizin;   transfer  of  certain   retire<] 
Army  officers  to  tbe  active  list,"  cited  above. 

§  2075b.  (Res.  June  15, 1917,  c.  31.)  Assignment  of  retired  officers 
to  duty;  service  in  corps  of  engineers. 
When  retired  officers  of  the  Army,  any  portion  of  whose  active 
service  was  in  the  Corps  of  Engineers,  arc  called  back  into  active 
service  they  shall  be  eligible  to  fill  any  position  required  by  law  to 
be  filled  by  an  officer  of  the  Corps  of  Engineers.     (40  Stat.  231.) 

This  was  a  resolution  entiUed  "Joint  Resolution  relatins  to  tbe  service  ol 
certain  retired  oflicers  of  tbo  Army,"  cited  above. 

§  2077a.  (Act  July  9,  1918,  c.  143,  subchapter  XX.)     Retired  of- 
ficers in  active  duty. 
When  any  retired  officer  of  the  Armj-  is,  in  the  discretion  of  tht 
President,  employed  on  active  duty  and  assigned  to  duty  in  an 
arm,  corps,  department,  or  organization,  he  shall,  for  all  purposes, 
except  promotion,  be  considered  an  officer  of  such  arm,  corps,  de- 
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partment,  or  organization  while  so  serving,  and  shall  be  an  extra 

number  therein.      (40  Stat.  893.) 

This  was  a  proviBion  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
cited  above. 

§  2078.  (Act  April  23,  1904,  c.  1485.)     Assignment  to  active  duty. 


Offiosr  of  marine  corp8.~De8pite  R. 
S.  I  1622  (Comp.  St.  1916,  |  2949),  a 
retired  officer  of  the  Marine  Corps  is 
subject  to  the  jurisdiction  of  the  Navy 
and  the  Secretary  of  the  Navy  exer- 


cised his  authority  properly  under  Act 
Aug.  22,  1912  (Comp.  St.  1916,  i  2653), 
when  he  assigned  such  officer  to  duty 
as  post  quartermaster.  Jonas  v.  U,  S., 
50  Ct  CL  281. 


§  2078a.  (Act  May  12,  1917,  c.  12.)  Same;  acting  quartermasters. 
Assignments  which  have  been,  or  may  hereafter  be  made,  of  re- 
tired officers  of  the  Army  to  active  duty  as  acting  quartermasters 
shall  be  regarded  as  assignments  to  staff  duties  not  involving  serv- 
ice with  troops  Within  the  meaning  of  the  Act  of  Congress  approved 
April  twenty-third,  nineteen  hundred  and  four.     (40  Stat.  48.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1918,  cited  above. 

§  2080a.  (Act  June  3,  1916,  c  134,  §  24,  as  amended.  Act  July  9, 

1918,  c.  143,  subchapter  XVII,  §  4.)     Assignment  of  retired 

officers  to  active  duty ;  rank,  pay  and  allowances. 

Hereafter  any  retired  officer,  who  has  been  or  shall  be  detailed 

on  active  duty,  shall  receive  the  rank,  pay,  and  allowances  of  the 

grade,  not  above  that  of  colonel,  that  he  would  have  attained  in 

due  course  of  promotion  if  he  had  remained  on  the  active  list  for  a 

period  beyond  the  date  of  his'  retirement  equal  to  the  total  amount 

of  time  during  which  he  has  been  detailed  on  active  duty  since  his 

retirement.     (39  Stat.  183.    40  Stat.  890.) 

This  section  was  amended  by  Act  July  9,  1918,  c.  143,  subchapter  ^XYII, 
{  4,  cited  above  by  substituting  for  the  word  "major"  the  word  "colonel"  as 
set  forth  above. 

Notes  of  Decisions 


Construction  and  operation  In  gener* 

al.— Congress  by  this  act  gave  to  retir- 
ed officers  of  the  army  detailed  on  ac- 
tive duty  the  longevity  pay  which  would 
accrue  to  them  by  reason  of  their  add- 


ed active  service  after  retirement, 
which  pay  they  could  not  theretofore 
receive  by  reason  of  Act  March  2,  1903 
(Comp.  St.  1916,  §  2139).  Jonas  v.  U. 
S.,  53  Ct.  CI.  254. 


CHAPTER  THREE— PAY  AND  ALLOWANCES 


Sec 

20S9.  Rates  of  pay. 

2090a.  Rates  of  pay ;  generals  and  lieu- 
tenant generals. 

2090b.  Rank,  pay  and  allowances; 
chiefs  of  staflP  corps,  depart- 
ments or  bureaus. 

2091a.  Pay  of  officers  and  men  other 
than  of  Regular  Army. 

2092.  Mounts  for  officers  below  grade 
of  major  required  to  be  mounted. 

2099.  Service   pay. 

2101a.  Service  pay ;  detail  to  active  du- 
ty of  retired  officer  included. 

2104.  Pay  during  absence. 

2110.  [Repealed  and  superseded.] 

211Saa«  Quarters;  commutation;  per- 
sons entitled  to. 

2118bb.  Quarters;  commutation;  offi- 
cers on  active  duty;  commu- 
tation for  heat  and  light. 

2118d.  Housing  of  officers  serving  in  the 
Canal  Zone. 


Sec. 

2123a.  Uniforms,  accouterm^nts,  and 
equipment  furnished  at  cost. 

2120a.  Travel  expenses;  enlisted  men 
under  competent  orders. 

2126b.  Travel  expenses;  enlisted  men 
incident  to  entry  on  or  relief 
from  active  duty. 

2132a.  Mileage;  officers  of  Ordnance 
Department. 

2136a.  Transportation  of  private 
mounts  of  officers,  and  reim- 
bursement for  charges  there- 
on. 

2136aa.  Transportation  of  mounts  of 
deceased  officers. 

2136b.  Transportation  of  mounts  of  of- 
ficers ordered  for  duty  to  Alas- 
ka or  overseas. 

2136c.  Transportation  of  baggage  of  de- 
ceased civilian  empioy(^8. 

2139.  Officers  on  retired  list;  length  of 
service  pay. 

2144.  Pay  of  enlisted  men. 
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Sec  Sec. 

2144a.  Pa;  of  certain  enliated  men.  i:i64.  Travel  allowances  on  diacha^e. 

2146.  Additional  paj.  2135a.  Allowance  to  officer  or  enlisted 

2158.  Eitra  dut7.  man   on   diachsrse  or   pledng 

2159.  Rotes  of  ertra-duty  pay,  on  reaerve  list, 
21()Ia,  KKtra  duty  pay ;    United  SUtes  2199,  2170.  [Supcraeded.] 

disciplinary  barracks  guard.  21T0a.  Allotmenta  of  pay. 

2162aa.  Fay  and  allowancea  during  cap-       22(6a.  Valuation  of  foreign  moneja  paid 
tivity.  ont  by  diaburaing  officers. 

§  2089.  (R.  S.  §  1261.)     Rates  of  pay. 

Cited    without    deflnlta    appMoatlon, 
Knox  y.  U.  S.,  52  Ct.  01.  22. 

§  2090a.  (Act  Oct.  6,  1917,  c.  105,  §  3.)  Rates  of  pay;  generals  and 
lieutenant  generals. 
The  pay  of  the  grades  of  general  and  lieutenant  general  shall  be 
$10,000  and  $9,000  a  yfear,  respectively,  with  allowances  appropri- 
ate to  said  grades  as  determined  by  the  Secretary  of  War,  (40 
Stat.  411.) 

This  was  a  proviso  to  section  3  of  Act  Oct.  6,  1917,  c.  105,  cited  above. 
Tbe  preceding  port  of  the  section,  authorizing  th*  appointment  of  genMala  and 
lieutenant  generals,  is  set  forth,  ante,  i  171Tbb. 

§  2090b.  (Act  Oct.  6,  1917,  c.  105,  §  3.)     Rank,  pay  and  allowances ; 
chiefs  of  staff  corps,  departments  <»-  bureaus. 

Hereafter,  the  chief  of  any  existing  staff  corps,  department,  or 
bureau,  except  as  is  otherwise  provided  for  the  Chief  of  Staff,  shall 
have  the  rank,  pay,  and  allowances  of  major  general,  (40  Stat. 
411.) 

See  note  to  f  ITlTbb,  ante. 

§  209ia.  (Act  July  9,  1918,  c.  143.)     Pay  of  bfhcers  and  men  other 

than  of  Regular  Army. 
Officers  and  enlisted  men  of  the  forces  of  the  Army  of  the  United 
Slates  other  than  the  Regular  Army  who  have  had  service  in  the 
National  Guard  and  Organized  Militia  of  any  State,  Territory,  or 
District,  but  who  have  entered  the  service  in  the  forces  of  the 
Army  of  the  United  States,  otherwise  than  through  draft  under 
the  provisions  of  section  one  hundred  and  eleven  of  the  Act  of 
June  third,  nineteen  hundred  and  sixteen,  known  a,s  the  national 
defense  Act,  shall  be  upon  the  same  footing  as  to  pay  and  allow- 
ance as  the  members  of  said  forces  who  were  drafted  under  the 
provisions  of  said  section.,    (40  Stat  875.) 

This  section  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 

§  2092.  (ActMay  11,  ig08,c.'l63.)    Mounts  for  offices  below  srade 
of  major  required  to  be  mounted. 


§  2099.  (R.  S.  §  1252.)     Service  pay. 

Oinc«rs  Included.— A  contract  surgeon  1916,  |  2101),  granting  longevity  pay, 

is  not  an  -officer,  witbin  this  section  or  Yemana  v,  U.  S.,  52  Ct.  CI,  3S8. 
Act  June  30,  1882,  c.  254  <Comp.  St 

§  2101a.  (Act  May  12,  1917,  c.  12.)     Service  pay;   detail  to  active 

duty  of  retired  c^cer  included. 

Hereafter  any  retired  officer  of  the  Army  who  has  been  detailed 

to  active  duty,  and  who  has  since  his  retirement,  served  on  active 

detail  shall  he  entitled  to  increases  of  longevity  pay  to  be  computed 

as  provided  by  existing  statute  for  the  computation  of  longevity 
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l^y,  for  the  time  of  his  service  before  retirement  and  on  adtive  de- 

^n  since  his  retirement.    (40  Stat.  48.)^ 

'  This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
5-918,  cited  above. 

^  2l04.  (R.  S.  §  1265.)     Pay  during  absence. 

Absence  with  ldave.^Tbe  right  of  an  Absence  without  ieave<— The  absence 

army  officer  to  half  pay  while  on  leave  of  an  army  officer,  based  on  a  leave  of 

of  absence,  as  conferred  by  this  section,  absence  to  which  was  affixed  a  condi- 

cflonot  be  defeated  by  the  affixing  of  a  tion,  contrary  to  this  section,  that  the 

condition  to  the  leave  of  absence  that  leave  should  be  without  pay,  cannot  be 

the  leave   shall   be   without  pay,   and  treated  as  absent  without  leave  so  as 

such  officer  is  not  bound  by  acceptance  not  to  be  entitled  to  pay.    U.  S.  v.  An- 

of  a  leave  of  absence  without  protest  drews,  36  S.  Ct.  349,  240  U.  S.  90,  60 

J               against  the   affixing   of  the   condition.  L.  Ed.  541,  affirming  judgment  Andrews 

U.  S.  V.  Andrews,  36  S.  Ct  349.  240  v.  U.  S..  49  Ct.  CI.  3dL 
U.  S.  90,  60  L.  Ed.  541,  affirming  judg- 
ment Andrews  y.  U.  S.,  49  Ct  CI.  391. 

§  2110.  [Repealed  and  superseded.] 

This  section  (Act  March  4,  1912,  c.  50),  relating  to  leaves  of  absence  to 
members  of  the  Nurse  Corps,  was  repealed  by  a  provision  of  ^ct  July  9,  1918, 
c,  143,  subchapter  V,  §  7.     Said  repealing  provision  was  as  follows:    *T[?hat 
section  nineteen  of  chapter  one  hundred  and  ninety-two  of  Thirty-first  Stat- 
I  utes,  page  seven  hundred  and  fifty- three;    chapter  fifty  of  Thirty- seventh 

Statutes,  page  seventy-two;  that  part  of  the  Act  approved  August  twenty- 
fourth,  nineteen  hundred  and  twelve  (Thirty-seventh  Statutes,  page  five  hun- 
dred and  seventy-five),  providing  for  allowances,  subsistence,  and  medical  care 
during  illness  for  the  Superintendent  of  the  Nurse  Cdrps;  and  that  part  of 
the  Act  approved  March  twenty-third,  nineteen  hundred  and  ten  (Thirty-sixth 
Statutes,  page  two  hundred  and  forty-nine)  prescribing  the  pay  of  the' superin- 
tendent and  members  of  the  Nurse  Corps,  be,  and  the  same  are,  hereby  re- 
pealed." 

This  section  was  also  superseded  by  further  provisions  of  said  Act  July  9, 
1918,  c.  143,  subcbapte*  V,  set  forth  ante,  §f  1832b-1832g.  For  text  of  this 
section,  as  originally  enacted,  see  U.  S.  Comp.  St  1916,  f  2110. 

§  2118aa.  (Act  Nov.  4,  1918,  c.  201,  §  1.)     Quarters;  commutation; 
persons  entitled  to. 

For  commutation  of  quarters  and  of  heat  and  light  to  commis- 
sioned officers,  members  of  the  Nurse  Corps,  and  enlisted  men  on 
duty  at  places  where  no  public  quarters  are  available,  including 
enlisted  men  of  the  Regular  Army  Reserves  and  retired  enlisted 
men  when  ordered  to  active  duty,^  and  for  every  commissioned  offi- 
cer of  the  Army  of  the  United  States  on  duty  in  the  field  or  on  ac- 
tive duty  without  the  territorial  jurisdiction  of  the  United  States 
who  maintaij^  a  place  of  abode  for  a  wife,  child,  or  dependent  par- 
ent, for  whom  no  public  quarters  are  available.  ♦  *  (40  Stat. 
1028.) 

This  was  a  provisiop  of  the  "First  Deficiency  Appropriation  Act,  1919,"  cited 
ftbove.    Prior  Army  appropriation  acts  have  contained  a  similar  provision. 

§  21l8bb.  (Act  April  16,  1918,  c.  53.)     Quarters;    commutation; 
officers  on  active  duty;   commutation  for  heat  and  light. 

During  the  present  emergency  every  commissioned  officer  of  the 
Army  of  the  United  States  on  duty  in  the  field,  or  on  active  duty 
without  the  territorial  jurisdiction  of  the  United  States,  who  main- 
tains a  place  of  abode  for  a  wife,  child,  or  dependent  parent,  shall 
^c  furnished  at  the  place  where  he  maintains  such  place  of  abode. 
Without  regard  to  personal  quarters  furnished  him  elsewhere,  the 
number  of  rooms  prescribed  by  the  Act  of  March  second,  nineteen 
hundred  and  seven  (Thirty-fourth  Statutes,  page  eleven  hundred 
2^ud  sixty-nine),  to  be  occupied  by,  and  only  so  long  as  occupied  by, 
said  wife,  child,  or  dependent  parent ;  and  m  case  such  quarters  are 
not  available  every  such  commissioned  officer  shall  be  paid  commu- 
tation thereof  and  commutation  for  heat  and  light  at  the  rate  au- 
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thorized  by  law  in  cases  where  public  quarters  are  not  available; 
but  nothing  in  this  Act  shall  be  so  construed  as  to  reduce  the  al- 
lowances now  authorized  by  law  for  any  person  in  the  Army.  .(40 
Stat.  530.) 

This  was  an  act  entitled  *'An  act  to  provide  qaartera  or  commutation  there- 
of to  commiBsioned  officers  in  certain  cases/'  cited  above. 

Notes  of  Decisioiui 

Construction  and  operation  In  gener-  camp  subject  to  military  law,  under  ar- 

al.— This   section   does   not   determine  tide  2  of  the  Articles  of  War  (Gomp. 

that  the  term   ''in  the  field"  includes  St.^  1916,  {  2038a).     Ex  parte  MikeO 

the  cantonments  in  this  country,  so  as  (D.  C.)  253  F.  817. 
to  render  a  civilian  employ^  at  such 

§  2118d.  (Act  July  9,  1918,  c.  143.)  Housing'  of  officers  serving  in 
the  Canal  Zone. 
Hereafter  officers  of  the  Army  pertaining  to  the  United  States 
troops  serving  in  the  CSinal  Zone  shall  not  be  required  to  pay  rent 
for  the  occupancy  of  houses  of  the  Panama  Canal  to  which  they 
may  be  assigned.    (40  Stat.  855.) 

This  was  a*  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
cited  above.     . 

§  2123a.  (Act  Aug.  31,  1918,  c.  166,  §  9.)     Uniforms;  aqcouter- 

'   ments,  and  equipment  furnished  at  cost. 

Hereafter,  uniforms,  accouterments,  and  equipment  shall,  upon 
the  request  of  any  officer  of  the  Army  or  cadet  at  the  Military 
Acadeyiy,  be  furnished  by  the  Government  at  cost,  subject  to  such 
restrictions  and  regulations  as  the  Secretary  of  War  may  prescribe. 
(40  Stat.  957.) 

See  note  to  {  2(H4g,  ante. 

§  2126a.  (Act  April  20,  1918,  c.  60.)  TraVel  expenses;  enlisted 
men  under  competent  orders. 
Hereafter  under  such  regulations  and  within  such  maximum 
rates  as  may  be  prescribed  by  the  Secretary  of  War  enlisted  men 
may  be  reimbursed  for  actual  expenses  of  travel,  including  sub- 
sistence and  lodging,  incurred  while  traveling  under  competent 
orders  and  not  embraced  in  the  movement  of  troops,  oi"  they  may 
be  paid  a  flat  per  diem  therefor  in  lieu  of  such  reimbursement.  (40 
Stat.  534.) 

This  was  an  act  entitled  "An  act  to  provide  for  reimbursement  of  actaal  ex- 
penses or  flat  per  diem  for  ehlisted  men  traveling  on  duty  under  competent 
orders,"  cited  above.  . 

§  2126b.  (Act  July  9,  1918,  c.  143.)  Travel  expenses;  enlisted 
men  incident  to  entry  on  or  relief  from  active  duty. 
In  the  discretion  of  the  Secretary  of  War,  and  under  such  regu- 
lations as  he  may  prescribe,  travel  pay  at  the  rate  now  prescribed 
by  law  for  discharged  soldiers  may  be  given  to  all  enlisted  men  for 
whom  the  law  authorizes  travel  allowances  as  an  incident  to  their 
entry  upon  and  relief  from  active  duty  with  the  Army.  (40  Stat. 
860.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919 
cited  above. 

§  2132a.  (Act  May  12,  1917,  c.  12.)     Mileage;  officers  of  Ordnance 
Department. 

Mileage  to  officers  of  the  Ordnance  Department  traveling  on 
duty  in  connection  with  that  department  shall  be  paid  from  the 
appropriation  for  the  work  in  connection  with  which  the  travel  is 
performed.     (40  Stat.  65.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year 
1918,  cited  above. 
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§  2136a.  (Act  April  27,  1914,  c.  72.)     Tnuisportation  of  private 
mounts  of  officers,  and  reimbursement  for  charges  thereon. 

Operation  of  section  In  flenerald— 'This  Such  section  tends  to  show  that  it  is 
section  applies  only  to  officers  changing  necessary  to  have  authority  of  law  for 
stations,  and  not  to  those  ordered  Vover  transportation  of  excess  mounts  on 
the  seas"  to  their  homes,  or  to  any  change  of  station,  and  that  such  trans- 
other  place  in  the  United  States.  Bli-  portation  could  not  legally  be  provided 
nois  Gent  R.  Ck>.  v.  U.  S.,  52  Gt  CL  63.  for  by  regulation.    Id. 

§  2136aa.  (Act  July  9,  1918,  c.  143,  subchapter  XVIII.)    Trans- 
portation of  mounts  of  deceased  officers. 

Hereafter,  under  such  regulations  as  the  Secretary  of  War  may 
prescribe,  authorized  mounts  of  officers  who  die  in  the  service  may, 
within  ninety  days  after  the  death  of  the  ofhccr,  be  transported  at 
public  expend  from  their  last  duty  station  to  such  places  within 
the  limits  of  the  United  States  as  may  be  the  home  of  their  families, 
or  as  may  be  designated  by  their  legal  representatives  or  executors, 
or  such  mount  may  be  disposed  of  as  directed  by  such  representa- 
tives or  executors.    (40  Stat.  892.) 

This  was  a  part  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
dted  above. 

§  2136b.  (Act  July  9,  1918,  c.  143.)     Transportation  of  mounts  of 
officers  ordered  for  duty  to  Alaska  or  overseas. 

Hereafter,  under  such  regulations  as  the  Secretary  of  War  may 
direct,  the  authorized  horses  of  mounted  officers  ordered  for  duty 
over  the  seas  or  to  Alaska  may  be  transported  at  public  expense 
to  remount  depots  or  elsewhere  in  the  United  States  for  safekeep- 
ing during  the  absence  of  such  officers.    (40  Stat.  859.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919 
dted  above. 

§  2136c.  (Act  July  9,  1918,  c.  143,  subchapter  XVIII.)  Transpor- 
tation of  baggage  of  deceased  civilian  employes. 
Hereafter,  under  such  regulations  as  the  Secretary  of  War  may 
prescribe,  transportation  at  public  expense  may  be  provided  for  the 
baggage  of  civilian  employees  who  die  in  the  service  from  their  last 
duty  station  to  such  places  within  the  limits  of  the  United  States  as 
may  be  the  home  of  their  families,  or  as  may  be  designated  by  their 
legal  representatives  or  executors.     (40  Stat.  892.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
,      dted  above. 

§  2139.  (Act  March  2, 1903,  c.  975.)     Officers  on  retired  list;  length 
of  service  pay. 

Construction  asd  operatton  la  gener-  them  by  reason  of  their  added  active 

al^^^ongress,  by    Act   June   3,    1916,  service    after    retirement,    which    pay 

ante,  |  2080a,  gave  to  retired  officers  they  could  not  theretofore  receive  by 

of  the  Army  detailed  on  active  duty  the  reason  of  this  section.    Jonas  v.  U.  S., 

longevity  pay  which  would  accrue  to  53  Gt  Gl.  254. 

§  2144.  (Act  May  11,  1908,  c.  163.)     Pay  of  enlisted  men. 

The  pay  of  all  enlisted  men  of  the  Army  of  the  United  States  in  active  serv- 
ice during  the  war  with  Germany  is  increased  by  Act  May  18,  1917,  c.  15,  | 
10,  ante,  §  2044j. 

§  2144a.  (Act  June  3,  1916,  c.  134,  §  28,  as  amended.  Act  July  9, 
1918,  c.  143,  subchapter  XVII,  §  5.)     Pay  of  certain  enlisted 
men. 
Hereafter  the  monthly  pay  of  enlisted  men  of  certain  grades  of  the 
Amiy  created  ip  this  Act  shall  be  as  follows,  namely :    Quartermas- 
ter sergeant,  senior  grade,  Quartermaster  Corps;  master  hospital 
sergeant.  Medical  Department ;  master  engineer,  senior  grade,  Corps 
of  Engineers;  and  band  leader.  Infantry,  Cavalry,  Artillery,  and 
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Corps  of  Engineers,  $75;  hospital  sergeant,  Medical  Department; 
and  master  engineer,  junior  grade,  Corps  of  Engineers,  $65;  ser- 
geant, first  class,  Medical  Department,  $50;  sergeant,  first  class, 
Corps  of  Engineers ;  regimental  supply  sergeant,  Infantry,  Cavalry, 
Field  Artillery,  and  Corps  of  Engineers ;  battalion  supply  sergeant, 
Corps  of  Engineers;  and  assistant  engineer,  Coast  Artillery  Corps, 
$45 ;  assistant  band  leader.  Infantry,  Cavalry,  Artillery,  and 
Corps  of  Engineers;  and  sergeant  bugler,  Infantry,  Cavalry,  Ar- 
tillery, and  Corps  of  Engineers,  $40;  musician,  first  class.  Infan- 
try, Cavalry,  Artillery,  and  Corps  of  Engineers;  supply  sergeant, 
mess  sergeant,  and  stable  sergeant,  Corps  of  Engineers;  ser- 
geant Medical  Department,  $36;  supply  sergeant.  Infantry,  Cavalry, 
and  Artillery;  mess  sergeant.  Infantry,  Cavalry,  and  Artillery; 
cook,  Medical  Department;  horseshoer.  Infantry,  Cavalry,  Artil- 
lery, Corps  of  Engineers,  Signal  Corps,  and  Medical  Department; 
stable  sergeant,  Infantry  and  Cavalry ;  radio  sergeant.  Coast  Ar- 
tillery Corps;  and  musicians,  second  class,  Infantry,  Cavalry,  Ar- 
tillery, and  Corps  of  Engineers,  $30;  musician,  third  class,  Infan- 
try, Cavalry,  Artillery,  and  Corps  of  Engineers;  corporal.  Med- 
ical Department,  $24;  saddler.  Infantry,  Cavalry,  Field  Artillery^ 
Corps  of  Engineers,  and  Medical  Department;  meqhanic.  Infan- 
try, Cavalry,  and  Field  Artillery,  and  Medical  Department;  far- 
rier, Medical  Department;  and  wagoner.  Infantry,  Field  Artil- 
lery, and  Corps  of  Engineers,  $21 ;  private,  first  class.  Infantry, 
Cavalry,  Artillery,  and  Medical  Department,  $18 ;  private.  Medical 
Department,  and  bugler,  $15.  Nothing  herein  contained  shall  op- 
erate to  reduce  the  pay  or  allowances  now  authorized  by  law  for  any 
grade  of  enlisted  men  of  the  Army :  Provided,  That  enlisted  men 
who  are  now  qualified,  or  who  may  hereafter  qualify,  as  expert  mili- 
tary telegraphers,  shall  receive  $o  a  month ;  as  first-class  military 
telegraphers,  $3  a  motith ;  as  military  telegraphers,  $2  a  month ;  all 
in  addition  to  their  pay,  under  such  regulations  as  the  Secretary  of 
War  may  prescribe,  but  no  enlisted  man  shall  receive  at  the  same 
time  additional  pay  for  more  than  one  of  the  classifications  named. 
(39  Stat.  186.    40  Stat.  890.) 

This  section  was  amended  by  Act  July  9, 1918,  c.  143,  subchapter  XVII,  S  ^f 
cited  above,  by  adding  thereto  the  proviso,  as  set  forth  above. 
Temporal^  increases  in  pay  were  authorized  by  §  2044J,  ant^ 

•§  2146.  (Act  May  11,  1908,  c.  163,  as  amended  Act  May  12,  1917, 
c.  12.)  Additional  pay. 
Hereafter  enlisted  men  now  qualified  or  hereafter  qualifying  as 
marksmen  shall  receive  $2  per  month;  as  sharpshooters,  $3  per 
month;  as  expert  riflemen,  $5  per  month;  as  second-class  gun- 
ners, $2  per  month ;  as  first-class  gunners,  $3  per  month;  as  expert 
firrst-class  gunners.  Field  Artillery,  $5  per  month :  as  gun  pointers, 
gun  commanders,  observers  second-class,  chief  planters,  and  chief 
loaders,  $7  per  month ;  as  plotters,  observers  first-class,  casemate 
electricians,  and  coxswains,  $9  per  month,  all  in  addition  to  their 
pay,  under  such  regulations  as  the  Secretary  of  War  may  prescribe, 
but  no  man  shall  receive  at  the  same  time  additional  pay  for  more 
than  one  of  the  classifications  named  in  this  section.  (35  Stat.  110. 
40  Stat.  45.) 

This  -section  was  amended  by  Act  May  12,  1917,  c.  12,  cited  above,  by  in- 
cluding expert  first-class  gunners,  Field  Artillery,  at  ^  per  month,  and  cox- 
swains at  $0  per  month. 

§  2158.  (R.  S.  §  1287.)     Extra  duty. 

Construotlon    of    statutes.— Where    a  entitled     thereunder     to     extra     pay. 

statute  provides'  for  extra  pay  for  the  Schwanz  v.  U.  8.,  50  Ct.  Ol.  276. 

United    States    military   prison    guard,  The  appropriation  In  Act  March  3, 

the  privates  as  well  as  noncommission-  18S5,  c.  339  (Comp.  St.  1916,  §  2159), 

ed   officers   performing   such  duty  are  for  "enlisted  men  on  extra  duty,"  was 
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limited  in  its  provisioikB  to  the  Qaar-  Quartermaster  Corps  and  was  perma- 

termaster   Corps,   but   the   other   Ian-  nent  legislation.     Scheie  y.  U.  S.i  52 

guage  in  the  same  section,  amendatory  Ct.  CI.  247. 
of  this  section,  had  no  relation  to  the 

§  2159.  (Act  March  3,  1885,  c.  339.)     Rates  of  extra-duty  pay. 

Construction  of  8tatute8.~Where  a  "enlisted  men  on  extra  duty"  was  lim- 
statute  provides  for  extra  pay  for  the  ited  in  its  provisions  to  the  Quarter- 
United  States  military  prison  guard,  master  Corps,  but  the  other  language 
the  privates  as  well  as  noncommissioned  in  the  same  section,  amendatory  of 
officers  performing  such  duty  are  enti-  section  1287,  Rev.  St.  (Comp.  St.  1916, 
tied  thereunder  to  extra  pay.  Schwanz  §  2158),  had  no  relation  to  the  Quarter- 
T.  U.  S.,  50  Ct.  CI.  276.  master  Corps  and  was  permanent  legis* 

The  appropriation  in  this  section  for  lation.    Scheid  v.  U.  S.,  62  Ct.  CI.  247. 

§ 2161a.  (Act  May  12,^1917,  c.  12.)     Extra-duty  pay;  United  States 
disciplinary  barracks  guard. 

Hereafter  the  extra-duty  pay  to  the  United  States  disciplinary 
barracks  guard  shall  be  at  the  following  rates,  per  day :  Battalion 
sergeants  major,  first  sergeants,  mess  sergeants,  supply  sergeants, 
and  sergeants,  35  cents;  corporals,  30  cents;  cooks  and  mechan- 
ics, privates  first  class,  privates,  and  buglers,  20  cents.  (40  Stat. 
52.) 

I'his  was  a  provision  of  the  Army  appropriatidh  act  for  the  fiscal  year  1018, 
cited  above.  It  supersedes  a  somewhat  similar  provision  of  the  Army  appro- 
priation act  for  the  fiscal  year  1917,  Act  Aug.  29,  1916,  c.  '418,  |  1,  39  Stat 
632. 

§  2162aa.  (Act  March  3,  1919,  c.  112.)     Pay  and  allowances  daring 
captivity. 

Members  of  the  Army  Nur^e  Corps  (female)  or  of  the  Navy 
Nurse  Corps  (female),  Army  field  clerks,  field  clerks,  Quartermas- 
ter Corps,  and  civil  employees  of  the  Army,  shall  be  entitled  to 
full  pay  and  allowances  during  any  period  of  involuntary  captivity 
by  the  enemy  of  the  United  States ;  aod  their  right  to  such  full 
pay  and  allowances  shall  not  be  abridged  or  lost  by  reason  of  ab- 
sence from  duty  when  that  absence  is  caused  by  involuntary  cap- 
tivity by  the  enemy  of  the  United  States.  Any  captivity  by  the 
enemy  shall  be  construed  to  be  involuntary  until  the  contrary  shall 
be  affirmatively  established. 

All  rights  and  privileges  hereunder  shall  be  in  force  from  April 
sixth,  nineteen  hundred  and  seventeen,  to  the  end  of  the  existing 
war.    (40  Stat.  1321.) 

This  section  is  an  act  entitled  *'An  act  granting  to  members  of  the  Army 
Nurse  Corps  (female)  and  Navy  Nurse  Corps  (female),  Army  field  clerks,  field 
clerks,  Quartermaster  Corps,  and  civil  employ^  of  the  Army  pay  an4  allow- 
ances during  any  period  of  involuntary  captivity  by  the  enemy  of  the  United 
States,'*  cited  above. 

§  2164.  (Act  June  3,  1916,  c.  134,  §  126.  as  amended,  Act  Feb.  28, 
1919,  c.  70,  §  3.)     Travel  allowances  on  discharge. 

An  enlisted  man  honorably  discharged  from  the  Army,  Navy, 
or  Marine  Corps  since  November  eleventh,  nineteen  hundred  and 
eighteen,  or  who  may  hereafter  be  honorably  discharged,  shall  re- 
ceive five  cents  per  mile  from  the  place  of  his  discharge  to  his  ac- 
tual bona  fide  home  or  residence,  or  original  muster  into  the  serv- 
ice, at  his  option :  Provided,  That  for  sea  travel  on  discharge,  trans- 
portation and  subsistence  only  shall  be  furnished  to  enlisted  men: 
Provided,  That  naval  reservists  duly  enrolled  who  have  been  hon- 
orably released  from  active  service  since  November  eleventh,  nine- 
teen hundred  and  eighteen,  or  who  may  hereafter  be  honorably  re- 
leased from  active  service,  shall  be  entitled  likewise  to  receive 
mileage  as  aforesaid.     (39  Stat.  217.     40  Stat.  1203.) 

This  section  was  amended  by  Act  Feb.  28,  1910,  c.  70,  §  3,  cited  above,  to 
read  as  set  forth  above.    Prior  to  this  amendment  said  section  read  as  follows: 
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''On  and  after  Jnly  first,  nineteen  hundred  and  i  sixteen,  an  enlisted  man  when 
discharged  from  the  service,  except  by  way  of*  punishment  for  an  offense,  shall 
receive  3^  cents  per  mile  from  the  place  of  his  discharge  to  the  place  of  his 
acceptance  for  enlistment,  enrollment,  or  original  muster  into  the  service,  at 
his  option:  Provided,  That  for  sea  travel  on  discharge  transportation  and 
subsistence  only  shall  be  furnished  to  enlisted  men/*  Section  4  of  said  Act 
Feb.  28,  1919,  c.  70,  repeals'  all  inconsistent  acts  and  parts  of  acts. 

§  2165a.  (Act  Feb.  24,  1919,  c  18,  §  1405.)     Allowance  to  officer 
or  enlisted  man  on  discharge  or  placing  on  reserve  list. 

All  persons  serving  in  the  military  or  naval  forces  of  the  United 
States  during  the  present  war  who  have,  since  April  6,  1917,  re- 
signed or  been  discharged  under  honorable*  conditions  (or,  in  the 
case  of  reservists,  been  placed  on  inactive  duty),  or  who  at  any 
time  hereafter  (but  not  later  than  the  termination  of  the  current 
enlistment  or  term  of  service)  in  the  case  of.  the  enlisted  personnel 
and  female  nurses,  or  within  one  year  after  the  termination  of  the 
present  war  in  the  case  of  officers,  may  resign  or  be  discharged  un- 
der honorable  conditions  (or,  in  the  case  of  reservists,  be  placed 
on  inactive  duty),  shall  be  paid,  in  addition  to  all  other  amounts 
due  them  in  pursuance  of  law,  $60  each. 

This  amount  shall  not  be  paid  (1)  to  any  person  who  though 
appointed  or  inducted  i^to  the  military  or  naval  forces  on  or  prior 
to  November  11,  1918,  had  not  reported  for  duty  at  his  station  on 
or  prior  to  such  date;  or  (2)  to  any  person  who  has  already  re- 
ceived one  month's  pay  under  the  provisions  of  section  x9  of  the  Act 
entitled  "An  Act  to  authorize  the  President  to  increase  temporarily 
the  military  establishment  of  the  United  States,"  approved  May 
18,  1917;  or  (3)  to  any  person  who  is  entitled  to  retired  pay;  or 
(4)  to  the  heirs  or  legal  representatives  of  any  person  entitled  to 
any  payment  under  this  section  who  has  died  or  may  die  before 
receiving  such  payment.  In  the  case  of  any  person  who  subse- 
quent to  separation  from  the  service  as  above  specified  has  been 
appointed  or  inducted  info  the  military  or  naval  forces  of  the 
United  States  and  has  been  or  is  again  separated  from  the  service 
as  above  specified,  only  one  payment  of  $60  shall  be  made. 

The  above  amount,  in  the  case  of  separation  from  the  service  on 
or  prior  to  the  passage  of  this  Act,  shall  be  paid  as  soon  as  prac- 
ticable after  the  passage  of  this  Act,  and  in  the  case  of  separation 
from  the  service  after  the  passage  of  this  Act  shall  be  paid  at  the 
time  of  such  separation. 

The  amounts  herein  provided  for  shall  be  paid  out  of  the  ap- 
propriations for  "pay  of  the  Army"  and  "pay  of  the  Navy,"  respec- 
tively, by  such  disbursing  officers  as  may  be  designated  by  the 
Secretary  of  War  and  the  Secretary  of  the  Navy. 

The  Secretary  of  War  and  the  Secretary  of  the  Navy  respectively 
shall  make  all  regulations  necessary  for  the  enforcement  of  the  pro- 
visions of  this  section.    (40  Stat.  1151.) 

This  section  is  §  1406  of  the  Revenue  Act  of  1018  (Title  XIV— General 
Provisions),  cited  above. 

Act  May  18,  1917,  §  9,  referred  to  in  this  secUon,  is  Act  May  18,  1917,  c 
15,  §  9,  ante,  §  2044i. 

§§  2169,  2170.     [Superseded.] 

See  note  to  {  2170a,  post. 

§  2170a.  (Act  March  2,  1899,  c.  352,  §  16,  as  amended,  Act  March  2, 
1901,  c.  803,  and  Act  Oct.  6,  1917,  c.  81.)     Allotments  ot  pay. 

The  Secretary  of  War  is  hereby  authorized  to  permit,  under  such 
regulations  as  he  may  prescribe,  any  officer  or-  enlisted  man  on  the 
active  list  of  the  Army,  any  retired  officer  or  enlisted  man  of  the 
Army  on  active  duty,  and  any  permanent  civilian  employee  under 
the  jurisdiction  of  the  War  Department  on  duty  outside  of  the  con- 
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tinental  limits  of  the  United  States,  to  make  allotments  of  his  pay 
for  the  support  of  his  wife,  children,  or  dependent  relatives,  or  for 
such  other  purposes  as  the  Secretary  of  War  may  deem  proper. 
All  allotments  of  pay  of  officers,  enlisted  men,  and  civilian  em- 
ployees that  have  been  or  shall  be  paid  to  designated  allottees  previ- 
ous to  the  receipt  by  disbursing  officer  of  notice  of  discontinuance 
of  the  same  from  the  officer  required  by  regulations  to  furnish  such 
notice  shall  pass  to  the  credit  of  the  disbursing  officer  who  has  made 
or  shall  make  such  payments ;  and,  if  erroneous  payment  is  made 
because  of  the  failure  of  an  officer  to  report,  in  the  manner  pre- 
scribed by  the  Secretary  of  War,  the  death  of  the  grantor,  or  any 
fact  which  renders  the  allotment  not  payable,  then  the  amount  of 
such  erroneous  payment  shall  be  collected  by  the  Quartermaster 
General  from  the  officer  who  fails  to  make  such  report,  if  such  col- 
lection is  practicable.  Nothing  herein  shall  be  construed  to  invali- 
date allotments  now  in  force.  (30  Stat.  981.  31  Stat.  896.  40  Stat. 
384.) 

This  was  an  act  entitled  "An  act  making  further  provision  for  the  allot- 
ment of  pay  of  officers,  enlisted  men,  and  civilian  employes  of  the  Army,  and 
for  other  parposes/'  cited  above. 

The  following  was  the  eoacting:  dause: 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  sixteen  of  the  Act  of 
Congress  approved  March  second,  eighteen  hundred  and  ninety-nine,  entitled 
'An  Act  for  inereading  the  efficiency  of  the  Army  of  the  United  States,  and 
for  other  purposes,'  as  amended  by  the  Act  of  March  second,  nineteen  hun- 
dred and  one,  be,  and  the  same  is  hereby,  amended  as  follows:  *' 

This  section  therefore  may  be  considered  as  snperseding  said  Act  March  2, 
1899,  c  352,  S  16,  and  the  provision  of  said  Act  March  2,  1901,  c.  803. 

§  2205a.  (Act  July  9,  1918,  c.  143.)  Valuation  of  foreign  moneys 
paid  out  by  disbursing  officers. 
For  payment  of  exchange  by  acting  quartermasters  serving  in 
foreign  countries  and  when  specially  authorized  by  the  Secretary  of 
War  by  officers  disbursing  funds  pertaining  to  the  Quartermaster 
Corps  when  serving  in  Alaska,  and  all  foreigh  money  received  shall 
be  charged  to  and  paid  out  by  disbursing  officers  of  the  Quartermas- 
ter Corps  at  the  legal  valuation  fixed  by  the  Secretary  of  the  Treas- 
ury.   *    *    (40  Stat.  855.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
dted  above. 
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§  2206.  (R.  S.  §  1309,  as  amended.  Act  Feb.  18,  1896,  c.  22.)     Offi- 
cers, professors,  and  instructors. 

The  current  Military  Academy  appropriation  act.  Act  March  4,  191&,  c.  124, 
40  Stat.  133Q,  rnahes  appropriatioDH  tor  dTilian  fuBtnictort  in  mugie,  in 
French,   etc.,   as   follows: 

"I'ay  of  civilians:    For  pay  of  one  teacher  of  muiic,  $1,800. 

"For  pay  of  two  civilian  instructors  of  French,  to  be  employed  nnder  the 
rules  prescribed  by  the  Secretary  of  War.  at  $2,000  each.  $4,000. 

"For  pay  of  two  civilian  inatractora  of  Spanish,  to  be  employed  under  the 
rules  prescribed  by  the  Secretary  of  War.  at  $2,000  each.  $4,000. 

"For  pay  of  two  expert  civilian  instructom  in  fencing,  broadswwd  exercises, 
^nd  other  military  Bymnastics  as  may  be  reqoired  to  perfect  this  part  of  tbi 
traininE  of  cadeta.  $3,000. 

''For  pay  of  one  profeBsional  civilian  instructor  in  military  gynnastics, 
fencing,  boxing,  wrestling,  and  swimming,  $1,500. 

"For  pay  of  two  expert  assistant  civiliaii  instructors  in  military  ETmoBstici. 
fencing,  boxing,  wrestling,  end  awimaing,  $4,000."  Said  act  also  makes  ap- 
proi>riationB  for  copyists,   etc..  aa  follows: 

"For  pay  of  one  stenographer,  typewriter,  and  attendant  in  charge  of  the 
library  in  the  department  of  law,  to  be  appointed  by  the  Superintendent  of  the 
Dnited  States  Military  Academy,  $g00. 

"For  pay  of  one  copyist,  stenographer,  clerk,  librarian,  typewriter,  and  at- 
tendant in  the  department  of  modern  languages,  to  be  appointed  by  the  Super- 
intendent United  States  Military  Academy,  $1,040. 

"For  pay  of  one  stenographer,  typewriter,' and  attendant  in  the  departmeDt 
of  Elnglish  and  hiiitory,  to  be  appinnted  by  the  superintendent,  $SiO. 

"For  pay  of  one  skilled  copyist,  confidential  stenographer,  UbrariaD.  type- 
writer, and  attendant  in  the  department  of  mathematics,  to  be  appointed  by 
the  Superintendent  of  the  United  States  Military  Academy,  $1,000. 

"For  pay  of  one  stenographer,  typewriter,  and  clerk  in  the  medical  depart- 
ment and  department  of  military  hygiene,  to  be  appointed  by  the  superintend- 
ent of  the  United  States  Military  Academy  under  the  Act  of  Congress  approv- 
ed March  4,  1913,  $840. 

"For  pay  of  one  confidential  stenographer,  copyist,  librarian,  typewriter, 
and  multigraph  operator  in  the  department  of  natural  and  experimental  phi- 
losophy, to  be  appointed  by  the  Superintendent  of  tbe  United  States  Military 
Academy,  $1,000." 

§  2207a.  (Act  March  4,  1919,  c  124.)  Quarters  for  civilian  instruc- 
tors in  departments  of  modem  languages  and  tactics. 
[The]  these  civilian  instructors  employed  in  the  department  of 
modern  languages  and  the  department  of  tactics  shall  be  entitled  to 
public  quarters  and  to  the  same  allowances  with  respect  to  fuel  and 
light  as  those  of  a  first  lieutenant  when  occupying  public  quarters.  (40 
Stat,  1339.) 

Thin  was  n  'provision,  accompanying  an  appropriation  for  civilian 
instructors  in  military  gymnastics,  fencing,  boxing,  wrestling,  and 
swimming,  in  the  Military  Academy  appropriation  act  for  the  fiscal  year  1920, 
cited  above. 

§  2219a.  (Act  Aug.  11,  1916.  c.  314.)     Chapel  organist  and  cboir- 
master. 

For  pay  of  chaplain,  for  the  fiscal  year  1920,  there  was  appropriated  $2,400 
by  Act  March  4,  lOlQ,  c.  124,  40  Stat  1336. 
§  2230.  (Act  May  4,  1916,  c.  110,  §  1.)     Cadets;   number  and  ap- 
pointment. 
Domicile  of  cadets. — One  having  dom-       until    voluntary    retirement    30    yeara 
idle  in  Louisiana,  who  is  appointed  ca-      later,  does  not  forfeit  domicile.     Ste- 
det  at  West  Point  and  remains  in  army       vens  v.  Allen  (La.)  71  So.  036. 


§  2230c.  (Act  July  9,   1918,  c.   143,  subchapter  XXII.)     Cadets; 
nimiber  and  appointment. 

The  Corps  of  Cadets  of  the  United  States  Military  Academy  shall 
hereafter  consist  of  two  from  each  congressional  district,  two  from 
each  Territory,  four  from  the  District  of  Columbia,  two  from  natives 
of  Porto  Rico,  four  from  each  State  at  large,  and  eighty-two  from 
the  United  States  at  large,  twenty  of  whom  shall  be  selected  from 
among  the  honor  graduates  of  educational  institutions  having  offi- 
cers of  the  Regular  Army  detailed  as  professors  of  military  science 
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and  tactics  under  existing  law  or  any  law  hereafter  enacted  for  the 
detail  of  officers  of  the  Regular  Army  to  such  institutions,  and  which 
/nstitutions  are  designated  as  "honor  schools,"  upon  the  determina- 
tion of  their  relative  standing  at  the  last  preceding  annual  inspection 
regularly  made  by  the  War  Department,  and  two  of  whom  shall  be 
selected  from  persons  recommended  by  the  Vice  President.     They 
shall  be  appointed  by  the  President  and  shall,  with  the  exception  of 
the  eighty-two  appointed  from  the  United  States  at  large,  be  actual 
residents  of  the  congressional  or  territorial  district,  or  of  the  Dis- 
trict of  Columbia,  or  of  the  Island  of  Porto  Rico,  or  of  the  States, 
respectively,  from  which  they  purport  to  be  appointed.     (40  Stat. 
894.) 

This  waa  a  part  of  the  Army  appropriation  act  for  the  fiscal  year  1919, 
cited  above. 

§  2264a.  (Act  May  29,  1917»  c.  22.)     Master  of  sword;  rank,  pay, 
3nd  allowances. 

The  master  of  the  sword  shall  have  the  relative  rank  and  shall 
be  entitled  to  the  pay,  allowances,  and  emoluments  of  a  major  dur- 
ing- the  active  service  of  the  present  incumbent  of  that  office.  (40 
Stat-   90.) 

ThiB  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1918,  cited  above. 

for  pay  of  master  of  the  sword,  see  Act  March  4, 1919,  c.  124,  40  Stat  1336. 

§  236€.  (Act  May  11,  1908,  c.  163.).    Cadets;    pay. 

n^he  current  Military  Academy  appropriation  act,  Act  March  4,  1919,  c.  124, 
40    Stat  1336,  makes  the  following  appropriation: 

•*l*or  pay  of  cadets,  $780,000:  Provided,  That  the  pay  of  cadets  for  the 
fiscal  year  ending  June  30,  1920,  shall  be  fixed  at  $780  per  annum  and  one 
ration  per  day  or  commutation  therefor  at  the  rate  of  68  cents  per  ration,  to 
l>e    paid  from  the  appropriation  for  the  subsistence  of  the  Army." 

§  2267a.  (Act  July  9, 1918,  c.  143.)     Cadets;  rations;  commutation. 
For  payments :    Of  commutation  of  rations  to  the  cadets  of  the 
United  States  Military  Academy  in  lieu  of  the  reg^ular  established 
ration,  at  the  rate  of  68  cents  per  ration.    (40  Stat.  856.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  191^ 
cited  above. 

§  2270.  (R.  S.  §  1111,  as  amended.  Act  March  2,  1901,  c.  804,  Act 
March  3,  1905,  c.  1404,  and  Act  Jime  27,  1918,  c.  108.)     Band. 

The  Military  Academy  Band  shall  hereafter  consist  of  one  teacher 
of  tnusic,  who  shall  be  the  leader  of  the  band,  one  enlisted  band  ser- 
geant and  assistant  leader,  and  of  fifty  enlisted  musicians.  The 
teacher  of  music  shall  receive  the  pay  and  have  the  rank  of  a  first 
lieutenant,  not  mounted ;  the  enlisted  band  sergeant  and  assistant 
leader  shall  receive  $972  per  year ;  and  of  the  enlisted  musicians  of 
the  band,  fifteen  shall  each  receive  $51  per  month,  fifteen  shall  re- 
ceive $44  per  month,  and  the  remaining  twenty  shall  each  receive 
$38  per  month,  and  each  of  the  aforesaid  enlisted  men  shall  also  be 
entitled  to  the  clothing,  fuel,  rations,  and  other  allowances  of  musi- 
cians of  the  Regular  Army;  and  the  said  teacher  of  music,  the  band 
sergeant  and  assistant  leader,  and  the  enlisted  musicians  of  the  band 
shall  be  entitled  to  the  same  benefits  in  respect  to  pay,  emoluments, 
and.  retirement  arising  from  longevity,  reenlistment,  and  length  of 
service  as  are,  or  may  hereafter  become,  applicable  to  other  officers 
2J  unlisted  men  of  the  Army.  (31  Stat.  912.  33  Stat.  853.  40 
Stat.  623.) 

I^bis  section  was  again  amended  bj  Act  June  27,  1918,  c.  108,  cited  above,  to 
^<^<1  as  set  forth  above.*  For  section  as  amended  by  Act  March  3,  1905,  a 
^^  see  U.  S.  Comp.  St  1916,  i  2270. 
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§  2271.  (Act  May  28,  1908,  c.  214.)     Band. 

The  current  Hilitar;  Academy  appropriation  act,  Act  Marcb  4,  1919,  & 
124,  40  Stat  1336,  mahea  the  fonawing  appropiiatioii  for  the  Militai?  Acad- 
emy Band: 

"For  pay  of  the  Milltarj  Acedeniy  Band,  field  mnaldaiiB,  Kcneral  Army  wrr- 
Ice,  Cavalry,  Artillery,  and  enEiocer  detachments,  and  enlisted  men  «n  detached 
service,  and  extra  pay  tor  enlisted  men  ou  special  duty: 

"For  pay  of  Military  Academy  Band;  One  band  sergeant  and  iaaiatanl 
leader,  S072. 

"Fifteen  enlinted  musicians,  Ht  SSI  each  per  month,  $9,180. 

"Fifteen  enlisted  muaicisna,  at  M4  each  per  month,  |T,920. 

"Twenty  enUsted  musicUns,  at  $38  each  per  month,  ^,120, 

"Additional  pay  for  length  of  service,  *6.437. 

"For  pay  of  field  musicians:    One  sergeant,  fG72. 

"Two  corporals,  at  $36  each  per  month,  $864. 

"Seven  privates,  first  class,  at  ?33  each  per  month,  and  twenty-one  prlvatCB, 
second  class,  at  S30  each  per  month,  {10,332. 

"Additional  pay  for  length  of  service,  $990." 

§  2273a.  (Act  June  27,  1918,  c.  108.)  Retirement  of  "order  and  pur- 
chasing clerk." 
The  clerk  now  holding  the  position  of  "order  and  purchasing 
clerk"  in  the  quartermaster's  office  shall,  on  his  own  application,  aft- 
er fifty  years  in  the  military  and  civil  service  of  the  United  States,  be 
entitled  to  be  placed  on  the  retired  list  of  the  Army  with  the  pay  of 
a  retired  pay  clerk,  Quartermaster  Corps,  of  the  same  period  of  serv- 
ice.   (40  Stat.  623.) 

This  was  a  provision  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  227Sa.  (Act  June  27,  1918,  c.  108.)     Battalion  sergeant  major; 
rank,  pay,  allowances,  and  retirement. 

For  pay  of  one  battalion  sergeant  major,  Infantry  *  *;  Pro- 
vided, That  the  enlisted  man  in  the  headquarters,  United  States 
Corps  of  Cadets,  performing  that  duty  has  the  rank,  pay,  and  allow- 
ances of  that  grade:  And  provided  further,  That  if  performing  the 
above  duties  at  time  of  retirement  the  said  enlisted  man  shall  be 
retired  with  the  rank,  pay,  and  allowances  of  a  retired  sergeant  ma- 
jor, Infantry,     (40  Stat.  623.) 

This  section  is  a  prori»ion  of  the  Military  Academy  appropriation  act  for  the 

fiscal  year  1919,  cited  above. 

§  2275b.  (Act  March  4,  1919,  c.  124.)     Battalion  sergeant  major; 
rank,  pay,  and  allowances. 

For  pay  of  one  battalion  sergeant  major.  Infantry,  *  *  :  Pro- 
vided, That  the  enlisted  man  at  headquarters,  United  States  Mili- 
tary Academy,  performing  that  duty  shall  have  the  rank,  pay,  and 
allowance  of  that  grade.     (40  Stat.  1339.) 

Tliia  section  is  a  provision  of  the  Military  Academy  appropriation  act  for  tbi 
fiscal  year  1920,  cited  above.    It  has  been  repeated  in  prior  appropriation  acta 

§  227Sbb.  (Act  March  4,  1919,  c.  124.)  Regimental  sergeant  ma' 
jor;  rank,  pay,  and  allowances. 
For  pay  of  one  regimental  sergeant  major,  Infantry,  •  * 
Provided,  That  the  enlisted  man  in  the  headquarters  United  State; 
Corps  of  Cadets,  performing  that  duty  has  the  rank,  pay,  and  al 
lowances  of  that  grade.    (40  Stat.  1339.) 

This  section  is  a  provision  of  the  Military  Academy  appropriation  act  fo: 
the  Cecal  year  1920,  cited  above. 
§  2275c.  (Act  March  4,  1919,  c.  124.)    Sergeants,  coast  artUlery. 

For  pay  of  four  sergeants  (Coast  Artillery)  to  be  used  as  assistan 
noncommissioned  instructors  of  cadets  and  for  the  purpose  of  mil 
itary  administration,  to  be  attached  to  the  United  States  Militan 
Academy  detachment  of  Field  Artillery.     *    •     (40  Stat.  1339.) 

This  section  is  a  provision  of  the  Military  Academy  appropriation  act  for  tb 
fiacal  year  1020,  cited  above.    It  has  been  repeated  in  prior  appropriation  acti 
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^  ^75d.  (Act  June  27,  1918,  c.  108.)  Enlisted  men;  extra  pay. 
Extra  pay,  not  to  exceed  50  cents  per  day,  may  be  paid  enlisted 
fflen  from  any  item  under  Current  and  Ordinary  Expenses,  Miscel- 
laneous Expenses,  and  Buildings  and  Grounds,  for  labor  involved, 
when  in  the  opinion  of  the  superintendent  this  will  result  in  econ- 
omy to  the  Government  and  the  employment  of  enlisted  men  on 
such  labor  will  not  interfere  with  their  regular  duties.  (40  Stat. 
631.) 

mis  section  is  a  provision  of  the  Military  Academy  appropriation  act  for 
the  fiscal  year  1919,  cited  aboye. 

§  2278a.  (Act  March  4,  1919,  c.  124.)     Sale  of  machinery,  appa- 
ratus, or  supplies. 

Hereafter,  when  any  machinery,  apparatus  implements,  supplies, 
or  materials  which  have  been  heretofore  or  may  hereafter  be  pur- 
chased or  acquired  from  appropriations  made  for  the  support  of 
the  United  States  Military  Academy  are  no  longer  needed,  or  are  no 
long^er  serviceable,  they  may  be  sold  in  such  manner  as  the  superin- 
tendent may  direct ;  and  that  the  proceeds  shall  be  turned  into  the 
Treasury  as  mistellaneous  receipts.     (40  Stat.  1347.) 

Tfds  section  is  a  part  of  the  MUitary  Academy  appropriation  act  for  the 
fiscal  year  1920,  dted  above. 

§  2280b.  (Act  March  4,  1919,  c.  124.)  Disbursement  of  and  ac- 
counting for  certain  funds. 
For  the  purpose  of. accounting  only,  all  funds  hereinbefore  ap- 
propriated under  the  titles  "Current  and  ordinary  expenses,"  "Mis- 
cellaneous items  and  incidental  expenses,"  and  "Buildings  and 
grounds"  shall  be  disbursed  and  accounted  for  by  the  disbursing 
officer.  United  States  Military  Academy,  as  "Maintenance,  United 
States  Military  Academy,"  and  for  the  purpose  shall  constitute  one 
Wud.    *    *    (40  Stat.  1347.) 

This  section  is  a  part  of  the  Military  Academy  aiqpropriation  act  for  the  fiscal 
year  1920,  cited  aboYe. 

§  2282a.  (Act  March  4,  1919,  c.  124.)     Hotel  at  Reservation. 

The  Secretary  of  War  is  hereby  authorized  to  allow  any  corpora- 
tion, company,  or  individual  to  erect  on  the  United  States  Military 
Academy  reservation  at  West  Point,  New  York,  a  hotel,  in  ac- 
cordance with  plans  and  specifications  to  be  approved  by  the  Su- 
perintendent of  the  United  States  Military  Academy  and  to  en- 
joy the  revenue  therefrom  for  a  period  of  fifty  years;   after  which 
time  said  hotel  shall  become  the  property  of  the  United  States: 
Provided,  That  the  title  and  ownership  of  said  hotel  may  be  ac- 
cepted by  the  Secretary  of  War  on  the  behalf  of  the   United 
States  at  any  time.    That  said  hotel  shall  be  conducted  under  such 
regulations  including  the  rates  and  the  charges  for  accommoda- 
tions thereat  as  may  be  promulgated  by  the  Superintendent  of  the 
United  States  Military  Academy  under  the  direction  of  the  Secre- 
tary of  War.    (40  Stat.  1348.)    • 

This  flection  is  a  iMurt  of  the  Military  Academy  appropriation  act  for  the 
fiscal  year  1920;  cited  above. 
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CHAPTER    FOUR  A— MILITARY    INSTRUCTION 
IN  EDUCATIONAL  INSTITUTIONS 

§  228gaa.  (Act  April  17,  1918,  c.  56,  §  4.)  Military  equipment 
and  instructors  at  other  schools  and  colleges. 
During  the  present  war  such  arms,  tentage,  and  equipment  as 
the  Secretary  of  War  shall  deem  necessary  for  proper  military 
training  shall  be  supplied  by  the  Government  to  schools  and  col- 
leges other  than  those  provided  for  in  section  forty-seven  of  the 
national-defense  Act  approved  June  third,  nineteen  hundred  and 
sixteen,  having  a  course  of  military  training  prescribed  by  the  Sec- 
retary of  War,  and  having  not  less  than  one  hundred  physically  fit 
male  students  above  the  age  of  fourteen  years,  under  such  rules 
and  regulations  as  he  may  prescribe;  and  the  Secretary  of  War  is 
hereby  authorized  during  the  present  war  to  detail  commissioned 
and  noncommissioned  officers  of  the  Army  of  the  United  States  to 
said  schools  and  colleges,  detailing  not  less  than  .one  such  officer 
Ofj  noncommissioned  officer  to  each  five  hundred  students  under 
military  instruction;  but  no  officer  or  noncommissioned  officer 
shall  be  so  detailed  who  has  not  had  at  least  one  year's  active^erv- 
ice  in  the  Army  of  the  United  States.  (40  Stat.  532.) 
See  Dotft  to  I  16S1U,  ante. 


CHAPTER  FOUR  B— DESERTIONS 

§  2297.  (Act  June  18,  1898,  c.  469,  §  6.)     Arrest  of  deserters  by 
civil  officers. 

Right  at  priv«t«  detaotlve  to  maka  ar-  lerter  from  the  navy;  thin  aection  not 

TMt^-A  private  detective  baa  no  an-  applfing.     People   t.  Hamilton   (Sup.) 

thority  as  such,  without  warrant  or  inil-  170  N.  I.  S.  105.  183  App.  Div.  55,  36 

itary  order,  to  arreat  or  detain  a  de-  N.  T.  Cr.  B.  472. 


CHAPTER  FIVE— ARTICLES  OF  WAR 

Sec.  III.  PUNITIVE  ARTICLEIS 

2308a,  Artidei  of  War.  ^    enlistmbnt;   KDBIM:   mturhb 

I.  PBELIMINABT  PBOVISIONS  S4.  Frandnlent  enlistment. 

2.  Persona  subject  to  military  «►.  Officer  makinf  unUwful  en- 

law,  liatment 

SI.  False  retn 

II.  COUBTS-MABTIAL  render  r 

3.  Couirta-ma^tial  daw^fied.  a.  debbmioh-abknc     withoct 

8.  General  courts-martial.  ,„   ^^ 

9.  Spt-cial  courts-martial.  °^-  DewUon. 

10.  Summary  courtB-marUaL  "t/"^?^'    C*"!™"*?"".      , 

0.  JUBI8DICTI0H  ^*-  »fl"E^  of  offendera  to  ci»- 

12.  General  courta-mardaL  "  authorities. 
15.  Not  eiclusive. 

OB  8UPEBI- 


46.  Approval  end 


M.  MIOnii™  or  imiuto  ot  '■  MISCBLLANEODS  PKOVISIONS 

BcDtencea.  106.  Soldiers;    separatloD   from 

62.  Suspension  of  sentence.  the  service. 

63.  Ezecutinu      or      remission;  109.  Oath  of  enlistment. 

coDfinement  in  diBciplinarf  112.  Effects    of    deceased    per- 

barracka.  aona ;  disposition  ot 
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§  2308a.  (R.  S.  §  1342,  as  amended.  Act  Aug.  29,  1916,  c.  418,  §  3, 
Act  July  9,  19r8,  c.  143,  subchapter  X,  and  Act  Feb.  28,  1919, 
c.  81.)     Articles  of  W.ar. 

I.  PRELIMINARY  PROVISIONS. 
ka,  2.  Persons  subject  to  military  law. 


Construction  and  operation  In  goner- 

il^A^rtides  of  War,  art.  2,  defining 
persons  subject  to  military  law,  is  not 
repealed  by  section  6  of  Selective  Draft 
Act,  declaring  that  violation  of  any  of 
the  proTisions  of  act  shall  be  misde- 
meanor. Franke  v.  Murray,  248  F. 
865,  160  C;  C.  A.  623. 

Provision  of  Selective  Draft  Act,  | 
6,  ante,  §  2044f,  that  it  shall  be  a  mis- 
demeanor to  violate  any  provision  of 
act  or  regulations  made  thereunder, 
does  not  preclude  punishment  under 
military  law  by  one  subject  thereto  be- 
cause he  was  duly  certified  into  the 
service ;  section  itself  expressly  except- 
ing those  subject  to  military  law.    Id. 

The  construction  placed  by  the  Sec- 
retary of  War  on  article  2  is  not  con- 
dnsiye;  but  the  construction  is  for  the 
courts  specially,  in  so  far  as  it  affects 
tEe  relations  between  the  armies  and 
dvilian  population.  Ex  parte  Mikell 
(D.  C.)  253  F.  817. 

Validity.— Under  Const.  IT.  S.  art  1, 
i  8,  Congress  was  authorized  to  make 
persons  not  part  of  the  military  per- 
sonnel accompanying  United  States 
armies,  subject  to  Articles  of  War.  Ex 
parte  Gerlach  (D.  C.)  247  F.  616. 

As  Const,  art.  1,  f  8,  gives  Congress 
authority  to  make  rules  for  the  govern- 
ment of  land  and  naval  forces,  and  as 
Articles  of  War,  art.  2,  makes  civilians 
serving  with  armies  in  the  field  subject 
to  military  law,  such  a  civilian,  who  at- 
tempted to  desert,  cannot  question  the 
jurisdiction  of  a  court-martial,  author- 
iced  by  article  58  to  impose  death  or 
other  penalty,  etc.,  on  the  ground  that 
he  was  not  tried  under  the  guaranties 
prescribed  by .  the  Fifth  Amendment; 
that  amendment  excepting  cases  aris- 
ing in  the  land  or  naval  forces.  Ex 
parte  FaUs  (D.  C.)  251  F.  416. 

Enlisted  men  under  military  age^— i 
Undftr  Rev.  St.  |  761  (Comp.  St.  1916, 
i  1289),  held  that,  on  habeas  corpus 
ij  father  to  avoid  enlistment  of  minor 
son  over  16  and  under  18  in  'National 
Guard,  iounediate  surrender  would  not 
be  directed,  where '  son  was  guilty  of 
military  offense,  but  the  military  au- 
tboritiea  would  be  allowed  to  retain 
custody  to  punish  for  such  offense. 
Hoskins  v.  Dickerson,  239  F.  275,  152 
C.  C.  A.  263,  Ann.  Cas.  19170,  776,  L. 
R.  A,  1917D.  1056. 

A  military  tribunal  held  to  have  ju- 
risdiction to  try  offender  under  military 
age  for  offenses  committed  before  fa- 


ther's election  to  terminate  enlistment, 
though  he  was  not  taken  into  custody 
until  after  'such  election.  U.  S.  v. 
Brown  (D.  C.)  242  F.  983. 

Person  enlisting  in  National  Guard, 
and  later  taking  federal  enlistment  oath 
under  National  Defense  Act,  f  70 
(Comp.  St  1916,  §  30441),  is  subject  to 
jurisdiction  of  military  tribunal,  though 
under  21  and  enlisted  without  written 
consent  of  parent  or  guardian.  Ex 
parte  Dostal  (D.  C.)  243  F.  664. 

Drafted  men^— -Under  Selective  Draft 
Act,  I  2,  ante,  |  2044b,  and  Articles  of 
War,  art.  2,  one  certified  into  military 
service  under  Draft  Act  is,  from  date 
he  was  certified,  subject  to  military 
law,  and  to  punishment  as  deserter  on 
account  of  his  refusal  to  obey  sum- 
mons. Franke  v.  Murray,  248  F.  865, 
160  O.  O.  A.  623. 

Aliens^— Person  enlisting  in  Nation- 
al Guard,  and  later  taking  federal  en- 
listment oath  under  National  Defense 
Act,  §  70  (Comp.  St  1916,  §  30441),  held 
subject  to  jurisdiction  of  military  tri- 
bunal, though  an  alien,  and  though  he 
had  a  mother  dependent  upon  him  for 
support.  Ex  parte  Dostal  (D.  0.)  243 
F.  664. 

Civilian  employ^s^— A  seaman,  car- 
ried to  United  States  on  army  trans- 
port, who  volunteered  to  stand  watch 
and  then  refused  to  continue,  though 
ordered  to  do  so,  held  subject  to  Ar- 
ticles of  War  as  a  person  accompany- 
ing armies^  of  United  States,  volunta- 
rily serving  with  them  in  the  field  with- 
out territorial  jurisdiction  of  the  Unit- 
ed States.  Ex  parte  Gerlach  (D.  C.) 
247  F.  616. 

Under  Articles  of  War,  art  2,  a 
civilian  employed  in  time  of  war  by 
quartermaster's  department  and  assign- 
ed as  cook  on  a  vessel  transporting 
army  supplies  is  "serving  with  the 
armies  in  field,"  and  court-martial  has 
jurisdiction  to  try  him  for  his  attempt 
to  desert  the  ship  just  before  sailing. 
Ex  parte  Falls  (D.  C.)  251  F.  415. 

A  civilian  stenographer,  employed  as 
a  clerk,  cluring  war  at  a  camp  or  can- 
tonment in  the  United  States,  is  not 
subject  to  military  law,  under  article 
2,  for  he  is  not  serving  with  an  army 
in  the  field,  there  being  no  hostilities 
in  the  United  States;  and  this  is  true, 
despite  the  language  of  Act  April  16, 
1918,  ante.  §  2118bb.  Ex  parte  MikeU 
(D.  C.)  253  F.  817. 
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Art.  3.  Courts-martial  classiBed. 
10.  Review  of  dodtloat.— A  dvil 
court  baa  no  power  to  interfere  witb 
the  conduct  of  a  court-martial,  except 
where  that  court  baa  exceeded  its  ju- 
riadiction,  and,  if  it  originally  bad  ja- 
risdiction,  it  muet  be  Bhewu  that,  at 
some  point  in  tbe  proceedings  under  it* 
govenuDg  law,  it  lost  such  jurisdiction. 
U.  S.  V.  Hunt  (D.  C.)  254  F.  366. 

In  view  of  Regulations  for  United 
States  Arn^,  art.  72,  which  is  law  of 
land,  state  courts  liave  no  authority  to 
grant  a  writ  of  habeaa  corpas  for  dis- 
cberge    of    membera    of    state    nulitia 


which  has  been  drafted  into  the  mill- 
tar;  service  of  United  States  ooder 
National  Defense  AcL  E^  parte  Mc- 
Millan (Ala.  App.)  74  So.  396. 

Where  members  of  stats  National 
Guard  had  been  drafted  into  military 
service  of  United  Slates,  under  Nation- 
al Defense  Act.  and  hence  ere  beyond 
jurisdiction  of  state  conrts,  appellate 
court  will  not  consider  whether  thej 
were  properly  mustered  into  service  of 
state.  US  case  baa  become  moot,  and 
courts  will  decline  to  pasa  upon  appeals 
in  such  cases.    Id. 


B.  BI  WHOM  APPOINTED 


Art.  8.  General  courts-martial. 


C.)  2 


■.  470. 


Art.  9.  Special  courts-martial. 

Constractlon  and  operation  la  gen* 
eral^-See  Ez  parte  Toley  (D.  0.)  243 
P.  470. 

Art  10.  Summary  courts-martial. 

Conetrnotloa  and  opsrallon  In  |en* 
enU^-See  Ex  parte  Foley  (D.  C.)  243 
F.  470. 

C.  JURISDICTION 
Art.  12.  General  courts-martial. 
Validity ^Under  Const,  ait  1,  f  8, 
els.  9,  11,  12,  14,  Congress  is  author- 
ized to  create  military  tribuoals  aod  to 
confer  upon  them,  as  baa  been  done  by 
Articles  of  War,  arts.  8,  0,  10,  and  12, 
jurisdiction  to  try  military  offenses  to 
tbe  exclusion  of  tbe  civil  tribunals. 
Ex  parte  Foley  (D.  C.)  243  F.  470. 

Enllsled  man  under  military  age^> 
While  parent  of  minor  under  18  years 
of  age  was  entitled  under  National  De- 
fense Act  to  obtain  his  release  wbere 
be  enlisted  without  her  consent,  nev- 
ertheless military  authorities  bad  ju- 
risdicdon  to  try  such  minor  in  accord- 
Art.  IS.  Not  exclusive. 

Constmetien  and  operation  la  gen- 
eral.— Provision  of  Articles  of  War,  art. 
15,  preventing  construction  of  srticle 
conferring  jurisdiction  on  courts -mar- 
tial, BO  as  to  deprive  military  commia- 


ance  with  Articles  of  War,  arts.  8,  9. 
10,  12,  and  54,  for  offenae  of  fraudu- 
lent  enlistment.     Ex   parte   Foley    (D. 


Insane  persoea^-Tbat  a  defendant, 
on  trial  for  desertion  before  a  court- 
martial,  was  shown  to  have  beea  in  a 
"base"  or  "stupor"  at  the  time  in 
qnestion,  held  insufficient,  under  a.  plea 
of  not  fnilty,  to  raise  an  issue  of  in- 
sanity, which  deprived  the  court  of 
jurisdiction  under  section  21EI  of  the 
Manual  of  Court s-MartiaL  U.  S.  t. 
Hunt  (D.  C.)  254  F.  36S. 


sions,  provoat  contts,  or  other  militsry 

tribunal  of  concurrent  jnrisdicCion,   did 

not   impliedly    deprive    dvD    courts   'of 

urrent  jurisdiction.    People  t.  Den- 

(Cal.)  177  P.  461. 


G.  ACTION  BI  APPOINTING  OH  SOPEHIOE  ADTHORITI 
Art  46.  Approval  and  execution  of  sentence. 

Effect  of  oenvlotlon.^^onviction  of  a  tity  in  the  dvU  courts  in  a  crimina: 
military  offense  by  court-martial  does  prosecution.  Beed  T.  U.  S.  (C3.  O.  A.; 
not  make  a  witness  incompetent  to  tee*       252  F.  21.  . 
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Art.  50.  Mitigation  or  remission  of  sentences. 

The  power  to  order  the  execution  of  the  sentence  adjudged  by 
a  court-martial  shall  be  held  to  include,  inter  alia,  the  power  to 
mitigate  or  remit  the  whole  or  any  part  of  the  sentence. 

Any  unexecuted  portion  of  a  sentence  adjudged  by  a  court-mar- 
tial may  be  mitigated  or  remitted  by  the  military  authority  compe- 
tent to  appoint,  for  the  command,  exclusive  of  penitentiaries  and 
the  United  States  Disciplinary  Barracks,  in  which  the  person  un- 
der sentence  is  held,  a  court  of  the  kind  that  imposed  the  sentence, 
and  the  same  power  may  be  exercised  by  superior  military  author- 
ity;  but  no  sentence  approved  or  confirmed  by  the  President  shall 
be  remitted  or  mitigated  by  any  other  authority,  and  no  approved 
sentence  of  loss  of  files  by  an  officer  shall  be  remitted  or  mitigated 
by  any  authority  inferior  to  the  President,  except  as  provided  in 
the  fifty-second  article. 

When  empowered  by  the  President  so  to  do,  the  commanding 

general  of  the  Army  in  the  field  or  the  commanding. general  of  the 

territorial  department  or  division  may  mitigate  or  remit,  and  order 

executed  as  mitigated  or  remitted,  any  sentence  which  under  these 

articles  requires  the  confirmation  of  the  President  before  the  same 

may  be  executed.' 

The  power  of  remission  and  mitigation  shall  extend  to  all  uncol- 
lected forfeitures  adjudged  by  sentence  of  a  court-martial.  (39 
Stat.    658.    40  Stat.  1211.) 

^r*hi8  article  was  again  ameDded  by  Act  Feb.  28,  1919,  c.  81,  dted  aboye,  to 
r<ea.d  as  set  forth  above.  Prior  to  this  amendment  said  section  read  as  fol- 
lows! 

**'-L'iie  power  to  order  the  execution  of  the  sentence  adjudged  by  a  conrt- 
D^a-p-eial  shaU  be  held  to  include,  inter  alia,  the  power  to  mitigate  or  remit 
tbe  ^whole  or  any  part  of  the  sentence,  but  no  sentence  of  dismissal  of  an  offi- 
cer o.nd  no  sentence  of  death  shall  be  mitigated  or  remitted  by  any  authority 
in^^«r-ior  to  the  President 

**-A.»y  unexecuted  portion  of  a  sentence  adjudged  by  a  court-martial  may  be 
mi t fasted  or  remitted  by  the  military  authority  competent  to  appoint,  for  the 
ooxx^ZQgjid^  exdusiTe  of  penitentiaries  and  the  United  States  Disciplinary  Bar- 
i^'Oka,  in  which  the  person  imder  sentence  is  held,  a  court  of  the  kind  that  im- 
P^8«<1  the  sentence,  and  the  same  power  may  be  exercised  by  superior  military 
^^'^^ority;  but  no  sentence  extending  to  the  dismissal  of  an  officer  or  loss  of 
fij^®»  no  sentence  of  death,  and  no  sentence  approved  or  confirmed  by  the  Pres- 
ident shall  be  remitted  or  mitigated  by  any  other  authority. 

**ATie  power  of  remission  and  mitigation  shall  extend  to  all  uncollected  for- 
futures  adjudged  by  sentence  of  a  court-martial." 

Art.   52.  Suspension  of  sentence. 

T^e  authority  competent  to  order  the  execution  of  the  sentence  of 
a  court-martial  may,  at  the  time  of  the  approval  of  such  sentence, 
suspend  the  execution,  in  whole  or  in  part,  of  any  such  sentence  as 
docs  not  extend  to  death,  and  may  restore  the  person  under  sen- 
tence to  duty  during  such  suspension.     A  Sentence,  or  any  part 
thereof,  which  has  been  so  suspended  may  be  remitted,  in  whole  or 
itipart,  except  in  cases  of  persons  confined  in  the  United  States  Dis- 
ciplinary Barracks  or  its  branches,  by  the  officer  who  suspended  the 
same,  by  his  successor  in  office,  or  by  any  officer  exercising  appro- 
priate court-martial  jurisdiction  over  the  command  in  which  the 
person  under  sentence  may  be  serving  at  the  time,  and,  subject  to 
the  foregoing  exceptions  the  same  authority  may  vacate  the  order 
of  suspension  at  any  time  and  order  the  execution  of  the  sentence  or 
the  suspended  part  thereof  in  so  far  as  the  same  shall  not  have  been 
previously  remitted.    The  death  or  honorable  discharge  of  a  person 
under  suspended*  sentence  shall  operate  as  a  complete  remission  of 
any  unexecuted  or  unremitted  part  of  such  sentence.     (39  Stat. 
6S9.   40  Stat.  882.) 

For  this  article  as  originallj  enacted  see  U.  S.  Gomp.  St  1916,  §  230Sa, 
art  52. 
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Art.  53.  Execution  or  remission ;   confinement  in  disciplinary  bar- 
racks. 

When  a  sentence  of  dishonorable  discharge  has  been  suspended 
until  the  soldier's  release  from  confinement,  the  execution  or  remis- 
sion of  any  part  of  his  sentence  shall,  if  the  soldier  be  confined  in  the 
United  States  Disciplinary  Barracks,  or  any  branch  thereof,  be  di- 
rected by  the  Secretary  of  War.     (39  Stat.  659.    40  Stat.  883.) 

For  this  nrticle  as  originally  enacted  eee  D.  S.  Comp.  St  1816,  |  2308a. 

III.  PUNITIVE  ARTICLES 
A,  ENLISTMENT;    MUSTEK;   EETURNS.  ' 
Art.  54.  Fraudulent  enlistment. 

Enlistmant  by  minar.— A  minor  under  retain  custody  to  pnulsh   for  ■ncl)   of- 

16  who  attempted  to  enliat  and  did  no  fenae.     HoskiuB   t.   DidieraoD,   239   F. 

other  act  heid  not  guilty  of  fraudulent  275.  152  C.  C.  A.  263,  Ann.  Gas.  1917C, 

enlistment   within.  Article   ot   War   54.  773,  L.  R„  A.  1917D,  1056. 

Hoskins  v.  Pell,  239  F,  279.  152  C.  C.  WhUe  parent  of  minor  under  18  years 

A.  207,  L.  R.  A.  1917D.  1053.  of  age  was  enUtled  under  Nationnl  De- 

Under   Rev.    St.    |    761    (Comp.    St.  fetise  Act  to  obtain  bis  release  where 

1916,  S  1289).  held  that,  on  habeaa  cor-  be  enlisted  without  her  consent,  never- 

puB  by   father   to   avoid   enlistment   of  theless  military   authorities   bad  juris- 

minor  son  over  16  and  under  18  in  Na-  diction  to  try  gucb  minor  ill  accordance 

tiooal     Guard,     Immediate      surrender  with  Articles  of  War.  arts.  8,  9,  10,  12, 

would  not  be  directed,  where  son  was  and  64,  for  offense  of  fraudulent  enliat- 

guilty  of  military  oHense,  but  the  mill-  ment.     Ex  parte  Foley  (D.  C.)  243  F. 

tary   authorities   would   be   allowed   to  470. 

Art.  55.  Officer  making  unlawful  enlistment. 

Enlistment  of  mlnors.^ee  Hoskins 

T.  Pell,  239  F,  279,  152  G.  C.  A.  287, 
L.  R.  A.  191TD.  1053. 

Art.  57.  False  returns ;  omission  to  render  returns. 

Every  officer  commanding  a  regiment,  an  independent  troop,  bat- 
tery, or  company,  or  a  garrison  shall,  in  the  beginning  of  every 
month,  transmit  through  the  proper  channels,  to  the  Department  of 
War,  an  exact  return  of  the  same.  Every  officer  whose  duty  it  is 
to  render  to  the  War  Department  or  other  superior  authority  a  re- 
turn of  the  state  of  the  troops  under  his  command,  or  of  the  arms, 
ammunition,  clothing,  funds,  or  other  property  thereunto  belonging-, 
who  knowingly  makes  a  false  return  thereof  shall  be  dismissed  from 
the  service  and  suffer  such  other  punishment  as  a  court-martial  may 
direct.  And  any  officer  who,  through  neglect  or  design,  omits  to 
render  such  return  shall  be  punished  as  a  court-martial  may  direct. 
(39  Stat.  660.    40  Stat.  883.) 

For  this  article  as  originally  enacted  see  U.  S.  Comp.  St  1916,  t  2308b. 
art.  57.  • 

B.  DESERTION— ABSENCE  WITHOUT  LEAVE 
Art.  58.  Desertion 

Civilian  employ^.— As  Const,  art.  1,  |  tried   under   the   guaranties   prescribed 

8.    gives    Congress   authority   to   make  by  the  Fifth  Amendment;    that  amend- 

rules  for  the  governmciit  of  land  and  ment  excepting  cases  arising  in  the  land 

naval  forces,   and   as  Articles  of  War.  ot  naval  forces.    Ex  parte  Falls  (D.  C.) 

art.  2,  makes  eivilianu  serving  with  ar-  251  F,  415. 

mies   in   the   field    subject   to   military  Desertion  by  nilner.r-A  minor  under 

law.  such  a  civilian,  who  attempted  to  16  who  attempted  to  enlist  held  not  a 

desert,  cannot  question  the  jurisdiction  deserter    within    Article    of    Wat    58. 

of  a  court-martial,  authorized  by  article  Hoskins  v.  Pell,  239  F.  279,  152  C.  C 

58   to  impose   death  or  other  penalty,  A.  267,  L.  R,  A.  iei7D,  1063. 

etc.,  on  the  ground  that  be  was  not  '  gee,  also,  notes  to  |  1885,  ante! 
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I>.  ARREST;    CONFINEMENT 


Art.  74.  Delivery  of  offenders  to 

Operatioii  oa  dvil  and  criminal  laws 
ii  geii€rai«^If  military  authorities  have 
the  right  to  try  members  of  the  mili- 
tary for  violations  of  state  or  munici' 
pal  lav,  it  is  under  federal  law,  and  if 
there  is  such  a  law  it  is  paramount  In 
re  Wulzen  (D.  C.)  235  F.  362,  Ann. 
Cas.  IfilTA,  274. 

Consent  by  captain  and<  major  that 
loldier  should  be  tried  by  ciif41  authori- 
ties for  alleged  offense  held  not  to  be 
binding  on  general  commanding  brigade 
of  vhich  soldier  was  member.  Ex  par- 
te King  (D.  C.)  246  F.  868. 

Conceding  paramount  right  of  mili- 
tary authorities  in^time  of  war  to  cus- 
tody of  soldier  notwithstanding  crimi- 
nal charges  against  him  in  the  courts 
of  a  state,  the  right  inures  solely  to 
military  authorities,  and  cannot  be  rais- 
ed by  the  offender.  People  y.  Denman 
(Cal.)  177  P.  461. 

Although  military  authorities  may 
haye  priority  to  try  alleged  offenses 
against  state  or  municipal  law,  it  does 
not  necessarily  follow  that  the  victims 
of  snch  offenses  may  not  by  proceed- 
ings in  the  state  courts  secure  redress; 
bat  where,  during  mobilization  of  mili- 


civil  authorities. 

tia,  at  time  of  Mexican  trouble,  a  com- 
pany marching  to  a  meeting  to  encour- 
age enlistments  pushed  its  way  through 
the  crowd,  but  it  is  not  shown  that  it 
was  done  violentiy,  or  that  prosecuting 
witness  was  even  touched,  the  military 
authorities,  and  not  state  courts,  have 
power  to  try  members  of  the  company 
for  such  alleged  breaches  of  the  peace. 
In  re  Wulzen  (D.  O.)  236  F.  362,  Ann. 
Cas.  1917A,  274. 

Jurlsfllotlon  of  oivli  courtSd— Articles 

of  War  enacted  August  29,  1916,  do  not 
deprive  the  civil  courts,  either  in  time 
of  peace  or  war,  of  the  concurrent  ju- 
risdiction previously  vested  in  them 
over  crimes  against  either  federal  or 
state  law,  committed  within  the  United 
States,  by  persons  subject  to  military 
law.  U.  S.  V.  Hirsch  (D.  O.)  254  F. 
109. 

Laws  of  th«  land^— If  a  member  of 
the  military  is  charged  with  disorderly 
conduct  in  violation  of  a  municipal  or- 
dinance, a  paramount  remedy  is  provid- 
ed for  by  punishment  by  the  military 
authorities.  In  re  Wulzen  (D.  0.)  235 
F.  362,  Ann.  Cas.  1917A,  274. 


F.  MISCELLANEOUS  CRIMES  AND  OFFENSES 


Art  92.  Murder;   rape. 

Jurisdiethin  of  state  courtd— Under 
Articles  of  War  92  and  93,  and  in  view 
of  article  58  of  the  old  Articles  of  War, 
held  that,  where  a  soldier  in  time  of 
war  shot  and  killed  one  in  a  state,  mil- 
itary authorities  had  first  right  to  try 
him  for  offense.  Ex  parte  King  (D.  C.) 
246  F.  868. 

Art  93.  Various  crimes. 

Jurisdiction    of    civil    courts.— Under 

ArtidcQ  of  War  92  and  93,  and  in  view 
of  article  58  of  the  old  Articles  of  War, 
held  that,  where  a  soldier  in  time  of 


Any  changes  in  articles  of  war  in 
years  1913  and  1916  did  not  alter  rule 
that  courts-martial  do  not  have  exclu- 
sive jurisdiction  for  trial  of  a  soldier 
for  murder  committed  in  time  of  war, 
but  that  the  state  courts  have  jurisdic- 
tion until  it  is  assumed  by  military  au- 
thorities. People  V.  Denman  (Cal.)  177 
P.  461. 

war  shot  and  killed  one  in  a  state,  mili- 
tary authorities  had  first  right  to  try 
him  for  offense.  Ex  parte  King  (D.  C.) 
246  F.  868. 


V.  MISCELLANEOUS  PROVISIONS 
Art  108.  Soldiers;   separation  from  the  service. 


What  constitutes  discharge^— Certifi- 
cate of  furlough  granted  to  applicant 
for  citizenship  after  three  years'  serv- 
ice with  army,  pursuant  to  Act  Aug. 
24, 1912,  §  2  (Comp.  St.  1916,  |  1892), 
held  not  honorable  discharge,  and  so 
applicant  could  not  be  admitted  to  citi- 
xenship  under  Rev.  St.  §  2166  (Comp. 
St  1916,  I  4355).  In  re  Markun  (D. 
C.)  232  F.  1018. 

Grounds  for  di8charge.^Despite  Rev. 
St  §  1116  (Comp.  St.  1916,  §  1884), 
held,  in  view  of  article  100,  relator, 
having  been  duly  certified  into  military 
service  of  United  States  under  Selec- 
tive Draft  Act,  is  not  entitied  to  dis- 


charge on  ground  that  he  was  afflicted 
with  disease  which  rendered  discharge 
necessary,  for  that  question  is  one 
for  army.  In  re  Traina  (D.  C.)  248 
F.  1004. 

Power  of  coarts.*-In  view  of  Regu- 
lations for  United  States  Army,  art. 
72,  which  is  law  of  land,  state  courts 
have  no  authority  to  grant  a  writ  of 
habeas  corpus  for  discharge  of  mem- 
bers of  state  militia  which  has  been 
drafted  into  the  military  service  of 
United  States  under  National  Defense 
Act.  Ex  parte  McMillan  (Ala.  App.) 
74  So.  396. 
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Art.  109.  Oath  of  enlistment 

Drafted  mtn^-Arttclei  of  W«r,  art  service  under  BelectiTe  Draft  Art  can- 

109.  requiring  every  Botdier,  tt  time  of  not  escape  liability  to  militar;  law  be- 

hJB    enllBtment,   to   take   oatb   of   alle-  cause  he  has  not  taken  required  oatb. 

glance,  applies  only  to  voluntary  enlist-  Franke  v.  Murray,  24S  P.  905,  160  C. 

meat,   and   one   certified   into   military  C.  A.  Q23. 

Art.  112.  Effects  of  deceased  persons ;  disposition  of . 

In  case  of  the  death  of  any  person  subject  to  military  law,  the 
commanding  officer  of  the  place  of  command  will  permit  the  legal 
representative  or  widow  of  the  deceased,  if  present,  to  take  posses- 
sion of  all  his  effects  then  in  camp  or  quarters,  and  if  no  legal  rep- 
jesentative  or  widow  be  present,  the  commanding  officer  shall  direct 
a  summary  court  to  secure  all  such  efifects;  and  said  summary  court 
shall  have  authority  to  collect  and  receive  any  debts  due  decedent's 
estate  by  local  debtors ;  and  as  soon  as  practicable  after  the  collec- 
tion of  such  effects  said  summary  court  shall  transmit  such  effects, 
and  any  money  collected,  through  the  Quartermaster  Department, 
at  Government  expense,  to  the  widow  or  legal  representative  of  the 
deceased,  if  such  be  found  by  said  court,  or  to  his  son,  daughter, 
father,  mother,  brother,  or  sister,  in  the  order  named,  if  such  be 
found  by  said  court,  or  to  the  beneficiary  named  by  the  deceased, 
if  such  be  found  by  said  court,  and  such  court  shall  thereupon  make 
to  the  War  Department  a  full  report  of  its  transactions ;  but  if  there 
be  none  of  the  persons  hereinabove  n»med,  or  such  persons  or  their 
addcesses  are  not  known  to,  or  readily  ascertainable  by,  said  court, 
and  the  court  shall  so  find,  said  summary  court  shall  have  authority 
to  convert  into  cash,  by  public  or  private  sate,  not  earlier  than  thir^ 
days  after  the  death  of  the  deceased,  all  effects  of  the  deceased,  ex- 
cept sabers,  insignia,  decorations,  medals,  watches,  trinkets,  man- 
uscripts, and  other  articles  valuable  chiefly  as  keepsakes;  and  as 
soon  as  practicable  after  converting  such  efifects  into  cash  said  sum- 
mary court  shall  deposit  with  the  proper  officer,  to  be  designated  in 
regulations,  any  cash  belonging  to  decedent's  estate,  and  shall  trans- 
mit a  receipt  for  such  deposits,  any  will  or  other  papers  of  value  be- 
longing to  the  deceased,  any  sabers,  insignia,  decorations,  medals, 
watches,  trinkets,  manuscripts,  and  other  articles  valuable  chiefly 
as  keepsakes;  together  with  an  inventory  of  the  effects  secured  by 
said  summary  court,  and  a  full  account  of  its  transactions  to  the 
War  Department  for  transmission  to  the  Auditor  for  the  War  De- 
partment for  action  as  authorized  by  law  in  the  settlement  of  the 
accounts  of  deceased  officers  and  enlisted  men  of  the  Army. 

The  provisions  of  this  article  shall  be  applicable  to  inmates  of  the 
United  States  Soldiers'  Home  who  die  in  any  United  States  military 
hospital  outside  of  the  District  of  Columbia  where  sent  from  the 
home  for  treatment.     (39  Stat.  668.    40  Stat.  883.) 

For  this  article  as  originally  enacted  see  U.  a.  Comp.  St.  1916,  I  230ea,  art. 

112. 
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CHAPTER  SIX— THE  UNITED  STATES  DIS- 
CIPLINARY BARRACKS 

§  2458a(l,7). 

Act  March  4,  1915»  c  143,  i  1,  S8  Stat  1074,  contains  these  further  provi- 
flions : 

"The  United  States  military  prison  at  Fort  Leavenworth,  Kansas,  shall 
hereafter  be  known  as  the  United  States  Disciplinary  Barracks  and  the  branch- 
es of. said  prison  as  branches  of  said  barracks." 

"The.  authority  now  vested  in  the  Secretary  of  War  to  give  an  honorable 
restoraJbion  to  duty,  in  case  the  same  is  merited,  to  general  prisoners  confined 
in  the  United  States  Disciplinary  Barracks  and  its  branches  shall  be  extended 
so  that  such  restoration  may  be  given  to  general  prisoners  confined  elsewhere, 
and  the  Secretary  of  War  shall  be,  and  he  is  hereby,  authorized  to  establish  a 
sjstem  of  parole  for  prisoners  confined  in  said  barracks  and  its  branches,  the 
terms  and  conditions  of  such  parole  to  be  such  as  the  Secretary  of  War  may 
prescribe." 
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CHAPTER  ONE— ORGANIZATION 


Sec. 

2471a.  [Repealed.] 

2471aa.  Admirals  and  vice  admirals. 

2471aaa.  Admirals  and  vice  admirals. 

2483.  Increase  in  numbers  in  grades  of 
active  list. 

2483g.  Temporary  additional  officers  in 
Navy  and  Marine  Corps ;  num- 
ber. 

2483h.  Same;  temporary  advancement 
and  temporary  appointments. 

24831.  Same;  temporary  promotion  of 
lieutenants  and  ensigns. 

2483ii.  Effect  of  amendment  of  Act 
May  22,  1917,  c.  114,  |§  4,  5. 

2483J.  Temporary  additional  officers  in 
Navy  and  Marine  Corps;  tem- 
porary advancements  or  pro- 
motions not  to  prejudice  per- 
manent and  probationary  com- 
missions. ' 

2483k.  Same ;   time  of  continuance. 
2483Z.  Same;    retired   rank  of  officers 

temporarily  advanced. 
2483m.  Same;   how  made. 
2483n.  Same ;  act  not  to  reduce  rank. 

2496.  Medical   Corps;    appointment  of 

passed  assistant  surgeons ;  pay ; 
relative  rank. 

2497.  Medical   Corps;     commissions  to 

passed  assistant  surgeons;  pro* 
motions,  and  examinations 
therefor. 

2499.  [Repealed.] 

2499a.  Medical  Reserve  Corps  and  Den- 
tal Reserve  Corps;  laws  re- 
lating to  repealed. 

2510.  [Repealed  in  part.] 

2511a-2511d.  [Amended  by  providing 
substitutes  therefor.] 

2511e.  Naval  Dental  Corps;  officers; 
number  and  appointment. 

2511f.  Same;   officers;    qualifications. 

2511g.  Same;    officers;    retirement. 

2511h.  Same;    officers;    permanent  an- 
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Sec. 

pomtment  of  probationary  of- 
ficers ;    retirement. 

2511i  Same ;  acts  repealed. 

2512,  2512a.  [Repealed  in  part] 

2519a.  Nurse  Corps;  commutation  of 
quarters. 

2534.  Paymasters'  clerks,  when  allowed. 

2535.  Paymasters'  derks,  when  not  al- 

lowed. 

2536.  Clerks  of  passed  assistant  and  as- 

sistant paymasters. 

2537a.  Pay  clerks  and  acting  pay 
clerks;  appointment  and  qual- 
ifications ;  pay,  allowances, 
etc. 

2587b.  Chief  pay  clerks;  rank,  pay, 
and  allowances. 

2537c  Number  of  chief  pay  clerks,  pay 
clerks,  and  acting  pay  clerks; 
examinations  for  appointment ; 
limitation  as  to  age. 

2541d.  Chaplains:  temporary  and  act- 
ing chaplains. 

2554a.  Warrant  officers ;  temporary  ap- 
pointments. 

2554aa.  Chief  warrant  officers;  tempo- 
rary appointments. 

2554b.  Additional  Marine  gunners, 
quartermaster's  clerks. 

2554bb.  Additional  marine  gunners  and 
quartermaster  clerks ;  tem- 
porary appointment. 

2556a.  Machinists;    number. 

2559a.  Warrant  officers;  pay  on  shore 
duty. 

2571a.  Bnlisted  men;  number  of  ap- 
prentice seamen. 

2573a%.  Same ;    increase  of  strength. 

2573aa.  Same;  temporary  increase  in 
strength. 

2577a.  Term  of  enlistment  in  Navy  and 
Marine  Corps  in  war. 

2578a.  Enlisted  men ;  extension  of  mi- 
nority enlistments. 

2579a.  [Repealed  in  part.] 

2590a.  [Repealed.] 
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§  2471a.     [Repealed.] 

This  section  was  repealed  by  a  proyision  of  Act  May  22,  1917,  c.  20,  f  1ft. 
Other  provisions  for  the  designation  of  admirals  and  rear  admirals  were 
made  by  said  Act  May  22,  1917,  c.  20,  §  18,  post,  f  2471aa. 

§  2471aa.  (Act  May  22,  1917,  c  20,  §  18.)     Admirals  and  vice  ad- 
mirals. 
That  the  President  be,  and  he  is  hereby,  further  authorized  to 
designate  six  officers  of  the  Navy  for  the  command  of  fleets  or  sub- 
divisions thereof  and,  after  being  so  designated  from  the  date  of 
assuming  such  command  until  relinquishing  thereof,  not  more  than 
three  of  such  officers  shall  each  have  the  rank  and  pay  of  an  ad- 
miral, and  the  others  shall  each  have  the  rank  and  pay  of  a  vice 
admiral;    and  the  grades  of  admiral  and  vice  admiral  are  hereby 
autliorized  and  continued  for  the  purpose  of  this  Act:    Provided, 
That  in  time  of  war  the  selections  under  the  provisions  of  this  sec- 
tion  shall  be  made  from  the  grades  of  rear  admiral  or  captain  on 
the   active  list  of  the  Navy :   Provided  further,  That  the  pay  of  an 
admiral  shall  be  $10,000  and  the  pay  of  a  vice  admiral  $9,000  per 
annum:    Provided  further,  That  in  time  of  peace  officers  for  the 
command  of  fleets  and  subdivisions  thereof,  as  herein  authorized, 
shall  be  designated  from  among  the  rear  admirals  on  the  active  list 
of  the  Navy:  Provided  further.  That  nothing  herein  contained  shall 
create  any  vacancy  in  any  grade  in  the  Navy  or  increase  the  total 
nurnter  of  officers  authorized  by  law:  Provided  further,  That  when 
an  officer  with  the  rank  of  admiral  or  vice  admiral  is  detached  from 
tile  command  of  a  fleet  or  subdivision  thereof,  as  herein  authorized, 
^c  shall  return  to  his  regular  rank  in  the  list  of  officers  of  the  Navy 
and   shall  thereafter  receive  only  the  pay  and  allowances  of  such 
ranlc :  And  provided  further.  That  nothing  in  this  Ait  shall  be  held 
0^   construed  as  amending  or  repealing  the  provisions  of  sections 
fourteen  hundred  and  thirty-four,  fourteen  hundred  and  sixty-three, 
and  fourteen  hundred  and  sixty-four  of  the  Revised  Statutes  of  the 
United  States.    (40  Stat.  89.) 

This  was  a  part  of  section  18  of  Act  May  22,  1917,  c  20,  entitled  "An  act 
to  temporarily  increase  the  commissioned  and  warrant  and  enlisted  strength  of 
the  Navy  and  Marine  CJorps,  and  for  other  purposes,"  cited  above.  The  re- 
mainder of  said  section  repealed  provisions  of  Act  March  3,  1915,  c.  83,  re- 
lating to  the  designation  of  admirals  and  rear  admirals.  Said  repealing  pro- 
vision read  as  follows:  "That  the  provision  in  the  Act  approved  March  third, 
nineteen  hundred  and  fifteen,  for  the  designation  of  commanders  iii  chief  of 
certain  fleets  with  the  rank  of  admiral  and  for  the  designation  of  officers 
second  in  command  of  such  fleets  with  the  rank  of  vice  admiral  be,  and  the 
same  is  hereby  repealed." 

R.  S.  §§  1434,  1463,  1464,  referred  to  in  this  section,  are  §§  2604,  2654,  2655 
of  U.  S.  Comp.  St.  1916. 

Section  13  of  said  Act  May  22,  1917,  c.  20,  provided  that  "nothing  contained 
in  this  act  shall  operate  to  reduce  the  rank,  pay,  or  allowances  that  would 
have  been  received  by  any  person  in  the  Navy,  Marine  Corps,  or  Coast  Guard 
except  for  the  passage  of  this  act" 

§  2471aaa.  (Act  July  1,  1918,  c.  114.)  Admirals  and  vice  admirals. 
The  officers  of  the  Navy  holding  the  rank  and  title  of  Adnxiral  and 
Vice  Admiral  in  the  Navy  while  holding  such  rank  and  title  shall 
receive  the  allowances  of  a  General  and  Lieutenant  General  of  the 
^rmy.  respectively.     (40  Stat.  717.) 

This  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal  year  1]919, 
cited  above. 

§  2483.  (Act  March  3,  1903,  c   1010.)     Increase  in  numbers  in 
grades  of  active  list. 


Cited  .  without    iteflnfte    appllcatlaiii 

Crapo  V.  U.  S.,  50  Ct  CL  837. 


(559) 


§  2483g  THB  NAVX  (Tit  15 

§  2483g.  (Act  May  22, 1917,  c.  20,  §  4,  as  amended,  Act  July  1, 1918, 
c  114.)  Temporary  additional  officers  in  Navy  and  Marine 
Corps;  number. 
Additional  commissioned  officers  in  the  Navy  and  Marine  Corps, 
based  upon  the  temporary  increases  herein  authorized  in  the  number 
of  enlisted  men,  shall  be  temporarily  appointed  by  the  President,  in 
his  discretion,  with  the  advice  and  consent  of  the  Senate,  not  above 
the  grades  and  ranks  of  lieutenant  commander  in  the  line  and  staff 
of  the  Navy. and  major  in  the  Marine  Corps,  the  distribution  in  said 
grades  and  ranks  to  be  made  in  accordance  with  the  provisions  of 
the  Act  of  August  twenty-ninth,  nineteen  hundred  and  sixteen: 
Provided,  That  all  temporary  original  appointments  shall  be  made 
in  the  lowest  commissioned  grades  of  the  line  and  staff  of  the  Navy 
and  Marine  Corps,  exclusive  of  commissioned  warrant  officers,  and 
that  there  shall  be  no  permanent  or  temporary  appointments  in  or 
permanent  or  temporary  promotions  to  any  grade  or  rank  above  that 
of  lieutenant  commander  in  the  Navy  or  major  in  the  Marine  Corps 
by  reason  of  the  temporary  appointment  of  officers  authorized  by 
this  Act  in  excess  of  the  total  number  of  officers  authorized  by  exist- 
ing law  or  on  account  of  the  increase  of  enlisted  men  herein  au- 
thorized :  Provided  further,  That,  during  the  period  of  the  present 
war,  the  deficiency  existing  prior  to  the  passage  of  this  Act  in  the 
total  number  of  commissioned  officers  of  the  Navy  and  Marine  Corps 
authorized  by  the  Act  of  August  twenty-ninth,  nineteen  hundred 
and  sixteen,  may  also  be  supplied  by  temporary  appointments  in*  the 
lowest  grades  and  by  temporary  promotions  to  all  other  grades  until 
a  sufficient  number  of  officers  shall  be  available  for  regular  appoint- 
ment or  promotion  in  accordance  with  existing  law :  Provided  fur- 
ther. That  nothing  herein  shall  be  held  or  construed  to  limit  or 
abridge  the  use  or  service  of  the  officers  of  the  Navy  and  Marine 
Corps  on  the  retired  list  or  of  the  officers  of  the  Naval  Militia  and 
National  Naval  Volunteers,  Naval  Reserve  Force,  and  Marine  Corps 
Reserve,  as  provided  and  authorized  under  existing  law.  (40  Stat. 
85,  715.) 

This  section  was  amended  by  Act  July  1, 1918^  c.  114,  cited  above,  by  striking 
out  the  word  "lieutenant,"  wherever  it  appeared  therein,  and  by  substituting 
therefor  the  worda  "lieutenant  commander." 

§  2483h.  (Act  May  22, 1917,  c.  20,  §  5,  as  amended,  Act  July  1, 1918, 
c.  114.)  Same;  temporary  advancement  and  temporary  ap- 
pointments. 
The  additional  temporary  officers  authorized  in  the  various  grades 
and  ranks  of  the  Navy  and  Marine  Corps  in  accordance  with  the 
next  preceding  section  may  be  temporarily  appointed  to  serve  in 
the  grades  or  ranks  to  which  appointed  or  promoted  by  the  tem- 
porary advancement  of  officers  holding  permanent  and  probationary 
commissions,  by  temporary  appointment  of  commissioned  warrant 
officers,  warrant  officers,  and  enlisted  men  of  the  Navy,  and  warrant 
offi.cers,  noncommissioned  officers,  and  clerks  to  assistant  paymasters 
of  the  Marine  Corps,  commissioned  and  warrant  officers  of  the  Unit- 
ed States  Coast  Guard,  citizens  of  the  United  States  who  have  had 
previous  naval  or  military  service  or  training,  and  other  citizens  of 
the  United  States  specially  qualified:  Provided,  That  such  chief 
warrant  officers  as  are  given  the  temporary  appointments  provided 
herein  who  were  chief  warrant  officers  in  the  permanent  Navy  on 
July  first,  nineteen  hundred  and  seventeen,  and  were  not  given  such 
temporary  appointments  as  of  that  date  because  of  age  restriction 
or  ill  health,  shall  take  rank  and  precedence  with  the  other  chief 
warrant  officers  temporarily  appointed  as  of  July  first,  nineteen  hun- 
dred and  seventeen,  and  according  to  their  seniority  as  chief  war- 
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rant  officers  in  the  permanent  service :  Provided  further,  That  in 
making  appointments  authorized  herein  the  maximum  age  limit  shall 
be  fifty  years  for  enlisted  men  to  ensign,  enlisted  men  of  the  Navy 
to  warrant  rank,  noncommissioned  officers  of  the  Marine  Corps  to 
commissioned  rank,  members  of  the  Marine  Corps  branch  of  the 
Naval  Militia  and  National  Naval  Volunteers,  Marine  Corps  Re- 
serve, and  civilians  specially  qualified  to  commissioned  rank,  and 
temporary  chaplains  and  temporary  acting  chaplains:  Provided 
further,  That  graduates  of  the  Naval  Academy  and  warrant  officers 
duly  commissioned  in  the  Navy  or  Marine  Corps  in  accordance  with 
existing  law  shall  not,  by  virtue  of  this  Act,  be  required  to  receive 
temporary  appointments;  and  the  class  of  midshipmen  graduated 
from  the  Naval  Academy  on  March  twenty-ninth,  nineteen  huiidred 
and  seventeen,  and  the  classes  to  be  graduated  hereafter,  may  be 
commissioned  effective  from  date  of  graduation.    (40  Stat.  85,  / 16.) 

This  section  was  amended  by  Act  July  1,  1918,  c.  114,  cited  above,  by  strik- 
ing out,  after  tbe  words  "shall  be  fifty  years  for"  the  words  "commissioned 
warrant  officers,  warrant  officers,  and." 

§  2^831  (Act  May  22,  1917,  c.  20,  §  5,  as  amended.  Act  July  1,  1918, 
c.  114.)     Same;   temporary  promotion  of  lieutenants  and  en- 
signs. 

I<«utenants  (junior  grade)  and  ensigns  may  be  considered  eligible 
for  temporary  promotions  to  the  grades  of  lieutenant  and  lieutenant 
(junior  grade),  respectively,  without  regard  to  length  of  service  in 
grade.     (40  Stat.  86,  716.) 

.Act  May  22,  1917,  c.  20,  §  5,  of  which  this  section  formed  a  part,  was 
uAended  by  Act  July  1,  1918,  c.  114,  cited  above.    This  section  was  not  af- 
)|  l%cted  by  said  amendment.     For  other  parts  of  said  section  6,  see  ante,  | 

248ah,  post,  |§  2554a,  2554aa,  2554bb. 

§  2483ii.  (Act  July  1,  1918,  c.  114.)  Effect  of  amendment  of  Act 
May  22,  1917,  c.  114,  §§  4,  5. 
Nothing  contained  in  the  preceding  amendments  of  the  Act  of  May 
twenty-second,  nineteen  hundred  and  seventeen,  shall  be  construed  to 
reduce  the  pay  or  allowances  now  authorized  by  law  for  any  commis- 
sioned, warrant,  or  appointed  oflficer  or  any  enlisted  man  of  the  active 
or  retired  lists  of  the  Navy.     (40  Stat.  717.) 

This  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal  year  1919, 
dted  above.  Act  May  22,  1917,  c.  20,  §  5,  as  amended,  mentioned  in  this  sec- 
tion, is  set  forth  ante,  |$  2483g,  2483h,  24831,  post,  |§  2541d,  2554a,  2654aa, 
2654bb,  2901b. 

§  2483J.  (Act  May  22,  1917»  c.  20,  §  7.)  Temporary  additional  of- 
ficers in  Navy  and  Marine  Corps;  temporary  advancements  or 
promotions  not  to  prejudice  permanent  and  probationary  com- 
missions. 
The  permanent  and  probationary  commissions,  appointments, 
and  warrants  of  officers  shall  not  be  vacated  by  reason  of  their 
temporary  advancement  or  appointment,  nor  shall  said  officers 
be  prejudiced  in  their  relative  lineal  rank  in  regard  to  promotion 
in  accordance  with  the  Act  of  August  twenty-ninth,  nineteen  hun- 
dred and  sixteen:  Provided,  That  the  rights,  benefits,  privileges, 
and  gratuities  of  all  enlisted  men  of  the  Navy  and  Marine  Corps 
now  authorized  by  law  shall  not  be  lost  or  abridged  in  any  respect 
whatever  by  theit  acceptance  of  temporary  commissions  or  war- 
rants hereunder:  Provided  further.  That  no  person  who  shall  re- 
ceive a  temporary  appointment  shall  be  entitled  to  pay  or  allow- 
ances except  under  such  temporary  appointment:  And  provided 
further,  That  upon  the  termination  of  temporary  appointments  in 
a  higher  grade  or  rank  as  authorized  by  this  Act  the  officers  so 
advanced,  including  probationary  second  lieutenants,  warrant  offi- 
cers, clerks  to  assistant  paymasters,  and  enlisted  men  of  the  Navy 
and  Marine  Corps,  commissioned  and  warrant  officers  of  the  United 
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States  Coast  Guard,  shall  revert  to  the  grade,  rank,  or  rating  from 
which  temporarily  advanced,  unless  suoi  officers  or  enlisted  men 
in  the  meantime,  in  accordance  with  law,  become  entitled  to  pro- 
motion to  a  higher  grade  or  rank  in  the  permanent  Navy  or  Marine 
Corps,  in  which  case  they  shall  revert  to  said  higher  grade  or  rank 
and  shall,  after  passing  the  prescribed  examinations,  be  commis- 
sioned accordingly.     (40  Stat.  86.) 

See  note  to  t  2483k,  ante. 
§  2483k.  (Act  May  22,  1917,  c.  20,  §  8.)  Same;  time  of  contin- 
uance. '  ^ 
All  temporary  appointments  or  advancements  authorized  by  this 
.Act  shall  continue  in  force  only  until  otherwise  directed  by  the 
President  or  until  Congress  shall  amend  or  repeal  the  authoriza- 
tion for  the  increases  herein  provided  and  not  later  than  six  months 
after  the  termination  of  the  present  war.     (40  Stat.  86.) 

Soe  note  to  {  2483e,  ante. 
§  2483i.  (Act  May  22,  1917,  c.  20,  §  9.)  Same;  retired  rank  of 
officers  temporarily  advanced. 
Any  officer  of  the  permanent  Navy  or  Marine  Corps,  temporarily 
advanced  in  grade  "of  rank  in  accordance  with  the  provisions  of 
this  Act,  who  shall  be  retired  from  active  service  under  his  per- 
manent commission  while  holding  such  temporary  rank,  except 
for  physical  disability  incurred  in  line  of  duty,  shall  be  placed  on 
the  retired  list  with  the  grade  or  rank  to  which  his  position  in 
tlie  permanent  Navy  or  Marine  Corps  at  the  date  of  his  retirement 
would  entitle  him,  and  any  person  originally  appointed  temporarily, 
as  provided  in  this  Act,  shall  not  be  entitled  to  anv  rights  of  retire- 
ment, except  for  physical  disability  incurred  in  line  of  duty.  (40 
Stat.  86.) 

See  note  to  |  2483i!,  ante. 
§  2483m.  (Act  May  22,  1917,  c.  20,  §  12.)     Same;   bow  made. 

The  temporary  appointments  and  promotions  herein  authorized 
shall  be  made  by  the  President,  with  the  advice  and  consent  of  the 
Senate.    (40  Stat.  87.) 

See  note  to  i  2483g,  ante. 
§  2483n.  (Act  May  22,  1917,  c.  20,  §  13.)     Same;  act  not  to  reduce 
rank. 
Nothing  contained  in  this  Act  shall  operate  to  reduce  the  rank, 
pay,  or  allowances  that  would  have  been  received  by  any  person 
in  the  Navy,  Marine  Corps,  or  Coast  Guard  except  for  the  passage 
of  this  Act.     (40  Stat.  87.) 
See  note  to  %  2483s,  aote. 
§  2496.  (Act  March  3,  1871,  c.  117,  §  5.)     Medical  Corps;   appoint- 
ment of  passed  assistant  surgeons;   pay;   relative  rank. 
Promotion    ot    aaalatant    sunieonSv—       takes  rank  from  the  date  on  wbich  be 
Id   view   of   Comp.   St.   1916,   H   2496,       becomes    eUgible,    though    ezaminadoi 
2497,  as  to  rnnk  and  par  of  asBistant      be  delajed,  and  under  |  2S10  may  kIso 
BurBeona,   such   officer   at   the    end   ot      get  tbe  pa;  of  the  advanced  rank  from 
three  jeare'  service,  ii  eligible  to  pro-       auch    date.    Tonlon   t.    U.    S.,   51    Ct 
motion,    subject    to    examination,    and      CI.  87. 

§  2497.  (Act  Feb.  13,  1897,  c.  221.)     Medical  Corps;   commissions 
to  passed  assistant  surgeons;    promotions,  and  examinations 
therefor. 
Promotion    ot    assiatant    lurgeon.—       tskea  rank  from  the  date  on  which  he 
In  view   of   Comp.   St.  1916,   ||   2496,       becomea    eligible,    though    examinatioi 
2497,  as  to  rank  and  pa;  of  asaistant       be  delnjred,  and  under  |  2S40,  mar  also 
aurgeons,    such   officer   at   the    end   of       get  the  pay  of  the  advanced  rank  from 
three  yeara'  aervice  ia  eligible  to  pro-       such    date.    Toulon   t.    U.    8.,   51    Ct 
motion,    aubject    to    examinatioD,    and       OL  87. 
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Where  assistant  surs^eon  in  navy  fail-  advanced  rank  from  date  shown  in  cor- 
ed professionally  and  took  new  exami-  rected  commission.  Toulon  v.  U.  S.^ 
oadon,  and  commission  as  passed  as-  52  Gt.  Gl.  833. 

nstant  snrgeon  was  corrected,  he  was,  Cited    without    dellRite    appifoatlon^ 

in  view  of  Comp.   St.   1916,  §{  2497,  U.    a    v.    North   American    Oil    Con- 

2S38»  as  to  pay,  etc.,  entiUed  to  pay  of  soUdated  (D.  G.)  242  F.  723. 

§  2499.     [Repealed.] 

All  laws  relating:  to  the  Medical  Resenre  Gorps  are  repealed  by  a  provi- 
sion of  Act  July  1,  1918,  c.  114.    See  post,  |  2499a.  ^ 

§  2499a.  (Act  July  1,  1918,  c.  114.)     Medical  Reserve  Corps  and 
Dental  Reserve  Corps ;  laws  relating  to  repealed. 

That  all  laws  heretofore  enacted  by  Congress  relating  to  the  Medi- 
cal Reserve  Corps  and  Dental  Reserve  Corps  be,  and  the  same  hereby 
are,  repealed.     (40  Stat.  ^^08.) 

This  was  a  provision  bf  the  Naval  appropriation  act  for  the  fiscal  year  1919, 
dted  above.  It  was  accompanied  by  a  provision  that  members  of  said  Gorps 
might  be  enrolled  in  the  Naval  Reserve  Force,  set  forth  post,  §  2900^a 
(261^.       • 

Notes  of  Decisioiui 

ContruotioB    and   operation    of   re-  344,  aothorizins:  appointments  to  the 

VMlsd  statute8.^Act  March  4,   1913,  grade  of  acting  assistant  dental   sur- 

37  Stat.  903,  creating  a  Navy  Dental  geon  in  the  Navy  from  among  dental 

fieserve  Gorps,  did  not  repeal  the  pro-  graduates   in   civil  life.    30  Op.   Atty. 

Tiflon  of  Act  Aug.  22,  1912,  37  Stat.  Gen.  279. 

§  2510.     [Repealed  in  part] 

So  much  of  this  section  as  relates  to  the  Medical  Beserve  Gorps  was  re- 
pealed by  a  provision  of  Act  July  1, 1918,  c.  114,  ante,  |  2499a. 

§§  2511a-2511d.     [Amended  by  providing  substitutes  therefor.]  . 

These  sections,  which  were  provisions  of  the  Naval  appropriation  act  for 
the  fiscal  year  1917,  Act  Aug.  29,  1916,  c  417,  39  ^tat.  573,  574,  were  strick- 
en out,  and  substitutes  provided  therefor,  by  provisions  of  Act  July  1,  1918,. 
c  114,  post,  §1  2511e-2511i. 

§  2511e.  (Act  Aug.  29,  1916,  c.  417,  as  amended,  Act  July  1,  1918, 
c.  114.)     Naval  Dental  Corps;  officers;  number  and  appoint- 
ment 
The  President  of  the  United  States  is   hereby   authorized   to 
appoint  and  commission,  by  and  with  the  advice  and  consent  of 
the  Senate,  dental  officers  in  the  Navy  at  the  rate  of  one  for  each 
thousand  of  the  total  authorized  number  of  officers  and  enlisted 
men  of  the  Navy  and  Marine  Corps,  in  the  grades  of  assistant  den- 
tal surgeon,  passed  assistant  dental  surgeon  and  dental  surgeon, 
who  shall  constitute  the  Naval  Dental  Corps,  and  shall  be  a  part  ot 
the  Medical  Department  of  the  Navy.     Original  appointments  to 
the  Naval  Dental  Corps  shall  be  made  in  the  grade  of  assistant 
dental  surgeon  with  the  rank  of  lieutenant  (junior  grade),  and  all 
dental  officers  now  in  the  Dental  Corps  appointed  under  the  provi- 
sions of  the  Act  of  Congress  approved  August  twenty-second,  nine- 
teen hundred  and  twelve  (Statutes  at  Large,  volume  thirty-seven, 
page  three  hundred  and  forty-five),  or  under  the  provisions  of  the 
Act  of  Congress  approved  August  twenty-ninth,  nineteen  hundred 
and  sixteen  (Statutes  at  Large,  volume  thirty-nine,  page  five  hun- 
dred and  seventy-three),  or  who  may  hereafter  be  appointed,  shall 
take  rank  and  precedence  with  officers  of  the  Naval  Medical  Corps 
of  the  same  rank  according  to  the  dates  of  their  respective  commis- 
sions or  original  appointments,  and  all  such  dental  officers  shall  be 
eligible  for  advancement  in  grade  and  rank  in  the  same  manner  and 
under  the  same  conditions  as  officers  of  the  Naval  Medical  Corps 
with  or  next  after  whom  they  take  precedence,  and  shall  receive  the 
same  pay  and  allowslnces  as  officers  of  corresponding  rank  and 
length  of  service  in  the  Naval  Medical  Corps  up  to  and  including 
the  rank  of  lieutenant  commander :  Provided,  That  dental  surgeons 
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shall  be  eligible  for  advancement  in  pay  and  allowances,  but  not  in 
rank,  to  and  including  the  pay  and  allowances  of  commander  and 
captain,  subject  to  such  examinations  as  the  Secretary  of  the  Navy 
may  prescribe,  except  that  the  number  of  dental  surgeons  with  the 
pay  and  allowances  of  captain  shall  not  exceed  four  and  one-half 
per  centum  and  the  number  of  dental  surgeons  with  the  pay  and 
allowances  of  commander  shall  not  exceed  eight  per  centum  of  the 
total  authorized  number  of  dental  officers :  Provided  further.  That 
dental  surgeons  shall  be  eligible  for  advancement  to  the  pay  and 
allowances  of  commander  and  captain  when  their  total  active  serv- 
ice as  dental  officers  in  the  Navy  is  such  that  if  rendered  as  officers 
of  the  Naval  Medical  Corps,  it  would  place  them  in  the  list  of  medi- 
cal officers  with  the  pay  and  allowances  of  commander  or  captain, 
as  the  case  may  be:  And  provided  further^  That  dental  officers 
who  shall  have  gained  or  lost  numbers  on  the  Navy  list  shall  be 
considered  to  have  gained  or  lost  service  accordingly ;  and  the  time 
served  by  dental  officers  on  active  duty  as  acting  assistant  dental 
surgeons  and  assistant  dental  surgeons  under  provisions  of  law 
existing  prior  to  the  passage  of  this  Act  shall  be  reckoned  in  com- 
puting the  increased  service  pay  and  service  for  precedence  and 
promotion  of  dental  officers  herein  authorized  or  heretofore  ap- 
pointed.    (40  Stat.  708.) 

This  section,  and  the  four  sections  next  following:,  were  provisions  of  the 
Naval  appropriation  act  for  the  fiscal  year  191&,  dted  above.  These  sections 
were  preceded  by  an  amending  clause  as  follows:  **That  the  Act  approved 
August  twenty-ninth,  nineteen  hundred  and  sixteen,  entitled  'An  Act  m^iHiiff 
appropriations  for  the  naval  service  for  the  fiscal  year  ending  June  thirtieth, 
nifleteen  hundred  and  seventeen,  and  for  other  purposes'  (Statutes  at  Lar^e^ 
volume  thirty-nine,  chapter  four  hundred  and  seventeen,  pages  five  hundred 
and  seventy-three  and  five  hundred  and  seventy-four),  be,  and  the  same  is 
hereby,  amended  by  striking  out  all  of  said  Act  following  the  caption  'Naval 
Dental  Corps*  on  page  ^ve  hundred  and  seventy-three,  but  preceding  the 
caption  *Dental  Reserve  Oorps\  on  page  tre  hundred  and  seventy-four,  and 
by  substituting  therefor  the  following.'*  The  provisions  of  act  referred  to  in 
said  amendatory  clause  are  provisions  of  Act  Aug.  29,  1916^  c.  417,  39 
Stat.  673,  574,  which  were  set  forth  in  U.  S.  Comp.  St  1916,  as  if  2511a- 
2511d. 

§  251  If.  (Act  July  1,  1918,  c.  114.)    Same;  officers;  qualifications. 

All  appointees  authorized  by  this  Act  shall  be  citizens  of  the 
United  States  between  twenty-one  and  thirty-two  years  of  age,  and 
shall  be  graduates  of  standard  medical  or  dental  colleges  and  train- 
ed in  the  several  branches  of  dentistry,  and  shall,  before  appoint- 
ment, have  successfully  passed  mental,  moral,  physical,  and  pro- 
fessional examinations  before  medical  and  professional  examining 
boards  appointed  by  the  Secretary  of  the  Navy,  and  have  been 
recommended  for  appointment  by  such  boards:  Provided,  That 
hereafter  no  person  shall  be  appointed  as  assistant  dental  surgeon 
in  the  Navy  who  is  not  a  graduate  of  a  standard  medical  or  dental  . 
college.     (40  Stat.  709.) 

See  note  to  §  2511e. 

§  251  Ig.  (Act  July  1,  1918,  c.  114.)    Same;  officers;  retirement. 

Officers  of  the  Naval  Dental  Corps  shall  become  eligible  for  re- 
tirement in  the  same  manner  and  under  the  same  conditions  as 
now  prescribed  by  law  for  officers  of  the  Naval  Medical  Corps,  ex- 
cept that  section  fourteen  hundred  and  forty-five  of  the  Revised 
Statutes  of  the  United  States  shall  not  be  applicable  to  dental  ofti- 
cers,  and  they  shall  not  be  entitled  to  rank  above  lieutenant  com- 
mander on  the  retired  list,  or  to  retired  pay  above  that  of  captain 
(40  Stat.  709.) 

See  note  to  i  2511e. 
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§2511h.  (Act  July  1,  1918,  c.  114.)  Same;  officers;  permanent 
appointment  of  probationary  officers ;  retirement. 
All  dental  officers  now  serving  under  probationary  appointments  . 
shall  become  immediately  eligible  for  permanent  appointment  under 
the  provisions  of  this  Act,  subject  to  the  examinations  prescribed 
by  the  Secretary  of  the  Navy  for  original  appointment  as  dental 
officers,  and  may  be  appointed  assistant  dental  surgeon  with  the 
rank  of  lieutenant  (junior  grade)  to  rank  from  the  date  of  their 
probationary  appointments:  Provided,  That  the  senior  dental  offi- 
cer now  at  the  United  States  Naval  Academy  shall  not  be  displaced 
by  the  provisions  of  this  Act,  and  he  shall  hereafter  have  the  grade 
of  dental  surgeon  and  the  rank,  pay,  and  allowances  of  lieutenant 
commander,  and  he  shall  not  be  eligible  for  retirement  before  he 
has  reached  the  age  of  seventy  years,  except  for  physical  disability 
incurred  in  the  line  of  duty:  Provided  further.  That  no  dental 
officer  in  the  Navy  who  on  original  appointment  as  dental  officer 
was  over  forty  years  of  age  shall  be  eligible  for  retirement  before 
he  has  reached  the  age  of  seventy  years,  except  for  physical  dis- 
ability incurred  in  line  of  duty.  (40  Stat.  709.) 
Seel  note  to  §  2511e. 

§  251  li.  (Act  July  1,  1918,  c.  114.)    Same;  acts  repealed. 

All  Acts  or  parts  of  Acts  inconsistent  with  the  provisions  of  this 
Act  relating  to  the  Dental  Corps  of  the  Navy  are  hereby  repealed : 
Provided,  That  nothing  herein  contained  shall  be  construed  to  leg- 
islate out  of  the  service  any  officer  now  in  the  Medical  Department 
of  the  Navy  or  to  reduce  the  rank,  pay,  or  allowances  now  author- 
ized by  law  for  any  officer  of  the  Navy.    (40  Stat.  710.) 

Seef  note  to  §  2511e. 

§§  2512,  2512a.    [Repealed  in  part.] 

So  much  of  these  sectioDS  as  relate  to  the  Naval  Dental  Reserve  Corps  were 
repealed  by  a  provision  of  Act  July  1,  1918,  c.  114,  ante,  |  2499a. 

§  2519a.  (Act  June  15,  1917,  c.  29,  §  1.)     Nurse  Corps;   commu- 
tation of  quarters.  * 
Pay  of  the  Navy:     *    *    Members  of  Nurse  Corps   (female) 
who  shall  hereafter  be  paid  the  same  commutation  as  is  or  may  be 
allowed  members  of  the  Nurse  Corps  of  the  Army.    (40  Stat.  209.) 

This  was  a  provision  of  the  urgent  deficiency  appropriation  act  for  the  mil- 
itary and  naval  establishments  on  account  of  war  expenses  for  the  fiscal  year 
1917,  cited  above. 

§  2534.  (R.  S.  §  1386.)     Paymasters'  clerks,  when  allowed. 

Cited    without    definite    applloation, 

Seifert  v.  XJ.  S.,  52  Ct  Ci.  40. 

§  2535.  (R.  S.  §  1387.)     Paymasters'  clerks,  when  not  allowed. 

Cited    without    definite    applioation, 

Seifert  v.  U.  S.,  52  Ct.  CI.  40. 

§  2536.  (R.  S.  §  1388.)     Clerks  of  passed  assistant  and  assistant 
paymasters. 

Cited    without    definite    application, 
Seifert  v.  U.  S.,  52  Ct.  CI.  40. 

§  2537a.  (Act  March  3,  1915,  c.  83.)     Pay  clerks  and  acting  pay 
clerks;   appointment  and  qualifications;   pay,  allowances,  etc. 

Appointflieiit^*The   right   of   an   of-  priving  him  of  what  the  law  authorizes 

ficer  of  the  Navy  (which  includes  pay-  him  to  receive.    Katzer  v.  U.  S.,  52  Ct. 

master's    clerks)     to^    the    allowances  CI.  32. 

prescribed    by    statute    is    fixed,    and  This  section  changed  the  method  of 

the    appointing    power    cannot    attach  selection  of  pay  clerks  and  inaugurated 

conditions  which  have  the  effect  of  de-  a  system  for   the   creation  of   a  new 

(565) 


§  2537a  THE  NAVT  (Tit.  15 

corps,  but  did  not  create  a  right  to  the  executed  the  oath  of  office,  waa  from 

positions  so  established.    Seifert  v.  U.  that  date  "holding  appointment  in  ac- 

S.,  52  Ct.  CI.  40.  cordance  with  law,"  as  required  by  Act 

Compensation^— Plaintiff,    having    re-  June  24,  1910,  c  378.    Katzer  v.  U.  S., 

ported  to  the  havy   yard  as  ordered,  52  Ct.  CI.  82. 

and,  being  found  qualified,  accepted  the  CI  ted    without    definite    applloatlon, 

appointment  as  paymaster's  clerk  and  Ashton  y.  U.  S.,  61  Ct.  CI.  65. 

§  2537b.  (Act  March  3,  1915,  c.  83.)  Chief  pay  clerks;  rank,  pay, 
and  allowances. 

Appointment.— This    section   changed  a  right  to  the  positions  so  established, 

the  method  of  selection  of  pay  clerks  Seifert  v.  U.  S.,  52  Ct.  CI.  40. 

and  inaugurated  a  system  for  the  crea-  Cited    without    definite    applieation, 

tion  of  a  new  corps,  but  did  not  create  Ashton  t.  U.  S.,  61  Ct  CI.  65. 

§  2537c.  (Act  March  3,  1915,  c.  83.)  Number  of  chief  pay  clerks, 
pay  clerks,  and  acting  pay  clerks;  examinations  for  appoint- 
ment; limitation  as  to  age. 

Cited    without    definite    appiication, 

Ashton  V.  U.  S.,  51  Ct.  CI.  65;   Seifert 
V.  U.  S.,  52  Ct.  CI.  40. 

§  2541d.  (Act  May  22,  1917,  c.  20,  §  4,  as  amended.  Act  July  1, 1918, 
c.  114.)    Chaplains;  temporary  and  acting  chaplains. 

Temporary  chaplains  and  temporary  acting  chaplains  in  the  Navy 
may  be  appointed  for  service  during  the  period  of  the  war  in  the 
proportion  of  the  personnel  of  the  Navy  as  now  prescribed  by  ex- 
isting law.    (40  Stat.  85,  716.) 

This  section,  which  was  a  part  of  section  4  of  Act  May  22,  1917,  c.  20,  was 
amended  by  Act  July  1,  1918,  c.  114,  cited  above,  by  amending  the  first  part 
of  said  section,  which  is  set  forth  ante,  §  2483g,  and  by  adding  to  the  section  a 
new  proviso,  which  is  set  forth  post,  §  2901b.  This  section  was  not  affected 
by  the  amendatory  act 

§  2554a.  (Act  May  22,  1917,  c.  20,  §  5^  as  amended,  Act  July  1» 
1918,  c.  114.)    Warrant  officers;  temporary  appointments. 

Temporary  appointments  as  warrant  officers  of  the  Navy  may  be 
made  by  the"  Secretary  of  the  Navy.    (40  Stat.  86,  716.) 

Act  May  22,  1917,  c.  20,  fi  5,  of  which  this  section  forms  a  part,  waa  amended 
by  Act  July  1,  1918»  c.  114,  cited  above.  This  section  was  not  affected  by 
said  amendment  For  other  parts  of  said  section  6,  see  ante,  {§  2483h,  2483i» 
post,  §i  2554aa,  2554bb. 

§  2554aa.  (Act  May  22,  1917,  c.  20,  §  5,  as  amended,  Act  July  1^ 
1918,  c.  114.)    Chief  warrant  officera;  temporary  appointments. 

Temporary  appointments  as  chief  warrant  officers  may  be  made 
by  the  President  with  the  consent  of  the  Senate.    (40  Stat.  716.) 

This  section  was  added  by  amendment  to  Act  May  22,  1917,  c.  20,  §  5,  cited 
above,  by  Act  July  1,  1918,  c.  114,  also  cited  above.  For  other  parts  of  said 
section  5,  see  ante,  §§  2483h,  24831,  2554a,  post,  fi  2554bb. 

§  2554b.  (Act  May  22,  1917,  c.  20,  §  11.)  Additional  Marine  gun- 
ners, quartermaster's  clerks. 
The  appointment  of  thirty  marine  gunners,  thirty  quartermas- 
ter's clerks,  and  nine  clerks  to  assistant  paymasters,  additional  to 
the  number  now  prescribed  by  law,  and  the  temporary  appoint- 
ment of  eight  clerks  to  assistant  paymasters  for  the  war,  is  here- 
by authorized,  such  appointments  to  be  made  in  the  manner  now- 
provided  by  law.     (40  Stat.  87.) 

See  note  to  §  2554a,  ante. 

Section  13  of  said  Act  May  22,  1917,  c.  20,  provided  that  "nothing  con- 
tained in  this  Act  shall  operate  to  reduce  the  rank,  pay,  or  allowances  that 
would  have  been  received  by  any  person  in  the  Navy,  Marine  Corps,  or  Coast 
Guard   except  for  the  passage  of  this  Act." 
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§  2554bb.  (Act  May  22,  1917»  c.  20,  §  5,  as  amended,  Act  July  1, 

1918,  c.  114.)     Additional  marine  gunners  and  quartermaster 

clerks;    temporary  appointment. 

The  temporary  appointment  for  the  war  of  seventy-six  additional 

marine  gunners,  and  seventy-six  additional  quartermaster  clerks,  is 

authorized.    (40  Stat.  716.) 

Thifl  section  was  added  to  Act  May  22,  1917,  c.  20,  §  5,  cited  aboye,  by  the 
amendatory  act  of  July  1,  1918,  c.  114,  also  cited  above. 

§  2556a.  (Act  July  1,  1918,  c.  114.)     Machinists;  number. 

Pay  of  the  Navy:  *  *  As  many  machinists  as  the  President 
may  from  time  to  time  deem  necessary  to  appoint.    (40  Stat.  728.) 

This  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal  year 
1919,  dted  above.  It  supersedes  a  similar  provision  of  Act  June  15,  1917,  c. 
29,  §  1,  40  Stat.  210. 

§  2559a.  (Act  March  4,  1917,  c.  180.)     Warrant  officers ;  pay  on 
shore  duty. 
Hereafter  the  pay  of  warrant  officers  while  on  shore  duty  during 
the  fourth  three  years'  service  shall  be  $1,750  per  annum.     (39 
Stat.  1181.) 

This  was  a  proyision  of  the  naval  appropriation  act  for  the  fiscal  year  1918, 
dted  above. 

§  2571a.  (Act  July  1,  1918^  c.  114.)    Enlisted  men;  number  of  ap- 
prentice seamen. 

Pay  of  the  Navy:  *  *  Twenty-four  thousand  apprentice  sea- 
men under  training  at  training  stations  and  on  board  training  ships, 
at  the  pay  prescribed  by  law.    *    *    (40  Stat  728.) 

This  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal  year  1910, 
dted  above.  It  supersedes  a  similar  provision  of  Act  March  4,  1917,  c.  180, 
39  Stat  1181. 

§  2573ai/2.  (Act  July  1,  1918,  c.  114.)    Same;  increase  of  strength. 

The  authorized  enlisted  strength  of  the  active  list  of  the  Navy 
is  hereby  increased  from  eighty-seven  thousand  to  one  hundred  and 
thirty-one  thousand  four  hundred  and  eighty-five.     (40  Stat.  714.) 

This  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal  year  1919, 
dted  above. 

§  2573aa.  (Act  May  22,  1917»  c.  20,  §  1,  as  amended,  Act  July  1, 
1918,  c.  114.)     Same;  temporary  increase  in  strength.  , 

The  authorized  enlisted  strength  of  tlje  active  list  of  the  Navy  is 
hereby  temporarily  increased  from  one  hundred  and  thirty-one 
thousand  four  hundred  and  eighty-five  to  one  hundred  and  eighty- 
one  thousand  four  hundred  and  eighty-five ;  the  authorized  number 
of  apprentice  seamen  is  hereby  temporarily  increased  from  six  thou- 
sand to  twenty-four  thousand;  and  the  authorized  number  of  en- 
listed men  of  the  Flying  Corps  is  hereby  temporarily  increased 
from  three  hundred  and  fifty  to  ten  thousand :  Provided,  That  the 
phrase  "authorized  enlisted  strength,"  as  applied  to  the  personnel 
of  the  Navy,  shall  mean  the  total  number  of  enlisted  men  of  the 
Navy  authorized  by  law,  exclusive  of  the  Hospital  Corps,  appren- 
tice seamen,  those  sentenced  by  court-martial  to  discharge,  those 
detailed  for  duty  with  Naval  Militia,  those  furloughed  without  pay, 
enlisted  men  of  the  Flying  Corps,  and  those  under  instruction  in 
trade  schools :  Provided  further,  That  the  number  of  enlisted  men 
for  instruction  in  trade  schools  shall  not  at  any  time  exceed  four- 
teen thousand,  which  number  is  hereby  temporarily  authorized : 
Provided  further,  That  the  President  is  authorized,  at  any  time 
during  the  period  of  the  present  war,  when  in  his  judgment  it  be- 
comes necessary,  temporarily  to  increase  the  authorized  enlisted 
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strength  of  the  Navy,  as  provided  for  herein,  by  the  addition  of 
fifty  thousand  men.    (40  Stat.  84,  714.) 

This  section  was  amended  by  Act  July  1,  1918,  c.  114,  cited  above,  by  strik- 
ing out  the  section  as  originally  enacted,  and  substituting  therefor  the  provi- 
sions as  set  .forth  above.  Said  section,  as  originally  enacted,  read  as  follows: 
"The  authorized  enlisted  strength  of  the  active  list  of  the  Navy  is  hereby  tem- 
porarily increased  from  eighty-seven  thousand  to  one  hundred  and  fifty 
thousand,  including  four  thousand  additional  apprentice  seamen." 

§  2577a.  (Act  May  22,  1917,  c.  20,  §  3.)     Term  of  enlistment  in 
Navy  and  Marine  Corps  in  war. 

Enlistments  in  the  Navy  and  Marine  Corps,  during  such  time  as 
the  United  States  may  be  at  war,  shall  be  for  four  years  or  for  such 
shorter  period  or  periods  as  the  President  may  prescribe,  or  for  the 
period  of  the  present  war.    (40  Stat.  85.) 
See  note  to  fi  2573aa,  ante. 

§  2&78a.  (Act  April  25,  1917,  c.  6.)  Enlisted  men;  extension  of 
minority  enlistments. 
Hereafter  any  enlistment  for  minority  in  the  Navy  or  Marine 
Corps  may  be  extended  as  is  provided  by  law  for  extending  an  en- 
listment for  a  term  of  four  years,  under  similar  conditions  and  with 
like  rights,  privileges,  benefits,  and  obligations.     (40  Stat.  38.) 

This  was  an  act  entitled  "An  act  to  provide  for  the  extension  of  minority 
enlistments  in  the  naval  service/'  cited  above. 

§  2579a.     [Repealed  in  part.] 

So  much  of  this  section  as  authorized  the  payment  of  ^  to  postmasters  for 
each  recruit  secured  by  them  and  accepted  by  the  Navy  and  Marine  Corps  was 
repealed  by  Act  July  2,  1918,  c  117,  §  11,  40  StaL  754. 

§  2590a.     [Repealed.] 

This  section,  which  provided  for  honorable  discharges  of  men  serving:  under 
a  first  enlistment  after  one  year's  service  at  sea,  was  repealed  by  a  provision 
of  Act  March  4,  1917,  c  180.  Said  repealing  provision  provided  that  the 
repeal  should  not  apply  to  enlistments  under  the  provision  repealed. 


CHAPTER  TWO— GENERAL  PROVISIONS 
RELATING  TO  OFFICERS 

§  2619.  (Act  March  4,  1913,  c.  148.)     Credit  not  allowed  for  service 
as  midshipman  or  as  cadet. 

Cited    without    definite    application, 
Barber  v.  U.  S.,  50  Ct  CI.  250. 

§  2619a.  (Act  March  4,  1917,  c.  180.)  Examination  of  candidates 
for  appointment,  promotion  and  retirement. 
Hereafter  the  Secretary  of  the  Navy  may  authorize  the  senior  of- 
ficer present,  or  other  commanding  officer,  on  a  foreign  station  to 
order  boards  of  medical  examiners,  examining  boards,  and  retiring 
boards  for  the  examination  of  such  candidates  for  appointment,  pro- 
motion, and  retirement  in  the  Navy  and  Marine  Corps  as  may  be 
serving  in  such  officer's  command  and  may  be  directed  to  appear 
before  any  such  board.    (39  Stat.  1171.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1918, 
cite<l  above. 

§  2619b.  (Act  April  2,  1918,  c.  39.)  Dropping  from  rolls;  reap- 
pointment. 
The  President  is  hereby  authorized  to  drop  from  the  rolls  of  the 
Navy  or  Marine  Corps  any  officer  thereof  who  is  absent  from  duty 
without  leave  for  a  period  of  three  months  or  more,  or  who,  having 
been  found  guilty  by  the  civil  authorities  of  any  offense,  is  finally 
sentenced  to  confinement  in  a  State  or  Federal  penitentiary:    Pro- 
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vided,  That  no  officer  so  dropped  shall  be  eligible  for  reappoint- 
ment.   (40  Stat.  501.) 

This  was  an  act  entitled  **An  act  to  authorize  the  President  to  drop  from 
the  rolls  any  Mavai  or  Marine  Corps  officer  absent  without  leave  for  three 
DKMiths,  or  who  has  been  conyicted  of  any  offense,  punishable  by  confinement 
io  the  penitentiary  by  the  cItU  authorities,  and  prohibiting  such  officer's  re- 
appointment," cited  above. 

§  2619c.  (Act  Jan.  12,  1919»  c.  8.)     Sale  of  uniforms  and  equipment 
at  cost. 

Hereafter  uniforms,  accouterments,  and  equipment  shall,  upon 

the  request  of  any  officer  of  the  Navy  or  any  officer  of  the  Marine 

Corps  or  any  officer  of  the  Coast  Guard  while  operating  with  the 

.Vavy  or  any  midshipman  at  the  Naval  Academy  or  cadets  at  the 

Coast  Guard  Academy,  be  furnished  by  the  Government  at  cost, 

subject  to  such  restrictions  and  regulations  as  the  Secretary  of  the 

Navy  may  prescribe.    (40  Stat.  1054.) 

This  section  is  an  act  entitled  "An  act  providing  for  the  purchase  of  uniforms, 
acconterments,  and  equipment  by  officers  of  the  Navy,  Marine  Corps,  and 
Coast  Guard,  and  midshipmen  at  the  Naval  Academy  from  the  Government  at 
cost,"  cited  above. 


CHAPTER  THREE— RETIRED  OFFICERS 
AND  MEN  OF  THE  NAVY 

§2653.  (Act  Aug.  22,  1912,  c.  335.)     Active  duty;  pay,  etc.,  while 
employed  thereon. 

Olioer  of  mariM  oorpt^-ZThei  Seere-  master,  and  upon  such  assicrnment  he 

t&ry  of  the  Navy  exercised  his  author-  became  entitled  to  the  pay  and  allow- 

ity  properly  under  this  section  when  ances  herein  provided.    Jonas  v.  U.  S., 

^<i   assigned   a   retired   officer   of   the  60  Ct.  CI.  281. 
Marine  Corps  to  duty  as  post  quarter- 

I  2653c.  (Act  July  1,  1918,  c.  114.)     Active  duty;  officers  ordered 
on ;  promotion,  pay,  and  allowances. 
Hereafter,  during^  the  existence  of  war  or  of  a  national  emergency 
declared  by  the  President  to  exist,  any  commissioned  or  warrant 
officer  of  the  Navy,  Marine  Corps,  or  Coast  Guard  of  the  United 
States  on  the  retired  list  may,  in  the  discretion  of  the  Secretary  of 
the  Navy,  be  ordered  to  active  duty  at  sea  or  on  shore ;  and  any 
retired  officer  performing  such  active  duty  in  time  of  war  or  nation- 
al emergency,  declared  as  aforesaid,  shall  be  entitled  to  promotion 
on  the  retired  list  to  the  grade  or  rank,  not  above  that  of  lieutenant 
commander  in  the  Navy  or  major  in  the  Marine  Corps  or  captain  in 
the  Coast  Guard,  and  shall  thereafter  receive  the  pay  and  allow- 
ances thereof,  which  his  total  active  service  as  an  officer  both  prior 
and  subsequent  to  retirement,  in  the  manner  rendered  by  him, 
would  have  enabled  him  to  attain  in  due  course  of  promotion  had 
such  service  been  rendered  continuously  on  the  active  list  during 
the  period  of  time  last  past.    (40  Stat.  717.) 

This  section  and  tlie  section  next  following  were  parts  of  the  Naval  ap- 
propriation act  for  the  fiscal  year  1919,  cited  above. 

§  2653d.  (Act  July  1,  1918,  c.  114.)     Same;    temporary  advance- 
ment in  rank. 

During  the  existence  of  war  or  of  a  national  emergency,  declared 
as  aforesaid,  anv  commissioned  or  warrant  officer  of  the  Navy,  Ma- 
rine Corps  or  c5oast  Guard  of  the  United  States  on  the  retired  list, 
while  on  active  duty,  may  be  temporarily  advanced  to  and  com- 
missioned in  such  higher  grade  or  rank  on  the  retired  list,  not  above 
that  of  lieutenant  commander  in  the  Navy  or  major  in  the  Marine 
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Corps  or  captain  in  the  Coast  Guard,  as  the  President  may  deter- 
mine, and  any  officer  so  advanced  shall,  while  on  active  duty,  be 
entitled  to  the  same  pay  and  allowances  as  officers  of  like  grade  or 
rank  on  the  active  list :  Provided,  That  any  such  c9mmissioned  or 
warrant  officer  who  has  been  so  temporarily  advanced  in  grade  or 
rank  shall,  upon  his  relief  from  active  duty,  or  in  any  case  not  later 
than  six  months  after  the  termination  of  the  war  or  of  the  national 
emergency,  declared  as  aforesaid,  revert  to  the  grade  or  rank  on  the 
retired  list  and  to  the  pay  and  allowance  status  which  he  would  have 
held  had  he  not  been  so  temporarily  advanced:  Provided  further, 
That  nothing  in  this  Act  sdall  operate  to  reduce  the  pay  and  allow- 
ances now  allowed  by  law  to  retired  officers.     (40  Stat.  717.) 

See  note  to  fi  2653c. 

§  2659aa.  (Act  July  1,  1918,  c.  114.)     Call  into  active  service  of  re- 
tired enlisted  men ;  promotion ;  pay. 

Any  enlisted  man  of  the  Navy  or  Marine  Corps  upon  the  retired 
list  who  has  been  ordered  into  active^  service  since  April  sixth,  nine- 
teen hundred  and  seventeen,  or  who  may  hereafter  be  ordered  into 
active  service,  shall  be  eligible  for  promotion  and  he  shall  be  enti- 
tled to  the  pay  and  benefits  of  contmuous  service  of  such  rank  and 
for  such  length  of  time  as  he  is  or  has  been  employed  in  active  serv- 
ice, and  when  relieved  of  active  service  shall  retain  upon  the  retired 
list  the  rank  and  service  held  by  him  at  the  time  of  such  relief,  with 
the  pay  and  allowances  of  such  rank  oil  the  retired  list;  and  the 
accounting  officers  of  the  Treasury  are  hereby  directed  to  allow  in 
the  accounts  of  any  enlisted  man  of  the  Navy  or  Marine  Corps  who 
resigned  from  the  retired  list  in  order  to  reenlist  for  appointment 
in  a  higher  grade,  the  same  continuous  service  pay  and  the  benefits 
of  such  rank  to  which  he  may  have  been  appointed  upon  reenlist- 
ment,  as  if  his  service,  had  been  continuous,  and  any  diflference  in 
pay  from  the  date  of  reenlistment  shall  be  credited  to  his  account. 
(40  Stat.  719.) 

This  section  was  a  part  of  tlie  Naval  appropriation  act  for  the  fiscal  year 
1919,  cited  above. 


CHAPTER  FOUR— RANK  AND  PRECEDENCE, 
PROMOTION  AND  ADVANCEMENT 


.u^^^F 


Sec. 
OF  RANK  AND  PRECEDENCE 

2660a.  Relative  rank  of  Navy  and  Ar- 
my officers. 

2663.  Aid  or  executive  officer. 

2672a.  Officers  of  Corps  of  CivilJSngi- 
neers. 


OF  PROMOTION  AND  ADVANCE- 
MENT 

2685.  Physical  examination. 

2697e.  Recommendations    of   board   as 

to  promotion  of  officers. 
2697gg.  Mode  of  promotion   to  grades 
of  commander,  captain  and 
rear    admiral;      semiannual 

computation  by  Secretary  of 
Navy;    convening   board   of 
Rear  Admirals;    recommen- 
dations. 
2697h.  Promotion     of     captain,     com- 
mander,   or    lieutenant    com- 
mander. 


(570) 


Sec. 

2699a.  Existing  laws  as  to  promotions 
extended   to  advancements   to 
certain  ranks. 
2700.  Suspension    from    promotion    on 

failing  in  examination. 
2700a.  Promotion  laws  applicable  to  ad- 
vancement of  staff  officers. 
2700aa.  Same;    examinations. 
2701b.  Relative  position   of  officers  in 

Medical  Corps. 
2712.  Chief  machinists ;  rank,  pay,  etc. ; 
examination      for      promotion ; 
warrant   officers;     pay;     chief 
warrant   officers ;    appointment 
as  ensign. 
2715b.  Medals  of  honor;   to  whom  pre- 
sented. 
2715c.  Distinguished-service  medals ;   to 

whom  presented. 
2715d.  Navy    crosses;     to    whom    pre- 
sented. 
2715e.  Additional      pay      to     persons 
awarded  medals  or  crosses. 
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Sec.  Sec. 

2715f.  Bars  or  other  insignia  for  addi-  2715h.  Time  limit  on  award  of  medals, 

tional  acta  of  valor.  crosses,  or  other  devices. 

2715g.  Expenditure  for  medals,  crosses,  27151.  Awards  in  case  of  death. 

or  other  devices;    replacement  2715J.  Delegation    of    power    to    make 

of  lost  medals,  crosses,  or  de-  awards ;  rules  and  regulations. 

vices. 

OF  RANK  AND  PRECEDENCE 

§  2660a.  (Act  Oct.  6,  1917,  c.  105,  §  3.)     Relative  rank  of  Navy 

and  Army  officers. 

Brigadier  generals  of  the  Army  shall  hereafter  rank  relatively 

with  rear  admirals  of  the  lower  half  of  the  grade.     (40  Stat.  411.) 

This  was  a  proyision  of  section  3  of  an  act  entitled  "An  act  to  amend  an 
act  entitled  'An  act  to  authorise  the  estahlfshment  of  a  Bureau  of  War  Risk 
Insurance  in  the  Treasury  Department,'  approved  September  second,  nineteen 
hundred  and  fourteen,  and  for  other  purposes,"  cited  above. 

§  2663.  (R.  S.  §  1469.)     Aid  or  executive  officer. 

Dstlaa  of  ald^— An  aid  in  the  Navy  admiral  to  perform  for  him  strictly  per- 
is an  officer  legally  ordered  to  duty  sonal,  confidential,  and  routine  duties, 
with  an  admiral,  vice  admiral,  or  rear      Knox  ▼.  U.  S.,  52  Ct.  Gl.  22. 

§  2672a.  (Act  March  4,  1917,  c.  180.)  Officers  of  Corps  of  CivU 
Engineers. 

Officers  of  the  Corps  of  Civil  Engineers  hereafter  appointed  shall, 
from  the  date  of  their  original  appointment,  take  rank  anS  preced- 
ence with  Lieutenants  (junior  grade).    (39  Stat  1184.) 

This  was  a  prorision  of  the  naval  appropriation  act  for  the  fiscal  year  1918, 
cited  above. 

OF  PROMOTION  AND  ADVANCEMENT 

§  2685.  (R.  S.  §  1493.)     Physical  examination. 

Validity  of  promotlon^In  suit  to  re-  ed   (Comp.  St  1916,  f  2700),  plaintiff 

cover  the  difference  in  pay  of  a  ma-  was  not  promoted  in  grade  or  rank  pnr- 

chinist   and   a   chief   machinist  in   the  suant  to  law,  and  is  illegally   in    the 

Navy  the  grade  to  which  plaintiff  had  service.    Hooper  v.  U.  S.,  53  Ct.  CI.  90. 
been  promoted  from  date  of  rank  stated 

,  iu  commission,  held  that,  under  this  sec-  CKed    without    definite    application, 

tion  and  section  1505,  R.  S.,  as  amend-  Downes  y.  U.  S.,  52  Ct.  CI.  237. 

§  2697e.  (Act  Aug.  29,  1916,  c.  417.)  Recommendations  of  board 
as  to  promotion  of  officers. 

The  board  shall  recommend  for  promotion  a  number  of  officers 
in  each  grade  equal  to  the  number  of  vacancies  to  be  filled  in  the 
next  higher  grade  during  the  following  calendar  year:  Provided, 
That  no  officer  shall  be  recommended  for  promotion  unless  he 
shall  have  received  the  recommendation  of  not  less  than  six  mem- 
bers of  said  board.    (39  Stat  579.) 

This  section  was  repealed  in  part  by  a  provision  of  Act  May  22,  1917,  c. 
20,  §  14,  by  the  omission  therefrom  of  the  proviso  found  in  the  section  as  orig- 
inally enacted. 

See,  also,  note  to  §  2573aa. 

§  2697gg.  (Act  May  22,  1917,  c.  20,  §  6.)  Mode  of  promotion  to 
grades  of  oonunander,  captain  and  rear  admiral;  semiannual 
computation  by  Secretary  of  Navy;  convening  board  of  Rear 
Adxnirals ;   recommendations. 

During  the  period  of  the  present  war  the  computations  to  be  made 
by  the  Secretary  of  the  Navy  as  prescribed  by  the  act  of  August 
twenty-ninth,  nineteen  hundred  and  sixteen,  shall  be  made  semi- 
annually as  of  July  first  and  January  first  of  each  year  and  at  such 
other  times  as  he  may  deem  necessary;  and  the  Board  of  Rear 
Admirals  for  selection  for  promotion  prescribed  in  said  Act  may 
be  convened  at  such  times  as  the  exigencies  of  the  service  may 
require  and  shall  recommend  for  promotion  such  number  of  officers 
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as  the  Secretary  of  the  Navy  majr  prescribe  to  fill  vacancies  in  the 
several  grades  as  provided  by  existing  law.    (40  Stat  86.) 

See  note  to  §  2573aa« 

§  2697h.  (Act  Aug.  29,  1916,  c.  417,  as  amended,  Act  July  1,  1918, 
c.  114.)  Promotion  of  captain,  commander,  or  lieutenant  com- 
mander. 
On  and  after  June  thirtieth,  nineteen  hundred  and  twenty,  no 
captain,  commander,  or  lieutenant  commander  shall  be  promoted 
unless  he  has  had  not  less  than  two  years'  actual  sea  service  on  sea- 
going ships  in  the  grade  in  which  serving  or  who  is  more  than  fifty- 
six,  fifty,  or  forty-five  years  of  age,  respectively:  Provided,  That 
in  exceptional  cases  where  officers  are  specifically  designated  dur- 
ing war  or  national  emergency  declared  by  the  President  by  the 
Secretary  of  the  Navy  as  performing,  or  as  having  performed,  such 
highly  important  duties  on  shore  that  their  services  can  not  be  or 
could  not  have  been  spared  from  such  assignment  without  serious 
prejudice  to  the  successful  prosecution  of  the  war,  the  qualification 
of  sea  service  in  the  cases  of  those  officers  so  specifically  designated 
shall  not  apply  while  the  United  States  is  at  war,  or  during  a  na- 
tional emergency  declared  by  the  President,  or  within  two  and  one- 
half  years  subsequent  to  the  ending  of  such  war  or  national  emer- 
gency :  Provided,  That  the  qualification  of  sea  service  shall  not  ap- 
ply to  officers  restricted  to  the  performance  of  engineering  duty 
only:  Provided  further,  That  captains,  commanders,  and  lieuten- 
ant commanders  who  become  ineligible  for  promotion  on  account 
of  age  shall  be  retired  on  a  percentage  of  pay  equal  to  two  and  one- 
half  per  centum  of  their  shore-duty  pay  for  each  year  of  service: 
Provided  further,  That  the  total  retired  pay  shall  not  exceed  seven- 
ty-five per  centum  of  the  shore-duty  pay  they  were  entitled  to  re- 
ceive while  on  the  active  list.     (39  Stat.  579.    40  Stat.  717.) 

This  section  was  amended  by  Act  July  1, 1918»  c.  114,  cited  above,  by  insert- 
ing  therein  the  first  proviso,  as  set  forth  above. 

§  2699a.  (Act  July  1, 1918,  c.  114.)  Existing  laws  as  to  promotions 
extended  to  advancements  to  certain  ranks. 
The  provisions  of  existing  laws  with  reference  to  promotion  by 
selection  in  the  line  of  the  Navy  are  hereby  extended  to  include  and 
authorize  advancement  to  the  ranks  of  commander,  captain,  and 
rear  admiral  in  the  Staff  Corps  of  the  Navy  under  the  same  condi- 
tions in  all  respects  except  as  may  be  necessary  to  adapt  the  said 
provisions  to  such  Staff  Corps :  Provided,  That  boards  of  selection 
shall  in  each  case  be  composed,  when  practicable,  of  not  less  than 
five  members  of  the  corps  concerned  and  promotions  shall  be  made 
on  the  basis  of  fitness  alone  by  selection  from  among  the  officers 
of  the  rank  next  below:  Provided  further.  That  the  requirements 
for  sea  service  in  grade,  length  of  service  in  grade  and  maximum 
age  in  grade  for  promotion  shall  not  apply.     (40  Stat.  "718.) 

This  section  was  a  part  of  the  Naval  appropriation  act  for  the  fiscal  year 
1919,  cited  above. 

§  2700.  (R.  S.  §  1505,  as  amended,  Act  March  11,  1912,  c.  55.)     Sus- 
pension from  promotion  on  failing  in  examination. 

Construction    and    appllcatlon.^Thi8  his  fault,  and  was,  under  this  section, 

section  does  not  apply  where  the  officer  suspended  from  promotion  for  one  year, 

was  qualified  professionally,  but  failed  and  whose  second  examination,  without 

to     pass     his     physical     examination.  his   fault,   was   delayed   until   June    8, 

Downes  v.  U.  S.,  52  Ct.  CI.  237.  1910,  was  entitled,  under  |§  2838.  2840, 

Date   of   promotion.— Naval   warrant  to   pay    of   advanced    rate   from    dale 

officer,  entitled  under  Comp.  St.  1916,  when  he  became  entitled  to  take  second 

I  2712,  to  promotion  on  examination  examination,  .which  he   passed.    Smith 

on  March  3,  1909,  who  failed  at  exami-  v.  U.  S.,  50  Ct.  CI.  244. 

nation  May  17,  the  delay  being  without  Where  Congress  removes  all  the  diffi- 
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culties  encoimtered  in  pursuit  of  ad- 
TiDcement  in  rank  and  grade  according 
to  ezistiDg  law,  and  fixed  without  quali- 
fication an  officer's  status  as  that  of  a 
lieatenant  in  the  navy  to  take  rank 
from  January  1,  1004,  be  is  entitled  to 
tke  pay  provided  by  law  for  that  rank 
from  tiiat  date.  Williams  ▼.  U.  S.,  50 
a  a.  320. 

The  proper  date  of  eligibility  to  the 
higher  rank  when  promoted  is  six 
months  from  the  period  when  he  first 
became  eligible  to  such  promotion. 
Toulon  V.  U.  S.,  51  Ct.  CL  87. 


Validity  of  pronollen^-In  suit  to  re- 
cover the  difference  in  pay  of  a  ma- 
chinist and  a  chief  machinist  in  the 
Navy,  the  grade  to  which  plaintiff  had 
i>een  promoted  from  date  of  rank  stated 
in  commission,  held,  that  under  section 
1493,  R.  S.  (Comp.  St  1916»  8  2685), 
and  this  section,  plaintiff  was  not  pro- 
moted in  grade  or  rank  pursuant  to 
law,  and  is  illegally  in  the  service. 
Hooper  v.  U.  9.,  53  Ct  Ol.  00. 

Cited  without  doflnlta  applioatloR, 
Crapo  V.  tJ.  S.,  50  Ct  CI-  337. 


§  2700a.  (Act  March  4, 1917,  c.  180.)  Promotion  laws  applicable  to 
advancement  of  staff  officers. 
Hereafter  all  laws  relating  to  the  examination  of  officers  of  the 
Navy  for  promotion  shall  be  construed  to  apply  to  the  regular  ad- 
vancement of  staff  officers  to  higher  ranks  on  the  active  list,  the 
same  as  though  such  advancements  in  rank  were  promotions  to 
higher  grades :  Provided,  That  nothing  in  this  paragraph  shall  be 
construed  as  in  any  way  affecting  the  original  appointment  of  offi- 
cers to  the  Dental  Corps  as  provided  in  the  Act  approved  August 
twenty-ninth,  nineteen  hundred  and  sixteen,  making  appropriations 
for  the  naval  service  for  the  fiscal  year  ending  June  thirtieth,  nine- 
teen hundred  and  seventeen,  and  for  other  purposes,  and  the  time 
served  by  dental  surgeons  as  acting  or  acting  assistant  dental  sur- 
geons shall  be  reckoned  in  computing  the  increased  service  pay  and 
service  for  promotion  of  such  as  are  commissioned  under  said  Act. 
(39  Stat.  1182.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1918, 
dted  above. 
See,  also,  S  2700aa,  post 

§  2700aa.  (Act  May  22',  1917,  c.  20,  §  20.)    Same;  examinations. 

Hereafter  all  laws  relating  to  the  examination  of  officers  of  the 
Navy  for  promotion  shall  be  construed  to  apply  to  the  regular  ad- 
vancement of  staff  officers  to  higher  ranks  on  the  active  list  the 
same  as  though  such  advancements  in  rank  were  promotions  to 
higher  grades :  Provided,  That  examinations  for  such  staff  officers 
shall  not  be  required  except  for  such  regular  advancements  in 
rank:  Provided  further.  That  the  President  be,  and  he  is  hereby, 
authorized  to  direct  the  Secretary  of  the  Navy  to  take  such  action 
on  the  records  of  proceedings  of  naval  examining  boards  and  boards 
of  naval  surgeons  for  the  promotion  of  officers  of  the  Navy  as 
is  now  required  by  law  to  be  taken  by  the  President.  (40  Stat.  89.) 
See  ante,  §  2700a.    See,  also,  note  to  f  2573aa,  ante. 

§  2701b.  (Act  May  22,  1917,  c.  20,  §  17.)     Relative  position  of  of- 
ficers in  Medical  Corps. 

Nothing  contained  in  the  Act  of  August  twenty-ninth,  nineteen 
hundred  and  sixteen,  shall  operate  to  disturb  the  relative  position 
of  officers  in  the  Medical  Corps  with  reference  to  precedence  or 
promotion,  but  all  such  officers  otherwise  qualified  shall  be  ad- 
vanced in  rank  with  or  ahead  of  officers  in  said  corps  who  were 
their  juniors  on  the  date  of  said  Act  (40  Stat.  89.) 
See  note  to  |  257Saa,  ante. 
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§  2712.  (Act  March  3,  1909,  c.  255.)  Chief  machinists;  rank,  pay, 
etc.;  examination  for  promotion;  warrant  officers;  pay; 
chief  warrant  officers ;  appointment  as  ensign. 

Date  of   promotion.^Naval  warrant  and  whose  second  examination,  without 

officer,  entitled,  under  Gomp    St  1916,  his   fault,   was   delayed   until   June   8, 

§  2712,  to  promotion  on  examination  on  1910,  was  entitled  under  §§  2838,  2840, 

March  3,  1909,  who  failed  at  examina-  to    pay    of   advanced    rate    from    date 

tion  May  17,  the  delay  being  without  when  he  became  entitled  to  take  second 

his  fault,  and  was,  under  fi  2700,  sus-  examination,  which  he  passed.     Smith 

pended  from  promotion  for  one  year,  v.  U.  S.,  GO  Ct.  GL  244. 

§  2715b.  (Act  Feb.  4,  1919,  c.,14,  §  1.)  Medals  of  honor;  to  whom 
presented. 
That  the  President  of  the  United  States  be,  and  hf  is  hereby,  au- 
thorized to  present,  in  the  name  of  Congress,  a  medal  of  honor  to 
any  person  who,  while  in  the  naval  service  of  the  United  States, 
shall,  in  action  involving  actual  conflict  with  the  enemy,  distinguish 
himself  conspicuously  by  gallantry  and  intrepidity  at  the  risk  of  his 
life  above  and  beyond  the  call  of  duty  and  without  detriment  to 
the  mission  of  his  command  or  the  command  to  which  attached. 
(40  Stat.  1056.) 

This  section,  and  the  eight  sections  next  following,  are  an  act  entitled  "An 
act  to  provide  for  the  award  of  medals  of  honor,  distinguished-serrice  medals, 
and  Navy  crosses,  and  for  other  purposes,"  cited  above. 

§  2715c.  (Act  Feb.  4,  1919,  c.  14,  §  2.)  Distmguished-service  med- 
als ;  to  whom  presented. 
That  the  President  be,  and  he  hereby  is,  further  authorized  to 
present,  but  not  in  the  name  of  Congress,  a  distinguished-service 
medal  of  appropriate  design  and  a  ribbon,  together  with  a  rosette^ 
or  other  device  to  be  worn  in  lieu  thereof,  to  any  person  who,  w^hile 
in  the  naval  service  of  the  United  States,  since  the  sixth  day  of 
April,  nineteen  hundred  and  seventeen,  has  distinguished;  or  who 
hereafter  shall  distinguish,  himself  by  exceptionally  meritorious 
service  to  the  Government  in  a  duty  of  g^eat  responsibility.  (40 
Stat.  1056.) 

See  note  to  §  2715b,  ante. 

§  2715d.  (Act  Feb.  4,  1919,  c.  14,  §  3.)     Navy  crosses;   to  whom 
presented. 
That  the  President  be,  and  he  hereby  is,  further  authorized  to 
present,  but  not  in  the  name  of  Congress,  a  Navy  cross  of  appro- 
priate design  and  a  ribbon,  together  with  a  rosette  or  other  device 
to  be  worn  in  lieu  thereof,  to  any  person  who,  while  in  the  naval 
service  of  the  United  States,  since  the  sixth  day  of  April,  nineteen 
hundred  and  seventeen,  has  distinguished,  or  who  shall  hereafter 
distinguish,  himself  by  extraordinary  heroism  or  distinguished  serv- 
ice in  the  line  of  his  profession,  such  heroism  or  service  not  bein^ 
sufficient. to  justify  the  award  of  a  medal  of  honor  or  a  distin- 
guished-service medal.     (40  Stat.  1056.) 
See  note  to  |  2715b,  ante. 

§  2715e.  (Act  Feb.  4,  1919,  c.  14,  §  4.)  Additional  pay  to  persons 
awarded  medals  or  crosses. 
Each  enlisted  or  enrolled  person  of  the  naval  service  to  whom  is 
awarded  a  medal  of  honor,  distinguished-service  medal,  or  a  Navy 
cross  shall,  for  each  such  award,  be  entitled  to  additional  pay  at 
the  rate  of  $2  per  month  from -the  date  of  the  distinguished  act  or 
service  on  which  the  award  is  based,  and  each  bar,  or  other  suitable 
emblem  fir  insignia,  in  lieu  of  a  medal  of  honor,  distinguished- 
service  medal,  or  Navy  cross,  as  hereinafter  provided  for,  shall  en- 
title him  to  further  additional  pay  at  the  rate  of  $2  per  month  from 
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the  date  of  the  distinguished  act  or  service  for  which  the  bar  is 
awarded,  and  such  additional  pay  shall  continue  throughout  his  ac- 
tive service,  whether  such  service  shall  or  shall  not  be  continuous. 
(40  Stat.  1056.) 

See  note  to  f  2715b,  ante. 

§  2715f.  (Act  Feb.  4,  1919,  c.  14,  §  5.)     Bars  or  other  insignia  for 

additional  acts  of  valor. 
No  more  than  one  medal  of  honor  or  one  distinguished-service 
medal  or  one  Navy  cross  shall  be  issued  to  any  one  person;  but 
for  each  succeeding  deed  or  service  sufficient  to  justify  the  award 
of  a  medal  of  honor  or  a  distinguished*service  medal  or  Navy  cross, 
respectively,  the  President  may  award  a  suitable  bar,  or  other  suit- 
able emblem  or  insignia,  to  be  worn  with  the  decoration  and  the 
corresponding  rosette  or  other  device.     (40  Stat.  1056.) 

See  note  to  i  2715b,  ante. 

§  2715g.  (Act  Feb.  4,  1919,  c.  14,  §  6.)  '  Expenditure  for  medals, 
crosses,  or  other  devices;  replacement  of  lost  medals,  crosses, 
or  devices. 

The  Secretary  of  the  Navy  is'  hereby  authorized  to  expend  from 
the  appropriation  "Pay  of  the  Navy"  of  the  Navy  Department  so 
much  as  may  be  necessary  to  defray  the  cost  of  the  medals  of  honor, 
distinguished-service  medals,  and  Navy  crosses,  and  bars,  emblems, 
or  insignia  herein  provided  for,  and  so  much  as  may  be  necessary 
to  replace  any  medals,  crosses,  bars,  emblems,  or  msignia  as  are 
herein  or  may  heretofore  have  been  provided  for:  Provided,  That 
such  replacement  shall  be  made  only  in  those  cases  where  the 
medal  of  honor,  distinguished-service  medal,  or  Navy  cross,  or  bar, 
emblem,  or  insignia  presented  under  the  provisions  of  this  or  any 
other  Act  shall  have  been  lost,  destroyed,  or  rendered  unfit  for  use 
without  fault  or  neglect  on  the  part  of  the  person  to  whom  it  was 
awarded,  and  shall  be  made  without  charge  therefor.  (40  Stat. 
1056.)    , 

See  note  to  |  2715b,  ante. 

§  271Sh.  (Act  Feb.  4,  1919,  c.  14,  §  7.)  Time  limit  on  award  of 
medals^  crosses,  or  other  devices. 
Except  as  otherwise  prescribed  herein,  no  medal  of  honor,  dis- 
tinguished-service medal.  Navy  cross,  or  bar  or  other  suitable  em- 
blem or  insignia  in  lieu  of  either  of  said  medals  or  of  said  cross, 
shall  be  issued  to  any  person  after  more  than  five  years  from  the 
date  of  the  act  or  service  justifying  the  award  thereof,  nor  unless 
a  specific  statement  or  report  distinctly  setting  forth  the  act  or  dis- 
tinguished service  and  suggesting  or  recommending  official  recog- 
nition thereof  shall  have  been  made  by  his  naval  superior  through 
official  channels  at  the  time  of  the  act  or  service  or  within  three 
years  thereafter.     (40  Stat.  1057.) 

See  note  to  fi  2715b,  ante. 

§  27151.  (Act  Feb.  4,  1919,  c.  14,  §  8.)     Awards  in  case  of  death. 

In  case  an  individual  who  shall  distinguish  himself  dies  before 
the  making  of  the  award  to  which  he  may  be  entitled  the  award 
may  nevertheless  be  made  and  the  medal  or  cross  or  the  bar  or 
other  emblem  or  insignia  presented  within  five  years  from  the  date 
of  the  act  or  service  justifying  the  award  thereof  to  such  repre- 
sentative of  the  deceased  as  the  President  may  designate:  Pro- 
vided, That  no  medal  or  cross  or  no  bar  or  other  emblem  or  in- 
signia shall  be  awarded  or  presented  to  any  individual  or  to  the 
representative  of  any  individual  whose  entire  service  subsequent  to 
the  time  he  distinguished  himself  shall,  not  have  been  honorable: 
Provided  further.  That  in  cases  of  persons  now  in  the  naval  service 
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for  whom  the  award  of  the  medal  of  honor  has  been  recommended 
in  full  compliance  with  then  existing  regulations,  but  on  account  of 
services  which,  though  insufficient  fully  to  justify  the  award  of  the 
medal  of  honor,  appears  to  have  been  such  as  to  justify  the  award 
of  the  distinguished-service  medal  or  Navy  cross  hereinbefore  pro- 
vided for,  such  cases  may  be  considered  and  acted  upon  under  the 
provisions  of  this  Act  authorizing  the  award  of  the  distinguished- 
service  medal  and  Navy  cross  notwithstanding  that  said  services 
may  have  been  rendered  more  than  five  years  before  said  cases  shall 
have  been  considered  as  authorized  by  this  proviso,  but  all  consid- 
eration or  any  action  upon  any  of  said  cases  shall  be  based  exclu- 
sively upon  official  records  now  on  file  in  the  Navy  Department. 
(40  Stat.  1057.) 

See  Dote  to  (  2715b,  ante. 

§  271 5j.  (Act  Feb.  4,  1919,  c.  14,  §  9.)  Delegation  of  power  to 
make  awards;  rules  gnd  regulations. 
That  the  President  be,  and  he  hereby  is,  authorized  to  delegate, 
under  such  conditions,  regulations,  and  limitations  as  he  shall  pre- 
scribe, to  flag  officers  who  are  commanders  in  chief  or  commanding 
on  important  independent  duty  the  power  conferred  upon  him  by 
this  Act  to  award  the  Navy  cross ;  and  he  is  further  authorized  to 
make  from  time  to  time  any  and  all  rules,  regulations,  and  orders 
which  he  shall  deem  necessary  to  carry  into  effect  the  provisions  of 
this  Act  and  to  execute  the  full  purpose  and  intention  thereof.  (40 
Stat.  1057.) 

See  note  to  8  2716b,  ante. 


CHAPTER  FIVE— THE  NAVAL  ACADEMY 

Sec  Sec. 

2726bb.  Increase  of  number  of  midship-  2732a.  Qualifications ;  age. 

men ;     increase    of    appoint-  27S7a.  Academic  coarse ;  tempovary  le- 
ments  by  Secretary  of  JNavy.  duction. 

2726c.  Increase  of  number  of  midship-  2748a.  Professors      and      instructors^ 
men.  compensation. 

§  2726bb.*  (Act  March  4,  1917,  c.  180.)  Increase  of  number  of  mid- 
shipmen ;  increase  of  appointments  by  Secretary  of  Navy. 
Hereafter,  in  addition  to  the  appointment  of  midshipmen  to  the 
United  States  Naval  Academy,  as  now  prescribed  by  law,  the  Sec- 
retary of  the  Navy  is  allowed  one  hundred  appointments  annually, 
instead  of  twenty-five  as  now  prescribed  by  law,  to  be  appointed 
from  the  enlisted  men  of  the  Navy  who  are  citizens  of  the  United 
States,  and  not  more  than  twenty  years  of  age  on  the  date  of  en- 
trance to  the  Naval  Academy,  and  who  shall  have  served  not  less 
than  one  year  as  enlisted  men  on  the  date  of  entrance :  Provided, 
That  such  appointments  shall  be  made  in  the  order  of  merit  from 
candidates  who  have,  in  competition  with  each  other,  passed  the 
mental  examination  now  or  hereafter  required  by  law  for  entrance 
to  the  Naval  Academy,  and  who  passed  the  physical  examination 
before  entrance  under  existing  laws.    (39  Stat.  1182.) 

This  was  a  provisicMi  of  the  naval  appropriation  aot  for  the  fiscal  year  1918, 
cited  above. 

This  section  supersedes  so  much  of  U.  S.  Comp.  St.  1916,  S  2726b,    as 
lates  to  the  appointment  of  midshipmen  hj  the  Secretary  of  the  Navy. 
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§  2726c.  (Act  Dec.  20,  1917,  c.  5,  §  1.)  Increase  of  number  of 
midshipmen. 
Hereafter  there  shall  be  allowed  at  the  United  States  Naval  Acad- 
emy five  midshipmen  for  each  Senator,  Representative,  and  Delegate 
in  Congress,  one  for  Porto  Rico,  two  for  the  District  of  Columbia,  fif- 
teen appointed  each  year  at  large,  and  one  hundred  appointed  annually 
from  enlisted  men  of  the  Navy,  as  now  authorized  by  law.  (40 
Stat.  430.)  ^  ^ 

This  was  an  act  entitled  ''An  act  to  increase  the  number  of  midshipmen  at 
the  United  States  Naval  Academy,"  cited  above. 

Section  2  of  said  act  repeals  all  inconsistent  acts  and  parts  of  acts. 

Act  AprU  25,  1917,  c.  8,  40  SUt.  38,  authorized  the  appointment  of  one 
additional  midshipman  for  each  Senator,  etc.,  during  the  period  from  the  pas- 
sage of  the  act  until  Sept.  1,  1918. 

§  2732a.  (Act  May  14,  1918,  c.  73.)     Qualifications;   age. 

Hereafter  all  candidates  for  admission  to  the  Naval  Academ> 
must  be  not  less  than  sixteen  years  of  age  nor  more  than  twenty 
years  of  age  on  April  first  of  the  calendar  year  in  which  they  en- 
ter the  academy:  Provided,  That  the  foregoing  shall  not  apply 
to  candidates  for  midshipmen  designated  for  entrance  to  the  acad- 
emy in  nineteen  hundred  and  eighteen.     (40  Stat.  550.) 

This  section  was  an  act  entitled  "An  act  to  fix  the  age  limits  for  candi- 
dates for  admission  to  the  United  States  Naval  Academy,"  dted  above. 

§  2737a.  (Act  April  2,  1918,  c.  40.)     Academic  course  ^  temporary 
reduction. 

That  the  President  be,  and  he  is  hereby,  authorized,  until  August 

first,  nineteen  hundred  and  twenty-one,  to  reduce,  in  his  discretion, 

the  course  of  instruction  at  the  United  States  Naval  Academy  from 

four  to  three  years  and  to  graduate  classes  which  have  completed 

Buch  reduced  courses  of  instruction.     (40  Stat.  501.) 

This  was  an  act  entitled  "An  act  to  atitborizo  the  President  to  reduce  tem- 
porarily the  coarse  of  instruction  in  the  United  States  Naval  Academy,"  cited 
above. 

Act  March  4,  1917,  c.  180,  39  Stat.  1182,  contained  a  similar  provision, 
operative  for  two  years  from  the  date  of  its  enactment.  i 

§  2748a.  (Act  Aug.  29,  1916,  c.  417.)     Professors  and  instructors; 
compensation. 

The  Naval  appropriation  act  for  the  fiscal  year  1919,  Act  July  1,  1918,  c 
114,  40  Stat.  704,  under  the  heading  "Naval  Academy,"  contains  the  following 
appropriation:    "Pay  of  professors  and  others,  Naval  Academy:    Pay  of  pro- 
fessors and  instructors,  including  one  professor  as  librarian,  $235,000.     One 
swardmaster,  $1,700;    assistants:     one  $1,500;    one  $1,300;    headmaster  in 
physical  training,  $2,000;    instructors  in  physical  training:    one  $1,800;    two 
at  $1,500  each;   three  at  $1,300  each;   assistant  librarian,  $2,400;   cataloguer, 
$1,000;  shelf  assistants:  two  at  $1,200  each;  secretary  of  the  Naval  Academy, 
$2,500;  clerks:   two  at  $1,900  each;  two  at  $1,700  each;   two  at  $1,600  each, 
four  at  $1,400  each;  four  at  $1,200  each;    seven,  $1,100  each;   seven,  $1,000 
each;  draftsman,  $1,700;    surveyor,  $1,500;    services  of  organist  afa  chapel, 
$300;   captain  of  the  watch,  $1,460;    second  captein  of  the  watch,  $l,3p0; 
twenty-two  watchmen,  at  $1,160  each;  three  telephone  switchboard  operators, 
at  $660  each;   mail  messenger,  $1,100.    In  all,  pay  of  professors  and  others. 
Naval  Academy,  $329,460." 
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CHAPTER    SIX— VESSELS    AND    NAVY-YARD; 
AND  NAVAL  STATIONS 

2776a.  Salvage  iervice.  2804bbfibb.  Increaee     of    tsdUtiM    f< 
2781.  Kepalrs  on  hull  and  apara.  proof    and    teat   «f   on 

2781a.  Repaira ;    authority  to  order.  nance  material, 

2804bb.  Dry   docb  at  Boston;    dockini  2804f.  Building  of  veaaeia  in  yarda. 

rates.  2804ff.  Equipment  of  yarda. 

2804bbb.  Acquiaition  of  land  for  naval  2804g.  Leasea  of  water-frout  property, 

purposes  at  Cape  May.  2804h.  Pnrchaae  of  vemtda  for  tranapo 
2804bbbt>.  Faeilitiea  for  cooatruotion  of  tation  of  tnel. 

torpedo-boat  destroyera.  2804bh.  Selection     of     coal     landi    I 

§  2776a.  (Act  July  1,  1918,  c.  114.)     Salvage  service. 

Hereafter  the  Secretary  of  the  Navy  is  authorized  to  cause  ves 
sels  under  his  control  adapted  to  the  purpose,  to  afford  salvag 
service  to  public  or  private  vessels  in  distress:  Provided,  Tha 
when  such  salvage  service  is  rendered  by  a  vessel  specially  equip 
ped  for  the  purpose  or  by  a  tug,  the  Secretary  of  the  Navy  may  d« 
termine  and  collect  reasonable  compensation  therefor,  {40  Stai 
705.)  . 

Thia  vaa  a  provision  of  the  Naval  appropriation  act  for  the  fiscal  year  1911 
cited  above, 

§  2781.  (R.  S.  §  1538.)     Repairs  on  hulls  and  spars. 

The  limitations  imposed  by  ezistine  law  relative  to  repaira  to  vessels  of  tli 
navy  are  not  applicable  to  the  eTpenditures  of  funds  for  repairs  made  aval 
able  by  the  Naval  appropriation  act  for  the  fiscal  year  1919,  Act  July  1,  191) 
c.  114,  40  Stat.  704,  by  a  provision  of  said  act. 

§  2781a.  (Act  March  4,  1917,  c.  180.)  Repairs;  authority  to  ordei 
Nothing  herein  contained  shall  deprive  the  Secretary  of  the  Nav 
of  the  authority  to  order  repairs  of  ships  damaged  in  foreign  wa 
ters  or  on  the  high  seas,  so  far  as  may  be  necessary  to  bring  ther 
home.     (39  Stat.  1184.) 

Tbia  was  a  proriao  accompanying  appropriationB  for  the  construction  an 
repair  of  vessels  in  tbe  naval  appropriatiOD  act  for  the  fiscal  year  1918,  cite 

§  2804bb.  (Act  March  4,  1917,  c.  180.)  Dry  dock  at  Boston;  docb 
ing  rates. 
The  Secretary  of  the  Navy  is  hereby  authorized  to  enter  into  con 
tract  for,  the  use  by  the  United  States  Government  of  a  dry  doc 
at  Boston,  Massachusetts,  which  shajl  be  capable  of  docking  th 
largest  vessel  that  can  be  passed  through  the  locks  of  the  Panam 
Canal,  for  a  period  of  not  to  exceed  six  years  from  completion  c 
such  dock,  at  a  compensation  of  $50,000  per  annum  during  sai 
period  of  six  years,  the  right  of  the  United  States  Government  t 
the  use  of  said  dock  in  time  of  war  to  "be  prior  and  paramount 
Provided,  That  the  construction  of  said  dock  shail  be  undertake 
immediately  upon  entering  into  this  contract  and  shall  be  con 
pleted  within  thirty  months  thereafter:  And  provided  furthe 
That  said  contract  shall  provide  for  docking  rates  not  in  excess  < 
commercial  rates  and  for  such  other  conditions  as  may  be  pn 
scribed  by  the  Secretary  of  the  Navy  prior  to  entering  into  sai 
contract :  And  provided  further.  That  in  the  event,  dupng  the  sai 
contract  period  of  six  years,  the  necessities  of  the  fleet  require  th 
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docking  of  vessels  which  will  necessitate  a  charge  greater  than 

$50,000  per  annum,  the  Secretary  of  the  Navy  is  authorized  to  have 

vessels  docked  therein  at  a  rate  of  charge  not  greater  than  the  price 

stipulated  in  said  contract.    (39  Stat.  1180.) 

These  were  proyisioiis  of  the  naval  appropriatioii  act  for  the  fiscal  year  1918, 
cited  above. 

§  2804bbb.  (Act  Oct.  6,  1917,  c.  77,  as  amended,  Act  July  1,  1918, 
c.  114.)  Acquisition  of  land  for  naval  purposes  at  Cape  May. 
That  the  Secretary  of  the  Navy  be,  and  he  is  hereby,  authorized 
to  acquire,  by  purchase  or  condemnation,  including  all  easements, 
riparian  and  other  rights  appurtenant  thereto,  for  use  for  naval 
purposes,  the  tract  of  land  situate  at  Cape  May,  New  Jersey,  lying 
between  Princeton  and  Kansas  Avenues  and  the  water  front  and 
Cape  May  Avenue,  comprising,  exclusive  of  Pennsylvania  Avenue, 
which  intersects  the  tract  and  is  to  remain  a  public  thoroughfare, 
approximately  fifty-seven  and  seventy-three  one-hundredths  acres, 
or  such  enlarged  area  for  which  he  may  be  able  to  contract  within 
the  appropriation,  and  there  is  hereby  appropriated,  to  be  paid  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated,  for  the 
acquisition  of  said  property  and  of  all  easements,  riparian  and  other 
rights  appurtenant  thereto,  the  sum  of  $150,000:  Provided,  That 
the  Secretary  of  the  Navy  shall  authorize  the  payment  of  no  part  of 
this  sum,  except  for  perfecting  the  title  and  dredging  Cold  Spring 
Harbor  and  the  entrance  thereto,  in  order  to  make  it  more  available 
for  naval  purposes:  And  provided  further.  That  the  Secretary  of 
the  Navy  be,  and  he  is  hereby,  empowered  in  his  discretion  to  ac- 
quire, if  possible,  additional  acreage  without  increased  cost  and 
within  the  appropriation  herein  authorized,  and  to  exact  guarantees 
for  the  maintenance  of  the  electric  railway  now  running  through 
the  above-described  land ;  and  power  is  hereby  conferred  upon  the 
Secretary  of  the  Navy  to  condemn  the  said  tract  of  land  for  naval, 
aviation,  and  kindred  purposes  on  the  New  Jersey  coast  adjacent 
to  Cold  Spring  Harbor;  and  the  Secretary  of  the  Navy  is  hereby 
directed,  in  conducting  his  negotiations  with  the  Cape  May  Real 
Estate  Company,  to  maintain  intact  the  obligation  existing  between 
the  United  States  and  the  Cape  May  Real  Estate  Company,  execut- 
ed by  the  said  company  June  twenty-fifth,  nineteen  hundred  and 
seven ;  and  that  this  contract  shall  not  be  regarded  as  a  waiver  of 
either  the  obligation  of  the  company  or  the  rights  of  the  United 
States:  And  provided  further.  That  in  the  event  the  Secretary  of 
the  Navy  is  unable  satisfactorily  to  consummate  the  negotiations 
for  the  purchase  thereof  under  the  provisions  of  said  Act  approved 
October  sixth,  nineteen  hundred  and  seventeen,  the  President  is 
hereby  authorized  and  empowered  to  take  over  for  and  in  behalf  of 
the  United  States  the  immediate  possession  of  and  title  to  such 
land,  including  all  easements,  rights  of  way,  riparian  and  other 
rights  appurtenant  or  appertaining  thereto  deemed  by  him  to  be 
necessary  for  the. purposes  aforesaid,  and  to  make  compensation 
therefor  under  the  terms  and  provisions  of  the  legislation  contained 
in  this  Act;  and  the  appropriation  of  $150,000  appropriated  in  said 
Act,  approved  October  sixth,  nineteen  hundred  and  seventeen,  or 
so  much  thereof  as  may  be  necessary,  is  hereby  made  available  for 
the  payment  of  compensation  for  said  property  so  taken  over  by 
the  President.     (40  Stat.  344,  720.) 

This  section  was  amended  by  !Act  July  1,  1918,  c.  114,  cited  above,  by  adding 
thereto  the  last  proviso,  as  set  forth  above. 
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§  2804bbbb.  (Act  Oct.  6,  1917,  c.  79,  §  1.)  Facilities  for  construc- 
tion of  torpedo-boat  destroyers. 

The  President  is  hereby  authorized  and  empowered,  within  the 
amount  hereinbefore  authorized,  to  acquire  or  provide  facilities  ad- 
ditional to  those  now  in  existence  for  the  construction  of  torpedo- 
boat  destroyers,  their  hulls,  machinery,  and  appurtenances,  includ- 
ing the  immediate  taking  over  for  the  United  States  of  the  posses- 
sion of  and  title  to  land,  its  appurtenances  and  improvements,  which 
he  may  find  necessary  in  this  connection. 

That  if  said  lands  and  appurtenances  and  improvements  shall  be 
taken  over  as  aforesaid,  the  United  States  shall  make  just  compen- 
sation therefor,  to  be  determined  by  the  President,  and  if  the  amount 
thereof,  so  determined  by  the  President,  is  unsatisfactory  to  the 
person  entitled  to  receive  the  same,  such  person  shall  be  paid  sev- 
enty-five per  centum  of  the  amount  so  determined  by  the  President 
and  shall  be  entitled  to  sue  the  United  States  to  recover  such  fur- 
ther sum  as  added  to  said  seventy-five  per  centum  will  make  up 
sueh  amount  as  will  be  just  compensation  therefor,  in  the  man- 
ner provided  for  by  section  twenty-four,  paragraph  twenty,  section 
one  hundred  and  forty-five  of  the  Judicial  Code. 

Upon  the  taking  over  of  said  property  by  the  President  as  afore- 
said the  title  to  all  property  so  taken  over  shall  immediately  vest 
in  the  United  States.    (40  Stat.  371.) 

These  were  provisions  accompanying  an  appropriation  for  the  construction 
of  torpedo-boat  destroyers  in  the  urgent  deficiency  appropriation  act  for  the 
fiscal  year  1918,  cited  above. 

§  2804bbbbb.  (Act  April  26,   1918,  c.  64.)     Increase  of  facilities 
for  proof  and  test  of  ordnance  material. 
The  Secretary  of  the  Navy  is  hereby  authorized  to  expend  the 
sum  of  $1,000,000,  or  any  part  thereof,  in  his  discretion,  for  the  pur- 
pose of  increasing  the  facilities  for  the  proof  and  test  of  ordnance 
material,  including  necessary  buildings,  construction,  equipment, 
railroad,  and  water  facilities,  land,  and  damages  and  losses  to  per- 
sons, firms,  and  corporations  resulting  from  the  procurement  of  the 
land  for  this  purpose,  and  also  all  necessary  expenses  incident  to 
the  procurement  of  said  land :  Prov,ided,  That  if  such  lands  and  ap- 
purtenances and  improvements  attached  thereto,  can  not  be  pro- 
cured by  purchase  within  one  month  after  the  passage  of  this  Act 
the  President  is  hereby  authorized  and  empowered  to  take  over 
for  the  United  States  the  immediate  possession  and  title  of  such 
lands  and  improvements,  including  all  easements,  rights  of  way, 
riparian,  and  other  rights  appurtenant  thereto,  or  any  land  selected 
bv  him  to  be  used  for  the  carrying  out  of  the  purjposes  of  this  Act. 
That  if  said  land  and  appurtenances  and  improvements  shall  t)e 
taken  over  as  aforesaid,  the  United  States  shall  make  just  com- 
pensation therefor,  to  be  determined  by  the  President,  and  if  the 
amount  thereof  so  determined  by  the  President  is  unsatisfactory 
to  the  person  entitled  to  receive  the  same,  sucli  person  shall  be 
paid  seventy-five  per  centum  of  the  amount  so  determined  by  the 
President  and  shall  be  entitled  to  sue  the  United  States  to  recover 
such  further  sum,  as,  added  to  the  said  seventy-five  per  centum, 
will  make  up  such  amount  as  will  be  just  compensation  therefor, 
in  the  manner  provided  for  by  section  twenty-four,  paragraph  twen- 
ty, and  section  one  hundred  and  forty-five  of  the  Judicial  Code. 
Upon  the  taking  over  of  said  property  by  the  President  as  afore- 
said, the  title  to  all  such  property  so  taken  over  shall  immediately 
vest  in  the  United  States.     For  the  purposes  of  this  Act  there   is 
hereby  appropriated  out  of  any  money  in  the  Treasury  of  the  Unit- 
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ed  States  not  otherwise  appropriated  the  sum  of  $1,000,000,  or 
so  much  thereof  as  may  be  necessary :  Provided,  That  no  railroad 
shall  be  built  in  the  District  of  Columbia  under  this  Act,  until  Con- 
gress has  approved  the  point  from  which  such  road  may  start  and 
also  the  route  to  be  followed  in  the  District  of  Columbia.  (40 
Stat.  537.) 

This  was  an  act  entitled  "An  act  to  authorize  the  .Secretary  of  the  Navy 
to  increase  the  facilities  for  the  proof  and  test  of  ordnance  material,  and 
for  other  parposes,"  cited  above. 

See,  also,  second  note  under  preceding  section. 

Proclamations,  issued  under  this  section: 

June  10,  1918,  taking  possession  of  certain  described  land  in  Charles  county, 
Maryland,  and  in  King  George  county,  Virginia^  for  naval  proving  grounds. 

November  4, 1918,  taking  possession  of  certain  described  land  in  King  George 
county,  Virginia,  for  certain  naval  purposes. 

The  President  was  authorized  and  empowered  to  take  over  immediately  for 
the  United  States  possession  of  and  tiUe  to  each  and  all  of  certain  parcels 
of  land,  including  appurtenances  ahd  improvements,  for  the  acquisition  of 
which  authority  was  granted  and  for  which  appropriations  were  made  in  the 
Naval  Service  Appropriation  Act  for  the  fiscal  year  1919,  Act  July  1,  1918, 
c.  114,  40  Stat,  within  the  amounts  appropriated  therefor  therein,  by  a  pro- 
vision in  said  act.  Said  authority  was  accompanied  by  the  following  provisos: 
"Provided,  That  if  said  lands  and  appurtenances  and  improvements  shall  be 
taken  over  as  aforesaid,  the  United  States  shall  make  just  compensation  there- 
for, to  be  determined  by  the  President,  and  if  the  amount  thereof,  so  deter- 
mined by  the  President,  is  unsatisfactory  to  the  person  entitled  to  receive 
the  same,  such  person  shall  be  paid  seventy-five  per  centum  of  the  amount  so 
determined  by  the  President  and  shall  be  entitled  to  sue  the  United  States  to  re- 
cover such  further  sum  as  added  to  said  seventy-five  per  centum  will  make 
up  such  amount  as  will  be  just  compensation  therefor,  in  the  manner  pro- 
vided for  by  section  twenty-four,  paragraph  twenty,  section  one  hundred  and 
forty-five,  of  the  Judicial  Code:  Provided  further,  That  upon  the  taking  over 
of  said  property  by  the  President  as  aforesaid  the  title  to  all  property  so 
taken  over  shall  immediately  vest  in  the  United  States."  Said  act  made  appro- 
priations, among  others,  for  the  acquisition  of  land  for  sites  for  naval  air- 
craft stations,  for  the  Navy  Yard,  Washington,  D.  C,  for  the  Marine  recruit- 
ing station.  Port  Royal,  South  Carolina,  for  the  naval  magazine.  Lake  Den- 
mark, New  Jersey,  and  for  the  torpedo  station,  Newport,  Rhode  Island.  Pur- 
suant to  the  authority  conferred  by  said  provisions  the  President  issued  the 
following  proclamations:  August  7,  1918,  November  2,  and  November  4, 
1918,  taking  possession  of  certain  described  lands  for  the  purposes  enumer- 
ated in  said  proclamations  and  authorized  by  said  appropriation  act.       ' 

§  2804f.  (Act  March  4,  1917,  c.  180.)  Building  of  vessels  in  yards. 
The  Secretary  of  the  Navy  shall  build  any  of  the  vessels  herein 
appropriated  for  in  such  navy  yards  as  he  may  designate  should  it 
reasonably  appear  that  the  persons,  firms,  or  corporations,  or  the 
agents  thereof,  bidding  for  the  construction  of  any  of  said  vessels 
have  entered  into  any  combination,  agreement,  or  understanding, 
the  effect,  object,  or  purpose  of  which  is  to  deprive  the  Government 
of  fair,  open,  and  unrestricted  competition  in  letting  contracts  for 
the  construction  of  any  of  said  vessels :  Provided,  that  the  Secre- 
tary of  the  Navy  is  hereby  authorized  to  build  any  of  the  vessels 
herein  authorized  in  such  navy  yards  as  he  may  designate.  (39 
Stat.  1194.) 

This  section  and  the  section  next  following  were  provisions  accompanying  an 
appropriation  of  $115,000,000  for  the  purchase,  construction,  etc.,  of  ships,  ma- 
terial, etc.,  under  the  heading  "Naval  Emergency  Fund,"  in  the  naval  appro- 
priation act  for  the  fiscal  year  1918,  cited  above. 

§  2804ff.  (Act  March  4,  1917,  c.  180.)     Equipment  of  yards. 

In  the  event  the  Secretary  of  the  Navy  is  unable  to  secure  from 
the  private  shipbuilders  contracts  for  the  expeditious  construction 
of  the  ships  heretofore  authorized  at  a  fair  and  reasonable  price, 
the  sum  of  $12,000,000,  or  so  much  thereof  as  may  be  necessary,  is 
hereby  appropriated  to  enable  the  Secretary  of  the  Navy  to  equip 
the  navy  yards  with  suitable  and  necessary  machinery,  implements, 
building  lyays,  and  equipment  for  the  construction  of  such  of  said 
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vessels  as  may  be  assigned  to  navy  yards  tor  construction.     (39 
Stat.  1194.) 

See  note  to  §  2804f,  ante. 

§  2804g.  (Act  July  1, 1918,  c,  114.)  JLeases  ot  water-front  property. 
The  Secretary  of  the  Navy  is  authorized  in  leasing  water-front 
property  from  any  State  or  municipality  where  the  State  law  or  char- 
ter of  the  municipality  requires  that  the  improvements  placed  upon 
leased  lands  shall  at  the  termination  of  the  lease  become  the  property 
of  the  State  or  municipality,  to  provide,  as  a  part  or  all  of  the  con- 
sideration therefor,  that  improvements  placed  thereon  by  the  United 
States  shall  become  the  property  of  the  lessor  upon  the  expiration  of 
the  lease  or  any  renewal  thereof.     (40  Stat.  705.) 

This  section  was  a  part  of  the  Naval  appropriation  act  for  the  fiscal  year 
1919,  cited  above. 

§  2804h.  (Act  July  1,  1918,  c.  114.)  Purchase  of  vessels  for  trans- 
portation of  fuel. 
When,  in  the  opinion  of  the  President,  the  prices  asked  for  the 
charter  of  vessels  for  the  transportation  of  fuel  are  excessive,  he  is 
authorized  to  purchase  vessels  suitable  for  the  purpose,  and,  if  money 
is  not  otherwise  available,  to  pay  for  them  from  the  appropriation 
"Fuel  and  transportation."     (40  Stat.  730.) 

This  was  a  provision  accompanying  an  appropriation  for  fuel  and  the 
transportation  thereof  in  the  Naval  appropriation  act  for  the  fiscal  year  1919, 
cited  above. 

§  2804hh.  (Act  July  1,  1918,  c.  114.)  Selection  of  coal  lands  in 
Alaska. 
Fuel  and  Transportation:  Coal  and  other  fuel  for  steamers'  and 
ships'  use,  including  expenses  of  transportation,  storage,  and  handling 
the  same ;  maintenance  and  general  operation  of  machinery  of  naval 
fuel  depots  and  fuel  plants;  water  for  all  purposes  on  board  naval 
vessels;  and  ice  for  the  cooling  of  water,  including  the  expense  of 
transportation  and  storage  of  both,  $49,400,000,  $1,000,000  of  which, 
or  so  much  thereof  as  may  be  necessary,  may  in  his  discretion,  be 
used  by  the  Secretary  of  the  Navy  in  mining  coal,  or  contracting 
for  the  same  in  Alaska,  the  transportation  of  the  same,  and  the  con- 
struction of  coal  bunkers  and  the  necessary  docks  for  use  in  supply- 
ing ships  therewith ;  and  the  Secretary  of  the  Navy  is  hereby  author- 
ized to  select  from  the  public  coal  lands  in  Alaska  such  areas  as  may 
be  necessary  for  use  by  him  for  the  purposes  stated  herein.  (40 
Stat.  730.) 

This  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal  year  1919, 
cited  above. 


CHAPTER  SEVEN— -GENERAL  PROVISIONS  RE- 

LATINO  TO  THE  NAVY 

§  2805.  (R.  S.  §  1547.)     Regulations. 

Conflict  with   Stat utesy— This  section     contrary  to  existing  statutes.     30  Op. 
gives  no  authority  to  make  regulations      Atty.  Gen.  234. 

§  2808a.  (Act  March  4,  1917,  c.  180.)     Reserve  supplies. 

Reserve  material,  Navy :  For  procuring  apparatus  and  materials 
(other  than  ordnance  matecials  and  medical  stores),  as  a  war  re- 
serve necessary  to  be  carried  in  the  supply  departments  for  the  pur- 
pose of  fitting  out  vessels  of  the  fleet  and  merchant  auxiliaries  in 
time  of  war  or  when,  in  the  opinion  of  the  President,  a  national 
emergency  exists,  to  be  immediately  available  and  to  continue  avail- 
able until  expended,    *    *  :   Provided,  That,  to  prevenf  deterio- 
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ration  such  materials  shall  be  used  as  required  in  time  oi  pieace,  and 
when  so  used  reimbursement  shall  be  made  to  this  appropriation 
from  current  naval  appropriations  in  order  that  additional  stocks 
may  be  procured.    (39  Stat.  1183.) 

This  was  a  provision  of  the  Daval  appropriation  act  for  the  fiscal  year  1918, 
dted  above.  k 

§  2813CC.  (Act  Feb.  11,  1918,  c.  15.)     Detail. 

That  the  President  of  the  United  States  be,  and  he  is  hereby,  author- 
ized, in  his  discretion,  to  detail  to  assist  the  Dominican  Republic,  offi- 
cers and  enlisted  men  of  the  United  States  Navy  and  the  United  States 
Marine  Corps:    Provided,  That  officers  and  enlisted  men  so  detailed 
be,  and  they  are  hereby,  authorized  to  accept  from  the  Government 
of  the  Dominican  Republic  offices  under  said  Government  with  com- 
pensation and  emoluments  from  the  said  Dominican  Republic,  subject 
to  the  approval  of  the  President  of  the  United  States :    Provided  fur- 
ther. That  while^so  detailed  such  officers  and  enlisted  men  shall  receive, 
in  addition  to  the  compensation  and  emoluments  allowed  them  by  the 
pominican  Republic,  the  pay  and  allowances  of  their  rank  or  rating 
in  the  United  States  Navy  or  United  States  Marine  Corps,  as  the  case. 
^^y  be,  and  they  shall  be  entitled  to  the  same  credit,  while  so  serving, 
^or  longevity,  retirement,  foreign-service  pay,  and  for  all  other  pur- 
poses that  they  would  receive  if  they  were  serving  with  the  United 
^^^tes  Navy  or  Marine  Corps  in  said  Dominican  Republic.     (40 
^^t.  437.) 

^Thia  was  an  act  entitled  "An  act  to  authome  and  empower  officers  and  en- 
^^ted  men  of  the  Navy  and  Marine  Corps  to  serve  under  the  Government  of 
^e  Dominican  Republic,  and  for  other  purposes,"  cited  above. 

^  2813c.  (Act  Oct.  6,  1917,  c.  92.)     Extension  of  Act  May  18,  1917, 
c.  15,  §§  12,  13,  to  Navy. 

In  construing  the  provisions  of  sections  twelve  and  thirteen  of 
the  selective-draft  Act  approved  May  eighteenth,  nineteen  hun- 
dred and  seventeen,  the  word  "Army"  shall  extend  to  and  include 
"Navy"  ;   the  word  "military"  shall  include  "naval"  ;   "Article  of 
War"  shall  include  "Articles  for  the  Government  of  the  Navy"  ; 
the  words  "camps,  station,  cantonment,  camp,  fort,  post,  officers' 
or  enlisted  men's  club,"  in  section  twelve,  and  "camp,  station,  fort, 
post,  cantonment,  training,  or  mobilization  place,"  in  section  thir- 
teen, shall  include  such  places  under  naval  jurisdiction  as  the  Pres- 
ident may  prescribe,  and  the  powers  therein  conferred  upon  the  Sec- 
retary of  War  with  regard  to  the  military  service  are  hereby  con- 
ferred upon  the  Secretary  of  the  Navy  with  regard  to  the  naval 
service.    (40  Stat.  393.) 

This  was  an  act  entitled  "An  act  to  promote  the  efficiency  of  the  United 
States  Navy,"  dted  above. 

Sections  12  and  13  of  Act  May  18,  1917,  c  15,  referred  to  in  this  section, 
are  set  forth  ante,  §i  2019a,  2019b. 
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CHAPTER    EIGHT— PAY,    EMOLUMENTS,    AN! 
ALLOWANCES 


2S16a.  Additional  pay  of  gun  poiutera 

or  gun  cHptains. 
2817.  Increase    of    pay   for  length   ot 

2S18.  Service  psy ;  credit  to  officers 
appointed  from  civil  life. 

2820.  Increase  of  pay  at  ufEcers  on  sea 

duty,  or  on  shore  duty  beyond 
contiuental  limita  of  United 
States. 

2821.  Increase    of    pay    of    officers    on 

shore  duty  beyond  seas,  etc. 
2826.  AdditionB  to  pay  of  aids  to  rear- 
admirals. 

2337.  Commencement   of   pay;     officers 

promoted. 

2338,  Commencement   of   pay;     officers 

advanced  in  grade  and  rank  aft- 
er March  3.  1899. 

2S40,  In  cases  of  delayed  eiamination. 

2841a.  Advances;  officers  ordered  to 
and  from  sea  or  shore  duty  bc- 

2843.  [Superseded.] 

2S43a.  Mileage  in  lieu  of  actual  trarel- 

ing  expenses. 
2843aa.  Pay  and  allonancea  of  chiefs  of 

bureau  B. 
2845.  Mileage  to  officers  traveling  with- 
in United  States. 
2851.  Commutation  of  quarters  to  offi- 
cers on  shore. 


2851aa.  Assignment     ot     quarters      o 

commutation  thereof. 
285Sa.  Enlisted  men ;   ratings  establish 

ed ;  bsse  pay. 
2S56a.  Same ;     tempwary    increase    o 

pay. 
2857.  Additiooal  pay  tor  serving  as  fire 

men  and  coal-heavers. 
2867-2860.  [Repealed.] 
28(i9a.  Reimbursement   of    officers    am 
enlisted  men  of  Navy,  Marin 
Corps,   and   Coast   Guard    fo 
effects  lost,  .destroyed  or  dara 
aged  by  operations  of  war. 
2870.  Allowances,  on  death  of  officer  o 
en|istcd   man  to   widow,   or  de 
pendent  relative. 
2SS5a.  Rations;     extra     allowance     ti 
deck      force      standing      nigh 
watches. 
2886.  Rations; 
2,SS7aa.  Outfits 


1  first  c 


2S87b.  Commutation  of  rations;  goner 
al  courts-martial  prisoners. 

2887c  Same:  payment  to  caterers  oi 
death  of  desertion. 

2895a.  Pay  of  retired  chief  warrant  ol 

2895b.  Pay  of  retired  warrant  ofliceri 
2900a.  Abseuce  from   duty   on   accoun 

of  sickness  resultitig  from  mis 

conduct. 

§  2816a.  (Act  March  29,  1918,  c.  33.)     Additional  pay  of  gun  point 
era  or  gun  captains. 

During  the  period  of  the  present  war  any  enlisted  man  of  th< 
Navy  or  Marine  Coips  who  has  qualified,  or  who  may  hereaftei 
qualify,  as  a  gun  pointer  or  g^un  captain,  and  who  has  been,  or  maj 
hereafter  be,  detailed  as  gun  pointer  or  gun  captain  for  a  gun  of  tht 
class  for  which  qualified,  shall  be  entitled  to  the  additional  pay  now 
or  hereafter  provided  for  such  qualification  and  detail  while  tern 
porarily  absent  by  proper  authority  from  the  place  where  ordinari- 
ly required  to  perform  duty  under  such  detail,  or  while  performing 
temporary  duty  which  is  not  connected  with  such  detail  as  gur 
pointer  or  gun  captain.     (40  Stat.  500.) 

This  was  "An  act  to  authorize  the  payment  ot  gun  pointers  and  gun  captaim 

wbile  tcmiiorarily  absent  from  their  regular  stations,  and  for  other  purposes,' 

cited  above. 

§  2817.  (Act  May  13,  1908,  c.  166.)     Increase  of  pay  for  length  ol 
service. 
Lonsevlty    pay   in   general.^— A  naval 
officer  wlio  bas  been  paid  according  to 
an  erroneous  rating  given  him  by  the 
department  held  entitled  to  retain  the 


increased  pay  np  to  the  time  bis  rating 
was  corrected.  U.  S.  v.  United  State: 
Fidelity  &  Guaranty  Co.   (D.  C.)    24^ 

F.  310. 


§  2818.  (Act  March  3,  1899,  c.  413,  §  13.)     Service  pay;   credit  to 

ofhcers  appointed  from  civil  life. 

Construction  and  applleaflon,— A  na-  civilian    appointee.      U.    S.    t.    United 

vnl   officer  who   obtained   his   discharge  States  Fidelity  &  Guaranty  Co.  (D.  C.) 

as  an  enliated  man  two  days  before  his  244   F.  310. 

appointment,  with  such  appointment  in  Where  at  the  time  ot  retirement  from 

view,  held   not  entitled  to  rating  as  a  the   public  service   it  ia   the   iotentioii 
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of  the  party  leaving  the  service  to  re- 
enter the  service,  and  the  same  party, 
as  soon  as  he  can  do  so  thereafter, 
enters  the  service,  such  last  appoint- 
ment is  not  "from  civil  life."  Barber 
T.  U.  S.,  50  Ct.  CI.  250. 


An  officer  who  has  resigrned  in  good 
faith  is  entitled  on  reappointment  to 
be  credited  v^ith  five  years'  construc- 
tive service  under  this  section.  Guil- 
mette  v.  U.  S.,  52  Ct  CI.  219. 


§  2820.  (Act  May  13,  1908,  c.  166.)  Increase  of  pay  of  officers  on 
sea  duty,  or  on  shore  duty  beyond  continental  limits  of  United 
States. 


Constraotion   in   general.^— Service  in 

Alaska  is  "shore  duty  beyond  the  con- 
tinental  limits  of  the  United  States," 
and  an  officer  performing  service  there 


is  entitled  to  the  increased  pay  provid- 
ed for  such  service.  Downer  v.  U.  S., 
50  Ct  CI.  273. 


§  2821.  (Act  March  3,  1901,  c.  852.)     Increase  of  pay  of  officers  on 
shore  duty  beyond  seas,  etc. 

Constractlon     and     appilcation^— See 
Downer  v.  U.  S.,  50  Ct.  CI.  273. 


§  2826.  (Act  May  13,  1908,  c.  166.)     Additions  to  pay  of  aids  to 
rear-admirals. 


Aids  to  rear  admirals^— No  officer 
ftbove  the  rank  of  lieutenant  in  the  Na- 
vy is  entitled  to  pay  as  aid  to  a  rear  ad- 
miral under  this  act  and  prior  statutes 
aBrimilating  the  ranks  in  the  Army  and 
Navy  are  not  disturbed  by  said  act. 
Knoac  v.  U.  S.,  52  Ct.  CI.  22;  Craven  v. 
Same,  Id.  30;  McLean  v.  Same,  Id.; 
Tompkins  v.  Same,  Id.;  Palmer  v. 
Same,  Id.  31;  Chase  v.  Same,  Id.; 
Hehn  v.  Same,  Id.  32. 


Where  the  officer,  after  the  date  of 
eligibility  to  promotion  and  before  the 
date  of  his  commission  as  a  lieutenant 
commander,  served  as  an  aid  to  a  divi- 
sion commander  he  is  entitled  to  the 
additional  pay  as  aid,  as  during  the 
period  of  service  he  in  fact  held  the 
grade  of  lieutenant.  Downes  t.  U.  S., 
52  Ct.  CI.  237. 


§  2837.  (Act  June  22,  1874,  c.  392,  §  1.)     Commencement  of  pay; 
officers  promoted. 


Construction  and  application.— An  of- 
ficer's commission  determines  the  date 
it  was  intended  he  should  take  rank, 
and  lie  is  entitled  to  the  pay  and  al- 


lowances fixed  therefor  by  law  from 
said  date.  Crapo  v.  U.  S.,  50  Ct.  CI. 
337. 


§  2838.  (Act  March  4,  1913,  c.  148.)     Commencement  of  pay;  of- 
ficers advanced  in  grade  and  rank  after*  March  3,  1899. 


Construction  and  application  in  gen- 
oralw— As  rank  is  not  an  office,  where 
the  commission  issued  to  a  navid  officer 
shows  that  the  date  of  rank  is  incor- 
rect the  officer  cannot  recover  pay  from 
the  date  so  stated  in  virtue  of  this  sec- 
tion.    Toulon  V.  U,  S.,  51  Ct.  CI.  87. 

A  paymastlr's  clerk  under  the  old 
order,  when  commissioned  a  chief  pay 
clerk  pursuant  to  Act  March  3,  1915, 
c.  83  (Comp.  St.  1916,  §  2537a),  was 
not  "advanced  in  grade  or  rank  purBU- 
ant  to  law"  within  this  section.  Sei- 
fert  V.  U.  S.,  52  Ct.  CI.  40. 

Where  a  lieutenant  receives  addition- 
al pay  as  aid,  and  by  subsequent  execu- 
tive  action  pursuant  to  this  section,  he 
became  a  lieutenant  commander,  the 
sum  allowed  as  additional  pay  will  not 
be  set  off  against  the  claim  for  pay  for 
the  higher  grade,  because  by  that  act  he 
became  retroactively  and  construc- 
tively, but   not   in   fact,   a   lieutenant 


commander  during  that  period.    Downes 
v.  U.  S.,  52  Ct.  CI.  327. 

Previous  failure  In  examination.— Na- 
val warrant  officer,  entitled  under 
Comp.  St.  1916,  §  2712,  to  promotion 
on  examination  on  March  3,  1909,  who 
failed  at  examination  May  17,  the  de- 
lay being  without  his  fault,  and  was, 
under  §  2700,  suspended  from  promo- 
tion for  one  year,  and  whose  second  ex- 
amination, without  his  fault,  was  de- 
layed until  June  8,  1910,  was  entitled 
under  §§  2838,  2840,  to  pay  of  advanc- 
ed rate  from  date  when  he  became  en- 
titled to  take  second  examination,  which 
he  passed.  Smith  v.  U.  S.,  50  Ct.  CI. 
244. 

Where  a  lieutenant  eligible  for  pro- 
motion was  found  physically  disquali- 
fied, and  when  the  physical  defect  was 
remedied  was  nominated  as  a  lieuten- 
ant commander  from  the  date  when  the 
vacancy  occurred,  he  is  entitled  to  the 
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pay  of  the  higher  grade  for  conatructive  inatioa,  and  commiHaioa  as  passed  aa- 

servlce  from  the  date  of  eligibility  and  slstant  surgeon  vai  corrected,  he  vas, 

was   advanced   In   grade    "purausnt   to  in   view   o£   Comp.   St.   1016,   H   2497, 

law"  under  this  section.    Downea  v.  U.  2838,  entitled  to  pay  of  advanced  rank 

S..  52  Ct.  CI.  237.  from  date  shown  in  corrected  commis- 

Where  aBBiatant  surgeon  in  navj  fail-  sion.    Toulon  t.  U.  S.,  52  Ct.  CI.  333. 
ed  professionally  sDd  took  new  exam- 

§  2840.  (R.  S.  §  IS62.)     In  cases  of  delayed  examination. 
Construction  and  applioatian.— Naval      take    second    examination,    which    he 


,  entitled  under  Comp.  passed.  Smith  v.  U.  S.,  50  Ct.  CL  244, 
St.  1916.  i  2712,  to  promotion  on  ei-  In  view  of  Comp.  St.  1916.  |i  2406, 
antinatioD  on  March  3,  19D0,  who  failed  2497,  assistant  surgeon  at  the  end  of 
at  eiaminstioD  May  17,  the  delay  be-  three  years'  service,  is  eligible  to  pro- 
log without  bis  fauit,  and  was,  onder  motion,  subject  to  examination,  and 
i  2700.  suspended  from  promotion  for  takes  rank  from  the  date  on  which  he 
one  year,  and  whose  second  ezamina-  becomes  eligible,  though  examinatian 
tion,  without  his  fault,  was  delayed  un-  be  delayed,  and  under  i  2S40,  may  also 
til  Juoe  8,  1910,  was  entitled  under  J(  get  the  pay  of  the  advanced  rank  from 
2838,  2840  to  pay  of  advanced  rate  such  date.  Toulon  v.  U.  S.,  51  Ct  CL. 
from  date  when  he  became  entitled  to  67. 

§  2841a.  (Act  March  4,  1917,  c.  180.)    Advances;  officers  ordered 
to  and  from  sea  or  shore  duty  tteyond  seas. 
Hereafter  advances  of  pay  not  to  exceed  three  months'  pay  in 
any  one  case  may  be  made  to  officers  ordered  to  and  from  sea  duty 
and  to  and  from  shore  duty  beyond  the  seas,  under  such  regula- 
tions as  the  Secretary  of  the  Navy  may  prescribe.     (39  Stat,  llSl.) 
This  was  a  provision  of  the  naval  appropriation  aiA  for  the  fiscal  year  1918, 
cited  above. 

§  2843.     [Superseded.] 

This  section,  a  provision  of  Act  May  13,  1906,  C.  106,  35  Stat.  128,  pre- 
scribing the  pay  and  allowances  of  Chiefs  of  Bureaus  In  the  Navy  Department, 
was  superseded  by  a  provision  of  Act  July  1,  1018,  c  114,  post,  |  2843Ba. 

§  2843a.  (Act  June'SO,  1876,  c.  159.)  MUeage  in  lieu  of  actual  trav- 
eling expenses. 
So  much  of  the  act  of  June  sixteenth,  one  thousand  eight  hundred 
and  seventy-four,  making  appropriations  for  the  support  of  the 
Army  for  the  fiscal  year  endingf  June  thirtieth,  one  thousand  eight 
hundred  and  seventy-five,  and  for  other  purposes,  as  provides  that 
only  actual  traveling  expenses  shall  be  allowed  to  any  person  hold- 
ing employment  or  appointment  under  the  United  States  while  en- 
gaged on  public  business,  as  is  applicable  to  officers  of  the  Navy  so 
engaged,  is  hereby  repealed;  and  the  sum  of  eight  cents  per  mile 
shall  be  allowed  such  officers  while  so  engaged,  in  lieu  of  their  ac- 
tual expenses.    (19  Stat.  65.) 

See  Comp.  St.  1916,  note  under  R.  S.  S  15^.  on  PP-  *lTe,  4177. 
Effect  of  order.— The  rule  Is  well  set-  Travel   OK   public  liu  Bin  MS.— When    ( 

tied  that  the  terms  of  an  order  given  sick  officer,  while  convalescent.  Is  senl 
for  any  purpose  cannot  determine  the  borne  for  the  purpose  of, allowing  hint 
character  of  the  travel  or  the  service  to  regain  his  health,  it  is  sending  hm 
performed,  but  that  question  must  be  on  pubUc  business  within  the  meanini 
determined  from  the  particular  facts  in  of  the  law.  McCauley  v.  U.  8.,  50  Ct 
each  case,  McCauley  v.  U.  S.,  50  Ct.  CI.  106. 
CI.  105. 

§  2843aa.  (Act  July  1,  1918,  c.  114.)  Pay  and  allowances  of  chiefi 
of  bureaus. 
Hereafter  chiefs  of  bureaus  of  the  Navy  Department,  including  th< 
Judge  Advocate  General  of  the  Navy,  shall,  while  so  serving,  hav< 
corresponding  rank  and  shall  receive  the  same  pay  and  allowances  a; 
are  now  or  may  hereafter  be  prescribed  by  or  in  pursuance  of  lav 
for  chiefs  of  bureaus  of  the  War  Department  and  the  Judge  Advo 
cate  General  of  the  Army.     (40  Stat.  717.) 

This  secUon  was  a  part  of  the  Naval  appropriation  Ewt  for  th«  fiscal  yeai 
1919,  cited  above. 
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§  2845.  (Act  March  3,  1901,  c.  831.)    Mileage  to  officers  traveling 
witUn  United  States. 


Coistrvction  asd  application  In  gan- 

•ral^The  rule  is  well  aettied  that  the 
terms  of  an  order  given  for  any  pur- 
pose cannot  determine  the  character 
of  the  travel  or  the  service  performed, 
but  that  question  must  be  determii^ed 
from  the  particular  facts  in  each  case. 
McCauley  v.  U.  S.,  50  Ct.  CI.  105. 

A  regulation  of  a  department  is  not 
sufficient  to  change  the  plaintiff's  sta- 
tus, 80  as  to  bring  him  within  the  terms 
of  this  section.  Ashton  y.  U.  S.,  61 
Ct  a.  65. 


This  act  repealed  Rev.  St  |  1566, 
only  as  to  the  amount  per  mile  allowed 
for  mileage,  but  does  not  repeal  the 
provision* that  "no  officer  shall  be  paid 
mileage,  except  for  travel  actually  per- 
formed at  his  own  expense  and  in 
obedience  to  orders."  Katzer  v.  U.  S., 
52  Ct  CI.  32. 

"Officer  of  the  navy."— A  paymaster's 
clerk  is  not  an  "officer  of  the  navy"  en- 
titled to  mileage  pay,  within  the  mean- 
ing of  Act  March  3,  1001.  Ashton  v. 
U.  S..  51  Ct  CI.  65. 


§  2851.  (Act  March  3,  1901,  c.  852.)     Commutation  of  quarters  to 
officers  on  shore. 


Right  to  commutation  of  qoarters^— 

When  an  officer  serving  "beyond  the 
continental  limits  of  the  United  States" 
has  all  his  actual  and  necessary  ex- 
penses paid  by  the  United  States  while 


so  serving,  he  is  not  entitled  to  com- 
mutation of  quarters,  heat,  and  light 
during  the  period  of  said  service. 
Downer  v.  U.  S..  50  Ct  CI.  273. 


§  2851aa.  (Act  July  1,  1918,  c.  114.)     Assignment  of  quarters  or 
commutation  thereof. 

Hereafter  the  Secretary  of  the  Navy  may  determine  where  and 

wh^n  there  are  no  public  quarters  available  for  persons  in  the  Navy 

and  Marine  Corps,  or  serving  therewith,  within  the  meaning  of  any 

Acts  or  parts  of  Acts  relating  to  the  assignment  of  quarters  or 

commutation  therefor.     (40  Stat.  718.) 

This  section  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  dted  above. 

§  2855a.  (Act  Oct.  6,  1917,  c.  103.)  Enlisted  men;  ratings  estab- 
lished; base  pay. 
The  ratings  of  engineman,  first  class,  engineman,  second  class; 
blacksmith,  first  class,  blacksmith,  second  class ;  coppersmith,  first 
class,  coppersmith,  second  class;  pattern  maker,  first  class,  pat- 
tern maker,  second  class ;  molder,  first  class,  molder,  second  class ; 
chief  special  mechanic  and  special  mechanic,  first  class,  be,  and  they 
are  hereby,  established  in  the  artificer  branch  of  the  Navy  with 
the  following  rates  of  base  pay  per  month :  Engineman,  first  class, 
$45;  engineman,  second  class,  $40;  blacksmith,  first  class,  $65; 
blacksmith,  second  class,  $50;  coppersmith,  first  class,  $65;  cop- 
persmith, second  class,  $50;  pattern  maker,  first  class,  $65;  pat- 
tern maker,  second  class,  $50;  molder,  first  class,  $65;  molder,  sec- 
ond class,  $50;  chief  special  mechanic,  $127;  special  mechanic, 
first  class,  $80:  Provided,  That  the  base  pay  of  machinists'  mates, 
second  class,  and  water  tenders  be,  and  it  is  hereby,  increased  from 
$40  to  $45  per  month :  Provided  further.  That  all  the  aforesaid 
rates  of  pay  shall  be  subject  to  such  increases  of  pay  and  allow- 
ances as  are,  or  may  hereafter  be,  authorized  by  law  for  enlisted 
men  of  the  Navy :  And  provided  further,  That  appointments  or  en- 
listments in  the  said  ratings  may  be  made  from  enlisted  men  in  the 
Navy  or  from  civil  life,  respectively,  and  the  qualifications  of  candi- 
dates for  any  of  said  ratings  shall  be  determined  in  accordance  with 
such  regulations  as  the  Secretary  of  the  Navy  may  prescribe.  (40 
Stat.  397.) 

This  was  an  act  entitled  *'An  act  to  establish  certain  new  ratings  In  the 
United  States  Navy,  and  for  other  purposes,"  cited  above. 
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§  2856a.  (Act  May  22.  1917,  c.  20,  §  15.)     Same;    temporary  in- 
crease of  pay. 
Commencing  June   first,  nineteen   hundred  and   seventeen,  and 

continuing  until  not  later  than  six  months  after  the  termination 
of  tile  present  war,  all.  enlisted  men  of  the  Navy  of  the  United 
Stales  in  active  service  whose  base  pay  does  not  exceed  $21  per 
month  shall  receive  an  increase  of  $1.S  per  month;  those  whose 
base  pay  is  over  $21  and  does  not  exceed  $24  per  month,  an  increase 
of  $12  per  month;  those  whose  base  pay  is  over  S24  and  less  than 
$45  per  month,  an  increase  of  $8  per  month;  and  those  whose  base 
pay  is  $45  or  more  per  month,  an  increase  of  $6  per  month :  Provid- 
ed, Tliat  the  increases  of  pay  herein  authorized  shall  not  enter  into 
the  computation  of  continuous-service  pay:  Provided,  That  during 
the  continuance  of  the  present  war,  warrant  ofTiccrs,  petty  officers 
and  enlisted  men  of  the  United  States  Coast  Guard  shall  receive 
the  same  rates  of  pay  as  are  or  may  hereafter  be  prescribed  for 
corresponding  grades  or  ratings  and  length  of  service  in  the  Navy. 
(40  Stat.  87.) 

See  note  to  |  2573aa. 
§  2857.  (R.  S.  §  1570,  as  amended.  Act  March  29,  1918,  c.  32.)    Ad- 
ditional pay  for  serving  as  Bremen  and  coal-heavers. 
Every  seaman,  landsman,  or  marine  who  performs  the  duty  of  a 
fireman  on  board  any  vessel  of  war  shall  be  entitled  to  receive,  in 
addition  to  his  compensation  as  seaman,  landsman,  or  marine,  a 
compensation  at  the  rate  of  33  cents  a  day  for  the  time  he  is  em- 
ployed as  fireman.     (40  Stat.  499.) 
§§  2867-2869.     [Repealed] 

These  sections,  eonatituting  E.  S.  |S  288-290,  relating  to  the  payment  of 
compensation  to  officera,  petty  odictTs.  seamen,  etc.,  of  the  Navy  for  persnnal 
effects  lost  on  vesselB,  were  repealed  by  a  proTision  of  Act  Oct  6,  1917,  c.  S5. 
See  post.  $  2Stl9a. 

§  2869a.  (Act  Oct  6,  1917,  c.  85.)     Reimbursement  of  officers  and 
enlisted  men  of  Navy,  Marine  Corps,   and  Coast  Guard   for 
effects  lost,  destroyed  or  damaged  by  operations  of  war. 
That  the  Paymaster  General  of  the  Navy  be,  and  he  is  hereby, 

authorized  and  directed  to  reimburse  such  officers,  enlisted  men, 
and  others  in  the  naval  service  of  the  United  States  as  may  have 
suffered,  or  may  hereafter  suffer,  loss  or  destruction  of  or  damage 
to  their  personal  property  and  effects  in 'the  naval  service  due  to 
the  operations  of  war  or  by  shipwreck  or  other  marine  disaster  when 
such  loss,  destruction,  or  damage  was  without  fault  or  negligence 
on  the  part  of  the  claimant,  or  where  the  private  property  so  lost, 
destroyed,  or  damaged  was  shipped  on  board  an  unseaworthy  ves- 
sel by  order  of  an  officer  authorized  to  give  such  order  or  direct 
such  shipment,  or  where  it  appears  that  the  loss,  destruction,  or 
damage  of  or  to  the  private  property  of  the  claimant  was  m  conse- 
quence of  his  having  given  his  attention  to  the  saving  of  the  lives 
of  others  or  of  property  belonging  to  the  United  States  which  was 
in  danger  at  the  same  time  and  under  similar  circumstances.  And 
the  liability  of  the  Government  under  this  Act  shall  be  limited  to 
such  articles  of  personal  property  as  the  Chief  of  the  Bureau  of 
Navigation  of  the  Navy  Department,  with  reference  to  the  person- 
nel of  the  Navy,  or  the  major  general  commandant  of  the  ftlarine 
Corps,  with  reference  to  the  personnel  of  that  corps,  in  his  discre- 
tion^  shall  decide  to  be  reasonable,  useful,  and  proper  for  such  of- 
ficer, enlisted  man,  or  other  person  while  engaged  in  the  public 
service  in  line  of  duty,  and  the  certificate  of  said  chief  of  bureau  or 
major  general  commandant,  as  the  case  may  be,  shall  be  sufficient 
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voucher  for  and  shall  be  final  as  to  all  matters  necessary  to  the 
establishment  and  payment  or  settlement  of  any  claim  filed  here- 
under ;  and  the  action  of  the  said  chief  of  bureau  or  major  general 
commandant,  as  the  case  may  be,  upon  all  claims  arising  under  this 
Act  shall  be  final,  and  no  right  to  prosecute  a  claim  or  action  in  the 
Court  of  Claims  or  in  any  other  court  of  the  United  States,  or  be- 
fore any  accounting  officer  of  the  United  States,  or  elsewhere,  ex- 
cept as  herein  provided,  shall  accrue  to  any  person  by  virtue  of  this 
Act:  Provided,  That  the  liability  of  the  Government  under  this  Act 
shall  be  limited  to  such  articles  of  personal  property  as  are  required 
by  the  United  States  Naval  Regulations  and  in  force  at  the  time 
of  loss  or  destruction  for  such  officers,  petty  officers,  seamen,  or 
others  engaged  in  the  public  service  in  the  line  of  duty :   Provided 
further.  That  with  reference  to  claims  of  persons  in  the  Marine 
•  Corps  filed  under  the  terms  of  this  Act  the  paymaster  of  the  Marine 
Corps  shall  make  the  reimbursement  in  money,  and  the  quarter- 
master of  the  Marine  Corps  shall  make  the  reimbursement  in  kind 
herein  provided  for:  And  provided  further,  That  all  claims  now  ex- 
isting- under  this  Act  shall  be  presented  within  two  years  from  the 
passage  hereof  and  not  thereafter;    and  all  such  claims  hereafter 
arising  shall  be  presented  within  two  years  from  the  occurrence  of 
the  loss,  destruction,  or  damage:   And  provided  further,  That  the 
term   "in  the  naval  service,"  as  herein  employed,  shall  be  held  to 
include  service  performed  on  board  any  vessel,  whether  of  the  Navy 
or  not,  provided  the  claimant  is  serving  on  such  vessel  pursuant  to 
the  orders  of  duly  constituted  naval  authority :   And  provided  fur- 
ther. That  all  claimants  under  this  Act  shall  be  required  to  submit 
their  claims  in  writing  and  under  oath  to  the  said  Chief  of  the  Bu- 
reau of  Navigation  or  major  general  commandant,  as  the  case  may 
be:    And  provided  further,  That  claims  arising  in  the  manner  in- 
dicated in  this  Act  and  which  have  been  settled  under  the  terms  of 
previously  existing  law  shall  be  regarded  as  finally  determined  and 
^o  other  or  further  right  of  recovery  under  the  provisions  hereof 
shall  accrue  to  persons  who  have  submitted  such  claims  as  afore- 
said :  And  provided  further.  That  reimbursement  for  loss,  destruc- 
tion, or  damage  sustained  and  determined  as  herein  provided  shall 
^^  niade  in  kind  for  such  articles  as  are  customarily  issued  to  the 
service  and  shall  be  made  in  money  for  other  articles  at  the  valua- 
*^on  thereof  at  ,the  time  of  their  loss,  destruction,  or  damage :  And 
provided  further.  That  in  cases  involving  person^  in  the  Navy  re- 
imbursement in  money  shall  be  made  from  the  appropriation  "Pay 
^^  the  Navy,"  and  reimbursement  in  kind  shall  be  made  from  the 
appropriation  "Outfits  on  first  enlistment,"  and  in  cases  involving 
P^i'Sons  in  the  Marine  Corps  reimbursement  in  money  shall  be  made 
["■om  the  appropriation  "Pay,  Marine  Corps,"  and  reimbursement 
J^   kind  shall  be  made  from  the  appropriation  "Clothing,  Marine 
Corps,"  respectively,  current  at  the  time  the  claim  covering  such 
^^ss,  damage,  or  destruction  is  paid:    And  provided  further.  That 
^^  provisions  of  this  Act  shall  apply  to  the  personnel  of  the  Coast 
J^^ard  in  like  manner  as  to  the  personnel  of  the  Navy,  whether  the 
^^ast  Guard  is  operating  under  the  Treasury  Department  or  oper- 
^ting  as  a  part  of  the  Navy,  and  all  of  the  duties,  which,  under  this 
^^t,  devolve  upon  the  major  general  commandant  of  the  Marine 
^orps  with  reference  to  the  personnel  of  that  corps,  shall  devolve 
^Pon  the  captain  commandant  of  the  Coast  Guard,  and  in  cases  in- 
'^'^Iving  persons  in  the  Coast  Guard  reimbursement  in  money  shall 
^^  rnade  by  a  disbursing  officer  of  the  Coast  Guard  from  the  ap- 
propriation "Coast  Guard"  and  reimbursement  in  kind  shall  be  made 
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by  the  captain  commandant  from  the  appropriation  "Coast  Guard." 
(40  Stat.  389.) 

This  was  an  act  entitled  "An  act  to  provide  for  the  reimbursement  of  offi- 
cers, enlisted  men,  and  others  in  the  naval  service  of  the  United  States  for 
property  lost  or  destroyed  in  such  service,"  cited  above. 

This  section  also  repealed  R.  S.  §§  288-290,  and  Act  March  2,  1895,  a  190. 
See  notes  ante,  under  §§  2867-2869,  and  post,  under  §  6404. 

§  2870.  (Act  May  13,  1908,  c.  166,  as  amended.  Act  Aug.  22,  1912, 
c.  335,  and  Act  Oct.  6,  1917,  c.  89.)  Allowances,  on  death 
of  officer  or  enlisted  man  to  widow,  or  dependent  relative. 
Hereafter  immediately  upon  official  notification  of  the  death,  from 
wounds  or  disease  not  the  result  of  his  own  misconduct,  of  any  officer 
or  enlisted  man  on  the  active  list  of  the  Navy  and'  Marine  Corps,  or 
of  any  retired  officer  or  enlisted  man  serving  on  active  duty  during 
the  continuance,  of  the  present  war,  the  Paymaster  General  of  the 
Navy  shall  cause  to  be  paid  to  the  widow,  and,  if  no  widow,  to  the 
children,  and,  if  there  be  no  children,  to  any  other  dependent  relative 
of  such  officer  or  enlisted  man  previously  designated  by  him,  an 
amount  equal  to  six  months'  pay  at  the  rate  received  by  such  officer  or 
enlisted  man  at  the  date  of  his  death,  [less  seventy-five  dollars  in  the 
case  of  an  officer  and  thirty-five  dollars  in  the  case  of  an  enlisted  man, 
to  defray  expenses  of  interment,  and  the  residue,  if  any,  of  the  amount 
reserved]  shall  be  paid  subsequently  to  the  designated  person.  The 
Secretary  of  the  Navy  shall  establish  regulations  requiring  each  of- 
ficer and  enlisted  man  to  designate  the  proper  person  to  whom  this 
amount  shall  be  paid  in  case  of  death,  and  said  amount  shall  be  paid 
to  that  person  from  funds  appropriated  for  the  pay  of  the  Navy  and 
Marine  Corps.     (35  Stat.  128.    37  Stat.  329.    40  Stat.  392.) 

This  was  a  provision  accompanjing  various  provisions- relating  to  the  rates 
of  pay  of  officers  and  enlisted  men  in  the  naval  appropriation  act  for  the  fiscal 
year  1909,  cited  above. 

The  first  part  of  the  provision,  as  originally  enacted,  was  as  follows: 

"Hereafter  immediately  upon  official  notification  of  the  death  from  wounds 
or  disease  contracted  in  line  of  duty  of  any  officer  or  enlisted  man  on  the  ac- 
tive list  of  the  Navy  and  Marine  Corps  the  Paymaster-General  of  the  Navy 
shall  cause  to  be  paid  to  the  widow  of  such  officer  or  enlisted  man,  or  any  per- 
son previously  designated  by  him,"  continuing  to  the  end  of  the  paragraph  as 
set  forth  here. 

It  was  amended  to  read  as  set  forth  here  by  Act  Aug.  22,  1012,  c.  335,  also 
cited  above,  with  the  exception  of  the  words  "or  of  any  retire  officer  or  en- 
listed man  serving  on  active  duty  during  the  continuance  of  the  present  war," 
which  were  inserted  in  the  section  after  the  words  "on  the  active  list  of'  the 
Navy  or  Marine  Corps,"  by  Act  Oct  6,  1917,  c.  89,  last  cited  above.  Said 
Act  Oct.  6,  1917,  c.  89,  contained  the  following  preliminary  amendatory 
clause:  *'Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  paragraph  of  the 
Act  approved  August  twenty-second,  nineteen  hundred  and  twelve,  entitled 
*An  Act  making  appropriations  for  the  N^val  Service  for  the  fiscal  year  end- 
ing June  thirtieth,  nineteen  hundred  and  thirteen,  an(i  for  other  purposes,*  as 
amended  by  the  Act  of  March  third,  nineteen  hundred  and  fifteen,  which  pro- 
vides for  the  payment  of  six  fbonths'  gratuity,  to  the  widow  or  children  or 
other  previously  designated  dependent  relative  of  a  deceased  officer  or  enlisted 
man  on  the  active  list  of  the  Navy  and  Marine  Corps,  be,  and  the  same  is 
hereby,  amended,"  etc. 

Act  March  3,  1915,  c.  83,  referred  to  in  said  amendatory  clause,  was  super- 
seded by  a  provision  of  Act  Aug.  29,  1916,'  c.  417,  Comp.  St.  1916,  |  2870a, 
providing  that  no  deduction  for  i^neral  expenses  shall  be  made,  and  the 
bracketed  words  have  thus  been  superseded. 

Provision  for  the  payment  of  the  sum  of  $60  to  all  persons  serving  in  the 
military  or  naval  forces  of  the  United  States,  with  certain  enumerated  ex- 
ceptions, when  discharged  or  placed  upon  the  reserve  list,  is  made  by  9  1406 
of  the  Revenue  Act  of  1918,  ante,  §  2165a. 

§  2885a.  (Act  May  22,  1917,  c.  20,  §  21.)     Rations;  extra  allowance 
to  deck  force  standing  night  watches. 
During  the  continuance  of  the  present  war  an  extra  allowance  of 
one  ounce  of  coffee  or  cocoa,  two  ounces  of  sugar,  four  ounces  of 
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hard  bread  or  its  equivalent,  and  four  ounces  of  preserved  meat  or 
its  equivalent  shall  be  allowed  to  enlisted  men  of  the  deck  force 
when  standing  night  watches  between  eight  o'clock  postmeridian 
and  eight  o'clock  antemeridian.     (40  Stat.  90.) 
See  note  to  f  2573aa. 

§  2886.  (R.  S.  §  1585,  as  amended.  Act  Oct  6,  1917,  c.  102.)  Ra- 
tions; commutation  price. 
Forty  cents  shall  in  all  cases  be  deemed  the  commutation  price  of 
the  Navy  ration:  Provided,  however.  That  after  January  first, 
nineteen  hundred  and  eighteen,  the  commutation  price  shall  not  ex- 
ceed the  average  cost  of  the  ration  during  the  preceding  six  months, 
not  to  exceed  40  cents.    (40  Stat.  397.) 

This  section  was  amended  by  Act  Oct  6,  1917^  c.  102,  cited  above,  by  in- 
creasing the  commutation  price  of  the  navy  ration  from  30  to  40  cents,  and 
by  adding  the  proviso,  so  as  to  make  the  section  read  as  set  forth  here. 

§  2887aa.  (Act  July  1, 1918,  c.  114.)     Outfits  on  first  enlistment. 

Outfits  for  all  enlisted  men  and  apprentice  seamen  of  the  Navy  on 

first  enlistment,  at  not  to  exceed  $100  each.    (40  Stat.  707.) 

This  section  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 

§  2887b.  (Act  July  1,  1918,  c.  114.)     Commutation  of  rations;  gen- 
eral courts-martial  prisoners. 

The  Secretary  of  the  Navy  is  authorized  to  commute  rations  for 
such  general  courts-martial  prisoners  in  such  amounts  as  seem  to 
him  proper,  which  may  vary  in  accordance  with  the  location  of  the 
naval  prison,  but  which  shall  in  no  case  exceed  30  cents  per  diem  for 
each  ration  so  commuted.    (40  Stat  729.) 

This  section  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 

year  1919,  cited  above.    It  supersedes  a  similar  provision  of  Act  June  15,  1917, 

c.  29,  f  1,  40  Stat.  210.     . 

§  2887c.  (Act  July  1,  1918,  c.  114.)     Same;  payment  to  caterers  on 
death  or  desertion^ 

Provisions,  Navy :  For  provisions  and  commuted  rations  for  the 
seamen  and  marines,  which  commuted  rations  may  be  paid  to 
caterers  of  messes,  in  case  of  death  or  desertion,  upon  orders  of  the 
commanding  officers.    (40  Stat.  728.) 

This  section  was  a  provision  of  the  Naval  appropriationi  act  for  the  fiscal 
year  1919,  cited  above.  It  supersedes  a  similar  provision  of  Act  June  15,  1917, 
c  29,  f  1,  40  Stat  210. 

§  2895a.  (Act  April  10,  1918,  c.  49,  §  1.)  Pay  of  retired  chief  war- 
rant officers. 
Any  retired  chief  warrant  officer  who  has  been  on  active  duty 
since  August  twenty-ninth,  nineteen  hundred  and  sixteen,  or  who 
may  hereafter  perform  active  duty,  and  whose  record  is  creditable, 
shall,  during  such  time  as  he  has  been  or  may  hereafter  be,  on  ac- 
tive duty,  and  from  the  time  his  service  on  the  active  list  after  date 
of  commission,  plus  his  service  on  active  duty  while  on  the  retired 
list,  is  equal  to  six  years,  receive  the  pay  and  allowances  that  are 
now,  or  may  hereafter  be,  allowed  a  lieutenant  (junior  grade). 
United  States  Navy;  and  shall,  during  such  time  as  he  has  been, 
or  may  hereafter  be,  on  active  duty,  and  from  the  time  such  total 
service  is  equal  to  twelve  years,  receive  the  pay  and  allowances 
that  are  now,  or  may  hereafter  be,  allowed  a  lieutenant,  United 
States  Navy.    (40  Stat.  516.) 

This  section,  and  the  section  next  following,  were  an  act  entitled  "An  act  to 
regulate  the  pay  of  retired  chief  warrant  officers  and  warrant  officers  on 
active  duty,"  dted  above. 

§  2895b.  (Act  April  10,  1918,  c,  49,  §  2.)     Pay  of  retired  warrant 
officers. 
Any  retired  warrant  officer  who  has  been  on  active  duty  since 
August  twenty-ninth,  nineteen  hundred  and  sixteen,  or  who  may 
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hereafter  perform  active  duty,  and  whose  record  is  creditable,  shall, 
during  such  time  a&  he  has  been  or  may  hereafter  be  on  active  du- 
ty, and  from  the  time  his  service  on  the  active  list  after  date  of 
warrant,  plus  his  service  on  active  duty  while  on  the  retired  list,  is 
e(iual  to  twelve  years,  receive  the  pay  and  allowances  that  are  now 
or  may  hereafter  be  allowed  a  lieutenant  (junior  grade).  United 
States  Navy;  and  shall,  during  such  time  as  he  has  been  or  may 
hereafter  be  on  active  duty,  and  from  the  time  such  total  service  is 
equal  to  eighteen  years,  receive  the  pay  and  allowances  that  are 
now  or  may  hereafter  be  allowed  a  lieutenant.  United  States  Navy. 
(40  Stat  516.) 

See  note  to  §  2895a,  ante. 

§  2900a.  (Act  Aug.  29,  1916,  c.  417,  as  amended.  Act  July  1, 1918,  c. 
1 14.)  Absence  from  duty  on  account  of  sickness  resulting  from 
misconduct. 
Hereafter  no  officer  or  enlisted  man  in  the  Navy  or  Marine  Corps 
in  active  service  who  shall  be  absent  from  duty  on  account  of  in- 
jury, sickness  or  disease  resulting  from  his  own  intemperate  use  of 
drugs  or  alcoholic  liquors,  or  other  misconduct,  shall  receive  pay  for 
the  period  of  such  absence,  the  time  so  absent  and  the  cause  there- 
of to  be  ascertained  under  such  procedure  and  regulations  as  may 
be  prescribed  by  the  Secretary  of  the  Navy:  Provided,  That  an 
enlistment  shall  not  be  regarded  as  complete  until  the  enlisted  man 
shall  have  made  good  any  time  in  excess  of  one  day  lost  on  account 
of  injury,  sickness  or  disease  resulting  from  his  own  intemperate 
use  of  drugs  or  alcoholic  liquors,  or  other  misconduct.  (39  Stat 
580.   40  Stat.  717.) 

This  section  was  amended  by  Act  July  1,  1918,  c.  114,  cited  above,  by  in- 
serting therein  the  word  "injury,"  so  as  to  make  the  section  read  as  set  forth 
above. 
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§  2900V^a.  (Act  Aug.  29,  1916,  c.  417,  as  amended  by  Act  May  22, 

1917,  c.  18.)     Naval  Reserve  Force. 
(2)  Composition  of  force. 

The  Naval  Reserve  Force  shall  be  composed  ot  citizens  of  the 
United  States  who,  by  enrolling  under  regulations  prescribed  by  the 
Secretary  of  the  Navy  or  by  transfer  thereto  as  in  this  Act  provid- 
ed, obligate  themselves  to  serve  in  the  Navy  in  time  of  war  or  dur- 
ing the  existence  of  a  national  emergency,  declared  by  the  Presi- 
dent: Provided,  That  citizens  of  the  insular  possessions  of  the 
United  States  may  enroll  in  the  Naval  Auxiliary  Reserve.  Pro- 
vided further,  That  such  persons  who  are  not  citizens  of  the 
United  States,  but  who  have  or  shall  have  declared  their  intention 
to  become  citizens  of  the  United  States,  and  who  are  citizens  of 
countries  which  are  at  peace  with  the  United  States,  may  enroll 
in  the  Naval  Reserve  Force  subject  to  the  condition  that  they  may 
be  discharged  from  such  enrollment  at  any  time  within  the  discre- 
tion of  the  Secretary  of  the  Navy,  and  such  persons  who  may,  under 
existing  law,  become  citizens  of  the  United  States,  and  who  ren- 
der honorable  service  in  the  Naval  Resejrve  Force  in  time  of  war 
for  a  period  of  not  less  than  one  year  may  become  citizens  of  the 
United  States  without  proof  of  residence  on  shore  and  without 
further  requirement  than  proof  of  good  moral  character  and  certif- 
icate from  the  Secretarv  of  the  Navy  that  such  honorable  service 
was  actually  rendered.  "  (39  Stat.  58/.    40  Stkt.  84.) 

This  paragraph  was  amended  by  Act  May  22,  1017,  c  18,  cited  above,  by 
adding  thereto  the  last  proviso. 

(71/2)  (Act  July  1,  1918,  c.  114.)     Rccnrollmcnt, 

All  members  of  the  Naval  Reserve  Force  shall  be  eligible  for  re- 
enrollment  in  the  rank,  grade,  or  rating  held  on  the  termination  of 
their  last  enrollment.    (40  Stat  708.) 

This  paragraph  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  Act  Jnly  1,  1918,  c.  114. 

(11%)  (Act  July  1,  1918,  c.  114.)     Restriction  on  enrollment  or 
promotions. 

No  enrollments  or  promotions  shall  be  made  in  any  rank  or  grade 
above  that  of  lieutenant  commander,  except  as  herein  otherwise  pro- 
vided.   (40  Stat.  708.) 

This  paragraph  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  Act  July  1,  1918,  c.  114. 

(113/4)  (Act  July  1,  1918,  c.  114.)     Promotions. 

No  officer  of  any  class  of  the  Naval  Reserve  Force  shall  in  time 
of  peace  be  promoted  above  the  grade  of  lieutenant  commander,  but 
in  time  of  war  or  other  national  emergency  officers  of  the  Naval 
Reserve  Force  of  and  above  the  rank  of  lieutenant  commander  in 
active  service  shill  be  eligible  for  selection  for  promotion  to  the  next 
higher  grade  or  rank  by  the  same  board  of  officers  that  selects  offi- 
cers of  the  United  States  Navy  for  promotion  to  such  higher  ranks 
and  grades,  under  the  same  rules  and  regulations  as  apply  to  the 
selection  for  promotion  of  officers  of  the  United  States  Navy.  The 
promotion  of  officers  of  the  Naval  Reserve  Force  below  the  rank 
of  lieutenant  commander  shall  at  all  times  be  in  accordance  with 
such  regulations  as  the  Secretary  of  the  Navy  may  prescribe.  (40 
Stat.  711.) 

This  paragraph  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  Act  July  1,  1918,  c.  114. 

(11%)  (Act  July  1,  1918,  c.  114.)     Rank  and  precedence. 

When  on  active  duty  officers  of  the  Naval  Reserve  Force  shall 
take  precedence  among  themselves  and  with  other  officers  pf  the 
Supp.U.S.CoMP.'19— 38  (593) 
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naval  service  in  their  respective  grades  or  ranks  according  to  the 
dates  of  their  commissions  or  provisional  assignment  of  rank  in 
the  Naval  Reserve  Force :  Provided,  That  all  officers  of  the  Naval 
Reserve  Force  of  and  above  the  rank  of  lieutenant  commander  shall 
rank  with  but  after  officers  of  the  same  rank  or  grade  in  the 
United  States  Navy,  except  that  in  time  of  war  or  other  national 
emergency  such  officers  of  the  Naval  Reserve  Force  shall  have  a 
date  of  precedence  with  officers  of  the  United  States  Navy  as  of  the 
date  of  general  mobilization,  to  be  established  by  the  Secretary  of 
the  Navy:  Provided  further.  That  during  the  present  emergency 
the  date  of  precedence  of  all  officers  of  the  Naval  Reserve  Force 
shall  be  as  prescribed  by  the  Secretary  of  the  Navy.  (40  Stat.  711.) 
This  i>flrBgrapli  tvas  a  provision  of  the  NstbI  B.ppropria.tion  act  for  the  fiscal 
jear  1919,  Act  July  1,  191^  c.  114. 

(121/4)   (Act  July  1,  1918,  c.  114.)     Annual  retainer  pay. 

The  annual  retainer  pay  of  members  of  the  Naval  Reserve  Force, 
except  officers  in  the  Naval  Auxiliary  Reserve  and  transferred  mem- 
bers of  the  Pleet  Naval  Reserve,  after  confirmation  in  rank,  grade, 
or  rating,  shall  be  the  equivalent  of  two  months'  base  pay  of  the 
corresponding  rank,  grade,  or  rating  in  the  Navy,  but  the  highest 
base  pay  upon  which  the  retainer  pay  of  officers  of  the  Naval  Re- 
serve Force  shall  be  computed  shall  not  be  greater  than  the  base 
pay  of  a  lieutenant  commander.    (40  Stat.  710.) 

Thia  paragraph  was  a  proTision  of  the  Navnl  appropriation  act  for  the  fiscal 
year  1819.  Act  July  1,  1918,  c.  114. 

(12V8)   (Act  July  1,  1918,  c.  114.)     Limitation  on  retainer  pay. 

No  retainer  pay  of  jny  member  of  the  Naval  Reserve  Force  ex- 
cept those  enlisted  men  transferred  to  the  Fleet  Naval  Reserve  after 
sixteen  or  twenty  or  more  years'  naval  service  shall  be  in  excess  of 
the  amount  authorized  to  members  having  had  sixteen  years'  contin- 
uous service  therein.     (40  Stat.  711.) 


(12%)  (Act  July  1.  1918,  c.  114.)  Retirement  and  retainer  pay; 
computation. 
Service  in  the  Navy,  Marine  Corps,  National  Naval  Volunteers, 
and  Naval  Militia  shall  be  counted  as  continuous  service  in  the 
Naval  Reserve  Force,  both  for  the  purpose  of  retirement  and  of 
computing  retainer  pay.     (40  Stat.  710.) 

This  paragraph  was  a  proviaiou  of  the  Naval  appropriatiOD  act  [or  the  fiscal 
year  1919,  Act  July  1,'  1918,  c.  114. 

(151/a)   (Act  July  1,  1918,  c  114.)     Retirement 

No  member  of  the  Naval  Reserve  Force  shall  be  eligible  for  re- 
tirement other  than  for  physical  disability  incurred  in  line  of  duty. 
(40  Stat.  710) 

This  paragraph  waa  a  proriaion  of  the  Naval  appropriation  act  for  the  fiscal 
year  1M9,  Act  July  1,  1918.  c.  114. 

(18*^)   (Act  July  1,  1918,  c  114.)     Subjection  to  Navy  regulations ; 
uniform. 
Enrolled  members  of  the  Naval  Reserve  Force  when  in  active 
service  shall  be  subject  to  the  laws,  regulations,  and  orders  for  the 
government  of  the  Regular  Navy,  and  the  Secretary  of  the   Navj 
may,  in  his  discretion,  permit  the  members  of  the  Naval  Reserve 
Force  to  wear  the  uniform  of  their  respective  ranks,  grades,  or  rat- 
ings while  not  in  active  service,  and  such  members  shall,  for  any  act 
committed  by  them  while  wearing  the  uniform  of  their  respective 
(5'Ji) 
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ranks,  grades,  or  ratings,  be  subject  to  the  laws,  regulations,  and 
orders  for  the  government  of  the  Regular  Navy.     (40  Stat.  712.) 

,       This  paragraph  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  Act  July  1.  1918,  c.  114. 

(I914)  (Act  July  1,  1918,  c.  114.)     Pay  in  active  service. 

Members  of  the  Naval  Reserve  Force  when  employed  in  active 
service,  ashore  or  afloat,  under  the  Navy  Department  shall  receive 
the  same  pay  and  allowances  as  received  by  the  officers  and  enlisted 
men  of  the  Regular  Navy  of  the  same  rank,  grades,  or  ratings  and  of 
the  same  length  of  service,  which  shall  include  service  in  the  Navy, 
Marine  Corps,  Naval  Reserve  Force,  Naval  Militia,  National  Naval 
Volunteers,  or  Marine  Corps  Reserve.     (40  Stat.  712.) 

This  paragraph  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  Act  July  1,  1918,  c.  114. 

(22^4)  (Act  July  1,  1918,  c.  114.)     Active  service  in  time  of  peace. 

In  time  of  peace  the  Secretary  of  the  Navy  is  authorized,  in  his 
discretion,  to  order  any  member  of  the  Naval  Reserve  Force,  with 
his  consent,  who  has  been  confirmed  in  his  rank,  grade,  or  rating, 
to  perform  any  duty  afloat  for  any  period  of  time  for  which  his  serv- 
ices may  be  required:  Provided,  That  such  members  may  be  re- 
lieved from  duty  by  the  Secretary  of  the  Navy  at  any  time  and  shall 
upon  their  own  application  be  released  from  said  duty  within  four 
months  from  the  date  of  their  application  therefor.    (40  Stat.  711.) 

This  paragraph  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  Act  July  1,  1018,  c.  114. 

(221/2)  (Act  July  1,  1&18,  c.  114.)     Uniform  and  clothing  gratuity. 

The  uniform  gratuity  for  the  members,  other  than  officers,  of  each 
class  of  the  Naval  Reserve  Force  shall  be  the  same  as  that  prescrib- 
ed for  enlisted  men  of  the  Navy,  but  in  time  of  peace  the  Secretary 
of  the  Navy,  shall  prescribe  the  portion  of  the  clothing  gratuity  to 
be  issued  to  such  members,  other  than  officers,  of  the  Naval  Reserve 
Force.    (40  Stat.  711.) 

This  paragraph  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  Act  July  1,  1918,  c.  114. 

(22%)  (Act  July  1,  1918,  c.  114.)     Retainer  pay  in  time  of  peace 

while  on  active  duty. 

In  time  of  peace  no  member  of  any  class  of  the  Naval  Reserve 

Force  shall  be  entitled  to  retainer  pay  when  assigned  to  active  duty 

for  purposes  other  than  training.     (40  Stat.  711.) 

This  paragraph  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  Act  July  1,  1918,  c.  114. 

(22%)  (Act  July  1,  1918,  c.  114.)  Deduction  of  clothing  gratuity. 
No  part  of  the  clothing  gratuity  credited  to  members  of  the  Naval 
Reserve  Force  shall  be  deducted  from  their  accounts  where  said 
members  accept  or  have  accepted  temporary  appointments  in  the 
Navy  in  time  of  war  or  other  national  emergency.    (40  Stat.  711.) 

This  paragraph  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  Act  July  1,  1918,  c.  114. 

(261/8)  (Act  July  1,  1918,  c.  114.)     Clothing  gratuity. 

Outfits  on  first  enlistment :  *  *  For  the  clothing  gratuity  of  of- 
ficers and  other  members  of  the  Naval  Reserve  Force,  not  to  exceed 
$150  each  for  officers.    (40  Stat.  707.) 

This  paragraph  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  Act  July  1,  1918,  c  114. 

(595) 
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(26^/^)  (Act  July  1, 1918,  c.  114.)     Enrollment  of  members  of  Med- 
ical Reserve  Corps  and  Dental  Reserve  Corps. 

Members  of  the  Medical  Reserve  Corps  and  Dental  Reserve  Corps 
may  be  enrolled  in  the  Naval  Reserve  Force  in  their  present  grades 
and  ranks.     (40  Stat.  708.) 

This  paragraph  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  Act  July  1,  1918,  c.  114.  It  was  preceded  by  a  provision  repealing 
all  laws  relating  to  the  Naval  Medical  Reserve  Corps  and  the  Naval  Dental 
Reserve  Corps,  set  forth  ante,  §  2499a. 

(26%)  (Act  July  1,  1918,  c.  114.)     DisenroUment. 

Members  of  the  Naval  Reserve  Force  shdll  upon  reaching  the  age 
of  sixty-four  years  be  disenrolled  except  that  in  time  of  war  or  other 
national  emergency  such  members  of  the  Naval  Reserve  Force,  if  in 
active  service,  may  be  continued  therein  during  such  period  as  the 
Secretary  of  the  Navy  may  determine,  but  not  longer  than  six 
months  after  said  war  or  other  national  emergency  shall  cease  to 
exist.     (40  Stat.  711.) 

This  paragraph  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 

year  1919,  Act  July  1,  1918,  c.  114. 

FLEET  NAVAIi  RESERVE 

§  2900V2b.  (Act  Aug.  29,  1916,  c.  417,  as  amended  Act  April  25, 
1917,  c.  5,  and  Act  July  1,  1918,  c.  114.) 

(3)  Assignment  to  active  duty  for  training;  retainer  pay;  term  of 
service. 

The  Secretary  of  the  Navy  is  authorized  to  assign  any  member 
of  the  Fleet  Naval  Reserve  to  active  duty  for  training,  upon  the  ap- 
plication of  such  member,  but  any  member  who  has  failed  to  per- 
form three  months'  active  service  with  the  Navy  in  any  term  of 
enrollment  shall,  on  the  next  reenrollment,  receive  retainer  pay  at 
the  rate  of  $12  per  annum  until  such  time  as  he  shaJl  have  com- 
pleted three  months'  active  service.  The  three  months'  active 
service  with  the  Navy  may  be  taken  in  one  or  more  periods,  at 
the  election  of  the  member:  Provided,  That  no  member  shall  be 
entitled  to  travel  allowance  unless  the  period  of  such  active  service 
is  for  not  less  than  one  month,  or  unless  specifically  provided  for  by 
such  regulations  as  may  be  prescribed  by  the  Secretary  of  the 
Navy.     (39  Stat.  590.    40  Stat.  37.) 

This  paragraph  was  amended  by  Act  April  25,  1917,  c  5,  by  striking  out, 
after  the  words  "of  the  Fleet  Naval  Reserve  to  active  duty  for  training,"  the 
words  "on  board  ship." 

(4)  Rate  of  pay;    computation  of  service. 

The  retainer  pay  of  the  enrolled  men  of  the  Fleet  Naval  Reserve 
shall  be  the  same  as  for  the  enrolled  men  of  the  Naval  Reserve  and 
shall  be  computed  in  like  manner :  Provided,  That  nothing  herein 
shall  operate  to  reduce  the  retainer  pay  allowed  by  existing  law  to 
enlisted  men  who,  after  sixteen  years'  or  more  naval  service,  are 
transferred  to  the  Fleet  Naval  Reserve,  nor  to  deny  to  such  enlisted 
men  their  privilege  of  retirement  upon  completing  thirty  years'  na- 
val service  as  now  provided  by  law:  Provided,  That  for  all  pur- 
poses of  this  Act  a  complete  enlistment  during  minority  and  any  en- 
listment terminated  within  three  months  prior  to  the  expiration  of 
the  term  of  enlistment  by  special  order  of  the  Secretary  of  the  Navy 
shall  be  considered  as  four  years'  service.  The  annual  retainer  pay 
of  officers  of  the  Fleet  Naval  Reserve  shall  be  two  months'  base  pay 
of  the  corresponding  rank  in  the  Navy.  (39  Stat.  590.  40  Stat. 
710.) 

This  paragraph  was  amended  by  a  provision  of  the  Naval  appropriatioD.  act 
for  the  fiscal  year  1919,  Act  July  1,  1918,  c.  114,  by  striking  out  the  foDow- 
ing  provision:   "Men  enrolled  in  the  Fleet  Naval  Reserve  with  less  than  eight 
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years'  naral  service  shall  be  paid  at  the  rate  of  $50  per  annum;  those  with 
eight  or  more  years  and  less  than  twelve  years'  naval  service  shall  be  paid  at 
the  rate  of  $72  per  annum;  and  those  with  twelve  or  more  years'  naval  serv- 
ice shall  be  paid  at  the  rate  of  $100  per  annum,  such  pay  to  be  considered  as 
retainer  pay  for  the  obligation  on  the  part  of  such  members  to  serve  in 
the. Navy  in  time  of  war  or  national  emergency,"  and  by  substituting  therefor 
the  provision  as  set  forth  above,  down  to  the  second  proviso. 

NAVAIi  RESERYB 

§  290OV2C.  (Act  Aug.  29,  1916,  c.  417,  as  amended.  Act  July  1,  1918, 
c.  114.)  (1)  Eligibility  for  membership;  officers. 
Members  of  the  Naval  Reserve  Force  who  have  enrolled  for  gen- 
eral service  and  are  citizens  of  the  United  States  are  eligible  for 
membership  in  the  Naval  Reserve.  No  person  shall  be  enrolled  in 
or  transferred  to  this  class  unless  he  establishes  satisfactory  evi- 
dence as  to  his  qualifications  for  duty  on  board  combatant  ships  of 
the  Navy.     (39  Stat.  591.    40  Stat.  710.) 

This  paragraph  was  amended  by  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  Act  July  1,  1918,  c.  114,  by  striking  out  the  entire  paragraph  and 
substituting  therefor  the  paragraph  as  set  forth  above. 

Said  stricken  paragraph  read  as  foUows:  **Member8  of  the  Naval  Reserve 
Force  who  have  been  or  may  be  engaged  in  the  seagoing  profession,  and  who 
liave  enrolled  for  general  service,  shall  be  eligible  for  membership  in  the  Naval 
Reserve.  No  person  shaU  be  first  enrolled  in  this  class  who  is  less  than 
eighteen  or  more  tlian  thirty-five  years  of  age,  nor  unless  he  furnishes  satis- 
factory evidence  as  to  his  ability  and  character;  nor  shall  any  person  be  ap- 
pointed an  officer  in  this  dass  unless  he  shall  have  had  not  less  than  two 
years'  experience  ae  an  officer  on  board  of  lake  or  ocean  going  vessels." 

(IV2)  (Act  July  1,  1918,  c.  114.)     Age  limits. 

The  age  limits  for  the  several  ranks,  grades,  and  ratings  on  first 
enrollment  in  the  Naval  Reserve  shall  be  as  prescribed  by  the  Sec- 
retary of  the  Navy.    (40  Stat.  710.) 

This  paragraph  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  Act  July  1,  1918,  c.  114. 

(3V4)  (Act  July  1,  1918,  c.  114.)  Minimum  active  service;  during 
each  term  of  enrollment. 
The  minimum  active  service  required  for  maintaining  the  effi- 
ciency of  a  member  of  the  Naval  Reserve  shall  be  two  months  dur- 
ing each  term  of  enrollment  and  an  attendance  at  not  less  than  thir- 
ty-six drills  during  each  year,  or  other  equivalent  duty.  The  active 
service  may  be  in  one  period  or  in  periods  of  not  less  than  fifteen 
days  each.     (40  Stat  710.) 

This  paragraph  was  a  provision  of  the  Naval  appropriation  act  lor  the  fiscal 
year  1919,  Act  July  1,  1918,  c.  114.  It  superseded  the  following  provision  of 
Act  Aug.  29,  1916,  c.  417,  39  Stat.  591:  "The  minimum  active  service  required 
for  maintaining  the  efficiency  of  a  member  of  this  class  is  three  months  dur- 
ing each  term  of  enrollment  This  active  service  may  be  in  one  i>eriod  or  in 
periods  of  not  less  than  three  weeks  each  year." 

(5)  (Act  March  4,  1917,  c.  180.)     Continuous  service  pay  of  for- 
mer members  of  United  States  Naval  Reserve,  etc. 

Any  former  member  of  class  one  of  the  United  States  Naval  Re- 
serve, established  by  the  Act  of  March  third,  nineteen  hundred  and 
fifteen,  "An  Act  making  appropriations  for  the  naval  service  for 
the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  sixteen, 
and  for  other  pufposes,"  who  shall  have  reenlisted  in  the  Navy  prior 
to  May  first,  nineteen  hundred  and  seventeen,  shall  be  held  and 
considered  to  have  reenlisted  within  four  months  from  the  date  of 
discharge  from  the  Navy  for  the  purpose  of  continuous-service  pay. 
And  any  such  member  of  the  said  Naval  Reserve  who  was  serving 
therein  on  August  twenty-ninth,  nineteen  hundred  and  sixteen, 
shall  upon  his  application  therefor,  any  time  prior  to  July  first, 
nineteen  hundred  and  seventeen,  be  enrolled  in  the  Naval  Reserve 
Foi-cc,  and  any  such  person  so  enrolled  shall,  for  all  purposes,  be 
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considered  as  having  served  continuously  in  such  Naval  Reserve 
Force  since  August  twenty-ninth,  nineteen  hundred  and  sixteen, 
with  due  credit  for  previous  and  continuous  service  in  the  Naval 
Reserve  in  the  same  manner  and  to  the  same  effect  as  for  equal 
length  of  service  in  the  Naval  Reserve  Force:  Provided,  That  no 
such  enrolled  person  shall  receive  any  back  pay  or  allowances  for 
any  period  during  which  he  shall  have  received  pay  or  allowances, 
or  either,  for  service  in  any  other  branch  of  the  naval  service,  reg- 
ular or  reserve.     (39  Stat.  1174.) 

These  were  provisions  of  the  naval  appropriation  act  for  the  fiscal  year 
1918,  cited  above. 

The  provisions  of  Act  March  3,  1915,  c.  130,  38  Stat  940,  941,  mentioned  in 
this  section,  were  superseded  by  Act  Aug.  29,  1916,  c  417.  See  note  to  i 
2900%a,  U.  S.  Comp.  St.  1916. 

(6)  (Act  April  25,  191 7»  c.  9.)  Increase  in  maximum  age  limit  for 
officers. 
The  maximum  limit  of  age  for  officers  of  the  Naval  Reserve  of 
the  Naval  Reserve  Force  on  first  appointment  as.  such  therein  be, 
and  it  is  hereby,  increased  from  thirty-five  to  fifty  years.  (40  Stat. 
38.) 

This  was  an  act  entitled  "An  act  to  increaae  the  age  limit  for  persons  ap- 
pointed as  officers  in  the  Naval  Reserve,"  cited  above. 

NAVAL  COAST  DEFENSE  RESERVE 

§  2900y2e.  (5)  (Act  July  1,  1918,  c.  114.)     Exercise  of  command. 

No  officer  of  the  Naval  Coast  Defense  Reserve  or  officer  of  the 
Naval  Reserve  Flying  Corps  shall  exercise  command  except  within 
his  particular  department  or  service  for  the  due  performance  of  his 
respective  duties.    (40  Stat.  711.) 

This  paragraph  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  Act  July  1,  1918,  c.  114. 

NAVAL  RESERVE  FLYING  CORPS 

§  2900V^g.  (1)  Reserve,  how  composed;    active  service;    retainer 
pay. 

Act  July  1,  1918,  c.  114,  set  forth  ante,  §  2900%e(6),  providecT  that  no  officer 
of  the  Naval  Reserve  Flying  Corps  shall  exercise  command  except  within  his 
particular  department,  etc. 
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2932.  Extra-duty  pay  not  to  be  allow- 
ed ;    exception. 

2939.  Rations  or  commutation  to  en- 
listed men  on  shore. 

2941a.  Clerks  and  messengers;  forfei- 
ture of  pay  and  allowances  on 
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Navy,  except  when  serving  with 
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2949.  Retirement. 
2952a.  [Repealed.] 


§  2^01a.  (Act  July  1,  1918,  c.  114.)     Major  Generals. 

The  rank  and  title  of  Major  General  is  hereby  created  in  the  Ma- 
rine Corps,  and  the  President  is  authorized  to  nominate,  and,  by  and 

(598) 


Ch.  9)  THE  NAVY  §  2916a 

with  the  advice  and  consent  of  the  Senate,  to  appoint  one  Major 
General,  who  shall  at  all  times  be  junior  in  rank  to  the  Major  Gen- 
eral Comriiandant,  and  also  one  temporary  Major  General  in  the 
Marine  Corps,  who  shall  at  all  times  be  junior  to  the  permanent  Ma- 
jor General.     (40  Stat.  715.) 

This  section  waef  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
7ear  1919,  cited  above. 

§  2901b.  (Act  May  22, 1917,  c.  20,  §  4,  as  amended.  Act  July  1, 1918, 
c.  114.)  Temporary  brigadier  generals,  colonels^  and  lieuten- 
ant colonels. 

Based  on  the  temporary  increase  of  enlisted  men  of  the  Marine 
Corps  herein  authorized,  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  is  authorized,  in  his  discretion,  temporarily  to 
appoint  not  exceeding  six  brigadier  generals,  twenty-two  colonels, 
and  twenty-two  lieutenant  colonels  in  the  Marine  Corps  in  addition 
to  the  'number  permanently  allowed  by  law  in  those  grades ;  said 
temporary  appointments  shall  continue  in  force  only  until  otherwise 
directed  by  the  President  or  until  Congress  shall  amend  or  repeal 
the  same  and  not  later  than  six  months  after  the  termination  of  the 
present  war.    (40  Stat.  716.) 

This  sectioD  was  added  by  amendment  to  Act  May  22,  1917,  c.  20,  (  4,  by 
Act  July  1,  1918,  c.  114,  cited  above.  The  other  provisions  of  said  Act  May 
22,  1917,  c  20,  I  4,  are  set  forth  ante.  Si  2483g,  2541d. 

§  2903g.  (Act  May  22,  191 7^  c.  20,  §  10.)     Probationary  appoint- 
ments to  higher  grade. 
During  the  continuance  of  the  present  war,  should  any  second 
lieutenant  of  the  Marine  Corps  holding  a  probationary  appointment 
for  the  period  of  two  years  become  eligible  for  promotion  to  a 
higKer  grade  and  qualify  therefor  before  the  expiration  of  two 
years  from  the  date  of  original  appointment,  he  shall  receive  a 
probationary  appointment  in  such  higher  grade,  which  appoint- 
ment shall  be  made  permanent  or  shall  be  vacated  in  the  manner 
prescribed  by  the  Act  of  August  twenty-ninth,  nineteen  hundred 
and  sixteen.     (40  Stat.  87.) 
See  note  to  |  2573aa. 

§  2906.  (Act  March  3,  1899,  c  413,  §  22.)     Composition  of  staff. 

Construction  and  application  In  o^n-  the  commandant  of  the  corps  to  im- 

eraJ^—Article  4141  of  the  Navy  Regu-  pose  duties  upon  these  staff  officers  in- 

lations,  approved  May  14,  1913»  in  that  consistent  with  their  staff  functions,  is 

it  permits  officers  of  staff  departments  in   contravention   of   existing  statutes, 

of  the  Marine   Corps   to   be   detached  and  is  therefore  invalid.    30  Op.  Atty. 

permanently  from  the  headquarters  of  Gen.  234. 
the  command  and  gives  the  power  to 

§  2916a.  (Act  July  1,  1918,  c.  114.)     Pay  clerks. 

The  title  of  clerks  for  assistant  paymasters  is  hereby  changed  to 
pay  clerk,  who  shall  hereafter  receive  the  same  pay,  allowances,  an^ 
other  benefits  now  provided  by  law  for  clerks  for  assistant  paymas- 
ters ;  and  the  total  number  of  pay  clerks  shall  not  exceed  ten  for  du- 
ty in  the  office  of  the  paymaster.  Marine  Corps,  fifteen  for  duty  in 
the  paymaster's  department  at  large,  and  one  for  each  assistant  pay- 
master: Provided,  That  nothing  herein  contained  shall  be  con- 
strued to  reduce  the  pay,  allowances,  or  other  benefits  granted  by 
existing  law  to  any  clerk  for  assistant  paymaster  now  in  service. 
(40  Stat.  735.) 

This  section  was  a  provision  of  the  Naval  appropriation  act  for  the  fiscal 
year  1919,  dted  above. 
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§  2918aa.  (Act  May  22,  1917,  c.  20,  §  2,  as  amended,  Act  July 

1918,  c.  114.)     Temporary  increase  o£  enlisted  force;  prival 

first  class. 

The  authorized  enlisted  strength  of  the  active  list  of  the  Man 

Corps  is  hereby  temporarily  increased  from  seventeen  thousand  fo 

hundred  to   seventy-five   thousand   five   hundred,   this  authoriz 

strength  being  distributed  in  the  various  grades  of  the  enlisted  for 

in  the  same  proportion  as  those  authorized  at  the  date  of  the  a 

proval  of  this  Act:     Provided,  That  not  more  than  twenty-five  p 

centum  of  the  authorized  number  of  privates  in  the  Marine  Cor 

shall  have  the  rank  of  private,  first  class,  vifhich  rank  is  hereby  ( 

tabtished  in  the  Marine  Corps.     (40  Stat.  84,  714.) 

This  Bcction  was  amended  hy  Act  July  1,  1918,  c.  114.  cited  above,  by  rsiB 
the  BUtborized  increase  from  30,000,  ai  autborized  by  tbis  section  as  oricim 
enacted,  Ui  75,500,  and  by  addinff  the  provlao.  so  ae  to  make  tbe  section  ri 
BB  set  forth  above. 

§  2924b.  (Act  Jan.  12,  1919,  c.  7.)     Temporary  promotion  of  ol 
cers  serving  with  Army, 
Commissioned  officers  of  the  Marine  Corps,  detached  for  du 

with  the  Army  under  the  provisions  of  section  sixteen  hundred  a 
twenty-one.  Revised  Statutes,  shall  be  eligible,  in  the  same  manii 
as  officers  of  the  Regular  Army,  for  temporary  promotion  to  high 
grades  in  any  of  the  forces  provided  by  the  Act  entitled  "An  A 
to  authorize  the  President  to  increase  temporarily  the  Military  E 
tablishment  of  the  United  States,"  approved  May  eighteenth,  nir 
teen  hundred  and  seventeen :  Provided,  That  officers  of  the  Mari 
Corps  temporarily  promoted  to  higher  grades  in  any  of  the  fore 
of  the  Army  under  the  provisions  of  this  Act  shall  not  thereby  ^ 
cate  their  permanent  appointments  or  commissions,  or  be  prej 
diced  in  their  relative  lineal  standing  in  the  Marine  Corps:  Provi 
ed  further,  That  temporary  vacancies  in  the  Marine  Corps  caus 
by  the  appointment  of  officers  to  higher  grades  in  the  Army  sh 
be  temporarily  filled  in  the  same  manner  as  is  now  prescribed 
law:  And  provided  further,  That  the  temporary  promotions  herf 
authorized  shall  continue  only  while  siich  officers  are  detached  f 
duty  with  the  Army.    (40  Stat.  1054.) 

Tbis  section  is  an  act  entitled  "An  act  to  provide  for  tbe  temporary  proi 
tlon  of  commisBioned  officers  of  tbe  Marine  Corps  serving  with  tbe  Amy." 

§  2925a.  (Act  July  I,  1918,  c.  114.)     Advertising  for  recruits. 

Hereafter  authority  is  hereby  granted  to  employ  the  services 
advertising  agencies  in  advertising  for  recruits  under  such  terr 
and  conditions  as  are  most  advantageous  to  the  Government.  ( 
Stat.  736.) 

ThiB  section  wos  a  provision  of  tbe  Naval  appropriation  act  for  the  fis 
year  1919,  cited  above.  It  supersedes  a  similar  provision  contained  in  I 
June  15,  191T,  c.  29,  |  1,  40  Stat  214. 

§  2929.  (R.  S.  §  1612.)     Pay  of  Marine  Corps. 

Pay  aad  allowanoes  ot  offlcers.— Act  The  Marine  Corps  is  an  adjunct 

March   3,   1885,    23   Stat.    350    (Comp.  tbe  Navy,  and  not  a  part  of  the  An 

Stat  1016,  6403),  does  not  provide  to  as  to  claims  under  Act  March  3,  1! 

men   of   army   an   "allowance."    within  (Comp.  St.  1016,  i  6403).    Id. 

tbis  section,  so  that  Marine  Corps  of-  citsd     without     definite     appllcati 

ficer  cannot  recover  thereunder  for  his  Jonas  v.  U.  S,,  BO  Ct.  CI.  281. 
p  era  on  B I    property    destroyed    by    fire, 
llarblee  v.  U.  3.,  51  Ct  CI.  342. 

§  2929b.  (Act  March  4,   1917,  c.   180.)     Increased  compensatlo 
Marine  gunners   and  quartermaster  clerks  on  foreign   she 
service. 
Marine  gunners  and  quartermaster  clerks  of  the  Marine  Cor 

assigned  to  foreign  shore  service  shall  hereafter  be  entitled  to  t 
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ie  increased  compensation  and  under  the  same  conditions  as  is 
V  or  hereafter  allowed  by  law  to  commissioned  officers  of  the 
rine  Corps.     (39  Stat  1188.) 

This  naa  a  provisioii  of  tbe  uaval  appropriaUon  act  for  the  fiscal  ;ear  1918 
cit^  abore. 

J32.  (Act  March  3,  1909,  c.  265.)  Extra-duty  pay  not  to  be  al- 
lowed ;   exception, 

drt-duty   pay.— The   mere   deatgna-  The  statute   providing  for  details  in 

of  tbe  duty  as  special  duty  caunot  writing  was  not  intended  to  preclude  a 

;selt  determine  the  character  of  the  recovery  of  extra-duty  pay  to  which  a 

r  and  deprive  the  man  of  hia  right  Euau   might  be   entitled,   where    it   ap- 

ompenaation  therefor,  if  in  fact  the  peaced    that   be   had   beeni  detailed   to 

'  was  extra  duty.     Scbeid  v.  U.  S.,  extra  daty  and  that  such  duty  had  been 

Ct.  Gl.  247.  actually  performed.    Id. 

939.  (Act  March  4,  1917,  c.  180.)  Rations  or  commutation  to 
enlisted  men  on  shore. 

lereafter  no  law  shall  be  construed  to  entitle  enlisted  men  on 
re  duty  to  any  rations  or  commutation  therefor  other  than  such 
ire  now  or  may  hereafter  be  allowed  enlisted  men  in  the  .Army: 
ivided.  That  when  it  is  impracticable  or  the  expense  is  found 
ater  to  supply  marines  serving  on  shore  duty  in  the  island  pos- 
iions  and  on  foreign  stations  with  the  Army  ration,  such  marines 
,'  be  allowed  the  Navy  ration  or  commutation  therefor.  (39 
L  1189.) 

Thia  waa  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1918 
a  ted  above. 

The  urgent  deficiency  appropriation  act  for  the  military  and  naval  establish- 
nents  for  war  expenses.  Act  June  15,  19K,  c.  29,  i  1,  conta^ps  a  provision 
dentical  with  the  proviso  of  thia  aection. 

941a.  (Act  March  4,  1917,  c.  180.)  Clerks  and  messengers; 
forfeiture  of  pay  and  allowances  on  furlough. 
lereafter  no  part  of  the  pay  and  allowances  authorized  for  en- 
:d  men  detailed  as  clerks  and  messengers  in  the  office  of  the 
jor  General  Commandant  and  the  several  staff  offices  shall  be 
cited  when  granted  furlough  for  not  exceeding  thirty  days  in 
1  calendar  year.  (39  Stat.  1191.) 
Thia  was  a  provision  of  the  naval  appropriation  act  for  tbe  fiscal  year  1918, 
^ited  above. 

942a.  (Act  March  4,  1917,  c,  180.)     Exchange  of  sewing  ma- 
chines, etc. 
[ereafter  worn-out  sewing  machines,  machinery,  rubber  tires, 
band  instruments  may  be  exchanged  in  part  payment  for  the 
chase  of  like  articles.     (39  Stat.  1189.) 

This  was  a  provision  of  tbe  naval  appropriation  act  (or  the  fiscal  year  1018 
;ited  above. 

942b.  (Act  Feb.  25,  1919,  c.  39,  §  4.)  Transfer  of  reserve  stock 
of  supplies. 

[arine  Corps.  *  *  The  Secretary  of  War  is  authorized  and 
■cted  to  transfer  to  the  Secretary  of  the  Navy  for  the  use  of  the 
rine  Corps  without  payment  therefor,  such  reserve  stock  of 
hing,  arms,  and  equipment,  and  other  necessary  military  sup- 
s,  inventoried  at  the  cost  to  the  Army  and  not  to  exceed  in  the 
regate  $7,000,000,  as  the  same  from  time  to  time  may  be  requisi- 
ed.  (40  Stat.  1174.) 
This  section  is  a  provision  of  the  "Second  Deficiency  Appropriation  Act, 
1910."  cited  above. 

148.  (R.  S.  §  1621.)  Subject  to  laws  governing  the  Navy,  ex- 
cept when  serving  with  the  Army. 

Cited  without  definite  appllcatloa, 
Jonas  V.  V.  S.,  50  Ct.  CI.  281;  Harllee 
V.  U.  S.,  51  Ct,  01.  342. 
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§  2949.  (R.  S.  §  1622.)     Retirement. 

CoRstruotion  and  application  in  gen-  to  which  he  is  robject  or  the  conditionf 

eraiw— This  section  simply  provides  for  under  wliich  he  may  be  again  placed 

the  conditions  precedent  to  the  retire-  on  active  duty.     Jonas  T.   U.   S.,  60 

ment  of  an  officer  of  the  marine  corps,  Gt  Q.  281. 
but  in  no  way  changes  the  jurisdiction 

§  2952a.     [Repealed.] 

This  section  was  repealed  by  a  provision  of  Act  May  22,  1917,  c.  20,  |  14. 
See,  also,  note  to  {  2573aa,  ante. 


CHAPTER  NINE  A— NAVAL  FLYING  CORPS 

§  29521/2CC.  (Act  July  1,  1918,  c.  114.)     Pay  of  members;  increase. 

Hereafter  the  allowances  of  officers,  enlisted  men,  and  student 

flyers  of  the  naval  service  shall  in  no  case  be  increased  by  reason 

of  the  performance  of  aviation  duty.     (40  Stat.  718.) 

This  section  was  a  provision  of  tlie  Naval  appropriation  act  for  the  fiscal 
year  1919,  dted  above. 


CHAPTER  TEN— ARTICLES  FOR  THE  GOVERN- 
MENT OF  THE  NAVY 

§  2980a.  (Act  March  29,  1918,  c.  31.)  Disposition  of  effects  of  de- 
cedents. 
Hereafter  all  moneys,  articles  of  value,  papers,  keepsakes,  and 
other  similar  effects  belonging  to  deceased  persons  in  the  naval 
service,  not  claimed  by  their  legal  heirs  or  next  of  kin,  shall  be  de- 
posited in  safe  custody,  and  if  any  such  moneys,  articles  of  value, 
papers,  keepsakes,  or  other  similar  effects  so  deposited  have  been, 
or  shall  hereafter  be,  unclaimed  for  a  period  of  two  years  from  the 
date  of  the  death  of  such  person,  such  articles  and  effects  shall  be 
sold  and  the  proceeds  thereof,  together  with  the  moneys  above 
mentioned,  shall  be  deposited  in  the  Treasury  to  the  credit  of  the 
Navy  pension  fund :  Provided,  That  the  Secretary  of  the  Navy  is 
hereby  authorized  and  directed  to  make  diligent  inquiry  in  every 
instance  after  the  death  of  such  person  to  ascertain  the  where- 
abouts of  his  heirs  or  next  of  kin,  and  to  prescribe  such  regulations 
as  may  be  necessary  to  carry  out  the  foregoing  provisions:  Pro- 
vided further.  That  claims  may  be  presented  hereunder  at  any  time 
within  five  years  after  such  moneys  or  proceeds  have  been  so  de- 
posited in  the  Treasury,  and,  when  supported  by  competent  proof 
in  any  case  after  such  deposit  in  the  Treasury,  shall  be  certified  to 
Congress  for  consideration.    (40  Stat.  499.) 

This  was  **An  act  to  provide  for  the  disposition  of  the  effects  of  deceased 
persons  in  the  naval  service/'  cited  above. 

§  2988a.  (Act  Oct.  6,  1917,  c.  93.)  Deck  courts  and  naval  courts- 
martial. 
When  actively  serving  under  the  Navy  Department  in  time  of  war 
or  during  the  existence  of  an  emergency,  pursuant  to  law,  as  a  part 
of  the  naval  forces  of  the  United  States,  commissioned  officers  of  the 
Naval  Reserve  Force,  Marine  Corps  Reserve,  National  Naval  Volun- 
teers, Naval  Militia,  Coast  Guard,  Lighthouse  Service,  Coast  and 
Geodetic  Survey,  and  Public  Health  Service  are  hereby  empowered  to 
serve  on  naval  courts-martial  and  deck  courts  under  such  regulations 
necessary  for  the  proper  administration  of  justice  and  in  the  interests 
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f  the  services  involved,  as  may  be  prescribed  by  the  Secretary  of  the 
[avy.     (40  Stat.  393.) 

This  sectioD  was  part  of  nn  act  entitled  "An  act  to  provide  for  the  serrice  of 

officei-s  of  auxlliarj  naval  forces  on  naval  coiirtt."  cited  above.     Said  act  aUo 

repeals  all  acts  and  parts  of  acta  iuconalsteot  thereivith. 

3037.  (Act  Jan.  25,  1895,  c.  45,  as  amended.  Act  March  3,  1901, 

c.  834,  and  Act  March  4,  1917,  c   180.)     Administration  of 

oaths. 

That  judges  advocate  of  naval  general  courts-martial  and  courts 

E  inquiry,  and  all  commanders  in  chief  of' naval  squadrons,  com- 

landants  of  navy  yards  and  stations,  officers  commanding  vessels 

f  the  Navy,  and  recruiting  officers  of  the  Navy,  and  the  adjutant 

nd  inspector,  assistants  adjutant  and  inspector,  commanding  offi- 

:rs,  recruiting  officers  of  the  Marine  Corps,  and  such  other  officers 

f  the  Regular  Navy  and  Marine  Corps,  of  the  Naval   Reserve 

orce,  of  the  Marine  Corps  Reserve,  and  of  the  National  Naval  Vol- 

nteers  as  may  be  hereafter  designated  by  the  Secretary  of  the 

lavy,  be,  and  they  are  hereby,  authorized  to  administer  oaths  for 

le  purposes  of  the  administration  of  naval  justice  and  for  other 

iirposes  of  naval  administration.    (28  Stat.  639.    31  Stat.  1086.    39 

ut  1171.) 

This  section  waa  amended  b;  Act  March  4,  1917,  c.  180,  cited  above,  bj  in- 
■erting'  after  the  words  "and  recmiting  officers  of  the  Marine  Corps,"  the 
words  "and  such  other  officers  of  the  R^Dlar  Nav7  and  Marine  Corps,  of  the 
Kaval  Reserve  Force,  of  the  Marine  Corps  Reaerve,  and  of  the  National  Na- 
val ToloDteera,"  so  as  to  make  the  aection  read  as  set  forth  here. 


TITLE  XVI— THE  MILITIA 


CHAPTER  A— THE  NATIONAL  GUARD  AND  TH 
UNORGANIZED  MILITIA 


3041.  Composttioa  of  the  militia. 
SOU.  Composition     of     tlie     National 

3044CC.  Natioaal   Guard ;     officers   and 
enlisted  mcD  of  Staff  Corps 
and  DepartmeotB. 
3014h.  BnliBtmeuts     in     the     National 

Guard. 
3044i.  Federal  enlistment  contract. 
3044P.  The  National  Guard  Reserve. 
304S.  Drafting   into   acrrice;     appoint- 
ment of  oRicerH;   pay,  etc 
3016.  Drafting    National    Guard,    etc., 
into  federal  service;    period  of 

3048a.  Drafting  militia  of  Phllippinea 
into  federal  service ;  pa;  and 
allowances. 

3052d.  Drafting  National  Guard  into 
federal  Service ;  application  of 
I  3052b. 

3061a.  Supplying  and  exchanging  in- 
fantry     equipment ;       requial- 

§  3041.  (Act  June  3,  1916,  c.  134,  §  57.)     Composition  of  the  militl 


Sec. 

3062.  Issue  of  field  artillery  material 

3062d.  Transfer    of    horses    and    pa 

mnles  to   National  Guard   i 

ganizations. 
3062e.  Detail  of  enlisted  men  to  care  I 

material,  etc. 
3064a.  Property  and  disbursing  officei 
SOTlaa.  Bifle  clubs,  sale  of  ammunitii 
for  use  of ;  detail  of  euliat 
men  as  instructor!. 
8071c.  Training  camps;  pay;  mileaj 
3071d.  Same;     graduates    of    Milita 

Academy  as  instructors. 
30T2a.  Training    ot    National    Guan 

3072b.  Same;    attendanoe  at  school 
attachment  to  organiiation 

Regular  Army. 
3072c.  Sale  of  land  purchased  for  targ 

S074aa.  Offices  for  inspector  inatructoi 


Age  llmlts^-See  Hoskios  v.  Pell.  239 
P.  279,  152  C.  C.  A.  267.  L.  R.  A. 
191TD,  1053. 


§  3044.  (Act  June  3,  1916,  c.  134, 
tional  Ciiard. 
0 rg an izmtlon.— Under  Dick  Law,  1903, 
as  amended  in  1908  (see  Comp.  St 
1916,  g  3045,  note),  CoDst.  art.  1,  g  8, 
and  Act  June  3.  1916.  Sg  58,  TO  (Comp. 
St.  1916,  gg  3044,  .'i044i),  members  of 
the  MaaeachuBctts  militia  nho  had  tak- 
en oath  to  support  federal  Constitution 
are,  though  they  did  not  elect  to  enlist 
under  the  new  law  for  the  national  de- 
fcDse,  subject  to  being  called  out  by 
the  President  to  repel  invasion,  put 
down  Insurrection,  etc.  Sweet ser  v. 
Emerson,  236  F.  161,  149  C.  C.  A.  351; 
Same  v.  Lowell,  236  P.  169,  149  0,  C. 
A.  359. 

Offloen, — Since  the  Governor's  com- 
mission to  a  captain  in  a  national  guard 
could  only  be  given  after  regular  elec- 
tion, such  commission  ia  admissible  and 
prima  facie  proof  that  the  person  naiu- 
ed  therein  is  an  officer  and  that  the 
statutory  requirements  have  been  met. 
Gray  v.  Mossman,  99  A.  1062,  91  Conn. 
430. 


by  conscription  organize,  for  foreii 
warfare  the  militia  of  the  Duit 
Slates,  as  defined  h;  this  section;  "n: 
litia,"  in  the  Constitution,  being  sts 
militis.  U.  S.  V.  Stephens  (D.  C.>  2- 
F.  956. 

§  58.)     Composition  of  the  N; 

EnllstM«nt  of  minors, — Any  defect 

enlistment  in  National  Guard  of  oi 
under  18  years,  because  without  co: 
sent  of  father,  becomes  immaterii 
and  is  not  available  to  the  father 
secure  his  discharge,  where  not  urge 
though  known,  till  after  he  was  18  ai 
drafted  into  the  service  of  the  Unlti 
States,  as  under  National  Defense  A 
a  member  of  the  National  Guard  ovi 
18  may  be.  Reed  v.  Cushman  (C  ( 
A.)  251  F.  872. 

See,  also,  notes  to  g  18S5a,  ante. 

Ragnlatlans  nnd  discipline. — Und< 
National  Defense  Act.  gg  68,  TO.  11 
(Comp.  St.  1016,  gg  3044.  30441,  304f 
and  Selective  Draft  Ixw  May  18.  191 
ante.  I  2044s,  member  of  Natinn 
Guard,  though  not  conscotiog  to  1 
mustered  into  federal  service  undi 
presiiieotial  order,  held  a  soldier  in  tl 
United  States  army,  and  subject  i 
military  trial  or  punishment.  Ex  par 
Dostal  (D.  C.)  243  F.  684. 
Though  an  act  of  CoogreB*  ezemD 


(604) 


A.)  THE  MILITIA  §    304i 

membera    of    the    miUtiaB    of    tbe  anj    incoDsiatent    atote    lair,    Nationn 

9   from    BireBt    on    civil    proccHB,  De(«Dae  Act  doea  not  provide  aiich  Im 

<d  porsuant  to   CoDst.   V.   8.  art.  munity.    Andrewa  t.  Gardiner,  173  N 

S,  aubds.  IS,  16,  would  auperaede  Y.  S.  1. 

I44cc.  (Act  July  9,  1918,  c.  143.)  National  Guanl;  officers  anc 
enlisted  men  of  Staff  Corps  and  Departments. 

he  National  Guard  of  any  State,  Territory,  or  the  District  o 
imbia  shall  include  such  officers  and  enlisted  men  of  the  Staf 
s  and  departments,  corresponding  to  those  of  the  Regulai 
ly,  as  may  be  authorized  by  the  Secretary  of  War.  (40  Stat 
) 

Tbis  aection  was  ft  proTiaion  of  the  Army  appropriation  act  (or  the  fiBca 
ear  191&,  cited  above.  It  scperaedea  a  Bimilar  provision  of  Act  May  12,  1817 
.  12,  40  Stat  OS. 

44lL  (Act  June  3,  1916,  c  134,  §  69.)  Enlistments  in  tbe-Na 
tional  Guard. 


rtough  Into  rwe me.— Under  Na- 
1  Defenae  Art  an  enlisted  man  ia 
on  expiration  of  bis  enlistment, 
anticitlly  furlongbed  to  tbe  re- 
;  and  no  act  or  acts  done  by  the 
any  commander,  nor  acta  of  com- 


44i.  (Act  Jul 
tract 


mander  and  enliated  man.  without  ap 
proval  of  War  Departmeot,  can  operati 
to  diacharge  bim  or  furlongh  him  t< 
reserve.  Bx  parte  Boach  (D.  C.)  24' 
r.  625. 


!  3,  1916,  c  134,  §  70.)     Federal  enlistment  e 


EffMit  of  oath,!— Where  minor  over  II 
took  federal  enliBtmenC  oath  preacribe< 
by  this  aectioQ.  after  the  enactmeni 
thereof,  held,  that  defects  in  origins 
enlistment  were  immaterial,  and  hii 
purent  or  guardian  could  not  reclala 
bja  CQBtody  or  coutro).  Ei  parte  Dos 
tal  (D.  C.)  243  F.  664. 

Person  enlisting  in  National  Guard 
and  later  taking  federal  enlistment  oatl 
under  tbis  Bectlon,  held  subject  tt 
juriEdictioD  ol  military  tribunal,  tbougl 
under  21  and  enlistej  without  writtei 
consent  of  parent  or  guardian.    Id, 


MUlty  for  oath. — Under  Dick  Law, 

as  amended  in  1908  (see  Comp. 
il6,  i  3045,  note),  Cooat  art.  1,  { 
id  Act  June  3,  1916,  If  58,  70 
p.  St.  1916,  K  3044,  30441).  mem- 
of  the  MasBscbudetts  militia  who 
Elk  en  oath  to  support  federal  Con- 
ion  are,  though  the;  did  not  elect 
Jist  under  the  new  law  for  the 
inl  defense,  subject  to  being  call- 
it  by  the  President  to  repel  in- 
a.  put  down  insur  recti  on,  etc. 
tser  V    Emerson,  236  F.  ISl.  149 

A.  351;  Same  v.  LoweU,  236  F 
149  C.  C.  A.  359. 

44p.  (Act  June  3,  1916,  c.  134,  §  78.)     The  National  Guard 
Reserve. 

lough  to  reserva.^Under  National  commander,  nor  acts  of  commander  and 

ISC   Act,  an   enlisted   man  ia   not,  enlisted  man,  without  approval  of  Wac 

tpiration    of   his    enlistment,    au-  Department,  can  operate  to  diacbarc( 

jcallj'  furlougbed  to  the  reserve;  bim   or   furlough   him   to   reserve.    Ei 

o  act  or  acts  done  by  the  company  parte  Roach  (D.  C.)   244  F.  625. 

^5.  (Act  June  3,  1916,  c.  134,  §  111.)     Drafting  into  service; 

ippointment  of  ofBcers;   pay,  etc. 

See  proclamation  of  tbe  President,  under  %  3048a,  post. 


Note*  of 
ricstion  of  lawa^Under  Dick 
1003,  as  amended  in  1908,  auper- 
by  tbis  aecUon,  Conet.  art.  1,  J  8, 
ct  June  3,  1916,  §|  58,  70  (Comp. 
lie,  a  3044,  30441),  members  of 
assachueetta  militU  who  bad  ta^- 
ith  to  support  federal  Conatitu- 
ire,  though  they  did  not  elect  to 
nnder  tbe  new  law  for  the  na- 
defense,  subject  to  being  called 
T  the  Pre  aid  en  t  to  repel  iuvasion, 
lown  inaurrection,  etc.  Sweetser 
aeraon,  236  F.  161,  149  C.  C.  A. 


Declalona 
351;    Same  v.  Lowell,  236  F.  169,  14t! 
C.  G.  A.  359. 

Under  Const.  D.  S.  art.  1,  f  8,  and 
Const.  H.  D.  art.  4,  £  4,  art  15,  %i  2.  3 
Laws  1917,  c.  61,  providing  every  en- 
listed man  of  Fourth  South  Dakota  In- 
fantry in  federal  service  on  Mes^ican 
border  during  1916-1917  ahsU  be  [.nld 
fT5,  held  not  invalid  on  ground  thai 
when  regiment  was  drafted  into  fed- 
eral service  under  this  act,  it  ceased 
to  be  part  of  National  Guard  of  state, 
or   on   ground   that  there   was   no   in- 
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surrection  or  state  of  war  within  state. 
State  V.  Handlin,  102  N.  W.  379,  38 
S.  D.  550. 

Foreign  servlceH-<>onscription  Act,  § 
1,  ante,  §  2044a,  in  view  of  this  sec- 
tion, held  not  to  call  forth  the  militia 
as  such,  authorized  by  Const,  art.  1,  § 
8,  cl.  15,  for  certain  purposes  only. 
U.  S.  V.  Sugar  (D.  C.)  248  F.  423. 

Draft^See  Ex  parte  Avery  (D.  C.) 
235  F.  248. 

Where  petitioner,  after  enlistment  in 
National  Guard,  became  soldier  of 
United  States  army,  being  drafted  into 
service  pursuant  to  this  section  and 
National  Conscription  Act  May  18, 
1917,  §  1,  subd.  2,  ante,  §  2044a,  on 
August  5,  1917,  at  which  time  he  was 
examined  by  federal  medical  pfficers 
and  accepted  his  status  is  determined 
by  draft  of  August  5,  1917,  and  irreg- 
ularities at  time  of  his  previous  ex- 
amination and  voluntary  enlistment  are 
immaterial.  Blackington  v.  U.  S.,  248 
F.  124,  160  C.  C.  A.  264,  affirming  or- 
der Ex  parte  Blackington  (D.  C.)  245 
F.  801. 

Any  defect  of  enlistment  in  National 
Guard  of  one  under  18  years,  because 
without  consent  of  father,  becomes  im- 
material, and  is  not  available  to  the 
father  to  secure  his  discharge,  where 
not  urged,  though  known,  till  after  he 
was  18  and  drafted  into  the  service  of 
the  United  States,  as  under  National 
Defense  Act,  §§  57,  58,  111  (Comp.  St. 


1916,  IS  3041,  3044,  3045),  a  member 
of  the  National  Guard  over  18  may  be. 
Reed  v.  Cushman  (C.  C.  A.)  251  F. 
872. 

Under  National  Defense  Act,  §|  58, 
70,  111  (Comp.  St.  1916,  §§  3044,  30441, 
3045),  and  Selective  Draft  Law  May 
18,  1917,  ante,  i  2044a  et  seq.,  mem- 
ber of  National  Guard,  though  not  con- 
senting to  be  mustered  into  federal 
service  under  presidential  order,  held 
a  soldier  in  the  United  States  army, 
and  subject  to  military  trial  or  punish- 
ment. Ex  parte  Dostal  (D.  C.)  243 
F.  664. 

In  view  of  Regulations  for  United 
States  Army,  art.  72,  which  is  law  of 
land,  state  courts  have  no  authority  to 
grant  a  writ  of  habeas  corpus  for  dis- 
charge of  members  of  state  militia 
which  has  been  drafted  into  the  military 
service  of  United  States  under  Na- 
tional Defense  Act.  Ex  parte  McMillan 
(Ala.  App.)  74  So.  396. 

— — >  Judicial  notfce.^-Court  will  take 
judicial  notice  of  Acts  of  the  Presi- 
dent pursuant  to  acts  and  resolutions 
of  Congress  (including  National  De- 
fense Act),  and  resolution  of  July  1, 
1916  (Comp.  St.  1916.  §  3046),  mus- 
tering militia  of  state  into  service  of 
United  States  and  orderi](ig  mobiliza- 
tion on  Mexican  border.  Ex  parte 
McMillan  (Ala.  App.)  74  So.  396. 

Cited  without  definite  application, 
U.  S.  V.  Sugarman  (D.  O.)  245  F.  604. 


§  3046.  (Res.  July  1,  1916,  c.  211,  §  1.)     Drafting  National  Guard, 
.  etc.,  into  federal  service;  period  of  service. 


Judicial  notice  of  drafts— Court  will 
take  judicial  notice  of  Acts  of  the 
President  pursuant  to  acts  and  resolu- 
tions of  Congress  (including  National 
Defense  Act),   and  resolution  of  July 


1,  1916,  mustering  militia  of  state  into 
service  of  United  States  and  ordering 
mobilization  on  Mexican  border.  Ex 
parte  McMillan  (Ala.  App.)  74  So.  396. 


§  3048a.  (Act  Jan.  26,  1918,  c  11.)     Drafting  militia  of  Philippines 
into  federal  service ;   pay  and  allowances. 

The  militia  and  other  locally  created  armed  forces  in  the  Philippine 
Islands  may  be  called  into  the  service  of  the  United  States,  and  all 
members  thereof  may  be  drafted  into  said  service  and  organized  in 
such  manner  as  is  or  may  be  provided  by  law  for  calling  or  drafting 
the  National  Guard  into  said  service,  and  shall  in  all  respects  while 
therein  be  upon  the  same  footing  with  members  of  the  National  Guard 
so  called  or  drafted :  Provided,  That  the  pay  and  allowances  of  offi- 
cers and  men  of  the  Philippine  Militia  and  other  locally  created  arm- 
ed forces  in  the  Philippine  Islands  called  into  the  service  of  the  United 
States  under  the  provisions  of  this  Act  when  serving  in  the  Philippine 
Islands  shall  in  no  case  exceed  the  pay  and  allowances  for  correspond- 
ing grades  of  Philippine  Scouts.    (40  Stat.  432.) 

This  was  an  act  entitled  "An  act  to  authorize  the  calling  into  the  service  of 
the  United  States  the  militia  and  other  locally  created  armed  forces  in  the 
Philippine  Islands,  and  for  other  purposes,"  cited  above. 

Proclamation,  issued  under  this  section,  and  Act  June  3,  1916,  c.  134,  § 
111,  dated  November  18,  1918,  calling  into  the  military  service  of  the  United 
States  certain  units  of  the  Philippine  Guard. 

§  3052d.  (Act  April  17,  1917,  c.  3,  §  1.)     Drafting  National  Guard 
into  federal  service ;  application  of  §  3052b. 
The  provision  in  the  Act  of  August  twenty-ninth,  nineteen  hun- 
dred and  sixteen,*  as  amended  by  section  nine  hundred  and  one  of 
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Act  of  September  eighth,  nineteen  hundred  and  sixteen,  for 

Federal  support  of  families  of  enlisted  men  shall,  with  respect 
inlisted  men  belonging  to  organizations  of  the  Organized  Militia 
National  Guard  which  entered  the  service  of  the  United  States 
er  the  calls  of  the  President  of  May  ninth,  nineteen  hundred  and 
een,  and  June  eighteenth,  nineteen  hundred  and  sixteen,  and  en- 
;d  men  of  the  Regular  Army  who  by  the  provisions  of  Acts 
ve  cited  are  beneficiaries  thereof  only  during  the  time  the  Or- 
ized  Militia  or  National  Guard  contmue  in  the  service  of  the 
ted  States  under  said  calls,  apply  only  to  applications  stated  in 
form  prescribed  by  the  Secretary  of  War  which  are  received  in 

office  of  the  Depot  Quartermaster,  Washington,  District  of 
Limbia,  on  or  before  June  thirtieth,  nineteen  hundred  and  sev- 
;en.     (40  StaL  11.) 

Tbig  was  a  provision  of  tbe  deGcieuc;  appropriatioii  act  for  the  figcal  jetx 
917.  cited  above. 

See  D.  S.  Comp.  Bt  IBIO,  IJ  30&2b,  30S2& 
iGla.  (Act  May  12,  1917,  c.  12.)     Supplying  and  exchanging  in> 

fantry  equipment;   requisitions. 

I'henever  in  the  opinion  of  the  Secretary  of  War  a  sufficient 
iber  of  Infantry  equipment,  model  of  nineteen  hundred  and  ten, 
1  havebeen  procured  and  shall  be  available  for  the  purpose  the 
retary  of  War  is  hereby  authorized  to  issue  on  the  requisition 
he  governors  of  the  several  States  and  Territories  or  the  com- 
iding  general  of  the  District  of  Columbia  National  Guard,  such 
ibers  thereof  as  are  required  for  equipping  the  National  Guard 
aid  States,  Territories,  and  the  District  of  Columbia,  without 
rging  the  cost  or  value  thereof  or  any  expenses  connected  there- 
1,  against  any  allotments  to  said  States,  Territories,  or  the  Dis- 
:  of  Columbia,  provided  that  the  equipment  thus  issued  shall 
eceipted  for  and  shall  remain  the  property  of  the  United  States 

be  annually  accounted  for  in  the  manner  prescribed  by  the  Act 
une  third,  nineteen  hundred  and  sixteen,  and  that  each  State, 
ritory,  and  the  District  of  Columbia  shall,  upon  receipt  of  new 
ipment,  turn  in  to  the  Ordnance  Department  of  the  United 
cs  Army,  without  receiving  any  money  credit  therefor  and 
lout  expense  for  transportation  of  Infantry  equipment  now  in 
lossession,  the  property  of  the  United  States,  and  replaced  by 
:!es  of  the  model  of  nineteen  hundred  and  ten  equipment,  (40 
.68.) 

This  seotifiD  and  the  sectioDB  next  followinf  were  provisions  of  tbe  Arm; 
ppropriatioD  act  for  tbe  flBCol  year  I&IS,  cited  above. 

)62.  (Act  May  12,  1917,  c.  12.)  Issue  of  field  artillery  ma- 
terial. 

or  the  purpose  of  manufacturing  and  procuring  field  artillery 
erial  for  the  National  Guard  of  the  several  States,  Territories, 
the  District  of  Columbia,  but  to  remain  the  property  of  the 
ted  States  and  to  be  accounted  for  in  the  manner  now  pre- 
Ded  by  law,  the  Secretary  of  War  is  hereby  authorized,  under 
1  regulations  as  he  may  prescribe,  on  the  requisitions  of  the 
srnors  of  the  several  States  and  Territories  or  the  command- 
general  of  the  National  Guard  of  the  District  of  Columbia, 
ssue  said  artillery  material  to  the  National  Guard;  and  the 
of  $10,000,000  is  hereby  appropriated  and  made  immediately 
lable  for  the  manufacture,  procurement,  and  issue  of  the  arti- 
constituting  the  same.  (40  Stat.  64.) 
See  note  to  |  306U,  ante. 
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§  3062d.  (Act  May  12,  1917,  c.  12.)  Transfer  of  horses  and  pack 
mules  to  National  Guard  organizations. 
The  Secretary  of  War  is  hereby  authorized  to  transfer  to  those 
organizations  of  the  National  Guard  entitled  thereto  such  number 
of  horses  and  pack  mules  purchased  by  the  Quartermaster  Corps 
of  the  Army  under  the  provisions  of  the  Act  of  July  first,  nineteen 
hundred  and  sixteen,  not  required  for  the  proper  equipment  of 
organizations  of  the  Regular  Army,  that  can  be  issued  to  National 
Guard  organizations  under  the  regulations  prescribed  by  the  Sec- 
retary of  War,  all  expenses  incident  to  such  transfer  to  be  met  from 
appropriations  made  for  and  on  behalf  of  the  National  Guard ;  pack 
mules  so  transferred  may  be  issued  not  to  exceed  six  to  any  one 
radio  company,  machine-gun  troop  or  company,  or  four  to  any  one 
ambulance  company,  under  such  regulations  as  the  Secretary  of 
War  may  prescribe.     (40  Stat.  65.) 

This  section  and  the  section  next  following  were  provisions  of  the  Army  ap- 
propriation act  for  the  fiscal  year  1918,  cited  above. 

§  3062e.  (Act  May  12,  1917,  c.  12.)  Detail  of  enlisted  men  to 
care  for  materiel,  etc. 
To  provide  for  the  compensation  of  competent  help  for  the  care 
of  materiel,  animals,  and  equipment  thereof,  under  such  regulations 
as  the  Secretary  of  War  may  prescribe :  Provided,  That  the  men  to 
be  compensated,  not  to  exceed  five  for  each  battery,  troop,  or  com- 
pany, shall  be  duly  enlisted  therein  and  shall  be  detailed  by  the 
battery,  troop,  or  company  commander  under  such  regulations  as 
the  Secretary  of  War  may  prescribe,  and  shall  be  paid  by  the 
United  States  disbursing  officer  in  each  State,  Territory,  and  the 
District  of  Columbia.    (40  Stat.  65.) 

See  note  to  §  3062d,  ante. 

The  deficiency  appropriation  act  for  the  fiscal  year  1917,  Act  April  17,  1917, 
c.  3,  i  1,  contained  a  provision  identical  with  this  section. 

§  3064a.  (Act  June  3,  1916,  c.  134,  §  67,  as  amended,  Act  July  9, 
1918,  c.  143,  subc.  III.)  Property  and  disbursing  officers. 
The  governor  of  each  State  and  Territory  and  the  Commanding 
General  of  the  National  Guard  of  the  District  of  Columbia  shall 
appoint,  designate,  or  detail,  subject  to  the  approval  of  the  Secre- 
tary of  War,  the  Adjutant  General  or  an  officer  of  the  National 
Guard  of  the  State,  Territory,  or  District  of  Columbia,  who  shall 
be  regarded  as  property  and  disbursing  officer  for  the  United  States. 
He  shall  receipt  and  account  for  all  funds  and  property  belonging 
to  the  United  States  in  possession  of  the  National  Guard  of  his 
State,  Territory,  or  District,  and  shall  make  such  returns  and  reports 
concerning  the  same  as  may  be  required  by  the  Secretary  of  War. 
The  Secretary  of  War  is  authorized,  on  the  requisition  of  the  gov- 
ernor of  a  State  or  Territory  or  the  commanding  general  of  the 
National  Guard  of  the  District  of  Columbia,  to  pay  to  the  prop- 
erty and  disbursing  officer  thereof  so  much  of  its  allotment  out  of 
the  annual  appropriation  for  the  support  of  the  National  Guard 
as  shall,  in  the  judgment  of  the  Secretary  of  War,  be  necessary  for 
the  purposes  enumerated  therein.  He  shall  render,  through  the 
War  Department,  such  accounts  of  Federal  funds  intrusted  to  him 
for  disbursement  as  may  be  required  by  the  Treasury  Depart- 
ment. Before  entering  upon  the  performance  of  his  duties  as  prop- 
erty and  disbursing  officer  he  shall  be  required  to  give  good  and 
sufficient  bond  to  the  United  States,  the  amount  thereof  to  be 
determined  by  the  Secretary  of  War,  for  the  faithful  performance 
of  his  duties  and  for  the  safe-keeping  and  proper  disposition  of  the 
Federal  property  and  funds  intrusted  to  his  care.  He  shall,  after 
having  qualified  as  property  and  disbursing  officer,  receive  pay  for 
his  services  at  a  rate  to  be  fixed  by  the  Secretary  of  War,  and  such 
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pensation  shall  be  a  charge  against  the  whole  sum  annually 
ropriated  for  the  support  of  the  National  Guard:  Provided, 
t  when  traveling  in  the  performance  of  his  official  duties  under 
irs  issued  by  the  proper  authorities  he  shall  be  reimbursed  for 
actual  necessary  traveling  expenses,  the  sum  to  be  made  a 
■ge  against  the  allotment  of  the  State,  Territory,  or  District 
lolumbia:  Provided  further.  That  the  Secretary  of  War  shall 
;e  an  inspection  of  the  accounts  and  records  of  the  property 
disbursing  officer  to  be  made  by  an  inspector  general  of  the 
ly  at  least  once  each  year:  And  provided  further,  That  the 
etary  of  War  is  empowered  to  make  all  rules  and  regulations 
ssary  to  carry  into  effect  the  provisions  of  this  section.  (39 
.200.    40  Stat.  878.) 

This  section  iras  amended  bf  Act  July  9.  1018,  o.  143,  cited  above,  by  In- 
prtinK  in  the  first  senteDce  thereof,  after  the  words  "approvHl  of  the  Secre- 
irj  of  Wsr,"  the  words  "the  Adjutant  General  or." 
71aa.  (Act  May  12,  1917,  c.  12.)     Rifle  clubs,  sale  of  ammuni- 
tion for  use  of;   detail  of  enlisted  men  as  instructors. 
lie  Secretary  of  War,  in  his  discretion,  and  under  such  regula- 
5  as  he  may  prescribe,  may  authorize  the  detail  of  enlisted  men 
le  Army  as  temporary  instructors  in  rifle  practice  to  organized 
clubs   requesting  such   instruction.     (40   Stat.   64.) 
This  was  a  provision  of  the  Arm;  appropriatlOD  act  (or  the  fiscal  year  IfilS, 
ted  above. 
71c.  (Act  May  12,  1917,  c.  12.)     Training  camps;   pay;   mile- 

>r  the  expense  of  maintaining,  upon  mihtary  reservations  or 

ft-here,  camps  for  the  military  instruction  and  training  of  such 
ens  physically  capable  of  bearing  arms  as  may  be  selected  un- 
iuch  regulations  as  may  be  prescribed  by  the  Secretary  of  War, 
for  furnishing  said  citizens,  at  the  expense  of  the  United  States, 
arms,  subsistence,  transportation  by  the  most  usual  and   di- 

route  within  said  limits  as  to  territory  as  may  be  prescribed; 
iuch  expenditures  as  may  be  deemed  necessary  for  water,  fuel, 
t,  temporary  structures,  not  including  quarters  for  officers  nor 
acks  for  men,  screening,  and  damages  resulting  from  field  ex- 
>es,  and  other  expenses  incidental  to  maintaining  said  camps  and 
theoretical  winter  instruction  in  connection  therewith,  includ- 

textbooks  and  stationery;  for  furnishing  such  equipments, 
age,  field  equipage,  and  transportation  belonging  to  the  United 
es  as  may  be  deemed  necessary  as  authorized  by  section  fifty- 

of  the  Act  of  Congress  approved  June  third,  nineteen  hundred 

sixteen,  $3,281,000:  Provided,  That  the  Secretary  of  War  is 
by  authorized  out  of  this  appropriation  to  pay  to  persons  des- 
ted  by  him  for  training  as  officers  in  the  Army  during  the  pe- 

of  their  training  the  sum  of  not  to  exceed  $100  per  month  in 
tion  to  the  allowances  authorized  by  said  section  fifty -four: 
I'ided,  That  they  shall  agree  to  accept  appointment  in  the  Of- 
s'  Reserve  Corps  in  such  grade  as  may  be  tendered  by  the  Sec- 
ry  of  War. 

rovided  further.  That  so  much  of  section  fifty-four  of  the  Act 
une  third,  nineteen  hundred  and  sixteen,  entitled  "An  Act  for 
ing  further  and  more  effectual  provision  for  the  national  de- 
e,  and  for  other  purposes,"  as  relates  to  the  transportation  of 
:ens  who,  conformably  to  such  regulations  as  the  Secretary  of 
r  may  prescribe,  attend  training  camps  be,  and  the  same  is 
:by  amended  so  as  to  provide  that  said  citizens  shall  be  paid  as 
filing  allowances  three  and  one-half  cents  per  mile  for  the  dis- 
:e  by  the  shortest  usually  traveled  route  from  the  places  from 
ch  they  are  authorized  to  proceed  to  the  camp  and  for  the  re- 
Supp.U.S.Coi(P.'19— 39  (609) 
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turn  travel  thereto :  Provided  further,  That  the  payment  of  tr4' 
pay  for  the  return  jotirney  may  be  made  in  advance  of  the  acti 
performance  of  travel.     (40  Stat.  69.) 

These   were   piovjaioas  of  the  Atmj  appropriation  act  for  the  fiscal  t 

1918,  cited  above.    See  U.  S.  Comp.  SL  1916,  S  3071b. 

§  3071d.  (Act  July  9,  1918,  c.  143,  subc.  XVIII.)     Same;   grad 
ates  of  Military  Academy  as  instructors. 

The  service  of  graduates  of  the  Military  Academy  may  be  u1 
ized  during  the  months  of  June,  July,  August,  and  September  of  t 
year  in  which  they  graduate  as  instructors  at  the  citizens'  traini 
camps,  and  their  graduation  leave  may  be  taken  at  the  terminati 
of  their  services  as  instructors  at  these  camps.  (40  Stat.  892.) 
TMb  lection  was  a  provituon  of  the  Army  eppropriatloa  act  for  the  fi» 
year  1919,  cited  above. 

§  3072a.  (Act  July  9,  1918,  c.  143.)     Training  of  National  Guar 

camps. 
To  provide  for  the  participation  of  the  whole  or  any  part  of  t 
National  Guard  in  encampments,  maneuvers,  or  other  exercisi 
including  outdoor  target  practice  and  field  qnd  coast  defense  i 
struction,  either  independently  or  in  conjunction  with  any  part 
the  Regular  Army,  and  there  may  be  set  aside  from  the  fun 
apportioned  for  that  purpose  and  allotted  to  any  State,  Tcrritoi 
or  the  District  of  Columbia  such  portion  of  said  funds  as  m 
be  necessary  for  the  payment,  subsistence,  transportation,  and  ol 
er  proper  expenses  of  such  portion  of  the  National  Guard  of  sa 
State,  Territory,  or  the  District  of  Columbia  as  shall  participa 
in  such  encampments,  maneuvers,  or  other  exercises,  including  oi 
door  target  practice  and  field  and  coast  defense  instruction ;  ai 
the  officers  and  enlisted  men  of  such  National  Guard  while  so  € 
gaged  shall  be  entitled  to  the  same  pay,  subsistence,  and  trai 
,  portation  as  officers  and  enlisted  men  of  corresponding  grad 
of  the  Regular  Army  are  or  hereafter  may  be  entitled  to  by  la 
To  provide  for  camps  of  instruction  for  the  instruction  of  ol 
cers  and  enlisted  men  of  the  National  Guard.  Such  camps  sh; 
be  conducted  by  officers  of  the  Regular  Army  detailed  by  the  S< 
retary  of  War  for  the  purpose,  and  may  be  located  either  with 
or  without  the  State,  Territory,  or  District  of  Columbia  to  whi 
the  members  of  the  National  Guard  designated  to  attend  sa 
camps  shall  belong.  Officers  and  enlisted  men  attending  su 
camps  shall  be  entitled  to  pay  and  transportation  and  enlist 
men  to  subsistence  in  addition  at  the  same  rate  as  for  encam 
ments  or  maneuvers  for  field  and  coast  defense  instruction.  ( 
Stat.  874.) 

This  section  was  a  part  of  the  Army  appropriatioa  act  lor  tbe  fiscal  yi 

1919,  cited    above.      It    supersedes    eimilar    proviaioiiB    of    Act    May    '. 
1917,  c.  12,  40  Stat  66. 

§  3072b.  (Act  July  9,  1918,  c.  143.)     Same;   attendance  at  5ch( 

or  attachment  to  organization  of  Regular  Army. 

To  provide  for  the  attendance  of  selected  officers  or  enlisted  m 

of  the  National  Guard  who  pursue  a  regular  course  of  study  at  a' 

military  senvice  school  of  the  United   States,  except  the  Unit 

States  Military  Academy;   or  to  be  attached  to  an  organization 

the  same  arm,  corps,  or  department  to  which  such  officers  or  t 

listed  men  shall  belong,  for  routine  practical  instruction  at  or  ne 

an  Army  post  during  a  period  of  field  training  or  other  outdoor  < 

ercises;   and  such  officers  or  enlisted  men  shall  receive,  out  of  a 

National  Guard  allotment  of  funds  available  for  the  purpose,  t 

same   travel   allowances   and   quarters   or   commutation   of   qu; 

ters,  and  the  same  pay,  allowahce,  and  subsistence  to  which  ol 
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i  or  enlisted  men  of  the  Regular  Army  would  be  entitled  for 
inding  such  school,  college,  or  practical  course  of  instruction 
ler  orders  from  proper  military  authority  while  in  actual  at- 
dance  at  such  school,  college,  or  practical  course  o!  instruc- 
i :  Provided,  That  in  ^lo  case  shall  the  pay  and  allowances  au- 
rized  herein  exceed  those  of  a  captain.    *    *    (40  Stat.  874.) 

This  section  was  a  part  of  tbe  Army  appropriation  net  tot  the  fiBcal  year 
1919,  cited  above.  It  supersedea  aimilar  provlalDiii  of  Act  Uay  12,  1917,  c.  12, 
iO  StaL  67. 

072c.  (Act  May  12,  1917,  c.  12.)  Sale  of  land  purchased  for 
target  ranges. 

Vhen  any  land  which  has  been  heretofore  or  may  be  hereafter 
uired  by  purchase  for  a  target  range  for  the  use  of  the  National 
ird  of  any  State,  Territory,  or  the  District  of  Columbia,  shall 
e  become  useless  or  shall  be  found  to  be  unavailable  for  such 
pose,  the  Secretary  of  War  may  cause  the  same  to  be  sold  either 
vhole  or  in  two  or  more  parts  as  he  may  deem  best  for  the  in- 
ists  of  the  United  States.  In  the  disposal  of  such  property,  the 
retary  of  War  shall  cause  the  same  to  be  appraised  either  as  a 
)Ie  or  in  two  or  more  tracts,  having  due  reference  to  the  require- 
its  of  any  permanent  improvements  made  thereon  ;  and  he  shall 
ae  the  property  to  be  offered  at  public  or  private  sale  at  not 
than  the  appraised  value.  The  expenses  for  advertising,  ap- 
isemcnt,  survey,  and  sale  shall  be  paid  from  the  proceeds  of  the 
;  and  the  net  proceeds  thereof  shall  be  placed  to  the  credit  of 
State,  Territory,  or  District  of  Columbia,  as  additional  to  its 
tment  under  section  sixty-seven  of  the  Act  of  June  third,  nine- 
i  hundred  and  sixteen,  (40  Stat,  67.) 
See  note  to  1  3072a.  aote. 

)74aa.  (Act  May  12,  1917,  c  12.)  OEBces  for  inspector  in- 
structors. 

Whenever  practicable  inspector-instructors  shall  use  the  State 
ories  or  other  public  buildings  for  offices.     (40  Stat.  68.) 
This  was  a   provisioD   of   the   Army   appropriatioD   act   for   the   fiscal   year 
.918,  cited  above.     It  was   repeated   in.  the  deficiency   appropriation  act  for 
he  fiscal  year  1917,  Act  April  17,  1917,  c  3,  |1. 


AFTER  B— NAVAL  MILITIA  AND  NATIONAL 
NAVAL  VOLUNTEERS    . 

t078a,  3078b.     [Repealed.] 

All  laws  relatinc  to  tbe  Mavol  Militia  and  the  National  Naval  Volunteers 
'ere  repealed,  by  a  provision  of  the  Naval  appropriation  act  for  tbe  fiscal  year 
»ia,  Act  July  1,  lUlS,  c.  114,  post,  i  SOTSc. 

'78c.  (Act  July  1,  1918,  c.  114.)  Repeal  of  certain  acts. 
hat  upon  the  approval  of  this  Act  all  laws  heretofore  enacted 
the  Congress  relating  to  the  Naval  Militia  and  the  National  . 
al  Volunteers  be,  and  the  same  hereby  are,  repealed;  and  the 
iident  is  authorized  to  transfer  as  a  class  all  members  of  the 
ional  Naval  Volunteers  to  the  class  "the  Naval  Reserve,"  "the 
al  Reserve  Flying  Corps,"  or  "the  Marine  Corps  Reserve" 
le  Naval  Reserve  Force  or  the  Marine  Corps  Reserve,  for  gen- 
service,  in  the  confirmed  rank,  grade,  or  rating  they  now  hold 
le  National  Naval  Volunteers,  regardless  of  their  being  mem- 
of  a  State  military  force,  and  without  examination  and  the 
:ssity  of  executing  or  filing  a  new  oath  and  acceptance  of 
e;  that  until  sucn  transfer  is  effected  members  of  the  Na- 
al  Naval  Volunteers  shall  retain  their  present  status  and  be 
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entitled  to  receive  the  same  pay,  allowances,  gratuities,  and  ( 
er  benefits  as  heretofore  provided  by  law,  and  shall  continue  s 
ject  to  the  laws  prescribed  for  the  government  of  the  Navy. 
Stat.  708.) 

This  section  was  a  part  ol  the  Naval  appropriation  act  for  the  fiscal  : 
1&19,  cited  above.     See  note  under  H  3078,  30T8b. 

§  3078d.  (Act  July  1,  1918,  c.  114.)     Appropriations  for  train 
and  equipping  Naval  Reserve  Force. 
That  the  unexpended   and   unobligated   portion  of  all   mon 

heretofore  appropriated,  and  the  appropriation  authorized  by  ; 
tion  ten  of  Public  Numbered  Fifty-seven,  Sixty-third  Congr 
approved  February  sixteenth,  nineteen  hundred  and  fourteen, 
the  training  and  equipment  of  the  Naval  Militia  and  the  Natic 
Naval  Volunteers,  for  the  clerical  force  and  the  office  expenses 
the  Division  of  Naval  Militia  Affairs,  and  the  property  loaned 
the  Navy  Department  for  the  arming  and  equipping  of  the  Na 
Militia  shall  be,  and  hereby  are,  made  available  for  training  ; 
equipping  the  Naval  Reserve  Force  and  for  the  purchase,  ren 
and  maintenance  of  suitable  armories  therefor,  including  the 
quisition  of  the  necessary  land  upon  which  such  armories  may 
located.     (40  Stat.  712.) 

This  section  was  a  part  o(  the  Naval  appropriation  act  for  the  fiscal  ; 
1019,  cited  above. 

§  3078e.  (Act  July  1,  1918,  c.  114.)     Clerical  force  of  Divisior 
Naval  Militia  Affairs  transferred. 
The  clerical  force  and  office  expenses  provided  for  the  Divif 
of  Naval  Militia  Affairs  shall  be  transferred  to  the  Bureau  of  N 
igation.     (40  Stat  712.) 

Thia  section  was  a  provision  ol  the  N«val  appropriation  act  for  the  i 
year  1919,  cited  above. 
(612) 


ITLE  XVI  A— SOLDIERS'  AND  SAILORS'  CIVIL 
RELIEF 


K\i*.  Proteotion  to  penoDB  Id  mili- 
tary service;  euHpension  of 
le^al  proceedings. 


3078'^)). 

30781it 
807814 1. 


'Slfsaa.  A|iplic«tioD  o(  act;    coart*. 
'S14b.  Sureties,   guarantors,   and   In-      3078^40. 
dorscrs  protected. 


ITICLE    II.  GENERAL    RELIEF 

'8*4bb.  Default  judgmetitB;  affida- 
vits; bonds;  attorneys  for 
persons  in  service. 

'SVtC.  Stsy  of  actions. 

'S]A<x.  Same ;  on  contracts ;  Snes  or 
penalties. 

8!4<1.  Executjous;  atay  of  attach- 
ments or  garnisbments. 

8>4dd.  Stay  of  acUons;  lenetb  of; 
coilefendants  not  In  service. 

S^e.  LimitatioD  of  actions. 

TICLE     III.     RENT,     INSTALL- 
MENT CONTRACTS,     MORT- 
GAGES 
9%fe.  Rent;   eviction  ;    sta;  of  pro- 
ceedings ;    allotment  of  pay 
to  discharse. 
314f-  Contracts  for  purchase  of  real 
or    personal    property;     ac< 

ms.  Mortgases  or  trost  deeds;  ac- 
tions ;    stay ;     sales    under 

ARTICLE  IV.  INSURANCE 

HiR.  Definitions. 

;^gC.  Applieation    for    benefits   of 

Article ;    forms. 
Vili.  Persons  entitled  to  bcneSta  of 

'4i.  Same:    lista  of. 
Hi-  Applications  on  policies  total- 
iDE  more  than  35.000. 


8078  >4m 

30TS%m: 

3078^4n. 

3078Vinii 
8078WO. 


Lapse  of  policies  for  nonpay- 
ment of  premiuma. 
Reports    to    Bureau    of   War 

Rish  Insurance. 
Verification    of   diffeience    be- 
tween    premiums     defaulted 
and  paid. 
Bonds   of   United    States   for 
difference  between  premiums 
defaulted  and  paid. 
.  Same;   holding  as  security  for 

payment  of  premiums. 
m.  Deduction    of    unpaid    pre- 
miuniB    from    proceeds    of 
policies. 
Fajment  of  past  due  premiums 

on  tcrminntioD  of  service. 
1.  Accounts  stated  between  in- 
surers and  United  States, 
Payment  of   balances  due  in- 


307814OD.  Policies  to  which  article  not 

applicable. 
3078i4p.  Companies  or  aasociations  to 
which  applicable. 


807S!4PP-  Application  of  article;    sale 

of  property. 
3078i4q.  RJEhts  to  public  lands  not  to 
be  forfeited. 


30T8<4qq-  Transfers  to  take  advantage 
of  act 

3078i4r-  Certificates  of  military  serv- 
ice ;  persons  reported  miss- 
ing ;    presumption. 

307SVirr.  Revocation    of    interlocutory 

SOlSVtB.  Time  of  termination  of  act. 
3078V4BB.  Citation  of  act. 


This  Title,  inserted  here  as  additional  to  the  original  titles  of  the  Revised 
tatiites,  includes  Act  Marcb  8,  IfllS,  c.  20,  entitled  "An  act  to  extend  pro- 
>ction  to  the  civil  rights  of  members  of  the  military  and  naval  establisb- 
lents  of  tbe  United  States  engaged  in  the  present  war." 

ARTICLE  I.  GENERAL  PROVISIONS 
7814a.  (Act  March  8.  1918,  c.  20,  §  100.)  Protection  to  per- 
sons in  military  service;  suspension  of  legal  proceedings. 
If  the  purpose  of  enabling  the  United  States  the  more  suc- 
ully  to  prosecute  and  carry  on  the  war  in  which  it  is  at  pres- 
;ngaged.  protection  is  hereby  extended  to  persons  in  military 
ce  of  the  United  States  in  order  to  prevent  prejudice  or  in- 
to their  civil  rights  during  their  term  of  service  and  to  enable 
I  to  devote  their  entire  energ;j'  to  the  military  needs  of  the 
an,  and  to  this  end  the  following  provisions  are  made  for  the 
orary  suspension  of  legal  proceedings  and  transactions  which 
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may  prejudice  the  civil  rights  of  persons  in  such  service  durini 
the  continuance  of  the  present  war.     (40  Stat.  440.) 

§  3078l/4aa.  (Act  March  8,  1918,  c  20,  §  101.)     Definitions. 

(1)  The  term  "persons  in  military  service,"  as  used  in  this  Acl 
shall  include  the  following  persons  and  no  others:  All  officers  am 
enlisted  men  of  the  Regular  Army,  the  Regular  Army  Reservt 
the  OfTicers'  Reserve  Corps,  and  the  Enlisted  Reserve  Corps;  a! 
officers  and  enlisted  men  of  the  National  Guard  and  Nations 
Guard  Reserve  recognized  by  the  Militia  Bureau  of  the  War  De 
partment;  all  forces  raised  under  the  Act  entitled."An  Act  to  au 
thorize  the  President  to  increase  temporarily  the  Military  Estab 
lishment  of  the  United  States,"  approved  May  eighteenth,  nineteei 
hundred  and  seventeen;  all  officers  and  enlisted  men  of  the  Navj 
the  Marine  Corps,  and  the  Coast  Guard;  all  officers  and  enlistei 
men  of  the  Naval  Militia,  Naval  Reserve  force.  Marine  Corps  Re 
serve,  and  National  Naval  Volunteers  recognized  by  the  Nav; 
Department;  all  officers  of  the  Public  Health  Service  detailed  b; 
the  Secretary  of  the  Treasury  for  duty  either  with  the  Army  o 
the  Navy;  any  of  the  personnel  of  the  Lighthouse  Service  am 
of  the  Coast  and  Geodetic  Survey  transferred  by  the  Presiden 
to  the  service  and  jurisdiction  of  the  War  Department  or  of  th 
Navy  Department;  members  of  the  Nurse  Corps;  Army  fiel 
clerks;  field  clerks.  Quartermaster  Corps;  civilian  clerks  and  em 
ployees  on  duty  with  the  military  forces  detailed  for  service  abroai 
in  accordance  with  provisions  of  existing  law;  and  members  o 
any  other  body  who  have  heretofore  or  may  hereafter  become  : 
part  of  the  miHtary  or  naval  forces  of  the  United  States,  Th 
term  "military  service,"  as  used-  in  this  definition,  shall  signify  ac 
tive  service  in  any  branch  of  service  heretofore  mentioned  or  re 
ferred  to,  but  reserves  and  persons  on  the  retired  list  shall  not  b 
included  in  the  term  "persons  in  military  service"  until  orderei 
to  active  service.  The  term  "active  service"  shall  include  the  pe 
riod  during  which  a  person  in  military  service  is  absent  from  dut; 
on  account  of  sickness,  wounds,  leave,  or  other  lawful  cause. 

(2)  The  term  "period  of  military  service,"  as  used  in  this  Ac1 
shall  include  the  time  between  the  following  dates:  For  person 
in  active  service  at  the  date  of  the  approval  of  this  Act  it  shal 
begin  with  the  date  of  approval  of  this  Act;  for  persons  enterini 
active  service  after  the  date  of  this  Act,  with  the  date  of  enterinj 
active  service.  It  shall  terminate  with  the  date  of  discharge  fron 
active  service  or  death  while  in  active  service,  but  in  no  case  late 
than  the  date  when  this  Act  ceases  to  be  in  force. 

(3)  The  term  "person,"  as  used  in  this  Act,  with  reference  to  th 
holder  of  any  right  alleged  to  exist  against  a  person  in  militar; 
service  or  against  a  person  secondarily  liable  under  such  righi 
shall  include  individuals,  partnerships,  corporations,  and  any  othe 
forms  of  business  association. 

(4)  The  term  "court"  as  used  in  this  Act  shall  include  any  cour 
of  competent  jurisdiction  of  the  United  States  or  of  any  State 
whether  or  not  a  court  of  record. 

(5)  The  term  "termination  of  the  war"  as  used  in  this  Act  shal 
mean  the  termination  of  the  present  war  by  the  treaty  of  peace  a 
proclaimed  by  the  PresidenL    (40  Stat.  440.) 

§  3078i4aaa.  (Act  March  8, 1918,  c  20,  §  102.)     Application  of  act 

coiuts. 

The  provisions  of  this  Act  shall  apply  to  the  United  State: 

the  several  States  and  Territories,  the  District  of  Columbia,  an 

alt  territory  subject  to  the  jurisdiction  of  the  United  States,  an 
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proceedings  commenced  in  any  court  therein,  and  shall  be 
irced  through  the  usual  forms  of  procedure  obtaining  in  such 
ts  or  under  such  regulations  as  may  be  by  them  prescribed. 
I)  When  under  this  Act  any  application  is  required  to  be 
le  to  a  court  in  which  no  proceeding  has  already  been  corn- 
iced with  respect  to  the  matter,  such  application  may  be  made 
ny  court.     (40  Stat.  441.) 

17814b.  (Act  March  8,  1918,  c.  20,  §  103.)  Sureties,  guaran- 
tors and  indorsers  protected. 

Whenever  pursuant  to  any  of  the  provisions  of  this  Act  the  en- 
ement  of  any  obligation  or  liability,  the  prosecution  of  any 

or  proceeding,  the  entry  or  enforcement  of  any  order,  writ, 
jment,  or  decree,  or  the  performance  of  any  other  act,  may  be 
'cd,  postponed,  or  suspended,  such  stay,  postponement,  or 
tension  may,  in  the  discretion  of  the  court,  likewise  be  granted 
ureties,  guarantors,  indorsers,  and  others  subject  to  the  obliga- 

or  liability,  the  performance  or  enforcement  of  which  is  stayed, 
tponed,  or  suspended. 

/hen  a  judgment  or  decree  is  vacated  or  set  aside  in  whole  or 
lart,  as  provided  in  this  Act,  the  same  may,  in  the  discretion  of 
court,  likewise  be  set  aside  and  vacated  as  to  any  surety,  guar- 
)r,  indorser,  or  other  person  liable  upon  the  contract  or  lia- 
y  for  the  enforcement  of  which  the  judgment  or  decree  was 
;red.     (40  Stat.  441.) 

ARTICLE  II.    GENERAIi  RELIEF 

78i4bb.  (Act  March  8,  1918,  c.  20,  §  200.)  Default  judgments; 
affidavits;  bonds;  attorneys  for  persons  in  service. 
1  any  action  or  proceeding  commenced  in  any  court  if  there 
t  be  a  default  of  an  appearance  by  the  defendant  the  plaintiff 
ire  entering  judgment  shall  file  in  the  court  an  affidavit  set- 
forth  facts  showing  that  the  defendant  is  not  in  military 
ice.  If  unable  to  file  such  affidavit  plaintiff  shall  in  lieu  there- 
ile  an  affidavit  setting  forth  either  that  the  defendant  is  in 
military  service  or  that  plaintiff  is  not  able  to  determine 
ther  or  not  defendant  is  in  such  service.  If  an  affidavit  is 
filed  showing  that  the  defendant  is  not  in  the  military  service, 
judgment  shall  be  entered  without  first  securing  an  order  of 
rt  directing  such  entry,  and  no  such  order  shall  be  made  if  the 
ndant  is  in  such  service  until  after  the  court  shall  have  ap- 
ited  an  attorney  to  represent  defendant  and  protect  his  interest 
the  court  shall  on  application  make  such  appointment.  Un- 
it appears  that  the  defendant  is  not  in  such  service  the  court 

■  require  a^  a  condition  before  judgment  is  entered  that  the 
titiff  file  a  bond  approved  by  the  court  conditioned  to  indemni- 
he  defendant,  if  in  military  service,  against  any  loss  or  damage 
.  he  may  suffer  by  reason  of  any  judgment  should  the  judg- 
it  be  thereafter  set  aside  in  whole  or  in  part.    And  the  court 

■  make  such  other  and  further  order  or  enter  such  judgment  as 
:s  opinion  may  be  necessary  to  protect  the  rights  of  the  defend- 
under  this  Act. 

!)  Any  person  who  shall  make  or  use  an  affidavit  required  un- 
this  section  knowing  it  to  be  false  shall  be  guilty  of  a  misde- 
nor  and  shall  be  punishable  by  imprisonment  not  to  exceed 
year  or  by  fine  not  to  exceed  $1,000,  or  both, 
!)  In  any  action  or  proceeding  in  which  a  person  in  military 
ice  is  a  party  if  such  party  does  not  personally  appear  therein 
s  not  represented  by  an  authorized  attorney,  the  court  may 

(615) 


§  3078  ^bb       SOLDIERS*  and  sailors'  civil  relief  (Tit.  16a 

jtppoint  an  attorney  to  represent  him;  and  in  such  case  a  like 
bond  may  be  required  and  an  order  made  to  protect  the  rights  of 
such  person.  But  no  attorney  appointed  under  this  Act  to  pro- 
tect a  person  in  military  service  shall  have  power  to  waive  any 
right  of  the  person  for  whom  he  is  appointed  or  bind  him  by  his 
acts. 

(4)  If  any  judgment  shall  be  rendered  in  any  action  or  pro- 
ceeding governed  by  this  section  against  any  person  in  military 
service  during  the  period  of  such  service  or  within  thirty  days 
thereafter,  and  it  appears  that  such  person  was  prejudiced  by  rea- 
son of  his  military  service  in  making  his  defense  thereto,  such  judg- 
ment may,  upon  application,  made  by  such  person  or  his  legal 
representative,  not  later  than  ninety  days  after  the  termination  of 
such  service,  be  opened  by  the  court  rendering  the  same  and  such 
defendant  or  his  legal  representative  let  in  to  defend;  provided  it 
is  made  to  appear  that  the  defendant  has  a  meritorious  or  legal 
defense  to  the  action  or  some  part  thereof.  Vacating,  setting 
aside,  or  reversing  any  judgment  because  of  any  of  the  provisions 
of  this  Act  shall  not  impair  any  right  or  title  acquired  by  any  bona 
fide  purchaser  for  value  under  such  judgment.     (40  Stat.  441.) 

Authority    of    attorney .p-While    ap-  Compensation    of   attorney^— An   at* 

pearance    of    attorney    appointed     by  torney  appointed  by  the  court  cannot 

court  pursuant  to  this  section  may  be  be  awarded  any  compensation  for  his 

noted  at  any  stage  of  proceeding, -such  services  which  should  be  regarded  as 

attorney  may  not  serve  notice  of "  ap-  a   patriotic   duty.     Davison   v.   Lynch, 

pearance  or  an  answer  binding  on  the  171  N.  Y.  S.  46,  103  Misc.  Rep.  311. 
absentee.    Davison  v.  Lynch  (Sup.)  171 
N.  Y.  S.  46,  103  Misc.  Rep.  311. 

§  307814c.  (Act  March  8,  1918,  c.  20,  §  201.)     Stay  of  actions. 

At  any  stage  thereof  any  action  or  proceeding  commenced  in 
any  court  by  or  against  a  person  in  military  service  during  the  pe- 
riod of  such  service  or  within  sixty  days  thereafter  may,  in  the 
discretion  of  the  court  in  which  it  is  pending,  on  its  own  motion, 
and  shall,  on  application  to  it  by  such  person  or  some  person  on 
his  behalf,  be  stayed  as  pfovided  in  this  Act,  unless,  in  the  opin- 
ion of  the  court,  the  ability  of  plaintiff  to  prosecute  the  action  or 
the  defendant  to  conduct  his  defense  is  not  materially  affected 
by  reason  of  his  military  service.     (40  Stat.  442.) 

ProG^edings  which  must  be  stayediP-  service  of  other  plaintiff  in  Naval  Be- 
Under  this  section  proceedings  on  ap-  serve,  where  success  of  appealing  plain- 
peal  from  order  denying  motion  of  one  tiff  would  leave  other  solely  liable  for 
plaintiff  that  action  be  discontinued  as  costs.  Post  v.  Thomas  (Sup.)  170  N. 
to  him  will  be  stayed  till  expiration  of  Y.  S.  227,  183  App.  Div.  625. 

§  3078V^cc.  (Act  March  8,  1918,  c.  20,  §  202.)  Same;  on  contracts; 
fines  or  penalties. 
When  an  action  for  compliance  with  the  terms  of  any  contract 
is  stayed  pursuant  to  this  Act  no  fine  or  penalty  shall  accrue  by 
reason  of  failure  to  comply  with  the  terms  of  such  contract  dur- 
ing the  period  of  such  stay,  and  in  any  case  where  a  person  fails 
to  perform  any  obligation  and  a  fine  or  penalty  for  such  nonper- 
formance is  incurred  a  court  may,  on  such  terms  as  may  be  just, 
relieve  against  the  enforcement  of  such  fine  or  penalty  if  it  shall 
appear  that  the  person  who  would  suffer  by  such  fine  or  penalty 
was  in  the  military  service  when  the  penalty  was  incurred  and 
that  by  reason  of  such  service  the  ability  of  such  person  to  pay 
or  perform  was  thereby  materially  impaired.     (40  Stat.  442.) 

§  3078V4d.  (Act  March  8,  1918,  c.  20,  §  203.)     Executions;    stay 
of  attachments  or  garnishments. 
In  any  action  or  proceeding  commenced  in  any  court  against 
a  person  in  military  service,  before  or  during  the  period  of  such 
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vice,  or  within  sixty  days  thereafter,  the  court  may,  in  its  dis- 
tion,  on  its  own  motion,  or  on  application  to  it  by  such  person 
some  person  on  his  behalf  shall,  unless  in  the  opinion  of  the 
irt  the  ability  of  the  defendant  to  comply  with  the  judgment 
order  entered  or  sought  is  not  materially  affected  by  reason  of 
i  military  service: 

(1)  Stay  the  execution  of  any  judgment  or  order  entered  against 
:h  person,   as  provided  in  this  Act,  and 

[2)  Vacate  or  stay  any  attachment  or  garnishment  of  property, 
iney,  or  debts  in  the  hands  of  another,  whether  before  or  after 
Igment,  as  provided  in  this  Act.    (40  Stat.  442.) 

)078V4dd.  (Act  March  8,  1918,  c.  20,  §  204.)     Stay  of  actions; 

length  of;  codefendants  not  in  service. 
\ny  stay  of  any  action,  proceeding,  attachment,  or  execution, 
iered  by  any  court  under  the  provisions  of  this  Act  may,  ex- 
it as  otherwise  provided,  be  ordered  for  the  period  of  military 
■vice  and  three  months  thereafter  or  any  part  of  such  period,  and 
sject  to  such  terms  as  may  be  just,  whether  as  to  payment  in 
.taUments  of  such  amounts  and  at  such  times  as  the  court  may 
or  otherwise.  Where  the  person  in  military  service  is  a  code- 
idant  with  others  the  plaintiff  may  nevertheless  by  leave  of  court 
K:eed  against  the  others.     (40  Stat.  442.) 

07Sl^e.  (Act  March  8,  1918,  c.  20,  §  205.)  Limitation  of  actions. 
Phe  period  of  military  service  shall  not  be  included  in  comput- 
;  any  period  now  or  hereafter  to  be  limited  by  any  law  for  the 
nging  of  any  action  by  or  against  any  person  in  military  service 
by  or  against  his  heirs,  executors,  administrators,  or  assigns, 
ether  such  cause  of  action  shall  have  accrued  prior  to  or  during 

period  of  such   service.     (40  Stat,   443.) 

ARTICLE  ni.    RENT,  INSTALLMENT  CONTRACTS,  MORTGAGES 

torsi^ee.  (Act  March  8,  1918,  c.  20,  §  300.)     Rent;    eviction; 
stay  of  proceedings;    allotment  of  pay  to  discharge.  , 

1)  No  eviction  or  distress  shall  be  made  during  the  period  of  mili- 
f  service  in  respect  of  any  premises  for  which  the  agreed  rent 
s  not  exceed  $50  per  month,  occupied  chiefly  for  dwelling  pur- 
es  by  the  wife,  children,  or  other  dependents  of  a  person  in  mil- 
7  service,  except  upon  leave  of  court  granted '  upon  applica- 

I  therefor  or  granted  in  an  action  or  proceeding  affecting  the 
It  of  possession. 

2)  On  any  such  application  or  in  any  such  action  the  court 
i,  in  its  discretion,  on  its  own  motion,  and  shall,  on  applica- 
1,  unless  in  the  opinion  of  the  court  the  ability  of  the  tenant 
)ay  the  agreed  rent  is  not  materially  affected  by  reason  of  such 
itary  service,  stay  the  proceedings  for  not  longer  than  three 
iths,  as  provided  in  this  Act,  or  it  may  make  such  other  order 
nay  be  just. 

3)  Any  person  who  shall  knowingly  take  part  in  any  eviction 
distress  otherwise  than  as  provided  in  subsection    (1)   hereof 

II  be  guilty  of  a  misdemeanor,  and  shall  be  punishable  by  im- 
onment  not  to  exceed  one  year  or  by  fine  not  to  exceed  $1,000, 
joth. 

\)  The  Secretary  of  War  or  the  Secretary  of  the  Navy,  as  the 
;  may  be,  is  hereby  empowered,  subject  to  such  regulations  as 
Tiay  prescribe,  to  order  an  allotment  of  the  pay  of  a  person  in 
tary  service  in  reasonable  proportion  to  discharge  the  rent  of 
nises  occupied  for  dwelling  purposes  by  the  wife,  children,  or 
;r  dependents  of  such  person.    (40  Stat.  443.) 
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§  3078i/Sf.  (Act  March  8,  1918,  c.  20,  §  301.)     Contracts  for  pur- 
chase  of  real  or  personal  property ;  actions  on. 

(1)  No  person  who  has  received,  or  whose  assignor  has  re- 
ceived, under  a  contract  for  the  purchase  of  real  or  personal  prop- 
erty, or  of  lease  or  bailment  with  a  view  to  purchase  of  such  prop- 
erty, a  deposit  or  installment  of  the  purchase  price  from  a  person 
or  from  the  assignor  of  a  person  who,  after  the  date  of  payment 
of  such  deposit  or  installment,  has  entered  military  service,  shall 
exercise  any  right  or  option  under  such  contract  to  rescind  or  ter- 
minate the  contract  or  resume  possession  of  the  property  for  non- 
payment of  any  installment  falling  due  during  the  period  of  such 
military  service,  except  by  action  in  a  court  of  competent  juris- 
diction. 

(la)  Any  person  who  shall  knowingly  resume  possession  of 
property  which  is  the  subject  of  this  section  otherwise  than  as  pro- 
vided in  subsection  (1)  hereof  shall  be  guilty  of  a  misdemeanor 
and  shaU  be  punished  by  imprisonment  not  to  exceed  one  year  or 
by  fine  not  to  exceed  $1,000,  or  both. 

(2)  Upon  the  hearing  of  such  action  the  court  may  order  the  re- 
payment of  prior  installments  or  deposits  or  any  part  thereof,  as 
a  condition  of  terminating  the  contract  and  resuming  possession 
of  the  property,  or  may,  in  its  discretion,  on  its  own  motion,  and 
shall,  on  application  to  it  by  such  person  in  military  service  or 
some  person  on  his  behalf  order  a  stay  of  proceedings  as  provided 
in  this  Act  unless,  in  the  opinion  of  the  court,  the  ability  of  the  de- 
fendant to  comply  with  the  terms  of  the  contract  is  not  materially 
affected  by  reason  of  such  service ;  or  it  may  make  such  other  dis- 
position of  the  case  as  may  be  equitable  to  conserve  the  interests 
of  all  parties.    (40  Stat.  443.) 

§  3078i4ff.  (Act  March  8,  1918,  c.  20,  §  302.)     Mortgages  or  trust 
deeds ;  actions ;  stay  ;•  sales  under  powers. 

(1)  The  provisions  of  this  section  shall  apply  only  to  obliga- 
tions originating  prior  to  the  date  of  approval  of  this  Act  and  se- 
cured by  mortgage,  trust  deed,  or  other  security  in  the  nature  of  a 
mortgage  upon  real  or  personal  property  owned  by  a  person  in  mili- 
tary service  at  the  commencement  of  the  period  of  the  military 
service  and  still  so  owned  by  him. 

(2)  In  any  proceeding  commenced  in  any  court  during  the  pe- 
riod of  military  service  to  enforce  such  obligation  arising  out  of 
nonpayment  of  any  sum  thereunder  due  or  out  of  any  other  breach 
of  the  terms  thereof  occurring  prior  to  or  during  the  period  of 
such  service,  the  court  may,  after  hearing,  in  its  discretion,  on  its 
own  motion,  and  shall,  on  application  to  it  by  such  person  in  mili- 
tary service  or  some  person  on  his  behalf,  unless  in  the  opinion 
of  the  court  the  ability  of  the  defendant  to  comply  with  the  terms 
of  the  obligation  is  not  materially  affected  by  reason  of  his  mil- 
itary service — 

(a)  Stay  the  proceedings  as  provided  in  this  Act;    or 

(b)  Make  such  other  disposition  of  the  case  as  may  be  equitable 
to  conserve  the  interests  of  all  parties. 

(3)  No  sale  under  a  power  of  sale  or  under  a  judgment  entered 
upon  warrant  of  attorney  to  confess  judgment  contained  in  any 
such  obligation  shall  be  valid  if  made  during  the  period  of  military 
service  or  within  three  months  thereafter,  unless  upon  an  order  of 
sale  previously  granted  by  the  court  and  a  return  thereto  made  and 
approved  by  the  court.    (40  Stat.  444.) 

Validity^— This  section  is  constitu-  mortgages  on  realty  in  Massachusetts, 
tional  as  war  measure,  within  power  of  Hoffman  t.  Charlestown  Five  Cents 
Congress,   and  governs  foreclosure  of      Sav.  Bank  (Mass.)  121  N.  S.  15. 
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WMTthip  of  nortgkBad  prapsrty^  Sailors'    Civil    Relief   Act     Dleti    t. 

9  secUoD  Is  not  limited  lo   owners  TrCupel   (Sup.)  170  N.  X.  8.  108. 

ecord.  or  to  euses  where  ororttasee  Ground!    for   sUy^Under    Soldiers' 

tact  knew,  or  bad  reason  to  know,  and  SaUors'   Civil  BeUet  Act,  on  affi- 

)   owner    waa,    but    includes    every  jarit  merelj  stating  that  defendant  is 

!  where   legal   or  equitable  title  to  »  chief  jeoman  in  the  Naval  Reaerve, 

'txaged   property  is  owned  by   per-  and  has  been  obliged  "to  almost  entire- 

in   military    service,    etc.;   snd   as  ly  relinaulsh  bia  civil  business,"  ia  in- 

inat   bank,    which   foreclosed   mort-  sufficient  to  ahow  that  defendant  ia  en- 

e  on  hia  property  in  violation  there-  titled    to    a    stay.      Diets    v.    Treupel 

person  in  miUtary  service  waa  eq-  (Sup.)  170  N.  T.  8.  108. 

K. .fZZZ^^r^^tlfX^^rl':  S"l«   ""«•'•   Pow^-U^der   this  oec- 

tiou,  until  termination  of  the  time  ape- 
dGed,   no   mortgage   can   he  foreclosed 


vith  bla  mother,  which  c 
uitable  ownership,  was  with- 


»nRP    fif    thi.    fltfltiitp    hpinv    nprvntifll         .     .'  .    '  _ 


-   .,         ^  .   ^      .    .                        ,  ice,    except   ucuer    uruer    vl    l-uuli.    »tfc 

rn-  Ik^^JT          l^J'^T^^  beikg  aimed  at  foreclosures  under  pow- 

^l  Th«-i«t.^   i^.    T^;,     H  «   "t   "«1«-      Knowledge,   acquieacencs, 

Ik  (Mass.)  1.^1  N.  B.  15.  ^^^^  in  and   of  any   foreclosure   under 

lae    of    mortgaged     proporty.-^rhIs  power     is     immaterial.       Hoffman     v. 

Jon    is    not    limited    to    mortgaged  Charlestown    Five    Cents    Sav.    Bank 

perty   nsed   by   a   soldier   or   ssilor,  (Mass.)  121  N.  EA15. 

his    dependents     for    bnsiness    or  Powers   Of   eourt^If,   txcept  tinder 

lUog  purposes      Hoffman  v  Charles-  ^al  circum stances,  there  is  no  eq- 

n  Five  Cents  Sav.  Bank  (Mass.)  121  „jtgi,,g    juHsdicUon    in    Massachusetts 

*'■   ^^-  to   foreclose   power   of   sale   mortgnge, 

lability    for    doflclency.^^oQrt    has  thts   section  gives  equity   courts  juris- 

[>ower  to  stay  mortgage  foreclosure  diction    to    foreclose    auch    mortgagea 

by  reason  at  the  fact  that  a  sailor  made    within    time     specified    in    act 

'  .  become    liable,    depending    on    a  Hoffman    v.    Charlestown    J'ive    Cents 

able  defideucy,  under  Soldiers'  and  Sav.  Bank  (Mass.)  121  N.  E.  IS. 

AHTICLB  IV.    INSURANCE 

078V4g.  (Act  March  8,  1918,  c.  20,  §  400.)    Definitions. 

n  this  Article  the  term  "policy"  shall  include  any  contract  of 

insurance  on  the  level  premium  or  legal  reserve  plan.  It  shall 
3  include  any  benefit  in  the  nature  of  life  insurance  arising  out 
membership  in  any  fraternal  or  beneficial  association;  the  term 
emium"  shall  include  membership  dues  or  assessments  in  such 
ociation,  and  the  date  of  issuance  of  policy  as  herein  limited 
11  refer  to  the  date  of  admission  to  membership  in  such  asso- 
:ion;  the  term  "insured"  shall  include  any  person  who  is  the 
der  of  a  policy  as  defined  in  this  Article;  the  term  "insurer" 
11  include  any  corporation,  partnership,  or  other  form  of  associa- 
1  which  secures  or  provides  insurance  under  any  policy  as  de- 
d  in  this  Article.  (40  Stat.  444.) 
078i^gg,  (Act  March  8,  1918,  c.  20,  §  401.)     Application  for 

bencBts  of  Article;  forms, 
'he  benefits  of  this  Article  shall  apply  to  any  person  in  military 
vice  who  is  the  holder  of  a  policy  of  life  insurance,  when  such 
der  shall  apply  for  such  benefits  on  a  form  prepared  in  ac- 
dance  with  regulations  which  shall  be  prescribed  by  the. Sec- 
try  of  the  Treasury.  Such  form  shall  set  forth  particularly 
t  the  application  therein  made  is  a  consent  to  such  modification 
.he  terms  of  the  original  contract  of  insurance  as  are  made  nec- 
iry  by  the  provisions  of  this  Article  and  by  receiving  and 
ig  the  same  the  insurer  shall  be  deemed  to  have  assented  there- 
to the  extent,  if  any,  to  which  the  policy  on  which  the  applica- 
1  is  made  is  within  the  provisions  of  this  Article.  The  original  of 
h  application  shall  be  sent  by  the  insured  to  the  insurer,  and  a 
y  thereof  to  the  Bureau  of  War  Risk  Insurance. 

he  Bureau  of  War  Risk  Insurapce  shall  issue  through  suitable 
itary  and  naval  channels  a  notice  explaining  the  provisions  of 
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this  Article  and  shall  furnish  forms  to  be  distributed  to  those  des; 

ing  to  make  application  for  its  benefits.     (40  Stat.  444.) 

§  3078l4h.  (Act  March  8,  1918,  c.  20,  §  402.)     Persons  entitled 

benefits  of  article. 
The  benefits  of  this  Act  shall  be  available  to  any  person  in  m 
itary  service  in  respect  of  contracts  of  insurance  in  force  und 
their  terms  up  to  but  not  exceeding  a  face  value  of  $5,000,  irrespe 
tive  of  the  number  of  policies  .held  by  such  person  whether 
one  or  more  companies,  when  such  contracts  were  made  and 
premium  was  paid  tiicreon  before  September  first,  nineteen  hu 
dred  and  seventeen;  but  in  no 'event  shall  the  provisions  of  th 
.  -Article  apply  to  any  policy  on  which  premiums  are  due  and  unpa 
for  a  period  of  more  than  one  year  at  the  time  when  applicati< 
for  the  benefits  of  this  Article  is  made  or  in  respect  of  any  polii 
on  which  there  is  outstanding  a  policy  loan  or  other  indebtedne 
equal  to  or  greater  than  fiftv  per  centum  of  the  cash  surrender  \i 
ue  of  the  policy.  (40  Stat.  444.) 
§  3078V4i.  (Act  March  8,  1918,  c.  20,  §  403.)     Same;  lists  of. 

The  Bureau  of  War  Risk  Insurance  shall,  subject  to  regul 
tions,  which  shall  be  prescribed  by  the  Secretary  of  the  Treasur 
compile  and  maintain  a  list  of  such  persons  in  military  service  ; 
have  made  application  for  the  benefits  of  this  Article,  and  sh; 
(1)  reject  any  applications  for  such  benefits  made  by  persons  wl 
are  not  persons  in  military  service;  (2)  reject  any  applicatioi 
for  such  benefits  in  excess  of  the  amount  permitted  by  secti( 
four  hundred  and  two;  and  (3)  reject  any  applications  in  respe 
of  contracts  of  insurance  otherwise  not  entitled  to  the  benefits 
this  Article.  Said  bureau  shall  immediately  notify  the  insurer  ai 
the  insured  in  writing  of  every  rejection  or  approval.  (40  St! 
445.) 
§  3078V4J.  (Act  March  8,  1918,  c.  20,  §  404.)     Applications  on  pel 

cies  totaling  more  than  $5,000. 
When  one  or  more  applications  are  made  under  this  Artie 
by  any  one  person  in  military  service  in  respect  of  insurance  e 
ceeding  a  total  face  value  of  $5,000,  whether  on  one  or  more  pc 
icies  or  in  one  or  more  companies,  and  the  insured  shall  not 
his  application  indicate  an  order  of  preference,  the  Bureau  of  W; 
Risk  Insurance  shall  reject  such  policies  as  have  the  inferior  ca: 
surrender  value,  so  as  to  reduce  the  total  benefits  conferred  with 
the  face  value  of  $5,000,  and  where  necessary  for  this  purpose  sha 
direct  the  Insurer  to  divide  any  policy  into  two  separate  policie 
The  said  bureau  shall  immediately  notify  the  insurer  and  the  ii 
sured  in  writing  of  such  selection.  (40  Stat.  445.) 
§  3078V4JJ.  (Act  March  8,  1918,  c.  20,  §  405.)     Lapse  of  policies  f( 

nonpayment  of  premiums. 
No  policy  which  has  not  lapsed  for  the  nonpayment  of  premiui 
before  the  commencement  of  the  period  of  military  service  ( 
the  insured,  and  which  has  been  brought  within  the  benefits  of  th 
Article,  shall  lapse  or  be  forfeited  for  the  nonpayment  of  prcmiui 
during  the  period  of  such  service  or  during  one  year  after  tli 
expiration  of  such  period:  Provided,  That  in  no  case  shall  th 
prohibition  extend  for  more  than  one  year  after  the  terminatio 
of  the  war.  (40  Stat.  445.) 
§  30781^k.  (Act  March  8,  1918,  c.  20,  §  406.)     Reports  to  Bureau  ( 

War  Risk  Insurance. 
Within  the  first  fifteen  days  of  each  calendar  month  after  th 
date  of  approval  of  this  Act  until  the  expiration  of  one  year  ait( 
the  termination  of  the  war,  every  insurance  corporation  or  assi 
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ion  to  which  application  has  been  made  as  herein  provided, 
the  benefits  of  this  Article,  shall  render  to  the  Bureau  of  War 
t  Insurance  a  report,  duly  verified,  setting  forth  the  following 

irst.  The  names  of  the  persons  who  have  applied  for  such  bene- 
and  the  face  vahie  of  the  policies  in  respect  of  which  such  bene- 
have  been  applied  for  by  such  persons,  during  the  preceding 
ndar  month ; 

;cond.  A  list  as  far  as  practicable  of  the  premiums  in  respect 
lolicies  entitled  to  the  benefits  of  this  Article  which  remain 
aid  on  the  last  day  of  the  preceding  calendar  month,  which 
is  at  least  thirty-one  days  after  the  due  date  of  the  premiums, 
■ided  such  premiums  have  not  previously  been  so  reported  as  in 
ult; 

hird,  A  list  of  premiums  which,  having  been  previously  report- 
s  in  default,  have  been  paid  by  the  policyholder  or  some  one 
lis  behalf  in  whole  or  in  part  during  the  preceding  calendar 
th; 

3urth.  A  computation  of  the  difference  between  the  total 
unt  of  defaulted  premiums  therein  reported  and  the  total 
unt  of  premiums  paid  as  therein  reported,  after  having  been 
iously  reported  as  in  default.  From. this  sum  shall  be  deduct- 
he  total  sura  of  any  premiums  previously  reported  as  in  default, 
1  policies  in  respect  of  which  the  Bureau  of  War  Risk  Insur- 
■  has,  since  the  date  of  such  report,  rejected  an  apj)lication  for 
Denefits  of  this  Article.  The  final  sum  so  arrived  at  shall  be  de- 
inated  the  monthly  difference.  (40  Stat.  445.) 
ISVil.  (Act  March  8,  1918,  c.  20,  §  407.)  Verification  of  dif- 
ference between  premiums  defaulted  and  paid, 
le  Bureau  of  War  Risk  Insurance  shall  verify  the  computa- 
of  monthly  difference  reported  by  each  insurer,  and  shall 
fy  it,  as  corrected,  to  the  Secretary  of  the  Treasury  and  the 
rer.     (40  Stat.  446.) 

78V4//.  (Act  March  8,  1918,  c.  20,  §  408.)  Bonds  of  United 
States  for  difference  between  premiums  defaulted  and  paid, 
le  Secretary  of  the  Treasury  shall,  within  ten  days  thereafter, 
■er  each  month  to  the  proper  officer  of  each  insurer,  bonds 
le  United  States  to  the  amount  of  that  multiple  of  $100  near- 
;o  the  monthly  difference  certified  in  respect  of  each  insurer. 
I  bonds  shall  be  registered  in  the  names  of  the  respective  in- 
rs,  who  shall  be  entitled  to  receive  the  interest  accruing  there- 
md  such  bonds  shall  not  be  transferred,  or  again  registered, 
pt  upon  the  approval  of  the  Director  of  the  Bureau  of  War 
Insurance,  and  shall  remain  in  the  possession  of  the  insurer 
settlement  is  made  in  accordance  with  this  Article:  Provided, 
:  whenever  the  fact  of  in.solvency  shall  be  ascertained  by  the 
ctor  of  the  Bureau  of  War  Risk  Insurance  all  obligation  on 
part  of  the  United  States,  under  this  Article,  for  future  pre- 
ns  on  policies  of  such  insurer  shall  thereupon  terminate.  An 
-er  shall  furnish-  semiannual  statements  to  the  Bureau  of  War 

Insurance.     (40  Stat.  446.) 
JSVitn.  (Act  March  8,  1918,  c.  20,  §  409.)     Same;  holding  as 
iecurity  for  payment  of  premiums. 

le  bonds  so  delivered  shall  be  held  by  the  respective  insurers 
icurity  for  the  payment  of  the  defaulted  premiums  with  inter- 
To  indemnify  it  against  loss  the  United  States  shall  have 
it  lien  upon  any  policy  receiving  the  benefit?  of  this  Article, 
;ct  onl/to  any  lien  existing  at  the  time  the  policy  became  sub- 
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ject  to  this  Act,  and  no  loan  or  settlement  or  payment  of  dividetid 
shall  be  made  by  the  insurer  on  such  policy  which  may  prejudice 
the  security  of  such  lien.  Before  any  dividend  is  paid  or  any  loan 
or  settlement  is  made  the  written  consent  of  the  Bureau  of  War 
Risk  Insurance  must  be  obtained.     (40  Stat.  446.) 

§  3078V4mm.  (Act  March  8,  1918,  c.  20,  §  410.)     Deduction  of  un- 
paid premiums  from  proceeds  of  policies. 

In  the  event  that  the  military  service  of  any  person  being-  the 
holder  of  a  policy  receiving  the  benefits  of  this  Article  shall  be 
terminated  by  death,  the  amount  of  any  unpaid  premiums,  with 
interest  at  the  rate  provided  for  in  the  policy  for  policy  loans, 
shall  be  deducted  from  the  proceeds  of  the  policy  and  shall  be 
included  in  the  next  monthly  report  of  the  insurer  as  premiums 
paid.     (40  Stat.  446.) 

§  3078V4n.  (Act  March  8,  1918,  c.  20,  §  411.)  Payment  of  past 
due  premiums  on  termination  of  service. 
If  the  insured  does  not  within  one  year  after  the  termination  of 
his  period  of  military  service  pay  to  the  insurer  all  past  due  pre- 
miums with  interest  thereon  from  their  several  due  dates  at  the 
rate  provided  in  the  policy  for  policy  loans,  the  policy  shall  at  the 
end  of  such  year  immediately  lapse  and  become  void,  and  the  in- 
surer shall  thereupon  become  liable  to  pay  the  cash  surrender  val- 
ue thereof,  if  any :  Provided,  That  if  the  insured  is  in  the  military 
service  at  the  termination  of  the  war  such  lapse  shall  occur  and 
surrender  value  be  payable  at  the  expiration  of  one  year  after  the 
termination  of  the  war.     (40  Stat.  446.) 

§  3078V4nn.  (Act  March  8,  1918,  c:  20»  §  412.)  Accounts  stated 
between  insurers  and  United  Sta^s. 
At  the  expiration  of  one  year  after *the  termination  of  the  war 
there  shall  be  an  account  stated  between  each  insurer  and  the 
United  States,  in  which  the  following  items  shall  be  credited  to  the 
insurer : 

(1)  The  total  amount  of  the  monthly  differences  reported  un- 
der this  Article ; 

(2)  The  difference  between  the  total  interest  received  by  the 
insurer  upon  the  bonds  held  by  it  as  security  and  the  total  inter- 
est upon  such  monthly  differences  at  the  rate  of  five  per  centum 
per  annum;  and  in  which  there  shall  be  credited  to  the  United 
States  the  amount  of  the  cash  surrender  value  of  each  policy  lapsed 
or  forfeited  as  provided  in  section  four  hundred  and  eleven,  but 
not  in  any  case  a  greater  amount  on  any  policy  than  the^  total  of 
the  unpaid  premiums  with  interest  thereon  at  the  rate  provided  for 
in  the  policy  for  policy  loans.     (40  Stat.  446.) 

§  307814^.  (Act  March  8,  1918,  c.  20,  §  413.)  Payment  of  balances 
due  insurers. 
The  balance  in  favor  of  the  insurer  shall,  in  each  case,  be  paid  to 
it  by  the  United  States  upon  the  surrender  by  the  insurer  of  the 
bonds  delivered  to  it  from  time  to  time  by  the  Secretary  of  the 
Treasury  under  the  provisions  of  this  Article.     (40  Stat.  447.) 

§  307SV^oo.  (Act  March  8,  1918,  c.  20,  §  414.)  Policies  to  which 
article  not  applicable. 
This  Article  shall  not  apply  to  any  policy  which  is  void  or  which 
may  at  the  option  of  the  insurer  be  voidable^  if  the  insured  is  in 
military  service,  either  in  this  country  or  abroad,  nor  to  any 
policy  which  as  a  result  of  being  in  military  service,  either^in  this 
country  or  abroad,  provides  for  the  payment  of  any  sum  less  than 
the  face  thereof  or  for  the  payment  of  an  additional  amount  as 
premium.     (40  Stat.  447.) 
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§  3078i4p.  (Act  March  8,  1918,  c.  20,  §  415.)  Companies  or  as- 
sociations to  which  applicable. 
This  Article  shall  apply  only  to  insurance  companies  or  asso- 
ciatbns  which  are  required  by  the  law  under  which  they  are 
organized  or  doing  business  to  maintain  a  reserve,  or,  which  if  not 
so  required,  have  made  or  shall  make  provision  for  the  collec- 
tion from  all  those  insured  in  such  insurer  of  a  premium  to  cover 
the  special  war  risk  of  those  insured  persons  who  are  in  military 
service.     (40  Stat.  447.) 

ARTICLE  T.    TAXES  AND  PUBLIC  LA24DS 

;  307814pp.  (Act  March  8,  1918,  c.  20,  §  500.)    Application  of  ar- 
ticle;  sale  of  property. 

(1)  The  provisions  of  this  section  shall  apply  when  any  taxes 
or  assessments,  whether  general  or  special,  falling  due  during  the 
period  of  military  service  in  respect  of  real  property  owned  and 
]ccupied  for  dwelling  or  business  purposes  by  a  person  in  military 
service  or  his  dependents  at  the  commencement  of  his  period  of 
nilitary  service  and  still  so  occupied  by  his  dependents  or  em- 
)loyees  are  not  paid. 

(2)  When  any  person  in  military  service,  or  any  person  in  his 
lehalf,  shall  file  with  the  collector  of  taxes,  or  other  officer  whose 
luty  it  is  to  enforce  the  collection  of  taxes  or  assessments,  an  affi- 
lavit  showing  (a)  that  a  tax  or  assessment  has  been  assessed  up- 
in  property  which  is  the  subject  of  this  section,  (b)  that  such  tax 
ir  assessment  is  unpaid,  and  (c)  that  by  reason  of  such  military 
jcrvice  the  ability  of  such  person  to  pay  such  tax  or  assessment 
s  materially  affected,  no  sale  of  such  property  shall  be  made  to 
enforce  the  collection  of  such  tax  or  assessment,  or  any  proceed- 
ng  or  action  for  such  purpose  commenced,  except  upon  leave  of 
;ourt  granted  upon  an  application  made  therefor  by  such  collector 
'f  other  officer.  The  court  thereupon  may  stay  such  proceedings  or 
>uch  sale,  as  provided  in  this  Act,  for  a  |)eriod  extending  not  more 
■han  six  montfis  after  the  termination  of  the  war. 

(3)  When  by  law  such  property  may  be  sold  or  forfeited  to  en- 
orce  the  collection  of  such  tax  or  assessment,  such  person  in 
nilitary  service  shall  have  the  right  to  redeem  or  commence  an 
'ction  to  redeem  such  property,  at  any  time  not  later  than  six 
months  after  the  termination  of  such  service,  but  in  no  case  later 
••in  six  months  after  the  termination  of  the  war;  but  this  shall 
'ot  be  taken  to  shorten  any  period,  now  or  hereafter  provided  by 
he  laws  of  any  State  or  Territory  for  such  redemption. 

(4)  Whenever  any  tax  or  assessment  shall  not  be  paid  when 
'.i^e,  such  tax  or  assessment  due  and  unpaid  shall  bear  interest  un- 
'1  paid  at  the  rate  of  six  per  centum  per  annum,  and  no  other  pen- 
''ty  or  interest  shall  be  incurred  by  reason  of  such  nonpayment. 
^ny  lien  for  such  unpaid  taxes  or  assessment  shall  also  include 
«ich  interest  thereon.     (40  Stat.  447.) 

^  3Q78i4q.  (Act  March  8, 1918,  c.  20,  §  501.)  Rights  to  public  lands 
not  to  be  forfeited. 
No  right  to  any  public  lands  initiated  or  acquired  prior  to  enter- 
ing military  service  by  any  person  under  the  homeste:"i  laws, 
the  desert-land  laws,  the  mining-land  laws,  or  any  other  laws  of 
the  United  States,  shall  be  forfeited  or  prejudiced  ^y  reason  of  his 
absence  from  such  land,  or  of  his  failure  to  perform  any  work  or 
make  any  improvements  thereon,  or  to  do  any  other  act  required 
by  any  such  law  during  the  period  of  such  service.  Nothing  in  this 
section  contained  shall  be  construed  to  deprive  a  person  in  military 
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service  or  his  heirs  or  devisees  of  any  benefits  to  which  he  or  they 
may  be  entitled  under  the  Act  entitled  "An  Act  for  the  relief  of 
homestead  entrymen  or  settlers  who  enter  the  military  or  naval 
service  of  the  United  States  in  time  of  war,"  approved  July  twenty- 
eighth,  nineteen  hundred  and  seventeen;  the  Act  entitled  "An 
Act  for  the  protection  of  desert-land  entrymen  who  enter  the  mil- 
itary or  naval  service  of  the  United  States  in  time  of  .war,"  ap- 
proved August  seventh,  nineteen  hundred  and  seventeen ;  the 
Act  entitled  "An  Act  to  provide  further  for  the  national  security 
and  defense  by  stimulating  agriculture  and  facilitating  the  distri- 
bution of  agricultural  products,"  approved  August  tenth,  nineteen 
hundred  and  seventeen ;  the  joint  resolution  "To  relieve  the  own- 
ers of  mining  claims  who  have  been  mustered  into  the  military 
or  naval  service  of  the  United  States  as  officers  or  enlisted  men 
from  performing  assessment  work  during  the  term  of  such  serv- 
ice," approved  July  seventeenth,  nineteen  hundred  and  seventeen; 
or  any  other  Act  or  resolution  of  Congress :  Provided,  That  noth- 
ing in  this  section  contained  shall  be  construed  to  limit  or  affect 
the  right  of  a  person  in  the  military  service  to  take  any  action 
during  his  term  of  service  that  may  be  authorized  by  law,  or  the 
regulations  of  the  Interior  Department  thereunder,  for  the  per- 
fection, defense,  or  further  assertion  of  rights  initiated  prior  to  the 
date  of  entering  military  service,  and  it  shall  be  lawful  for  any  per- 
son while  in  military  service  to  make  any  affidavit  or  submit 
any  proof  that  may  be  required  by  law,  or  the  practice  of  the  Gen- 
eral Land  Office  in  connection  with  the  entry,  perfection,  defense, 
or  further  assertion  of  any  rights  initiated  prior  to  entering  mil- 
itary, service,  before  the  officer  in  immediate  command  and  hold- 
ing a  commission  in  the  branch  of  the  service  in  which  the  party  is 
engaged,  which  affidavits  shall  be  as  binding  in  law  and  with  like 
penalties  as  if  taken  before  the  Register  of  the  United  States  Land 
Office.    (40  Stat.  448.)       , 


ARTICLE  VI.    ADMINISTRATIVE  REMEDIES 

§  ZOlSy^qq.  (Act  March  8,  1918,  c.  20,  §  600.)     Transfers  to  take 
advantage  of  act. 

Where  in  any  proceeding  to  enforce  a  civil  right  in  any  court 
it  is  made  to  appear  to  the  satisfaction  of  the  court  that  any  inter- 
est, property,  or  contract  has  since  the  date  of  the  approval  of 
this  Act  been  transferred  or  acquired  with  intent  to  delay  the  just 
enforcement  of  such  right  by  taking  advantage  of  this  Act,  the 
court  shall  enter  such  judgment  or  inake  such  order  as  might  law- 
fully be  entered  or  made  the  provisions  of  this  Act  to  the  contrary 
notwithstanding.     (40  Stat.  448.) 

§  3078i4r.  (Act  March  8,  1918^  c.  20,  §  601.)     Certificates  of  mili- 
tary service ;  persons  reported  missing ;  presumption. 

(1)  In  any  proceeding  under  this  Act  a  certificate  signed  by  The 
Adjutant  General  of  th^  Army  as  to  persons  in  the  Army  or  in  any 
branch  of  the  United  States  Service  while  serving  pursuant  to 
law  with  the  Army,  signed  by  the  Chief  of  the  Bureau  of  Nav- 
igation of  the  Navy  Department  as  to  persons  in  the  Navy  or  in 
any  other  branch  of  the  United  States  service  while  serving  pur- 
suant to  law  with  the  Navy,  and  signed  by  the  Major  General, 
Commandant,  United  States  Marine  Corps,  as  to.  persons  in  the 
Marine  Corps,  or  in  any  other  branch  of  the  United  States  serv- 
ice while  serving  pursuant  to  law  with  the  Marine  Corps,  or 
signed  by  an  officer  designated  by  any  of  them,  respectively,  for 
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;  purpose,  shall  when  produced  be  prima  facie  evidence  as  to 
<f  of  the  following  facts  stated  in  such  certificate: 
rhat  a  person  named  has  not  been,  or  is,  or  has  been  in  mili- 
y  service;  the  time  when  and  the  place  where  such  person 
tered  military  service,  his  residence  at  that  time,  and  the^rank, 
inch,  and  unit  of  such  service  that  he  entered,  the  dates  with- 
which  he  was  in  military  service,  the  monthly  pay  received 
such  person  at  the  date  of  issuing  the  certificate,  the  time  when 
\  place  where  such  person  died  in  or  was  discharged  from  such 
vice, 

^t  shall  be  the  duty  of  the  foregoing  officers  to  furnish  such  cer- 
cate  on  application,  and  any  such  certificate  when  purporting 
be  signed  by  any  one  of  such  officers  or  by  any  perspn  purport- 
;  upon  the  face  of  the  certificate  to  have  been  so  authorized  shall 
prima  facie  evidence  of  its  contents  and  of  the  authority  of  the 
ner  to  issue  the  same. 

2)  Where  a  person  in  military  service  has  been  reported  mlss- 
;  he  shall  be  presumed  to  continue  in  the  service  until  accounted 
,  and  no  period  herein  limited  which  begins  or  ends  with  the 
ith  of  such  person  shall  begin  or  end  until  the  death  of  such 
■son  is  in  fact  reported  to  or  found  by  the  Department  of  War  or 
vy,  or  any  court  or  board  thereof,  or  until  such  death  is  found  • 
a  court  of  competent  jurisdiction:  Provided,  That  'no  period 
ein  limited  which  begins  or  ends  with  the  death  of  such  person 
ill  be  extended  hereby  beyond  a  period  of  six  months  after  the 
mination  of  the  war.     (40  Stat.  448.) 

078i4rr.  (Act  March  8,  1918,  c.  20,  §  602.)  Revocation  of  inter- 
locutory orders. 
Vny  interlocutory  order  made  by  any  court  under  the  provi- 
ns  of  this  Act  may,  upon  the  court's  own  motion  or  otherwise, 
revoked,  modified,  or  extended  by  it  upon  such  notice  to  the 
lies  affected  as  it  may  require.  (40  Stat.  449.) 
07814s.  (Act  March  8,  1918,  c.  20,  §  603.)     Time  of  tennination 

of  act. 
Phis  Act  shall  remain  in  force  until  the  termination  of  the  war, 
1  for  six  months  thereafter:  Provided,  That  wherever  under  any 
tion  or  provision  of  this  Act  a  proceeding,  remedy,  privilege, 
y,  limitation,  accounting,  or  other  transaction  has  been  author- 
d  or  provided,  the  due  exercise  or  enjoyment  of  which  may 
end  beyond  the  period  herein  fixed  for  the  termination  of  this 
t,  such  section  or  provision  shall  be  deemed  to  continue  in  full 
ce  and  effect  so  long  as  may  be  necessary  to  the  exercise  or  en- 
ment  of  the  proceeding,  remedy,  privilege,  Stay,  limitation,  ac- 
nting,  or  transaction  aforesaid.     (40  Stat,  449.) 
}78i4sB.  (Act  March  8.  1918,  c.  20,  §  604.)     Citation  of  act 
"his  Act  may  be  cited  as  the  Soldiers'  and  Sailors'  Civil  Relief 
:.     (40  Stat.  449.) 
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TITLE  XVI  B— VOCATIONAL  REHABILITATION- 

OF  SOLDIERS  AND  SAILORS 

Sec.  Sec. 

3078^a.  Citation  of  act ;    definitions.  8078^g.  Gifts  And  donations. 

3078 %b.  Persons   to   receive   training;  3078^gg.  Appropriations. 

allowances    and     compensa-  8078^ggg.  Special  fund  and  appropria- 
tion, tions;     expenditure    from, 

8078%c.  Cost  of  training.  for  certain  expenses. 

8078^d.  Instructors  for  and  courses  of  8078%h.  Accounts  and  reports. 

training.  3078^1.  Employ^    not    exempt    from 

3078^ e.  Investigations  and  reports.  draft. 

3078Mif.  Medical    and    surgical    work; 
rules  and  regulations. 

§  30781/2^.  (Act  June  27,  1918,  c.  107,  §  1.)     CiUtion  of  act;   def- 
initions. 
This  Act  shall  be  known  as  the  Vocational  Rehabilitation  Act. 
That  the  word  "board,"  as  hereinafter  used  in  this  Act,  shall  mean 
the  "Federal  Board  for  Vocational  Education."  That  the   word 
.    "bureau,"  as  hereinafter  used  in  this  Act,  shall  mean  the  "Bureau 
of  War-Risk  Insurance."    (40  Stat.  617.) 

This  section,  and  the  nine  sections  next  following,  are  sections  1-9,  11,  of 

•         an  act  entitled  "An  act  to  provide  for  vocational  rehabilitation  and  return  to 

civil  employment  of  disabled  persons  disc^rged  from  the  military  or  naval 

forces  of  the  United  States,  and  for  other  purposes,"  cited  above.    Section  10 

of  said  act  repealed  §  304  of  the  War  Risk  Insurance  Act. 

§  SOysy^b.  (Act  June  27,  1918,  c.  107,  §  2.)  Persons  to  receive 
training;    allowances  and  compensation. 

Every  person  who  is  disabled  under  circumstances  entitling  him, 
after  discharge  from  the  military  or  naval  forces  of  the  United 
States,  to  compensation  under  Article  III  of  the  Act  entitled  "An 
Act  to  amend  an  Act  entitled  'An  Act  to-  authorize  the  establish- 
ment of  a  Bureau  of  War-Risk  Insurance  in  the  Treasury  Depart- 
ment/ "  approved  October  sixth,  nineteen  hundred  and  seventeen, 
hereinafter  referred  to  as  "said  Act,"  and  who,  after  his  discharge, 
in  the  opinion  of  the  board,  is  unable  to  carry  on  a  gainful  occupa- 
tion, to  resume  his  former  occupation,  or  to  enter  upon  some 
other  occupation,  or  having  resumed  or  entered  upon  such  occu- 
pation is  unable  to  continue  the  same  successfully,  shall  be  fur- 
nished by  the  said  board,  where  vocational  rehabilitation  is  feasible, 
such  course  of  vocational  rehabilitation  as  the  board  shall  pre- 
scribe and  provide. 

The  board  shall  have  power,  and  it  shall  be  its  duty,  to  furnish 
the  persons  included  in  this  section  suitable  courses  of  vocational 
rehabilitation  to  be  prescribed  and  provided  by  the  board,  and  every 
person  electing  to  follow  such  a  course  of  vocational  rehabilitation 
shall,  while  following  the  same,  receive  monthly  compensation 
equal  to  the  amount  of  his  monthly  pay  for  the  last  month  of  his 
active  service,  or  equal  to  the  amount  to  which  he  would  be  enti- 
tled under  Article  III  of  said  Act,  whichever  amount  is  the  greater. 
If  such  person  was  an  enlisted  man  at  the  time  of  his  discharge,  for 
the  period  during  which  he  is  so  afforded  a  course  of  rehabilitation, 
his  family  shall  receive  compulsory  allotment  and  family  allowance 
according  to  the  terms  of  Article  II  of  said  Act  in  the  same  manner 
as  if  he  were  an  enlisted  man,  and  for  the  purpose  of  computing 
and  paying  compulsory  allotment  and  family  allowance  his  com- 
pensation shall  be  treated  as  his  monthly  pay:  Provided,  That  if 
such  person  willfully  fails  or  refuses  to  follow  the  prescribed  course 
of  vocational  rehabilitation  which  he  has  elected  to  follow,  in  a 
manner  satisfactory  to  the  board,  the  said  board  in  its  discretion 
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may  certify  to  that  effect  to  the  bureau  and  the  said  bureau  shall, 
during  such  period  of  failure  or  refusal,  withhold  any  part  or  all 
of  the  monthly  compensation  due  such  person  and  not  subject  to 
compulsory  allotment  which  the  said  board  may  have  determined 
should  be  withheld:  Provided,  however,  That  no  vocational  teach- 
ing shall  be  carried  on  in  any  hospital  until  the  medical  authorities 
certify  that  the  condition  of  the  patient  is  such  as  to  justify  such 
teaching'. 

The  military  and  naval  family  allowance  appropriation  provided 
tor  in  section  eighteen  of  said  Act  shall  be  available  for  the  payment 
of  the  family  allowances  provided  by  this  section;  and  the  military 
and  naval  compensation  appropriation  provided  for  in  section  nine- 
leen  of  said  Act  shall  be  available  for  the  payment  of  the  monthly 
compensation  herein  provided.  No  compensation  under  Article  III 
of  said  Act  shall  be  paid  for  the  period  during  which  any  such  per- 
son is  furnished  by  said  board  a  course  of  vocational  rehabilitation 
except  as  is  hereinbefore  provided.     (40  Stat.  617.) 

See  note  to  (  SOTS^a. 
§  30781/2C.  (Act  June  27,  1918,  c.  107.  §  3.)     Cost  of  training. 

The  courses  of  vocational  rehabilitation  provided  for  under  this 
(\ct  shall,  as  far  as  practicable  and  under  such  conditions  as  the 
board  may  prescribe,  be  made  available  without  cost  for  instruction 
for  the  benefit  of  any  person  who  is  disabled  under  circumstances 
entitling  him,  after  discharge  from  the  military  or  naval  forces  of  the 
United  States,  to  compensation  under  Article  III  of  said  Act  and  who 
is  not  included  in  section  two  hereof.  (40  Stat.  618.) 
See  note  to  |  SOTS^a. 

§  3078Vad.  (Act  June  27,  1918,  c.  107,  §  4.)  InstructofB  for  and 
courses  of  training. 
The  board  shall  have  the  power  and  it  shall  be  its  duty  to  pro- 
vide such  facilities,  instructors,  and  courses  as  may  be  necessary 
to  insure  proper  training  for  such  persons  as  are  required  to  follow 
such  courses  as  herein  provided;  to  prescribe  the  courses  to  be 
followed  by  such  persons;  to  pay,  when  in  the  discretion  of  the 
board  such  payment  is  necessary,  the  expense  of  travel,  lodging, 
subsistence,  and  other  necessary  expenses  of  such  persons  while 
following  the  prescribed  courses;  to  do  all  things  necessary  to  in- 
sure vocational  rehabilitation ;  to  provide  for  the  placement  of  re- 
habilitated persons  in  suitable  or  gainful  occupations.  The  board 
shall  have  the  power  to  make  such  rules  and  regulations  as  may  be 
necessary  for  the  proper  performance  of  its  duties  as  prescribed 
by  this  Act,  and  is  hereby  authorized  and  directed  to  utilize,  with 
the  approval  of  the  Secretary  of  Labor,  the  facilities  of  the  De- 
partment of  Labor,  in  so  far  as  may  be  practicable,  in  the  place- 
ment of  rehabilitated  persons  in  suitable  or  gainful  occupations. 
(40  Stat  618.) 

See  noU  to  |  3078^a. 
§  3078yse.  (Act  June  27,  1918,  c.  107,  §  5.)     Investigations  and  re- 
ports. 
It  shall  also  be  the  duty  of  the  board  to  make  or  cause  to  have 
made  studies,  investigations,  and  reports  regarding  the  vocational 
rehabilitation  of  disabled  persons  and  their  placement  in  suitable  - 
or  gainful  occupations.    When  the  board  deems  it  advisable,  such 
studies,  investigations,  and  reports  may  be  made  in  cooperation 
with  or  through  other  departments  and  bureaus  of  the  Govern- 
ment, and  the  board  in  its  discretion  may  cooperate  with  such  pub- 
lic or  private  agencies  as  it  may  deem  advisable  in  performing  the 
duties  imposed  upon  it  by  this  Act    (40  Stat.  618.) 
See  note  to  |  SOTS^a. 
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§  3078ytf.  (Act  June  27,  1918,  c.  107.  §  6.)  Medical  and  surgica 
work;  rules  and  regulations. 
All  medical  and  surgical  work  or  other  treatment  necessary  ti 
give  functional  and  mental  restoration  to  disabled  persons  prio 
to  their  discharge  from  the  military  or  navai  forces  of  the  Unite< 
States  shall  be  under  the  control  of  the  War  Department  and  tb 
Navy  Department,  respectively.  Whenever  training  is  emp!oye< 
as  a  therapeutic  measure  by  the  War  Department  or  the  Nav^ 
Department  a  plan  may  be  established  between  these  agencies  anc 
the  board  acting  in  an  advisory  capacity  to  insure,  in  so  far  as  med 
ical  requirements  permit,  a  proper  process  of  training  and  the  prop 
er  preparation  of  instructors  for  siuch  training.  A  plan  may  als( 
be  established  between  the  War  and  Navy  Departments  and  thi 
board  whereby  these  departments  shall  act  in  an  advisory  capacit* 
with  the  board  in  the  care  of  the  health  of  the  soldier  and  sailo 
after  his  discharge. 

The  board  shall,  in  establishing  its  plans  and  rules  and  regula 
tions  for  vocational  training,  cooperate  with  the  War  Departmen 
and  the  Navy  Department  in  so  far  as  may  be  necessary  to  effec 
a  continuous  process  of  vocational  training,     (40  Stat.  618.) 

See  note  to  {  SOTSi^a. 
§  3078V8g-  (Act  June  27,  1918,  c.  107*  §  7.)  Gifts  and  donations 
The  board  is  hereby  authorized  and  empowered  to  receive  sue! 
gifts  and  donations  from  either  public  or  private  sources  as  ma; 
be  offered  unconditionally.  All  moneys  received  as  gifts  or  dona- 
tions shall  be  paid  into  the  Treasury  of  the  United  States,  and  shal 
constitute  a  permanent  fund,  to  be  called  the  "Special  fund  fo 
vocational  rehabilitation,"  to  be  used  under  the  direction  of  th' 
said  board,  in  connection  with  the  appropriations  hereby  made  o 
hereafter  to  be  made,  to  defray' the  expenses  of  providing  and  main 
taining  courses  of  vocational  rehabilitation;  and  a  full  report  o 
all  gifts  and  donations  offered  and  accepted,  and  all  disbursement: 
therefrom,  shall  be  submitted  annually  to  Congress  by  said  board 
(40  Stat.  619.) 

See  note  to  }  SmS^a. 
§  3078yggg.  (Act  June  27,  1918,  c.  107,  §  8.)  Appropriations- 
There  is  hereby  appropriated,  out  of  any  money  in  the  Treasur) 
of  the  United  States  not  otherwise  appropriated,  available  imme 
diately  and  until  expended,  the  sum  of  $2,000,000  or  so  much  there 
of  asi  may  be  necessary  to  be  used  by  the  Federal  Board  for  Voca 
tional  Education  for  the  purposes  of  this  Act,  to  wit,  for  rentinj 
and  remodeling  buildings  and  quarters,  repairing,  maintaining,  ant 
equipping  same,  and  for  equipment  and  other  facilities  necessar 
for  proper  instruction  of  disabled  persons,  $250,000;  for  the  prepara- 
tion of  instructors  and  salaries  of  instructors,  supervisors,  and  othci 
experts,  including  necessary  traveling  expenses,  $545,000;  for  trav- 
eling expenses  of  disabled  persons  in  connection  with  training  anc 
for  lodging,  subsistence,  and  other  necessary  expenses  in  specia 
cases  of  persons  following  prescribed  courses^  $250,000;  for  tui 
tion  for  disabled  persons  pursuing  courses  in  existing  institutions 
public  or  private,  $545,000;  for  the  placement  and  supervision  aft 
er  placement  of  vocationally  rehabilitated  persons,  $45,000;  fo 
studies,  investigations,  reports,  and  preparation  of  special  course: 
of  instruction,  $55,000;  for  miscellaneous  contingencies,  including 
special  mechanical  appliances  neces'sary  in  special  cases  for  dis 
abled  men,  $H0,000;  and  for  the  administrative  expenses  of  sai< 
board  incident  to  performing  the  duties  imposed  by  thisi  Act,  in 
eluding  salaries  of  such  assistants,  experts,  clerks,  and  other  em 
ployees  in  the  District  of  Columbia  or  elsewhere  as  the  board  ma' 
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deem  necessary,  actual  traveling  and  other  necessary  expenses,  in- 
curred by  the  members  of  the  board  and  by  its  employees  under 
its  orders,  including  attendance  at  meetings  of  educational  asso- 
ciations and  other  organizations,  rent  and  equipment  of   offices  in 
the  District  of  Columbia  and  elsewhere,  purchase  of  books  of  ref- 
erence, law  books,  and  periodicals,  stationery,  typewriters  and  ex- 
ge  thereof,  miscellaneoug  supplies,  postage  on  foreign  mail, 
ing  and  binding  to  be  done  at  the  Government  Printing  Office, 
all  other  necessary  expenses,  $200,000.     (40  Stat.  619.) 
See  note  to  i  3078«4a. 

7Sy2ggg-  (Act  Feb.  26,  1919,  c.  46.)  Special  fund  and  appro- 
priations ;  expenditure  from,  for  certain  expenses. 
le  special  fund  for  vocational  education,  authorized  by  section 
n  of  the  vocational  rehabilitation  Act,  approved  June  twenty- 
nth,  nineteen  hundred. and  eighteen,  together  with  the  items  of 
opriation  made  by  said  Act,  are  hereby  made  available,  in  ad- 
n  to  the  purposes  therein  prescribed,  for  such  other  expenses 
I  the  discretion  of  the  board  is  deemed  necessary  and  proper 
he  payment  of  necessary  travel,  lodging,  subsistence,  and  other 
nses  of  disabled  men  while  under  investigation  by  the  board 
eterminc  their  eligibility  for  training  under  the  Act,  and  the 
hase  of  supplies,  equipment,  and  clothing  for  disabled  men 
1  ready  to  enter  employment,  and  the  traveling  expenses  of 
men  to  place  of  employment  and  for  supplementing  any  or  all 
e  other  items  of  appropriation  made  by  said  Act.     (40  Stat. 

) 

This  section  is  an  act  entitled  "An  set  extending  the  uee  of  tlie  special  fund 
r  vocational  educiiCion  provided  b;  section  seven  oE  the  Tocational  rchabiti- 
[ioD  net,  approved  June  twenty-seventh,  nlDeteeo  huDdred  aod  eighteen,  and 
r  ottier  purposes."  cited  above. 

?8yBh.  (Act  June  27^  1918,  c.  107,  §  9.)     Accounts  and  reports. 

id  board  shall  file  with  the  Clerk  of  the  House  and  the  Secre- 

of  ttie  Senate  on  July  first  and  every  three  months  thereafter, 

le  information  of  the  Congress,  an  itemized  account  of  all  ex- 

itures  made  under  this  Act,  including  names  and  salaries  ol 

oyeesL     Said  hoard  shall  also  make  an  annual  n-port  to  the 

Tcss  of  its  doings  under  this  Act  on  or  before  December  first 

ch  year.     (40  Stat.  619.) 

3ee  note  to  |  SOTSi^a. 

'Si^i.  (Act  June  27,  1918,  c.  107,  §  11.)     Employes  not  exempt 

rom  draft. 

■  person  of  draft  age  physically  fit  for  military  service  shall 

:empted  from  such  service  on  account  of  being  employed  un- 

he  terms  of  this  Act.     (40  Stat.  620.) 

3ee  note  to  f  3078^a. 
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ORDNANCE  AND  FORTIFICATIONS, 
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CHAPTER  A— ARMS,  ARMORIES,  ARSE- 
NALS   AND  NITRATE  PLANTS 

§  3084a.  (Act  May  12,  1917,  c.  12.)  Repeal  of  part  of  section  3084. 
The  following  provision  contained  in  the  Act  approved  April 
twenty-third,  nineteen  hundred  and  four,  "Hereafter  all  employees 
of  the  Ordnance  Department  whose  compensation  is  annual  shall 
be  paid  monthly,"  is  hereby  repealed.     (40  Stat.  74.) 

This  was  a  provision  of  tlie  Army  appropriation  act  for  the  fiscal  year  1918, 
cited  above.     See  U.  S.  Comp.  St.  1916.  S  3084. 

§  3084b.  (Act  July  9,  1918,  c.  143.)  Pay  of  civaian  employes  in 
gun  factories  on  leave  of  absence. 
The  Secretary  of  War  is  hereby  authorized  and  empowered,  dur- 
ing the  period  of  the  war,  to  make  payment,  under  such  regulations 
as  may  be  prescribed  by  him,  in  addition  to  and  at  the  rate  of  pay 
now  provided  by  law  to  each  and  all  civilians  employed  by  the 
War  Department  in  gun  factories  and  arsenals  for  work  performed 
on  all  days  of  leave  of  absence  granted  by  law  to  such  employees. 
(40  Stat.  870.) 

This  section  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 

§  3092a.  (Act  July  8,  1918,  c.  137,  §  1.)  Transfer  of  Naval  ord- 
nance to  the  War  Department. 
Such  naval  ordnance  and  ordnance  material  as  the  Secretary  of 
War  and  the  Secretary  of  the  Navy  may  determine  necessary  is 
authorized  to  be  transferred  from  the  Navy  Department  to  the 
War  Department:  Provided,  That  if  such  ordnance  and  ordnance 
material  is  obsolete  for  naval  purpos.es  the  transfer  shall  be  made 
without  reimbursement  and  payment  to  the  Navy  for  other  ord- 
nance and  ordnance  material  transferred  hereunder  shall  be  made 
only  after  estimates  shall  have  been  submitted  to  Congress  and  a 
specific  appropriation  for  such  payment  shall  have  been  made.  (40 
Stat.  817.) 

This  section  was  a  provision  of  fortifications  appropriation  act,  cited  above. 

§  3093a.  (Act  June  14,  1917,  c.  28.)  Rifles  and  ammunition  for 
Home  Guards. 
The  Secretary  of  War  durin'g  this  existing  emergency  be,  and  he 
is  hereby,  authorized,  in  his  discretion,  to  issue  from  time  to  time 
to  the  several  States  and  Territories  and  the  District  of  Columbia 
for  the  equipment  of  such  home  guards  having  the  character  of 
State  police  or  constabulary  as  may  be  organized  by  the  several 
States  and  Territories  and  District  of  Columbia,  and  such  other 
home  guards  as  may  be  organized  under  the  direction  of  the  gov- 
ernors of  the  several  States  and  Territories  and  the  Commissioners 
of  the  District  of  Columbia  or  other  State  troops  or  militia,  such 
rifles  and  ammunition  therefor,  cartridge  belts,  haversacks,  can- 
teens, in  limited  amounts  as  available  supplies  will  permit,  provid- 
ed that  the  property  so  issued  shall  remain  the  property  of  the 
United  States  and  shall  be  receipted  for  by  the  governors  of  the 
several  States  and  Territories  and  Commissioners  of  the  District  of 
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Columbia  and  accounted  for  by  them  under  such  regulations  and 
upon  furnishing  such  bonds  or  security  as  the  Secretary  of  War 
may  prescribe,  and  that  any  property  so  issued  shall  be  returned  to 
the  United  States  on  demand  when  no  longer  needed  for  the  pur- 
poses for  which  issued,  or  if,  in  the  judgment  of  the  Secretary  of 
War,  an  exigency  requires  the  use  of  the  property  for  Federal  pur- 
-poses;  Provided,  That  all  home  guards,  Stale  troops  and  militia 
receiving  arms  and  equipments  as  herein  provided  shall  have  the 
use,  in  the  discretion  of  the  Secretary  of  War  and  under  such  regu- 
lations as  he  may  prescribe,  of  rifle  ranges  owned  or  controlled  by 
the  United  States  of  America.    (40  Stat.  181.) 

This  was  an  act  entitled  "An  act  to  aatborize  the  issue  to  States  and  Ter- 
ritories and  tbe  District  of  Columbia  of  riSes  and  otber  property  for  the 
equipment  ol  organizations  of  boms  giiHi'ds,"  cited  above. 
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SllBi/ie^*''  Same;      compenEatiOD 

property  taken. 
311C>i/iaddd.  Coutracta  for  acquisit 
or      eatabliBhment 

SllSViflB-  Same;    poirerB  extended. 

CHARTERS,  FREIGHT  RATI 
AND  REGULATION  OP  LOi 
XNG,  DISCHARGE.  MOVEUE: 
ETC.,  OF  VESSELS 

3U5V]«f-  DeSnitiOBB. 

3I15l/i«ff.  Eierciae  of  powers  ttiroi 
agendea. 

3115t/igfIL  Termination  of  etfcd 
force  of  act. 

31151/igs.  Powers   additional   to  ot 

SII51/10SK.  Approval    of    cbarteta 
vessels ;      proclnmatioi 
alleradon  of  charters 
81I5VisBKB'  FreJKht   rates    for    tra 
porta  ti  on     on     vesei 
Sling;    eiTect. 
8115i/t<h.  Priority  ot  carriage  of  goi 
on  vessels;    regulatioiis 
to     IcMidiog,     discbar^i 
lighterage,  Btorage,  or  fi 
SUS^/it'bb,  Foreign    vessels    tjiarte 
to    citizens    of     Dnl 
States. 
3115</iBhlili.  Voyogea,     protective 

vices,  and  probibition 
vessels      from       dan 


MOBILIZATION   OP   INDUSTRIES 

3115f.  Board  on  Mobilization  of  Essen- 
tial Industries. 

31I5g.  Procurement  of  military  sup- 
plies in  time  of  war;  compul- 
sory compliance  with  orders ; 
seizure  and  operation  of  plants 
by  government;  penalty. 

3115b.  Lists  and  information  of  mana- 
facturing  plants  capable  of 
manufacturing  arms  or  ammu- 

ADVISORT    COMMITTEE    TOB 
AERONAUTICS 
311Sii.  Office  space. 

WHARVES,    DOCKS,   PIEKS,    ETC. 
SllSjj.  Acquisition  ot  docks  of  certain 
corporations. 

AIRCRAFT     BOARD     AND     AIR- 
CRAFT PATENTS 
Sll&i/sift.  Board ;   purpose  of. 
311G''/Bib.  Same;      number;      appoint- 

31151/atc.  Same;   terms  of  office;  corn- 
pen  sation. 
311Si/aid.  Same;   powers  and  duties. 
3115i/i:e.  Same;   clerks  and  employes, 

3115!/B,f.  Purchase  of  patents. 

3115i/tig.  Aircraft  production  corpora- 
tions;  capital  stock. 

3116i/iih.  Same ;  purcbase  of  stock 
of  by  United  States. 

311Kl/sit.  Same;  dissolutiati. 

SllSVaiJ'  Same;  assignment  ot  officers 
or  men  of  military  service 
to ;    civilian  employ^. 

31161/Bik.  Same;  transfer  of  eiistiiig 
■     to. 


NATIONAL   WAR  LABOR   BOARD 
Proclamation. 


SHIPS  AND  WAR  MATERIAL 
311&i/iga.  <a)  Purchase  in  time  of  war 
or    emergency ;     defini- 

31151/itb.  (b)  Same;  power  of  Presi- 
dent ;   compliance  with 

311G'/isC.  (d)  Same;  compensation  for 
requinitiooing  factories. 

SllQi/igd.  Orders  for  ships  or  material ; 
contracts;  rwiuisition  of 
plants  or  outiiuts ;  pur- 
chase ot  ships  already 
constructed ;  taking  pos- 
session ;   orders ;  compen- 
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SllBi/iaL  Charters  of  foreign  vess* 
approval. 

31151/iaii.  Requisition  ot  vessels 
service  thereof;  chart 
therefor ;  damage  to 
loss   of   vessels    reqn 

3115'/]  slit  Dry  docks,  wharves,  1i( 
erage  systems ,  termi 
facilities  or  narehous 
priority  of  nse  of. 

SllSVioi'  Same;  lease  or  requisit 
ot  use  of;    compensati 

31151/i«jJ.  Suits  against  United  Ste 

31151/iaiJj.. Operation   ot  requisitioi 

vessels.  dry  do< 
wharves,  terminal  fa< 
ties,  or  warehouses ;  1 
position  of  proceeds. 
3115i/isk.  Viotatlona  ot  act;     punl 

31151/igkk.  Partial  Invalidity  of  sc 

CONSERVATION  OF  FOOD 
311514a.  Authority  and  powers  con 


31151iaa,  Investigation  by  Secretars 

Agriculture. 
311f)>^b.  Purchase  of  seeds  for  crop 
3]15ti<bb.  CoK>pcrat<on  with  state  1 

local  officials. 
SllS^c.  Co-operation     of     gov«mm 

agencies  with  Secretac; 

Agriculture. 
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^cc.  Definitions. 

%d.  Appropriations. 

%d(l).  Appropriations;      revolTios 

%dij.  lamination  ol  effective  force 


SEBVATION  OF  SUPPLY  AND 
JNTROL  OF  DISTRIBUTION 

OF  NECESSARIES 
%e.  Authority     conferred ;       mlei 

and  regulations. 
Hee.  Use  of  sgeDdes  and  serrices 
of  persons  witboDt  compen- 

Kf.  Interest  of  agents  or  employi* 

14ff.  Destruction,  waste,  or  monop- 
olies of  necessarieBi  dis- 
criminations, unfair  prac- 
tices or  unjust  cbarxes ; 
eon!<  piracies. 
Hl.  Licenses  to  import,  manufac- 
ture    or     distribute     neq^s- 

^ge.  Hoarding   necessaries;     pnn- 

^h.  Same;   seizure  by  Ubd. 
■r^hh.  Destroying  necessaries  to  en- 

bance  price. 
^i.  Conspiring  to  limit  distribution 

KIL  Requisition    of    supplies    for 

army  or  navy, 
tij.  Purchase  and  sale  of  wheat, 
flour,   meal,   besns  and   po- 

MJj.  Same ;  requisition  and  opera- 
tion of  factttfies,  paclung 
houses,    oil    pipe    lines    or 

'%k.  Regolations   to   prevent   "evil 

Hkk.  Stimulstion  of  prodnctiou  of 
wheat :     guaranteed    price. 

Hkk(l).  Guaranteed  price  of 
wheat ;  powers  confer- 
red. 

Hkk(2).  Same;   r^ulations;  agen- 

^kk(3).  Same;  purchase  of  wheat 
crops;  determination  of 
price  to  be  paid. 

^kk<4).  Same;  evil  practices;  res- 
ulations   respecting;    ot- 

!F6kk(S).  Same :  licenses  for  impor- 
tation, exportation,  man 
ufacture,  storagG.  or  dia 
tribution  of  wheat  ol 
wheat  flour;  rerocution 
offenses. 
i%lik<e).  Same ;  regulation  of  im- 
.  portntion  or  exportation 
of  wheat  or  wheat  flour 
offenses ;    duties   on   im 

i>4kkCn.  Same;'  false  lUtemenhi. 
interference  with  enforce- 
ment of  act. 

i%ikiSi.  Same;  appropriation;  ro- 
Tolving  fund. 


See, 

311S>ikk(fi).  Same:    statements   of   re- 
ceipts and  disbursements; 
report  of  proceedings  un- 
der act 
3115Hkk(10).  Same;   definition;   act  of 
agent    deemed    act    of 
principal. 
311Ci%kkai).  Same;   termination  of  ef- 
fective force  o(  act. 
311Ct!^l.  Distilled  spirits :   use  of;   food, 
or  food  materials  in  produc- 


tion of. 
SllS^lt.  Same;  taking  over  by  govern- 

S115Km.  Interference,   etc.,   witii    offi- 


SIlB^imm.  Appropriation  for  e  _  , 

31]5Kn.  Appropriation  for  other  uses. 
3115<i6nn.  Exemption  of  employes  from 

3115^^0.  Annual  reports  of  proceedings. 
311S%oo.  Partial  invalidity  of  act. 
311ti!^p.  Definitions. 
31 15^ pp.  Time  when  act  ceases  to  be 

operative. 
SllS^q.  Coal  and  coke;    fixing  prices; 

regulation  of  production  and 

sale. 
SllS^qq.  Holding  or  destroying  neces- 

SllG^r.  Nitrate  of  soda;    acquisition 

and  sale  of  stocks  oL 
8115^rc.  Same:    proceeds  of  sale  of; 
revolving  fund. 


CONSERVATION  OF  SUPPLY  AND 
CONTROL  OPDISTHIBUTION  OP 
OKES,  MKTALS,  AND  MINERALS 

3115V^s.  Ores,  roctals  and  minerals  in- 
cluded as  necessaries. 

311534SS.  Purchase,  production  and  dis- 
tribution of  necessaries ; 
import  duties;    funds. 

SllS^esB.  Requisition  and  distribution 
of  Qeceasaries  and  mines; 
working  mines ;    funds, 

311G%ssss.  Violations  of  orders  or  of 
act;    punishment.   . 

31151^  BEBBS.  Appropriation. 

3115^t.  Same;     revolving    fund;     re- 

SllS^tt.  Exercise  of  powers  by  Presi- 
doijt ;    employ6s ;    compen- 

3115Httt.  Pecuniary  interest  in  trans- 

Sll&^tttt  CorporationB     for     enforce- 
ment of  act. 
SllS^ttttt  Termination    of    operative 

force  of  act. 
3115^u.  Employ^    not    exempt    from 

selective  draft. 
3n5%uu.  Partial  invalidity  of  act. 

MANUFACTURE,  ETC.,  OF  EXPLO- 
SIVES 
3115^a.  Manufacture,  distribution, 

storage,    use    or    possession 
regulated  in  war  time. 
SllS^aa.  Definitions. 
SllS^aaa.  Platinum,  iridium,  and  pal* 
ladiom   included. 
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Seo. 

3115%  b.  Ingredients  defined. 

3115  ^bb.  Person  defined. 

3115%c.  Purchase,  possession,  or  sale 

contrary  to  act. 
3115%  cc.  Transportation. 
3115 %d.  License  for  manufacture. 
3115 %dd.  Information  from  licensee  or 

applicant  for  license. 
3115% e.  Records  of  sales. 
3115% ee.  licenses;    to  whom  issuable. 
3115%f.  Same;   persons  entitled  to. 
3115% ff.  Same;   applications  for. 
3115 %fff.  Licenses;   cancellation. 
3115%g.  Inspectors;    appointment. 
3115%gg.  False   representations  as   to 

licenses. 
8115%h.  Divulgence  of  information. 
3115%hh.  Marking,   defining    and   pla« 

carding  premises. 
3115%!.  Exclusion  from  premises  where 
are  manufactured  or  stored. 
3115%ii.  Rules  and  regulations. 
3115%  j.  Violations  of  act. 
8115 %jj.  Investigation     of     explosions 

and  fires. 
3115%  k.  Use    of    agencies    of    United 

States,  States,  etc. 
3115% kk.  Appropriation. 

TRADING  WITH  THE  ENEMY 

3115%  a.  Designation  of  act. 
3115% aa.  Definitions. 
3115%b.  Acts  prohibited. 

(a)  Trading  without  license. 

(b)  Transporting    without    li- 

cense. 

(c)  Sending  into  or  from  Unit- 

ed States  letters. 

(d)  Censorship  of  communica- 

tions by  mail. 
3115  %bb.  (a)  Licenses  to  enemy  or  al- 
ly of  enemy  insurance 
or  reinsurance  compa- 
nies. 
(b)  Change  of  name ;  foreign 
insurance       companies 
doing  business  in  Unit- 
ed States. 
8115%c.  (a)  Suspension    of    provisions 

of  act  relating  to  ally  of 

enemy. 

(b)  Regulation  'of  transactions 

in    foreign    exchange   of 

gold  or  silver. 

8115%cc  Alien     property     custodian; 

general  powers  and  duties. 

8115%d.  (a)  Lists  of  enemy  or  aUy  of 

enemy  officers,  directors 
or  stockholders  of  corpo- 
rations in  United  States. 

(b)  Acts     constituting     trade 

with  enemy  prior  to  pas- 
sage of  act 

(c)  Requiring  property  convey- 

ed to  alien  property  cus- 
todian. 

(d)  Voluntary      payment      of 

property  to  alien  proper- 
ty custodian  by  holder. 

(e)  Acts  under  order,  rule,  or 

regulation  of   President. 


Sec. 

8115%dd.  (a)  Contracts,  mortgages,  or 

pledges  against  or  with 
enemy  or  ally  of  enemy. 

(b)  Abrogation  of  contracts. 

(c)  Suspension  of  ronning  of 

statutes  of  limitations. 
8115%  e.  Claims  to  property  transferred 
to  alien  property  custodian* 
3115%ee.  Acts  permitted. 

(a)  Applications    for    letters 

patent,  or  registration 
of  trade-mark  or  copy- 
right 

(b)  Payment,  of  tax  in  i  rela- 

tion to  patents,  trade- 
marks or  copyrights. 
(e)  Licenses  to  manufacture 
or  use,  articles  cover- 
ed by  patent  or  copy- 
right owned  by  enemy 
or  ally  of  enemy. 

(d)  Same;    statements  by  li- 

censees. 

(e)  Same;     term;     cancella- 
»  tion. 

(f)  Same;     suits   against  li- 

censee. 

(g)  Restraining   infringement 

of  patents  or  copyright* 
by  enemy  or  ally  of  en- 
emy, 
(h)  Powers  of  attorney, 
(i)  Keeping  secret  inventions. 
3115%f.  Importations  prohibited. 
8115  %ff.  Property  transferred  to  alien 

property  custodian. 
8115%fff.  Taxes  on  property  held  by 

alien  property  custodian. 
8115%g.  Statements  by  masters  of  ves- 
sels and  owners  of  cargoes 
before  granting  clearances. 
8115%gg.  Same;    refusal  of  clearance; 
reports   of   gold    or    silver 
coin  in  cargoes  for  export 
8115%h.  Appropriation  for  expenses. 
dll5%hh.  Offenses;    punishment;    for- 
feitures of  property. 
3115%!.  Rules  by  district  courts;    ap- 
peals. 
8115%  ii.  Jurisdiction  of  courts  of  PhU- 
ipplnes  and  Canal  Zone  of 
offenses. 
3115%j.  Print,   newi^aper  or  publica- 
tion in  foreign  languages. 

FEDERAL  CONTROLLED  TRANS- 
PORTATION SYSTEMS 

8115%  a.  Agreements  as  to  compensa- 
tion ;  (^crating  income ; 
war  taxes ;  maintenance ; 
railroads  included. 

8115%b.  Payment  of  compensation 
without  agreements. 

8115% c.  Claims  for  compensation; 
agreements. 

3115%  d.  Increase  of  compensation. 

3115%  e.  Payment  of  dividends. 

8115% f.  Revolving  fund;  additions; 
betterments. 

8115%g.  Bonds  for  maturing  obliga- 
tions; reports. 

8115%h.  Powers  of  President;  advice 
of  Interstate  Commerce  Gom- 
missioxu 
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,L  Act  Aug.  29,  1916,  c  418 
remain    in    force;     further 
powers  of  PreBident 

j.  Liabilities  of  carriera;  ftctiona 
by  and  against. 

,k.  TicdatloDB  of  act ;  puuUbment. 

t  Operating  receipts. 

m.  PcudiDS    cases    against    car- 

n.  Time  of  federal  control. 

,o.  Existing    laws   or   powers   ot 

p.  Act  declared  emergenc;  init- 
iation. 

IRAL    CONTROLLEaj    TBLB- 
J-H,    TELEl'HONE.    MARINE 
ILE,  OR  RADIO  SYSTEMS 
I,  Authority  of  President  to  tBk« 
possession  of;    compeDsation 
for;   exiBtiDg  laws  or  powers 
of  States. 
,xz.  Tapping  or  Interfering  with 
lines   or   operation   of   ijt- 
terns;  divulging  contents  of 
mcEsages;    punishment. 
tDX.  Stealing  or  destroying  prop- 
erty  of   systems;    pantsh- 

iTTrr.  Receiving  or  concealing 
property  ot  systems ;  pan- 
isbment. 

iy.  Breaking    into    buildings    of 

systtms ;   punishment. 
lyy.  Assaulting    or    robbing    per- 
sons in  control  of  property 
of  systems ;    punishment. 

FINANCE      CORPORATION 
D  CAPITAL  ISSUES  COM- 
MITTEE 
I— WAB    rmAHCB    COBPOBAtiOIT 

,a.  Persons  composing. 

*a.  Capital  stock. 

,b.  Directors. 

,c.  Same ;    salaries. 

]cc.  Office;   branch  offices. 

^d.  Seal :    corporate   power*. 

idd.  Advances  to  banka,  banken, 
or  trust  companies. 

it.  Advances  to  savings  bank^ 
banking  institutions  or  trust 
companies;   security  for. 

lee.  Advances  to  persons,  Srma  m 
corporations. 

jL  Limitation  of  aggregat* 
amount  of  advances. 

iCE.  Purchase  of  bonds  of  United 
States. 

ig.  Bonds  of  corporation ;.    issue, 

'itg.  Same;  discount  by  Reserve 
banks  of  obligations  of 
member  banks  secured   by. 

jh.  Authorization  to  commence 
business. 

jhL  Net  earnings  to  constitute  re- 
serve fund ;  depositaries 
and  fiscal  agents. 

^i.  Bonds  ot  corporation;  exemp- 
tioD  from  taxation. 

jii.  Same;    United  States  not  Ua-' 


Sec 

S11D%1.  Offensee;     pantshment. 

8115%k.  ReporU.   ■ 

fillSf^W.  Advances  to  exporters  Ot 
persons  making  advances 
to  exporters;  emouDt; 
time  limit  for  making. 


mnx  n— CAPITAL  ISSUES  i 
SllS^kk.  Members;    interest  ot  mem- 

811D4&I.  Officers  and  employees. 

S116%U.  Expenses;    office. 

8115%m.  Powers  as  to  issue  of  securi- 
ties by  corporations. 

S115%mm.  Appropriation. 

8116%n.  Reports. 

Sll&Knn.  Time  of  effective  operation  ot 
TiUe. 

TITLE    m— IIISCELLAHBOUB 

8115^0.  Offenses;     punishment. 
8115KP.  Partial  invalidity  of  scL 
3115%pp.  "Securities"   defined. 
8116%q.  Amendment  or  repeal  of  act 
3116%qq.  Short  ttUe  of  acL 


8116%a.  AcquisitJOD    ot  lands,    booses 

and  furnishings. 
811&%b.  Compensation  for  property  a? 

311ES%c.  Possession    and    occupancT   ot 

property. 
SllS%d.  "Person"  deSned. 
8119%e.  Disposition  of  pr^erty  cm  t«r- 


8115%f.  Rept^tB  to  Congress. 
3115%g.  Contracts;    lettiog. 
Sll&%gg.  Corporations  to  carry  out  act 
311B%h.  Appropriation. 
8115%hh.  Appropriation;    increas*. 
8115%!.  Revolving  fund. 

■WAR    EMERGENCY    SERVICES 
8U5Tia.  Appropriation  for  wages. 


SllSlsb.  Appropriation. 

CONDEMNATION    OF    PROPERTY 
FOR    GENKRATINO    ELEC- 
TRIC ENERGY 

SllS'-'/iia.  Anthority  to  condemn ; 
procedure. 

3115"/ith.  Submission  of  plans. 

SlIS^Viic  Immediate  possession  an  fll- 
iog  bond. 

8115i>'/iid.  Limitaliou  ou  operative  ef- 
fect of  provisions. 

PROHIBITION  ZONES 

811611/iae.  Establishment  of  lonea 
where  sale,  etc,  of  in- 
toxicating liquprs  may  bs 
prohibited. 
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31ia'Vi.t  DUtilled    8pirit>;     sale    or  3115»Vi(ia.  Adjustment     of     conlrtc 
removal    froto    boDd    for  "ot     eiKiited     acwrdii 

Uvwage  purposM.  *"    law ;     limitation    i 

3116il/i)ir.  Malt    or    Tinoua    Uqnora;  amount  of  awards ;   Ud 

use  ot  food  products  for  """"■      report    to    Co 

manufacture  o£  for  bey-  ^ress;     effect   of   adjas 

wage  purposes.  '"«'t;    ytnascs. 

3115iViif(f.  Same;    aale  tor  be?eraga  oIIBh/ibO.  Same;        jurisdiction 
purposes.  Court  of  Claims. 

3110H/tsg.  Distilled  spirits,  and  wins  3115i*/ibC  Adjustment   of   agrcemen 
for   sacramental   purpos-  with  foreign  governmen 

es;    regulations  for  man*  or  nationals  thereof, 

ufacture,  sale,  or  remov-  SllS'Viiid,  Protection    of    inbcontri 
al  from  bond.  tors    on    adjustment 


SllCiViieS-  Intoiicating  liquors;    Im- 
port. 811Si«/ne.  Adjustment  Of  net  lossei 

311511/1  iSBS-  Violations  of  five  preccd-  persons     supplying     « 

ing    spctions;     puniah-  j^j,     nunerals;      limit 


311511/, jgggB.  Distilled     spirits;      im.  priation;    time  for  fill 

port  from  Forto  Bico.  ',  ,_   .  '  —  ......     j- 

3115ii/„h.  Effect     on    powers    under  '^'"'^'':    effect  of  ad ju! 

Act  Aug.  10,  1917,  c.  53,  monts ;     report    to  Co 

115.  S"--"^ 

COUNCIL  OF  NATIONAL  DBFENSB) 

§  3115ee.  (Act  June  15,  1917,  c.  29,  §  1.)     Powers  and  duties  i 
Council  not  enlarged. 

Council  of  National  Defense.  For  expenses  of  experiment; 
work  and  investigations  undertaken  by  the  Council  of  Nation; 
Defense,  employment  of  experts,  and  at  rates  of  compensation  ai 
thorized  by  section  one  hundred  and  sixty-seven  of  the  Revist 
Statutes  of  the  United  States  of  clerical  and  other  assistance,  su| 
plies,  including  books  of  reference  and  periodicals,  and  for  nece 
sary  expenses  of  members  of  the  council,  of  the  advisory  commi 
sion,  or  subordinate  bodies  going  to  and  attending  meetings  of  tV 
commission  or  subordinate  bodies,  $500,000:  Provided,  That  of  tl 
appropriations  herein  and  heretofore  made  for  the  Council  of  N; 
tional  Defense  there  may  be  ejcpended  for  rental  of  quarters  in  tl 
District  of  Columbia  not  to  exceed  $25,000  in  the  aggregate  for  ti 
fiscal  year  nineteen  hundred  and  seventeen  and  not  to  exceed  $50 
000  for  the  fiscal  year  nineteen  hundred  and  eighteen:  Provide 
further.  That  in  the  expenditure  of  said  moneys  the  existence  of 
state  of  war  shall  not  be  construed  as  enlarging  the  powers  or  di 
ties  of  the  Council  of  National  Defense,  but  that  such  powers  an 
duties  shall  remain  as  prescribed  by  the  Act  creating  said  counci 
approved  August  twenty-ninth,  nineteen  hundred  and  sixteen.  (^ 
Stat  182.) 

These  were  provisions  of  the  urgent  deGcIenc;  apptopdstioD  art  for  t. 
niilitary  and  narel  establishments  on  account  of  war  expenses,  cited  sboie. 

MOBILIZATION  OF  INDUSTRIES 

§  3115f.  (Act  June  3,  1916,  c.  134,  §  120.)     Board  on  Mobilizatic 
of  Essential  Industries. 

Cited   withoot  ifeflnlta  application.— 

Nites-Bcment-Pond  Co.  v.  IrouMolders* 
Union,  Local  No.  68  (D.  CO  240  F.  SOL 
(636) 
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llSg.  (Act  June  3, 1916,  c.  134,  g  120.)  Procurement  of  military 
supplies  in  time  of  war;  compulsory  compliance  with  orders; 
seizure  and  operation  of  plants  by  government;   penalty. 


illdlty^In  view  of  the  pBramount 
-making  power  of  Congress,  Nntion- 
)efeD»e  Act,  |  120  (Comp.  St.  1916, 
1115C-311&h),  is  valid.  Moore  & 
■ney  v.  Roiford  Kaitting  Co.  (D.  C.) 

F.    278;    Willinm   Moore   KnitUng 

V.   Same,  Id.  288. 
■wars  of  PrMldent^-In  perfornuuice 
ontract  with  government,  even  for 
Car;  lupplies,  precedence  over  civil' 

contracts  does  not  necessarily  in- 
■.  nor  may  be  imported  or  imposed 
Twise  tban  a«  provided  by  set  of 
greei,  not vitfa standing  Const.  D.  S. 

2.  I  2,  making  the  President  com- 
ider-in-chief  of  tbe  army  and  nsvy. 
rhinnev  v.   Millbrook  Woolen  MiUs 
J.)  172  N.  Y.  S.  461. 
reswMptions.— As      great      publicity 

given  to  National   Defense  Act,  | 

(Comp.   St.  1916,  il  3115f-3115h), 

Navy  Appropriation  Act  March  4, 
7.  e.  180,  post,  I  3115i/ub,  which 
loriies^the  government  in  time  of 
to  place  compulsory  orders  with 
lufacturers  and  for  SDpplies,  manu- 
urers  and  private  persona  with 
im  they  contract  mast  be  presumed 
have  contracted  with  reference  to 
1  laws.  Moore  &  Tieraey  v.  Roz- 
I  Knitting  Co.  (D,  C.)  280  F.  278; 
liam  Moore  Knitting  Co.  v.  Same, 
23E. 

be  power  of  the  govemmeDt  to  com- 
ideer  being  a  power  to  be  resorted 
inly  where  pnbllc  danger  Is  immedi- 

imminent,  and  impending,  the  eicr- 
:  of  such  power  under  this  section 

not  be  presumed  antil  It  clesriy  ap- 
ra  that  euch  power  was  intended  to 


:ercised.  Mswhinney  v.  Millbrook 
Woolen  MiUs  (Sup.)  172  N.  T.  8.  401. 

Piaoiag  of  ordar^Where  a  mannfac- 
turer  voluntarily  enters  into  contracts 
with  the  United  States,  which  prevent 
him  from  carrying  out  earlier  contracts, 
he  is  not  relieved  from  an  actioD  of 
damages  for  breach;  but  where,  after 
commuoicatioD  with  a  member  of  the 
Advisory  Board  of  National  Defense,  he 
contracted  to  supply  underwear  for  the 
Navy,  the  order  must  be  deemed  to 
have  been  placed  in  accordance  with 
this  section,  and  Navy  Apfiropriation 
Act  March  4.  IdlT,  c.  180,  post,  i 
3115' /ish,  making  compliance  obliga- 
tory; so  the  manufacturer  was  not  li' 
able  for  breach  of  contracts  with  pri- 
vate pereons,  which  be  was  unable  to 
carry  out  becanse  of  the  navy  contract. 
Moore  &  Tlerney  v.  Boiford  Knitting 
Co.  (D.  C.)  250  F.  278;  WUliam  Moore 
Knitting  Co.   v.   Same,   Id.   288. 

This  section  is  not  self -executing,  but 
requires  the  government  to  place  an  or- 
der, within  the  meautng  of  the  act.  in 
order  to  obtain  precedence  over  other 
orders,  and  the  making  of  a  contract 
between  the  government  and  a  private 
corporation  for  military  supplies,  in 
form  an  ordinary  contract,  although  re- 
ferred to  as  an  order,  does  not  consti- 
tute the  "placing  of  an  order"  with  the 
corporation,  within  its  purvjew.  Ma- 
whinney  v.  Millbrook  Woolen  Mills 
(Sup.)  172  N.  T.  S.  461. 

Cited  withoit  daflnlta  aKiloatlon, 
Niles-Bement-Pond  Co.  v.  Iron  Moldera' 
Union,   Local   No.   68   (D.   C.)   246   P. 


illSh.  (Act  June  3,  1916,  c.  134,  §  120.)     Lists  and  information 
of  plants  capable  of  manufacturing  arms  or  ammunition. 


Cltad  without  deflnlta  appllcatloi, 
Nlles-Bement-Pood  Co.  v.  Iron  Molders' 
Union,  Local  No.  68  (D.  C.)  246  F.  851. 


ADVISORY  COMMITTEE  FOE  AERONADTlCa 

I115ii.  (Act  July  1,  1918,  c.  113,  §  1.)     Office  space, 
rhe  Se<ir«tary  of  War  is  authorized  and  directed  to  furnish  of- 
;  space  to  the  National  Advisory  Committee  for  Aeronautics  in 
/ernmental  buildings  occupied  by  the  Signal  Corps,     (40  Stat. 

I-) 


WHARVES,  DOCKS,  PIERS,  ETC. 

115jj.  (Act  March  28,  1918,  c.  28,  §  1.)     Acquisition  of  docks  of 
certain  corporations. 

rhe  President  is  authorized  to  acquire  the  title  to  the  docks, 
Ts,  warehouses,  wharves,  and  terminal  equipment  and  facilities 
the  Hudson  River  now  owned  by  the  North  German  Lloyd  Dock 
mpany  and  the  Hamburg- American  Line  Terminal  arid  Naviga- 
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tion  Company,  two  corporations  of  the  State  of  New  Jersey,  if 
shall  deem  it  necessary  for  the  national  security  and  defense:  Pi 
vided,  That  if  such  property  can  not  be  procured  by  purchase,  th 
the  President  is  authorized  and  empowered  to  take  over  for  t 
United  States  the  immediate  possession  and  title  thereof;  If  ai 
such  property  shall  be  taken  over  as  aforesaid,  the  United  Stat 
shall  make  just  compensation  therefor  to  be  determined  by  t 
President.  Upon  the  taking  over  of  said  property  by  the  Pre: 
dent,  as  aforesaid,  the  title  to  all  such  property  so  taken  over  shi 
inimediately  vest  in  the  United  States:  Provided  further,  Th 
section  three  hundred  and  fifty-five  of  the  Revised  Statutes  of  t 
United  States  shall  not  apply  to  any  expenditures  herein  or  hei 
after  authorized  in  connection  with  the  property  acquired.  ( 
Stat.  459,) 

Thii  WHB  a  proviaioD  at  the  urgent  deficiency  sppropriatioD  act  for  the  fiH< 

year  1918,  and  prior  years,  on  account  of  war  ezpeusea.  cited  above. 
Proclamatioa,  issued  under  tbia  eecHon,  dated  June  28,  1918,  taking  poss 

sioD  of  the  property  of  the  North  German  Uoyd  Dock  CimpaD;  and  the  Ha 

burs-American  Line  Terminal  &  Navigation  Company. 

AIRCRAFT  BOARD  AND  AIRCRAFT  PATENTS 

§  3U5V"a.  (Act  Oct.  1,  1917,  c.  61,  §  1.)     Board;  purpose  of. 

For  the  purpose  of  expanding  and  coordinating  the  industrial  a 

tivities  relating  to  aircraft,  or  parts  of  aircraft,  produced  for  ai 

purjiose  in  the  United  States,  and  to  facilitate  generally  the  dev 

opmept  of  air  service,  a  board  is  hereby  created,  to  be  known  as  t 

Aircraft  Board,  hereinafter  referred  to  as  the  board.    (40  Stat.  29t 

Tbls  secDoQ  and  the  fonr  sections  next  following  were  an  act  eutitlcd  ". 

act  to  create  the  Aircraft  B(>ard  and  provide  tor  its  maintenance,"  cited  abo 

§  3115V3ib.  (Act  Oct  1.  1917,  c.  61,  §  2.)     Same;    number;    a 

p  ointment. 

The  board-shall  number  not  more  than  nine  in  all,  and  shall  i 
elude  a  civilian  chairman,  the  Chief  Signal  Officer  of  the  Army,  ai 
two  other  officers  of  the  Army,  to  be  appointed  by  the  Secretary 
War;  the  Chief  Constructor  of  the  Navy  and  two  other  officers 
the  Navy,  to  be  appointed  by  the  Secretary  of  the  Navy;  and  tv 
additional  civilian  members.  The  chairman  and  civilian  membe 
shall  be  appointed  by  the  President,  by  and  with  the  advice  ai 
consent  of  the  Senate.     (40  Stat.  296.) 

See  note  to  i  SllSi/tiS. 
§  31l5V»»c.  (Act  Oct.  1,  1917,  c.  61,  §  3.)     Same;  terms  of  offic 
compensation. 

Said  board  and  tenure  of  office  of  the  members  thereof  shall  co 
tinue  during  the  pleasure  of  the  President,  but  not  longer  than  s 
months  after  the  present  war.  The  civilian  members  of  the  boa; 
shall  serve  without  compensation.     (40  Stat.  297.) 

See  note  to  g  3115>/,ia. 
§  3115V"d-  (Act  Oct  1,  1917,  c.  61,  §  4.)     Same;    powers  ai 
duties. 

The  board  is  hereby  empowered,  under  the  direction  and  contr 
of  and  as  authorized  by  the  Secretary  of  War  and  the  Secretary 
the  Navy,  respectively,  on  behalf  of  the  Departments  of  War  ai 
Navy,  to  supervise  and  direct,  in  accordance  with  the  requiremen 
prescribed  or  approved  by  the  respective  departments,  the  purcha: 
production,  and  manufacture  of  aircr&ft,  engines,  and  all  ordnan 
and  instruments  used  in  connection  therewith,  and  accessories  ai 
materials  therefor,  including  the  purchase,  lease,  acquisition,  i 
construction  of  plants  for  tiie  manufacture  of  aircraft,  engjines,  ai 
accessories:    Provided,  That  the  board  may  make  recommend 
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)ns  as  to  contracts  and  their  distribution  in  connection  with  the 
regoing,  but  every  contract  shall  be  made  by  the  already  consti- 
ted  authorities  of  the  respective  departments.     (40  Stat.  297.) 

Se«  note  to  |  8116i/.,a. 
{115V»e.  (Act  Oct  1,  1917,  c.  61,  §  5.)  Same;  clerks  and  em- 
ployes, etc. 
The  board  is  also  empowered  to  employ,  either  in  the  District  of 
ilumbia  or  elsewhere,  such  clerks  and  other  employees  as  may  be 
cessary  to  the  conduct  of  its  business,  including  such  technical 
perts  and  advisers  as  may  be  found  necessary,  and  to  fix  their 
aries.  Such  salaries  shall  conform  to  those  usilally  paid  by  the 
ivernment  for  similar  service:  Provided,  That  by  unanimous  ap- 
Dval  of  the  board  higher  compensation  may  be  paid  to  technical 
perts  and  advisers.  The  board  may  rent  suitable  offices  in  the 
strict  of  Columbia  or  elsewhere,  purchase  necessary  office  equip- 
:nt  and  supplies,  including  scientific  publications  and  printing, 
d  may  incur  necessary  administrative  and  contingent  expenses, 
d  for  all  of  the  expenses  enumerated  in  this  paragraph  there  shall 
allotted  by  the  Chief  Signal  Officer  of  the  Army  for  the  fiscal 
ir  nineteen  hundred  and  seventeen  and  nineteen  hundred  and 
hteen  the  sum  of  $100,000,  or  so  much  thereof  as  shall  be  neces- 
y,  from  any  appropriation  now  existing  for  or  hereinafter  made 
the  Signal  Corps  of  the  Army,  and  such  appropriation  i^  hereby 
,de  available  for  these  purposes:  Provided  further.  That  except 
an  the  joint  and  concurrent  approval  of  the  Secretary  of  War 
1  the  Secretary  of  the  Navy  there  shall  not  be  established  or 
intained  under  the  board  any  office  or  organization  duplicating 
replacing,  in  whole  or  in  pan,  any  office  or  organization  now  ex- 
ing  that  can  be  properly  established  or  maintained  by  appropria- 
ns  made  for  or  available  for  the  military  or  naval  services:  Pro- 
,ed  further,  That  a  report  shall  be  made  to  Congress  on  the  first 
f  of  each  regular  session  of  the  salaries  paid  from  this  appropria- 
n  to  clerics  and  employees  by  grades,  and  the  number  in  each 
h  grade.  (40  Stat.  297.) 
Sf«  note  to  I  311SV9i>> 

llSV"f-  (Act  March  4,  1917,  c.  180.)     Purchase  of  patents. 

["o  enable  the  Secretary  of  War  and  the  Secretary  of  the  Navy 
secure  by  purchase,  condemnation,  donation,  or  otherwise,  such 
ic  patent  or  patents  as  they  may  consider  necessary  to  the  manu- 
ture  and  development  of  aircraft  in  the  United  States  and  its  de-  ' 
idencies,  for  governmental  and  civil  purposes,  under  such  regu- . 
ons  as  the  Secretary  of  War  and  the  Secretary  of  the  Navy  may 
scribe,  $1,000,000. 
Provided,  That  such  arrangements  may  be  made  in  relation  to 

purchase  of  any  basic  patent  connected  with  the  manufacture 
I  development  of  aircraft  in  the  United  States  as  in  the  judgment 
the  Secretary  of  War  and  the  Secretary  of  the  Navy  will  be  of 

greatest  advantage  to  the  Government  and  to  the  development 
the  industry. 

'rovided  further.  That  in  the  event  there  shall  be  pending  jn 
irt  litigation  involving  the  validity  of  said  patent  or  patents, 
id,  with  good  and  approved  security  in  an  amount  sufficient  to 
emnify  th^  United  States,  shall  be  required,  payable  to  the 
ited  States,  conditioned  to  repay  to  the  United  States  the  amount 
d  for  said  patent  or  patents  in  the  event  said  patent  or  patents 

finally  adjudged  invalid.     (39  Stat.  1169,) 

These  were  provudoiu  of  the  D&*al  appiopriation  act  for  the  fiscal  year 
1918,  dted  KboTe. 
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§  3115V»=g.  (Act  July  9,  1918,  c.  143,  subchapter  XVI,  §  1.)     Ai; 
craft  production  corporations;  capital  fttock. 

The  Director  of  Aircraft  Production  may,  whenever  in  his  judj 
ment  it  will  facilitate  and  expedite  the  production  of  aircraft,  aircra 
equipment,  or  materials  therefor,  for  the  United  States  and  Goven 
ments  allied  with  it  in  the  prosecution  of  the  present  war,  form  und< 
the  laws  of  the  District  of  Columbia  or  under  the  laws  of  any  Stai 
one  or  more  corporations  for  the  purchase,  production,  manufai 
ture,  and  sale  of  aircraft,  aircraft  equipment,  or  materials  therefo 
and  to  build,  own,  and  operate  railroads  in  connection  therewitl 
The  total  capital  stock  of  the  corporation  or  corporations  so  fom 
ed,  together  with  any  bonds,  notes,  debentures,  or  other  securitie 
issued  by  them,  shall  not  at  any  one  time  exceed  $100,000,000.  (4 
Stat.  888.) 

This  gection,  and  tbe  four  sectiona  next  following,  were  &  part  of  the  Anr 
appropriation  act  for  the  fiscal  rear  1919,  dted  above. 
§  31157s:h.  (Act  July   9,   1918,   c.    143,   subchapter  XVI,   §   2 
Same;  purchase  of  stock  of  by  United  States. 

The  Director  of  Aircraft  Production  may,  for  and  on  behalf  < 
the  United  States,  subscribe,  purchase,  and  vote  not  less  than 
majority  of  the  voting  capital  stock  of  any  such  corporation,  an 
may  purchase  for  and  on  behalf  of  the  United  States  all  or  any  pai 
of  the  preferred  nonvoting  stock,  bonds,  notes,  debentures,  or  otht 
securities  issued  by  such  corporations,  and  do  all  things  necessai 
to  protect  the  interest  of  the  United  States  and  to  carry  out  tt 
purpose  of  this  chapter;  and,  with  the  approval  of  the  Secretat 
of  War,  may  sell  any  or  all  of  the  stock,  bonds,  notes,  debentures,  c 
other  securities  of  the  United  States  in  such  corporation :  Providei 
That  at  no  time  shall  the  United  States  be  a  minority  holder  < 
voting  stock  therein.  Any  sums  heretofore  or  hereafter  appropr 
ated  for  the  purchase  or  procurement  of  aircraft,  aircraft  equi] 
ment,  or  materials  therefor,  for  the  Army  shall  be  available  for  tl 
purchase  of  the  capital  stock  of  such  corporation  or  corporations  < 
their  bonds,  notes,  debentures,  or  other  securities.  (40  Stat.  888 
See  note  to  i  311BiAag. 

§  3115V"i.  (Act  July  9, 1918,  c  143,  subchapter  XVI,  §  3.)  Sami 
dissolution. 
Within  one  year  from  the  signing  of  a  treaty  of  peace  with  tl 
Imperial  German  Government  the  Director  of  Aircraft  Productic 
shall,  on  behalf  of  the  United  States  as  a  stockholder,  institute  sue 
proceedings  as  are  necessary  to  dissolve  such  corporation  or  co 
porations  under  the  laws  of  the  District  of  Columbia  or  the  Sta 
or  States  under  which  such  corporation  or  corporations  are  o 
ganized.  Upcm  the  dissolution  of  the  corporation  or  corporatioi 
the  same  shall  be  liquidated  and  the  assets  distributed  in  accor< 
ance  with  the  laws  of  the  District  of  Columbia  or  the  State  i 
States  under  which  such  corporation  or  corporations  are  organize 
(40  Stat.  889.) 

See  note  to  S  3115i/„b. 
§  3115'Aij.  (Act  July  9, 1918,  c.  143,  subchapter  XVI,  §  4.)    Sam. 

assignment  of  officers  or  men  of  military  service  to;   civil^c 

employes. 
The  Secretary  of  War  is  hereby  authorized  to  assign  for  dut 
under  the  direction  of  the  Director  of  Aircraft  Production,  any  e 
listed  men  or  commissioned  officers,  from  time  to  time,  in  the  mi 
tary  organization  as  he  shall  deem  necessary  or  desirable  to  car: 
on  the  work  of  such  corporation  or  corporations:  Provided,  Th 
nothing  in  this  chapter  shall  prevent  such  corporation  or  corpor 
tions  from  employing  civilians  in  the  manner  customary  in  the  co 

(6i0) 
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ct  of  ordinary  business  under  corporate  organization.    (40  Stat. 

See  noU  to  |  3115V(5R. 
ill5V.=k.  (Act   July   9,    1918.    c.   143,  subchapter   XVI,    §   5.) 
Same;  transfer  of  existing  contracts  to. 

The  Secretary  of  War,  acting  through  the  Director  of  Aircraft 
oduction,  is  authorized  to  transfer,  by  appropriate  instruments, 
any  such  corporation  as  may  be  found  under  this  chapter,  any 
:erest  of  the  United  States  in- any  existing  contracts  for  aircraft, 
craft  equipment,  or  materials  therefor,  and  the  title  to  any  lands, 
ints.  railroads,  or  equipment  used  in  or  in  connection  with  the 
Dduction  of  aircraft,  aircraft  equipment,  or  materials  therefor,  on 
ch  terms  as  the  Secretary  of  War,  acting  through  the  Director  of 
rcraft  Production,  shall  deem  fit  (40  Stat.  889.) 
See  note  to  |  SllSViiK- 

N.\TIONAL  WAR  LABOR  BOARD 

Proclainatioii  iwued  b^  th«  fresidcnt,  April  8,  1918,  relBting  to  National 
War  LfltHir  Board,  as  follows: 

'■Whereas,  io  January  nineteen  hundred  and  eighteen,  the  Secretary  ot 
IjBbor,  upon  the  nomination  of  the  President  of  the  American  Federation  of 
Labor  and  the  President  of  the  National  Induatrial  Conference  Board,  ap- 
pointed a  War  Labor  Conference  Board  for  the  purpose  of  devising  for  the 
period  of  the  war  a  method  of  labor  adjustment  which  would  be  acceptable 
to  employers  end  employees ;    and 

"Whereas,  snid  Board  has  made  a  report  recommending  the  creation  for 
the  period  of  tbe  war  of  a  National  War  Labor  Board  with  the  same  number 
of  member?  as,  and  to  be  selected  by  the  same  agencies  that  created,  the  War 
Labor  Conference  Board,  whose  duty  it  sbaii  bo  to  adjust  labor  disputes  in 
the  manner  specified,  and  in  accordance  with  ntrtain  conditions  set  forth  in 
the  said  report;    and 

"Whereas,  the  Secretary  of  Labor  has,  in  accordance  with  the  recommen- 
dation contained  in  the  report  of  Boid  War  Labor  Conference  Board  dateil 
March  28,  1018,  appointed  as  members  of  tbe  National  War  Labor  Boaril 
Hon.  William  Howard  Taft  and  Hon.  fVant  P.  Wnlab,  reprcacutativcg  of  tbe 
General  Public  of  the  United  States ;  MesErs.  Lojail  A.  Osborne,  L.  F.  Lorec, 
W.  H.  Van  Dervoort,  C.  E.  Michael  and  B.  L.  \VorJen,  representatives  of  the 
employers  of  the  United  States;  and  Messrs.  b'rank  J.  Hayes.  William  I. 
Hntcheson,  Witiiara  H.  Johnston,  Victor  A,  Olander  and  T,  A.  Kiekert,  repre- 
sentatives of  the  employees  of  tbe  United  States: 

"Now,  therefore,  i,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  do  hereby  approve  and  nfhrm  the  said  appointments  and  make  duo 
proclamation  thereof  and  of  the  following  for  the  inCormatioD  and  guidance 
of  all  concerned  : 

"The  powers,  fonctioni,  and  duties  of  the  National  War  Labor  Board  shall 
be :  To  settle  by  mediation  and  conciliation  coutroveraies  arising  between 
employers  and  workers  in  Gelds  of  production  necessary  for  the  effective  con- 
duct of  tbe  war,  or  in  other  fields  of  national  activity,  (telays  and  obstructions 
in  which  might,  in  tbe  opinion  of  the  National  Board,  adect  detrimentally  sucli 
production ;  to  proyide,  by  direct  appointment,  or  otherwise,  tor  comaiittees 
or  boards  to  sit  in  various  parts  of  tbe  country  where  controversies  arise  and 
secure  settlement  by  local  mediation  and  conciliation  ;  and  to  summon  the  par- 
ties to  controversies  for  hearing  and  action  by  the  National  Board  In  event  ot 
failure  to  secure  settlement  by  mediation  and  conciliation. 

"The  principles  to  be  observed  and  the  methods  to  be  followed  by  the  Na- 
tional Board  in  exercising  such  powers  aod  [unctions  and  performing  such 
dnties  shall  be  those  specitied  in  the  said  report  of  tbe  War  Labor  Cooferenco 
Board  dated  March  29,  1918,  a  complete  copy  of  which  is  hereunto  appended. 

"The  National  Board  shall  refuse  to  take  cognizance  of  a  controversy  be- 
tween employer  and  workers  in  any  field  of  industrial  or  other  activity  where 
there  is  b;  agreement  or  Federal  law  a  means  of  settlement  which  has  not 
been  Invoked. 

"And  I  do  hereby  urge  upon  all  employers  and  employees  within  the  United 
States  the  necessity  of  utilizing  tbe  means  and  methods  thus  provided  for  the 
adjustment  of  all  industrial  disputes,  and  request  that  during  the  pendency 
of  mediation  or  arbitration  through  tbe  said  means  and  methods,  there  shall 
be  DO  dlBContinUBQce  of  industrial  operations  which  would  result  iu  curtailment 
of  tbe  production  of  war  necessitlea." 

BUPP.U.S.CoiiP.'19— U,  (G41) 
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Report  referred  to  in  above  proclamation  as  follows  • 

"The  following  report  and  recommendations  are  presented  by  the  War  Labor 
Conference  Board,  representing  employers  and  employees,  appointed  in  accord- 
ance with  the  suggestion  of  Secretary  of  Labor  William  B.  Wilson,  to  aid  in 
the  formation  of  a  national  labor  program  for  the  period  of  the  war: 

"WaAington,  March  29,  19ia 
••Hon.  William  B.  Wilson, 
"Secretary  of  Labor. 

"Sir:  The  commission  of  representatives  of  employers  and  workers,  se- 
lected in  accord  with  the  suggestion  of  your  letter  of  January  28,  1918,  to 
aid  in  the  formulation,  in  the  present  emergency,  of  a  national  labor  program, 
present  to  you,  as  a  result  of  their  conferences,  the  following: 

"(a)  That  there  be  created,  for  the  period  of  the  war,  a  National  War  La- 
bor Board  of  tho  same  number  and  to  be  selected  in  the  same  manner  and 
by  the  same  agencies  as  the  commission  making  this  recommendation: 

"Functions  and  Powers  of  Board 

"(b)  That  the  functions  and  powers  of  the  national  board  shall  be  as  fol- 
lows : 

"1.  To  bring  about  a  settlement,  by  mediation  and  conciliation  of  every  con- 
troversy arising  between  employers  and  workers  in  the  field  of  production 
necessary  for  the  effective  conduct  of  the  war. 

"2.  To  do  the  same  thing  in  similar  controversies  in  other  fields  of  na- 
tional activity,  delays  and  obstructions  in  which  may,  in  the  opinion  of  the  na- 
tional board,  affect  detrimentally  such  production. 

"3.  To  provide  such  machinery  by  direct  appointment,  or  otherwise,  for 
selection  of  committees  or  boards  to  sit  in  various  parts  of  the  country  where 
controversies  arise,  to  secure  settlement  by  local  mediation  and  conciliation. 

"4.  To  summon  the  parties  to  the  controversy  for  hearing  and  action  by  the 
national  board  in  caso  of  failure  to  secure  settlement  by  local  mediation  and 
conciliation. 

"Provision  for  Umpire 

"(c)  If  the  sincere  and  determined  effort  of  the  national  board  shall  fail  to 
bring  about  a  voluntary  settlement,  and  the  members  of  the  board  shall  be  un- 
able unanimously  to  agree  upon  a  decision,  then  and  in  that  case  and  only 
as  a  last  resort,  an  umpire  appointed  in  the  manner  provided  in  the  next  para- 
graph shall  hear  and  finally  decide  the  controversy  under  simple  rules  of 
procedure  prescribed  by  the  national  board. 

"(d)  The  members  of  the  national  board  shall  choose  the  umpire  by  unani- 
mous vote.  Failing  such  choice,  the  name  of  the  umpire  shall  be  drawn  by 
lot  from  a  list  of  10  suitable  and  disinterested  persons  to  be  nominated 
for  the  purpose  by  the  President  of  the  United  States. 

"(e)  The  national  board  shall  hold  its  regular  meetings  in  the  city  of  .Wash- 
ington, with  power  to  meet  at  any  other  place  convenient  for  the  board  and 
the  occasion. 

"May  Alter  Methods 

"(f)  The  national  board  may  alter  its  methods  and  practice  in  settlement  of 
controversies  hereunder,  from  time  to  time  as  experience  may  suggest 

"(g)  The  national  board  shall  refuse  to  take  coajnizanco  of  a  controversy  be- 
tween employer  and  workers  in  any  field  of  industrial  or  other  activity  where 
there  is  by  agreement  or  Federal  law  a  means  of  settlement  which  has  not 
been  invoked. 

"(h)  The  place  of  each  member  of  the  national  board  unavoidably  detained 
from  attending  one  or  more  of  its  sessions  may  be  filled  by  a  substitute  to 
be  named  by  such  member  as  his  regular  substitute.  The  substitute  shall 
have  the  same  representative  character  as  his  principal. 

"(i)  The  national  board  shall  have  power  to  appoint  a  secretary,  and  to 
create  such  other  clerical  organization  under  it  as  may  be  in  its  judgment 
necessary  for  the  discharge  of  its  duties. 

"(j)  The  national  board  may  apply  to  the  Secretary  of  Labor  for  authority 
to  use  the  machinery  of  the  department  in  its  work  of  conciliation  and  media- 
tion. 

"How  Action  May  Be  Invoked     • 

"(k)  The  action  of  the  national  board  may  be  invoked  in  respect  to  contro- 
versies within  its  jurisdiction  by  the  Secretary  of  Labor  or  by  either  side  in 
a  controversy  or  its  duly  authorized  representative.  The  board,  after  sum- 
mary consideration,  may  refuse  further  hearing  if  the  case  is  not  of  such 
character  or  importance  to  justify  it. 

"(1)  In  the  appointment  of  committees  of  its  own  members  to  act  for  the 
board  in  general  or  local  matters,  and  in  the  creation  of  local  committees,  the 
^    employers  and  the  workers  shall  be  equally  represented. 
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"(m)  The  repreeeotntiveB  of  the  public  in  the  board  atlsU  preside  alternately 
at  successive  Bcasiona  of  the  board  or  as  agreed  upon, 

"(n)  The  board  in  its  mediating  and  eonciliatorj  action,  and  the  umpire  in 
bia  consideration  of  a  controversy,  ahall  be  governed  by  the  Collowins  prin- 

"FHncipict  to  be  Obterired 

"There  should  be  no  strilies  or  lockouts  during  the  war. 
"Kight  to  Orgaoize 

"1.  The  right  of  workers  to  organize  in  trade-unions  and  to  barjCHin  col- 
lectively through  chosen  rppresen  to  lives  is  recogniied  and  aUiraied.  This  right 
shall  not  he  denied,  abridged,  or  interfered  with  by  the  employerB  In  any  man- 
ner whatsoever. 

"2.  The  right  ol  employers  to  organize  in  assaciationa  of  groups  and  to 
bargain  collectively  through  chosen  repreacntatives  is  recognized  and  affirmed. 
Thia  right  shall  not  he  denied,  abridged,  or  interfered  with  by  the  workers  in 
any  manner  whatsoever. 

"3.  Employers  should  not  discharge  workers  for  membership  in  trade-unions, 
nor  for  legitimate  trade-union  activities. 

"4.  The  workers,  in  the  exercise  of  their  right  to  organize,  shall  not  use 
coercive  measures  of  any  kind  to  induce  persons  to  join  their  organizations, 
nor  to  induce  employers  to  bargain  or  deal  therewith.    - 

"Existing  CimditionB 
"1.  In  establishments  where  the  union  shop  exists  the  same  shall  continue 
and  the  union  standards  as  to  wages,  hours  of  labor,  and  other  conditions  of 

employment  shaU  be  maintained. 

"2.  In  establishments  where  union  and  nonnnion  men  and  women  now  work 
together,  and  the  employer  meets  only  with  employees  or  representatives  en- 
gaged in  said  eatablisbments.  the  continuance  of  such  condition  BhsU  not  be 
deemed  a  grievance.  This  declaration,  however,  is  not  intended  in  any  manner 
to  deny  the  right  or  discourage  the  practice  of  the  formation  of  labor  unions 
or  the  joining  of  the  same  by  the  workers  in  said  establishments,  as  guaranteed 
in  the  last  paragraph,  nor  to  prevent  the  War  Labor  Hoard  from  urging,  or 
any  umpire  from  granting,  under  the  machinery  herein  provided,  improvement 
of  their  situation  in  the  matter  of  wages,  hours  of  labor,  or  other  conditions, 
aa  ahall  be  found  desirable  from  time  to  time. 

"3.  Established  safeguards  and  regulations  for  tbe  protection  of  the  health 
and  safety  ot  workers  shall  not  be  relaxed. 

"Women  in  Industry 
"If  it  shall  become  necessary  to  employ  women  on  work  ordinarily  performed 
by  men,  they  must  be  allowed  equal  pay  for  equal  worh  and  must  not  be  al- 
lotted tasks  disproportionate  to  their  strength. 

"Hours  of  Labor 

"The  basic  eight-hour  day  is  recognized  as  applying  in  all  cases  In  which 
existing  law  requires  it.  In  all  other  cases  the  question  of  hours  of  labor 
ihall  be  settled  with  due  regard  to  governmental  necessities  and  the  welfare, 
lealth,  and  proper  comfort  of  the  workers. 

"Maiiranm  Production 

"The  maximum  production  of  all  war  industries  should  he  maintained,  and 
netbods  of  work  and  operation  on  the  part  of  employers  or  workers  which 
>perBte  to  delay  or  limit  production,  or  which  have  a  tendency  to  artificially 
ncrease  the  cost  thereof,  should  he  discouraged. 

"Uobitization  of  Labor 

"For  tbe  purpose  of  mobilizing  the  labor  supply  with  a  view  to  Its  rapid 
md  effective  distribution,  a  permanent  list  of  the  number  of  skilled  and  other 
workers  available  in  different  parts  ot  tbe  Nation  shall  be  kept  on  Ble  by  tha 
department  of  Labor,  the  information  to  be  constantly  furnished: 

"1.  By  tbe  trade  unions. 

"2.  By  State  employment  bureaus  and  Federal  agencies  of  like  character. 

"3.  By  the  managers  and  operators  of  industrial  estabiishmeuts  throughout 
lie  country. 

"These  agenriea  should  be  given  opportunity  to  aid  in  the  distribution  of 
abor,  as  necessity  demands. 

"Custom  of  EiOcaliticB 
"In  fixing  wagea,  bours,  and  conditiona  of  labor  regard  should  always  be  had 
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'The  Living  Wage 

**1.  The  right  of  all  workers,  including  common  laborers,  to  a  living  wage 
is  hereby  declared. 

"2.  In  fixing  wages  minimum  rates  of  pay  shall  be  established  which  will 
insure  the  subsistence  of  the  worker  and  his  family  in  health  and  reasonable 
comfort. 

Loyall  A.  Osborne.  Frank  J.  Hayes. 

L.  F.  Loree.  Wm.  L.  Hutcheson. 

W.  H.  Van  Dcrvoort,  Thomas  J.  Savage. 

O.  B.  Michael.  Victor  A.  Olander. 

B.  L.  V^orden.  T.  A.  Kidcert. 

Wm.  H.  Taft  Frank  F.  Walsh. 
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'Statement  of  Ex-President  Taft 

'I  am  profoundly  gratified  that  the  conference  appointed  under  the  direc- 
tion of  Secretary  Wilson  has  reached  an  agreement  upon  the  plan  for  a  Na- 
tional Labor  Board  to  maintain  maximum  production  by  settling  obstructive 
controversies  between  employers  and  workers.  It  certainly  is  not  too  much  to 
say  that  it  was  due  to  the  self-restraint,  tact,  and  earnest  patriotic  desire  of 
the  representatives  of  the  employers  and  the  workers  to  reach  a  conclusion. 
I  can  say  this  with  due  modesty,  because  1  was  not  one  of  such  representa- 
tives. Mr.  Walsh  and  I  were  selected  as  representatives  of  the  public.  Pei^ 
sonally  it  was  one  of  the  pleasant  experiences  of  my  life.  It  brought  me  into 
contact  with  leaders  of  industry  and  leaders  of  labor,  and  my  experience 
gives  me  a  very  high  respect  for  both.  I  am  personally  indebted  to  all  of  the 
board,  but  especially  to.  Mr.  Walsh,  with  whom  as  the  only  other  lawyer  on 
the  board  it  was  necessary  for  me  to  confer  frequently  in  the  framing  of  the 
points  which  step  by  step  the  conference  agreed  to.  Of  course  the  next  ques- 
tion is  'WiU  our  plan  work?'  I  hope  and  think  it  will,  if  administered  in 
the  spirit  in  which  it  was  formulated  and  agreed  upon. 

^'Statement  of  Frank  P.  Walsh 

"The  plan  submitted  represents  the  best  liiought  of  capital  and  labor  as  to 
what  the  policy  of  our  Government  with  respect  to  industrial  relations  dur- 
ing the  war  ought  to  be.  Representing  capital  were  five  of  the  largest  employ- 
ers in  the  Nation,  but  one  of  whom  had  ever  dealt  with  trade  unions,  advised 
and  counseled  by  ex-President  Taft,  one  of  the  world's  proven  great  adminis- 
trators and  of  the  very  highest  American  type  of  manhood.  The  representa- 
tives of  the  unions  upon  the  board  were  the  national  officers  of  unions  en- 
gaged in  war  production  and  numbering  in  their  ranks  considerably  over  one 
million  men  and  women. 

''The  principles  declared  might  be  called  an  industrial  chart  for  the  Govern- 
ment securing  to  the  employer  maximum- production,  and  to  the  worker  the 
strongest  guaranty  of  his  right  to  organization  and  the  healthy  growth  of  the 
principles  of  democracy  as  applied  to  industry,  as  well  as  the  highest  protec- 
tion of  his  economic  welfare  while  the  war  for  human  liberty  everywhere  is 
being  waged.  If  the  plan  is  adopted  by  the  Government,  I  am  satisfied  that 
there  wiU  be  a  ready  and  hearty  acquiescence  thereiui  by  the  employers  and 
workers  of  the  country  so  that  the  volume  of  production  may  flow  with  the 
maximum  of  fruitfulness  and  speed.  This  is  absolutely  essential  to  an  early 
victory.  The  industrial  army,  both  planners  and  workers,  which  are  but  oth- 
er names  for  employers  and  employees,  is  second  only  in  importance  and  ne- 
cessity to  our  forces  in  the  theater  of  war.  Their  loyal  cooperation  and  en- 
thusiastic effort  will  win  the  war." 

Notes  of  DecisioBLft 

Wages  of   pubilo   utility  employ68.-~  but  contents  himself  with  urging  that 

Where    increase    in    rates    was    just  there  was  no  evidence  of  the  value  of 

enough  to  enable  railway  to  meet  in-  property  of  the  railway,  is  Jn  no  posi- 

creased  expense,  forced  upon  it  by  or-  tion  to  complain.    O'Brien  v.  Board  of 

der  of  War  Labor  Board  of  federal  gov-  Public  Utility  Gom'rs  (N.  J.  Sup.)  105 

ernment,  prosecutor  who  offered  no  evi-  A.  132. 
dence  to  contradict  evidence  of  railway, 

SPECIAL  PREPAREDNESS  FUND 

Section  1  of  Act  March  3,  1917,  c.  159,  entitled  "An  act  to  provide  increased 
revenue  to  defray  the  expenses  of  the  increased  appropriations  for  the  Army 
and  Navy  and  the  extension  of  fortifications,  and  for  other  purposes,"  which 
section  constituted  Title  I  of  said  act,  entitled,  ''Special  Preparedness  Fund," 
provided  as  follows:  *'The  receipts  from  the  tax  imposed  by  Title  H  and 
one-third  of  the  receipts  from  the  tax  imposed  by  Title  III  of  this  Act  ^hgU 
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constitute  a  gepDrate  fund  in  the  Treaaur;  to  be  used  onlr  for  the  expendi- 
tures incurred  under  the  Act  entitled  'An  Act  making  appropriationH  for  the 
support  of  the  Arm]'  for  tlie  fiscal  jear  ending  June  tbirtieth,  nineteen  hundred 
and  seFenteen,  and  for  other  purpoBea,'  approved  August  twenty-ninth,  nine- 
teen hundred  and  sixteen ;  the  Act  entitled  'An  Act  making  appropriations  for 
the  naval  service  for  the  fiscal  year  ending  June  tbirtietb,  nineteen  hundred 
and  seventeen,  and  for  othrr  purposes,'  approved  August  twentf-niuth.  nine- 
teen hundred  and  sixteen;  and  the  Act  entitled  'An  Act  making  appropriations 
for  fortiiicationB  and  other  works  of  defense,  for  the  armament'  therrof, 
for  the  procurement  of  beavy  ordnance  for  trial  and  service,  and  for  other 
purposes,'  approved  July  sixth,  nineteen  bundred  and  aiiteen,  or  any  otber 
Act  or  Acts  subsequent  thereto  making  appropriations  for  Army,  Navy,  or 
fortification  purposes.  In  addition  to  such  receipts  from  the  taxes  imposed 
under  Titles  II  and  III  of  this  Act,  there  shall  be  credited  annually,  beein- 
nlng  with  the  fiscal  year  ending  June  thirtieth,  nineteen  bundred  and  eighteen, 
to  such  separate  fund,  tbe  sum  of  $175,000,000,  such  sum  being  the  estimated 
additional  revenue  to  be  derived  under  the  Act  entitled  'An  Act  to  increase 
the  revenue.  Hnd  for  other  purposes,'  approved  September  eighth,  nineteen 
hundred  and  sixteen,  in  exeess  of  the  revenue  to  be  derived  undei-  then  existing 
laws:  Provided,  That  the  Secretary  6t  the  Treaaary  may  use  such  fund  for 
other  purposes,  but  such  fund  shall  be  reimbursed  for  any  portion  thereof  M 

Said  section  was  repealed  by  Act  Oct.  3,  1917,  c.  63,  }  ISOl,  aa  follows : 
"That  Title  I  of  the  Act  entitled  'An  Act  to  provide  increased  revenue  to 
defray  tbe  expenses  of  tbe  increased  appropriations '  for  tbe  Army  and  Navy 
and  the  extension  of  fortifications,  and  for  other  purposes,'  approved  Mardk 
tbiid,  nineteen  hundred  and  seventeen,  be,  and  tbe  same  is  bereby,  repealed." 

SHIPS  AND  WAR  UATBBIAI. 

aiisyiaa.  (Act  July  1,  1918,  c.  114.)  (a)  Purchase  in  time  o£ 
war  or  emergency ;   definitions. 

(a)  The  word  "person"  as  used  in  paragraph  (b),  (c),  next  here- 
:er  shall  include  any  individual,  trustee,  firm,  association,  com- 
ny,  or  corporation.  The  word  "ship"  shall  include  any  boat,  ves- 
,  submarine,  or  any  form  of  aircraft,  and  the  parts  thereof.  The 
irds  "war  material"  shall  include  arms,  armament,  ammunition, 
)res,  supplies,  and  equipment  for  ships  and  airplanes,  and  every- 
Tig  required  for  or  in  connection  with  the  production  thereof. 
le  word  "factory"  shall  include  any  factory,  workshop,  engine 
irks,  building  used  for  manufacture,  assembling,  construction,  or 
y  process,  and  any  shipyard  or  dockyard.  The  words  "United 
ites"  shall  include  the  Canal  Zone  and  ali  territory  and  waters. 
itinental  and  insular,  subject  to  the  jurisdiction  of  the  United 
ites.     (40  Stat.  719.) 

This  section  was  a  provision  of  tbe  Naval  appropriation  act  for  the  fiscal 
year  191!).  cited  above.  It  supersedes  a  similar  provision  of  Act  March  4, 
1317,  c.  180,  39  Stat.  1192. 

J115V<«b.  (Act  July  1,  1918,  c.  IH.)  (b)  Same;  power  of  Presi- 
dent ;  compliance  with  orders. 

(b)  The  President  is  hereby  authorized  and  empowered,  within 
;  limits  of  the  amounts  appropriated  therefor: 

First.  To  place  an  order  with  any  person  for  such  ships  or  war^ 
.terial  as  the  necessities  of  the  Government,  to  be  determined  by 
;  President,  may  reqiiire  and  which  are  of  the  nature,  kind,  and 
amity  usually  produced  or  capable  of  being  produced  by  such 
rson.  Compliance  with  all  such  orders  shall  be  obligatory  on 
y  person  to  whom  such  order  is  given,  and  such  order  shall'take 
:cedence  over  all  other  orders  and  contracts  theretofore  placed 
th  such  person.  If  any  person  owning,  leasing,  or  operating  any 
tory  equipped  for  the  building  or  production  of  ships  or  war 
.terial  for  the  Navy  shall  refuse  or  fail  to  give  to  the  United 
lies  such  preference  in  the  execution  of  such  an  order,  or  shall 
use  to  build,  supply,  furnish,  or  manufacture  the  kind,  quantity, 
quality  of  ships  of  war  materials  so  ordered  at  such  reasonable 
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price  as  shall  be  determined  by  the  President,  the  President  may 
take  immediate  possession  of  any  factory  of  such  person,  or  of  any 
part  thereof  without  taking  possession  of  the  entire  factory,  and 
may  use  the  same  at  such  times  and  in  such  manner  as  he  may  con- 
sider necessary  or  expedient. 

Second.  Within  the  limit  of  the  amounts  appropriated  therefor, 
to  modify  or  cancel  any  existing  contract  for  the  building,  produc- 
tion, or  purchase  of  ships  or  war  material;  and  if  any  contractor 
shall  refuse  or  fail  to  comply  with  the  contract  as  so  modified,  the 
President  may  take  immediate  possession  of  any  factory  of  such 
contractor,  or  any  part  thereof  without  taking  possession  of  the 
entire  factory,  and  may  use  the  same  at  such  times  and  in  such 
manner  as  he  may  consider  necessary  or  expedient. 

Third.  To  require  the  owner  or  occupier  of  any  factory  in  which 
ships  or  war  material  are  built  or  produced  to  place  at  the  disposal 
of  the  United  States  the  whole  or  any  part  of  the  output  of  such 
factory,  and  within  the  limit  of  the  amounts  appropriated  therefor, 
to  deliver  such  output  or  parts  thereof  in  such  quantities  and  at 
such  times  as  may  be  specified  in  the  order  at  such  reasonable  price 
as  shall  be  determined  by  the  President. 

Fourth.  To  requisition  and  take  over  for  use  or  operation  by  the 
Government  any  factory,  or  any  part  thereof,  without  taking  pos- 
session of  the  entire  factory,  whether  the  United  States  has  or  has 
not  any  contract  with  the  owner  or  occupier  of  such  factory. 

That  all  authority  granted  to  the  President  herein  or  by  him 
delegated  shall  cease  six  months  after  a  final  treaty  of  peace  shall 
be  proclaimed  between  this  Government  and  the  German  Empire. 
(40  Stat.  720.) 

This  section  was  a  part  of  the  Naval  appropriation  act  for  the  fiscal  year 
1919,  cited  above.  It  supersedes  similar  provisions  of  Act  March  4,  1917,  c, 
180,  39  Stat.  1193. 

Notes  of  Deoisions 


Validity .^In  view  of  the  paramount 
war-making  power  of  Congress,  Nation- 
al Defense  Act,  §  120  (Comp.  St.  1916, 
§§  3115f-3115h),  and  this  section,  are 
valid.  Moore  &  Tierney  v.  Roxford 
Knitting  Co.  (D.  C.)  250  F.  278;  Wil- 
liam Moore  Knitting  Co.  v.  Same,  Id. 
288. 

Placing  order.— Where  a  manufactur- 
er voluntarily  enters  into  contracts  with 
the  United  States,  which  prevent  him 
from  carrying  out  earlier  contracts,  he 
is  not  relieved  from  an  action  of  dam- 
ages for  breach;  but  where,  after  com- 
munication with  a  member  of  the  Ad- 
visory Board  of  National  Defense,  he 
contracted  to  supply  underwear  for  the 
Navy,  held,  that  the  order  must  be 
deemed  to  have  been  placed  in  accord- 
ance with  National  Defense  Act,  §  120 
(Comp.  St.  1916,  §§  3115f-3115h),  and 
this  section,  so  the  manufacturer  was 
not  liable  for  breach  of  contracts  with 


private  persons,  which  he  was  unable 
to  carry  out  because  of  the  navy  con- 
tract. Moore  &  Tierney  v.  Roxford 
Knitting  Co.  (D.  C.)  250  F.  278;  Wil- 
liam Moore  Knitting  Co.  v.  Same,  Id. 
288. 

Stores  and  supplieSiP— Within  this  sec- 
tion, underwear  for  the  crews  of  war 
vessels  is  part  of  the  "stores  and  sup- 
plies." Moore  &  Tierney  v.  Roxford 
Knitting  Co.  (D.  C.)  250  F.  278;  WU- 
liam  Moore  Knitting  Co.  v.  Same,  Id. 
288. 

Presamptionft.^As  great  publicity 
was  given  to  National  Defense  Act* 
§  120  (Comp.  St.  1916,  §§  3115f-3115h), 
and  this  section,  manufacturers  and 
private  persons  with  whom  they  con- 
tract must  be  presumed  to  have  con- 
tracted with  reference  to  such  laws. 
Moore  &  Tierney  v.  Roxford  Eoiitting 
Co.  (D.  C.)  250  F.  278;  William  Moore 
Knitting  Co.  y.  Same,  Id.  288. 
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§  3115Vi«c.  (Act  July  1,  1918,  c.  114.)  (d)  Same;  compensation 
for  requisitioning  factories. 
(d)  Whenever  the  United  States  shall  cancel  or  modify  any 
contract,  make  use  of,  assume,  occupy,  requisition,  or  take  over 
any  factory  or  part  thereof,  or  any  ships  or  war  material,  in  accord- 
ance with  the  provisions  of  paragraph  (b),  it  shall  make  just  com- 
pensation therefor,  to  be  determined  by  the  President,  and  if  the 
amount  thereof  so  determined  by  the  President  is  unsatisfactory 
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the  person  entitled  to  receive  the  same,  such  person  shall  be  paid 
i'enty-five  per  centum  of  the  amount  so  determined  by  the  Presi- 
Tit  and  shall  be  entitled  to  sue  the  United  States  to  recover  such 
nher  sum  as  added  to  said  seventy-five  per  centum  shall  make  up 
ch  amount  as  will  be  just  compensation  therefor,  in  the  manner 
Dvided  for  by  section  twenty-four,  paragraph  twenty,  and  section 
e  hundred  and  forty-five  of  the  Judicial  Code.    (40  Stat.  720.) 

This  aection  was  a.  part  ot  the  Naval  appropriatioD  ai^t  for  the  fiscal  jear 
1910,  cited  above.  It  supersedes  Bimilar  proviBion  oE  Act  March  4,  1917,  c. 
ISO,  3»  Stat.  1193. 

ni5Vi«d.  (Act  June  15.  1917,  c.  29,  §  1,  as  amended,  Act  April 
22,  1918.  c.  62,  §§  1,  2,  and  Act  Nov.  4,  1918,  c.  201,  §  1.)  Or- 
ders for  ships  or  material;  contracts;  requisition  of  plants  or 
ou^uts;  purchase  of  ships  already  constructed;  taking  pos- 
session; orders;  compensation. 
rhe  President  is  hereby  authorized  and  empowered,  within  the 
lits  of  the  amounts  herein  authorized — 

;a)  To  place  an  order  with  any  person  for  suCh  ships  or  ma- 
ial  as  the  necessities  of  the  Government,  to  be  determined  by 
;  President,  may  require  during  the  period  of  the  war  and  which 
;  of  the  nature,  kind  and  quantity  usually  produced  or  capable 
being  produced  by  such  person. 

[b)  To  modify,  suspend,  cancel,  or  requisition  any  existing  or 
ure  contract  for  the  building,  production,  or  purchase  of  ships 
material,  or  take  possession,  lease  or  assume  control  of,  any 
eet  railroad,  interurban  railroad,  or  part  thereof,  cars  and  other 
lipment  necessary  to  operation. 

'c)  To  require  the  owner  or  occupier  of  any  plant  in  which  ships 
materials  are  built  or  produced  to  place  at  the  disposal  of  the 
lited  States  the  whole  or  any  part  of  the  output  of  such  plant, 
deliver  such  output  or  part  thereof  in  such  quantities  and  at  such 
les  as  may  be  specified  in  the  order. 

'd)  To  acquire,  construct,  establish,  or  extend  any  plant,  and  in 
rsuance  thereof,  to  purchase,  requisition,  or  otherwise  acquire  ti- 
to  or  use  of  land  improved  or  unimproved  or  interest  therein; 
i  to  requisition  and  take  over  for  use  or  operation  by  the  United 
ites  any  plant,  or  any  part  thereof  without  taking  possession  of 
:  entire  plant,  whether  the  United  States  has  or  has  not  any 
itract  or  agreement  with  the  owner  or  occupier  of  such  plant, 
'e)  To  purchase,  requisition,  or  take  over  the  title  to,  or  the  pos- 
sion  of,  for  use  or  operation  by  the  United  States  any  ship  now 
istructed  or  in  the  process  of  construction  or  hereafter  con- 
ucted,  or  any  part  thereof,  or  charter  of  such  ship, 
'f)  To  take  possession  of,  lease  or  assume  control  of,  or  to  ex- 
id,  improve,  or  increase,  or  cause  to  be  extended,  improved,  or 
reased  any  street  railroad,  interurban  railroad,  or  part  thereof 
erever  operated,  and  all  cars,  appurtenances,  and  franchises  or 
ts  thereof  commonly  used  in  connection  with  the  operation 
reof  necessary  for  the  transfer  and  transportation  of  emplo3'ees 
shipyards  or  plants  engaged  or  that  may  hereafter  be  engaged 
the  construction  of  ships  or  equipment  therefor  for  the  United 
ites. 

■g)  In  pursuance  of  the  foregoing  powers,  or  any  of  them,  to 
ke  advance  payments  or  loans  of  such  amounts  and  upon  such 
ms  as  the  President  may  deem  necessary  and  proper, 
compliance  with  all  orders  issued  hereunder  shall  be  obligatory 
any  person  to  whoin  such  order  is  given,  and  such  order  shall 
e  precedence  over  all  other  orders  and  contracts  placed  with 
:h  person.    If  any  person  owning  any  ship,  charter,  or  material, 
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or  owning,  leasing,  or  operating  any  plant  equipped  for  the^  build- 
ing or  production  of  ships  or  material  shall  refuse  or  fail  to  comply 
therewith  or  to  give  to  the  United  States  such  preference  in  the 
execution  of  such  order,  or  shall  refuse  to  iJuild,  supply,  furnish, 
or  manufacture  the  kind,  quantities  or  qualities  of  the  ships  or 
material  so  ordered,  at  such  reasonable  price  as  shall  be  determined 
by  the  President,  the  President  may  take  immediate  possession  of 
any  ship,  charter,  material  or  plant  of  such  person,  or  any  part 
thereof  without  taking  possession  of  the  entire  plant,  and  may  use 
the  same  at  such  times  and, in  such  manner  as  he  may  consider  nec- 
essary or  expedient. 

Whenever  the  United  States  shall  cancel,  modify,  suspend  or 
requisition  any  contract,  make  use  of,  assume,  occupy,  requisition, 
acquire  or  take  over  any  plant  or  part  thereof,  or  any  ship,  charter, 
or  material  in  accordance  with  the  provisions  hereof,  it  shall  make 
just  compensation  therefor,  to  be  determined  by  the  President;  and 
if  the  amount  thereof,  so  determined  by  the  President,  is  unsatis- 
factory to  the  person  entitled  to  receive  the  same,  such  person  shall 
be  paid  seventy-five  per  centum  of  the  amount  so  determined  by 
the  President  and  shall  be  entitled  to  sue  the  United  States  to  re- 
cover such  further  sum  as,  added  to  said  seventy-five  per  centum, 
will  make  up  such  amount  as  will  be  just  compensation  therefor, 
in  the  manner  provided  for  by  section  twenty-four,  paragraph  twen- 
ty, and  section  one  hundred  and  forty-five  of.  the  Judicial  Code. 

The  President  may  exercise  the  power  and.  authority  hereby 
vested  in  him,  and  expend  the  money  herein  and  hereafter  appro- 
priated through  such  agency  or  agencies  as  he  shall  determine  from 
time  to  time :  Provided,  That  all  money  turned  over  to  the  United 
States  Shipping  Board  Emergency  Fleet  Corporation  may  be  ex- 
pended as  other  moneys  of  said  corporation  are  now  expended.  All 
shfps  constructed,  purchased,  or  requisitioned  under  authority  here- 
in, or  heretofore  or  hereafter  acquired  by  the  United  States,  shall 
be  managed,  operated,  and  disposed  of  as  the  President  may  direct. 

The  word  ''person"  as  used  herein,  shall  include  any  individual, 
trustee,  firm,  association,  company,  corporation,  or  contractor. 

The  word  "ship"  shall  include  any  boat,  vessel,  or  submarine  and 
the  parts  thereof. 

The  word  "material"  shall  include  stores,  supplies,  and  equip- 
ment for  ships,  and  everything  required  for  or  in  connection  with 
the  production  thereof. 

The  word  "plant"  shall  include  any  factory,  workshop,  ware- 
house, engine  works;  buildings  used  for  manufacture,  assembling, 
construction,  or  any  process ;  any  shipyard,  dry-dock,  marine  rail- 
way, pier  or  dockyard  and  discharging  terminal  and  any  facilities 
or  improvements  connected  with  any  of  the  foregoing  descriptions 
of  property. 

The  words  "United  States"  shall  include  all  lands  and  waters 
subject  to  the  jurisdiction  of  the  United  States  of  America. 

All  authority  granted  to  the  President  herein,  or  by  him  delegat- 
ed, shall  cease  six  months  after  a  final  treaty  of  peace  is  proclaimed 
between  this  Government  and  the  German  Empire. 

The  cost  of  purchasing,  requisitioning,  or  otherwise  acquiring 
plants,  material,  charters,  or  ships  now  constructed  or  in  the  course 
of  construction  and  the  expediting  of  construction  of  ships  thus 
under  construction  shall  not  exceed  the  sum  of  $250,000,000,  exclu- 
sive of  the  cost  of  ships  turned  over  to  the  Army  and  Navy,  the  ex- 
penditure of  which  is  hereby  authorized,  and  in  executing  the  au- 
thority granted  by  this  Act  for  such  purpose  the  President  shall 
not  expend  or  obligate  the  United  States  to  expend  more  than  the 
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lid  sum;  and  there  is  hereby  appropriated  for  said  purpose,  $150,- 
0,000:  Provided,  That  this  appropriation  shall  be  reimbursed 
om  available  funds  under  the  War  and  Navy  Departments  for 
;ssels  turned  over  for  the  exclusive  use  of  those  departments  or 

ther  of  them. 

The  cost  of  construction  of  ships  authorized  herein  shall  not  ex- 
:ed  the  sum  of  $500,000,000,  the  expenditure  of  which  is  hereby 
ilhorized,  and  in  executing  the  authority  granted  herein  for  such 
irpose  the  President  shall  not  expend  or  obligate  the  United 
:ates  to  expend  more  than  said  sum;  and  there  is  hereby  appro- 
■iated  for  said  purpose,  $250,000,000. 

For  the  operation  of  the  ships  herein  authorized  or  in  any  way 
iquired  by  the  United  States,  except  those  acquired  for  the  Army 
Navy,  and  for  every  expenditure  incident  thereto,  $5,000,000. 
0  Stat.  182,  535,  1022.) 

ThU  flection  wnn  a  praTioIas  o[  tbe  urgent  deficiency  appropriation  act  for 
tbe  military  and  naval  MtabliBbments  ou  aeoount  of  war  expenses  for  the 
fiscal  year  1917,  cited  above.  It  waa  amended  by  Act  April  22.  19tS,  c.  62. 
I  I,  also  cited  above,  by  addine  tbereto  para^apb  (f).  It  was  furtber  amend- 
ed by  Act  April  22,  1018,  c.  ft2,  |  2,  also  cited  above,  by  adding  to  paTagraph 
(b),  after  the  word  "materia],"  the  words  "or  take  posaessioD,  lease  or  assume 
control,"  etc.,  as  set  forth  above. 

ThU  seinion  was  again  amended  by  Act  Nov.  i,  191S,  c.  201,  |  1,  40  Stat. 
1022,  cited  above,  by  adding  to  subdivision  (d)  of  paragraph  oae,  at  the  be- 
ginning thereof,  the  words:  "To  ocgaire.  constmct,  establish,  or  eitend  any 
plant,  and  in  pursuance  thereof,  to  parchaae,  requisition,  or  otherwise  acquire 
title  to  or  nse  of  land  improved  or  unimproved  or  interest  therein":  and,  by 
inserting  in  auhdivision  (f)  of  said  pa.ragraph  one,  after  the  words  "or  aasiinie 
coulrol  of,"  the  words  "or  to  extend,  improve,  or  increase,  or  cause  to  be  ex- 
tended, improved,  or  incrested" ;  by  insertiiig  in  said  paragraph  one  a  new 
subdivision,  lettered  (g) ;  by  inserting  in  paragraph  eight,  after  tiie  words  "an; 
shipyard."  the  words  "dry-dock,  marine  railway,  pier" ;  and  by  strikine  out 
from  said  paragraph  eight,  at  the  end  thereof,  the  words  "or  other  facilities 
connected  therewith,"  and  inserting  in  lieu  thereof  the  words  "and  any  facili- 
ties or  improvements  connected  with  any  ol  the  foregoing  descriptions  of 
property." 
Proclamation  issued  under  this  section,  dated  March  20,  1918,  as  follows: 
"'Whereas,  the  law  and  practice  of  nations  accords  to  a  belligerent  power 
the  right  in  time  of  military  exigency  and  for  purposes  essential  Co  the  pros- 
ecution of  war,  to  tako  over  and  utilize  neutral  vessels  lying  within  its  jn- 
risdicljon : 

"And  whereas  tbe  Act  of  Uongress  of  June  IG,  IQIT,  entitled,  'An  Act 
making  appropriations  to  supply  urgent  deficiencies  tn  appropriations  for  tbe 
Military  and  Naval  Establishments  on  account  of  war  eipenHes  for  the  fiscal 
year  ending  June  thirtieth,  nineteen  hundred  and  seventeen,  and  for  other 
purposes,'  confers  upon  the  I'resideut  power  to  take  over  the  poaaeesion  of  any 
vessel  withiu  the  jurisdiction  of  the  United  States  for  use  or  operation  bj  the 
United  States : 

"Now  therefore  I,  Woo<lrow  Wilson,  President  of  the  United  Slates  of 
America,  in  accordance  with  international  law  and  practice,  and  by  virtue  of 
the  Act  of  Congress  aforesaid,  and  as  Commander-in-t'hief  of  the  Army  and 
Nnvy  of  the  United  States,  do  hereby  find  and  proclaim  that  the  imperative 
military  needs  of  the  United  States  require  tbe  immediate  utilization  of  vessels 
of  Netherlands  registry,  now  lying  within  the  territorial  waters  of  the  United 
States:  and  I  do  therefore  authorize  and  empower  the  Secretary  of  the  Navy 
to  take  over  on  behalf  of  the  United  States  the  possession  of  and  to  employ 
all  such  vessels  of  Netherlands  registry  as  may  be  necessary  for  essential  pur- 
poses cennected  with  the  prosecution  of  the  war  against  the  Imperial  Ger- 
man Government.  Tbe  vessi'ls  shall  he  manned,  equipped  and  operated  by  the 
Navy  Department  and  the  United  States  Shipping  Hoard,  as  may  be  deemed 
expedient ;  and  the  United  States  Shipping  Board  shall  make  to  the  owners 
thereof  full  compensation,  in  accordance  with  tbe  priuoiples  of  international 
law." 

lllS'/ndd.  (Act  April  22,  1918,  c.  62,  §  3.)     Same;   compensa- 
tion for  property  taken. 
Upon  taking  possession  of  such  property,  or  leasing  or  assuming 
ntrol  thereof,  jiist  compensation  shall  be  made  therefor,  to  be  de- 
mined  by  the  President,  anc^  if  the  amount  thereof  so  determined 
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by  the  -President  is  unsatisfactory  to  the  person  entitled  to  receii 
the  same,  such  person  shall  be  paid  seventy-five  per  centum  of  tl 
amount  so  determined  by  the  President  and  shall  be  entitled  to  si 
the  United  States  of  America  to  recover  such  further  .sums  ; 
added  to  seventy-five  per  centum  will  make  up  such  amount  j 
will  be  just  compensation  therefor,  in  the  manner  provided  for  1 
section  twenty-four,  paragraph  twenty,  and  section  one  hundre 
and  forty-five  of  the  Judicial  Code. 

The  President  may  exercise  the  power  and  authority  hereby  ves 
ed  in  him  through  the  several  departments  of  the  Government,  ar 
through  such  agencv  or  agencies  as  he  shall  determine  from  tin 
to  time.    (40  Stat.  5'35.) 

Tbie  was  section  3  of  an  act  entitled  "Ad  Act  to  amend  the  etueTgency  sM 
pins  fund  provisions  of  the  urgent  deficiency  appropmtion  Act  approved  Ju 
fifteenth,  nineteen  hundred  and  seventCE-'ii,  so  as  to  eiupuwcr  the  President  a 
his  designated  agents  to  take  over  certain  transportation  systems  tor  the  trai 
portation  of  ahipyard  and  plant  employees,  and  for  other  purposes,"  cit 
above.  Sections  1  and  2  of  said  Act  amended  provisions  of  Act  June  15,  19J 
c.  29,  i  1,  ante,  i  3115'/"''- 

§  3115Vi«ddd.  (Act  Nov.  4,  1918,  c.  201,  §  1.)     ContracU  for  a 
quisition  or  establishment  of  plants. 

For  the  acquisition  or  establishment  of  plants  suitable  for  shi] 
building  or  ship  maintenance  or  repair,  or  of  materials  essenti 
thereto,  and  for  the  enlargement  or  extension  of  such  plants  as  ai 
now  or  may  be. hereafter  acquired  or  established,  authority  is  gran 
ed  to  enter  into  contracts  or  otherwise  to  incur  obligations  for  m 
to  exceed  $34,662,500  in  addition  to  the  amounts  heretofore  appr 
priated:  Provided,  That  obligations  incurred  hereunder  may  I 
met  from  appropriations  made  or  to  be  made  for  the  constructic 
of  ships.     (40  Stat.  1022.) 

This  was  a  provision  of  the  "First  Deficienc;  Appropriation  Act,  1919 
cited  above. 

The  United  States  Shipping  Board  shall  not  require  payment  from  the  Wi 
Department  for  the  cbiirter  hire  of  vessels  furnished  or  to  he  furnished  fro 
July  1.  1018,  to  June  30,  lOlD,  when  the  vessels  are  owned  by  the  governmei 
by  a  further  provision  of  First  Deficiency  Appropriation  Act  1919,  S  1,  post, 
8146ddd. 

§  3115'/iB€.  (Act  July  1,  1918,  c.  113,  §  1.)     Same;    powers  e: 
tended. 

The  power  and  authority  granted  the  President  under  the  eme 
gency  shipping  fund  in  the  deficiency  appropriation  Act  approve 
June  fifteenth,  nineteen  hundred  and  seventeen,  are  extended  ar 
made  applicable  to  the  appropriations  and  authorizations  mac 
herein  under  the  emergency  shipping  fund.     (40  Stat.  651.) 

This  secliou  was  a  priivision  of  the  sundry  civil  appropriation  act  for  tl 
fiscal  year  1919,  cited  above.    The  appropriations  referred  to  are  those  mai 
by  said  act  under  the  caption  "Emergency  Shipping  Fund."     The  prot* 
of  the  deficiency  appropriatijOD  act  of  1917,  referred  to,  are  get  forth  a 
SllaViod, 


§  3115V'»f.  (Act  July  18,  1918,  c.  157,  §  1.)     Definitions. 
When  used  in  this  Act — 

(a)  The  term  "United  States"  includes  any  State,  Territory,  < 
District  of  the  United  States,  the  insular  possessions,  the  Can; 
Zone,  and  all  lands  or  waters  subject  to  the  jurisdiction  of  tl 
United  States. 

(b)  The  term  "person"  includes  corporations,  partnerships,  a: 
sociations,  and  States,  municipalities,  and  other  subdivisions  thereo 

(c)  The  term  "charter"  means  any  agreement,  contract,  lease,  c 
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immitment  by  which  the  possession  or  services  of  a  vessel  are  se- 
jred  for  a  period  of  time,  or  for  one  or  more  voyages,  whether  or 
3t  a  demise  of  the  vessel.     (40  Stat.  913.) 

Thie  s»;tioti.  bdi!  the  siitecn  sectioDs  next  following,  were  an  act  entitled  "An 
act  to  confer  on  tiie  President  power  to  prescribe  charter  rates  and  freight 
rates  and  to  requisition  veaselB,  anit  for  otber  purposes,"  cited  above. 

3115'/. »ff.  (Act  July  18,  1918,  c.  157,  §  2.)     Exercise  of  povirers 

through  agencies. 
The  President  may  exercise  the  power  and  authority  hereby  vest- 
I  in  him  through  such  agency  or  agencies  as  he  shall  determine 
om  time  to  time.     (40  Stat.  913.) 

See  note  to  t  3115i/i,f. 

See  proclamation  of  the  President,  under  S  3115i/iagf>  post. 

3115'/i.fff.  (Act  July  18,  1918,  c.  157,  §  3.)     Termination  of  ef- 
fective force  of  act. 

All  power  and  authority  hereby  vested  in  the  President  or  by 
m  delegated  and  all  restrictions  imposed  in  this  Act  shall  cease 
ion  the  proclamation  of  the  final  treaty  of  peace  between  the 
nited  States  and  ih^  Tmperial  German  Government;  Provided, 
hat  if,  in  the  judgment  of  the  President,  the  tonnage  shortage  at 
ch  time  is  so  severe  that  national  interests  of  the  United  States 
e  jeopardized,  he  may,  by  proclamation,  extend  the  provisions  of 
is  Act  for  a  further  period  of  not  exceeding  nine  months.  (40 
at.  913.) 

See  note  to  i  SllS'/isf- 
3115Vi«g.  (Act  July  18,  1918,  c.  157,  §  4.)     Powers  additional 

to  other  powers. 
The  powers  herein  conferred  shall  be  without  prejudice  to  any 
iwer  heretofore  conferred  on  the  President,  or  by  him  delegated- 
0  Stat.  913.) 

See  note  to  |  SllS'/iof- 
3115Viegg.  (Act  July  18,  1918,  c.  157,  §  5.)  Approval  of  char- 
ters of  vessels ;  proclamations;  alteration  of  charters. 
The  President  may,  by  proclamation,  require  that  vessels  of  the 
lited  States  of  any  specified  class  or  description,  or  in  any  speci- 
d  trade  or  trades,  shall  not  be  chartered  unless  the  instrument  in 
lich  such  charter  is  embodied,  and  the  rates,  terms,  and  condi- 
ins  thereof  are  first  approved  by  him.  Whenever  any  vessel  is 
mprised  in  any  such  proclamation,  it  shall  be  unlawful  to  make 
y  charter  thereof,  or  comply  with  or  perform  any  of  the  rates, 
rms,  or  conditions  of  any  charter  thereof,  or  to  operate  such  ves- 
[  under  any  charter,  without  first  obtaining  the  approval  thereof 
■  the  President. 

Whenever  any  charter  of  such  vessel  is  approved.it  shall  be  un- 
*ful,  without  the  approval  of  the  President  first  obtained,  to 
ike  any  alterations  in  such  charter,  or  additions  thereto  or  dele- 
ins  therefrom,  or  to  make  or  receive  any  payment  or  do  any  act 
th  respect  to  such  vessel,  except  in  accordance  with  such  charter. 
0  Stat.  913.) 

See  note  to  g  3115i/i«(- 

Proclamation,  issued  under  this  section,  dated  July  28.  1018,  aa  follows, 
omitting  formal  portions ; 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  acting  under  authority  conferred  in  Section  5  of  said  Act.  do  pro- 
claim that  hereafter  vessels  of  the  United  States,  beioE  full  power  driven  vvi- 
■els  of  250  tons  Efoss  burden,  or  over,  or  sailing  vessels  with  or  without  Huiil- 
iary  power  of  50  tons  groaa  burden,  or  over,  eicepting  vessels  plyioji  eiclu- 
Bively  on  the  inland  rivers  and  canals  of  the  United  States,  vessels  operating 
in  the  Great  Lakes  or  other  inland  waters,  and  vessels  operating  exclusively  in 
trade  of  the  United  States,  shall  not  hereafter  be  chartered  unless 
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the  tDstrumcDt  in  which  such  charter  is  embodied,  and  the  ratea,  terms  and  con- 
ditions thernof,  ore  first  approved  by  the  Preaident. 

"Under  autiiority  contrrred  in  Section  8  of  said  Act,  I  do  farther  proclaim 
that  the  provisions  of  said  Section  5,  and  of  thia  Proclamation,  shall  be  and 
thoy  are  hertliy  extended  to  any  Teasel  of  (orelgn  nationality  under  charter  to 
a  citizen  of  the  United  States  or  other  person  subject  to  the  jurisdiction 
thereof. 

"Under  autbority  conferred  in  Section  10  of  said  Act,  I  do  further  proclaim 
that  hereafter  uo  citizen  of  the  United  States  or  other  person  subject  to  the 
jurisdiction  thereof,  shall  charter  any  vessel  of  foreign  nationality  unless  the 
instrument  in  which  such  charter  lb  embodied  and  the  rates,  tenng  and  condi- 
tions thereof,  are  first  approved  by  the  Preaident. 

"I  do  hereby  designate  the  United  States  Shipping  Board  as  the  agency 
through  which  shall  be  exercised  all  power  and  aatbority  conferred  upon  the 
President  in  Sections  5,  8  and  10  of  said  Act  with  respect  to  the  dasses  or  de- 
Bcriptiona  of  vessels  and  the  trades  specified  in  thia  Proclamation.  Such  power 
and  authority  may  be  exercised  by  said  United  States  Shipping  Board  through 
such  agents  or  agencies  as  it  may  create  oi'  designate. 

''Nothing  contained  in  this  Proclamation  shall  be  deemed  to  withdraw  from 
the  United  States  Sliipping  Board  or  the  War  Trade  Board  any  authority  now 
exercised,  directly  or  indirectly,  over  foreign  or  American  vessels,  by  virtub  o( 
powers  conferred  under  Title  Vll  of  an  Act  entitled  'An  Act  to  punish  acts  o( 
interference  with  the  foreign  relations,  the  neutrality,  and  the  foreign  commerce 
■  of  the  United  States,  to  punish  esriionage,  and  better  to  enforce  the  criminal 
laws  of  the  United  States,  and  for  other  purposes,'  approved  June  15,  1917." 
§  3U5Vi«iggg.  (Act  July  18,  1918,  c.  157,  §  6.)     Freight  rates  for 
transportation  on  vessels;   filing;    effect. 
The  President  shall  have  power  to  determine,  prescribe,  and  en- 
force reasonable  freight  rates  and  the  terms  and  conditions  of  af- 
freightment which  shall  govern  the  transportation  of  goods  on  ves- 
sels of  the  United  States,  which  shall  be  filed  with  the  United 
States  Shipping  Board  and  open  to  public  inspection.    It  shall  be 
unlawful  to  charge  or  collect  any  compensation  for  the  transporta- 
lion  of  goods  on  any  such  vessel,  or  to  enforce  or  attempt  to  en- 
force any  terms  or  conditions  of  affreightment,  or  to  make  or  re- 
ceive any  payment  or  do  any  act  with  respect  to  such  transporta- 
tion, not  in  accordance  with  the  rates,  terms,  and  conditions  so  pre- 
scribed, anything  in  any  contract,  whether  heretofore  or  hereaftei 
made,  to  the  contrary  notwithstanding.     (40  Stat.  914.) 

See  note  to  J  3115ViBf. 
§  3115'/i«h.  (Act  July  18,  1918,  c.  157,  §  7.)     Priority  of  carriag* 
of  goods  on  vessels;    regulations  as  to  loading,  discharging 
lighterage,  storage,  or  fuel. 
The  President  shall  have  power  to  prescribe  the  order  of  prioritj 
in  which  goods  shall  be  carried  or  other  services  performed  by  an> 
vessel  of  the  United  States  and  to  specify  goods  which  shall  be  car 
ried  or  to  direct  the  voyage  or  employment  of  any  such  vessel  anc 
to  make  such  rules,  regulations,  and  orders,  with  respect  to  anj 
such  vessel,  relating  to  the  loading,  discharging,  lighterage,  or  stor- 
age of  goods,  or  the  procurement  of  bunker  fuel,  or  any  other  mat- 
ter relating  to  the  receiving,  handling,  transporting,  storing,  or  de 
livering  of  goods,  as  may  in  his  judgment  be  necessary  and  propci 
for  the  efficient  utilization  of  transportation  facilities  and  the  effec 
tive  conduct  of  the  war.    (40  Stat.  914.) 

See  note  to  i  3115'/i«r. 
§  3115Viohh.  (Act  July  18,   1918,  c.   157,  §  8-)     Foreign  vessel! 
chartered  to  citizens  of  United  States- 
The   President  may  by  proclamation  extend  the  provisions   o 
sections  five,  six.  and  seven,  or  any  of  them,  to  any  vessel  of  foreigi 
nationality  under  charter  to  a  citizen  of  the  United  States  or  othe; 
person  subject  to  the  jurisdiction  thereof.     (40  Stat,  914.) 
Sec  note  to  S  3115'/inf- 
See  proclauatios  of  the  President,  under  i  311S>/ifigK,  ante. 
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7i«hhh.  (Act  July  18,  1918,  c.  157.  §  9.)  Voyages,  protec- 
'e  devices,  and  prohibition. of  vessels  from  danger  zones. 
President  sliall  have  power  to  make  such  rules,  regulations, 
ders  regarding  voyages,  courses,  the  use  of  protective  de- 
and  any  other  matters  affecting  the  navigation,  equipment, 
:,  painting,  or  arming  of  vessels  of  the  United  States  as  may, 
udgment,  be  conducive  to  the  protection  of  such  vessels  from 
fines,  mines,  or  other  war  perils,  any  expense  so  incurred  to 
wed  for  in  determining  freight  and  charter  rates  under  this 
[f  in  his  judgment  any  vessel  or  class  of  vessels  on  account 
:,  speed,  structure,  method  of  propulsion,  or  for  any  other 
is  unfit  for  service  in  any  waters  which  he  may  declare  to  be 
er  zone,  he  may,  by  order,  exclude  such  vessel  or  vessels  from 
anger  zone.  It  shall  be  unlawful  to  violate  any  order,  rule, 
ulation  made  under  this  section.  Rules,  regulations,  or  or- 
sued  under  this  section  may,  in  the  discretion  of  the  Presi- 
le  issued  confidentially,  in  which  event  they  shall  be  binding 
1  such  persons  as  have  notice  thereof.  (40  Stat,  914.) 
e  note  to  !  SllS'/i.f. 

'/mi.  (Act  July  18,  1918,  c.  157,  §  10.)  Charters  of  foreign 
ssels ;   approval. 

President  may  by  proclamation  require  that  no  citizen  of  tlie 
1  States,  or  other  person  subject  to  the  jurisdiction  thereof, 
barter  any  vessel  of  foreign  nationality  unless  the  instrument 
ch  such  charter  is  embodied  and  the  rates,  terms,  and  condi- 
hereof  are  first  approved  by  the  President.  After  the  mak- 
such  proclamation  it  shall  be  unlawful  for  any  such  citizen 
son  to  make  any  charter  of  any  such  vessel,  or  comply  with 
form  any  of  the  rates,  terms,  or  conditions  of  any  charter 
f,  or  to  operate  any  such  vessel  under  any  charter,  without 
Haining  the  approval  thereof  by  the  President. 
mever  any  such  charter  is  approved  it  shall  be  unlawful,  with- 
:  approval  of  the  President  first  obtained,  to  make  any  altera- 
n  such  charter  or  additions  thereto  or  deletions  therefrom,  or 
:e  or  receive  any  payment  or  do  any  act  with  respect  to  such 
except  in  accordance  with  such  charter.  (40  Stat.  914.) 
e  note  to  i  3115Viof- 
e  proclamation  of  the  President,  under  t  SH^'/iagS,  ante. 

V-aii.  (Act  July  18,  1918,  c.  157,  §  11.)  Requisition  of  ves- 
ts or  service  thereof;  charters  therefor;  damage  to  or  loss 
vessels  requisitioned. 

President  shall  have  power  to  requisition  for  military  pur- 
or  for  any  other  national  purpose  connected  with  or  arising 
the  present  war,  the  temporary  possession  of  any  vessel,  or, 
It  taking  actual  possession,  to  requisition  the  services  of  any 
and  to  require  the  person  entitled  to  the  possession  thereof 
le  to  the  master  such  instructions  as  may  be  necessary  to 
:he  vessel  at  the  service  of  the  United  States. 
n  requisitioning  such  possession  or  services,  or  as  soon  there- 
is  the  exigencies  of  the  situation  may  permit,  the  President 
ransmit  to  the  person  entitled  to  the  possession  of  such  ves- 
harter  setting  forth  the  terms  which,  in  his  judgment,  should 
1  the  relations  between  the  United  States  and  such  person  and 
tment  of  the  rental  or  rate  of  hire  which,  in  his  judgment,  will 
t  compensation  for  the  use  of  such  vessel  and  for  the  services 
ed  under  the  terms  of  such  charter.  If  such  person  does  not 
e  and  deliver  such  charter  and  accept  such  renlal  or  rate  of 
he  President  shall  pay  to  such  person  a  sum  equal  to  seventy- 
:r  centum  of  such  rental  or  rate  of  hire  as  the  same  may  from 
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time  to  time  be  due  under  the  terms  of  the  charter,  and  such  persoi 
shall  be  entitled  to  sue  the  United  States  to  recover  such  furthe 
sum  as  added  to  such  seventy-five  per  centum  will  make  up  sucl 
amount  as  will  be  just  compensation  for  the  use  of  the  vessel  am 
for  the  services  required.  In  the  event  of  loss  of  or  damage  to  sucl 
vessel,  due  to  the  operation  of  a  risk  assumed  by  the  United  State 
under  the  terms  of  such  charter  (in  the  event  that  no  valuation  o 
such  vessel  or  mode  of  compensation  has  been  agreed  to),  thi 
United  States  shall  pay  just  compensation  for  such  loss  or  damage 
to  be  determined  by  the  President ;  and  if  the  amount  so  determin 
ed  is  not  satisfactory  to  the  person  entitled  to  receive  just  compen 
sation,  the  President  shall  pay  to  such  person  seventy-five  per  cen 
tum  of  the  amount  so  determined,  and  such  person  shall  be  entitle( 
to  sue  the  United  States  to  recover  such  further  sum  as  added  ti 
such  seventy-five  per  centum  will  make  up  such  amount  as  will  bi 
just  compensation.     (40  Stat.  915.) 

See  note  to  i  SllS'/ioI. 
§  3I15ViBiii.  (Act  July  18,  1918,  c.  157.  §  12.)     Dry  docks,  wharves 

lighterage  systems,  terminal  facilities,  or  warehouses ;    prior 

ity  of  use  of. 
The  President  shall  have  power  to  prescribe  the  order  of  priorit; 
in  which  persons  in  possession  of  dry  docks,  wharves,  lighterag' 
systems,  or  loading  or  discharging  terminal  facilities  in  any  port  o 
the  United  States,  or  warehouses,  equipment  or  terminal  railway 
connected  therewith,  shall  serve  vessels  and  shippers,  and  to  de 
termine,  prescribe,  and  enforce  the  rates,  terms,  and  condition 
charged  or  required  for  the  furnishing  of  such  services,  includin] 
stevedoring  and  handling  of  cargo,  and  the  handling,  dispatching 
and  bunkering  of  vessels,  and  to  make  such  rules  and  regulation 
with  respect  to  the  conduct  of  any  such  business  as  may  be  neces 
sary  and  proper.  It  shall  be  uniawfnl  to  charge,  collect,  or  clain 
any  compensation,  or  to  enforce  or  attempt  to  enforce  any  terms  o 
conditions,  or  to  make  or  receive  any  payment  or  do  any  act,  witl 
respect  to  any  such  service  not  in  accordance  with  the  rates,  terms 
and  conditions  so  prescribed,  any  thing  in  any  contract,  whethe 
heretofore  or  hereafter  made,  to  the  contrary  notwithstanding.  (4) 
Stat.  915.) 

See  note  to  |  3115 Visf 

§  311S'/"j-  (Act  July  18,  1918,  c.  157,  §  13.)  Same;  lease  or  req 
uisition  of  use  of ;  compensation. 

The  President  shall  have  power  to  lease  or  requisition  the  us 
or  temporary  possession  of,  or  to  assume  temporary  control  of,  an; 
dry  docks,  wharves,  or  loading  or  discharging  terminal  facilities 
in  any  port  of  the  United  States,  or  warehouses,  equipment,  or  tei 
minal  railways  connected  therewith. 

Whenever  the  President  requisitions  or  assumes  control  of  an 
such  property,  the  United  States  shall  pay  just  compensation  there 
for,  to  be  determined  by  the  President.  If  the  amount  so  detei 
mined  is  not  satisfactory  to  the  person  entitled  to  receive  just  corr 
pensation,  the  President  shall  pay  to  such  person  seventy-five  pe 
centum  of  the  amount  so  determined  and  such  person  shall  be  en 
titled  to  sue  the  United  States  to  recover  such  further  sum  as  adde 
to  such  seventy-five  per  centum  will  make  up  such  amount  as  wi 
be  just  compensation. 

Whenever  the  President  acquires  by  purchase,  lease,  or  requis 

tion,  or  assumes  control  of  any  such  property  immediate  possessio 

may  be  taken  thereof  to  the  extent  of  the  interest  acquired  thereir 

and  such  property  may  be  immediately  occupied  and  used  withou 
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■d  to  the  provisions  of  section  three  hundred  and  fifty-five  of 
Revised  Statutes, 

)thing  in  this  section  shall  authorize  the  President  to  requisi- 
the  title  to  any  such  property  owned  bv  any  State,  municipal- 
ir  subdivision  thereof.     (40  Stat.  915.)  ' 
See  note  to  J  3I15Vl^^ 

15Vi«jj.  (Act  July  18,  1918,  c.  157,  §  14.)  Suit*  against  Unit- 
ed States  under  act. 

henever  by  this  Act  permission  is  given  to  sue  the  United 
es  such  suit  shall  be  brought  in  the  manner  provided  in  section 
ity-four,  paragraph  twenty,  and  section  one  hundred  and  forty- 
of  the  Judicial  Code.     (40  Stat.  916.) 
See  note  to  f  31I5i/i,f. 

S'A'jjj-  (Act  July  18,  1918,  c.  157,  §  15.)  Operation  of  req- 
jisiti<»ied  vessels,  dry  docks,  wharves,  terminal  facilities,  or 
warehouses;   disposition  of  proceeds. 

1  vessels  of  which  the  possession  or  services  are  requisitioned 
r  this  Act,  and  all  dry  docks,  wharves,  loading  or  discharging 
inal  facilities,  warehouses,  equipment,  or  terminal  railways,  of 
h  the  President  may  acquire  the  title  or  possession  or  of  which 
ay  assume  control  under  this  Act,  may  be  operated  and  man- 
as  the  President  may  from  time  to  time  direct.  The  net  pro- 
;  derived  from  any  activity  authorized  in  this  Act  or  the  joint 
ution  of  May  twelfth,  nineteen  hundred  and  seventeen  (Public, 
bered  Two),  or  the  division  entitled  "Emergency  shipping 
"  of  the  Act  of  June  fifteenth,  nineteen  hundred  and  seventeen 
die  Numbered  Twenty-three),  shall  be  deposited  in  the  Treas- 
on a  separate  and  distinct  fund  and  may  be  expended  by  the 
dent  in  carrying  out  the  purposes  of  this  Act,  and  within  the 
s  of  the  amounts  heretofore  or  hereafter  authorized,  for  the 
iruction,  requisitioning,  or  purchasing  of  vessels:  Provided, 
none  of  the  provisions  of  this  Act  shall  apply  to  vessels  plying 
sivelv  on  the  inland  rivers  and  canals  of  the  United  States. 
;tat.  '916.) 

5ee  note  to  (  3115i/,.l. 

S'/isk.  (Act  July  18,  1918,  c.  157,  §  16.)  Violations  of  act; 
lunishmetit. 

hocver  does  or  attempts  to  do  anything  in  this  Act  declared  to 
ilawful,  or  willfully  violates  any  rule,  regulation,  or  order  is- 
under  authority  conferred  herein,  shall  be  punished  by  a  fine 
it  more  than  $5,000  or  by  imprisonment  for  not  more  than  two 
i,  or  both :  Provided,  That  the  district  court  of  the  Canal  Zone 
have  jurisdiction  of  offenses  committed  against  the  provisions 
is  Act  within  the  Canal  Zone.  (40  Stat.  916.) 
^ee  note  to  i  3115V.«t. 

S'/'okk.  (Act  July  18,  1918,  c.  157,  §  17.)  Partial  invalidity 
>f  act. 

any  provision  of  this  Act,  or  the  application  of  such  provision 
rtain  circumstances,  is  held  unconstitutional,  the  remainder  of 
^.ct,  and  the  application  of  such  provision  to  circumstances 
■  than  those  as  to  which  it  is  held  unconstitutional,  shall  not 
fected  thereby.  (40  Stat.  916.) 
See  note  to  i  3115i/iiif- 
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CONSERVATION  OF  FOOD 

§  31151/83.  (Act  Aug.  10,  1917,  c.  52,  §  1.)  Authority  and  powers 
conferred. 
For  the  purpose  of  more  effectually  providing  for  the  national 
security  and  defense  and  carrying  on  the  war  with  Germany  by 
gathering  authoritative  information  concerning  the  food  supply,  by 
increasing  production,  by  preventing  waste  of  the  food  supply,  by 
regelating  the  distribution  thereof,  and  by  such  other  means  and 
methods  as  are  hereinafter  provided,  the  powers,  authorities,  du- 
ties, obligations,  and  prohibitions  hereinafter  set  forth  are  con- 
ferred and  prescribed.     (40  Stat.  273.) 

This  section  and  the  seven  sections  next  foUowinsr  were  sections  1-4,  6-8, 
and  12  of  an  act  entitled  "An  act  to  provide  further  for  the  national  secu- 
rity and  defense  by  stimulating  agriculture  and  facilitating  the  distribution 
of  agricultural  products/'  dted  above.  Section  5  of  said  act  provides  for  addi- 
tional Assistant  Secretaries  of  Agriculture,  and  is  set  forth,  ante,  S  790a. 

Act  Nov.  21,  1918,  c.  212,  40  Stat  1045,  entitled  "An  Act  to  enable  the  Sec- 
retary of  Agriculture  to  carry  out,  during  the  fiscal  year  ending  June  thirtieth, 
nineteen  hundred  and  nineteen,  the  purposes  of  the  Act  entitled  'An  Act  to 
provide  further  for  the  national  security  and  defense  by  stimulating  agriculture 
and  facilitating  the  distribution  of  agricultural  products,'  and  for  other  pur- 
poses," making  appropriations  to  carry  out  the  provisions  of  this  act,  x>rovide8 
that  no  part  of  the  money  therein  appropriated  shall  be  used  in  paying  salary 
or  expenses  of  any  man  who,  on  account  of  employment  in  which  he  is  or  may  be 
engaged  under  the  provisions  of  the  act,  has  been  certified  by  the  Secretary  of 
Agriculture  or  by  any  other  official  of  the  Department  of  Agriculture  for  de- 
ferred classification,  or  by  action  of  any  other  federal  official  or  authority  has 
been  or  may  be  placed  in  a  deferred  classification  ,under  Act  May  18,  1917,  c. 
15,  40  Stat.  76,  or  any  act  amendatory  thereof. 

§  ailSVgaa.  (Act  Aug.  10,  1917,  c*  52,  §  2.)  Investigation  by  Sec- 
retary of  Agriculture. 
The  Secretary  of  Agriculture,  with  the  approval  of  the  President, 
is  authorized  to  investigate  and  ascertain  the  demand  for,  the  sup- 
ply, consumption,  costs,  and  prices  of,  and  the  basic  facts  relating 
to  the  ownership,  production,  transportation,  manufacture,  storage, 
and  distribution  of,  foods,  food  materials,  feeds,  seeds,  fertilizers, 
agricultural  implements  and  machinery,  and  any  article  required  in 
connection  with  the  production,  distribution,  or  utilization  of  food. 
It  shall  be  the  duty  of  any  person,  when  requested  by  the  Secre- 
tary of  Agriculture,  or  any  agent  acting  under  his  instructions,  to 
answer  correctly,  to  the  best  of  his  knowledge,  under  oath  or  oth- 
erwise, all  questions  touching  his  knowledge  of  any  matter  au- 
thorized to  be  investigated  under  this  section,  or  to  produce  all 
books,  letters,  papers,  or  documents  in  his  possession,  or  under  his 
control,  relating  to  such  matter.  Any  person  who  shall,  within  a 
reasonable  time  to  be  prescribed  by  the  Secretary  of  Agriculture, 
not  exceeding  thirty  days  from  the  date  of  the  receipt  of  the  re- 
quest, willfully  fail  or  refuse  to  answer  such  questions  or  to  pro- 
duce such  books,  letters,  papers,  or  documents,  or  who  shall  will- 
fully give  any  answer  that  is  false  or  misleading,  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof,  shall  be  punished  by 
a  fine  not  exceeding  $1,000  or  by  imprisonment  not  exceeding-  one 
year,  or  both.    (40  Stat.  273.) 

See  note  to  §  3115% a,  ante. 

§  ailSVeb.  (Act  Aug.  10,  1917,  c.  52,  §  3.)  Purchase  of  seeds  for 
crops. 
Whenever  the  Secretary  of  Agriculture  shall  find  that  there  is 
or  may  be  a  special  need  in  any  restricted  area  for  seeds  suitable 
for  the  production  of  food  or  feed  crops,  he  is  authorized  to  pur- 
chase, or  contract  with  persons  to  grow  such  seeds,  to  store  them, 
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id  to  furnish  them  to  farmers  for  cash,  at  cost,  including  the  cx- 
nse  of  packing  and  transportation.     (40  Stat.  274.) 
,    See  note  to  J  3115>4a,  ante. 

niSVflbb.  (Act  Aug.  10,  1917,  c.  52,  §  4.)    Cooperation  with  state 
and  local  officials. 

The  Secretary  of  Agriculture  is  authorized  to  cooperate  with 
ch  State  and  local  officials,  and  with  such  public  and  private 
;encies,  or  persons,  as  he  finds  necessary,  and  to  make  such  rules 
id  regulations  as  are  necessary  effectively  to  carry  out  the  prC- 
ding  sections  of  this  Act.  (40  Stat.  274.) 
See  note  to  {  Sliei^a,  ante. 

jnSVsC  (Act  Aug.  10,  1917,  c.  52,  §  6.)  Cooperation  of  govern- 
ment agencies  with  Secretary  of  Agriculture. 
The  President  is  authorized  to  direct  any  agency  or  organiza- 
m  of  the  Government  to  cooperate  with  the  Secretary  of  Agri- 
Iture  in  carrying  out  the  purposes  of  this  Act  and  to  coordinate 
eir  activities  so  as  to  avoid  any  preventablp  loss  or  duplication  of 
)Tk.    (40  Stat.  274.) 

See  note  to  1  SllStia,  ante. 
JUSi/gCc.  (Act  Aug.  10,  1917,  c.  52,  §  7.)     Definitions. 
Words  used  In  this  Act  shall  be  construed  to  import  the  plural 

the  singular  as  the  case  demands,  and  the  word  "person,"  wher- 
er  used  in  this  Act,  shall  include  individuals,  partnerships,  as- 
ciations,  and  corporations.     (40  Stat.  274.) 

See  note  to  )  811(Hia,  ante. 
JllSVsd.  (Act  Aug.  10,  1917,  c.  52,  §  8.)     Appropriations. 
For  the  purposes  of  this  Act,  the  following  sums  are  hereby  ap- 
opriated,  out  of  any  moneys  in  the  Treasury  not  otherwise  ap- 
opriated,  available  immediately  and  until  June  thirtieth,  nineteen 
indred  and  eighteen:    For  the  prevention,  control,  and  eradica- 
)n  of  the  diseases  and  pests  of  live  stock ;  the  enlargement  of  live- 
xk  production ;  and  the  conservation  and  utilization  of  meat, 
lultry,  dairy,  and  Other  animal  products,  $885,000. 
For  procuring,  storing,  and  furnishing  seeds,  as  authorized  by 
ction  three  of  this  Act,  $2,500,000,  and  this  fund  may  be  used  as  a 
volving  fund  until  June  thirtieth,  nineteen  hundred  and  eighteen. 
For  the  prevention,  control,  and  eradication  of  insects  and  plant 
seases  injurious  to  agriculture,  and  the  conservation  and  utiliza- 
m  of  plant  products,  $441,000. 

For  increasing  food  production  and  eliminating  waste  and  pro- 
Dting  conservation  of  food  by  educational  and  demonstrational 
Ethods,  through  county,  district,  and  urban  agents  and  others, 
.348,400. 

For  gathering  authoritative  information  in  connection  with  the 
mand  for,  and  the  production,  supply,  distribution,  and  utilization 

food,  and  otherwise  carrying  out  the  purpose  of  section  two  of 
is  Act;  extending  and  enlarging  the  market  news  service;  and 
eventing  waste  of  food  in  storage,  in  transit,  or  held  for  sale;  ad- 
ie  concerning  the  market  movement  or  distribution  of  perishable 
oducts;  for  enabling  the  Secretary  of  Agriculture  to  investigate 
d  certify  to  shippers  the  condition  as  to  soundness  of  fruits,  vege- 
bles  and  other  food  products,  when  received  at  such  important 
ntral  markets  as  the  Secretary  of  Agriculture  may  from  time  to 
ne  designate  and  under  such  rules  and  regulations  as  he  may  pre- 
ribe:    Provided,  That  certificates  issued  by  the  authorized  agents 

the  department  shall  be  received  in  all  courts  as  prima  facie  evi- 
nce of  the  truth  of  the  statements  therein  contained;  and  otlier- 
ise  carrying  out  the  purposes  of  this  Act,  $2,522,000:    Provided 
8DPP,TJ.S.C0HP.'ie— 42  (657) 
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further,  That  the, Secretary  of  Agriculture  shall,  so  far  as  practici 
ble,  engage  the  services  of  women  for  the  work  herein  provided  fo: 

For  misceHaneous  items,  including  the  salaries  of  Assistant  Se( 
retaries  appointed  under  this  Act;  special  work  in  crop  estimating 
aiding  agencies  in  the  various  States  in  supplying  farm  labor;  ei 
Urging  the  informational  work  of  the  Department  of  Agriculture 
and  printing  and  distributing  emergency  leaflets,  posters,  and  otht 
publications  requiring  quick  issue  or  large  editions,  $650,000. 

Provided,  That  the  employment  of  any  person  under  the  prov 
sions  of  this  Act  shall  not  exempt  any  such  person  from  militar 
service  under  the  provisions  of  the  selective  draft  law  approve 
May  eighteenth,  nineteen  hundred  and  seventeen. 

It  shall  be  the  duty  of  the  Secretary  of  Agriculture  to  submit  t 
Congress  at  its  regular  session  in  December  of  each  year  a  detaile 
report  of  the  expenditure  of  all  moneys  herein  appropriated.  {A 
Stat.  274.) 

See  note  to  §  3115^b,  ante. 
§  SllSi/ad.  (1).  (Act  Nov.  21,  1918,  c.  212,  §  1.)     Appropriaticiu 
revolving  fund. 

For  procuring,  storing,  and  furnishing  seeds,  as  authorized  b 
section  three  of  the  Act,  the  appropriations  for  said  purposes  c 
$2,500,000  in  section  eight  of  the  Act  and  $4,000,000  under  tl: 
heading  "Department  of  Agriculture,"  in  the  Act  approved  Marc 
twenty-eight,  nineteen  hundred  and  eighteen,  entitled  "An  A< 
making  appropriations  to  supply  urgent  deficiencies  in  appropri; 
tions  for  the  fiscal  year  ending, June  thirtieth,  nineteen  hundre 
and  eighteen,  and  prior  fiscal  years,  on  account  of  war  expense 
and  for  other  purposes,"  shall  fae  available  until  the  date  when  sai 
Act  of  August  tenth,  nineteen  hundred  and  seventeen,  shall  cea: 
to  be  in  effect,  and  any  moneys  heretofore  or  hereafter  receive 
by  the  United  States  for  furnishing  such  seeds  may  be  used  as 
revolving  fund  until  said  date.     (40  Stat.  1045.) 

This  was  a  provision  of  an  act  entitled  "An  Act  to  enable  tbe  Secretary  ■ 
Agriculture  to  carry  out,  during, the  fiacal  year  ending  June  thirtieth,  ninetci 
hundred  and  nineteen,  the  purpoaee  of  the  Act  entitled  'An  Act  to  provii 
further  for  the  national  Hccuritj  and  defense  by  stimulating  agriculture  ai 
facilitating  the  distribution  of  agricultural  products,'  and  for  othec  purpoees 
cited  above. 

§  aUSVsdd.  (Act  Aug.  10,  1917,  c.  52,  §  12.)     Termination  of  e 
fective  force  of  act. 
The  provisions  of  this  Act  shall  cease  to  be  in  effect  when  tl 

national  emergency  resulting  from  the  existing  state  of  war  sha 
have  passed,  the  date  of  which  shall  be  ascertained  and  proclaiinc 
by  the  President;  but  the  date  when  this  Act  shall  cease  to  be  i 
effect  shall  not  be  later  than  the  beginning  of  the  next  fiscal  ye; 
after  the  termfnation,  as  ascertained  by  the  President,  of  the  preset 
war  between  the  United  States  and  Germany.  (40  Stat.  2/6.) 
See  note  to  i  3115V&S,  ante. 


§  ailSVse.  (Act  Aug.  10,  1917,  c.  53,  §  1.)     Authority  conferrec 
rules  and  regulations. 

That  by  reason  of  the  existence  of  a  state  of  war,  it  is  essential  1 
the  national  security  and  defense,  for  the  successful  prosecution  i 
the  war,  and  for  the  support  and  maintenance  of  the  Army  an 
Navy,  to  assure  an  adequate  supply  and  equitable  distribution,  an 
to  facilitate  the  movement,  of  foods,  feeds,  fuel  including  fuel  c 
and  natural  gas,  and  fertilizer  and  fertilizer  ingredients,  tools,  utei 
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.  implements,  machinery,  and  equipment  required  for  the  actual 
duction  of  foods,  feeds,  and  fuel,  hereafter  in  this  Act  called 
essaries;  to  prevent,  locally  or  generally,  scarcity,  monopoliza- 
1,  hoarding,  injurious  speculation,  manipulations,  and  private 
itroJs,  affecting  such  supply,  distribution,  and  movement;  and  to 
iblish  and  maintain  governmental  control  of  such  necessaries 
■ing  the  war.  For  such  purposes  the  instrumentalities,  means, 
thods,  powers,  authorities,  duties,  obligations,  and  prohibitions 
einafter  set  forth  are  created,  established,  conferred,  and  pre- 
ibed.  The  President  is  authorized  to  make  such  regulations  and 
ssue  such  orders  as  are  essential  effectively  to  carry  out  the  pro- 
ions  of  this  Act.     (40  Stat.  276.) 

Tbis  seotion  oDd  tfae.  tnentj-eii  sections  next  toUowing  were  an  act  entitled 
"An  act  to  provide  further  tor  the  national  security  and  defense  by  encour- 
aging the  production,  conKerring  tlie  supply,  and  controlling  the  diatributioD 
ol  food  products  and  fuel,"  cited  above. 

Notsi  of  Dedalon* 
Hact      of      regulations.— The      war       prior     contracta     to     purchase     flour. 
sares  embodied  in  the  rules  of  the       J.  C.  Lysle  Milling  Co.  t.  Sharp   (Mo. 
ing  Diriaion   of  the  United   States       App.)  207  3.  W.  72. 
4  Administration  did  not  invalidate 

115ya«.  (Act  Aug.  10,  1917,  c.  53,  §  2.)  Use  of  agencies  and 
services  of  persons  without  compensation: 

n  carrying  out  the  purposes  of  this  Act  the  President  is  author- 
1  to  enter  into  any  voluntary  arrangements  or  agreements,  to 
ate  and  use  any  agency  or  agencies,  to  accept  the  services  of  any 
son  without  compensation,  to  cooperate  with  any  agency  or  per- 
,  to  utilize  any  department  or  agency  of  the  Government,  and  to 
rdinate  their  activities  so  as  to  avoid  any  preventable  loss  or  dil- 
ation of  effort  or  funds.     (40  Stat.  276.) 

See  note  to  J  3115^ie,  ante. 

On  September  2,   1917,   the  President  made  the  following  executive  order: 

"Now.  in  order  more  effectively  to  enforce  the  provisions  of  said  Act,  and 
to  avoid  preventable  dupliCHtion  of  effort  and  fonds.  I  hereby  direct  that  the 
Preaaury  Department  shall  henceforth  eupervise,  direct  and  carry  into  effect 
the  provisions  of  Sections  15  and  16  of  said  Act  of  August  10,  1917,  and 
exercise  the  powers  and  authority  therein  given  to  the  President,  subject 
to  such  instructions  and  regulationa  as  moy  from  lime  to  time  be  issued  by 
[he  President.  For  this  purpose  the  Secretary  of  the  Treasury  is  hereby 
authorized  to  assign  such  duties  to  the  Commissi  oner  of  Internal  Revenue, 
the  Internal  Revenue  officers  of  the  United  States,  and  the  Division  of  Cus- 
toms, and  to  employ  such  additional  assistants  as  lie  may  deem  neceasary 
therefor. 

'The  Executive  Order  dated  August  10,  1817,  providing  for  the  organization 
3f  the  United  Statea  Food  Administration,  so  far  as  it  is  inconsistent  here- 
with, is  hereby  modified." 

USi/gf.  (Act  Aug.  10,  1917,  c.  53,  §  3.)  Interest  of  agents  or 
employes  in  contracts. 

fo  person  acting  either  as  a  voluntary  or  paid  agent  or  employee 
he  United  Stales  in  any  capacity,  including  an  advisory  capaci- 
shall  solicit,  induce,  or  attempt  to  induce  any  person  or  officer 
lorized  to  execute  or  to  direct  the  execution  of  contracts  on  be- 

i  of  the  United  States  to  make  any  contract  or  give  any  order  for 
furnishing  to  the  United  States  of  work,  labor,  or  services,  or  of 
:erials,  supplies,  or  other  property  of  any  kind  or  character,  if 
h  agent  or  employee  has  any  pecuniary  interest  in  such  contract 
arder,  or  if  he  or  any  firm  of  which  he  is  a  member,  or  corpora- 
1,  joint-stock  company,  or  association  of  which  he  is  an  olTicer 
stockholder,  or  in  the  pecuniary  profits  of  which  he  is  directly 
indirectly  interested,  shall  be  a  party  thereto.  Nor  shall  any 
It  or  employee  make,  or  permit  any  committee  or  other  body  of 
ch  he  is  a  member  to  make,  or  participate  in  making,  any  rec- 
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ommendation  concerning  such  contract  or  order  to  any  council, 
board,  or  commission  of  the  United  States,  or  any  member  or  sub- 
ordinate thereof,  without  making  to  the  best  of  his  knowledge  and 
belief  a  full  and  complete  disclosure  in  writing  to  such  council, 
board,  commission,  or  subordinate  of  any  and  every  pecuniary  inter- 
est which  he  may  have  in  such  contract  or  order  and  of  his  interest 
in  any  firm,  corporation,  company,  or  association  being  a  party 
thereto.  Nor  shall  he  participate  in  the  awarding  of  such  contract 
or  giving  such  order.  Any  willful  violation  of  any  of  the  provisions 
of  this  section  shall  be  punishable  by  a  fine  of  not  more  than  $10,- 
000,  or  by  imprisonment  of  not  more  than  five  years,  or  both :  Pro- 
vided, That  the  provisions  of  this  section  shall  not  change,  alter  or 
repeal  section  forty-one  of  chapter  three  hundred  and  twenty-one, 
Thirty-Fifth  Statutes  at  Large.    (40  Stat.  276.) 

See  note  to  §  3115  %e,  ante. 

§  SllSVsff.  (Act  Aug.  10,  1917,  c.  53,  §  4.)  Destruction,  waste,  or 
monopolies  of  necessaries ;  discriminations,  unfair  practices  or 
unjust  charges;  conspiracies. 

It  is  hereby  made  unlawful  for  any  person  willfully  to  destroy 
any  necessaries  for  the  purpose  of  enhancing  the  price  or  restricting 
the  supply  thereof ;  knowingly  to  commit  waste  or  willfully  to  per- 
mit preventable  deterioration  of  any  necessaries  in  or  in  connection 
with  their  production,  manufacture,  or  distribution;  to  hoard,  as 
defined  in  section  six  of  this  Act,  any  necessaries ;  to  monopolize  or 
attempt  to  monopolize,  either  locally  or  generally,  any  necessaries ; 
to  engage  in  any  discriminatory  and  unfair,  or  any  deceptive  or 
wasteful  practice  or  device,  or  to  make  any  unjust  or  unreasonable 
rate  or  charge,  in  handling  or  dealing  in  or  with  any  necessaries; 
to  conspire,  combine,  agree,  or  arrange  with  any  other  person,  (a) 
to  limit  the  facilities  for  transporting,  producing,  harvesting,  manu- 
facturing, supplying,  storing,  or  dealing  in  any  necessaries;  ^b)  to 
restrict  the  supply  of  any  necessaries ;  (c)  to  restrict  distribution  of 
any  necessaries ;  (d)  to  prevent,  limit,  or  lessen  the  manufacture  or 
production  of  any  necessaries  in  order  to  enhance  the  price  thereof, 
or  (e)  to  exact  excessive  prices  for  any  necessaries ;  or  to  aid  or  abet 
the  doing  of  any  act  made  unlawful  by  this  section.    (40  Stat  277.) 

See  note  to  §  3115  ^e,  ante. 

■ 

Notes  of  Deoisiona 


Unlawful  acts  as  ground  for  Injunc- 
tion.—The  action  of  employes  of  a  com- 
pany conducting  140  retail  grocery 
stores  in  St.  Louis,  in  going  on  a  strike 
at  a  time  when  they  knew  it  would  ne- 
cessitate the  closing  for  the  time  of  a 
majority  of  the  stores,  and  would  result 
in  the  loss  of  a  large  quantity  of  per- 
ishable foodstuffs  (which  in  fact 
amounted  to  $36,000  in  value),  in  aft- 
erward entering  the  stores  and  using 
opprobrious  epithets  and  threatening 
language  to  the  employes,  and  in  con- 
gregating in  numbers  in  front  of  the 
stores  and  using  harsh,  offensive,  and 
insulting  language  to  customers  and  in- 
tending customers,  many  of  whom  were 
women  and  children,  to  enforce  a  boy- 
cott, held  unlawful,  and  to  authorize  a 


federal  court  to  grant  an  injunction* 
under  Clayton  Act  Oct.  15,  1914,  c. 
323,  f  20,  on  the  ground  that  it  was 
"necessary  to  prevent  irreparable  in- 
jury to  property,  or  to  a  property 
right,"  of  the  employer,  and  also  be- 
cause such  acts  were  in  violation  of 
the  Food  Conservation  Act  Aug.  10, 
1917,  c.  53,  f  4,  which  makes  it  unlaw- 
ful "knowingly  to  commit  waste  or 
willfully  to  permit  preventable  dete- 
rioration of  any  necessaries  in  or  in 
connection  with  their  production, 
manufacture,  op  distribution,'*  or  to 
conspire  or  combine  "to  restrict  distri- 
bution of  any  necessaries.**  Kroger 
Grocery  &  Baking  Co.  v.  Retail  aerks* 
International  Protective  Ass'n  (D.  O.) 
250  F.  890. 


i.j^ 


§  SllSVsg.  (Act  Aug.  10,  1917,  c.  53,  §  5.)     Licenses  to  import, 
manufacture,  or  distribute  necessaries. 
From  time  to  time,  whenever  the  President  shall  find  it  essential 
to  license  the  importation,  manufacture,  storage,  mining,,  or  dis- 
tribution of  any  necessaries,  in  order  to  carry  into  effect  any  of  the 
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rposes  of  this  Act,  and  shall  publicly  so  announce,  no  person 
ill,  after  a  date  fixed  in  the  announcement,  engage  in  or  carry  on 
f  such  business  specified  in  the  announcement  of  importation, 
nufacture,  storage,  mining,  or  distribution  of  any  necessaries  as 

forth  in  such  announcement,  unless  he  shall  secure  and  hold  a 
;nse  issued  pursuant  to  this  section.  The  President  is  authorized 
issue  such  licenses  and  to  prescribe  regulations  for  the  issuance 
licenses  and  requirements  for  systems  of  accounts  and  auditing 
accounts  to  be  kept  by  licensees,  submission  of  reports,by  them, 
:h  or  without  oath  or  affirmation,  and  the  entry  and  inspection 
the  President's  duly  authorized  agents  of  the  places  of  business 
licensees.  Whenever  the  President  shall  find  that  any  storage 
irge,  commission,  profit,  or  practice  of  any  licensee  is  unjust,  or 
-easonable,  or  discriminatory  and  unfair,  or  wasteful,  and  shall 
ler  such  licensee,  within  a  reasonable  time  fixed  in  the  order,  to 
continue  the  same,  unless  such  order,  which  shall  recite  the  facts 
nd,  is  revoked  or  suspended,  such  licensee  shall,  within  the  time 
iscribed  in  the  order,  discontinue  such  unjust,  unreasonable,  dis- 
minatory  and  unfair  storage  charge,  commission,  profit,  or  prac- 
;.  The  President  may,  in  lieu  of  any  such  unjust,  unreasonable, 
criminatory,  and  unfair  storage  charge,  commission,  profit,  or 
.ctice,  find  what  is  a  just,  reasonable,  nondiscriminatory  and  fair 
rage  charge,  commtssion,  profit,  or  practice,  and  in  any  proceed- 
■  brought  in  any  court  such  order  of  the  President  shall  be  prima 
ie  evidence.  Any  person  vi'ho,  without  a  license  issued  pursuant 
this  section,  or  whose  license  shall  have  been  revoked,  knowingly 
rages  in  or  carries  on  any  business  for  which  a  license  is  required 
ler  this  section,  or  willfully  fails  or  refuses  to  discontinue  any 
ust,  unreasonable,  discriminatory  and  unfair  storage  charge, 
nmission,  profit,  or  practice,  in  accordance  with  the  requirement 
m  order  issued  under  this  sectign,  or  any  regulation  prescribed 
ier  this  section,  shall,  upon  conviction  thereof,  be  punished  by  a 
;  not  exceeding  $5,000.  or  bv  imprisonment  for  not  more  than 
3  years,  or  both:  Provided,  That  this  section  shall  not  apply  to 
r  farmer,  gardener,  cooperative  association  of  farmers  or  garden- 
,  including  live-stock  farmers,  or  other  persons  with  respect  to 

products  of  any  farm,  garden,  or  other  land  owned,  leased,  or 
tivated  by  him,  nor  to  any  retailer  with  respect  to  the  retail  busi- 
;s  actually  conducted  by  him,  nor  to  any  common  carrier,  nor 
.11  anything  in  this  section  be  construed  to  authorize  the  fixing  or 
position  of  a  duty  or  tax  upon  any  article  imported  into  or  ex- 
ted  from  the  United  States  or  any  State,  Territory,  or  the  Dis- 
:t  of  Columbia :  Provided  further.  That  for  the  purposes  of  this 
t  a  retailer  shall  be  deemed  to  be  a  person,  copartnership,  firm, 
poration,  or  association  not  engaging  in  th£  wholesale  business 
ose  gross  sales  do  not  exceed  $100,000  per  annum.     (40  Stat. 

Sn  note  to  g  3115>ie,  ante. 

The   Pr^sideQt   has  issued  the  following  proclnmatioDs  under  this  section: 

August  14,  1917,  declaring: 

"It  is  essential  in  order  to  carry  into  effect  the  purposes  ot  said  Act.  to 
license  the  storage  and  distributioa  of  wheat  aod  rye  and  the  manufaciure. 
storage,  and  diBtribntion  of  all  products  derived  therefrom  to  the  eitent  here- 
inafter  specified. 

"All  persons,  firms,  corpoi'Titions  and  (isscrdations  eugnged  in  the  buBineBs 
of  either  storing  or  distributing  wheat  or  rje,  as  owners,  lessees  or  operators 
of  warehouses  or  elevators,  and  all  persons,  firms,  corporations  and  associ- 
ations engaged  in  the  business  of  manufacturing  any  prodacts  derived  from 
wheat  or  rye,  (eicept  those  operating  njiils  and  manufacturing  plants  of  a 
daily  capacity  of  one  hundred  barrels  or  less,  and  fanners  and  cooperative 
association  of  farmers)  are  hercliy  required  to  secure  on  or  before  September 
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Ift,  1817,  a  liceuBe,  which  licpnae  will  be  issued  under  iuch  mlea  and  re 

lations  goveraiaf  the  conduct  of  Che  business  as  ma;  be  prescribed. 

"Applications  for  licenses  must  be  made  to  the  United  States  Food  Adn 
istratoT,  Washington,  D.  C..  upon  forms  prepared  by  him  for  that  purpose. 
"Any  person,  firm,  corporation  or  association,  other  than  tboae  herein 
fore  excepted,  who  shall  ensage  in,  or  carry  on  tbe  business  of  either  st 
iug  or  distribuling  wheat  or  rye  as  owners,  lessees  or  operators  of  wa 
bouses  or  elevators,  or  man ufac luring  an;  products  derived  from  wbeac 
rye  after  September  lat,  1U17,  without  lirst  securing  such  license,  will 
liable  to  the  penalties  prescribed  by  said  Act  of  Congress." 

September  7,  1817,  declaring: 

"All  persons,  firms,  corporations  and  associations  engaged  In  tbe  busin 
either  of  importing  sugar,  of  manufacCuriog  sugar  from  sugar  cane  or  twi 
or  of  refining  sugar  ot  of  manufacturing  sugar  syrups  or  molasses,  (eie 
those  specifically  exempted  by  said  Act  of  (Jongress),  are  hereby  required 
secure  on  or  before  October  1,  li)17,  a  license,  which  license  will  be  issi 
under  sucb  rules  and  regulstions  governing  tbe  conduct  of  tbe  business 
may  be  prescribed.  Applications  for  licenses  must  be  msde  to  tbe  Uui 
States  Food  Administrator,  Washington,  D.  C,  upon  forms  prepared  by  t 
for  that  purpose." 

October  8,  1917,  declaring: 

"All  persons,  tirms,  corporations  and  associations  engaged  in  the  busin 
either  ot  (1)  operating  cold  storage  warehouses  (a  cold  storage  wareboi 
for  tbe  purposes  of  this  proclamation,  being  defined  as  any  place  artiSdi 
or  mechanically  cooled  to  or  below  a  temperature  of  45  degrees  above  ei 
Fahrenheit,  in  which  food  products  are  placed  and  held  for  thirty  days 
more),  (2)  operating  elevators,  warehouses  or  other  places  for  the  storage 
corn,  oats,  barley,  beans,  rice,  cotton  seed,  cottonseed  cake,  cottonseed  m 
or  peanut  meal,  or  (3)  importing,  mannfacturing  ^including  milling,  mii 
or  packing),  or  distributing  (including  buying  and  selling)  any  of  tbe  follow 
commodities: 

"Wheat,  wheal  flour,  rye  or  ryo  floor, 

"Barley  or  barley  flour, 

"Oats,  oatmeal  or  rolled  oats, 

"Com,  corn  grits,  cornmeal,  hominy,  corn  Dour,  starch  from  com,  C> 
oil,  com  syrup  or  glucose, 

"Rice,  rice  flour, 

"Dried  beans. 

"Pea  seed  or  dried  peas, 

"Cotton  seed,  cottonseed  oil,  cottonseed  cake  or  cottonseed  meal, 

"Peanut  oil  or  peanut  meal, 

"Soya  bean  oil,  soya  bean  meal,  palm  oil  or  copra  oil, 

"Oleomargarine,  lard,  lard  substitutes,  oleo  oil  or  cooking  fats, 

"Alilk,  butter  or  cheese, 

"Condensed,  evaporated  or  powdered  milk, 

"Fresh,  canned  or  cured  beef,  pork  or  mutton, 

"Poultry  or  eggs, 

"Fresh  or  frozen  fish, 

"Fresb  fruits  or  vegetables, 

"Canned:    Peas,  dried  beans,  tomatoes,  com,  salmon  or  sardines, 

"Dried:   Prunes,  apples,  peaches  or  raisins, 

"Sugar,  syrups  or  molasses, 

"Excepting,  however, 

"(1)  Operators  of  elevstors  or  warehouses  handling  wheat  or  rye,  and  mi 
Dfacturers  of  the  derivative  products  of  wheat  or  rye,  who  have  already  be 
licensed. 

"(2)  Importers,  manufacturers  and  refiners  of  sugar,  and  manufactnn 
of  sugar  syrups  and  molasses,  who  have  already  been  Ucensed, 

"(3)  BetnilerB  whose  gross  sales  of  food  commodities  do  not  exceed  ¥10 
000.00  per  annum, 

"(4)  Common  carriers, 

"(fi)  Farmers,  gardeners,  cooperative  assoclationa  of  farmers  or  gsrdt 
ers,  including  lire  stock  farmers,  and  other  persons  with  respect  to  the  pn 
ucts  of  any  farm,  garden  or  other  land  owned,  leased  or  cultivated  by  the 

"(6)  Fisbetmen   whose  business   does  not  extend  beyond  primary  consij 

"(7)  Those  dealing  in  any  of  the  above  commodities  on  any  exchange,  boa 
of  trade  or  similar  institution  as  defined  by  Section  13  of  the  Act  of  Augt 
lOtb,  191T,  Co  tbe  extent  of  their  dealiuns  on  such  exchange  or  board  of  trB< 

"(8)  Klillers  of  com,  oats,  barley,  wheat,  rye  or  rice  operating  only  phu 
of  a  daily  capacity  of  less  than  seventy-five  barrels, 

"(9)  Canners  of  peas,  dried  beans,  corn,  tomstoea,  salmon  or  sardines  wh< 
grnsH  production  docs  not  exceed  5,000  cases  per  annum, 

"(10)  Persons  slaughtering,  packing  and  distributing  freab,  canned  or  cut 


17a)  national  DEFENaa  §  31161/^g 

ipef.  pork  OF  mutton,  whose  gross  Bales  of  such  commodities  do  not  exceed 

.100.000.00  per  BDOum. 

"Ill)  OperRtorB  of  poultrj'  or  egg  packing  plants,  whose  gross  sales  do  not 
xc^ed  FSO,000.00  per  Bnnum. 

"(12)  MaDufacturers  of   maple   syrup,   maple   sugar  And   maple  compounds, 
"(13)  Giuoers,    buyers,    agents,    dealers    or    other   handlers    of    cotton    seed 
Fbo  handle  yearly,  between  September  Ist  and  August  31st,  less  than  one     , 
undred  and  fifty  tons  of  cotton  seed, 

re  hereby  required  to  B*ure  on  or  before  November  1,  11)17,  a  license,  which 
cense  will  be  issued  under  such  rules  and  regulations  governing  the  conduct 
(  the  business  as  may  be  prescribed. 

"Applicntion  for  license  must  be  made  to  the  United  States  Food  Adminls- 
ration,   Washington,    D.,  C,   Law   Department— License   DivisioD,   on   forma 
repared  by  it  for  that  purpose,  which  may  be  secured  on  request." 
November  7,  1&17,  declaring: 

"All  persons,  firms,  corporations  and  associstions,  who  manufacture  for 
ale  bread  in  any  form,  cake,  crackers,  biscuits,  pastry  or  other  bakery  prod- 
cts  (eicepling.  however,  those  whose  consumption  of  any  flour  and  meal  in  the 
lanufacture  of  such  products  is,  in  the  aggreeate,  less  than  ten  barrels  a 
lonth),  are  hereby  required  to  procure  a  license  ou  or  before  December  10. 
EI17.  This  includes  hotels,  restaurants,  other  public  eating  places,  and  dubs, 
'ho  serve  bread  or  other  balcery  products  of  their  own  baking." 
November  15,  1917,  declaring: 

"AH  persons,  firms,  corporations  and  associations  (except  those  specifically 
lempted  by  said  Act  of  Congress)  engaged  in  the  business  of  importing, 
lanufacturing,  storing  or  distributing  white  arsenic,  or  engaged  in  the  busi- 
ess  of  manufacturing  other  insecticides  containing  arsenic,  are  hereby  re- 
uired  to  secure  a  license  on  or  before  November  20,  l'J17,  and  all  those  en- 
iged  In  the  business  of  importing,  storing  or  distributing  other  insecticides 
jntaining  arsenic,  are  hereby  required  to  secure  a  license  on  or  before  De- 
?mber  10,  1917,  which  licenses  .will  be  issued  under  such  rules  and  regu- 
itions  governing  the  conduct  of  the  business  na  may  be  prescribed. 
"The  United  States  Food  Administrator  shall  supervise,  direct  and  carry 
[to  effect  the  provisions  of  said  Act,  and  the  powers  and  authority  thereby 
iven  to  the  President  as  far  as  the  same  apply  to  white  arsenic  and  other 
isectiddes  containitig  arsenic,  and  to  any  and  all  practices,  procedure  and 
fgulations  authorized  or  required  under  the  provisions  of  said  Act,  includ- 
ig  the  issuance,  regulation  and  revocation,  in  the  name  of  said  Food  Admin- 
itrator,  of  licenses  under  said  Act,  and  in  this  bebalf  he  shiill  do  and  per- 
irm  such  acts  and  things  as  may  be  authorized  or  required  of  him  from 
me  to  time  by  direction  of  the  President  and  under  such  rules  and  regula- 
ons  as  may  be  prescribed  by  the  President  from  time  to  time. 
"And  for  all  the  purposes  aforesaid  he  may  make  use  of  Che  Governmeuta] 
Tganization  called  the  United  States  Food  Administration." 
January  3.  1918,  as  follows : 

"Now,  therefore,  I,  Woodrow  Wilson,  Premdent  of  the  United  States  of 
merica,  by  virtue  of  the  powers  conferred  on  me  by  said  Act  of  Congress, 
sreby  find  and  determine  and  by  this  proclamation  do  finnouuce  that  it  is 
tsential  in  order  to  carry  into  effect  the  purposes  of  said  Act,  to  license  the 
□portation,  manufacture,  storage  and  distribution  of  'the  following  neces- 
iries:  ammonia,  ammonia^ol  liquors,  and  ammonium  sulphate  from  whatever 
>urce  produced. 

"All  persons,  tirms,  corporations  end  associations  (escept  those  specifically 
Eempted  by  said  Act  of  Congress)  engaged  in  the  business  of  importing,  manu- 
Lcturing,  storing  or  distributing  ammonia,  ammoniacal  liquors  or  ammonium 
liphate  from  whatever  source  produced  are  hereby  reiiuired  to  secure  a  license 
J  or  before  January  1!1,  I6l8,  which  will  be  issued  under  such  rules  and  regu- 
tinns  governing  the  conduct  of  the  business  as  may  be  prescribed. 
"The  Secretary  of  Agriculture  shall  supervise,  dirett  and  carry  into  effect 
le  provisions  of  said  Act,  and  the  powers  and  authority  thereby  given  to 
le  President  as  far  aa  the  same  apply  to  ammonia,  ammoniacal  liquors  and 
nmonium  sulphate  from  whatever  source  produced,  and  to  any  and  all  prac- 
ccs,  procedure  and  regulations  applicable  thereto,  authorized  or  required 
nder  the  provisions  of  said  Act,  and  in  this  bebalf  he  sbuli  uo  and  perform 
icb  acts  and  things  as  may  be  authorized  or  required  of  him  from  lime  to 
me  by  direction  of  the  President  and  under  such  rules  and  regulations  as 
ay  be  prescribed  by  the  President  from  time  to  time.  All  departments  and 
;encies  of  the  Government  are  hereby  directed  to  cooperate  wit^  the  Secre- 
iry  of  Agriculture  in  the  performance  of  the  duties  hereinbefore  set  forth. 
"Applications  for  licenses  must  be  made  to  the  Law  Department— License 
ivision.  United  States  Food  Administration,  Washington,  D.  C,  upon  forma 
repared  tor  that  purpose. 

"Any  peraon,  firm,  corporation  or  association,  other  than  those  hereinbefore 
Ecepted,  who  shall  engage  in  the  business  of  importing,  manufacturing,  storing 
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or  distributing  ammonia,   ammoniacal  liquors  or  ammonium   salphate  from 
whatever  source  produced  after  the  date  aforesaid,  without  first  securing  such 
license,  will  be  liable  to  the  penalties  prescribed  by  said  Act  of  Congress." 
January  10,  1918,  as  follows: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  by  virtue  of  the  powers  conferred  upon  me  by  said  Act  of  Congress, 
hereby  find  and  determine  and  by  this  proclamation  do  announce  that  it  is 
essential,  in  order  to  carry  into  effect  the  purposes  of  said  Act,  to  license  the 
importation,  manufacture,  storage,  and  distribution  of  feeds,  and  certain  other 
food  commodities,  to  the  extent  hereinafter  specified. 

"(1)  All  persons,  firms,  corporations  and  associations  engaged  In  the  busi- 
ness of 

'*(a)  Importing,  manufacturing  (including  mixing  and  processing  of  all 
kinds),  storing  or  distributing  any  commercial  mixed  feeds  (including  dairy 
feeds,  horse  and  mule  feeds,  stock  feeds,  hog  feeds,  and  poultry  feeds) ; 

'*(b)  Manufacturing  feeds  from  any  of  the  following  commodities  or  im- 
porting, storing  or  distributing  any  of  the  following  commodities  as  feeds  or 
feed  ingredients: 

buckwheat  linseed  oil  meal 

kafiir  beans 

milo  peas 

feterita  dried  brewers  grains 

broom  com  dried  distillers  grains. 

cane  seed  dried  yeast  grains 

spelt  malt  sprouts 

emmcr  baled  hay 

millet  baled  alfalfa 

sunflower  seed  baled  straw 

grain  and  seed  screenings  animal  or  fish  products  or  by-products 

lentils  tankage ; 

linseed  oil  cake 

"(c)  Importing,  manufacturing,  storing  or  distributing  as  feed  any  products 
or  by-products  of  any  of  the  following  commodities  except  products  or  by- 
products whose  importation,  manufacture,  storage  or  distribution  is  already 
covered  by  a  license  held  by  any  such  person,  firm,  corporation  or  association: 
^  shelled  com  velvet  beans 

ear  com  peas 

oats  peanuts 

barley  copra 

wheat  palm  nut 

rye  palm  kernel 

buckwheat  sugar  beets 

sorghum  grains  sugar  cane 

rice  hay  \ 

grain  and  seed  screenings  alfalfa 

soya  beans  straw; 

"(2)  All  persons,  firms,  corporations,  and  assodationB  engaged  in  the  busi- 
;  ness  ot  malting  barley,  or  other  grains,  or  in  the  business  of  storing  or  dis- 

I  tributing  malt,  except  brewers  of  malt  liquor  who  do  not  malt  their  own  grain : 

>  "(8)  All  persons,  firms,  corporations  and  associations  engaged  in  the  busi- 

>  ness  of  importing,  manufacturing  or  distributing  copra,  palm  kernels,  palm 

kernel  oil,  and  peanuts; 

(  "(4)  All   salt  water  fishermen   not  already  licensed   by   the  United   States 

Food  Administration,  whether  fishing  independently  or  on  shares,  engaged  at 
any  period  of  the  year,  in  the  commercial  distribution,  including  catching  and 
selling,  of  any  or  all  varieties  of  salt  water  fish  including  menhaden  and  of 
shellfish  and  crustaceans; 

"(5)  All  persons,  firms,  corporations,  and  associations  engaged  in  the  busi- 
ness of  canning  peas,  dried  beans,  corn,  tomatoes,  salmon  or  sardines  not  al- 
ready licensed  whose  gross  production  is  more  than  five  hundred  (500)  cases 
per  annum,  except  home  canners  and  bona  fide  boys'  and  girls'  canning  clubs 
recognized  by  the  Departments  of  Agriculture  of  the  several  States  in  the 
United  States; 

"(6)  All  persons,  firms,  corporations  and  associations,  not  already  licen^d, 
engaged  in  the  business  of  manufacturing  tomato  soup,  tomato  catsup,  or  other 
tomato  products; 

'*(7)  All  persons,  firms,  corporations  and  associations  engaged  in  the  busi- 
ness  of  manufacturing  alimentary  paste; 

•*(8)  All  persons,  firms,  corporations  and  associations,  not  already  licenced, 
engaged  in  the  business  of  manufacturing  any  products  derived  from  wheat  or 
rye,  Excepting,  however, 

"(1)  Retailers  whose  gross  sales  of  food  commodities  do  not  exceed  One 
Hundred  Thousand  Dollars  ($100,000)  per  annum; 
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"(2)  ConnDon  carriprs  aa  to  opcrationa  necessary  to  the  boBiDeaa  of  common 
carriage ; 

■■(3)  Farnera,  Rardeners,  cooperative  aasociationa  ot  larmera  or  gardeners, 
intludiug  live  atock  farmers,  and  other  persona  with  reapcct  to  the  products 
of  any  farm,  garden  or  other  land  owned,  leased  or  culdvated  by  them; 

"Are  hereby  required  to  aecnre  on  or  before  Fcbmary  15,  1818,  a  license, 
wWch  license  will  be  issued  under  such  rules  and  regulations  governing  the 
cooduct  ot  the  businesa  as  ma;  be  prescribed. 

"All  persons  hereby  made  subject  to  license  must  apply,  specifying  the  kind 
of  license  desired,  to  the  United  States  Fooit  Admitiiatration,  License  Division, 
Washington,  D.  C,  on  forms  prepared  by  it  for  that  purpose  which  may  be 
■ecu  red  on  request. 

"Any  person,  firm,  corporation  or  association  other  than  those  hereinbefore 
excepted,  who  aball  entjage  In  or  carry  on  any  businesa  hereinbefore  specified 
after  February'  15,  1918,  without  Hrst  securing  auch  license,  will  be  Uabte  to 
the  peualty  prescribed  by  said  Act  ot  Uongrcaa." 

January  30,  1918,  as  follows : 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  StntcB  of 
of  America,  by  virtue  of  the  powers  conferred  upon  me  by  said  Act  of  Con- 
greKs,  hereby  find  and  determine  and  by  this  procJamolion  do  announce  that  it 
is  eseential.  in  order  to  carry  into  effect  the  purpose  of  said  Act,  to  liceiise 
the  importntion,  tnanufacture,  and  distribution  of  necessaries,  to  the  eitcut 
hereinafter  apccified. 

"AH  persons,  firms,  corporatioDs,  and  asBodations,  who  manutaeture  tor 
Bale  bread  in  any  foim,  cake,  crackers,  biscuits,  pastry  or  other  bakery  prod- 
ucts (eicepting,  howevpr,  those  already  licensed  and  those  whose  consumption 
ot  any  flour  and  pcol  in  the  manufacture  of  such  product  is,  in  the  agarejintp, 
less  than  three  barrels  a  month),  are  hereby  required  to  procure  a  license  on 
M  before  February  4,  1018.  'I'liis  includes  hotels,  restaurnnta,  other  public 
sating  plscce,  aud  clubs,  which  serve  Ijread  or  other  bakery  products  ot  their 
Dwn  baking. 

"AH  persona,  firms,  corporations,  and  associations  engaged  In  the  businesa 
at  importing  or  distributing  grcpn  colfee  are  hereby  required  to  procure  a  li- 
cense on  or  before  I'obruary  4,  1918. 

"Application  for  license  must  be  made  tq  the  United  States  Food  Adminis- 
tration, Wnshinglon,  D.  C.,  License  Division,  on  forms  prepared  by  it  tor  that 
purpose,  which  may  be  obtained  on  request. 

"Any  person,  firm,  corporation,  or  association,  other  than  those  hereinbe- 
fore eiceptei],  who  shall  engage  in  or  carry  on  any  buaineas  hereinbefore  speci- 
Hed  after  February  4,  1918,  without  first  procuring  auch  licenae,  will  be  liable 
to  the  penalty  prescribed  by  aaid  Act  ol  Uongreas." 

January  ^1,  l'J18,  as  follows: 

"Now,  Therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  by  virtue  ot  the  powers  conferred  upon  me  by  said  Act  of  Congress, 
lierehy  find  and  determine  and  by  this  proclamation  do  announco  that  it  is 
tssential,  in  order  to  carry  into  effect  the  purposes  of  said  Act,  to  license  the 
Importation,  manufacture,  storage  and  distribution  of  fuel  oil  to  the  extent 
be  rein  after  specitied. 

"All  persons,  firms,  corporations,  and  associations  engaged  in  the  business 
of  both  manufacturing  and  distributing  fuel  oil  (including  gas  oil),  whose  gross 
Bales  of  fuel  oil  (including  gas  oil)  amount  to  more  than  One  hundred  thousand 
[100,000)  barrels  per  annum,  are  hereby  required  to  secure  on  or  before  Feb- 
ruary 11,  lOlS,  a  license,  which  license  wit!  be  issued  under  auch  rules  and  reg- 
□letions  governing  the  conduct  'if  the  business  as  may  bo  prescribed.  Ap- 
plication for  license  must  be  made  Co  the  United  States  Fuel  Administration, 
Washington,  D.  C,  License  Division. 

"Any  person,  firm,  corporation  or  association  other  than  those  hereinbefore 
Excepted  who  shall  engage  in  or  carry  on  any  buaineas  hereinbefore  specified 
nn  and  after  February  11,  1918.  withonc  first  securing  auch  license,  will  be 
Liable  to  the  penalty  prescribed  by  said  Act  of  Congress." 

February  25,  1^18,  as  follows: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  tho  United  States  of 
America,  by  virtue  ot  the  powers  conferred  on  me  by  said  Act  of  Congress, 
tiereby  find  and  determine  and  by  this  proclamation  do  announce,  that  it  is 
easential,  in  order  to  carry  into  effect  the  purposes  of  said  Act,  to  license  the 
importation,  manufacture,  storage  and  distribution  of  the  following  necessaries: 
Eertilizers  and  fertilizer  ingredients,  including  sulphuric  acid,  phosphate  rock, 
icid  phosphate,  bones  (raw,  ground  or  steamed),  bone  black,  basic  slag,  sodium 
altrato,  ammonia  sulphate,  cottonseed  meal,  slaughter  house  tankage,  gurbuge 
tankage,  castor  pomace,  fish  scrap,  base  goods,  cyanamid,  calcium  uitratc, 
lrie<l  blood,  acidulated  leather,  hair,  hoof  meal,  horn  dnst,  ground  leather, 
other  unacidulated  ammoniates,  potash  salts,  cement  dust,  blast  furnace  dust, 
kelp  aah,  kelp  char,  dried  kelp,  wood  ashes,  cottonseed  hull  ashca,   potassium 
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nitrate.  Cobacco  waate,  mixed  fertilizers,  sulpbor,  and  all  other  fertilizers  i 

fertilizer  ingredientB. 

"All  individuala,  partnerahipa,  asEiociationa,  and  corporations  eugaKEd  in  ' 
business  of  importing,  manufacturing,  storing  or  distributing  fertilizers 
fertilizer  ingredients  (eifept  those  Bpecltically  exempted  by  said  Act  of  C 
Kress,  and  except  to  the  extent  to  which  licenses  have  been  issued  under  i 
Proclamation  of  the  I'reaidenC  of  January  !{,  11)18,  relating  to  ammonia,  e 
moniacal  liquors  and  ammonium  sulphate)  are  hereby  required  to  aecure  lice 
es  on  or  before  March  20,  1^18,  which  will  be  issued  under  such  rules  and  i 
ulationa  governiug  the  conduct  of  the  business  as  may  be  prescribed. 

"The  Secretory  of  Agriculture  shall  carry  into  effect  the  provisions  of  s 
Act,  and  shall  supervise  and  direct  the  exercise  of  the  powers  and  author 
thereby  given  to  the  President,  as  far  as  the  same  apply  to  fertilizers  and  1 
tilizer  ingredients,  and  to  any  and  all  practices,  procedure  and  regulatii 
applicable  thereto,  authorized  or  required  under  the  proviaions  of  said  A 
and  in  this  behalf  he  shall  do  and  perforra  such  acts  and  things  as  may 
authorized  or  required  of  him  from  time  to  time  by  direction  of  the  Pr^sid 
and  under  such  rules  and  regulations  as  may  he  prescribed  by  the  I'resid 
from  time  to  time.  Alt  departments  and  agencies  of  the  Uovernment  are  ht 
by  directed  to  cooperate  with  the  Secretary  of  Agriculture  in  the  performo 
of  the  duties  hereinbefore  set  forth. 

"Applications  for  licenses  must  be  made  to  tho  EjQW  Department— Lice 
Division,  United  States  Food  Administratioo,  Washington,  D.  C,  upon  for 
prepared  for  that  pi^rpose. 

"Any  individual,  pailinership,  association  or  corporation,  other  than  as  b( 
Inbefore  excepted,  who  shall  engage  in  or  carry  on  the  business  of  importi 
manufacturing,  storing  or  distributing  fertilizers  or  fertilizer  ingredients  ai 
the  date  aforesaid,  without  first  securing  such  license,  will  be  liable  to  tbe  p 
altics  prescrilied  by  said  Act  of  Congress." 

March  15,  1B18,  as  follows  (see,  also,  H  ailS^^ee,  3115%q) : 

"Now,  therefore,  I,  Woodrow  Wilson.  President  of  the  United  States 
America,  by  virtue  of  the  powers  conferred  on  me  by  said  act  of  Congr< 
hereby  tind  and  determine  and  by  this  proclamatiou  do  s-nnuuncc  that  It 
essential  in  order  to  carry  into  effect  the  purposes  of  said  act,  to  lice 
certain  classes  of  diatributors  of  coal  and  coke  to  the  extent  hereinal 
provided: 

"All  persons,  firms,  corporations  and  associations  (except  those  specific] 
exempted  by  said  act  of  Congress,  producers  and  miners  of  coal  and  ma 
facturcrs  of  coke,  distributing  eidusively  tbeir  own  product,  and  re\ 
dealers,  as  detined  in  the  United  States  Fuel  Administrator's  Order  of  Oi 
ber  1,  1917,  Publication  No.  7)  engaged  in  the  business  of  distributing  c 
or  coke  as  jobber,  broker,  selling  agent,  purchasing  ngent,  wholesaler,  or 
any  capacity  whatsoever,  are  hereby  required  to  secure  a  license  on  or  hel 
April  1,  1918,  which  license  will  b«  issued  under  such  rules  and  regu1ati< 
governing  the  conduct  of  the  business,  as  may  from  time  to  time  be  prcscri 
by  the  President  of  the  United  States  or  by  the  United  States  Fuel  Ada 
istrator  acting  by  virtue  of  the  authority  heretofore  as  aforesaid,  or  hert 
delegated  to  him  by  the  President. 

"The  United  States  Fuel  Administrator  shall  supervise,  direct  and  carry  i 
effect  the  provisions  of  said  act,  aud  the  powers  and  authority  thereby  gi 
to  tho  President,  as  the. same  applies  to  coal,  coke,  and  other  fuel,  and  to  i 
and  all  practices,  procedure  and  regulations  authorized  or  required  im 
the  provisions  of  said  act,  including  Issuance,  regulation,  and  revocation, 
the  name  of  said  Fuel  Administrator,  of  licenses  under  said  act,  and  in  1 
behalf  he  shall  also  do  and  perform  such  other  acts  and  things  as  ma^  be 
thorized  or  rcQuircd  of  him  from  time  to  time  by  direction  of  the  Presidi 
and  under  sucli  rules  and  regulations  as  may  be  prescribed  by  the  Presid 

"For  nil  the  purposes  aforesaid  the  United  States  Fuel  Administrator  n 
make  use  of  the  said  governmental  organization  called  the  United  States  E 
Administration. 

"Application  for  licenses  may  be  made  to  the  United  States  Fuel  Admii 
trator,  Washington,  D,  C.,  upon  forms  prepared  by  him  for  that  purpose. 

"Any  persouj  firm,  corporation  or  association,  other  than  those  hercinhef 
excepted,  who,  without  a  license,  issued  pursuant  to  this  proclamation, 
whose  license  shall  have  been  revoked,  knowingly  engages  in  or  carries 
after  the  date  aforesaid,  any  business  for  which  a  liecnse  is  required  un 
this  proelumotion,  will  be  liable  to  the  penalties  prescribed  by  said  act 
Congress/' 

May  14.  1918,  omitting  forronl  portions,  as  tollowa: 

"And,  whereas,  it  ia  essential,  in  order  to  corry  into  effect  Oie  provisii 
of  the  said  act,  that  the  powers  conferred  upon  the  President  by  said  act 
at  this  time  exercised,  to  the  extent  hereinafter  set  forth. 
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"Now,  therefore,  T,  Woodrow  Wilson,  President  of  the  United  States 
of  America,  by  virtue  of  the  powers  coaferred  upon  me  b;  said  act  of  Con- 
greeB,  hereby  fiod  anddetpnnine  and  by  this  prodamation  do  aonounce  that  it 
19  exaential,  in  order  to  carr;  into  effect  the  purposes  of  said  act,  to  licenaA 
the  importation,  manufacture,  storage  and  distribution  of  neceasariea,  to  the 
eitent  hereinafter  apecified. 

"All  persons,  firms,  rorporations  and  aasociations  engaged  in  busioess  as: 

'{!)   Packers  of  ca/ined  tuna, 

"(2)  Packers  of  mild  cured,  hard  cured,  salted,  dried,  smoked,  pickled  or 
otherwise  preserved  satmoD. 

"(3)  Operators  of  poultry  and  egg  packing  planta  not  already  licensed  b; 
the  United  States  Pood  Administration. 

"(4)  Ginners,  buyers,  Hgents,  dealers  or  other  handlers  of  cotlon  seed  not 
already  licensed  by  the  United  States  Food  Administration  who  handle  yearly 
between  September  1  and  August  31  mote  than  twenty  (20)   tons  of  cottOQ 

"(5)  Importers,  manufacturers  or  distributors  of  cottonseed  hulla,  and  own- 
ers of  elevators,  warehouses  qr  other  places  for  the  storage  of  cottonseed 

hulls. 

"(B)  Manufacturers  of  fermented  beverages  containing  less  than  one-half 
of  one  per  Cent  of  alcohol. 

"Krceptinn,  however, 

"(1)  Retailers  whose  gross  sales  of  food  commodities  do  not  exceed  one 
hundred  thousand  dolUrs   ($100,000)   per  annum; 

"(2)  Common  carriers  as  to  operations  necessary  to  the  busluess  of  com- 
mon carriage; 

"(3)  Ifarmers,  gardeners,  co-operative  associations  of  farmers  or  garden- 
ers, includiiig  live  stock  farmers,  and  other  persons  with  respect  to  the 
products  of  any  farm,  garden  or  other  land  owned,  leased  or  cultivated  by 
them; 

"Are  hereby  required  to  secure  on  or  before  June  1,  1918.  license,  whlcb 
license  will  be  issued  under  such  rules  and  regulations  governing  the  con- 
duct of  the  buaineas  as  may  be  prescribed. 

"Application  (or  license  must  be  made  to  the  United  States  Food  Adminis- 
tration. Washington.  D.  O.,  License  Division,  on  forma  prepared  by  it  tor 
that  purpose,  which  may  be  secured  on  request. 

"Any  person,  firm,  corporation  or  association  who  shall  carry  on  any  buid- 
ness  hereinbefore  specified  after  June  1,  1918,  without  Qrat  securing  such 
license,  will  be  liable  to  the  penalty  prescribed  by  said  act  of  CoDgress." 

Hay  14,  1918,  as  foUows: 

"And  whereas  it  is  essential,  in  order  to  carry  into  effect  the  purposes  of 
said  act  and  in  order  to  secure  an  adequate  supply  and  equitable  distribution 
and  to  facilitate  the  movement  of  certain  neceBsaries  hereafter  in  this  proc- 
lamation specified,  that  the  license  powers  conferred  upon  the  President  by 
»id  set  be  at  this  time  exercised  to  the  eitent  hereinafter  set  forth; 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  by  virtue  of  Che  nowers  conferred  on  me  by  said  act  of  Congress, 
do  hereby  find  and  determine,  and  by  this  proclamation  do  annoimee.  that  it  is 
essential.  In  order  to  carry  into  effect  the  purposes  of  said  act.  to  license  the 
importation,  manufacture,  storage,  and  distribution  of  certain  necessaries, 
bereinafter  called  farm  equipment,  including  attachments  and  repair  parts 
tliereof,  required  for  farm  use  in  the  actual  production  of  foods  and  feeds,  as 
Follows:  Binders,  boilers,  brooders,  buncbers,  csrriers,  carts,  cleaners,  cov- 
ers, crushers,  cultlvntors,  diggers,  distributors,  drills,  elevators,  evaporators, 
Fencing,  forges,  fotka,  fountains,  gates,  graders,  grinders,  grind-stones,  har- 
rows, 'harvesters,  headers,  hillers,  bitches,  huUcrs,  hoakers,  incubators, 
lacks,  listers,  loaders,  markers,  milkers,  mills,  mowers,  pens,  pickers,  piant- 
irs,  plows,  powers,  presses,  pullers,  pulleys,  pulverizers,  pumps,  racks,  rakes, 
rollers,  scales,  seeders,  separators,  shellers,  shredders,  silos,  sleds,  slings, 
lorters,  sowers,  sprayers,  spreaders,  stalls,  stanchions,  tanks,  te<McrB,  test- 
irs,  tbresbers,  towers,  tractors,  trailers,  troughs,  trucks,  wagons,  weeders. 
iveigbers,  windmills  and  all  other  tools,  utensils,  implements,  and  machinery, 
required  for  farm  use  in  the  actual  production  of  foods  and  feeds. 

"All  iudividuala,  partnerships,  asaociationa,  and  corporations  engaged  in  the 
business  of  importing,  manufacturing,  storing,  or  distributing  the  said  farm 
equipment  (except  those  specifically  exempted  by  said  act  of  Congress),  are  here- 
by required  to  secure  licenses  on  or  before  June  20,  1918,  which  will  be  is- 
lued  under  such  rules  and  regulations  governing  the  conduct  of  the  business 
IS  may  be  prescribed  under  said  act. 

"The  Secretary  of  Agriculture  shall  carry  into  effect  the  provisions  of  said 
let,  and  shall  supervise  and  direct  the  exercise  of  the  powers  and  authority 
thereby  given  to  the  President,  Bs  far  as  the  same  apply  to  the  said  farm 
■quipment,  and  to  any  and  all  practices,  procedure,  and  regulatiuus  applicable 
thereto,  authoriied  or  required  under  the  provisions  of  said  Act,  and  in  this 

(667) 


h    it- 


§  3115%  g  NATIONAL  DEFENSE  (Tit.  17a 

beLalf  he  shall  do  and  perform  such  acts  and  things  as  may  be  authorized 
or  required  of  him  from  time  to  time  by  direction  of  the  President  and  under 
such  rules  and  regulations  as  may  be  prescribed  by  the  President  from  time 
to  time.  All  departments  and  agencies  of  tho  government  are  hereby  directed 
to  co-operate  with  the  Secretary  of  Agriculture  in  the  performance  of  the  du- 
ties hereinbefore  set  forth.  , 

"Applications  for  licenses  must  be  made  to  the  Law  Department,  License 
Division,  United  States  Food  Administration,  Washington,  D.  C,  upon  forms 
prepared  for  that  purpose.  * 

"Any  individual,  partnership,  association,  or  corporation,  other  than  as 
hereinbefore  excepted,  who  shall  engage  in  or  carry  on  the  business  of  im- 
porting, manufacturing,  storing,  or  distributing  such  farm  equipment,  after 
the  date  aforesaid,  without  first  securing  such  license,  will  be  liable  to  the 
penalty  prescribed  by  said  act  of  Congress." 

June  18,  1918,  as  follows: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of  Ameri- 
ca, by  virtue  of  the  powers  conferred  on  me  by  said  Act  of  Congress,  hereby  find 
and  determine  and  by  this  proclamation  do  announce,  that  it  is  essential,  in  or- 
der to  carry  into  effect  the  purposes  of  said  Act,  to  license  the  importation,  stor- 
age, and  distribution  of  certain  necessaries,  to  the  extent  hereinafter  specified. 

"AH  individuals,  partnerships,  associations,  and  corporations  engaged  in  the 
business  of  conducting  or  operating,  for  compensation  or  profit,  places,  establish- 
ments, or  facilities,  commonly  known  as  stockyards,  consisting  of  pens  or  other 
enclosures,  and  their  appurtenances,  In  which  live  cattle,  sheep,  swine,  or  goats 
are  received,  held,  or  kept  for  sale,  feeding,  watering,  or  shipment,  and  all  in- 
dividuals, partnerships,  associations,  and  corporations,  commonly  known  as  com- 
mission men,  order  buyers,  traders,  speculators,  and  scalpers,  engaged  in  the 
business  of  handling  or  dealing  in  live  cattle,  sheep,  swine,  or  goats  in  or  in  con- 
nection with  such  stockyards  (except  as  exempted  by  said  Act  of  Congress), 
are  hereby  required  to  secure  licenses  on  or  before  July  25,  1918,  which  will  be 
issued  under  such  rules  and  regulations  governing  the  conduct  of  the  business 
as  may  be  prescribed  under  said  Act.' 

"The  Secretary  of  Agriculture  shall  carry  into  effect  the  provisions  of  said 
Act,  and  shall  supervise  and  direct  the  exercise  of  the  powers  and  authority 
thereby  given  to  the  President,  as  far  as  the  same  apply  to  the  said  business,  and 
to  any  and  all  practices,  procedure,  and  regulations  applicable  thereto,  author- 
ized Or  required  under  the  provisions  of  said  Act,  and  in  this  behalf  he  shall  do 
and  perform  such  acts  and  things  as  may  be  authorized  or  required  of  him  from 
time  to  time  by  direction  of  the  President  and  under  such  rules  and  regulations 
as  may  be  prescribed  by  the  President  from  time  to  time.  All  diepartments  and 
agencies  of  the  Government  are  hereby  directed  to  cooperate  with  th»  Secre- 
tary of  Agriculture  in  the  performance  of  the  duties  hereinbefore  set  forth. 

"Applications  for  licenses  must  be  made  to  the  Law  Department,  License  Divi- 
sion, United  States  Food  Administration,  Washington,  D.  C,  upon  forms  pre- 
pared for  that  purpose. 

"Any  individual,  partnership,  association,  or  corporation,  other  than  as  here- 
inbefore excepted,  who  shall  engage  in  or  carry  on  any  business  described  herein, 
without  first  securing  the  license  required  therefor,  will  be  liable  to  the  penalties 
prescribed  by  said  Act  of  Congress." 

September  6,  1918,  as  follows : 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  by  virtue  of  the  powers  conferred  on  me  by  said  act  of  Congress,  here- 
by find  and  determine,  and  by  this  proclamation  do  announce,  that  it  is  essen- 
tial, in  order  to  carry  into  effect  the  purposes  of  said  Act,  to  license  the  im- 
portation, storage,  and  distribution  of  certain  necessaries,  to  the  extent  here- 
inafter specified. 

"All  individuals,  partnerships,  associations,  and  corporations  (except  as  ex- 
empted by  said  Act  of  Congress  and  except  those  required  to  be  licensed  pur- 
suant to  my  proclamation  dated  June  18,  1918,  under  said  Act),  engaged  in  the 
business  of  handling,  buying,  selling,  or  otherwise  dealing  in  live  or  dead  cattle, 
sheep,  swine,  or  goats  in  or  in  connection  with  places,  establishments,  or  facili- 
ties, commonly  known  as  stockyards,  consisting  of  pens  or  other  inclosures,  and 
their  appurtenances,  in  which  cattle,  sheep,  swine,  or  goats  are  received,  held, 
or  kept  for  sale,  feeding,  watering,  or  shipment,  arc  hereby  required  to  secure 
licenses  on  or  before  September  19,  1918,  which  will  be  issued  under  such  rules 
and  regulations  governing  the  conduct  of  the  business  as  may  be  prescribed 
under  said  Act. 

"The  Secretary  of  Agriculture  shall  carry  into  effect  the  provisions  of  said 
Act,  and  shaU  supervise  and  direct  the  exercise  of  the  powers  and  authority 
thereby  given  to  the  President,  as  far  as  the  same  apply  to  the  said  business, 
including  the  purchase  of  live  or  dead  cattle,  sheep  or  swine  in  or  in  connection 
with  stockyards,  as  a  part  of  the  business  of  packing  fresh,  canned  or  cured  beef, 
pork  or  mutton  licensed  under  the  provisions  of  the  Proclamation  of  October  8, 
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1917,  and  to  any  and  all  practices,  procedure,  and  regulationa  applicable  thereto 

aathorized  or  required  under  the  provisiona  of  said  Act,  and  in  this  behalf  he 

shall  do  and  perform  such  acts  and  thinsrs  as  may  be  authorized  or  required  of 

him  from  time  to  time  by  direction  of  the  President  and  under  such  rules  and 

regulations  as  may  be  prescribed  by  the  President  from  time  to  time.    All  de-  \ 

partments  an<|  agencies  of  the  Government  are  hereby  directed  to  cooperate  ' 

with  the  Secretary  of  Agriculture  in  the  performance  of  the  duties  hereinbefore 

set  forth. 

''Applications  for  licenses  must  be  made  to  the  law  department,  license  divi- 
sion, United  States  Food  Administration,  Washington,  D.  C,  upon  forms  pre- 
pared for  that  purpose. 

**Any  individual,  partnership,  association,  or  corporation,  other  than  as  here- 
inbefore excepted,  who  shall  engage  in  or  carry  on  any  business  described  here- 
in, without  first  securing  the  license  required  therefor,  will  be  liable  to  the 
penalties  prescribed  by  said  Act  of  Congress." 

September  16,  1918,  as  follows: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  by  virtue  of  the  powers  conferred  on  me  by  said  act  of  Congress,  here- 
by find  and  determine  and  by  this  proclamation  do  announce  that  it  is  essential 
in  order  to  carry  into  effect  the  purposes  of  said  act,  to  license  the  importation, 
manufacture,  storage,  and  distribution  of  certain  necessaries  to  the  extent  here- 
inafter specified : 

*A11  persons,  firms,  corporations,  and  associations  engaged  in  business  as: 

'(a)  Importera  of  crude  oil,  fuel  oil,  gas  oil,  kerosene  or  gasoline ; 

'(b)  Manufacturers  of  fuel  oil,  gas  oil,  kerosene  or  gasoline ; 

*(c)  Distributors  or  marketers  of  crude  oil,  fuel  oil,  gas  oil,  kerosene  or  gaso- 
line; 

'(d)  Transi>orters  of  crude  oil,  fuel  oil,  gas  oil,  kerosene  or  gasoline  (except 
those  specifically  exempted  by  said  act  of  Congress) ; 

'(e)  Producers  of  natural  gas  who  also  distribute  and  market  their  product ; 

'(f)  Distributors  or  marketers  of  natural  gas ; 

'(g)  Transporters  of  natural  gas  (except  those  specifically  exempted  by  said 
act  of  Congress) ; 
excepting,  however,  retailers  of  crude  oil,  fuel  oil,  gas  oil,  kerosene,  gasoline  or 
natural  gas  whose  gross  sales  of  crude  oil,  fuel  oil,  gas  oil,  kerosene,  gasoline 
and  natural  gas  do  not  exceed  One  hundred  thousand  dollars  ($1(X>,000)  per 
annum,  are  hereby  required  to  secure  on  or  before  October  1,  1918,  a  license, 
which  license  will  be  issued  under  such  rules  and  regulations  governing  the  con- 
duct of  the  business  as  may  from  time  to  time  be  prescribed  by  the  President  of 
the  United  States,  or  by  the  United  States  Fuel  Administrator  acting  by  virtue 
of  the  authority  heretofore  as  aforesaid,  or  hereby,  delegated  to  him  by  the 
President. 

"The  United  States  Fuel  Administrator  shall  supervise,  direct,  and  carry  into 
effect  the  provisions  of  said  Act  and  the  powers  and  authority  thereby  given 
to  the  President,  as  the  same  applies  to  crude  oil,  fuel  oil,  gas  oil,  kerosene, 
gasoline  or  natural  gas,  and  to  any  and  all  practices,  procedure  and  regulations 
authorized  or  required  under  the  provisions  of  said  act,  including  issuance,  regu- 
lation, and  revocation,  in  the  name  of  said  Fuel  Administrator,  of  licenses 
under  said  act,  and  in  this  behalf  he  shall  also  do  and  perform  such  other  acts 
and  things  as  may  be  authorized  or  required  of  him  from  time  to  time  by  direc- 
tion of  the  President,  and  under  such  rules  and  regulations  as  may  be  prescribed 
by  the  President  from  time  to  time. 

"For  all  the  purposes  aforesaid  the  United  States  Fuel  Administrator  may 
make  use  of  the  said  governmental  organization  called  the  United  States  Fuel 
Administration. 

''Application  for  licenses  must  be  made  to  the  United  States  Fuel  Adminis- 
tration, Oil  Division,  Washington,  D.  C,  upon  forms  approved  by  the  Fuel  Ad- 
ministrator for  that  purpose.  The  holders  of  existing  licenses  issued  by  the 
United  States  Fuel  Administration  are  not  required  to  secure  a  new  license. 

"Any  such  person,  firm,  corporation,  or  association  who,  without  a  license,  or 
whose  license  shall  have  been  revoked,  knowingly  engages  in  or  carries  on  any 
business  for  which  a  license  is  required  under  this  proclamation,  will  be  liable 
to  the  penalties  prescribed  by  said  act  of  Congress." 

November  2,  1918,  as  follows: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  by  virtue  of  the  powers  conferred  upon  me  by  said  Act  of  Congress, 
hereby  find  and  determine  and  by  this  proclamation  do  announce  that  it  is  es- 
sential in  order  to  carry  into  effect  the  purposes  of  said  Act,  to  license  the  man- 
ufacture, storage  and  distribution  of  certain  necessaries,  to  the  extent  herein- 
after specified. 

"All  persons,  firms,  corporation?  and  associations,  not  already  so  licensed,  en- 
gaged in  the  business  of  milling  com,  oats,  barley  or  rice; 
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"All  personB,  firms,  corporationi  and  associKtions,  not  already  bo  lite 

cngagrd  in   the  business  of  importins,   manufacturias  or  distributing  ca! 

made  from  the  intestioee  o(  aoimalB.  for  sansaee  and  other  food  eommoditi' 
"All  persona,  firms,  corporations  and   assoeiations,  not  already  go  lice 

enjragpd   in  the  busineBs  of  manufacturing   near-beers  or  other  similar  c 

bevcrngea ; 
"All  persons,  Hrma,  corporations  and!  associations,  cngnged  in  the  busine 

importing,  manufacturing  or  distributing  oat  flour,  raw  corn  flakes,  buckv 

or  buckwheat  products. 
"All  persons,  firms,  corporations  and  associations,  not  alread;  so  licensed 

gaged  in  the  buKinesa  of  operating  warehouses  or  other  places  io  which 

food  or  feed  commodities  ace  stored  for  hire; 
"All  persons,  firms,  corporations  and  associations,  not  already  so  licenad 

gaged  in  the  busioesa  of  importing,  manufacturing  or  fistributing : 
Chinese  vegetable  tallow  Mutton  tallow 

Coconut  atearino  Neatstoot  oil 

Coconut  olein  Neutral  lard 

Cod  oil  Oleo  stearlne 

Cod  liver  oil  Oleo  stock 

Coliune  oil  Ullve  oil 

Fish  and  marine  animal  oUb  Rape  seed  oil 

L<ird  oil  Sesame  oil 

Lard  steorine  Shea  nut  oil 

Linseed  oil  Sunllour  seed  oil 

Mustard  seed  oil  Tallow 


edibl 

"except  those  specifically  exempted  by  said  Act  of  Congress,  are  herebj 
Quired  to  aecure,  on  or  before  November  15,  1918,  a  license,  which  license 
be  issued  under  such  rales  and  regulations  governing  the  conduct  of  the  1 
nesB  as  may  be  prescribed. 

"All  persons  hereby  made  subject  to  license  must  apply,  specifying  the 
of  license  desired,  to  the  United  States  FcmmI  Administration,  License  Divi: 
Washington,  D.  C.,  on  forms  prepared  by  it  for  that  purpose,  which  ma; 
Becured  on  request. 

"Any  persOD,  firm,  corporation  or  association  other  than  those  hereinbt 
excepted,  who  shall  engage  in  or  carry  on  any  business  hereinbefore  spec 
after  November  15,  1918,  without  first  securing  such  license,  will  be  liabl 
the  penalty  prescribed  by  said  Act  of  Congress." 

•Tanuary  T,  1919,  as  follows: 

"Now,  Therefore,  I,  Woodrow  Wilson,  President  of  tbe  United  State 
America,  by  virtue  of  the  powers  conferred  upon  me  by  said  Act  of  Cong 
hereby  find  and  determine  and  by  this  Proclamation  do  announce  that  it  i 
longer  essential  in  order  to  carry  into  effect  the  purposes  of  the  Act  that 
Importation,  manufacture,  storage  or  distribution  of  certain  necessaries  be 
Jcct  to  license,  to  the  extent  hereinafter  specified. 

"Licenses  heretofore  required  for  the  importation,  manufacture,  stora^ 
distribution  of  certain  necesHaries  are  hereby  cancelled,  effective  January 
1919,  with  respect  to  the  following; 

"AJl  persons,  firms,  corporations  or  associations  engaged  In  the  busines 
importing,  manufacturing  (including  milling,  niixing  or  packing),  storing 
distributing  (including  buying  and  selling) 

"Syrups  and  molasses 

"Dried  beans,  pea  seed  or  dried  peas 

"Poultry 

"E'resh  or  frozen  fisb  (except  salt  water  fishermen  licensed  under  Procla 
tion  of  January  10,  1918) 

"Fresh   fruits  or  vegetables 

"Canned;    peas,  dried  beans,  tomatoes,  com,  salmon,  sardines  or  tuna 

"Mild  cured,  hard  cured,  salted,  dried,  smobed,  pickled  or  otherwise 
served  salmon 

"Dried;   prunes,  apples,  peaches  or  raisins 

"Bread  in  any  form  and  cake,  crackers,  biscuit,  pastry  or  other  bal 
products 

"White  arsenic  or  other  insecticides  containing  arsenic 

"Tomato  soup,  tomato  catsup  and  other  tomato  products 

"Alimentary  paste 

"Green  coffee 

'•Casinss,  made  from  the  intestines  of  animals,  for  sausage  and  for  other  1 
commoditiea 
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"Feeds  from  any  of  the  following  commodities  or  any  of  the  following  com- 
modities as  feed  or  feed  ingredients: 

**Buck wheat  Linseed  oil  cake 

"Kaffir  Linseed  oil  meal 

"^filo  Beans 

"Feterita  Peas 

"Broom  com  Dried  brewers'  grains 

"Cane  seed  "      distillers*  grains 

"Spelt  Dried  yeast  grains 

"Emmer  Malt  sprouts 

"Millet  Baled  hay 

"Sunflower  seed  Baled  alfalfa 

"Grain  and  seed  Baled  straw 

"Screenings  Animal  or  fish  products  or  by-products, 

"Lentils  Tankage 

'Troducts  or  by-products  of  any  of  the  following  commodities  as  feeds; 
"Shelled  corn  Peas 

"Ear  corn  Peanuts 

"Oats  Copra 

"Barley  Palm  nut 

"Rye  Palm  kernel 

"Buckwheat  Sugar  beets 

"Sorghum  grains  Sugar  cane 

"Rice  Hay 

"Grain  and  seed  screenings  Alfalfa 

"Soya  beans  Straw 

"Velvet  beans 

"Peanut  meal  and  soya  bean  meal 
"All  commercial  ftiixed  feeds 
'Condensed,  evaporated  or  powdered  milk 
'Buckwheat  or  buckwheat  products 

*AU  products  of  wheat  or  rye  other  than  wheat  or  rye  flgur  or  wheat 
mill  feeds 
^  '-^1  persons,  firms,  corporations  or  associations  engaged  in  the  business  of 
^^tributing  the  following  commodities: 

Oatmeal,  rolled  oats,  oat  flour 
"Corn  grits,  corn  meal,  hominy,  corn  flour,  starch  from  corn,  corn  syrup, 
gJu^osQ  and  raw  corn  flakes 
^  **'VVheat  flour  and  rye  flour  and  barley  flour 
**Rice  and  rice  flour 
"Any  feeds  produced  from  wheat 
'*Ra.w  milk 

"All   i)er8ons,  firms,  corporations  or  associations  enpraged  in  the  business  of 
Coring  any  food  or  feed  commodities  except  persons,  firms,  corporations  or  as- 
*<*<^ia.tions  engaged  in  the  business  of  storing  wheat,  corn,  oats,  rye,  barley 
t>r  rice,  as  owners  or  lessees  or  operators  of  warehouses  or  elevators,  or  i)er- 
■ons,    firms,  corporations  or  associations  operating  cold  storage  warehouses. 
'All    regulatious  issued  under  the  said  Act  covering  licensoee  so  dealing  In 
«^®^    commodities  are  hereby  cancelled,  effective  January  10,  1019. 
-    *Tliia  Proclamation  shall  in  no  way  affect  licensee  heretofore  required  for 
^®  ^importation,  manufacture,  storage  or  distribution  of  necessaries,  or  reg- 
^^ions  governing  licensees,  other  than  as  indicated  above." 

fj«iri\iary  25,  J.919,  as  follows: 

.      ^ow,  Therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 

ttiei-ica,  by  virtue  of  the  powers  conferred  upon  me  by  said  Act  of  Congress, 

j^^^^y   find  and  determine  and  by  this  Proclamation  do  announce  that  it  is  no 

j^^^^*"    essential  in  order  to  carry  into  effect  the  purposes  of  the  Act  that  the 

jP5*^*^ation,   manufacture,   storage   or   distribution   of   certain  necessaries   be 

,Vy^*^*t  to  license,  to  the  extent  hereinafter  specified. 

jl    /--f<^cnses  heretofore  required  for  the  importation,  manufacture,  storage  or 

j^-^-^il^iition  of  certain  necessaries  are  hereby  cancelled,  effective  February  1, 

•m^*  'With  respect  to  the  following: 
li^  -«Vli  persons,  firms,  corporations  or  associations  heretofore  required  to  be 
^^5*«Gd  whose  license  have  not  already  been  cancelled  engaged  in  the  business 
tj.||3**^r>ortation,  manufacturing  (including  milling,  mixing  or  packing)  or  dis- 
fl^^'^^t.ing  oatmeal,  rolled  oats,  oat  flour,  corn  grits,  corn  meal,  hominy,  com 
i^l^H^*"  starch  corn  syrup,  glucose  or  raw  com  flakes,  rye  flour,  barley  flour, 
j[^  ^»  cheese,  near  beer,  or  other  similar  cereal  beverages,  malt,  copra,  palm 
ccfc^5^^1s,  peanuts,  oleomargarine,  or  butter  substitutes,  lard  substitutes  except 
5^^^r^^^  seed  products ;   animal  or  vegetable  fats  or  oils  except  butter,  lard  and 

«.^p^    seed  oil;    all  8alt  water  fishermen.' 
^H^  "^^1   regulations  issued  under  the  said  Act  covering  licensees  so  dealing  in 
*'^S  ^<^™™o<l^ties  are  hereby  cancelled,  effective  February  1,  1919. 
^liis  Proclamation  shall  in  no  way  affect  licenses  heretofore  required  for 
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tbe  Importation  mauuEactnre,  storage  or  distribution  of  oeceisaries,  or  r 
lations  goverDing  licensees,  other  than  as  indicated  above." 

February  11,  1919,  aa  follows: 

"Now,  Therefore,  I,  Woodrow  Wilson,  President  of  tbe  United  Statei 
America,  by  virtue  of  the  powers  conferred  upon  me  b;  said  Act  of  Congi 
hereby  find  and  determiue  and  by  tbie  Proclamation  do  announce  that  it  ii 
longer  essential  in  order  to  carry  into  effect  the  purposes  of  the  Act  that 
importation,  manufacture,  storage  or  distribution  of  certain  necessariei 
subject  to  license,  to  the  extent  hereinafter  specified. 

"Licenses  heretofore  required  for  the  importation,  manufacture,  atoragi 
distribution  of  certain  necessaries  are  hereby  cancelled,  effective  February 
1919,  with  respect  to  the  following: 

"All  persons,  Brms,  corporations  or  associations  engaged  In  the  busiafs 
importation,  manufacturing,  or  distributing  butter  or  eggs,  or  engaged  in 
business  of  operating  cold  storage  warehouses. 

"All  regulatlona  issued  under  the  said  Act  covering  licensees  to  dea 
In  these  commodities  are  hereby  cancelled,  effective  February  22,  1919. 

"This  Proclamation  shall  in  no  way  affect  licenses  heretofore  required 
the  importation,  manufacture,  storage  or  distribution  of  DeceeBsries,  or  re; 
tlons  governing  licensees,  other  than  as  indicated  above." 

Kates  of  Deoisloiu 

Failure  to  pruoure  llcense,^VeBsel  Authority    of    stita    oommlMto 

being    prevented    from    carrying    ship-  Public   Service  Commission  has  jv 

ment  of  varnish  to  war  zone  by  failure  diction,  nuder  Public  Service  Comi 

of  shipper  to  procure  license,  required  sions  Law,  t  66,  to  regulate  the  i 

by  President's  proclamation,  for  ejpor-  to  consumers  within  the  state,  of 

tation,    carrier    could    retain    prepaid  ural  gos;  the  only  act  of  Congres 

freight  uniier  contract,  declaring  it  is  relation   to   natural   gas.   under  su 

to  be  considered  as  earned  on  shipment)  vision  18,  being  this  Act  Aug.  10,  1' 

of  goods,  and  is  to  be  retained  by  ves-  delegating  to  President  power  to  coi: 

sel's  owners  if  there  be  a  forced  inter>  disposition  thereof  under  which  be 

ruption  or  abandonment  of  voyage,  and  taken   no   action.    In    re   Penneylv. 

exempUng    carrier    from    loss    by    re-  Gas  Co.  (Sup.)  171  N.  T.  S.  1021 
Btraint  of  princes,  rulers,  and  peoples. 
The  Bris,  30  S.  Cfc  150,  63  U  Ed.  — . 

§  ailSVsgg.  (Act  Aug.  10,  1917,  c.  53,  §  6.).    Hoarding  necessari 
ptinishment. 

Any  person  who  willfully  hoards  any  necessaries  shall  upon  c 
viction  thereof  be  fined  not  exceeding  $5,000  or  be  imprisoned 
not  more  than  two  years,  or  both.  Necessaries  shall  be  deemed 
be  hoarded  within  the  meaning  of  this  Act  when  either  (a)  hi 
contracted  for,  or  arrang;ed  for  by  any  person  in  a  quantity  in 
cess  of  his  reasonable  requirements  for  use  or  consumption  by  h 
self  and  dependents  for  a  reasonable  time ;  (b)  held,  contracted  . 
or  arranged  for  by  any  manufacturer,  wholesaler,  retailer,  or  ot 
dealer  in  a  quantity  in  excess  of  the  reasonable  requirements  of 
business  for  use  or  sale  by  him  for  a  reasonable  time,  or  reasona 
required  to  furnish  necessaries  produced  in  surplus  quantities  S 
sonally  throughout  the  period  of  scant  or  no  production;  or 
withheld,  whether  by  possession  or  under  any  contract  or  arran 
ment,  from  the  market  by  any  person  for  the  purpose  of  unreaso 
bly  increasing  or  diminishing  the  price:  Provided,  Thatithis  s 
tion  shall  not  include  or  relate  to  transactions  on  any  exchar 
board  of  trade,  or  similar  institution  or  place  of  business  as  desci 
ed  in  section  thirteen  of  this  Act  that  may  be  permitted  by  the  Pi 
ident  under  the  authority  conferred  upon  him  by  said  section  t1 
teen :  Provided,  however.  That  any  accumulating  or  withhold 
by  any  farmer  or  gardener,  cooperative  association  of  farmers 
gardeners,  including  live-stock  farmers,  or  any  other  person,  of 
products  of  any  farm,  garden,  or  other  land  owned,  leased,  or  cv 
vated  by  him  shall  not  be  deemed  to  be  hoarding  within  the  me 
ing  of  this  Act  (40  Stat.  278.) 
gee  note  to  f  3115^6,  ante. 
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§  SllSVsh*  (Act  Aug.  10,  1917,  c.  S3,  §  7.)    Same;  seizure  by  libel. 

Whenever  any  necessaries  shall  be  hoarded  as  defined  in  section 
six  they  shall  be  liable  to  be  proceeded  against  in  any  district  court 
of  the  United  States  within  the  district  where  the  same  are  found 
and  seized  by  a  process  of  libel  for  condemnation,  and  if  such  neces- 
saries shall  be  adjudged  to  be  hoarded  they  shall  be  disposed  of  by 
sale  in  such  manner  as  to  provide  the  most  equitable  distribution 
thereof  as  the  court  may  direct,  and  the  proceeds  thereof,  less  the 
legal  costs  and  charges,  shall  be  paid  to  the  party  entitled  thereto. 
The  proceedings  of  such  libel  cases  shall  conform  as  near  as  may  be 
to  the  proceedings  in  admiralty,  except  that  either  party  may  de- 
i  mand  trial  by  jury  of  any  issue  of  fact  joined  in  any  such  case,  and 

i  all  such  proceedings  shall  be  at  the  suit  of  and  in  the  name  of  the 

I  United  States.    It  shall  be  the  duty  of  the  United  States  attorney 

for  the  proper  district  to  institute  and  prosecute  any  such  action  up- 
on presentation  to  him  of  satisfactory  evidence  to  sustain  the  same. 
(40  Stat.  278.) 

See  note  to  i  3115% e,  ante. 

§  ZllSYshh.  (Act  Aug.  10,  1917,  c.  53,  §  8.)     Destroying  necessaries 
to  enhance  price. 

Any  person  who  willfully  destroys  any  necessaries  for  the  pur 
pose  of  enhancing  the  price  or  restricting  the  supply  thereof  shall, 
upon  conviction  thereof,  be  fined  not  exceeding  $5,000  or  imprison- 
ed for  not  more  than  two  years,  or  both.     (40  Stat.  279.) 

See  note  to  §  3115  V(je,  ante. 

§  ZnSVsl  (Act  Aug.  10,  1917,  c.  53,  §  9.)     Conspiring  to  limit  dis- 
tribution of  necessaries. 

Any  person  who  conspires,  combines,  agrees,  or  arranges  with 
any  other  person  (a)  to  limit  the  facilities  for  transporting,  produc- 
ing, manufacturing,  supplying,  storing,  or  dealing  in  any  necessa- 
ries; (b)  to  restrict  the  supply  of  any  necessaries ;  (c)  to  restrict  the 
distribution  of  any  necessaries ;  (d)  to  prevent,  limit,  or  lessen  the 
manufacture  or  production  of  any  necessaries  in  order  to  enhance 
the  price  there«>f  shall,  upon  conviction  thereof,  be  fined  not  exceed- 
ing $10,000  or  be  imprisoned  for  not  more  than  two  years,  or  both. 
(40  Stat  279.) 

See  note  to  {  3115%  e,  ante. 

§  ailSVsii.  (Act  Aug.  10,  1917,  c.  53,  §  10.)  Requisition  of  sup- 
plies for  army  or  navy. 
The  President  is  authorized,  from  time  to  time,  to  requisition 
foods,  feeds,  fuels,  and  other  supplies  necessary  to  the  support  of 
the  Army  or  the  maintenance  of  the  Navy,  or  any  other  public  use 
connected  with  the  common  defense,  and  to  requisition,  or  other- 
wise provide,  storage  facilities  for  such  supplies ;  and  he  shall  ascer- 
tain and  pay  a  just  compensation  therefor.  If  the  compensation  so 
determined  be  not  satisfactory  to  the  person  entitled  to  receive  the 
same,  such  person  shall  be  paid  seventy-five  per  centum  of  the 
amount  so  determined  by  the  President,  and  shall  be  entitled  to  sue 
the  United  States  to'  recover  such  further  sum  as,  added  to  said 
seventy-five  per  centum  will  make  up  such  amount  as  will  be  just 
compensation  for  such  necessaries  or  storage  space,  and  jurisdic- 
tion is  hereby  conferred  on  the  United  States  District  Courts  to 
hear  and  determine  all  such  controversies :  Provided,  That  nothing 
in  this  section,  or  in  the  section  that  follows,  shall  be  construed  to 
require  any  natural  person  to  furnish  to  the  Government  any  nec- 
essaries held 'by  him  and  reasonably  required  for  consumption  or 
use  by  himself  and  dependents,  nor  shall  any  person,  firm,  corpora- 
tion, or  association  b^e  required  to  furnish  to  the  Government  any 
Supp.U.S.CoifP.*19— 43  (673) 
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sieed  necessary  for  the  seeding  of  land*  owned,  leased,  or  cultivated 
by  them,    f 40  Stat.  279.) 

See  note  tx>  §  3115  %e,  ante. 

§  ailSVaj.  (Act  Aug.  10;  1917,  c.  53,  §  11.)  Purchase  and  sale  of 
wheat,  flour,  meal,  beans  and  potatoes. 
The  President  is  authorized  from  time  to  time  to  purchase,  to 
store,  to  provide  storage  facilities  for,  and  to  sell  for  cash  at  reason- 
able prices,  wheat,  flour,  meal,  beans,  and  potatoes :  Provided,  That 
if  any  minimum  price  shall  .have  been  theretofore  fixed,  pursuant  to 
the  provisions  of  section  fourteen  of  this  Act,  then  the  price  paid 
for  any  such  articles  so  purchased  shall  not  be  less  than  such  mini- 
mum price.  Any  moneys  received  by  the  United  States  from  or  in 
connection  with  the  disposal  by  the  United  States  of  necessaries 
under  this  section  may,  in  the  discretion  of  the  President,  be  used 
as  a  revolving  fund  for  further  carrying  out  the  purposes  of  this 
section.  Any  balance  of  such  moneys  not  used  as  part  of  such  re- 
volving fund  shall  be  covered  into  the  Treasury  as  miscellaneous 
receipts.    (40  Stat.  279.) 

See  note  to  §  3115  V^e,  ante. 

§  SllSVsjj.  (Act  Aug.  10,  1917,  c.  53,  §  12.)  Same;  requisition  and 
operation  of  factories,  packing  houses,  oil  pipe  lines,  or  mines. 
Whenever  the  President  shall  find  it  necessary  to  secure  an  ade- 
quate supply  of  necessaries  for  the  support  of  the  Army  or  the 
maintenance  of  the  Navy,  or  for  any  other  public  use  connected 
with  the  common  defense,  he  is  authorized  to  requisition  and  take 
over,  for  use  or  operation  by  the  Government,  any  factory,  packing 
house,  oil  pipe  line,  mine,  or  other  plant,  or  any  part  thereof,  in  or 
through  which  any  necessaries  are  or  may  be  manufactured,  pro- 
duced, prepared,  or  mined,  and  to  operate  the  same.  Whenever  the 
President  shall  determine  that  the  further  use  or  operation  by  the 
Government  of  any  such  factory,  mine,  or  plant,  or  part  thereof,  is 
not  essential  for  the  national  security  or  defense,  the  same  shall  be 
restored  to  the  person  entitled  to  the  possession  thereof.  The  Unit- 
ed States  shall  make  just  compensation,  to  be  determined  by  the 
President,  for  the  taking  over,  use,  occupation,  and  operation  by  the 
Government  of  any  such  factory,  mine,  or  plant,  or  part  thereof.  If 
the  compensation  so  determined  be  unsatisfactory  to  the  person  en- 
titled to  receive  the  same,  such  person  shall  be  paid  seventy-five  per 
centum  of  the  amount  so  determined  by  the  President,  and  shall  be 
entitled  to  sue  the  United  States  to  recover  such  further  sum  as, 
added  to  said  seventy-five  per  centum,  will  make  up  such  amount  as 
will  be  just  compensation,  in  the  manner  provided  by  section  twen- 
ty-four, paragraph  twenty,  and  section  one  hundred  and  forty-five 
of  the  Judicial  Code.  The  President  is  authorized  to  prescribe  such 
regulations  as  he  may  deem  essential  for  carrying  out  the  purposes 
of  this  section,  including  the  operation  of  any  such  factory,  mine,  or 
plant,  or  part  thereof,  the  purchase,  sale,  or  other  disposition  of  ar- 
ticles used,  manufactured,  produced,  prepared,  or  mined  therein, 
aiid  the  employment,  control,  and  compensatiob  of  employees.  Any 
moneys  received  by  the  United  States  from  or  in  connection  with 
the  use  or  operation  of  any  such  factory,  mine,  or  plant,  or  part 
thereof,  may,  in  the  discretion  of  the  President,  be  used  as  a  revolv- 
ing fund  for  the  purpose  of  the  continued  use  or  operation  of  any 
such  factory,  mine,  or  plant,  or  part  thereof,  and  the  accounts  of 
each  such  factory,  mine,  plant,  or  part  thereof,  shall  be  kept  sepa- 
rate and  distinct.  Any  balance  of  such  moneys  not  usW  as  part  of 
such  revolving  fund  shall  be  paid  into  the  Treasury  as  miscellane- 
ous receipts.  (40  Stat.  279.) 
See  note  to  §  3115V^e,  ante. 
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§  SllSVsk.     (Act  Aug.  10,  1917,  c.  53,  §  13.)    Regulations  to  pre- 
vent "evil  practices.'' 

Whenever  the  President  finds  it  essential  in  order  to  prevent  un- 
due enhancement,  depression,  or  fluctuation  of  prices  of,  or  in  or- 
der to  prevent  injurious  speculation  in,  or  in  order  to  prevent  unjust 
market  manipulation  or  unfair  and  misleading  market  quotations  of 
the  prices  of  necessaries,  hereafter  in  thi§  section  called  evil  practic- 
es, he  is  authorized  to  prescribe  such  re^^ulations  governing,  or  may 
either  wholly  or  partly  prohibit,  operations,  practices,  and  transac- 
tions at,  on,  in,  or  under  the  rules  of  any  exchange,  board  of  trade, 
Of  similar  institution  or  place  of  business  as  he  may  find  essential 
in  order  to  prevent,  correct,  or  remove  such  evil  practices.  Such 
regulations  may  require  all  persons  coming  within  their  provisions 
to  keep  such  records  and  statements  of  account,  and  may  require 
such  persons  to  make  such  returns,  verified  under  oath  or  other- 
wise, as  will  fully  and  correctly  disclose  all  transactions  at,  in,  or 
on,  or  under  the  rules  of  any  such  exchange,  board  of  trade,  or  simi- 
lar institution  or  place  of  business,  including  the  making,  execution, 
settlement,  and  fulfillment  thereof.  He  may  also  require  all  per- 
sons acting  in  the  capacity  of  a  clearing  house,  clearing  association, 
or  similar  institution,  for  the  purpose  of  clearing,  settling,  or  ad- 
justing transactions  at,  in,  or  on,  or  under  the  rules  of  any  such  ex- 
change, board  of  trade,  or  similar  institution  or  place  of  business,  to 
keep  such  records  and  to  make  such  returns  as  will  fully  and  cor- 
rectly disclose  all  facts  in  their  possession  relating  to  such  transac- 
tions, and  he  may  appoint  agents  to  conduct  the  investigations  nec- 
essary to  enforce  the  provisions  of  this  section  and  all  rules  and 
regulations  made  by  him  in  pursuance  thereof,  and  may  fix  and  pay 
the  compensation  of  such  agents.  Any  person  who  willfully  violates 
any  regulation  made  pursuant  to  this  section,  or  who  knowingly 
engages  in  any  operation,  practice,  or  transaction  prohibited  pursu- 
ant to  this  section,  or  who  willfully  aids  or  abets  any  such  violation 
or  any  such  prphibited  operation,  practice,  or  transaction,  shall,  up- 
on conviction  thereof,  be  punished  by  a  fine  not  exceeding  $10,000 
or  by  imprisonment  for  not  more  than  four  years,  or  both.  (40 
Stat.  280.) 

See  note  to  S  3115^  e,  ante. 

§  aiisygkk.  (Act  Aug.  10,  1917,  c.  53,  §  14.)  Stimulation  of  pro- 
duction of  wheat;  guaranteed  price. 
Whenever  the  President  shall  find  that  an  emergency  exists  re- 
quiring stimulation  of  the  production  of  wheat  and  that  it  is  essen- 
tial that  the  producers  of  wheat,  produced  within  the  United  States, 
shall  have  the  benefits  of  the  guaranty  provided  for  in  this  section, 
he  is  authorized,  from  time  to  time,  seasonably  and  as  far  in  ad- 
vance of  seeding  time  as  practicable,  to  determine  and  fix  and  to 
give  public  notice  of  what,  under  specified  conditions,  is  a  reasona- 
ble guaranteed  price  for  wheat,  in  order  to  assure  such  producers 
a  reasonable  profit.  The  President  shall  thereupon  fix  such  guar- 
anteed price  for  each  of  the  official  grain  standards  for  wheat  as  es- 
tablished under  the  United  States  grain  standards  Act,  approved 
August  eleventh,  nineteen  hundred  and  sixteen.  The  President 
shall  from  time  to  ti;ne  establish  and  promulgate  such  regulations 
as  he  shall  deem  wise  in  connection  with  such  guaranteed  prices, 
and  in  particular  governing  conditions  of  delivery  and  payment,  and 
differences  in  price  for  the  several  gtandgird  grades  in  the  principal 
primary  markets  of  the  United  States,  adopting  number  one  north- 
ern spring  or  its  equivalent  at  the  principal  interior  primary  mar- 
kets as  the  basis.  Thereupon,  the  Government  of  the  United  States 
hereby  guarantees  every  producer  of  wheat  produced  within  the 
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United  States,  that,  upon  compliance  by  him  with  the  regulati 
prescribed,  he  shall  receive  for  any  wheat  produced  in  reliance  u 
this  guarantee  within  the  period,  not  exceeding  eighteen  mon 
prescribed  in  the  notice,  a  price  not  less  than  the  guaranteed  p 
therefor  as  fixed  pursuant  to  this  section.  In  such  regulations 
President  shall  prescribe  the  terms  and  conditions  upon  which 
such  producer  shall  be  entitled  to  the  benefits  of' such  guara: 
The  guaranteed  prices  for  the  several  standard  grades  of  wheat 
the  crop  of  nineteen  hundred  and  eighteen,  shall  be  based  u 
number  one  northern  spring  or  its  equivalent  at  not  less  than  $2 
bushel  at  the  principal  interior  primary  markets.  This  guara 
shall  not  be  dependent  upon  the  action  of  the  President  under 
first  part  of  this  section,  but  is  hereby  made  absolute  and  shall 
binding  until  May  first,  nineteen  hundred  and  nineteen.  W 
the  President  finds  that  the  importation  into  the  United  State; 
any  wheat  produced  outside  of  the  United  States  materially 
hances  or  is  likely  materially  to  enhance  the  liabilities  of  the  l/n 
States  under  guaranties  of  prices  therefor  made  pursuant  to 
section,  and  ascertains  what  rate  of  duty,  added  to  the  then  exist 
rate  of  duty  on  wheat  and  to  the  value  of  wheat  at  the  time  of 
portation,  would  be  sufficient  to  bring  the  price  thereof  at  which 
ported  up  to  the  price  fixed  therefor  pursuant  to  the  foregoing  ] 
visions  of  this  section,  he  shall  proclaim  such  facts,  and  therea 
there  shall  be  levied,  collected,  and  paid  upon  wheat  when  impo) 
in  addition  to  the  then  existing  rate  of  duty,  the  rate  of  duty  so 
certained;  but  in  no  case  shall  any  such  rate  of  duty  be  fixed  al 
amount  which  will  effect  a  reduction  of  the  rate  of  duty  upon  wl 
under  any  then  existing  tariff  law  of  the  United  States.  For 
purpose  of  making  any  guaranteed  price  effective  under  this  seel 
or  whenever  he  deems  it  essential  in  order  to  protect  the  Govi 
ment  of  the  United  States  against  material  enhancement  of  its 
bilities  arising  out  of  any  guaranty  under  this  section,  the  Pr 
dent  is  authorized  also,  in  his  discretion,  to  purchase  anv  wl 
for  which  a  guaranteed  price  shall  be  fixed  under  this  section, 
to  hold,  transport,  or  store  it,  or  to  sell,  dispose  of,  and  deliver 
same  to  any  citizen  of  the  United  States  or  to  a^  Government 
gaged  in  war  with  any  country  with  which  the  Government  of 
United  States  is  or  may  be  at  war  or  to  use  the  same  as  supplies 
any  department  or  agency  of  the  Government  of  the  United  Sta 
Any  moneys  received  by  the  United  States  from  or  in  conned 
with  the  sale  or  disposal  of  wheat  under  this  section  may,  in 
discretion  of  the  President,  be  used  as  a  revolving  fund  for  furt 
carrying  out  the  purposes  of  this  section.  Any  balance  of  s 
moneys  not  used  as  part  of  such  revolving  fund  shall  be  cove 
into  the  Treasury  as  miscellaneous  receipts.  (40  Stat.  281.) 
See  note  to  %  ■iUa'^e,  ante. 

Proclamation   issued   under   this   section,   dated   February   21,   1918,   aa 
lows,  omitting  formal  portions; 

"Now,  therefore,  I.  Woodrow   Wilson.  President  of  the  United  StatM.  b,v 

tae.of  the  powers  conferred  upon  me  b;  said  Act  of  CongreBS,  and  especial] 

section  14  tbereof,  do  hereby  tind  that  an  emergency  eiiBts  requiring  stin 

tion  of  the  production  of  wheat,  and  that  it  is  eBSeutial  that  the  produce) 

wheat  produced  within  the  United  IStates  shall  have  the  benefits  of  the  ! 

antee  provided  for  in  said  section ;    and,  in  order  to  make  effective  the  e 

antee  by  Consress  for  the  crop  of  nineteen  hundred  and  eightecD  and  tc 

sure  such  producers  a  reasonable  protit,  I  do  hereby  determine   and  fii, 

give  public  notice  of  reasonable  guaranteed  prices  for  No.  1  Northern  S[ 

wheat  and  its  equivalents  at  the  respective  principal  primacy  markets  aa 

lows,  to  wit:  , 

"Chicago,  Illinois,  Two  Dollars  and  Twenty  Cento  (f2.'M)  per  bushel ; 

"Omaha,  Nebraska,  Two  Dollars  and  Fifteen  Cents  (S2.15)  per  bushel; 

"Kansas  City,  Missouri.  Two  Dollars  and  Fifteen  Cents  ($2.15)  per  bur 

"at.  Louis,  Missouri,  Two  Dtdlars  and  Eighteen  Cents  (JSLIS)  per  but 
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'^Minneapolis,  Minnesota,  Two  Dollars  and  Seventeen  Gents  ($2.17)  per 
bushel ;  • 

"Duluth»  Minnesota,  Two  Dollars  and  Seventeen  Cents  ($2.17)  per  bushel; 
\         ,  "New  York,  New  York.  Two  DoUars  and  Twenty-eight  Cents  ($2.28)  per 

'  bushel ;  ^ 

j*'  "Philadelphia,  Pennsylvania,  Two  Dollars  and  Twenty-seven  Cents  ($2.27) 

per  bushel ; 

"Baltimore,  Maryland,  Two  Dollars  and  Twenty-seven  Cents  ($2.27)  per 
bushel  ; 

"Newport  News,  Virginia,  Two  Dollars  and  Twenty-seven  Cents  ($2.27)  per 
bushel ; 

"Charleston,  South  Carolina,  Two  Dollars  and  Twenty-seven  Cents  ($2.27) 
per  bushel; 

"Savannah,  Georgia,  Two  Dollars  and  Twenty-iseven  Cents  ($2.27)  per 
bushel ;  f 

"Portland,  Oregon,  Two  Dollars  and  Five  Cents  ($2.05)  per  bushel; 

"Seattle,  Washington,  Two  Dollars  and  Five  Cents  ($2.05)  per  bushel ; 

"San  Francisco,  California,  Two  Dollars  and  Ten  Cents  ($2.10)  per  bushel ; 

"Los  Angeles,  California,  Two  Dollars  and  Ten  Cents  ($2.10)  per  bushel; 

"Galveston,  Texas,  Two  Dollars  and  Twenty  Cents  ($2.20)  per  bushel; 

"New  Orleans.  Louisiana.  Two  Dollars  and  Twenty  Cents  ($2.20)  per  bushel ; 

"Salt  Lake  City,  Utah,  Two  Dollars  ($2.00)  per  bushel; 

"Great  Falls,  Montana,  Two  Dollars  ($2.00)  per  bushel ; 

"Spokane,  Washington,  Two  Dollars  ($2.00)  per  bushel; 
Pooatello,  Idaho,  Two  Dollars  ($2.00)  per  bushel ; 
Fort  Worth,  Texas,  Two  Dollars  and  Nine  Cents  ($2.09)  per  bushel ; 
Oklahoma  City,  Oklahoma,  Two  Dollars  and  Ii^ve  Cents  ($2.05)  per  bushel ; 
Wichita,  Kansas,  Two  Dollars  and  Eight  Cents  ($2.08)  per  bushel, 
and  that  the  guaranteed  price  for  the  other  grades  established   under  the 
United  States  Grain  Standards  Act  approved  August  11,  1916,  based  on  said 
price  for  No.  1  Northern  Spring  wheat  at  the  respective  principal  primary 
markets  of  'the  United  States  above  mentioned,  will  assure  the  producers  of 
wheat  produced  within  the  United  States  a  reasonable  profit;    the  guaranteed 
prices  in  the  principal  primary  markets  above  mentioned  being  fixed  by  adopt- 
ing No.  1  Northern  Spring  wheat  or  its  equivalents  at  the  principal  interior 
markets,  as  the  basis. 

"For  the  purposes  of  such  guaranty  only,  I  hereby  fix  the  guaranteed  prices 
at  the  respective  principal  primary  markets  above  mentioned  for  the  following 
grades  of  wheat,  to  wit:  No.  1  Northern  Spring,  No.  1  Hard  Winter,  No.  1 
Red  Winter,  No.  1  Durum,  No.  1  Hard  White.  The  guaranteed  prices  at  tho 
respective  principal  "primary  markets  aforesaid  of  all  other  grades  of  wheat 
established  under  the  United  States  Grain  Standards  Act  approved  August  11, 
1916,  shall  be  based  on  the  above  guaranteed  prices  and  bear  just  relation 
thereto. 

'^he  sums  thus  determined  and  fixed  are  guaranteed  by  the  Government  of 
the  United  States  at  the  respective  principal  primary  markets  of  the  United 
States  above  mentioned,  to  every  producer  of  wheat  of  any  grade  so  established 
under  the  United  States  Grain  Standards  Act,  upon  the  condition  that  said 
wheat  is  harvested  in  the  United  States  during  the  year  1918,  and  offered  for 
sale  before  the  first  day  of  June,  1919,  to  such  agent  or  employee  of  the  United 
States,  or  other  person  as  may  be  hereafter  designated,  at  any  one  of  the 
above-mentioned  cities,  which  are,  for  the  purposes  of  this  Act.  hereby  de- 
clared to  be  the  principal  primary  markets  of  the  United  States,  and  provided 
that  such  producer  complies  with  all  regulations  which  may  be  hereafter  pro- 
mulgated in  regard  to  said  guaranty  by  the  President  of  the  United  States.'* 

Further  proclamation,  issued  under  this  section,  dated  September  2,  1918, 
as  follows,  omitting  formal  portions: 

"Now  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States,  by 
virtue  of  the  powers  conferred  upon  me  by  said  Act  of  Congress,  and  espe- 
cially, by  section  14  thereof,  do  hereby  find  that  an  emergency  exists  requir- 
ing stimulation  of  the  production  of  wheat,  and  that  it  is  essential  that  the 
producers  of  wheat  produced  within  the  United  States  shall  have  the  benefits 
of  the  guarantee  provided  for  in  said  section ;  and,  in  order  to  make  effective 
the  guarantee  by  Congress  for  the  crop  of  nineteen  hundred  and  nineteen  and 
to  assure  such  producers  a  reasonable  profit,  I  do  hereby  determine  and  fix, 
and  give  public  notice  of  reasonable  guaranteed  prices  for  No.  1  Northern  Spring 
wheat  and  its  equivalents  at  the  respective  principal  primary  markets  as  fol- 
lows, to-wit: 

"New  York,  New  York,  Two  Dollars  and  Thirty-Nine  and  a  Half  Cents 
($2.39%)  per  bushel. 

* 'Philadelphia,  Pennsylvania,  Two  Dollars  and  Thirty-Nine  Cents  ($2.39) 
per  bushel. 

"Baltimore,  Maryland,  Two  DoUars  and  Thirty-Eight  and  Three-Quarter 
Cents  ($2.38%)  per  bushel. 

(677) 


§  31151^kk  WATIOMAL  DEFBW8B  (Tit.  17i 

"Newport  News,  Virginia,  Two  DoUnra  and  Thirty-Eigbt  mud  Three-Qasrtei 

Cents  ($2.38%)  per  bushel. 

"Duluth,  Minnesota,  Two  DoUan  and  Twenty-Two  and  One-Half  Centi 
«2.22i4)  per  bushel. 

'■Minneapolis,  Minnesota,  Two  Dollars  and 'Twenty-One  and  One-Half  Oenb 
(¥2.211^)  per  bushel. 
"Chicago,  Illinois,  Two  Dollars  and  Twenty-Six  Cents  ($2.26)  per  busbel. 
"St,  Louis,  MiBBOuri,  Two  Dollars  and  Twenty-Four  Cents  (*2.24)  per  basbel 
"KdnsBs  City,  MisBOuri,  Two  Dollars  and  Eighteen  Cents  (J2.18)  per  bushel 
"Omaha,  Nebraska,  Two  Dollars  and  Blghteen  Cents  (S2.1S)  per  bushel. 
"New  Orleans,  Louisiana,  Two  DoUara  and  Twenty-Eight  Cents  (S2Ji8)  p« 
bushel. 
"Galveston,  Teias.  Two  Dollars  and  Twenty-Eight  Cents  ($2.28)  per  bnshel 
•Tacoma,  Washington.  Two  Dollars  and  Twenty  Cents  ((2.20)  per  biisbel, 
"Seattle.  Washington,  Two  DoUars  and  Twenty  Gents  (f2.20)  per  busheL 
"Portland,  Oregon,  Two  DoUars  and  Twenty  C^ts  ({2.20}  per  bushel. 
"Astoria.  Oregon,  Two  Dollars  and  Twenty  Cents  (S2.20)  per  bashel, 
"San   Frencisco,    California,   Two   DoUars   and   Twenty   Cents   ($2.2(>)   pe 
busbel. 
"Los  Angeles,  California,  Two  Dollars  and  Twenty  Cents  ($2.20)  per  bnahel 
"Salt  Lake  City,  Utah,  Two  Dollars  «2JXI|  per  buahel. 
"Great  FaUs.  Montana,  Two  Dollars  ($2.00)  per  bushel 
^  "Pocatello.  Idaho,  Two  ttatlars  (S2.00)  per  busbel. 

"Spokane,  Washington,  Two  Dollars  (52.00)  per  bushel. 
"And  that  the  guaranteed  price  for  the  other  grades  established  under  th 
United  States  Grain  Standards  Act  approved  August  11,  1916,  based  on  saii 
price  for  No.  1  Northern  Spring  wheat  at  the  respective  principal  primar; 
markets  of  the  United  States  above  mentioned,  will  assure  tbe  produeera  o 
wheat  produced  witbin  tbe  United  States  a  reasonable  profit;  tbe  guarantee- 
prices  in  the  principal  primary  markets  above  mentioned  being  fixed  by  adoptinj 
No.  1  Northern  Spring  wheat  or  its  equivalents  at  the  principal  interior  mai 
keCs.  as  tbe  basis. 

"For  the  purposes  of  such  guaranty  only,  I  hereby  fix  the  guaranteed  price 
at  the  respective  principal  primary  markets  above  mentioned  for  tbe  foUowini 
grades  of  wheat,  to-wit:  No.  1  Northern  Spring.  No.  1  Hard  Winter,  No.  1  Bo 
Winter,  No.  1  Durum,  No.  1  Hard  White.  The  guaranteed  prices  at  the  re 
spective  principal  primary  markets  aforesaid  of  all  other'grades  of  wheat  estst 
lisbed  under  tbe  United  States  Grain  Standanls  Act  approved  August  11,  181f 
Shalt  be  based  on  the  above  guaranteed  prices  and  bear  just  relation  thereto. 

"Tbe  sums  thus  determined  and  fixed  are  gtinrauteed  by  tbe  Government  o 
tbe  United  States  ot  the  respective  principal  primary  markets  of  tbe  linitp 
States  above  mentioned,  to  every  producer  of  wheat  of  any  grade  so  eatabliahei 
under  tbe  United  States  Grain  Standards  Act,  upon  the  condition  tliat  sati 
wheat  is  harvested  in  tbe  United  States  during  the  year  1919,  and  offered  fo 
sale  before  tbe  first  day  of  June,  1020,  to  such  agent  or  employ^  of  the  Unite 
States,  or  other  person  as  may  be  hereafter  designated,  at  any  one  of  the  abovf 
mentioned  cities,  which  are  hereby  declared  to  bt  the  principal  primary  market 
ot  the  United  States,  and  provided  that  such  producer  complies  with  all  regu 
lations  which  may  be  bereafter  promulgated  in  regard  to  said  guaranty  by  th 
President  of  the  United  States." 

§  SllSVgkkd).  (Act  March  4,  1919,  c.  125,  §  1.)     Guaranteed  pric 
of  wheat ;  powers  conferred. 
By  reason  of  the  emergency  growing  out  of  the  war  with  Gei 
many  and  in  order  to  carry  out  the  guaranties  made  to  producer 

of  wheat  of  the  crops  of  nineteen  hundred  and  eighteen  and  nine 
teen  hundred  and  nineteen  by  the  two  proclamations  of  the  Pres 
ident  of  the  United  States  dated,  respectively,  the  twenty-first  da 
of  February,  nineteen  hundred  and  eighteen,  and  the  second  da; 
of  September,  nineteen  hundred  and  eighteen,  pursuant  to  sectio 
fourteen  of  "An  Act  to  provide  further  for  the  national  security  an 
defense  by  encouraging  the  production,  conserving  the  supply,  an 
controlling  the  distribution  of  food  products  and  fuel,"  approve 
August  tenth,  nineteen  hundred  and  seventeen,  and  to  protect  th 
United  States  against  undue  enhancement  of  its  liabilities  unde 
said  guaranties,  the  instrumentalities,  means,  methods,  power,  an 
thorities,  duties,  obligations,  and  prohibitions  hereinafter  set  fort 
are  created,  established,  conferred,  and  prescribed.  (40  Stat.  1348. 
This  section,  and  the  ten  sectiona  next  following,  are  an  act  entitled  "A 
^t  to  enable  the  President  to  carry  out  the  price  guaranties  made  to  prodocei 
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of  wheat  of  the  crops  of  nineteen  hundred  and  eighteen  and  nineteen  hundred 
and  nineteen  and  to  protect  the  United  States  against  undue  enhancement  of  its 
liabilities  tliereunder/'  cited  above,  except  a  part  of  section  six  thereof  which 
amends  the  Cotton  Futures  Act  (see  post,  ||  6809e,  6309ee,  6300i). 

§  3115y8kk(2).  (Act  March  4,  1919,  c.  125,  §  2.)     Same;   regula- 
tions ;   agencies. 
In  carrying  out  the  provisions  of  this  Act,  the  President  is  au- 
thorized to  make  such  regulations  and  issue  such  orders  as  may  be 
necessary,  to  enter  into  any  voluntary  arrangements  or  agreements, 
to  use  any  existing  agency  or  agencies,  to  accept  the  services  of 
any  person  without  compensation,  to  cooperate  with  any  agency  or 
person,  to  utilize  any  department  or  agency  of  the  Government,  in- 
cluding  the    Food   Administration   Grain    Corporation,    and    to    co- 
ordinate their  activities  so  as  to  avoid  any  preventable'  loss  or 
duplication  of  effort  or  funds.     (40  Stat.  1348.) 
See  note  to  i  3115^kk(l),  ante. 

§  3115y8kk(3).  (Act  March  4,  1919,  c.  125,  §  3.)     Same;  purchase 
of  wheat  crops;  determination  of  price  to  be  paid. 
Whenever  the  President  shall  find  it  essential,  in  order  to  carry 
out  the  guaranties  aforesaid  or  to  protect  the  United  States  against 
Undue  enhancement  of  its  liabilities  thereunder,  he  is  authorized  to 
buy,  or  contract  for  the  purchase  of,  wheat  of  said  crops  of  nine- 
J^^n  hundred  and  eighteen  and  nineteen  hundred  and  nineteen  at 
jT^  places  designated  for  the  delivery  of  the  same  by  the  Presi- 
^Cnt's  proclamations  or  such  other  places  as  he  may  designate, 
IOj"  cash  at  the  said  guaranteed  prices  and  he  is  authorized  there- 
after to  buy  or  contract  for  the  purchase  of,  for  cash,  or  sell,  con- 
sigTi,  or  contract  for  the  sale  of,  for  cash  or  on  credit,  wheat  of  the 
said   crops  of  nineteen  hundred  and  eighteen  and  nineteen  hundred 
and    nineteen  and  flour  produced  therefrom  at  the  said  guaranteed 
prices  or  at  such  other  prices  and  on  such  terms  or  conditions  as 
''^ay  be  necessary  to  carry  out  the  purposes  of  this  Act  and  to  en- 
able   the  people  of  the  United  States  to  purchase  wheat  products 
j^.  a.    reasonable  price;    to  make  reasonable  compensation   for  han- 
^^^g".  transportation,  insurance,  and  other  charges  with  respect  to 
^heat  and  wheat  flour  of  said  crops,  and  for  storage  thereof  in 
elevators,  on  farms,  and  elsewhere;    to  take  such  steps,  to  make 
^^^h   arrangements,  and  to  adopt  such  methods  as  may  be  neces-* 
sarjr    to  maintain  and  assure  an  adequate  and  continuous  flow  of 
^heat  and  wheat  flour  in  the  channels  of  trade,  including  the  pro- 
^^ction  or  indemnification  of  millers,  wholesalers,  jobbers,  bakers, 
^nd    retail  merchants  who  purchase  in  carload  lots  against  actual 
loss    by  them  on  accouAt  of  abnormal  fluctuations  in  the  price  of 
^h^at  and  wheat  flour  of  said  crops  due  to  the  action  of  the  Gov- 
^^rnent;  to  borrow  such  sums  of  money  as  may  be  secured  by  the 
Property  or  other  assets  acquired  under  this  Act ;  to  lease  and  uti- 
"2e  storage  facilities  for,  and  to  store,  such  wheat  and  wheat  flour ; 
^nd  to  requisition  storage  facilities  therefor.    He  shall  ascertain  and 
^^y  a  just  compensation  for  facilities  so  requisitioned.    If  the  com- 
pensation so  ascertained  by  the  President  be  not  satisfactory  to  the 
I^^rson  entitled  to  receive  the  same,  such  person  shall  be  paid  sev- 
^3^^y-five  per  centum  of  such  amount  and  shall  be  entitled  to  sue 
*^^  United  States  to  recover  suqh  further  sum  as,  added  to  said 
^eventy-five  per  (;entum,  will  make  up  such  amount  as  will  be  just 
^^nipensation  for  such  facilities ;  and  jurisdiction  is  hereb;^  confer- 
^^d  on  the  United  States  district  courts  to  hear  and  determine  all 
^^^h  controversies.     (40  Stat.  1348.) 
See  note  to  |  3115%kk(l),  ante. 
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§  3115y8kkC4).  (Act  March  4,  1919,  c.  125,  §  4.)  Same;  evil  prac- 
tices; regulations  respecting;  offenses. 
Whenever,  the  President  shall  find  that  operations,  practices,  or 
transactions,  at,  on,  in,  or  under  the  rules  of  any  exchange,  board 
of  trade,  or  similar  institution  or  place  of  business  cause  or  are 
likely  to  cause  unjust  market  manipulation,  or  unfair  and  mislead- 
ing market  quotations,  or  undue  depression  or  fluctuation  of  the 
prices  of,  or  injurious  speculation  in,  wheat  or  wheat  flour,  here- 
after in  this  section  called  evil  practices,  calculated  or  likely  to 
enhance  unduly  the  liabilities  of  the  United  States  under  the  said 
guaranties,  he  is  authorized  to  prescribe  such  regulations  govern- 
ing, or  may  either  wholly  or  partly  prohibit,  operations,  practices, 
and  transactions  in  wheat  or  wheat  flour  at,  on,  in,  or  under  the 
rules  of  any  exchange,  board  of  trade,  or  similar  institution  or  place 
of  business  as  he  may  find  essential  in  order  to  prevent,  correct, 
or  remove  such  evil  practices.  Such  regulations  may  require  all 
persons  coming  within  their  provisions  to  keep  such  records  and 
statements  of  account,  and  may  require  such  persons  to  make  such 
returns,  verified  under  oath  or  otherwise,  as  will  fully  and  correctly 
disclose  all  transactions  in  wheat  or  wheat  flour  at,  in,  on,  or  undci 
the  rules  of  any  such  exchange,  board  of  trade,  or  similar  institu- 
tion or  place  of  business,  including  the  making,  execution,  settle- 
ment, and  fulfillment  thereof.  He  may  also  require  all  persons  act- 
ing in  the  capacity  of  a  clearing  house,  clearing  association,  oi 
similar  institution,  for  the  purpose  of  clearing,  settling,  or  adjust- 
ing transactions  in  wheat  or  wheat  flour  at,  in,  on,  or  under  th( 
rules  of  any  such  exchange,  board  of  trade,  or  similar  ihstitutior 
or  place  of  business,  to  keep  such  records  and  to  make  such  re- 
turns as  will  fully  and  correctly  disclose  all  facts  in  their  posses- 
sion relating  to  such  transactions,  and  he  may  appoint  agents  tc 
conduct  all  investigations  necessary  to  enforce  the  provisions  o: 
this  section  and  all  regulations  made  by  him  in  pursuance  thereof 
and  may  fix  and  pay  the  compensation  of  such  agents.  Any  per 
son  who  intentionally  and  willfully  violates  any  regulation  madt 
pursuant  to  this  section,  or  who  knowingly  engages  in  any  opera 
tion.  practice,  or  transaction  prohibited  pursuant  to  this  section 
or  who  intentionally  and  willfully  aids  or  abets  in  such  violation 
or  any  such  prohibited  operation,  practice,  or  transaction,  shall  b< 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  bi 
punished  by  a  fine  not  exceeding  $1,000.  The  President  shall  tak< 
seasonable  steps  to  provide  for  and  to  permit  the  establishment  o 
a  free  and  open  market  for  the  purchase,  sale,  and  handling  o 
wheat  and  wheat  products  upon  the  expiration  of  this  Act.  (4< 
Stat.  1349.) 

See  noie  to  |  3115Kkk{l).  ante. 

§  311SVBkk(5).  (Act  March  4,  1919,  c.  125,  §  5.)     Same;   Ucense: 

for  importation,  exportation,  manufacture,  storage,  or  distxibu 

tion  of  wheat  or  wheat  flour ;  revocation ;  offenses. 

From  time  to  time,  whenever  the  President  shall  find  it  essentia 

to  license  any  business  of  importation,  exportation,  manufacture 

storage,  or  distribution  of  wheat  or  wheat  flour  in  order  to  carr 

into  effect  any  of  the  purposes  of  this  Act,  and  shall  publicly  so  an 

nounce:    Provided,  That  as  between  the  two  articles  mentions 

preferente  shall  be  given  to  the  exportation  of  flour,  except  whe: 

the  public  interest  would,  in  the  judgment  of  the  President,  be  in 

juriously  affected  thereby,  no  person  shall,  after  a  date  fixed  in  th 

announcement,  engage  in  or  carry  on  any  such  business  specifiei 

in  the  announcement  unless  he  shall  secure  and  hold  a  license  is 

sued  pursuant  to  this  section.    The  regulations  prescribed  pursuan 
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to  this  Act  may  include  requirements  with  respect  to  the  issuance 
of  licenses,  systems  of  accounts,  and  the  auditing  of  accounts  to 
be  kept  by  licensees,  submission  of  reports  by  them,  with  or  with- 
out oath  or  affirmation,  and  the  entry  and  inspection  by  the  Presi- 
dent's duly  authorized  agents  of  the  places  of  business  of  licensees. 
It  shall  be  unlawful  for  any  licensee  to  engage  in  any  unfairly  dis- 
criminatory or  deceptive  practice  or  device,  or  to  make  any  unjust 
or  unreasonable  rate,  commission;  or  charge,  or  to  exact  an  unrea- 
sonable profit  or  price,  in  handling  or  dealing  in  or  with  wheat, 
wheat  flour,  bran,  and  shorts.    Whenever  the  President  shall  find 
that  any  practice,  device,  rate,  commission,  charge,  profit,  or  price 
of  any  licensee  is  unfairly  discriminatory,  deceptive,  unjust,  or  un- 
reasonable, and  shall  order  such  licensee,  within  a  reasonable  time 
fixed  in  the  order,  to  discontinue  the  same,  unless  such  order,  which 
shall  recite  the  facts  found,  is  revoked  or  suspended,  such  licensee 
shall,  within  the  time  prescribed  in  the  order,  discontinue  such  un- 
fairly discriminatory,  deceptive,  unjust,  or  unreasonable  practice, 
device,  rate,  commission,  eharge,  profit,  or  price.     The  President 
^^y,  in  lieu  of  any  such  unfairly  discriminatory,  deceptive,  unjust, 
^^  unreasonable  practice,  device,  rate,  commission,  charge,  profit, 
^'"  price,  find  what  is  a  fair,  just,  or  reasonable  practice,  device, 
jf^*^,  commission,  charge,  profit,  or  price,  and  in  any  proceeding^ 
j^^Ught  in  any  court  such  order  of  the  President  shall  be  prima 
ijcie   evidence.     Any  person  who,  without  a  license  issued  pur- 
suSLTit  to  this  section,  or  whose  license  shall  have  been  suspended 
or   revoked  after  opportunity  to  be  heard  has  been  afforded  him, 
intentionally  and  knowingly  engages  in  or  carries  on  any  business 
for  -which  a  license  is  required  under  this  section,  or  intentionally 
and  willfully  fails  or  refuses  to  discontinue  any  unfairly  discrim- 
inatory, deceptive,  unjust,  or  unreasonable  practice,  device,  rate, 
commission,  charge,  profit,  or  price,  in  accordance  with  the  re- 
quirement of  an  order  issued  under  this  section,  or  intentionally 
^tid  willfully  violates  any  regulation  prescribed  under  this  Act, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  be  punished  by  a  fine  not  exceeding  $1,000:  Provided,  That 
this  section  shall  not  apply  to  any  farmer  or  cooperative  associa- 
tion of  farmers  or  othcx  person  with  respect  to  the  products  of 
any  farm  or  other  land  owned,  leased,  or  cultivated  by  him,  nor  to 
any  common  carrier.     (40  Stat.  1350.) 
See  note  to  S  3115^kk(l),  ante. 

§  3115i/8kk(6).  (Act  March  4,  1919,  c.  125,  ^  6.)  Same;  reguia- 
tion  of  importation  or  exportation  of  wheat  or  wheat  flour ;  of- 
fenses; duties  on  imports. 
Whenever  the  President  shall  find  it  essential  in  carrying  out  the 
guaranties  aforesaid,  or  to  protect  the  United  States  against  un- 
due enhancement  of  its  liabilities  thereunder,  and  shall  make  proc- 
lamation thereof,  it  shall  be  unlawful  to  import  into  the  United 
States  from  any  country  named  in  such  proclamation,  or  to  ex- 
port from  or  ship  from  or  take  out  of  the  United  States  to  any 
country  named  in  such  proclamation,  wheat,  semolina,  or  wheat 
flour,  except  at  such  time  or  times,  and  under  such  regulations  or 
orders,  and  subject  to  such  limitations  and  exceptions  as  the  Pres- 
ident shall  prescribe,  until  otherwise  ordered  by  the  President  or 
by  Congress:  Provided,  That  no  preference  shall  be  given  to  the 
ports  of  one  State  over  those  of  another.  Any  person  who  shall 
import,  export,  ship,  or  take  out  of  the  United  States,  or  attempt 
to  import,  export,  ship,  or  take  out  of  the  United  States,  any  wheat, 
semolina,  or  wheat  flour  in  violation  of  this  section  or  of  any  reg- 
ulation or  order  made  hereunder,  shall  be  deemed  guilty  of  a  mis- 
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demeanor,  and,  upon  conviction  thereof  be  punished  by  a  fine  not 
exceeding  $1,000:  Provided  further,  That  when  the  President  finds 
that  the  importation  into  the  United  States  of  any  wheat,  semo- 
lina, or  wheat  flour  produced  outside  of  the  United  States  mate- 
rially enhances  or  is  likely  materially  to  enhance  the  liabilities  of 
the  United  States  under  guaranties  of  prices  therefor  made  pur- 
suant to  law,  and  ascertains  what  rate  of  duty,  added  to  the  then 
existing  rate  of  duty  on  wheat  and  to  the  value  of  wheat,  semolina, 
or  wheat  flour  at  the  time  of  importation,  would  be  sufficient  to 
bring  the  price  thereof  at  which  imported  up  to  the  price  fixed 
or  prevailing  under  the  direction  of  the  President  under  or  pur- 
suant to  this  Act,  he  shall  proclaim  such  facts,  and  thereafter 
there  shall  be  levied,  collected,  and  paid  upon  wheat,  semolina,  or 
wheat  flour  when  imported  in  addition  to  the  then  existing  rate 
of  duty  the  rate  of  duty  so  ascertained ;  but  in  no  case  shall  any 
such  rate  of  duty  be  fixed  at  an  amount  which  will  effect  a  re- 
duction of  the  rate  of  duty  upon  wheat,  semolina,  or  wheat  flour 
under  any  then  existing  tariff  law  of  thfe  United  States.  (40  Stat. 
1350.) 

See  note  to  f  3115%kk(l),  ante. 

§  3115V8kk(7).  (Act  March  4,  1919,  c.  125,  §  7.)  Same;  false  state- 
ments ;  interference  with  enforcement  of  act. 
Any  person  who  intentionally  and  knowingly  makes  any  false 
statement  or  representation  to  any  officer,  agent,  or  employee  of 
the  United  States  engaged  in  the  performance  of  any  duty  under 
this  Act,  or  falsely  represents  to  any  of  said  persons  that  the  wheat 
he  oflFers  for  sale  was  grown  as  a  part  of  the  nineteen  hundred  and 
eighteen  or  nineteen  hundred  and  nineteen  crops  for  the  purpose 
of  securing  any  of  the  benefits  of  the  aforesaid  guaranties,  or  any 
person  who  willfully  assaults,  resists,  impedes,  or  interferes  with 
any  officer,  agent,  or  employee  of  the  United  States  in  the  execu- 
tion of  any  duty  authorized  to  be  performed  by  or  pursuant  to  this 
Act,  or  any  person  wlio  intentionally  and  knowingly  violates  any 
regulation  issued  pursuant  to  this  Act,  except  as  otherwise  made 
punishable  in  this  Act,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  punished  by  a  fine  not  ex- 
ceeding $1,000.     (40  Stat.  1352.) 

See  note  to  §  3115M(kk(l),  ante. 

■ 

§  3115V8kk(8).  (Act  March  4,  1919,  c.  125,  §  8.)  Same;  appropn 
ation;  revolving  fund. 
For  carrying  out  the  aforesaid  guaranties  and  otherwise  for  the 
purposes  of  this  Act,  there,  is  hereby  appropriated,  out  of  any  mon- 
eys in  the  Treasury  not  otherwise  appropriated,  to  be  available  dur- 
ing the  time  this  Act  is  in  effect,  the  sum  of  $1,000,000,000,  of 
which  not  to  exceed  $3,000,000  may  be  used  for  such  administrative 
expenses,  including  the  payment  of  such  rent,  the  expense,  includ- 
ing postage,  of  such  printing  and  publications,  the  purchase  of 
such  material  and  equipment,  and  the  employment  of  such  per- 
sons and  means,  in  the  District  of  Columbia  and  elsewhere,  as 
the  President  may  deem  essential.  Any  moneys  received  by  the 
United  States  from  or  in  connection  with  the  disposal  by  the 
United  States  of  wheat' or  wheat  flour  under  this  Act  may,  in  the 
discretion  of  the  President,  be  used  as  a  revolving  fund  for  fur- 
ther carrying  out  the  purposes  of  this  Act.  Any  balance  of  such 
moneys  not  used  as  part  of  such  revolving  fund  shall  be  covered 
into  the  Treasury  as  miscellaneous  receipts:  Provided,  That  no 
part  of  this  appropriation  shall  be  used  to  pay  rent  in  f;he  District 
of  Columbia.    (40  Stat.  1352.) 

See  note  to  §  3115%kk(l),  ante. 
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§  3115i/8kk(9).  (Act  March  4,  1919,  c,  125,  §  9.)  Same;  state- 
ments of  receipts  and  disbursements;  report  of  proceedings 
under  act. 
An  itemized  statement,  covering  all  receipts  and  disbursements 
under  this. Act,  shall  be  filed  with  the  Secretary  of  the  Senate  and 
the  Clerk  of  the  House  of  Representatives  on  or  before  the  twen- 
ty-fifth day  of  each  month  after  the  taking  effect  of  this  Act, 
covering  the  business  of  the  preceding '  month,  and  such  state- 
ment shall  be  subject  to  public  inspection.  Not  later  than  the 
expiration  of  sixty  days  after  this  Act  shall  cease  to  be  in  effect  the 
President  shall  cause  a  detailed  report  to  be  made  to  the  Con- 
gress of  all  proceedings  had  under  this  Act.  Such  report  shall, 
in  addition  to  other  matters,  contain  an  account  of  all  persons 
appointed  or  employed,  the  salary  or  compensation  paid  or  allowed 
each,  the  aggregate  amount  of  the  different  kinds  of  property  pur- 
chased or  requisitioned,  the  use  and  disposition  made  of  such  prop- 
erty, and  a  statement  of  all  receipts  and  expenditures,  together 
with  a  statement  showing  the  general  character  and  estimated 
value  of  all  property  then  oii  hand,  and  the  aggregate  amount 
and  character  of  all  claims  against  the  United  States  growing  out 
of  this  Act.  (40  Stat  1353.) 
See  note  to  i  8115^kk(l),  ante. 

§  3115i/8kk(10).  (Act  March  4,  1919,  c.  125,  §  10.)  Same;  defini- 
tions ;  act  of  agent  deemed  act  of  principal. 
Words  used  in  this  Act  shall  be  construed  to  import  the  plural  or 
singular,  as  the  case  demands;  the  word  "person,"  wherever  used 
in  this  Act,  shall  include  individuals,  partnerships,  associations, 
and  corporations.  When  construing  and  enforcing  the  provisions 
Qf  this  Act,  the  act,  omission,  or  failure  of  any  official,  agent,  or 
other  person  acting  for  or  employed  by  any  individual,  partner- 
ship, association,  or  corporation,  within  the  scope  of  his  employ- 
ment or  oflSce,  shall  in  every  case  also  be  deemed  the  act,  omission, 
or  failure  of  such  individual,  partnership,  association,  or  corpora- 
tion, as  well  as  that  o^  the  person.    (40  Stat.  1353.) 

Sec  note  to  I  3115^kk(l),  ante. 

§  3115i/8kk(ll).  (Act  March  4,  1919,  c.  125,  §  11.)  Same;  tcrmi- 
nation  of  effective  force  of  act.. 
The  provisions  of  this  Act  shall  cease  to  be  in  eflFect  whenever 
the  President  shall  find  that  the  emergency  growing  put  of  the  war 
with  Germany  has  passed*  and  that  the  further  execution  of  the 
provisions  of  this  Act  is  no  longer  necessary  for  its  purposes,  the 
date  of  which  termination  shall  be  ascertained  and  proclaimed 
by  the  President;  but  the  date  when  this  Act  shall  cease  to  be 
in  effect  shall  not  be  later  than  the  first  day  of  June,  nineteen 
hundred  and  twenty:  Provided,  That  after  June  first,  nineteen 
hundred  and  twenty,  neither  the  President  nor  any  agency  acting 
for  him  shall  purchase  or  contract  for  the  purchase  of  wheat  or 
flour.  The  termination  of  this  Act  shall  not  affect  any  act  done, 
or  any  right  or  obligation  accruing  or  accrued,  or  any  suit  or  pro- 
ceeding had  or  commenced  in  any  civil  case  before  the  said  ter- 
mination pursuant  to  this  Act;  but  all  rights  and  liabilities  under 
this  Act  arising  before  its  termination  shall  continue  and  may  be 
enforced  in  the  same  manner  as  if  the  Act  had  not  terminated.  Any 
offense  committed  and  all  penalties  or  liabilities  incurred  prior  to 
such  termination  may  be  prosecuted  or  punished  in  the  same  manner 
and  with  the  same  effect  as  if  this  Act  had  not  been  terminated. 
(40  Stat.  1353.) 

See  note  to  {  3115i^kk(l),  ante. 
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§  31151/8^.  (Act  Aug.  10,  1917,  c.  53,  §  15.)     DistiUcd  spirits;   use 
of  food  or  food  materials  in  production  of. 

From  and  after  thirty  days  from  the  date  of  the  approval  of  this 
Act  no  foods,  fruits,  food  materials,  or  feeds  shall  be  used  in  the 
production  of  distilled  spirits  for  beverage  purposes;  Provided, 
That  under  such  rules,  regulations,  and  bonds  as  the  President  may 
prescribe,  such  materials  may  be  used  in  the  production  of  distilled 
spirits  exclusively  for  other  than  beverage  purposes,  or  for  the  for- 
tification of  pure  sweet  wines  as  defined  by  the  Act  entitled  "An 
Act  to  increase  the  revenue,  and  for  othei'  purposes,"  approved  Sep- 
tember eighth,  nineteen  hundred  and  sixteen.  Nor  shall  there  be 
imported  into  the  United  States  any  distilled  spirits.  Whenever 
the  President  shall  find  that  limitation,  regulation,  or  prohibition  of 
the  use  of  foods,  fruits,  food  materials,  or  feeds  in  the  production  of 
malt  or  vinous  liquors  for  beverage  purposes,  or  that  reduction  of 
the  alcoholic  content  of  any  such  malt  or  vinous  liquor,  is  essential, 
in  order  to  assure  an  adequate  and  continuous  supply  of  food,  or 
that  the  national  security  and  defense  will  be  subserved  thereby,  he 
is  authorized,  from  time  to  tim€,  to  prescribe  and  give  public  notice 
of  the  extent  of  the  limitation,  regulation,  prohibition,  or  reduction 
so  necessitated.  Whenever  such  notice  shall  have  been  given  and 
shall  remain  unrevoked  no  person  shall,  after  a  reasonable  time  pre- 
scribed in  such  notice,  use  any  foods,  fruits,  food  materials,  or  feeds 
in  the  production  of  malt  or  vinous  liquors,  or  import  any  such  liq- 
uors except  under*  license  issued  by  the  President  and  in  compliance 
with  rules  and  regulations  determined  by  him  governinc*  the  pro- 
duction and  importation  of  such  liquors  and  the  alcoholic  content 
thereof.  Any  person  who  willfully  violates  the  provisions  of  this 
section,  or  who  shall  use  any  foods,  fruits,  food  materials,  or  feeds 
in  the  production  of  malt  or  vinous  liquors,  or  who  shall  import  any 
such  liquors,  without  first  obtaining  a  license  so  to  *do  when  a  li- 
cense is  required  under  this  section,  or  who  shall  violate  any  rule 
or  regulation  made  under  this  section,  shall  be  punished  by  a  fine 
not  exceeding  $5,000,  or  by  imprisonment  for  not  more  than  two 
years,  or  both :  Provided  further.  That  nothing  in  this  section  shall 
be  construed  to  authorize  the  licensing  of  the  manufacture  of  vinous 
or  malt  liquors  in  any  State,  Territory,  or  the  District  of  Columbia, 
or  any  civil  subdivision  thereof;  where  the  manufacture  of  such  vi- 
nous or  malt  liquor  is  prohibited.     (40  Stat.  282.) 

See  note  to  §  3115 Vijo,  ante.  • 

Proclamation  issued  under  this  section,  dated  December  8,  1917,  as  follows, 
omitting  formal  portions: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  'States  of 
America,  by  virtue  of  the  powers  conferred  on  me  by  said  Act  of  Congress, 
do  hereby  find  and  determine  that  the  national  security  and  defense  will  be 
subserved  by  the  limitation  of  the  amount  of  foods,  fruits,  food  materials  and 
feeds  used  in  the  production  of  malt  liquor,  and  by  reduction  of  the  alcoholic 
<^ontent  of  malt  liquor  produced  in  the  United  States.  And  by  this  proclama- 
tion I  prescribe  and  give  public  notice  that  on  and  after  January  1,  1918,  the 
total  amount  of  foods,  fruits,  food  materials  and  feeds  used  by  any  person  in 
the  production  of  malt  liquor  shall  not  exceed  seventy  per  cent  (70%)  of  the 
average  consumption  of  any  such  foods,  fruits,  food  materials  or  feeds  in  the 
production  of  such  malt  liquor  by  such  person  during  the  period  from  January 
1,  1917  to  January  1,  1918,  the  unit  of  time  to  be  fixed  by  regulation;  and 
that  on  and  after  January  1,  1918,  no  malt  liquor  except  ale  and  porter  shall 
be  produced  in  the  United  States  containing  more  than  two  and  three-quarters 
per  cent.  (2.75%)  of  alcohol  bf  weight 

•*Xo  person  shall,  after  January  1,  1918,  use  any  foods,  fruits,  food  materials 
or  feeds  in  the  production  of  malt  liquor,  unless  he  secures  a  license  so  to  do, 
to  be  issued  by  the  Commissioner  of  Internal  Kcvenue,  and  complies  with 
rules  and  regulations  to  be  hereafter  promulgated  governing  the  production 
of  such  liquor  and  the  alcoholic  content  thereof;  and  no  person  shall  import 
any  such  liquor  except  under  license  to  be  issued  by  the  Division  of  Costoms, 
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Treasary  Department,  and  in  compliance  with  any  rules  and  regulations  gov- 
erning the  importation  of  such  liquors  which  may  he  promulgated." 

Further .  proclamation,  issued  under  this  section,  dated  September  16,  1918, 
as  follows,  omitting  formal  portions: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  by  virtue  of  the  powers  conferred  on  me  by  said  Act  of  Congress,  do 
hereby  find  and  determine  that  it  is  essential,  in  order  to  assure  an  adequate 
and  continuous  supply  of  food,  in  order  to  subserve  the  national  security  and 
defense,  and  because  of  th<  increasing  requirements  of  war  industries  for  the 
fuel  productive  capacity  of  the  country,  the  strain  upon  transportation  to  serve 
such  industries,  and  the  shortage  of  labor  caused  by  the  necessity  of  increasing 
the  armed  forces  of  the  United  States,  that  the  use  of  sugar,  glucose,  corn,  rice 
or  any  other  foods,  fruits,  food  materials  and  feeds  in  the  production  of  malt 
liquors  including  near  beer,  for  beverage  purposes  be  prohibited.  And  by  this 
Proclamation  I  prescribe  and  give  public  notice  that  on  and  after  October  1st, 
1918,  no  person  shall  use  any  sugar,  glucose,  corn,  tice  or  any  other  foods, 
fruits,  food  material^  or  feeds,  except  malt  now  already  made,  and  hops,  in  the 
production  of  malt  liquors,  including  near  beer,  for  beverage  purposes,  whether 
or  not  such  malt  liquors  contain  alcohol,  and  on  and  after  December  1st,  1918, 
no  person  shall  use  any  sugar,  glucose,  com,  rice  or  any  other  foods,  fruits, 
food  materials  or  feeds,  including  malt,  in  the  production  of  malt  liquors,  in- 
cluding near  beer,  for  beverage  purposes,  whether  or  not  such  malt  liquors  con- 
tain alcohol." 

Further  proclamation  under  this  section,  dated  January  30,  1919,  modify- 
iog  the  proclamation  dated  September  16,  1918,  to  the  extent  of  permitting 
the  use  of  grain  in  the  manufacture  of  beverages  which  are  not  intoxicating. 

§  SnSVsll.  (Act  Aug.  10,  1917,  c.  53,  §  16.)     Same;  taking  over  by 
government. 

The  President  is  authorized  and  directed  to  commandeer  any  or 
all  distilled  spirits  in  bond  or  in  stock  at  the  da^  of  the  approval  of 
this  Act  for  redistillation,  in  so  far  as  such  redistillation  may  be  nec- 
tssary  to  meet  the  requirements  of  the  Government  in  the  manufac- 
ture of  munitions  and  other  military  and  hospital  supplies,  or  in  so 
far  as  such  redistillation  would  dispense  with  the  necessity  of  utiliz- 
ing products  and  materials  suitable  for  foods  and  feeds  in  the  future 
manufacture  of  distilled  spirits  for  the  purposes  herein  enumerated. 
The  President  shall  determine  and  pay  a  just  coiiipensation  for  the 
distilled  spirits  so  commandeered;  and  if  the  compensation  so  de- 
termined be  not  satisfactory  to  the  person  entitled  to  receive  the 
same,  such  person  shall  be  paid  seventy-five  per  centum  of  the 
amount  so  determined  by  the  President  and  shall  be  entitled  to  sue 
the  United  States  to  recover  such  further  sum  as,  added  to  said 
seventy-five  per  centum,  will  make  up  such  amount  as  will  be  just 
compensation  for  such  spirits,  in  the  manner  provided  by  section 
twenty-four,  paragraph  twenty,  and  section  one  hundred  and  forty- 
five  of  the  Judicial  Code.     (40  Stat.  282.) 

See  note  to  §  3115  V^e,  ante. 

§  SllSVgm.  (Act  Aug.  10,  1917,  c.  53,  §  17.)  Interference,  etc., 
with  ofHcers. 
Every  person  who  willfully  assaults,  resists,  impedes,  or  inter- 
feres with  any  officer,  employee,  or  agent  of  the  United  States  in  the 
execution  of  any  duty  authorized  to  be  performed  by  or  pursuant  to 
this  Act  shall  upon  conviction  thereof  be  fined  not  exceeding  $1,000 
or  be  imprisoned  for  not  more  than  one  year,  or  both.  (40  Stat. 
283.) 

See  note  to  i  3115^ e,  ante. 

§  ailSi/gmm.  (Act  Aug.  10,  1917,  c.  53,  §  18.)     Appropriation  for 
expenses. 

The  sum  of  $2,500,000  is  hereby  appropriated,  out  of  any  moneys 
in  the  Treasury  not  otherwise  appropriated,  to  be  available  until 
June  thirtieth,  nineteen  hundred  and  eighteen,  for  the  payment  of 
such  rent,  the  expense,  including  postage,  of  such  printing  and  pub- 
lications, the  purchase  of  such  material  and  equipment,  and  the  em- 
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ployme'nt  of  such  persons  and  means,  in  the  city  of  Washington  an 
elsewhere,  as  the  President  may  deem  essential.     (40  Stat.  283.) 

See  note  to  |  31ICii,ie,  ante. 
§  SUSVafi.  (Act  Aug.  10,  1917,  c.  53,  §  19.)     Appropriation  for  ott 

er  uses. 
For  the  purposes  of  this  Act  the  sum  of  $150,000,000  is  hereb 
appropriated,  out  of  any  moneys  in  the  Treasury  not  otherwise  a[ 
propriated,  to  be  available  during  the  time  this  Act  is  in  effecl 
Provided,  That  no  part  of  this  appropriation  shall  be  expended  fc 
the  purposes  described  in  the  preceding  section:  Provided  furthe 
That  itemized  statements  covering  all  purchases  and  disbursement 
under  this  and  the  preceding  section  shall  be  filed  with  the  Seen 
tary  of  the  Senate  and  the  Clerk  of  the  House  of  Representativt 
on  or  before  the  twenty-fifth  day  of  each  month  after  the  taking  e 
feet  of  this  Act,  covering  the  business  of  the  preceding  month,  an 
said  statements  shall  be  subject  to  public  mspection.  (40  Sta 
283.) 

See  Dote  to  i  SllS^e,  ante. 
§  3115Vgnn.  (Act  Aug.  10,  1917,  c.  53,  §  20.)     Exemption  of  en 

ploy^s  from  military  service. 
The  employment  of  any  person  under  the  provisions  of  this  Ai 
shall  not  exempt  any  such  person  from  military  service  under  ti 
provisions  of  the  selective  draft  law  approved  May  eighteenth,  nim 
teen  hundred  and  seventeen.     (40  Stat.  283.) 

See  note  to  g  3IlS%e,  ante. 
§  311SVbO.  (Act  Aug.  10,  1917,  c.  53,  §  21.)     Annual  reports  of  pn 

ceedings. 
The  President  shall  cause  a  detailed  report  to  be  made  to  tl 
Congress  on  the  first  day  of  January  each  year  of  all  proceedinj 
had  under  this  Act  during  the  year  preceding.  Such  report  shall,  ; 
addition  to  other  matters,  contain  an  account  of  all  persons  appoin 
ed  or  employed,  the  salary  or  compensation  paid  or  allowed  eac 
the  aggregate  amount  of  the  different  kinds  of  property  purchast 
or  requisitioned,  the  use  and  disposition  made  of  such  property,  ai 
a  statement  of  all  receipts,  payments,  and  expenditures,  togeth 
with  a  statement  showing  the  general  character,  and  estimated  va 
ue  of  all  property  then  on  hand,  and  the  aggregate  amount  and  cha 
acter  of  all  claims  against  the  United  States  growing  out  of  th 
Act.     (40  Stat.  283.) 

See  note  to  {  3115^e,  ante. 
§  SllSYsoo.  (Act  Aug.  10,  1917,  c.  53,  §  22.)    Partial  invalidity 

act. 
If  any  clause,  sentence,  paragraph,  or  part  of  this  Act  shall  f 
any  reason  be  adjudged  by  any  court  of  competent  jurisdiction 
be  invalid,  such  judgment  shall  not  affect,  impair,  or  invalidate  tl 
remainder  thereof,  but  shall  be  confined  in  its  operation  to  tl 
clause,  sentence,  paragraph,  or  part  thereof,  directly  involved  in  tl 
controversy  in  which  such  judgment  shall  have  been  rendere 
(40  Stat.  283.) 

See  note  to  g  3U5%e,  ante. 
§  ailSVsp.  (Act  Aug.  10,  1917,  c.  53,  §  23.)     Definitions. 

Words  used  in  this  Act  shall  be  construed  to  import  the  plural 
the  singular,  as  the  case  demands.  The  word  "person,"  wherev 
used  in  this  Act,  shall  include  individuals,  partnerships,  associ 
tions,  and  corporations.  When  construing  and  enforcing  the  pr 
visions  of  this  Act,  the  act,  omission,  or  failure  of  any  official,  agei 
or  other  person  acting  for  or  employed  by  any  partnership,  associ 
tion,  or  corporation  within  the  scope  of  his  employment  or  ofE 
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shall/ in  every  case,  also.be  deemed  the  act,  omission,  or  failure  of 
such  partnership,  association,  or  corporation  as  well  as  that  of  the 
person.     (40  Stat.  283.) 

See  note  to  {  3115% e,  ante. 

§  ailSVspp.  (Act  Aug.  10, 1917,  c.  53,  §  24.)    Time  when  act  ceases 
to  be  operative. 

The  provisions  of  this  Act  shall  cease  to  be  in  eflFect  when  the  ex- 
isting state  of  war  between  the  United  States  and  Germany  shall 
have  terminated,  and  the  fact  and  date  of  such  termination  shall  be 
ascertained  and  proclaimed  by  the  President ;  but  the  termination  of 
this  Act  shall  not  affect  any  act  done,  or  any  right  or  obligation  ac- 
cruing- or  accrued,  or  any  suit  or  proceeding  had  or  commenced  in 
any  civil  case  before  the  said  termination  pursuant  to  this  Act ;  but 
all  rights  and  liabilities  under  this  Act  arising  before  its  termination 
shall  continue  and  may  be  enforced  in  the  same  manner  as  if  the 
Act  had  not  terminated.  Any  offense  committed  and  all  penalties, 
forfeitures,  or  liabilities  incurred  prior  to  such  termination  may  be 
prosecuted  or  punished  in  the  same  manner  and  with  the  same  ef- 
fect as  if  this  Act  had  not  been  terminated.  (40  Stat.  283.) 
See  note  to  {  3115%  e,  ante.  ^ 

§  ailSi/sq.  (Act  Aug.  10,  1917,  c,  53,  §  25.)     Coal  and  coke;   fix- 
.    ing  prices;   regulation  of  production  and  sale. 
The  President  of  the  United  States  shall  be,  and  he  is  hereby, 
authorized  and  empowered,  whenever  and  wherever  in  his  judg- 
ment necessary  for  the  efficient  prosecution  of  the  war,  to  fix  the 
price  of  coal  and  coke,  wherever  and  whenever  sold,  either  by  pro- 
ducer or  dealer,  to  establish  rules  for  the  regulation  of  and  to  reg- 
elate the  method  of  production,  sale,  shipment,  distribution,  ap- 
portionment, or  storage  thereof  among  dealers  and  consumers,  do- 
'^estic  or  foreign ;   said  authority  and  power  may  be  exercised  by 
hjtn   in  each  case  through  the  agency  of  the  Federal  Trade  Com- 
yTj/ssion  during  the  war  or  for  such  part  of  said  time  as  in  his  judg- 
^,r»^nt  may  be  necessary. 

TThat  if,  in  the  opinion  of  the  President,  any  such  producer  or 
<iea.ler  fails  or  neglects  to  conform  to  such  prices  or  regulations,  or 
to    conduct  his  business  efficiently  under  the  regulations  and  con- 
trol  of  the  President  as  aforesaid,  or  conducts  it  in  a  manner  preju- 
<iicia.l  to  the  public  interest,  then  the  President  is  hereby  authorized 
and    empowered  in  every  such  case  to  requisition  and  take  over 
the     plant,  business,  and  all  appurtenances  thereof  belonging  to 
such  producer  or  dealer  as  a  going  concern,  and  to  operate  or  cause 
^^^    same  to  be  operated  in  such  manner  and  through  such  agency 
as^  he  may  direct  during  the  period  of  the  war  or  for  such  part  of 
Said   time  as  in  his  judgment  may  be  necessary. 

T^hat  any  producer  or  dealer  whose  plant,  business,  and  appurte- 
^aiioes  shall  have  been  requisitioned  or  taken  over  by  the  Presi- 
51^^^  shall  be  paid  a  just  compensation  for  the  use  thereof  during 
~?^     period  that  the  same  may  be  requisitioned  or  taken  over  ^s 
afor-^said,  which  compensation  the  President  shall  fix  or  cause  to 
^,fi:xed  by  the  Federal  Trade  Commission. 
T^hat  if  the  prices  so  fixed,  or  if,  in  the  case  of  the  taking  over 
j^  ^^quisitioning  of  the  mines  or  business  of  any  such  producer  or 
^al^r  the  compensation  therefor  as  determined  by  the  provisions 
this  Act  be  not  satisfactory  to  the  person  or  persons  entitled  to 
^^^ive  the  same,  such  person  shall  be  paid  seventy-five  per  centum 
^  the  amount  so  determined,  and  shall  be  entitled  to  sue  the  Unit- 
ed States  to  recover  such  further  sum  as,  added  to  said  seventy- 
^^    per  centum,  will  make  up  such  amount  as  will  be  just  com- 
^^Tisation  in  the  manner  provided  by  section  twenty-four,  para- 
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graph  twenty,  and  section  one  hundred  and  forty-five  of  the 
dicial  Code. 

While  operating  or  causing  to  be  operated  any  such  plant! 
business,  the  President  is  authorized  to  prescribe  such  regulati 
as  he  may  deem  essential  for  the  employment,  control,  and  c 
pensation  of  the  employees  necessary  to  conduct  the  same. 

Or  if  the  President  of  the  United  States  shall  be  of  the  opii 
that  he  can  thereby  better  provide  for  the  common  defense, 
whenever,  in  his  judgment,  it  shall  be  necessary  for  the  effic 
prosecution  of  the  war,  then  he  is  hereby  authorized  and  emp 
ered  to  require  any  or  all  producers  of  coal  and  coke,  either  in 
special  area  or  in  any  special  coal  fields,  or  in  the  entire  Un 
States,  to  sell  their  products  only  to  the  United  States  througl: 
agency  to  be  designated  by  the  President,  such  agency  to  rt 
late  the  resale  of  such  coal  and  coke,  and  the  prices  thereof,  am 
establish  rules  for  the  regulation  of  and  to  regulate  the  metli 
of  production,  shipment,  distribution,  apportionment,  or  star 
thereof  among  dealers  and  consumers,  domestic  or  foreign,  am 
make  payment  of  the  purchase  price  thereof  to  the  producers  th 
of,  or  to  the  person  or  persons  legally  entitled  to  said  payment. 

That  within  fifteen  days  after  notjce  from  the  agency  so  de 
nated  to  any  producer  of  coal  and  coke  that  his,  or  its,  outpu 
to  be  so  purchased  by  the  United  States  as  hereinbefore  descril 
such  producer  shall  cease  shipments  of  said  product  upon  his  ( 
account  and  shall  transmit  to  such  agency  all  orders  received 
unfilled  or  partially  unfilled,  showing  the  exact  extent  to  wl 
shipments  have  been  made  thereon,  and  thereafter  alt  shipmi 
shall  be  made  only  on  authority  of  the  agency  designated  by 
President,  and  thereafter  no  such  producer  shall  sell  any  of  : 
products  except  to  the  United  States  through  such  agency, 
the  said  agency  alone  is  hereby  authorized  and  empowered  to  ] 
chase  during  the  continuance  of  the  requirement  the  output  of  s 
producers. 

That  the  prices  to  be  paid  for  such  products  so  purchased  s 
be  based  upon  a  fair  and  just  profit  over  and  above  the  cos 
production,  including  proper  maintenance  and  depletion  char, 
the  reasonableness  of  such  profits  and  cost  of  production  to  be 
termined  by  the  Federal  Trade  Commission,  and  if  the  prices  fi 
by  the  said  commission  of  any  such  product  purchased  by 
United  States  as  hereinbefore  described  be  unsatisfactory  to 
person  or  persons  entitled  to  the  same,  such  person  or  persons  s 
be  paid  seventy-five  per  centum  of  the  amount  so  determined, 
shall  be  entitled  to  sue  the  United  States  to  recover  such  fur 
sum  as,  added  to  said  seventy-five  per  centum,  will  make  up  s 
amount  as  will  be  just  compensation  in  the  manner  pro%'ided 
section  twenty-four,  paragraph  twenty,  and  section  one  hum 
and  forty-five  of  the  Judicial  Code. 

•  All  such  products  so  sold  to  the  United  States  shall  be  sold 
the  United  States  at  such  uniform  prices,  quality  considered 
mav  be  practicable  and  as  may  be  determined  by  said  agencj 
be  just  and  fair. 

Any  moneys  received  by  the  United  States  for  the  sale  of 
such  coal  and  coke  may,  in  the  discretion  of  the  President,  be  v 
3S  a  revolving  fund  for  further  carrying  out  the  purposes  of 
section.  Any  moneys  not  so  used  shall  be  covered  into  the  Tr 
ury  as  miscellaneous  receipts. 

That  when  directed  by  the  President,  the  Federal  Trade  C 
mission  is  hereby  required  to  proceed  to  make  full  inquiry,  g'n 
such  notice  as  it  may  deem  practicable,  into  the  cost  of  produt 
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under  reasonably  efficient  management  at  the  various  places  of 
production  the  following  commodities,  to  wit,  coal  and  coke. 

The  books,  correspondence,  records,  and  papers  in  any  way  re- 
ferring to  transactions  of  any  kind  relating  to  the  mining,  pro- 
duction, sale,  or  distribution  of  all  mine  operators  or  other  persons 
whose  coal  and  coke  have  or  may  become  subfect  to  this  section, 
J  and  the  books,  correspondence,  records,  and  papers  of  any  person 

t  applying  for  the  purchase  of  coal  and  coke  from  the  United  States 

I  shall  at  all  times  be  subject  to  inspection  by  the  said  agency,  and 

such  person  or  persons  shall  promptly  furnish  said  agency  any 
data  or  information  relating  to  the  busmess  of  such  person  or  per- 
sons which  said  agency  may  call  for,  and  said  agency  is  hereby 
authorized  to  procure  the  information  in  reference  to  the  business 
of  such  coal-mine  operators  and  producers  of  coke  and  customers 
therefor  in  the  manner  provided  for  in  sections  six  and  nine  of  the 
Act  of  Congress  approved  September  twenty-sixth,  nineteen  hun- 
dred and  fourteen,  entitled  "An  Act  to  create  a  Federal  Trade 
Commission,  to  define  its  powers  and  duties,  and  for  other  pur- 
poses," and  said  agency  is  hereby  authorized  and  empowered  to 
exercise  all  the  powers  granted  to  the  Federal  Trade  Commission 
by  said  Act  for  the  carrying  out  of  the  purposes  of  this  section. 

Having  completed  its  inquiry  respecting  any  commodity  in  any 
locality,  it  shall,  if  the  President  has  decided  to  fix  the  prices  at 
which  any  such  commodity  shall  be  sol^  by  producers  and  dealers 
generally,  fix  and  publish  maximum  prices  for  both  producers  of 
and  dealers  in  any  such  commodity,  which  maximum  prices  shall 
be  observed  by  all  producers  and  dealers  until  further  action  there- 
on is  taken  by  the  commission. 

In  fixing  maximum  prices  for  producers  the  commission  shall  al- 
low the  cost  of  production,  including  the  expense  of  operation, 
maintenance,  depreciation,  and  depletion,  and  shall  add  thereto  a 
just  and  reasonable  profit. 

In  fixing  such  prices  for  dealers,  the  commission  shall  allow  the 
cost  to  the  dealer  and  shall  add  thereto  a  just  and  reasonable  sum 
for  his  profit  in  the  transaction.. 

The  maximum  prices  so  fixed  and  published  shall  not  be  con- 
strued as  invalidating  any  contract  in  which  prices  are  fixed,  made 
in  good  faith,  prior  to  the  establishment  and  publication  of  maxi- 
mum prices  by  the  commission. 

Whoever  shall,  with  knowledge  that  the  prices  of  any  such  com- 
modity have  been  fixed  as  herein  provided,  ask,  demand,  or  re- 
ceive a  higher  price,  or  whoever  shall,  with  knowledge  that  the 
regulations  have  been  prescribed  as  herein  provided,  violate  or 
refuse  tg  conform  to  any  of  the  same,  shall,  upon  conviction,  be 
punished  by  fine  of  not  more  than  $5,000,  or  by  imprisonment  for 
not  more  than  two  years,  or  both.  Each  independent  transaction 
shall  constitute  a  separate  offense. 

Nothing  in  this  section  shall  be  construed  as  restricting  or  modi- 
fying in  any  manner  the  right  the  Government  of  the  United  States 
may  have  in  its  own  behalf  or  in  behalf  of  any  other  Government 
at  war  with  Germany  to  purchase,  requisition,  or  take  over  any 
such  commodities  for  the  equipment,  maintenance,  or  support  of 
armed  forces  at  any  price  or  upon  any  terms  that  may  be  agreed 
upon  or  otherwise  lawfully  determined.    (40  Stat.  284.) 

See  note  to  §  3115^ e,  ante.  ate  consideration,  subject  to  advance 
Existing  contracts.— Under  contract  by  the  Fuel  Administrator,''  where  de- 
fer sale  of  coal,  a  clause  of  which  read,  fendants  accepted  the  order,  but  did 
"Not  binding  until  accepted  by  us;  all  not  immediately  make  it  effective  at 
sales  subject  to  causes  beyond  our  con-  the  mines,  and  pending  the  delay  the 
trol,"  and  "All  quotations  for  immedi-  Fuel  Administrator  advanced  price,  de- 
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"retail  dealer,"  within  the  Fuel  Ad- 
ministrator's definition,  as  "every  per- 
son physically  handling  and  delivering 
coal  to'  customers,**  and  not  a  "coal 
jobber,"  defined  as  "a  person  who 
purchases  and  resells  coal  to  coal  deal- 
ers or  consumers  without  physically 
handling  it  through  his  own  vehides, 
dock,  trestle,  or  yard."  Carlisle  T. 
Lovell   (Sup.)  171  N.  Y.  S.  996. 

Jurisdiction  of  oourtSd— Though*  in 
the  absence  of  diversity  of  citizenship* 
the  federal  court  has  no  jurisdiction 
to  determine  the  controversy  of  price 
at  which  defendant  agreed  to*  fur- 
nish coal  to  plidntiff,  a  public  service 
corporation,  it  will,  leaving  that  ques- 
tion for  courts  of  competent  jurisdic- 
tion, enjoin  defendant  from  disobeying 
the  order  of  a  state  fuel  administrator, 
under  this  act,  to  continue  furnishing 
plaintiff  with  coal  till  the  act  by  its 
terms  ceases  to  be  in  effect,  by  termi- 
nation of  the  war,  ascertained  and  pro- 
claimed by  the  President.  West  Vir- 
ginia Traction  &  Electric  Co.  v. 
Elm  Grove  Mining  Co.  (D.  C.)  253 
P.  772. 


fendants  could  not  charge  plaintiff  the 
amount  of  the  advance.  Carlisle  v. 
Lovell  (Sup.)  171  N.  T.  S.  996. 

Under  this  act  and  the  President*B 
proclamations  thereunder  of  August 
21,  1917,  fixing  prices  of  coal  by  pro- 
ducer, and  of  August  23,  1917,  fixing 
margin  of  jobber's  profit  on  bituminous 
coal  at  15  cents  per  ton,  jobber's  con- 
tract of  August  28,  1917,  allowing  him 
profit  of  15  cents  per  net  ton,,  is  valid, 
although  coal  had  been  purchased  from 
producers  prior  to  August  21st  at  a 
price  in  excess  of  that  allowed  by 
President's  orders  of  that  date,  and 
ruling  of  Fuel  Administration  dated 
October  6,  1917,  provided  that  jobber 
should  not  sell  coal  for  which  he  had 
contracted  at  the  time  of  fixing  of 
price  thereof  for  a  price  in  excess  of 
such  fixed  price  plus  jobber's  allowed 
commission.  Majestic  Coal  Co.  v,  W. 
J.  Bush  &  Co.  (City  Ct.)  171  N.  Y.  S. 
662. 

Rotall    dealer    and    Jobberd— Where 

plaintiff,  who  contracted  to  purchase 
coal  from  defendant,  testified  that  he 
physically  handled  coal,  placing  it  in 
the  bins  of  the  customers,  he  was  a 

§  SllSVsqq.  (Act  Aug.  id,  1917,  c.  53,  §  26.)  Holding  or  destroy- 
ing necessaries. 
Any  person  carrying  on  or  employed  in  commerce  among-  the 
several  States,  or  with  foreign  nations,  or  with  or  in  the  Territories 
or  other  possessions  of  the  United  States  in  any  article  suitable  for 
human  food,  fuel,  or  other  necessaries  of  life,  who,  either  in  his  in- 
dividual capacity  or  as  an  officer,  agent,  or  employee  of  a  corpora- 
tion or  member  of  a  partnership  carrying  on  or  employed  in  such 
trade,  shall  store,  acquire,  or  hold,  or*  who  shall  destroy  or  make 
away  With  any  such  article  for  the  purpose  of  limiting  the  supply 
thereof  to  the  public  or  affecting  ^the  market  price  thereof  in  such 
commerce,  whether  temporarily  or  otherwise,  shall  be  deemed 
guilty  of  a  ielony  and,  upon  conviction  thereof,  shall  be  punished 
by  a  fine  of  not  more  than  $5,000  or  by  imprisonment  for  not  more 
than  two  years,  or  both:  Provided,  That  any  storing  or  holding 
by  any  farmer,  gardener,  or  other  person  of  the  products  of  any 
farm,  garden,  or  other  land  cultivated  by  him  shall  not  be  deemed 
to  be  a  storing  or  holding  within  the  meaning  of  this  Act:  Pro- 
vided further.  That  farmers  and  fruit  growers,  cooperative  and 
other  exchanges,  or  societies  of  a  similar  character  shall  not  be  in- 
cluded within  the  provisions  of  this  section:  Provided  further, 
That  this  section  shall  not  be  construed  to  prohibit  the  holding  or 
accumulating  of  any  such  article  by  any  such  person  in  a  quantity 
not  in  excess  of  the  reasonable  requirements  of  his  business  for  a 
reasonable  time  or  in  a  quantity  reasonably  required  to  furnish 
said  articles  produced  in  surplus  quantities  seasonally  throughout 
the  period  of  scant  or  no  production.  Nothing  contained  in  this 
section  shall  be  construed  to  repeal  the  Act  entitled  "An  Act  to 
protect  trade  and  commerce  against  unlawful  restraints  and  mo- 
nopolies," approved  July  second,  eighteen  hundred  and  ninety, 
commonly  known  as  the  Sherman  Antitrust  Act.     (40  Stat.  286.) 

See  note  to  §  3115 V^e,  ante. 
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§  SllSi/gr.  (Act  Aug.  10,  1917,  c  53,  §  27.)     Nitrate  of  soda;  ac- 
quisition and  sale  of  stocks  of. 

The  President  is  authorized  to  procure,  or  aid  in  procuring,  such 
stocks  of  nitrate  of  soda  as  he  may  determine  to  be  necessary,  and 
[  find  available,  for  increasing  agricultural  production   during  the 

t  calendar  years  nineteen  hundred  and  seventeen  and  eighteen,  and 

to  dispose  of  the  same  for  cash  at  cost,  including  all  expenses  con- 
nected therewith.  For  carrying  out  the  purposes  of  this  section, 
there  is  hereby  appropriated,  out  of  any  moneys  in  the  Treasury 
not  otherwise  appropriated,  available  immediately  and  until  ex- 
pended, the.  sum  of  $10,000,000,  or  so  much  thereof  as  may  be 
i  necessary,  and  the  President  is  authorized  to  make  such  regula- 

tions, and  to  use  such  means  and  agencies  of  the  Government,  as, 
in  his  discretion,  he  may  deem  best.  The  proceeds  arising  from 
the  disposition  of  the  nitrate  of  soda  shall  go  into  the  Treasury  as 
miscellaneous  receipts.     (40  Stat.  287.) 

See  note  to  §  3115  V^e,  ante.  ^ 

§  ailSi/grr.  (Act  Oct.  1,  1918,  c.  178.)  Same;  proceeds  of  sale  of; 
revolving  fimd. 
Any  moneys  heretofore  or  hereafter  received  by  the  United 
States  for  or  in  connection  with  the  disposition  of  nitrate  of  soda 
pursuant  to  section  twenty-seven  of  the  Act  entitled  "An.  Act  to 
provide  further  for  the  national  security  and  defense  by  encourag- 
ing the  production,  conserving  the  supply,  and  controlling  the  dis- 
tribution of  food  products  and  fuel,"  approved  August  tenth,  nine- 
teen hundred  and  seventeen  (Public,  Numbered  Forty-one,  Sixty- 
fifth  Congress),  are  hereby  appropriated  and  made  immediately 
available  as  a  revolving  fund  to  be  used  at  the  discretion  of  the 
President  for  further  carrying  out  the  purposes  of  said  section 
and  extending  its  operation  throughout  the  period  of  the  existing 
war  as  ascertained  and  proclaimed  in  accordance  with  section 
twenty-four  of  said  Act:  Provided,  That  nothing  herein  shall  be 
construed  as  prohibiting  the  sale  or  disposal  of  any  nitrates  re- 
.  maining  on  hand  at  the  time  of,  o^  contracted  for  previous  to,  such 
termination.    (40  Stat.  1007.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal  year 
1919,  cited  above. 

Act  March  28,  1918,  c.  28,  {  1,  40  SUt  494,  contained  a  similar  proYiaion 
except  lor  the  proviso. 


CONSEKVATION   OF   SUPPLY  AND   CONTROL   OF   DISTRIBUTION  OF 

ORES,  METALS  AND  MINERALS 

§  SllSVsS.  (Act  Oct.  5,  1918,  c.  181,  §  1.)  Ores,  metals  and  min- 
erals included  as  necessaries. 
By  reason  of  the  existence  of  a  state  of  war,  it  is  essential  to  the 
national  security  and  defense,  and  to  the  successful  prosecution  of 
the  war,  and  for  the  support  and  maintenance  of  the  Army  and 
Navy,\o  provide  for  an  adequate  and  increased  supply,  to  facili- 
tate the  production,  and  to  provide  for  an  equitable,  economical,, 
and  better  distribution  of  the  following-named  mineral  substances 
and  ores,  minerals,  intermediate  metallurgical  products, '  metals,, 
alloys,  and  chemical  compounds  thereof,  to  wit:   Antimony,  ar- 
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senic,  ball  clay,  bismuth,  bromine,  cerium,  chalk,  chromium,  co- 
balt, corundum,  emery,  fluorspar,  ferrosilicon,  fullers'  earth,  graph- 
ite, grinding  pebbles,  iridium,  kaolin,  magnesite,  manganese,  mer- 
cury, mica,  molybdenum,  osmium,  sodium,  platinum,  palladium, 
paper  clay,  phosphorus,  potassium,  pyrites,  radium,  sulphur,  thori- 
um, tin,  titanium,  tungsten,  uranium,  vanadium,  and  zirconium,  as 
the  President  may,  from  time  to  time,  determine  to  be  necessary 
for  the  purposes  aforesaid,  and  as  to  which  there  is  at  the  time  of 
such  determination,  a  present  or  prospective  inadequacy  of  supply. 
The  aforesaid  substances  mentioned  in  any  such  determination 
are  hereinafter  referred  to  as  necessaries.    (40  Stat.  Ipp9.) 

This  section,  and  the  eleven  sections  next  following,  were  an  act  enti- 
tled "An  act  to  provide  further  for  the  national  security  and  defense  by  en- 
couraging the  production,  conserving  the  supply,  and  controlling  the  dis- 
tribution of  those  ores,  metals,  and  minerals  which  have  formerly  been  large- 
ly imported,  or  of  which  there  is  or  may  be  an  inadequate  supply,"  dted 
above.  ' 

§  SllSVsSS.  (Act  6ct.  5,  1918,  c.  181,  §  2.)  Purchase,  production 
and  distribution  of  necessaries;   import  duties;   funds. 

The  President  is  authorized  from  time  to  time  to  purchase  such 
necessaries  and  to  enter  into,  to  accept,  to  transfer,  and  to  assign 
contracts  for  the  production  or  purchase  of  same,  to  provide  stor- 
age facilities  for  and  store  the  same,  to  provide  or  improve  trans- 
portation facilities,  and  to  use,  distribute,  or  allocate  said  necessa- 
ries, or  to  sell  the  same  at  reasonable  prices,  but  such  sales  made 
during  the  war  shall  not  be  at  a  price  less  than  the  purchase  or 
cost  of  production  thereof:  Provided,  That  no  such  contract  of 
purchase  shall  cover  a  period  longer  than  two  years  after  the  ter- 
mination of  the  war. 

The  President  is  further  authorized,  upon  finding  that  importa- 
tion into  the  United  States  of  any  of  the  Necessaries  covered  by 
this  Act  is  likely  to  result  in  a  loss  to  the  United  States  on  any  nec- 
essaries which  it  may  have  acquired  hereunder,  to  ascertain,  fix, 
and  proclaim  such  rate  of  duty  upon  such  imported  necessaries  as 
shall  be  sufficient  to  adequately  protect  the  United  States  from 
any  such  loss. 

The  funds  provided  by  section  six  hereof  shall  be  used  in  car- 
rying out  the  po.wers  granted  by  this  section,  and  all  moneys  re- 
ceived by  the  United  States,  from  or  in  connection  with  the  dis- 
posal of  such  necessaries,  shall  be  used  as  a  revolving  fund  for 
further  carrying  out  the  purposes  of  this  Act.  Any  balance  of 
such  moneys  remaining  when  the  object  of  this  Act  has  been  ac- 
complished, shall,  as  collected,  received,  and  on  hand  and  availa- 
ble, be  covered  into  the  Treasury  as  miscellaneous  receipts.  (40 
Stat.  1009.) 

Sec  note  to  §  3115^6,  ante. 

§  SllSVsSSS.  (Act  Oct.  5,  1918,  c.  181,  §  3.)  Requisition  and  dis- 
tribution of  necessaries  and  mines;  working  mmes;  funds. 
The  President  is  authorized  to  requisition  and  take  over  any  of 
said  necessaries  and  to  use,  distribute,  allocate,  or  sell  the  same; 
and  also  to  requisition  and  take  over  any  undeveloped  or  insuffi- 
ciently developed  or  operated  idle  land,  deposit,  or  mine,  and  any 
idle  or  partially  operated  smelter,  or  plant,  or  part  thereof,  pro- 
ducing or,  in  his  judgment,  capable  of  producing  said  necessaries, 
or  either  of  them,  and  to  develop  and  operate  such  mine  or  de- 
posit or  such  smelter  or  plant,  either  through  the  agencies  herein- 
after mentioned,  or  under  lease  or  royalty  agreement,  or  in  any 
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other  manner,  and  to  store,  use,  distribute,  allocate,  or  sell  the 
products  thereof;  Provided,  That  no  ores  or  metals,  the  principal 
money  value  of  which  consists  in  metals  or  minerals  other  than 
those  specifically  enumerated  in  section  one  hereof,  shall  be  sub- 
ject to  requisition  under  the  provisions  of  this  Act.  Whenever 
the  President  shall  determine  that  the  further  use  or  operation  by 
the  Government  of  any  such  land,  deposit,  mine,  smelter,  or  plant, 
or  part  thereof,  so  acquired,  is  no  longer  essential  for  the  objects 
aforesaid,  the  same  shall  be  returned  to  the  person,  firm,  or  corpo- 
ration entitled  thereto.  The  United  States  shall  make  just  com- 
pensation, dolermined  by  the  President,  for  the  taking  over,  use, 
occupation,  or  operation  by  the  Government  of  any  such  neces- 
saries, or  any  such  land,  deposit,  mine,  smelter,  or  plant,  or  part 
thereof.  If  the  compensation  so  determined  be  unsatisfactory  to 
the  person,  firm,  or  corporation  entitled  thereto,  such  person,  firm, 
or  corporation  shall  be  paid  seventy-five  per  centum  of  the  amount 
so  determined  and  shall  be  entitled  to  sue  the  United  States  to  re- 
cover such  further  sum  as  added  to  said  seventy-five  per  centum 
will  make  up  such  amount  as  will  be  just  compensation,  in  the 
manner  provided  by  section  twenty-four,  paragraph  twenty,  and 
section  one  hundred  and  forty-five,  of  the  Judicial  Code. 

The  President  is  authorized  to  require  statements  and  reports, 
to  examine  books  and  papers,  and  to  prescribe  such  rules  and  reg- 
ulations as  he  may  deem  appropriate  for  carrying  out  the  purposes 
of  this  Act.  The  fund  provided  by  section  six  hereof  may  be  used 
in  carrying  out  the  purposes  of  this  Act,  and  all  moneys  received 
by  the  United  States  from  or  in  connection  with  the  use,  operation, 
or  disposal  of  any  such  necessaries,  land,  deposit,  mine,  smelter,  or 
plant,  or  part  thereof,  shall  be  used  as  a  revolving  fund  for  further 
carrying  out  the  purposes  of  this  Act.  Any  balance  of  such  mon- 
eys remaining  when  the  objects  of  this  Act  have  been  accomplish- 
ed, shall,  as  collected,  received,  and  on  hand  and  available,  be  cov- 
ered into  the  Treasury  as  miscellaneous  receipts.  (40  Stat.  1010.) 
See  note  to  {  3115^8,  ante. 

§  SllSVsSSss.  (Act  Oct.  5,  1918,  c.  181,  §  4.)  Violations  of  orders 
or  of  act ;  punishment. 
Any  person  who  shall  neglect  or  refuse  to  comply  with  any  or- 
der or  requisition  made  by  the  President  pursuant  to  the  provi- 
sions of  this  Act,  or  who  shall  obstruct  or  attempt  to  obstruct  the 
enforcement  of  or  the  compliance  with  any  such  requisition  or  or- 
der, or  who  shall  violate  any  of  the  provisions  of  this  Act,  or  any 
rule  or  regulation  adopted  hereunder,  shall,  upon  conviction,  be 
fined  not  exceeding  $5,000,  or  be  imprisoned  for  not  more  than  two 
years,  or  both.    (40  Stat.  1010.) 

See  note  to  i  3115^  d,  ante. 

§  aiisi/gsssss.  (Act  Oct.  5,  1918,  c.  181,  §  5.)     Appropriation. 

The  sum  of  $500,000  is  hereby  appropriated,  out  of  any  moneys 
in  the  Treasury  not  otherwise  appropriated,  to  be  available  until 
June  thirtieth,  nineteen  hundred  and  nineteen,  for  the  payment  of 
all  administrative  expenses  under  this  Act,  including  personal  serv- 
ices, traveling  and  subsistence  expenses,  the  payment  of  rent,  the 
purchase  of  equipment,  supplies,  postage,  printing,  publications, 
and  such  other  articles,  both  in  the  District  of  Columbia  and  else- 
where, as  the  President  may  deem  essential  and  proper.  (40  Stat. 
lOlO) 

See  note  to  S  3115V^8,  ante. 
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§  SllSygt.  (Act  Oct  5,  1918,  c.  181,  §  6.)     Same;  revolving  fund; 
reports. 

The  sum  of  $50,000,000  is  hereby  appropriated,  out  of  any  mon- 
eys in  the  Treasury  not  otherwise  appropriated,  which,  together 
with  all  moneys  received  from  time  to  time  under  the  provisions 
of  this  Act,  all  of  which  shall  be  credited  to  said  appropriation, 
shall  be  used  as  a  revolving  fund  for  carrying  out  the  objects  of 
this  Act,  and  for  the  purpose  of  making  all  payments  and  disburse- 
ments, including  just  compensation  under  section  three,  by  this 
Act  authorized:  Provided,  That  no  part  of  this  appropriation 
shall  be  expended  for  the  purposes  described  in  the  .^ast  preceding 
section :  Provided  fuf ther.  That  a  detailed  report  of  all  operations 
under  this  Act,  including  all  receipts  and  disbursements,  shall  be 
filed  with  the  Secretary  of  the  Senate  and  Clerk  of  the  House  of 
Representatives  on  or  before  the  twenty-fifth  day  of  each  month, 
covering  the  preceding  month's  operation.  Any  balance  of  said 
revolving  fund  remaining  when  the  objects  of  this  Act  have  been 
accomplished,  shall,  as  collected,  received,  and  on  hand  and  avail- 
able, be  covered  into  the  Treasury  as  miscellaneous  receipts.  (40 
Stat.  1010.) 

See  note  to  §  3115^8,  ante. 

§  SllSVstt  (Act  Oct.  5,  1918,  c.  181,  §  7.)  Exercise  of  powers  by 
President;  employes;  compensation. 
The  President  is  authorized  to  exercise  each,  every,  or  any  pow- 
er and  authority  hereby  vested  in  him,  and  to  expend  the  moneys 
herein  appropriated  or  provided  for,  .or  any  part  or  parts  thereof, 
by  and  through  such  officer  or  officers,  department  or  depart- 
ments, board  or  boards,  agent,  agents,  or  agencies  as  he  shall  cre- 
ate or  designate,  from  time  to  time,  for  the  purpose.  He  may  fix 
the  reasonable  compensation  for  the  performance  of  such  serv- 
ices, but  no  official  or  employee  of  the  United  States  shall  receive 
any  additional  compensation  for  such  services  except  as  now  per- 
mitted by  law:  Provided,  That  no  person  employed  under  the 
provisions  of  this  Act  shall  be  paid  any  salary  or  compensation  in 
excess  of  that  paid  for  similar  or  like  services  rendered  in  execu- 
tive departments  of  the  Government.     (40  Stat.'  1011.) 

See  note  to  §  3115^^8,  ante. 

§  SllSygttt.  (Act  Oct.  5,  1918,  c.  181,  §  8.)  Pecuniary  interest 
in  transactions  imder  act. 
No  person  having  a  pecuniary  interest  in  any  transaction  in 
pursuance  of  this  Act  shall  have  any  official  connection  under  this 
Act  with  such  transaction.  Any  person  violating  this  provision 
shall  forfeit  to  the  Government  all  proceeds  which  he  shall  have 
received  from  such  transaction,  and  upon  due  conviction  of  such 
violation  shall  \be  fined  not  exceeding  $10,000  or  imprisoned  not 
exceeding  ten  years.     (40  Stat.  1011.) 

See  note  to  §  3115% s,  ante. 

§  SllSVatttt.  (Act  Oct.  5,  1918,  c.  181,  §  9.)  Corporations  for  en- 
forcement of  act. 
The  President  is  authorized,  if  in  his  judgment  such  action  be 
necessary  or  useful  for  the  objects  of  this  Act,  to  form  one  or 
more  corporations  under  the  laws  of  any  State,  Territory,  District, 
or  possession  of  the  United  States,  for  the  purpose  of  carrying  out 
the  powers  or  any  of  the  powers  hereby  authorized.  The  capital 
stock  of  any  such  corporation  shall  be  such  as  the  President  may 
determine,  but  the  total  capital  stock  for  all  corporations  so  form- 
ed shall  not  exceed  in  the  aggregate  the  appropriation  of  $50,000,- 
000,  made  by  section  six  hereof.    Said  appropriation,  or  any  part 
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thereof,  may  be  used  by  the  President  in  subscribing  on  behalf  of 
the  United  States,  through  such  person  or  persons  as  he  may  desig- 
nate to  the  capital  stock  of  such  corporation  or  corporations,  and 
the  capital  and  assets  of  any  such  corporation  or  corporations,  to- 
gether with  all  additions  thereto  under  sections  two  and  three  here- 
of, may  be  used  in  carrying  out  the  objects  of  this  Act.  The  direc- 
torate and  organization  of  such  corporation  or  corporations  shall  be 
such  as  the  President  may  prescribe,  and  such  corporation  or  cor- 
porations shall  have  all  such  charter  powers  as  may  be  deemed 
necessary  or  desirable  by  the  President  to  enable  it  or  them  to  ac- 
complish the  objects  of  this  Act.  The  capital  stock  of  any  such 
corporation  or  corporations  shall  be  held  and  voted  for  the  exclu- 
sive benefit  of  the  United  States,  through  such  person  or  persons 
as  the  President  may  designate.  (40  Stat.  1011.) 
See  note  to  §  31151^  s,  ante. 

§  ailSVgttttt  (Act  Oct.  5,  1918,  c.   181,  §  10.)     Termination  of 
operative  force  of  act. 

Upon  the  proclamation  of  peace  the  President  shall  proceed  as 
rapidly  as  possible  to  wind  up  and  terminate  all  transactions  un- 
der this  Act,  and  to  dispose  as  fast  as  practicable  of  all  property 
acquired  thereunder,  and  after  said  proclamation  of  peace  no  con- 
tracts shall  be  made,  property  acquired,  or  other  transaction  per- 
formed under  this  Act  except  such  as  shall  be  necessary  for  the 
purpose  of  this  section  and  incidental  thereto,  and  two  years  after 
such  proclamation  of  peace  this  Act  shall  cease"  to  have  effect  and 
all  powers  conferred  thereby  shall  end:  Provided,  That  the  ter- 
mination of  this  Act  shall  not  prevent  the  subsequent 'collection  of 
any  moneys  due  the  United  States,  nor  shall  it  affect  any  act  done 
or  any  right  or  obligation  accrued  or  accruing,  or  any  suit  or  pro- 
ceeding had  or  commenced  before  such  termination,  but  all  such 
collections,  rights,  obligations,  suits  and  proceedings  shall  contin- 
ue as  if  this  Act  had  not.  terminated,  and  any  offense  committed 
or  liability  incurred  prior  thereto  shall  be  prosecuted  in  the  same 
manner  and  with  the  same  punishment  and  effect  as  if  this  Act 
had  not  terminated.  (40  Stat.  1010.) 
See  note  to  i  3115^8,  ante. 

§  SllSVaU.  (Act  Oct.  5,  1918,  c.  181,  §  11.)     Employ6s  not  exempt 
from  selective  draft. 

Employment  under  the  provisions  of  this  Act  shall  not  exempt  ' 
any  person  from  military  service  under  the  provisions  of  the  selec- 
tive draft  law  approved  May  eighteenth,  nineteen  hundred  and  sev- 
enteen, or  any  Act  amendatory  thereto.    (40  Stat.  1012.) 
See  note  to  i  3115^  s,  ante. 

§  ailSVsUU.  (Act  Oct.  5,  1918,  c.  181,  §  12.)  Partial  invaKdity 
of  act. 
If  any  section  or  provision  of  this  Act  shall  be  declared  invalid 
for  any  reason  whatsoever,  such  invalidity  shall  not  be  construed 
to  affect  the  validity  of  any 'other  section  or  provision  hereof.  (40 
Stat.  1012.) 

See  note  to  §  3115^8,  ante. 

MANUFACTUKE3,  ETC.,  OF  EXPLOSIVES 

§  311514a.  (Act  Oct.  6,  1917,  c.  83,  §  1.)     Manufacture,  distribu- 
tion, storage,  use  or  possession  regulated  in  war  time. 
When  the  United  States  is  at  war  it  shall  be  unlawful  to  manu- 
facture, distribute,  store,  use,  or  possess  powder,  explosives,  blast- 
ing supplies,  or  ingredients  thereof,  in  such  manner  as  to  be  detri- 
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mental  to  the  public  safety,  except  as  in  this  Act  provided.    (40 
Stat.  385.) 

This  act  is  entitled  "An  act  to  prohibit  the  manufacture,  distribution,  storage, 
use,  and  possession  in  time  of  war  of  explosives,  providing  regulations  for  the 
safe  manufacture,  distribution,  storage,  use,  and  possession  of  the  same,  and 
for  other  purposes." 

§  3115V4aa.  (Act  Oct.  6,  1917,  c.  83,  §  2.)     Defimtions. 

The  words  "explosive**  and  "explosives"  when  used  herein  shall 
mean  gunpowders,  powders  used  for  blasting,  all  forms  of  high  ex- 
plosives, blasting  materials,  fuses,  detonators,  and  other  detonating 
agents,  smokeless  powders,  and  any  chemical  compound  or  me- 
chanical mixture  that  contains  any  oxidizing  and  combustible  units, 
or  other  ingredients,  in  such  proportions,  quantities  or  packing  that 
ignition  by  fire,  by  friction,  by  concussion,  by  percussion,  or  by  det- 
onation of,  or  any  part  of  the  compound  or  mixture  may  cause  such 
a  sudden  generation  of  highly  heated  gases  that  the  resultant  gase- 
ous pressures  are  capable  of  producing  destructive  effects  on  con- 
tiguous objects,  or  of  destroying  life  or  limb,  but  shall  not  include 
small  arms  or  shotgun  cartridges :  Provided,  That  nothing  herein 
contained  shall  be  construed  to  prevent  the  manufacture,  under  the 
authority  of  the  Government,  of  explosives  for,  their  sale  to  or  their 
possession  by,  the  military  or  naval  service  of  the  United  States  of 
America.     (40  Stat.  385.) 

See  note  to  f  3115^a,  ante. 

§  3115i4aaa.  (Act  July  1,  1918,  c.  113,  §  1.)  Platinum,  iridium,  and 
palladium  included. 
Platinum,,  iridium,  and  palladium  and  compounds  thereof  are 
hereby  made  subject  to  the  terms,  conditions,  and  limitations  of 
said  Act  of  October  sixth,  nineteen  hundred  and  seventeen,  and  the 
Director  of  the  Bureau  of  Mines  is  hereby  authorized,  under  rules 
and  regulations  approved  by  the  Secretary  of  the  Interior,  to  limit 
the  sale,  possession,  and  the  use  of  said  material.    (40  Stat.  671.) 

This  section  waa  a  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  Znsy^b.  (Act  Oct.  6,  1917,  c.  83,  §  3.)     Ingredients  defined. 

The  word  "ingredients"  when  used  herein  shall  mean  the  mate- 
rials and  substances  capable  by  combination  of  producing  one  or 
more  of  the  explosives  mentioned  in  section  one  hereof.  (40  Stat. 
386.) 

See  note  to  S  3115%a,  ante. 

§  3115Vibb.  (Act  Oct.  6,  1917,  c.  83,  §  4.)     Person  defined. 

The  word  "person,"  when  used  herein,  shall  indude  States,  Ter- 
ritories, the  District  of  Columbia,  Alaska,  and  other  dependencies 
of  the  United  States,  and  municipal  subdivisions  thereof,  individ- 
ual citizens,  firms,  associations,  societies  and  corporations  of  the 
United  States  arid  of  other  countries  at  peace  with  the  United 
States.    (40  Stat,  386.) 

See  note  to  §  3115^/4  a,  ante. 

§  3115l^c.  (Act  Oct.  6,  1917,  c.  83,  §15.)  Purchase,  possession  or 
sale  contrary  to  act. 
From  and  after  forty  days  after  the  passage  and  approval  of  this 
Act  no  person  shall  have  in  his  possession  or  purchase,  accept,  re- 
ceive, sell,  give,  barter  or  otherwise  dispose  of  or  procure  explo- 
sives, or  ingredients,  except  as  provided  in  this  Act :  Provided,  That 
the  purchase  or  possession  of  said  ingredients  when  purchased  or 
held  in  small  quantities  and  not  used  or  intended  to  be  used  in  the 
manufacture  of  explosives,  are  not  subject  to  the  provisions  of  this 
Act :  Provided  further,  That  the  superintendent,  foreman,  or  other 
duly  authorized  employee,  at  a  mine,  quarry,  or  other  .work,  may, 
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when  licensed  so  to  do,  sell  or  issue,  to  any  workman  under  him, 
such  an  amount  of  explosives,  or  ingredients,  as  may  be  required 
by  that  workman  in  the  performance  of  his  duties,  and  the  work- 
man may  purchase  or  accept  the  explosives,  or  ingredients,  so  sold 
or  issued,  but  the  person  so  selling  or  issuing  same  shall  see  that 
any  unused  explosives,  or  ingredients,  are  returned,  and  that  no 
explosives,  or  ingredients,  are  taken  by  the  workman  to  any  point 
not  necessary  to  the  carrying  on  of  his  duties.    (40  Stat.  386.) 

See  note  to  §  3115 ^a,  ante. 

§  311514CC.  (Act  Oct.  6,  1917,  c.  83,  §  6.)     Transportation. 

Nothing  contained  herein  shall  apply  to  explosives  or  ingredients 
while  being  transported  upon  vessels  or  railroad  cars  in  conform- 
ity with  statutory  law  or  Interstate  Commerce  Commission  rules. 
(40  Stat.  386.) 

See  note  to  §  3115  ^a,  ante. 

§  SllSi^d.  (Act  Oct.  6,  1917,  c.  83,  §  7i)     License  for  manufacture. 
From  and  after  forty  days  after  the  passage  of  this  Act  no  person 
shall  manufacture  explosives  unless  licensed  so  to  do,  as  herein- 
after provided.     (40  Stat.  386.) 

See  note  to  §  31 15^ a*  ante. 

§  3115V4dd.  (Act  Oct.  6,  1917,  c.  83,  §  8.)     Information  from  li- 
censee  or  applicant  for  license. 
Any  licensee  or  applicant  for  license  hereunder  shall  furnish  such 
information  regarding  himself  and  his  business,  so  far  as  such  busi-    . 
ness  relates  to  or  is  connected  with  explosives  or  ingredients  at  such 
time  and  in  such  manner  as  the  Director  of  the  Bureau  of  Mines, 
or  his  authorized  representative,  may  request,  excepting  that  those 
who  have  been  or  are  at  the  time  of  the  passage  of  this  Act  regu- 
larly engaged  in  the  manufacture  X)f  explosives  shall  not  be  com- 
pelled to  disclose  secret  processes,  xosts,  or  other  data  unrelated  to 
the  distribution  of  explosives.     (40  Stat  386.) 
See  note  to  §  3115^  a,  ante. 

§  3115i4e.  (Act  Oct.  6,  1917,  c.  83,  §  9.)     Records  of  sales. 

From  and  after  forty  days  after  the  passjige  and  approval  of  this 
Act  every  person  authorized  to  sell,  issue,  or  dispose  of  explosives 
shall  keep  a  complete  itemized  and  accurate  record,  showing  each 
person  to  whom  explosives  are  sold,  given,  bartered,  or  to  whom 
or  how  otherwise  disposed  of,  and  the  quantity  and  kind  of  ex- 
plosives, and  the  date  of  each  such  sale,  gift,  barter,  or  other  dis- 
position; and  this  record  shall  be  sworn  to  and  furnished  to  the  Di- 
rector -of  the  Bureau  of  Mines,  or  his  authorized  representatives, 
whenever  requested.    (40  Stat.  386.) 

See  note  to  §  3115  ^a,  ante. 

§  3115i4ee.  (Act  Oct.  6,  1917,  c.  83,  §  10.)     Licenses;   to  whom 
issuable. 

The  Director  of  the  Bureau  of  Mines  is  hereby  authorized  to  is- 
sue licenses  as  follows: 

(a)  Manufacturer's  license,  authorizing  the  manufacture,  posses- 
sion, and  sale  of  explosives  and  ingredients. 

(b)  Vendor's  license,  authorizing  the  purchase,  possession,  and 
sale  of  explosives  or  ingredients. 

(c)  Purchaser's  license,  authorizing  the  purchase  and  possession 
of  explosives  and  ingredients. 

(d)  Foreman's  license,  authorizing  the  purchase  and  possession 
of  explosives  and  ingredients,  and  the  sale  and  issuance  of  explo- 
sives and  ingredients  to  workmen  under  the  proviso  to  section  five 

above. 

(e)  Exporter's  license,  authorizing  the  licensee  to  export  explo- 
sives, but  no  such  license  shall  authorize  exportation  in  violation  of 
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any  proclamation  of  the  President  issued  under  any  Act  of  Con- 
gress. 

(f)  Importer's  license,  authorizing  the  licensee  to  import  explo- 
sives. 

(g)  Analyst's,  educator's,  inventor's,  and  investigator's  licenses 
authorizing  the  purchase,  manufacture,  possession,  testing,  and  dis- 
posal of  explosives  and  ingredients.    (40  Stat.  387.) 

See  note  to  §  3115% a,  ante. 

§  3115i4f.  (Act  Oct.  6,  1917,  c.  83,  §  11.)  Same;  persons  enti- 
tled to. 
The  Director  of  the  Bureau  of  Mines  shall  issue  licenses,  upon 
application  duly  made,  but  only  to  citizens  of  the  United  States  of 
America,  and  to  the  subjects  or  citizens  of  nations  that  are  at  peace 
with  them,  and  to  corporations,  firms,  and  associations  thereof,  and 
he  may,  in  his  discretion,  refuse  to  issue  a  license,  when  he  has  rea- 
son to  believe,  from  facts  of  which  he  has  knowledge  or  reliable 
information,  that  the  applicant  is  disloyal  or  hostile  to  the  United 
States  of  America,  or  that,  if  the  applicant  is  a  firm,  association,  so- 
ciety, or  corporation,  its  controlling  stockholders  or  members  are 
disloyal  or  hostile  to  the  United  States  of  America.  The  director 
may,  when  he  has  reason  to  believe  on  like  grounds  that  any  li- 
censee is  so  disloyal  or  hostile,  revoke  any  license  issued  to  him. 
Any  applicant  to  whom  a  license  is  refused  or  any  licensee  whose 
license  is  revoked  by  the  said  director  may,  at  any  time  within  thir- 
ty days  after  notification  of  the  rejection  of  his  application  or  revo- 
cation of  his  license,  apply  for  such  license  or  the  cancellation  of 
such  revocation  to  the  Council  of  National  Defense,  which  shall 
make  its  order  upon  the  director  either  to  grant  or  to  withhold  the 
.license.    i;40  Stat.  387.) 

See  note  to  §  3115%  a,  ante.        n 

§  3115V4ff.  (Act  Oct  6,  1917,  c.  83,  §  12.)     Same;  applications  for. 

Any  person  desiring  to  manufacture,  sell,  export,  import,  store, 
or  purchase  explosives  or  ingredients,  or  to  keep  explosives  or  in- 
gredients in  his  possession,  shall  make  application  for  a  license, 
which  application  shall  state,  under  oath,  the  name  of  the  applicant ; 
the  place  of  birth;  whether  native  born  or  naturalized  citizen  of 
the  United  States  of  America ;  if  a  naturalized  citizen,  the  date  and 
place  of  naturalization;  business  in  which  engaged;  the  amount 
and  kind  of  explosives  or  ingredients  which  during  the  past  six 
months  have  been  purchased,  disposed  of,  or  used  by  him;  the 
amount  and  kind  of  explosives  or  ingredients  now  on  hand ;  whether 
sales,  if  any,  have  been  made  to  jobbers,  wholesalers,  retailers,  or 
consumers;  the  kind  of  license  to  be  issued,  and  the  kind  and 
amount  of  explosives  or  ingredients  to  be  authorized  by  the  license ; 
and  such  further  information  as  the  Director  of  the  Bureau  of  Mines 
may,  by  rule,  from  time  to  time  require. 

Applications  for  vendor's,  purchaser's,  or  foreman's  licenses  shall 
be  made  to  such  officers  of  the  State,  Territory,  or  dependency  hav- 
ing jurisdiction  in  the  district  within  which  the  explosives  or  in- 
gredients are  to  be  sold  or  used,  and  having  the  power  to  admin- 
ister oaths  as  may  be  designated  by  the  Director  of  the  Bureau  of 
Mines,  who  shall  issue  the  same  in  the  name  of  such  director.  Such 
officers  shall  be  entitled  to  receive  from  the  applicant  a  fee  of  25 
cents  foneach  license  issued.  They  shall  keep  an  accurate  record 
of  all  licenses  issued  in  manner  and  form  to  be  prescribed  by  the 
Director  of  the  Bureau  of  Mines,  to  whom  they  shall  make  reports 
from  time  to  time  as  may  be  by  rule  issued  by  the  director  required. 
The  necessary  blanks  and  blank  records  shall  be  furnished  to  such 
officers  by  the  said  director.    Licensing  officers  shall  be  subject  to 
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removal  for  cause  by  the  Director  of  the  Bureau  of  Mines,  and  all 
licenses  issued  bjr  them  shall  be  subject  to  revocation  by  the  direc- 
tor as  provided  m  section  eleven.    (40  Stat.  387.) 

See  note  to  $  3115% a,  ante. 

§  3HSy^{{{.  (Act  July  1,  1918,  c.  113,  §  1.)  Licenses;  cancellation. 
Any  license  issued  under  the  Act  of  October  sixth,  nineteen  hun- 
dred and  seventeen,  may  be  canceled  by  the  Director  of  the  Bureau 
of  Mines  if  the  person  to  whom  such  license  was  issued  shall,  after 
notice  and  an  opportunity  to  be  heard,  be  found  to  have  violated- 
any  of  the  provisions  of  the  Act.     (40  Stat.  671.) 

This  sectioii  was  a  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1919,  dted  above. 

§  3115i4g.  (Act  Oct.  6,  1917,  c  83,  §  13.)     Inspectors;    appoint- 
ment. 
The  President,  by  and  with  the  advice  and  consent  qf  the  Senate, 
may  appoint  in  each  State  and  in  Alaska  an  explosives  inspector, 
whose  duty  it  shall  be,  under  the  direction  of  the  Director  of  the 
Bureau  of  Mines,  to  see  that  this  Act  is  faithfully  executed  and  ob- 
served.   Each  such  inspector  shall  receive  a  salary  of  $2,400  per  an- 
num.   He  may  at  any  time  be  detailed  for  service  by  said  director 
in  the  District  of  Columbia  or  in  any  State,  Territory,  or  depend- 
ency of  the  United  States.     All  additional  employees  required  in 
carrying  out  the  provisions  of  this  Act  shall  be*  appointed  by  the  Di- 
rector of  the  Bureau  of  Mines,  subject  to  the  approval  of  the  Sec- 
retary of  the  Interior.    (40  Stat.  388.) 
See  note  to  §  3115% a,  ante. 

§  3115i4gg.  (Act  Oct.  6,  1917,  c.  83,  §  14.)  False  representations 
as  to  licenses. 
It  shall  be  unlawful  for  any  person  to  represent  himself  as  hav- 
ing a  license  issued  under  this  Act,  when  he  has  not  such  a  license, 
or  as  having  a  license  different  in  form  or  in  conditions  from  the 
one  which  he  in  fact  has,  or  without  proper  authority  make,  cause 
to  be  made,  issue  or  exhibit  anything  purporting  or  pretending  to  be 
such  license,  or  intended  to  mislead  any  person  into  believing  it  is 
such  a  license,  or  to  refuse  to  exhibit  his  license  to  any  peace  of- 
ficer, Federal  or  State,  or  representative  of  the  Bureau  of  Mines. 
(40  Stat.  388.) 

See  note  to  §  3115 %a,  ante. 

§  Snsy^h.  (/Let  Oct  6,  1917,  c.  83,  §  IS.)     Divulgencc  of  infor- 
mation. 

No  inspector  or  other  employee  of  the  Bureau  of  Mines  shall 
divulge  any  information  obtained  in  the  course  of  his  duties  under 
this  Act  regarding  the  business  of  any  licensee,  or  applicant  for  li- 
cense, without  authority  from  the  applicant  for  license  or  from  the 
Director  of  the  Bureau  of  Mines.    (40  Stat.  388.) 

See  no^  to  §  3115^a,  ante. 

§  3115i4hh.  (Act  Oct.  6,   1917,  c.  83,  §   16.)     Marking,  defining 
and  placarding  premises. 
Every  person  authorized  under  this  Act  to  manufacture  or  store 
explosives  or  ingredients  shall  clearly  mark  and  define  the  prem- 
ises on  which  his  plant  or  magazine  may  be  and  shall  conspicuously 
display  thereon  the  words  "Explosives— Keep  Off."    (40  Stat.  388.) 
See  note  to  {  3115^  a,  ante. 

§  3115%i.  (Act  Oct  6,  1917,  c.  83,  §  17.)     Exclusion  from  prem- 
ises where  are  manufactured  or  stored. 
No  person,  without  the  consent  of  the  owner  or  his  authorized 
agents,  except  peace  officers,  the  Director  of  the  Bureau  of  Mines 
and  persons  designated  by  him  in  writing,  shall  be  in  or  upon  any 
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plant  or  premises  on  which  explosives  are  manufactured  or  stored^ 
or  be  in  or  upon  any  magazine  premises  on  which  explosives  are 
stored;  nor  shall  any  person  discharge  any  firearms  or  throw  or 
place  any  explosives  or  inflammable  bombs  at,  on,  or  against  any 
such  plant  or  magazine  premises,  or  cause  the  same  to  be  done. 
(40  Stat.  388.) 

See  note  to  §  3115^a,  ante. 

§  3115l^ii.  (Act  Oct.  6,  1917,  c.  83,  §  18.)  Rules  and  regulations. 
•  The  Director  of  the  Bureau  of  Mines  is  hereby  authorized  to 
make  rules  and  regulations  for  carrying  into  effect  this  Act,  sub- 
ject to  the  approval  of  the  Secretary  of  the  Interior.  (40  Stat  388.) 
See  note  to  §  3115 ^a,  ante. 

§  3115Vij.  (Act  Oct.  6,  1917,  c.  83,  §  19.)     Violations  of  act. 

Any  person  violating  any  of  the  provisions  of  this  Act,  or  any 
rules  or  regulations  made  thereunder,  shall  be  guilty  of  a  misde- 
meanor and  shall  be  punished  by  a  fine  of  not  more  than  $5,000  or 
by  imprisonment  not  more  than  one  year,  or  by  both  such  fine  and 
imprisonment.     (40  Stat.  388.) 

See  note  to  §  3115^ a,  ante. 

§  311514JJ.  (Act  Oct.  6,  1917,  c.  83,  §  20.)  Investigation  of  ex- 
plosions and  fires. 
The  Director  of  the  Bureau  of  Mines  is  hereby  authorized, to  in- 
vestigate all  explosions  and  fires  which  may  occur  in  mines,  quar- 
ries, factories,  warehouses,  magazines,  houses,  cars,  boats,  convey- 
ances, and  all  places  in  which  explosives  or  the  ingredients  thereof 
are  manufactured,  transported,  stored,  or  used,  and  shall,  in  his  dis- 
cretion, report  his  findings,  in  such  manner  as  he  may  deem  fit, 
to  the  proper  Federal  or  State  authorities,  to  the  end  that  if  such 
explosion  has  been  brought  about  by  a  willful  act  the  person  or 
persons  causing  such  act  may  be  proceeded  against  and  brought  to 
justice;  or,  if  said  explosion  has  been  brought  about  by  accidental 
means,  that  precautions  may  be  taken  to  prevent  similar  accidents 
from  occurring.  In  the  prosecution  of  such  investigations  the  em- 
ployees of  the  Bureau  of  Mines  are  hereby  granted  the  authority 
to  enter  the  premises  where  such  explosion  or  fire  has  occurred,  to 
examine  plans,  books,  and  papers,  to  administer  oaths  to,  and  to 
examine  all  witnesses  and  persons  concerned,  without  let  or  hin- 
drance on  the  part  of  the  owner,  lessee,  operator,  or^agent  thereof. 
(40  Stat.  388.) 

See  note  to  §  3115^a,  ante. 

§  311514k.  (Act  Oct.  6,  1917,  c.  83,  §  21.)  Use  of  agencies  of 
United  States,  States,  etc. 
The  Director  of  the  Bureau  of  Mines,  with  the  approval  of  the 
President,  is  hereby  authorized  to  utilize  such  agents,  agencies,  and 
all  officers  of  the  United  States  and  of  the  several  States,  Terri- 
tories, dependencies,  and  municipalities  thereof,  and  the  District  of 
Columbia,  in  the  execution  of  this  Act,  and  all  agents,  agencies, 
and  all  officers  of  the  United  States  and  of  the  several  States  and 
Territories,  dependencies,  and  municipalities  thereof,  and  the  Dis- 
trict of  Columbia,  shall  hereby  have  full  authority  for  all  acts  done 
by  them  in  the  execution  of  this  Act  when  acting  by  the  direction 
of  the  Bureau  of  Mines.    (40  Stat.  389.) 

See  note  to  §  3115 ^a,  ante. 

The  President,  by  a  proclamation,  dated  October  26,  1017,  declares: 

"That  from  and  after  the  16th  day  of  November,  1917,  and  during  the  present 
war  with  Germany,  it  will  be  unlawful  to  manufacture,  distribute,  store,  use, 
or  possess  explosives  or  ingredients  thereof,  except  as  provided  in  said  Act. 

"That  the  Director  of  the  Bureau  of  Mines  is  hereby  authorized  to  utilize, 
where  necessary  for  the  proper  administration  of  said  Act,  the  servicer  of  all 
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officers  of  the  United  States  and  of  the  several  States,  Territories,  depend- 
encies, and  municipalities  thereof,  and  of  the  District  of  Columbia,  and  such 
other  agents  and  agencies  as  he  may  designate,  who  shall  have  full  author- 
ity for  all  acts  done  by  them  in  the  execution  of  the  said  Act  when  acting 
under  his  direction." 

§  3115%kk.  (Act  Oct  6,  1917,  c.  83,  §  22.)     Appropriation. 

For  the  enforcement  of  the  provisions  of  this  Act,  including  per- 
sonal services  in  the  District  of  Columbia  and  elsewhere,  and  in- 
cluding supplies,  equipment,  expenses  of  traveling  and  subsistence, 
and  for  the  purchase  and  hire  of  animal-drawn  or  motor-propelled 
passenger-carrying  vehicles,  and  upkeep  of  same,  and  for  every 
other  expense  incident  to  the  enforcement  of  the  provisions  of  this 
Act,  there  is  hereby  appropriated,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  the  sum  of  $300,000,  or  so  much  thereof 
as  may  be  necessary:  Provided,  That  not  to  exceed  $10,000  shall 
be  expended  in  the  purchase  of  motor-propelled  passenger-carry- 
ing vehicles.    (40  Stat  389.) 

See  note  to  §  3115 14a,  ante. 

The  sundry  civil  appropriation  act  for  the  year  1919,  Act  July  1,  1918,  c. 
113,  §  1,  40  Stat.  634,  repeats  the  provisions  of  this  section,  with  minor  mod- 
ifications. 

TRADING  WITH  THE  ENEMY 


§  3115V2a.  (Act  Oct.  6,  1917,  c.  106,  §  1.)     Designation  of  act. 

This  Act  shall  be  known  as  the  "Tradirig  with  the  enemy  Act." 
(40  Stat.  411.) 

This  section  and  the  eit^hteen  sections  next  following  were  an  act  entitled 
"An  act  to  define,  regulate,  and  punish  trading  with  the  enemy,  and  for  other 
purposes,'*  cited  above. 

Notes  of  Deoisloiui 

COMtruotlon  and  application  In  gen«  compel  act  resulting  in  injury  to  in- 

•ralw^This   act   must  be   construed  in  dividual  alien  enemy,  without  benefi.t  to 

light  of  purposes,  first,  to  prevent  act  United  States.    Keppelman  v.  Keppel- 

resulting  in  detriment  to  United  States  man  (N.  J.  Gh.)  103  A.  27. 
in  war,  and,  second,  not  to  permit  or 

I 

§  ailSViaa.  (Act  Oct.  6,  1917,  c.  106,  §  2.)     Definitions. 

The  word  "enemy,"  as  used  herein,  shall  be  deemed  to  mean,  for 
the  purposes  of  such  trading  and  of  this  Act — 

(a)  Any  individual,  partnership,  or  other  body  of  individuals,  of 
any  nationality,  resident  within  the  territory  (including  that  occu- 
pied by  the  military  and  naval  forces)  of  any  nation  with  which  the 
United  States  is  at  war,  or  resident  outside  the  United  States  and 
doing  business  within  such  territory,  and  any  corporation  incorpo- 
rated within  such  territory  of  any  nation  with  which  the  United 
States  is  at  war  or  incorporated  within  any  country  other  than  the 
United  States  and  doing  business  within  such  territory. 

(b)  The  government  of  any  nation  with  which  the  United  States 
is  at  war,  or  any  political  or  municipal  subdivision  thereof,  or  any 
officer,  official,  agent,  or  agency  thereof. 

(c)  Such  other  individuals,  or  body  or  class  of  individuals,  as 
may  be  natives,  citizens,  or  subjects  of  any  nation  with  which  the 
United  States  is  at  war,  other  than  citizens  of  the  United  States, 
wherever  resident  or  wherever  doing  business,  as  the  President,  if 
he  shall  find  the  safety  of  the  United  States  or  the  successful  prose- 
cution of  the  war  shall  so  require,  may,  by  proclamation,  include 
within  the  term  "enemy." 

The  words  "ally  of  enemy,"  as  used  herein,  shall  he  deemed  to  mean— 
(a)  Any  individual,  partnership,  or  other  body  of  individuals,  of 
any  nationality,  resident  within  the  territory  (including  that  occu- 
pied by  the  military  and  naval  forces)  of  any  nation  which  is  an 
ally  of  a  nation  with  which  the  United  States  is  at  war,  or  resident 
outside  the  United  States  and  doing  business  within  such  territory, 
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and  any  corporation  incorporated  within  such  territory  of  such  ally 
nation,  or  incorporated  within  any  country  other  than  the  United 
States  and  doing  business  within  such  territory. 

(b)  The  government  of  any  nation  which  is  an  ally  of  a  nation 
with  which  the  United  States  is  at  war,  or  any  political  or  munici- 
pal subdivision  of  such  ally  nation,  or  any  officer,  official,  agent,  or 
agency  thereof. 

(c)  Such  other  individuals,  or  body  or  class  of  individuals,  as  may 
be  natives,  citizens,  or  subjects  of  any  nation  which  is  an  ally  of 
a  nation  with  which  the  United  States  is  at  war,  other  than  citizens 
of  the  United  States,  wherever  resident  or  wherever  doing  business, 
as  the  President,  if  he  shall  find  the  safety  of  the  United  States  or 
the*  successful  prosecution  of  the  war  shall  so  require,  may,  by 
proclamation,  include  within  the  term  "ally  of  enemy." 

The  word  "person,"  as  used  herein,  shall  be  deemed  to  mean  an 
individual,  partnership,  association,  company,  or  other  unincorpo- 
rated body  of  individuals,  or  corporation  or  body  politic. 

The  wordi  "United  States,"  as  used  herein,  shall  be  deemed  to 
mean  all  land  and  water,  continental  or  insular,  in  any  way  within 
the  jurisdiction  of  the  United  States  or  occupied  by  the  military  or 
naval  forces  thereof. 

The  words  "the  beginning  of  the  war,"  as  used  herein,  shall  be 
deemed  to  mean  midnight  ending  the  day  on  which  Congress  has 
declared  or  shall  declare 'war  or  the  existence  of  a  state  of  war. 

The  words  "end  of  the  war,"  as  used  herein,  shall  be  deemed  to 
mean  the  date  of  proclamation  of  exchange  of  ratifications  of  the 
treaty  of  peace,  unless  the  President  shall,  by  proclamation,  declare 
a  prior  date,  in  which  case  the  date  so  proclaimed  shall  be  deemed 
to  be  the  "end  of  the  war"  within  the  meaning  of  this  Act. 

The  words  "bank  or  banks,"  a^  used  herein,  shall  ht  deemed  to 
mean  and  include  national  banks.  State  banks,  trust  companies,  or 
other  banks  or  banking  associations  doing  business  under  the  laws 
of  the  United  States,  or  of  any  State  of  the  United  States. 

The  words  "to  trade,"  as  used  herein,  shall  be  deemed  to  mean — 

(a)  Pay,  satisfy,  compromise,  or  give  security  for  the  payment 
or  satisfaction  of  any  debt  or  obligation. 

(b)  Draw,  accept,  pay,  present  for  acceptance  or  payment,  or  in- 
dorse any  negotiable  instrument  or  chose  in  action. 

(c)  Enter  into,  carry  on,  complete,  or  perform  any  contract, 
agreement,  or  obligation. 

(d)  Buy  or  sell,  loan  or  extend  credit,  trade  in,  deal  with,  ex- 
change, transmit,  transfer,  assign,  or  otherwise  dispose  of,  or  receive 
any  form  of  property. 

(e)  To  have  any  form  of  business  or  commercial  communication 
or  intercourse  with.    (40  Stat.  411.) 

See  note  to  §  3115^/^a,  ante. 

The  United  States  formally  declared  that  a  state  of  war  existed  with  Ger- 
many and  Austria-Hungary  by  joint  resolutions  dated  April  6,  1917  and  De- 
cember 7,  1917,  respectively. 

Proclamation  issued  under  this  section,  dated  February  5,  1918,  as  follows, 
omitting  formal  portions: 

"Whereas,  under  the  provisions  of  and  by  virtue  of  the  power  and  authority 
granted  in  Sections  four  thousand  and  sixty-seven,  four  thousand  and  sixty- 
eight,  four  thousand  and  sixty-nine,  and  four  thousand  and  seventy,  of  the 
Revised  Statutes,  and  in  accordance  with  proclamations  and  regulations  which 
have  been  or  which  may  hereafter  be  made  and  established  thereunder  by  the 
President  of  the  United  States,  certain  alien  enemies  have  been,  or  may  from 
time  to  time  be,  transferred  after  arrest  into  the  custody  of  the  War  Depart- 
ment for  detention  during  the  war; 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  pursuant  to  the  authority  vested  in  me,  and  In  accordance  with  the 
provisions  of  the  said  Act  of  October  6,  1917,  known  as  the  Trading  with  the 
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Enemy  Act,  do  hereby  find  that  the  safety  of  the  United  States  and  the  suc- 
cessful prosecution  of  the  present  war  require  that  all  natives,  citizens  or 
subjects  of  the  German  Empire  or  of  the  Aust*o-Hungarian  Empire  who,  by 
virtue  of  the  provisions  of  Sections  four  thousand  and  sixty- seven,  four  thou- 
sand and  sixty-eight,  four  thousand  and  sixty-nine,  and  four  thousand  and 
seventy,  of  the  Revised  Statutes,  and  of  the  proclamations  and  regulations 
thereunder,  have  been  heretofore  or  may  be  hereafter  transferred  after  arrest 
into  the  custody  of  the  War  Department  for  detention  during  the  war,  shall  be 
included  within  the  meaning  of  the  word  'enemy*  for  the  purposes  of  the 
Trading  with  the  Enemy  Act  and  of  such  trading;  and  I  do  hereby  proclaim 
to  all  whom  it  may  concern  that  every  such  alien  enemy  who  is  so  transferred, 
after  arrest,  into  the  custody  of  the  War  Department  for  detention  during  the  j 
war,  shall  be  and  hereby  is  included  within  the  meaning  of  the  word  'enemy' 
and  shall  be  deemed  to  constitute  an  'enemy'  for  said  purposes." 

May  31,  1918,  as  follows,  omitting  formal  portions: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  pursuant  to  the  authority  vested  in  me,  and  in  accordance  with  the 
provisions  of  the  said  Act  of  October  6,  1917,  known  as  the  Trading  with  the 
enemy  Act,  do  hereby  find  that  the  safety  of  the  United  States  and  the  success- 
ful prosecution  of  the  present  war  require  that, 

"(1)  Any  woman,  wherever  resident  outside  of  the  United  States,  who  is  a 
citizen  or  subject  of  any  nation  with  which  the  United  States  is  at  war  and 
whose  husband  is  either  (a)  an  officer,  c^dal  or  agent  of  the  government  of 
any  nation  with  which  the  United  States  is  at  war,  or  (b)  resident  within  the 
territory  (including  that  occupied  by  the  military  or  naval  forces)  of  any  na- 
tion with  which  the  United  States  is  at  war,  or  (c)  resident  outside  of  the 
United  States  and  doing  business  within  such  territory ;    and 

"(2)  All  citizens  or  subjects  of  any  nation  with  which  the  United  States  is 
at  war  (other  than  citizens  of  the  United  States)  who  have  been  or  shall  here- 
after be  detained  as  prisoners  of  war,  or  who  have  been  or  shall  hereafter  be 
interned  by  any  nation  which  is  at  war  with  any  nation  with  which  the  United 
States  is  also  at  war ;   and 

"(3)  Such  other  individuals  or  body  or  class  of  individuals  as  may  be  citi- 
zens or  subjects  of  any  nation  with  which  the  United  States  is  at  war  (other 
than  citizens  of  the  United  States)  wherever  resident  outside  of  the  United 
States,  or  wherever  doing  business  outside  of  the  United  States,  who ,  since 
the  beginning  of  the  war  have  disseminated,  or  shall  hereafter  disseminate 
propaganda  calculated  to  aid  the  cause  of  any  such  nation  in  such  war,  or  to 
injure  the  cause  of  the  United  States  in  such  war,  or  who  since  the  beginning 
of  the  war  has  assisted  or  shall  hereafter  assist  in  plotting  or  intrigue  against 
the  United  States,  or  against  any  nation  which  is  at  war  with  any  nation 
which  is  at  war  also  with  the  United  States ;   and 

"(4)  Such  other  individuals  or  body  or  class  of  individuals  as  may  be  citizens 
or  subjects  of  any  nation  with  which  the  United  States  is  at  war  wherever 
resident  outside  of  the  United  States,  or  wherever  doing  business  outside  of 
the  United  States,  who  are  or  may  hereafter  be  included  in  a  publication  is- 
sued by  the  War  Trade  Board  of  the  United  States  of  America,  entitled  'En- 
emy Trading  List*  ;  and  the  term  'body  or  class  of  individuals'  as  herein  used 
shall  include  finds  and  co-partnerships  contained  in  said  enemy  trading  list 
of  which  one  or  more  of  the  members  or  partners  shall  be  citizens  or  subjects 
of  any  nation  with  which  the  United  States  is  at  war ;   and 

"(5)  Any  citizen  or  subject  of  any  nation  with  which  the  United  States  is 
at  war  wherever  resident  outside  of  the  United  States,  who  has  been  at  any 
time  since  August  4,  1914,  resident  within  the  territory  (including  that  occu- 
pied by  the  military  or  naval  forces)  of  any  nation  with  which  the  United 
States  is  at  war,  shall  all  bo  included  within  the  meaning  of  the  word  'enemy' 
for  the  purposes  of  the  'Trading  with  the  enemy  Act'  and  of  such  trading; 
and  I  do  hereby  proclaim  to  all  whom  it  may  concern  that  every  such  individ- 
ual or  body  or  class  of  individuals  herein  referred  to  shall  be  and  hereby  is 
included  within  the  meaning  of  the  word  ''enemy'  and  shall  be  deemed  to  con- 
stitute an'  'enemy'   for  said  purposes. 

*'And  by  virtue  of  further  authority  vested  in  me  by  said  Act  entitled  'An 
Act  To  define,  regulate,  and  punish  trading  with  the  enemy,  and  for  other 
purposes,'  approved  October  6,  1917,  and  known  as  the  Trading  with  the  en- 
emy Act,  I  hereby  make  the  following  order,  rule  and  regulation. 

**i  hereby  require  that,  pursuant  to  the  provisions  of  subsection  (a)  of  sec- 
tion seven  of  said  *Trading  with  the  Enemy  Act,'  every  corporation  incorpo- 
rated within  the  United  States,  and  every  unincorporated  association,  or  com- 
pany, or  trustee,  or  trustees  within  the  United  States,  issuing  shares  or  cer- 
,  tificates  representing  beneficial  interests,  shall  transmit  to  the  Alien  Property 
Custodian  a  full  list  of  every  officer,  director,  or  stockholder  known  to  be,  K» 
whom  the  representative  of  such  corporation,  association,  company  or  trustee 
may  have  reasonable  cause  to  believe  to  be,  included  by  the  above  proclamati(» 
within  the  term  'enemy' ,  together  with  a  statement  of  the  amount  of  stock  or 
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shares  owned  by  .each  such  officer,  director,  or  8to(&holder,  or  in  which  he  has 
any  interest;  and  any  person  in  the  United  States  who  holds  or  has  or  shall 
hold  or  have  custody  or  control  of  money  or  other  property,  beneficial  or  other- 
wise, alone  or  jointly  with  others,  of,  for,  by,  on  account  of  or  on  behalf  of,  or 
for  the  benefit  of,  and  any  person  within  the  United  States,  who  is  or  shall  be 
indebted  in  any  way  to,  any  person  included  by  the  above  proclamation  within 
the  term  *enemy' ,  or  any  person  whom  he  may  have  reasonable  cause  to  be- 
lieve to  be  so  included,  shall  report  the  fact  to  the  Alien  Property  Custodian. 

"Such  lists,  statements  and  reports  shall  be  made  and  transmitted  to  the 
Alien  Property  Custodian,  in  such  form  and  under  such  rules  and  regulations 
as  he  may  prescribe  within  thirty  days  after  the  date  of  this  order,  or  within 
thirty  days  after  money  or  other  property  owing  or  belonging  to  or  held  for, 
by,  on  account  of  or  on  behalf  of,  or  for  thei  benefit  of  any  such  *enemy'  shall 
come  within  the  custody  or  control  of  the  reporter,  or  within  thirty  days  after 
any  person  shall  become  an  *enemy'  by  virtue  of  the  terms  of  the  above  procla- 
mation." 

August  10,  1918,  and  August  14,  1918,  declaring  certain  enumerated  part- 
nerships and  persons  to  be  "Enemies." 

E^irther  proclamation,  issued  under  this  section,  dated  November  29,  1918, 
declaring  certain  enumerated  persons  and  partnerships  to  be  "enemies." 

Notes  of  Deoisioiis 


Constitutionality  of  act.— See  notes 
under  ||  3115^c,  3115%f,  3115^2^, 
post. 

Alien  enemies  residing  in  United 
States.— See   post,   |   7615,   and   notes. 

Enemies— Wlio  arow— Persons  residing 
within  enemy  territory  are  regarded  as 
enemies,  although  they  may  be  subjects 
of  the  United  States  or  of  a  neutral 
power  or  personally  friendly  to  the 
United  States.  Gates  v.  Goodloe  (1879) 
101  U.  S.  612,  25  L.  Ed.  895;  The  Fly- 
ing Scud  (1867)  6  Wall.  263,  18  L.  Ed. 
755;  •Prize  Cases  (1862)  2  Black,  635, 
17  L.  Ed.  459;  Page  v.  U.  S.  (1870)  11 
Wall.  268,  20  L.  Ed.  135;  The  William 
Bagaley  (1866)  5  Wall.  377,  18  L,  Ed. 
583;  The  Benito  Estenger  (1900)  176 
U.  S.  568,  20  Sup.  Ct  489,  44  L.  Ed. 
592;  Juragua  Iron  Co.  v.  U.  S.  (1909) 
29  Sup.  Ct  385,  212  U.  S.  297,  53  L. 
Ed.  520,  affirming  judgment  (1907)  42 
Ct.  CI.  99;  The  Hiawatha  (D.  C.  1861) 
Fed.  Cas.  No.  6,451,  affirmed  (C.  C. 
1861)  Fed.  Cas.  No.  6,450,  and  (1862) 
67  U.  S.  (2  Black)  635,  17  U  Ed.  459; 
The  Joseph  (C.  C.  1813)  Fed.  Cas.  No. 
7,533,  affirmed  (1814)  12  U.  S.  (8 
Cranch)  451,  3  L.  Ed.  621;  The  North 
Carolina  (D.  C.  1861)  Fed.  Cas.  No. 
10,316a,  affirmed  (C.  C.  1863)  Fed.  Cas. 
No.  10,317;  The  Peterhoff  (D.  C.  18aS) 
Fed.  Cas.  No.  11,024,  reversed  (1866) 
72  U.  S.  (5  Wall.)  28.  18  L.  Ed.  564; 
The  Sarah  Starr  (D.  C.  1861)  Fed.  Cas. 
No.  12,352,  affirmed  (C.  C.  1863)  Fed. 
Cas.  No.  12,353;  U.  S.  v.  The  Alleghe- 
ny (D.  0  1863)  Fed.  Cas.  No.  14,429; 
U.  S.  V.  El  Telegrafo  (D.  C.  1846)  Fed. 
Cas.  No.  15,049;  Elbers  v.  United  Ins. 
Co.  (N.  Y.  1819)  16  Johns.  128. 

If  a  citizen  of  the  United  States  es- 
tablishes his  domicile  in  a  foreign  coun- 
try between  which  and  the  United 
States  hostilities  afterwards  break  out, 
property  shipped  by  such  citizen  before 
a  knowledge  of  the  war,  and  captured 
by  an  American  cruiser  after  the  dec- 
laration of  war,  must  be  condemned  as 
lawful  prize.  The  Venus  (1814)  12  U. 
S.  (8  Cranch)  253,  3  L.  Ed.  553. 
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In  a  proceeding  for  the  condemnation 
of  certain  goods  captured  on  board  of  a 
vessel,  the  commercial  domicile  of  the 
merchant  at  the  time  of  the  capture  of 
the  goods  determines  their  character. 
A  naturalized  citizen,  for  the  purpoaea 
of  trade,  returned  to  his  native  country 
in  time  of  peace,  but  with  the  intention 
of  returning  to  his  adopted  country. 
He  remained  in  his  native  country  12 
months  after  war  had  broken  out  be- 
tween the  two  countries,  for  the  pur- 
pose of  closing  his  business,  though 
he  engaged  in  no  new  commercial  trans- 
action with  the  enemy,  and  then  re- 
turned to  his  adopted  country.  Held, 
that  he  had  gained  a  domicile  in  his 
native  country,  and  that  his  goods,  cap- 
tured after  the  war,  were  liable  to  con- 
demnation. The  Frances  (1814)  12  U. 
S.  (8  Cranch)  335,  3  L.  Ed,  581. 

Shipments  made  by  merchants  actual- 
ly domiciled  in  an  enemy's  country  at 
the  breaking  out  of  a  war  partake  of 
the  nature  of  enemy  trade,  and  as  such 
are  subject  to  capture.  The  Mary  and 
Susan  (1816)  14  JU.  S.  a  Wheat.)  46, 
4  L.  Ed.  32. 

The  language  of  the  prize  law,  that 
property  is  to  be  condemned  as  ene- 
my*s,  or  is  to  be  deemed  enemy's,  or  is 
impressed  with  a  hostile  character,  does 
not  necessarily  import  that  the  owner  is 
personally  hostile,  but  only  that  his 
property  has  been  placed  in  such  rela- 
tion to  the  enemy  that  a  court  of  prize 
is  to  deal  with  it  as  if  it  belonged  to  the 
enemy.  And  acts  which  tend  to  sub- 
serve the  interests  of  the  enemy  may 
impress  a  hostile  character  on  property, 
or  the  residence  of  the  owner  in  the 
enemy's  country  may  be  of  such  a  char- 
acter as  to  stamp  the  property  conclu- 
sively as  hostile.  The  Amy  Warwick 
(D.  C.  1862)  Fed.  Cas.  No.  341,  affirmed 
(1862)  67  U.  S.  (2  Black)  635,  17  L,  Ed. 
459. 

A  British  subject,  domiciled  in  the 
United  States,  but  temporarily  absent 
at  Jamaica,  making  a  shipment  in  time 
of  peace,  does  not  by  his  character  of 
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British  subject,  affect  the  property  with 
a  hostile  charactert  if  war  breaks  out 
pending  the  voyage;  otherwise,  if  such 
shipment  be  made  pending  a  known 
war.  The  Ann  Green  (C.  C.  1812)  Fed. 
Cas.  No.  414. 

A  shipment  made  from  the  enemy's 
country,  after  a  knowledge  of  the  war, 
by  an  American  citizen,  subjects  the 
property  to  confiscation  as  prize  of  war. 
The  Mary  (C.  C.  1813)  Fed.  Cas.  No. 
9,1S4,  affirmed  in  part  and  reversed  in 
part  11814)  12  U.  S.  (8  Cranch)  388,  3 
L.  Ed.  599. 

"Where  a  party  puts  himself  in  itintere 
to  return  to  his  native  country,  his 
property  is  not  thereby  made  exempt 
from  the  hostile  character  acquired  by 
the  residence,  where  it  appears  that 
such  property  has  been  engaged  in  a 
trade  illegal  in  the  native  character. 
The  St.  Lawrence  (C.  C.  1813)  Fed. 
Cas.  No.  12,232. 

The  property  of  a  person  may  acquire 
a  hostile  character,  although  his  resi- 
dence be  neutral.  Therefore,  where  a 
person  is  engaged  in  the  ordinary  or 
extraordinary  commerce  of  an  enemy's 
country,  upon  the  srme  footing  and  with 
the  same  advantages  as  native  resident 
subjects,  his  property  employed  in  such 
trade  is  deemed  incorporated  into  the 
general  commerce  of  that  country,  and 
subject  to  confiscation,  be  his  residence 
where  it  may.  The  San  Jose  Indiano 
(C.  C.  1814)  Fed.  Cas.  No.  12,322,  af- 
firmed The  St  Joze  Indiano  (1816)  14 
U.  S.  (1  Wheat.)  208,  4  L.  Ed.  73. 

Property  belonging  to  a  merchant  re- 
siding and  trading  at  an  enemy  port  is, 
when  Captured,  liable  to  condemnation 
as  enemy  property.  The  Delta  (D.  C. 
1862)  Fed.  Cas.  No.  3,777,  affirmed  (C. 
C.  1863)  Fed.  Cas.  No.  3,778. 

Property  purchased  as  stock  in  trade 
to  be  carried  on  in  the  enemy's  country 
by  a  person  permanently  residing  there 
i»  subject  to  capture  and  condemnation. 
The  Lilla  (D.  C.  1862)  Fed.  Cas.  No. 
8,348. 

The  property  of  a  person  settled  in 
the  enemy's  country  though  he  be  a 
neutral  subject,  is  aflFected  with  the  hos- 
tile character.  A  residence  of  13  years 
is  amply  sufficient  to  invest  such  party 
with  the  character  of  an  enemy.  Rog- 
ers V.  Amado  (D.  C.  1847)  Fed.  Cas.  No. 
12.005. 

The  fact  that  a  vessel  is  enrolled  in 
a  port  of  a  rebellious  state  is  not  con- 
clusive that  such  port  is  the  domicile  of 
her  owner,  so  as  to  make  her  enemy 
property;  and  it  is  competent  to  show 
that  the  owner  is  in  fact  a  resident  of 
another  port  in  a  loyal  state,  and  thus 
avoid  condemnation.  U.  S.  v.  The  F. 
W.  Johnson  (D.  C.  1861)  Fed.  Cas.  No. 
15,179. 

Whether  commercial  intercourse  with 
the  enemy  is  lawful  or  not  depends  on 
the  place  of  one's  domicile.  Thus,  in 
the  War  of  the  Rebellion,  A.,  whose 
domicile  was  within  the  Confederate 
lines,   but   who    was  actually  living  in 
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loyal  territory,  might,  by  his  agent  (ap- 
pointed before  hostilities  began),  carry 
on  commercial  intercourse  with  the  ene- 
my, whereas  such  intercourse  would  be 
unlawful  in  the  case  of,  B.,  domiciled  in 
loyal  territory,  but  living  within  the 
lines  of  the  Confederacy.  Quigley  v. 
U.  S.  (1877)  13  Ct,  CI.  367. 
.  A  foreigner  residing  during  a  state  of 
war  within  the  dominion  of  one  bellig- 
erent is  subject  to  the  jurisdiction  and 
control  of  the  other,  who  may  treat  his 
property  as  hostile.  The  character  of 
an  enemy  may  attach  either  to  his  per- 
son or  property;  and  he  cannot  demand 
compensation  for  loss  or  damage  re- 
sulting from  military  operations.  Gal- 
lego,  Messa  &  Co.  v.  U.  S.  (1908)  43  Gt. 
CI.  444. 

An  alien  enemy  is  one  with  whose 
country  the  United  States  is  at  war. 
Taylor  v.  Albion  Lumber  Co.  (Cal.  1917) 

108  P.  348. 

Before  the  passage  of  the  ordinance 
of  secession  by  Virginia,  a  vessel  clear- 
ed from  Norfolk,  owned  in  Virginia,  and 
her  officers  and  crew  were  inhabitants 
of  that  State.  On  her  return  voyage  she 
was  captured  by  a  United  States  man-of- 
war.  Her  papers  were  regular,  and  she 
sailed  under  the  United  States  flag. 
Her  master  testified  that  he  considered 
himself  a  subject  of  the  United  States, 
that  he  considered  hi?  allegiance  to  the 
Union  as  greater  .ind  stronger  than  the 
allegiance  to  his  native  state,  and  that 
he  would  sustain  the  United  States 
againfit  his  native  state.  Held,  that 
the  vessel  at  the  time  of  her  capture 
was  enemy  property,  in  consequence  of 
the  residence  of  her  owners  in  the 
enemy  country.  U.  S.  v.  The  Sally 
Mears  (1864)  6  D.  C.  36. 

Residents  of  New  Jersey,  born  in 
German  Empire,  and  not  citizens  of 
United  States,  who  had  not  been  in- 
terned in  custody  of  War  Department, 
held  not  "enemies"  within  federal 
"Trading  with  the  Enemy  Act,'*  so 
that  they  could  not  defend  suit  for 
specific  performance  of  sale  of  realty 
on  such  ground.  Tortoriello  v.  Seg- 
horn  (N.  J.  Ch.)  103  A.  393. 

New  Jersey  corporation,  composed 
entirely  of  German  stockholders,  did 
not,  on  declaration  of  war  between 
United  States  and  Germany,  cease  to 
be  domestic  corporation,  and  become  an 
alien  enemy.  Fritz  Schulz,  Jr.,  Co.  v. 
Raimes  &  Co.  (1917)  99  Misc.  Rep. 
026,  164  N.  Y.  Supp.  454,  affirmed 
(1917)  100  Mific.  Rep.  697,  166  N.  Y. 
Supp.  567. 

An  opera  singer,  a  subject  of  Ger- 
mifny,  living  in  the  United  States  be- 
fore and  since  the  war,  held  to  be  a 
lawful  resident  of  this  country,  and 
not  a  resident  of  Germany,  within  the 
meaning  of  "Trading  with  the  Enemy 
Act,"  and  hence  entitled  to  sue  in  our 
courts.  Arndt-Ober  v.  Metropolitan 
Opera  Co.  (Sup.)  169  N.  Y.  S.  944,  182 
App.  Div.  513,  modifying  order  (Sup.) 

109  N.  Y.  S.  304,  102  Misc.  Rep.  320. 
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Native  of  Austria -Hungary,  >'with 
wbicb  the  United  States  is  at  war, 
though  resident  of  North  Carolina,  re- 
gardless of  fact  that  he  is  guilty  of  no 
act  or  utterance  unfriendly  to  United 
States,  and  is  quiet,  law-abiding  labor- 
er, is  alien  enemy.  Krachanake  v. 
Acme  Mfg.  Co.,  95  S.  E.  851,  175  N. 
C.  435. 

In  view  of  President's  Proclamation 
No.  1417,  as  to  rights  of  Austrian  na- 
tionals, and  Trading  with  Enemy  Acti 
defining  enemy  as  person  resident  with- 
in territory  of  any  nation  with  which 
United  States  is  at  war,  native  of  Aus- 
tria-Hungary resident  within  the 
United  States  may  sue  for  torts.    Id. 

•^ —  Partnerships  and  Joint  adven* 
turesw— One  joint  owner  of  a  vessel  ob- 
tained a  register  for  her,  which  was 
granted  upon  his  oath  that  he,  togeth- 
er with  the  other  joint  owner,  a  citi- 
zen of  this  country,  were  the  only  own- 
ers of  the  ship,  when  in  point  of  fact 
the  other  joint  owner  was  domiciled  in 
England.  Held,  that  the  vessel  was 
liable  to  forfeiture,  under  Act  Cong. 
Dec.  31,  1792.  The  Venus  (1814)  12 
U.  S.  (8  Cranch)  253,  3  L.  Ed.  553. 

The  share  of  a  partner  in  a  neutral 
house,  where  his  own  domicile  is  in  a 
hostile  country,  is  subject  to  confisca- 
tion, jure  belli.  The  Antonia  Johanna 
(1816)  14  U.  S.  (1  Wheat.)  159,  4  L. 
Ed.  60. 

Any  property  of  a  house  of  trade  es- 
tablished in  the  enemy's  country  is 
condemnable  as  a  prize,  whatever  may 
be  the  domicile  of  the  partners.  The 
Friendschaft  (1819)  17  U.  S.  (4 
Wheat.)   105,  4  L.  Ed.  525. 

The  property  of  a  commercial  house 
established  in  an  enemy's  country  is 
subject  to  seizure  and  condemnation 
as  prize,  although  some  of  the  part- 
ners have  a  neutral  domicile.  The 
Cheshire  (1865)  70  U.  S.  (3  Wall.) 
231,  18  L.  Ed.  175. 

In  the  case  of  a  joint  shipment  from 
enemy  country  by  a  firm,  where  it  ap- 
pears that  all  the  members  of  the  firm 
are  citizens  of  the  United  States,  but 
that  one  of  such  members  resides  in 
the  enemy  country,  the  share  of  the 
latter  in  a  prize  proceeding  will  be 
condemned,  for  a  naturalized  citizen  of 
the  United  States,  domiciled  in  the  en- 
emy's country  at  the  breaking  out  of 
war,  is  deemed  an  enemy.  The  Frau- 
ds (C.  C.  1813)  Fed.  Cas.  No.  5,034. 

If  a  partner  in  a  neutral  house  be 
domiciled  in  the  enem3''s  country,  and 
engaged  in  its  general  commerce,  for 
the  benefit  of  his  neutral  house,  the 
property  is  condemnable  as  prize,  and 
if  a  house  of  trade  is  established  in  the 
enemy's  country,  the  property  of  all 
the  partners  in  the  house  is  condemna- 
ble as  prize,  notwithstanding  some  of 
them  have  a  neutral  residence;  but 
such  connection  will  not  affect  the  oth- 
er separate   property  of  the  partners 
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having  a  neutral  residence,  and  where 
such  a  house  of  trade  ship  goods  on 
their  own  account  to  one  of  the  part- 
ners, who  is  domiciled  in  a  nentral 
country,  it  is  liable  as  prize;  but  it  ii 
otherwise  if  the  shipment  be  made  by 
the  order  of  the  partner,  on  his  sepa- 
rate account  and  risk,  and  not  on  joint 
account.  The  San  Jose  Indiano  (C.  C- 
1814)  Fed.  Cas.  No.  12,322,  affirmed 
The  St  Joze  Indiano  (1816)  14  U.  S. 
(1  Wheat.)  208,  4  L.  Ed.  73. 

Where  partners  domiciled  on  loyal 
and  disloyal  territory  were  engaged  in 
growing  cotton  before  the  war,  it  was 
not  contrary  to  the  principle  of  inter- 
national law,  forbidding  commercial  in- 
tercourse between  belligerents,  for  the 
resident  partner  to  turn  over  to  a  com- 
mon agent,  appointed  prior  to  the  hos- 
tilities, certain  cotton  as  the  share  of 
the  absent  partner.  Douglas  v.  U.  S. 
(1878)  14  Ct.  CI.  1. 

"Beginning  of  the  war."— For  cases 
involving  question  when  a  state  of  war 
exists  in  absence  of  an  express  statuto- 
ry provision,  see  U.  S.  Comp.  St  1916, 
p.  13498,  note. 

War  was  declared  on  Germany  and 
Austria-Hungary  by  joint  resolutions 
dated  April  6,  1917  and  December  7, 
1917,  respectively. 

"End  of  the  war."— A  vessel  captur- 
ed after  the  signing  of  the  preliminary 
articles  of  peace  cannot  be  condemned 
as  a  prize.  The  Speedwell  (1784)  2 
Dall.  40,  1  Ii.  Ed.  280. 

A  state  of  war  with  Sp^in  did  not 
cease  until  the  ratification  of  the 
treaty  in  April,  1899  (30  Stat  1754). 
Nephews  v.  U.  S.  (1908)  43  Ct  CI. 
430. 

Technically  a  state  of  war  existed 
between  the  United  States  and  Spain 
until  April  11,  1899,  notwithstanding 
that  the  protocol,  August  12,  1898, 
suspended  active  hostilities.  MacLeod 
V.  U.  S.  (1910)  45  Ct  CI.  339. 

Trading  with  the  enemy— What,  con- 
8tItutes.^A  vessel  owned  by  citizens 
of  the  United  States,  on  her  voyage 
from  Naples  to  the  United  States, 
heard  of  the  declaration  of  war  be- 
tween the  United  States  and  Great 
Britain;  and,  having  a  British  license 
to  carry  her  cargo  to  Great  Britain, 
changed  her  course  to  that  country. 
She  was  captured  by  the  British,  libel- 
ed* and  acquitted  upon  her  license. 
She  then  sold  her  cargo,  purchased  a 
return  cargo,  sailed  for  the  United 
States,  and  was  captured  by  an  Ameri- 
can cruiser.  Held,  that  she  was  good 
prize.  The  Alexander  (1814)  12  U.  a 
(8  Cranch)  169.  3  L.  Ed.  524,  affirming 
(C.  C.  1813)  Fed.  Cas.  No.  164- 

Where,  from  the  circumstances,  the 
court  were  satisfied  that  the  property 
captured  in  truth  belonged  to  an 
American  citizen,  fraudulently  covered 
by  the  name  of  a  neutral,  it  was  con- 
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demned  as  the  property  of  citizens 
found  trading  with  the  enemy.  The 
Rugen  (1816)  14  U.  S.  (1  Wheat.)  62, 
4  L.  Ed.  37. 

During  the  war  between  the  United 
States  and  Mexico,  the  goods  of  an 
American  trader,  who  went  into  the 
provinces  of  Mexico,  which  were  in 
possession  of  the  military  authorities 
of  the  United  States,  and  there,  with 
the  sanction  of  the  executive  depart- 
ment and  of  the  commander  of  the 
forces  of  the  United  States,  carried  on 
a  trade  with  the  inhabitants,  could  not 
lawfully  be  seized  by  an  officer  of  the 
United  States  on  the  ground  of  trading 
with  the  enemy.  Mitchell  v.  Harmony 
(1851)  54  U.  S.  (13  How.)  115,  14  I* 
Ed.  75. 

In  time  of  war,  trade  with  the  ene- 
my's country,  either  directly  or  where 
a  neutral  port  is  interposed,  if  trade 
with  the  enemy  was  the  original  pur- 
pose of  the  voyage,  is  illegal,  and  sub- 
jects a  vessel  and  cargo  to  seizure  and 
forfeiture.  Jecker  v.  Montgomery 
(1855)  50  U.  S.  (18  How.)  110,  15  L. 
Ed.  311. 

A  shipment,  made  during  war,  by  an 
American  citizen  from  an  enemy's  port 
to  a  port  in  his  colonies,  is  a  trading 
with  the  enemy.  The  Diana  (O.  0. 
1814)  Fed.  Cas.  No.  3,876. 

Trading  with  the  enemy's  country, 
which  has  been  reduced  to  subjection, 
with  permission  and  encouragement  of 
the  invading  army,  is  not  unlawful. 
Harmony  v.  Mitchell  (C.  O.  1850)  Fed. 
Cas.  No.  6,082,  affirmed  Mitchell  y. 
Harmony  (1851)  54  U.  S.  (13  How.) 
115,  14  L.  Ed.  75. 

If  an  American  vessel,  after  a  knowl- 
edge of  a  war,  proceed  from  a  neutral 
to  an  enemy  port  on  freight,  it  is  a 
trading  ^vlth  the  enemy,  which  sub- 
jects the  vefisel  to  forfeiture,  and  she 
IB  liable  therefor  on  her  'return  voyage 
to  the  United  States.  The  Joseph  (C. 
C.  1813)  Fed.  Cas.  No.  7,533,  affirmed 
(1814)  12  U.  S.  (8  Cranch)  451,  3  L. 
Ed.  621. 

A  trade  to  a  neutral  port  is  not  11-  ^ 
legal,  although  the  public  enemy  derive 
benefit  thereby,  unless  such  trade  be 
carried  on  in  connection  with  or  sub- 
servient to  hostile  interests  and  policy. 
The  Liverpool  Packet  (O.  C.  1813) 
Fed.  Cas.  No.  8,406. 

A  vessel  is  not  prize  of  war  because 
the  master  thereof  has  put  ashore  in 
the  enemy's  country  a  small  box,  con- 
taining only  a  few  seashore  shells, 
some  newspapers,  and  a  letter  to  his 
wife.  The  Tropic  Wind  (D.  C.  1861) 
Fed.  Cas.  No.   14,186. 

A  trading  voyage  by  an  American 
vessel  is  not  made  unlawful  by  direct- 
ing that  the  proceeds  shall  be  remitted 
to  American  citizens  detained  in  the 
enemy's  country,  in  bills  of  exchange 
drawn  upon  that  country.  U.  S.  v.  The 
Ariadne  (D.  C.  1812)  Fed.  Cas.  No. 
14,465. 


Act  July  13,  1861  (U.  S.  Comp.  St. 

1916,  §§  10143,  10146),  prohibits  every 
act  done  toward  the  execution  of  a  de-r 
sign  to  carry  on,  without  a  "permit," 
commercial  intercourse  between  the 
interdicted  and  other  states,  and  it  is 
violated  not  only  when  a  vessel  has 
actually  sailed  with  the  goods  on  board, 
but  the  moment  the  goods  are  started, 
even  on  land,  toward  the  forbidden  des- 
tination. The  application  for  a  "per- 
mit" is  evidence  of  the  intention  to 
proceed,  and  the  4ise  of  fraudulent  in- 
voices to  procure  the  "permit"  shows 
the  intention  to  be  fraudulent.  The 
shipment  of  goods  under  color  of  that 
permit  is  a  step  taken  in  execution  of 
that  fraudulent  intent— is  an  overt  act 
Such  goods  are  "proceeding  to"  the  in- 
terdicted port  within  the  meaning  of 
the  act  of  July  13,  1861,  and  the  ship- 
per, under  the  act  of  May  20,  1802  (U. 
S.  Comp.  St.  1916,  §§  10154,  10162,  ' 
10163),  supplementary  to  the  former 
act,  is  guilty  of  an  "attempt"  to  trans- 
port tbem  in  violation  of  law.  U.  S.  v. 
One  Hundred  and  Twenty-Nine  Pack- 
ages (D.  C.  1862)  Fed.  Cas.  No.  15,- 
941. 

During  the  War  of  1861-65.  a  mer- 
cantile firm  had  its  x^hief  business  of- 
fice in  a  loyal  state,  and  a  branch  and 
resident  partner  in  the  insurrectionary 
districts.  Held,  that  the  firm  could 
not,  through  the  resident  partner,  ap- 
point an  agent,  after  the  Rebellion  had 
begun,  to  buy  property  with  partner- 
ship funds.  Such  an  agency  was  con- 
structive commercial  intercourse  be- 
tween enemies.  Cramer  v,  U.  S. 
(1870)  6  Ct.  CI.  381. 

It  was  unlawful  for  two  persons 
resident  in  the  insurrectionary  dis- 
tricts during  the  Rebellion  to  take 
trade  across  the  United  States  milita- 
ry lines,  and  what  they  could  not  do 
directly  they  could  not  do  by  one  vrith- 
ont  the  lines  giving  to  a  third  person  a 
sight  draft  for  the  purchase  of  cotton 
on  the  other  within  the  lines.  Craft  y. 
U.  S.  (1876)  12  Ct.  CI.  178. 

Under  this  section,  subd.  C,  and  the 
presidential   proclamation    of   April   6, 

1917,  German  subject  residing  in  this 
country  held  entitled  to  sue  for  breach 
of  contract  of  employment  as  an  opera 
singer.  Arndt-Ober  v.  Metropolitan 
Opera  Co.  (Sup.)  169  N.  Y.  S.  304, 
102  Misc.  Rep.  320,  order  modified  169 
N.  Y.  S.  944,  182  App.  Div.  513. 

— -  Excuses  for  visiting  prohibited 
port.— A  ship  driven  by  distress  into  a 
French  port,  where  she  landed  her  car- 
go to  make  repairs,  but  was  prevented 
from  reloading  it  by  French  officials, 
but  allowed  to  take  away  certain  ar- 
ticles in  exchange,  is  not  subject  to 
condemnation  for  trading  with  the 
enemy,  under  Nonintercourse  Act  of 
June  13,  1798.  Hallet  and  Bowne  v, 
Jenks  (1805)  3  Cranch,  210,  2  K  Ed. 
414. 

(707) 


§  SllSVsaa 


NATIONAL  DEFENSB 


(Tit.  17a 


Trading  with  an  enemy  is  not  excus- 
ed by  the  necessity  of  obtaining  funds 
to  pay  the  expenses  of  the  ship,  nor 
by  the  opinion  of  an  American  minis- 
ter, expressed  to  the  master,  that  by 
undertaking  the  voyage,  he  would  vio- 
late no  law  of  the  United  States.  The 
Joseph  (1814)  12  U.  S.  (8  Cranch) 
451,  3  L.  Ed.  621,  affirming  (C.  O. 
1813)  Fed.  Cas.  No.  7,533. 

A  vessel,  having  the  president's  per- 
mission to  proceed  to  the  West  Indies 
for  American  property,  condemned  with 
her  cargo,  for  having  on  board  oth- 
er merchandise  besides*  that  permitted. 
U.  S.  V.  The  Little  Ann  (D.  C.  1809) 
Fed.  Cas.  No.  15,611,  revei'sed  The 
Little  Ann  (C.  C.  1810)  Fed.  Cas.  No. 
8,397. 

See,  also,  notes  under  §§  3115^f  and 
7678b,  post. 

— -  Withdrawal  of  American  citi- 
zens' goods  from  enemy  country^— Aft- 
er a  declaration  of  war.  an  American 
citizen  cannot  lawfully  send  a  vessel  to 
the  enemy's  country  to  bring  away  his 
property;  and,  if  he  does,  the  vessel  is 
subject  to  be  condemned  on  the  ground 
of  trading  with  the  enemy.  The  Rapid 
(1814)  12  U.  S.  (8  Cranch)  155,  3  L. 
Ed.  520,  affirming  (C.  C.  1812)  Fed. 
Cas.  No.  11,576. 

A  shipment  was  made  by  an  Ameri- 
can citizen  from  an  enemy's  country, 
more  than  11  months  after  the  dec- 
laration of  war.  Held  that,  whether 
such  citizen  had  a  right  to  withdraw 
his  property  or  not  after  such  declara- 
tion, it  was  then-  too  late  for  the  party 
to  make  the  shipment,  so  as  to  exempt 
himself  from  the  penalty  attached  to 
an  illegal  traffic  with  the  enemy.  The 
St.  Lawrence  (1815)  13  U.  S.  (9 
Cranch)  120,  3  L.  Ed.  676. 

The  only  qualification  of  the  rule  as 
to  the  liability  of  property,  the  product 
of  an  enemy's  country  and  coming  from 
it  during  war,  i«  that  where,  upon  the 
broakiug  out  of  hostilities  or  as  soon 
after  as  possible,  the  owner  escapes 
with  such  property  as  he  can  take  with 
him,  or  in  good  faith  thus  early  re- 
moves his  property  with  the  view  of 
putting  it  beyond  the  hostile  power, 
the  property  in  such  cases  is  exempt 
from  the  lial>ility  which  would  other- 
wise attend  it;  but  when  a  civil  war 
broke  out  in  April,  1861,  it  was  held 
that  an  attempt  at  removal  on  the  30th 
of  Deeeniber  was  too  late.  The  Gray 
Jacket  (1S(;0)  72  U.  S.  (5  Wall.)  342, 
18  L.  Ed.  C>46. 

When  a  ship  and  cargo  are  captured 
sailing  under  the  enemy's  flag  and  pa- 
pers, the  share  in  both  ship  and  cargo 
of  a  loyal  resident  of  the  captor's 
country,  who  has  been  unable  to  with- 
draw his  property  from  the  enemy's 
country  on  account  of  the  war,  is  liable 
to  condoninution.  The  W^illiam  Baga- 
ley  (1806)  72  U.  S.  (5  Wall.)  377,  18 
L.   Ed.   5S3. 
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Property  was  captured  on  a  flatboat 
fastened  to  a  wharf  in  Texas,  and  be- 
longed to  a  citizen  and  merchant  of 
New  York,  who  went  to  Texas  before 
the  war  to  collect  debts  due  to  him. 
The  cotton  was  the  proceeds,  aad 
claimant  uaed  all  diligence  to  collect 
his  effects,  with  a  view  to  leaving  the 
hostile  country  after  the  breaking  out 
of  the  war.  Held,  that  the  cotton  was 
not  enemy's  property,  and  should  not 
be  condemned.  Fifty-Two  Bales  of 
Cotton  (C.  C.  1863)  Fed.  Cas.  No.  4,- 
785,  reversing  (D.  C.  1862)  Fed.  Cas. 
No.  4,784. 

W^here  the  claimant  left  the  enemy 
port  with  the  intent  to  withdraw  from 
the  enemy's  country  with  his  effects, 
and  had  for  that  purpose  converted  his 
property  into  the  vessel  and  cargo  of 
enemy  produce,  and  intended  to  give 
himself  up  to  the  blockading  squadron,, 
held,  that  the  withdrawal  of  the  prop- 
erty under  the  circumstances  did  not 
subject  it  to  capture  as  enemy  prop- 
erty. The  General  C.  C.  Pinckney  (C. 
O.  1863)  Fed.  Cas.  No.  5.309,  revers- 
ing (D.  C.  1862)   Fed.  Cas.  No.  5,308. 

A  citizen  temporarily  residing  in  the 
enemy's  country  at  the  breaking  out  of 
tl^e  war  is  entitled  to  a  reasonable  time 
to  collect  his  effects,  and  convert  them 
into  available  and  manageable  funds, 
so  as  to  enable  him  to  withdraw  them 
from  the  country.  The  John  GUpin 
(C.  C.  1863)  Fed.  Cas.  No.  7,344,  re- 
versing (D.  C.  1862)  Fed.  Cas.  No. 
7,343. 

A  naturalized  citizen  cannot  lawfully 
bring  away  his  property  from  an  en- 
emy country',  after  a  knowledge  of  the 
'  war,  without  the  license  of  the  govern- 
ment. The  St.  Lawrence  (C.  C.  1813) 
Fed.  Cas.  No.  12,232,  affirmed  (1814^ 
12  V.  S.  (8  Cranch)  434,  3  L.  Ed.  615. 

Neutrals  ar^  entitled  to  a  reasonable 
time,  after  the  breaking  out  of  the  war, 
in  which  to  withdraw  their  business 
connections  in  the  enemy's  country. 
The  San  Jos6  Indiano  (C.  C.  1814)  Fed. 
Cas.  No.  12.322,  affirmed  The  St.  Joze 
Indiano  (1816)  14  U.  S.  (1  AVheat.)  208. 
4  L.  Ed.  73. 

A  temporary  resident  of  an  enemy's 
country  at  the  breaking  out  of  war.  who 
leaves  after  that  event  as  soon  as  he 
can  convert  his  property  into  funds 
which  can  conveniently  be  carried  with 
him,  is  not  regarded  as  an  enemy,  so 
that  his  property  is  liable  to  capture  as 
prize  of  war,  as  he  is  entitled  to  a  rea- 
sonable time  to  withdraw  from  his  busi- 
ness connections  in  the  enemy's  country 
after  the  war  breaks  out.  The  Sarah 
Starr  (C.  C.  1863)  Fed.  Cas.  No.  12,- 
353,  reversing  (D.  C.  1861)  Fed.  Cas. 
No.   V2M2. 

Trading  with  an  enemy's  country  is 
unlawful;  but  a  citizen  of  one  belliger- 
ent may  withdraw  his  property  from 
the  country  of  the  other  belligerent,  if 
he  docs  it  within  a  reasonable  time  aft- 
er the  declaration  of  the  war,  and  does 
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22ot    liimself  go  to  the  enemy's  country       (N.  Y.  1818)  15  Johns.  24,  8  Am.  Dec. 
far   ttiat  purpose.     Amory  v.  McGregor      205. 

§   SllSVzh.  (Act  Oct.  6,  1917,  c.  106,  §  3.)     Acts  prohibited. 

"      shall  be  unlawful — 


(a.y     Trading  without  license.  ^ 

I^oT  any  person  in  the  United  States,  except  with  the  license  of 

ther  Fresident,  granted  to  such  person,  or  to  the  enemy,  or  ally  of 
•enerx^y,  as  provided  in  this  Act,  to  trade,  or  attempt  to  trade,  ei- 
ther* directly  or  indirectly,  with,  to,  or  from,  or  for,  or  on  account 
of,  or  on  behalf  of,  or  for  the  benefit  of,  any  other  person,  with 
k:nc>A?vr ledge  or  reasonable  cause  to  believe  that  such  other  person  is 
an  ^T-iemy  or  ally  of  enemy,  or  is  conducting  or  taking  part  in  such 
traci^,  directly  or  indirectly,  for,  or  on  account  of,  or  on  behalf  of, 
or   for"  the  benefit  of,  an  enemy  or  ally  of  enemy. 

(t>)      Transporting  without  license. 

I^or  any  person,  except  with  the  licc^nse  of  the  President,  to  trans- 
port; <DT  attempt  to  transport  into  or  from  the  United  States,  or  for 
znyr  o^vner,  master,  or  other  person  in  charge  of  a  vessel  of  Ameri- 
can registry  to  transport  or  attempt  to  transport  from  any  place  to 
any  other  place,  any  subject  or  citizen  of  an  enemy  or  ally  of  enemy 
nation,  with  knowledge  or  reasonable  cause  to  believe  that  the  per- 
son transported  or  attempted  to  be  transported  is  such  subject  or 
citizen. 


Cc)     Sending  into  or  from  United  States  letters. 

^or  any  person  (other  than  a  person  in  the  service  of  the  United 
States  Government  or  of  the  Government  of  any  nation,  except  that 
^^   an   enemy  or  ally  of  enemy  nation,  and  other  than  such  persons 
or  classes  of  persons  as  may  be  exempted  hereunder  by  the  Presi- 
dent or  by  such  person  as  he  may  direct),  to  send,  or  take  out  of, 
OT  bring  into,  or  attempt  to  send,  or  take  out  of,  or  bring  into 
Vhe  United  States,  any  letter  or  other  writing  or  tangible  form 
^t    communication,    except   in    the    regular    course    of   the    mail; 
^i\d  it  shall  be  unlawful  for  any  person  to  send,  take,  or  transmit, 
OT  attempt  to  send,  take,  or  transmit  out  of  the  United  States,  any 
letter  or  other  writing,  book,  map,  plan,  or  other  paper,  picture,  or 
any  telegram,  cablegram,  or  wireless  message,  or  other  form  of  com- 
munication intended  for  or  to  be  delivered,  directly  or  indirectly,  to 
an  enemy  or  ally  of  enemy :    Provided,  however.  That  any  person 
may  send,  take,  or  transmit  out  of  the  United  States  anything  herein 
forbidden  if  he  shall  first  submit  the  same  to  the  President,  or  to 
such  officer  as  the  President  may  direct,  and  shall  obtain  the  li- 
cense or  consent  of  the  President,  under  such  rules  and  regulations, 
and  with  such  exemptions,  as  shall  be  prescribed  by  the  President. 

(d)  Censorship  of  communications  by  mail. 

Whenever,  during  the  present  war,  the  President  shall  deem  that 
the  public  safety  demands  it,  he  may  cause  to  be  censored  under 
such  rules  and  regulations  as  he  may  from  time  to  time  establish, 
communications  by  mail,  cable,  radio,  or  other  means  of  transmis- 
sion passing  between  the  United  States  and  any  foreign  country  he 
may  from  time  to  time  specify,  or  which  may  be  carried  by  any 
vessel  or  other  means  of  transportation  touching  at  any  port,  place, 
or  territory  of  the  United  States  and  bound  to  or  from  any  foreign 
country.  Any  person  who  willfully  evades  or  attempts  to  evade 
the  submission  of  any  such  communication  to  such  censorship  or 
willfully  uses  or  attempts  to  use  any  code  or  other  device  for  the 
purpose  of  concealing  from  such  censorship  the  intended  meaning 
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of  such  communication  shall  be  punished  as  provided  in  section 
sixteen  of  this  Act.     (40  Stat.  412.) 

See^Dote  to  §  3115^a,  ante. 

See  proclamation  of  the  President,  under  §  7628e,  post. 

Notes  of  Decisions 


"Reasonable  cause."— Reasonable  and 
probable  cause  have  been  held  synony- 
mous. Stacey  v.  Emery  (1878)  97  U.  S. 
642,  646,  24  L.  Ed.  1035;  U.  S.  v.  ^he 
City  of  Mexico  (D.  C.  1885)  25  Fed. 
924. 

For  cases  relating  to  "probable 
cause,"  see  notes  to  §  7678d,  post. 

Transmitting  communications  other- 
wise than  by  mail.— For  a  somewhat 
similar  provision  regarding  the  trans- 
mission of  letters  from  the  United 
States,  see  U.  S.  Oomp.  St.  1916,  f 
7472,  and  note  thereunder. 

Effect  on  pending  suit.— Action  other 
than  to  preserve  the  status  quo  should 
not  be  taken  in  a  suit  against  an  alien 
enemy  till,  by  reason  of  restoration  of 
peace  or  otherwise,  defense  may  be  ad- 
equately presented;  intercourse  be- 
tween residents  of  the  enemy  country 
and  the  United  States  being  prohibited 
by  this  section  as  well  as  physically  im- 
possible. Watts,  Watts  &  Co.  v.  Un- 
ione  Austriaca  Di  Navigazione,  39  S. 
Ct.  1,  63  L.  Ed.  — . 

Regulation  of  wireless  telegraph  sys- 
tems.^The  United  States  has  power  to 


impose  conditions  upon  the  operation  of 
any  wireless  telegraph  system  which 
conveys  messages  to  or  from  the  United 
States.     (1902)  24  Op.  Atty.  Gen.  100. 

Under  this  section,  one  not  in  the 
service  of  the  government  of  the  Unit- 
ed States,  or  any  friendly,  nation,  who 
attempted  to  bring  into  the  United 
States  in  a  secret  manner,  not  in  due 
course  of  mails,  a  letter  from  England, 
is  guilty  of  a  violation  of  the  act, 
though  it  did  not  appear  that  the  letter 
was  intended  to  be  delivered  to  an  en- 
emy of  the  United  States.  U.  S.  v. 
Welsh  (D.  C.)  250  F.  309. 

It  is  a  violation  of  this  section  to 
bring  into  the  United  States  interest 
coupons  from  bonds  of  a  friendly  pow- 
er, where  they  bore  on  the  back  writ- 
ings which  might  be  communications 
which  it  was  the  purpose  of  the  act  to 
exclude,  but  not  to  bring  in  a  coupon 
gold  note  issued  by  an  American  cor- 
poration, which  bore  no  communica- 
tions other  than  its  proper  printed  con- 
tents. U.  S.  V.  Van  Werkhoven  (D.  0.) 
250  F.  311. 


§  3115V2bb.  (Act  Oct.  6,  1917,  c.  106,  §  4.)  (a)  Licenses  to  enemy 
or  ally  of  enemy  insurance  or  reinsurance  companies. 

Every  enemy  or  ally  of  enemy  insurance  or  reinsurance  company, 
and  every  enemy  or  ally  of  enemy,  doing  business  within  the  United 
States  through  an  agency  or  branch  office,  or  otherwise,  may,  within 
thirty  days  after  the  passage  of  this  Act,  apply  to  the  President  for 
a  license  to  continue  to  do  business;  and,  within  thirty  days  after 
such  application,  the  President  may  enter  an  order  either  granting 
or  refusing  to  grant  such  license.  The  license,  if  granted,  may  be 
temporary  or  otherwise,  and  for  such  period  of  time,  and  may  con- 
tain such  provisions  and  conditions  regulating  the  business,  agen- 
cies, managers  and  trustees  and  the  control  and  disposition  of  the 
funds  of  the  company,  or  of  such  enemy  or  ally  of  enemy,  as  the 
President  shall  deem  necessary  for  the  safety  of  the  United  States; 
and  'any  license  granted  hereunder  may  be  revoked  or  regranted  or 
renewed  in  such  manner  and  at  such  times  as  the  President  shall 
determine:  Provided,  however.  That  reasonable  notice  of  his  in- 
tent to  refuse  to  grant  a  license  or  to  revoke  a  license  granted  to 
any  reinsurance  company  shall  be  given  by  him  to  all  insurance 
companies  incorporated  within  the  United  States  and  known  to  the 
President  to  be  doing  business  with  such  reinsurance  company: 
Provided  further,  That  no  insurance  company,  organized  within  the 
United  States,  shall  be  obligated  to  continue  any  existing  contract, 
entered  into  prior  to  the  beginning  of  the  war,  with  any  enemy  or 
ally  of  enemy  insurance  or  reinsurance  company,  but  any  such  com- 
pany may  abrogate  and  cancel  any  such  contract  by  serving  thirty 
days'  notice  in  writing  upon  the  President  of  its  election  to  abrogate 
such  contract. 

For  a  period  of  thirty  days  after  the  passage  of  this  Act,  and  fur- 
ther pending  the  entry  of  such  order  by  the  President,  after  appH- 
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cation  made  by  any  enemy  or  ally  of  enemy  insurance  or  reinsur- 
ance company,  within  such  thirty  days  as  above  provided,  the  pro- 
visions of  the  President's  proclamation  of  April  sixth,  nineteen 
hundred  and  seventeen,  relative  to  agencies  in  the  United  States  of 
certain  insurance  companies,  as  modified  by  the  provisions  of  the 
President's  proclamation  of  July  thirteenth,  nineteen  hundred  and 
seventeen,  relative  to  marine  and  war-risk  insurance,  shall  remain 
in  full  force  and  effect  so  far  as  it  applies  to  such  German  insurance 
companies,  and  the  conditions  of  said  proclamation  of  April  sixth,' 
nineteen  hundred  and  seventeen,  as  modified  by  said  proclamation 
of  July  thirteenth,  nineteen  hundred  and  seventeen,  shall  also  dur- 
ing said  period  of  thirty  days  after  the  passage  of  this  Act,  and  pend- 
ing the  order  of  the  President  as  herein  provided,  apply  to  any 
enemy  or  ally  of  enemy  insurance  or  reinsurance  company,  anything 
in  this  Act  to  the  contrary  notwithstanding.  It  shall  be  unlawful 
for  any  enemy  or  ally  of  enemy  insurance  or  reinsurance  company, 
to  whom  license  is  granted,  to  transmit  out  of  the  United  States  any 
funds  belonging  to  or  held  for  the  benefit  of  such  company  or  to 
use  any  such  funds  as  the  basis  for  the  establishment  directly  or 
indirectly  of  any  credit  within  or  outside  of  the  United  States  to, 
or  for  the  benefit  of,  or  on  behalf  of,  or  on  account  of,  an  enemy  or 
ally  of  enemy. 

For  a  period  of  thirty  days  after  the  passage  of  this  Act,  and 
further  pending  the  entry  of  such  order  by  the  President,  after  ap- 
plication made  within  such  thirty  days  by  any  enemy  or  ally  of 
enemy,  other  than  an  insurance  or  reinsurance  company  as  above 
provided,  it  shall  be  lawful  for  such  enemy  or  ally  of  enemy  to  con- 
tinue to  do  business  in  this  country  and  for  any  person  to  trade 
with,  to,  from,  for,  on  account  of,  on  behalf  of  or  for  the  benefit  of 
such  enemy  or  ally  of  enemy,  anything  in  this  Act  to  the  contrary 
notwithstanding:  Provided,  however.  That  the  provisions  of  sec- 
tions three  and  sixteen  hereof  shall  apply  to  any  act  or  attempted  act 
of  transmission  or  transfer  of  money  or  other  property  out  of  the 
United  States  and  to  the  use  or  attempted  use  of  such  money  or 
property  as  the  basis  for  the  establishment  of  any  credit  within  or 
outside  of  the  United  States  to,  or  for  the  benefit  of,  or  on  behalf 
of,  or  on  account  of,  an  enemy  or  ally  of  enemy. 

If  no  license  is  applied  for  within  thirty  days  after  the  passage  of 
this  Act,  or  if  a  license  shall  be  refused  to  any  enemy  or  ally  of 
enemy,  whether  insurance  or  reinsurance  company,  or  other  person, 
making  application,  or  if  any  license  granted  shall  be  revoked  by  the 
President,  the  provisions  of  sections  three  and  sixteen  hereof  shall 
forthwith  apply  to  all  trade  or  to  any  attempt  to  trade  with,  to, 
from,  for,  by,  on  account  of,  or  on  behalf  of,  or  for  the  benefit  of 
such  company  or  other  person :  Provided,  however.  That  after  such 
refusal  or  revocation,  anything  in  this  Act  to  the  contrary  notwith- 
standing, it  shall  be  lawful  for  a  policyholder  or  for  an  insurance 
company,  not  an  enemy  or  ally  of  enemy,  holding  insurance  or  hav- 
ing effected  reinsurance  in  or  with  such  enemy  or  ally  of  enemy  in- 
surance or  reinsurance  company,  to  receive  payment  of,  and  for  such 
enemy  or  ally  of  enemy  insurance  or  reinsurance  company  to  pay 
any  premium,  return  premium,  claim,  money,  security,  or  other 
property  due  or  which  may  become  due  on  or  in  respect  to  such  in- 
surance or  reinsurance  in  force  at  the  date  of  such  refusal  or  revo- 
cation of  license;  and  nothing  in  this  Act  shall  vitiate  or  nullify 
then  existing  policies  or  contracts  of  insurance  or  reinsurance,  or 
the  conditions  thereof;  and  any  such  policyholder  or  insurance  com- 
pany, not  an  enemy  or  ally  of  enemy,  having  any  claim  to  or  upon 
money  or  other  property  of  the  enemy  or  ally  of  enemy  insurance 
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or  reinsurance  company  in  the  custody  or  control  of  the  alien  prop- 
erty custodian,  hereinafter  provided  for,  or  of  the  Treasurer  of  the 
United  States,  may  make  application  for  the  payment  thereof  and 
may  institute  suit  as  provided  in  section  nine  hereof. 

(b)  Change  of  name ;  foreign  insurance  companies  doing  business 
in  United  States. 

During  the  present  war,  no  enemy,  or  ally  of  enemy,  and  no  part- 
nership of  which  he  is  a  member  or  was  a  member  at  the  beginning 
of  the  war,  shall  for  any  purpose  assume  or  use  any  name  other 
than  that  by  which  such  enemy  or  partnership  was  ordinarily  known 
at  the  beginning  of  the  war,  except  under  license  from  the  President. 

Whenever,  during  the  pi;esent  war,  in  the  opinion  of  the  Presi- 
dent the  public  safety  or  public  interest  requires,  the  President  may 
prohibit  any  or  all  foreign  insurance  companies  from  doing  business 
in  the  United  States,  or  the  President  may  license  such  company 
or  companies  to  do  business  upon  such  terms  as  he  may  deem 
proper.     (40  Stat.  413.) 

See  note  to  §  ;U15M>ii,  ante. 

The  proclamation  of  April  G,  1917  (No.  1,36C),  above  referred  to,  reads  as 
follows,  after  omitting  formal  portions: 

"Whereas,  certain  insurance  companies,  ineorpoVated  under  the  laws  of 
the  German  Empire,  have  been  admitted  to  transact  the  business  of  insurance 
in  various  States  of  the  United  States,  by  means  of  separate  United  States 
Branches  established  pursuant  to  the  Jaws  of  Buch  States,  and  are  now 
engaged  in  business  under  the  sui)ervision  of  the  Insurance  Departments 
thereof,  with  assets  in  the  United  States  deposited  with  Insurance  Depart- 
ments or  in  the  hands  of  resident  truptees.  citizens  of  the  Ignited  States,  for 
the  protection  of  all  policyholders  in  the  United  States; 

"And  whereas,  the  interests  .of  the  citizens  of  tlie  United  States  in  the  pro- 
tection afforded  by  such  insurance  are  of  gteat  magnitude,  so  that  it  is 
docnicil  to  be  important  that  the  agencies  of  such  companies  in  the  United 
States  be  permitted  to  continue  in  -business ; 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  by  virtue  of  the  powers  vested  in  me  as  such,  hereby  declare  and 
proclaim  that  such  branch  establishments  of  German  Insurance  Companies 
now  engnjred  in  the  transaction  of  business  in  the  I'nited  States  pursuant  to 
the  laws  of  the  several  States  are  hereby  authorized  and  permitted  to  con- 
tinue the  transaction  of  their  business  in  accordance  with  the  laws  of  such 
States  in  the  same  manner  and  to  the  same  extent  as  though  a  state  of  war 
did  not  now  exist;  provi^.ed,  however,  that  all  funds  of  such  establishments 
now  in  .the  possession  of  their  managers  or  agents,  or  which  shall  heroafter 
come  into  their  possession,  shall  be  subject  to  such  rules  and  regulations  con- 
cerning the  payment  and  disposition  thereof  as  shall  be  prescribed  by  the 
insurance  supervising  officials  of  the  State  in  which  the  principal  office  of 
such  establishment  in  the  Ur.ited  States  is  located,  but  in  no  event  shall  any 
funds  belonging  to  or  held  for  the  benefit  of  such  companies  be  transmitted 
outside  of  the  Ignited  States  nor  be  used  as  the  basis  for  the  establishment  di- 
rectly or  indirectly  of  any  credit  within  or  outside  of  the  United  States  to 
or  for  the  benefit  or  use  of  the  enemy  or  any  of  his  allies  without  the  per- 
mission of  this  Government." 

The  proclamation  of  July  13,  1017  (No.  1,380),  above  referred  to,  reads  as 
follows,  after  omitting  formal  portions: 

"Whereas,  certain  insurance  companies,  incorporated  under  the  laws  of  the 
German' Kmpire,  have  been  admitted  to  transact  the  business  of  marine  and 
war  risk  insurance  in  various  States  of  the  United  States,  by  means  of  sep- 
arate United  States  Branches  established  pursuant  to  the  laws  of  such  States, 
and  are  now  engaged  in  such  business  under  the  supervision  of  the  Insurance 
Departments  thereof,  with  assets  in  the  United  States  deposited  with  Insurance 
Departments  or  in  the  hands  of  resident  trustees,  citizens  of  the  United  States, 
for  the  protection  of  all  policy-holders  in  the  United  States; 

"And  whereas,  the  nature  of  marine  and  war  risk  insurance  is  such  that 
those  conducting  it  must  of  necessity  be  in  touch  with  the  movements  of  ships 
and  cargoes,  and  it  has  been  considered  by  the  Government  of  great  importance 
that  this  information  should  not  be  obtained  by  alien  enemies ; 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  by  virtue  of  the  powers-^-ested  in  me  as  such,  hereby  declare  and  pro- 
claim that  such  branch  establishments  of  German  Insurance  Companies  now 
engaged  in  the  transaction  of  business  in  the  T'^nited  States  pursuant  to  the 
laws  of  the  several  States  are  hereby  prohibited  from  continuing  the  transac- 
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tion  of  the  businefis  ot  marine  and  war  risk  insurance  either  as  direct  in- 
surers or  re-insurers;  and  all  individuals,  firms,  and  insurance  companies  in- 
corporated under  the  laws  of  any  of  the  States  or  Territories  of  the  United 
States,  or  of  any  foreign  country,  and  established  pursuant  to  the  laws  of 
such  States  and  now  enj?aged  in  the  United  States  in  the  business  of  ma- 
rine and  war  risk  insurance  either  as  direct  insurers  or  re-insurers  are  here- 
by prohibited  from  re-insuring  w^ith  companies  incorporated  under  the  laws 
of  the  German  Empire,  no  matter  where  located;  and  all  persons  in  the 
United  States  are  prohibited  from  insuring  against  marine  or  war  risks  with 
insurance  companies  incorporated  under  the  laws  of  the  German  Empire 
or  with  indiyiduals,  firms,  and  insurance  companies  incorporated  under  the 
laws  of  any  of  the  States  or  Territories  of  the  United  States  or  of  any  for- 
eign country  and  now  engaged  in  the  business  of  marine  or  war  risk  insur- 
ance in  the  United  States,  which  re-insur^  business  originating  in  the  Ignited 
States  -with  companies  incorporated  under  the  laws  of  the  German  Empire, 
no  matter  where  located. 

"The  foregoing  prohibitions  shall  extend  and  operate  as  to  all  existing 
contracts  for  insurance  and  re-insurance  which  are  hereby  suspended  for  the 
period  of  the  war,  except  that  they  shall  not  operate  to  vitiate  or  prevent  the 
insurance  or  re-insurance  of,  and  the  payment  or  receipt  of,  premiums  on  in- 
surance or  re-insurance  under  existing  contracts  on  vessels  or  interesf'at  risk 
on  the  date  of  this  proclamation,  and  such  insurance  or  re-insurance,  if  for  a 
voyage,  shall  continue  in  force  until  arrival  at  destination,  and  if  for  time, 
until  thirty  days  from  the  date  of  this  proclamation,  but  if  on  a  voyage,  at 
that  time,  until  the  arrival  at  destination. 

'•Nothing  herein  shall  be  construed  to  operate  to  prevent  the  payment  or 
receipt  of  any  premium,  return  premium,  or  claim  now  due  or  which  may  be- 
come due  on  or  in  respect  to  insurances  or  re-insurances  not  prohibiteds  by 
this  proclamation. 

*That  all  funds  of  such  German  companies  now  in  the  possession  of  their 
managers  or  agents,  or  which  shall  hereafter  come  into  their  possession,  shall 
be  subject  to  such  rules  and  regulations  concerning  the  payment  and  dispo- 
sition thereof  as  shall  be  prescribed  by  the  insurance  supervising  officials  of 
the  State  in  which  the  principal  office  of  such  establishment  in  the  United 
States  is  located,  but  in  no  event  shall  any  funds  belonging  to  or  held  for 
the  benefit  of  such  companies  be  transmitted  outside  of  the  United  States, 
nor  be  used  as  the  basis  for  the  establishment,  directly  or  indirectly,  of  any 
credit  within  or  outside  of  the  United  States  to  or  for  the  benefit  or  use  of 
the  enemy  or  any  of  his  allies  without  the  permission  of  this  Government." 

Notes  of  Deeisions 


Effect  of  war  on  existing  Insurance 

policies^— Executory  contracts  not  cal- 
culated to  lend  aid  and  comfort  to  the 
enemy,  such  as  life  Insurance  policies  on 
which  the  premiums  had  been  paid  up 
to  the  commencement  of  the  war,  are 
not  thereby  annulled,  but  only  sus- 
peaded  until  its  conclusion.  Statham  v. 
New  York  Life  Ins.  Co.  (1871)  45  Miss. 
581,  7  Am.  Rep.  737. 

A  contract  of  insurance  between  a 
resident  of  Virginia  and  an  English 
company,  through  its  agents  in  New 
York,  was  not  annulled  or  suspended  by 
the  Rebellion  and  the  proclamation  of 
the  president  and  the  laws  of  congress. 
It  was  a  contract  between  a  neutral  and 
a  rebel,  recognized  by  the  neutraFs  gov- 
ernment as  a  belligerent.  Robinson  v. 
International  Life  Assur.  Soc.  (N.  Y. 
1868)  52  Barb.  450.  affirmed  (1870)  42 
N.  Y.  54,  1  Am.  Rep.  400. 

The  Civil  War  only  suspended,  but  did 
not  abrogate,  a  life  insurance  policy. 
Clemmitt  v.  New  York  Life  Ins.  Co. 
(1882)  76  Va.  555;   New  York  Life  Ins. 


Co.  V.  Hendren  (Va.  1874)  24  Grat.  536; 
Connecticut  Mut.  Life  Ins.  Co.  v.  Duer- 
sons  Ex'r  (Va.  1877)  28  Grat.  630. 

Powers  of  company  under  license.— A 

license  issued  under  this  act  authorizes 
an  alien  enemy  insurance  company,  in 
liquidation,  to  maintain  actions  design- 
ed to  bring  in  assets  growing  out  of  its 
business  within  United  States  prior  to 
the  issuance  of  such  license.  Nord 
Deutsche  Ins.  Co.  of  Hamburg,  Ger- 
many, V.  John  L.  Dudley,  Jr.,  Co. 
(Sup.)  172  N.  Y.  S.  154. 

Change  of  name. — Under  this  section 
it  is  essential  that  application  for  leave 
to  change  name  on  part  of  an  alien 
should  state  the  applicant's  birthplace, 
or  the  country  of  which  he  was  a  citi- 
zen when  born;  and  whether  or  not 
applicant,  seeking  to  change  his  name, 
must  be  a  citizen,  no  order  for  change 
of  name  should  be  made  upon  an  appli- 
cant's erroneous  statement  that  he  is  a 
citizen  through  his  father's  naturaliza- 
tion. In  re  Slobody  (Sup.)  173  N.  Y. 
S.  514. 
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§  3II5V2C.  (Act  Oct.  6,  1917,  c.  106,  §  5,  as  amended,  Act  Sept.  24, 
1918,  c.  176,  §  5.)  (a)  Suspension  of  provisions  of  act  relat- 
ing to  ally  of  enemy. 

The  President,  if  he  shall  find  it  compatible  with  the  safety  of  the 
United  States  and  with  the  successful  prosecution  of  the  war,  may, 
by  proclamation,  suspend  the  provisions  of  this  Act  so  far  as  they 
apply  to  an  ally  of  enemy,  and  he  may  revoke  or  renew  such  sus- 
pension from  time  to  time;  and  the  President  may  grant  licenses, 
special  or  general,  temporary  or  otherwise,  and  for  such  period  of 
time  and  containing  such  provisions  and  conditions  as  he  shall  pre- 
scribe, to  any  person  or  class  of  persons  to  do  business  as  provided 
in  subsection  (a)  of  section  four  hereof,  and  to  perform  any  act 
made  unlawful  without  such  license  in  section  three  hereof,  and  to 
'file  and  prosecute  applications  under  subsection  (b)  of  section  ten 
hereof;  and  he  may  revoke  or  renew  such  licenses  from  time  to 
time,  if  he  shall  be  of  opinion  that  such  grant  or  revocation  or  re- 
newal shall  be  compatible  with  the  safety  of  the  United  .States  and 
with  the  successful  prosecution  of  the  war ;  and  he  may  make  such 
rules  and  regulations,  not  inconsistent  with  law,  as  may  be  neces- 
sary and  proper  to  carry  out  the  provisions  of  this  Act;  and  the 
President  may  exercise  any  power  or  authority  conferred  by  this 
Act  through  such  officer  or  officers  as  he  shall  direct. 

If  the  President  shall  have  reasonable  cause  to  believe  that  any 
act  is  about  to  be  performed  in  violation  of  section  three  hereof  he 
shall  have  authority  to  order  the  postponement  of  the  performance 
of  such  act  for  a  period  not  exceeding  ninety  days,  pending  investi- 
gation of  the  facts  by  him. 

(b)  Regulation  of  transactions  in  foreign  exchange  of  gold  or 
silver, 
(b)  The    President  may  Investigate,  regulate,   or  prohibit,  under 
such  rules  and  regulations  as  he  may  prescribe,  by  means  of  licenses 
or  otherwise,  any  transactions  in  foreign  exchange  and  the  export, 
hoarding,  melting,  or  earmarkings  of  gold  or  silver  coin  or  bullion 
or  currency,  transfers  of  credit  in  any  form  (other  than  credits  re- 
lating solely  to  transactions  to  be  executed  wholly  within  the  United 
States),  and  transfers  of  evidences  of  indebtedness  or  of  the  own- 
ership of  property  between  the  United  States  and  any  foreign  country, 
whether  enemy,  ally  of  enemy,  or  otherwise,  or  between  residents 
of  one  or  more  foreign  countries,  by  any  person  within  the  United 
States;   and,  for  the  purpose  of  strengthening,  sustaining  and  broad- 
ening the  market  for  bonds  and  certificate's  of  indebtedness  of  the 
United  States,  of  preventing  frauds  upon  the  holders  thereof,  and  of 
protecting  such  holders,  he  may  investigate  and  regulate,  by  means  of 
licenses  or  otherwise  (until  the  expiration  of  two  years  after  the  date  of 
the  termination  of  the  present  war  with  the  Imperial  German  Govern- 
ment, as  fixed  by  his  proclamation),  any  transactions  in  such  bonds  or 
certificates  by  or  between  any  person  or  persons:     Provided,  That 
nothing  contained  in  this  subdivision  (b)  shall  be  construed  to  confer  any 
power  to  prohibit  the  purchase  or  sale  for  cash,  or  for  notes  eligible  for 
discount  at  any  Federal  Reserve  Bank,  of  bonds  or  certificates  of  in- 
debtedness of  the  United  Slates :   and  he  may  require  any  person 
engaged  in  any  transaction  referred  to  in  this  subdivision  to  fur- 
nish, under  oath,  complete  information  relative  thereto,  including 
the  production  of  any  books  of  account,  contracts,  letters  or  other 
papers,  in  connection  therewith  in  the  custody  or  control  of  such 
person,  either  before  or  after  such  transaction  is  completed.     (40 

Stat.  415,966.) 

See  note  to  §  3115% a,  ante. 

This  section  was  amended  by  Act  Sept.  24,  1918,  c.  176.  §  5,  cited  above, 
by  changing  subdivision  b  to  read  as  set  forth  above.    As  originally  enacted 
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said  subdivision  read  as  follows:  "The  President  may  investigate,  regulate, 
or  prohibit,  under  such  rules  and  regulations  as  he  may  prescribe,  by  means 
of  licenses  or  otherwise,  any  transactions  in  foreign  exchange,  export  or  ear- 
markings  of  gold  or  silver  coin  or  bullion  or  currency,  transfers  of  credit  in 
any  form  (other  than  credits  relating  solely  to  transactions  to  be  executed 
wholly  within  the  United  States),  and  transfers  of  evidences  of  indebtedness 
or  of  the  ownership  of  property  between  the  United  States  and  any  foreign 
country,  whether  enemy,  ally  of  enemy  or  otherwise,  or  between  residents  of 
.one  or  more  foreign  countries,  by  any  person  within  the  United  States;  and 
he  may  require  any  such  person  engaged  in  any  such  transaction  to  furnish, 
under  oath,  complete  information  relative  thereto,  including  the  production 
of  any  books  of  account,  contracts,  letters  or  other  papers,  in  connection 
therewith  in  the  custody  or  control  of  such  person,  either  before  or  after 
such  transaction  is  completed." 

The  powers  conferred  upon  the  President  by  this  subsection  are,  in  so  far 
as  applicable  to  the  exportation  from  or  shipment  from  or  taking  out  of  the 
United  States  of  silver  coin  or  silver  bullion,  continued  until  the  net  amount 
of  silver  required  by  Act  April  23,  1918,  c.  63,  §  2,  shall  have  been  purchased 
as  therein  provided,  by  §  9  of  said  Act  April  23,  1918,  c  63,  post,  {  7678cc. 
See,  U.  S.  Comp.  St.  Temp.  Supp.  1917,  §  3115%c. 

Notes  of  Dedsions 


Constitution allty^-The  government  of 
the  United  States  has  power  to  permit 
limited  commercial  intercourse  with  an 
enemy  at  time  of  war,  ^d  to  impose 
such  conditions  thereon  as  it  sees  fit 
Hamilton  v.  Dillin  (1874)  88  U.  S.  (21 
Wall.)  73,  22  L.  Ed.  528. 

In  U.  S.  V.  Marigold  (1850)  9  How. 
560,  IS  L.  Ed.  257,  in  upholding  an  act 
prohibiting  the  importation  of  counter- 
feit money,  the  court  said  that  ''since 
the  {Passage  of  the  embargo  and  non- 
intercourse  laws,  and  the  repeated  judi- 
cial sanctions  those  statutes  have  re- 
ceived, it  can  scarcely,  at  this  day,  be 
open  to  doubt  that  every  subject  fall- 
ing within  the  legitimate  sphere  of  com- 
mercial regulation  may  be  partially  or 
wholly  excluded,  when  either  measure 
shall  be  demanded  by  the  safety  or  by 
the  important  interests  of  the  entire 
nation.  Such  exclusion  cannot  be  limit- 
ed to  particular  classes  or  descriptions 
of  commercial  subjects ;  it  may  embrace 
manufactures,  bullion,  coin,  or  any  other 
thing.  The  power,  once  conceded,  may 
operate  on  any  and  every  subject  of 
comjnerce  to  which  the  legislative  dis- 
creti^on  may  apply  it." 
The  power  to  regulate  commerce  in- 
cludes the  power  to  lay  embargoes  and 
admit  goods  free  of  duty.  U.  S.  v. 
Oraig  (C.  C.  1886)  28  Fed.  795,  797. 

The  embargo  laws  of  December  22, 
1807,  and  March  12,  1808,  are  not  un- 
constitutional, either  because  they  ex- 
ceed the  power  of  Congress  to  "regu- 
late," because  they  interdict  all  foreign 
commerce,  or  because  not  limited  to  a 
specific  duration.  U.  S.  v.  The  William 
(D.  C.  1808)  Fed.  Gas.  No.  16,700. 

Const.  U.  S.  art.  1,  |  9,  declaring  that 
no  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  state;  that  no  pref- 
erence shall  be  given. by  any  regulations 
of  commerce  or  revenue  to  the  ports 
of  one  state  over  those  of  another,  nor 
shall  vessels  bound  to  or  from  one  state 
be  obliged  to  enter,  clear,  or  pay  duties 
in  another— does  not  extend  to  a  stat- 
ute passed  during  the  Rebellion  to  pro- 


hibit and  regulate  commercial  inter- 
course with  insurrectionary  districts, 
and  Act  Cong.  July  13,  1861  (U.  S. 
Comp.  St  1916,  §§  10,143,  10.146),  re- 
lating to  commercial  intercourse  with 
insurrectionary  states,  is  not  invalid. 
Folsom  V.  U.  S.  (1868)  4  Ct.  CI.  366. 

Congress  might  validly  ^delegate  to  the 
President  power  to  revive  the  nonin- 
tercourse  act  of  March  1, 1809,  by  proc- 
lamation, upon  determining  whether 
certain  foreign  countries  were  violating 
the  neutral  commerce  of  the  United 
States.  The  Brig  Aurora  v.  U.  S. 
(1813)  7  Cranch.  382,  388,  3  L.  Ed.  378. 
discussed  in  Field  v.  Clark  (1892)  143 
IT.  S.  649,  682,  12  Sup.  Ot  495,  36  L. 
Ed.  294. 

Act  Oct.  1,  1890.  I  3.  26  Stat.  c.  1244, 
pp.  567,  612,  authorizing  the  President 
to  suspend,  by  proclamation,  the  free 
introduction  of  sugar,  etc.,  from  coun- 
tries imposing  duties  on  products  of  the 
United  States  which  he  considers 
reciprocally  unequal  or  ^  unjust,  does 
not  unconstitutionally  delegate  legis- 
lative power,  to  the  President.  Field  v. 
Clark  (1892)  143  U.  S.  649.  12  Sup.  Ct 
495,  36  L.  Ed.  294.  In  this  case  the 
court  mentioned  various  embargo  and 
nonintercourse  acts  which  authorized 
the  President  to  enforce  or  suspend 
their  operation  by  proclamation,  to 
show  that  delegations  of  power  similar 
to  the  one  under  consideration  had  the 
sanction  of  numerous  legislative  prece- 
dents. 

The  president's  proclamation  of  Au- 
gust 9,  1809,  was  without  legal  opera- 
tion, and  did  not  revive  Nonintercourse 
Act  March  1,  1809,  c.  91,  The  Orono 
(C.  C.  1812)  Fed,  Cas.  No.  10,585; 
President's  Proclamation  Declared  Il- 
legal (C.  C.  1812)  Fed.  Cas.  No.  11,- 
891. 

The  confiscation  acts  passed  during 
the  Civil  War  were  held  valid.  Page  v. 
U.  S.  (1870)  11  Wall  268.  304,  20  h. 
Ed.  135;  Miller  v.  U.  S.  (1870)  11 
WaU.  268,  305,  20  L.  Ed.  135;  Tvler 
▼.  Defrees  (1870)  11  Wall.  331,  2()  L. 
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Ed.  161;  Kirk  v.  Lynd  (1882)  1  Sup. 
Ct  296,  297,  106  U.  S.  315,  27  L.  Ed. 
193;  Semple  v.  U.  ».  (D.  C.  1868)  Fed. 
Cas.  No.  12,661;  U.  S.  v.  Republican 
Banner  Officers  (C.  C.  1863)  Fed.  Caa. 
No.  16,148;  Knoefel  v.  Williams  (1868) 
30  Ind.  1. 

For  cases  involving  the  power  of  Con- 
gress to  delegate  power  to  executive 
and  administrative  officers  in  general, 
8ee  r.  S.  Comp.  St.  1916,  pp.  13120- 
13126,  notes. 

Sec,  also,  notes  under  §§  3115V^f  and 
3115  i{»j,   post. 

Effective  date  ef  act  and  proclama- 

tions.^Instructions  of  the  President,  in 
time  of  war,  are  not,  as  laws  are,  in 
force  without  notice  to  the  individuals, 
and  his  instructions  of  August  28,  1812, 
prohibiting  the  interruption  of  vessels 
owned  in  the  United  States  coming  from 
British  ports  with  British  merchandise, 
must  be  known  to  the  commanders  of 
vessels  of  war  to  invalidate  a  capture 
thereby  forbidden.  The  Mary  and  Su- 
san (1816)  14  U.  S.  (1  Wheat.)  46,  4 
L.  Ed.  32. 

A  proclamation  removing  restrictions 
on  trade  between  the  disloyal  and  loyal 
states  held  effective  when  signed,  seal- 
ed, and  deposited  in  the  State  Depart- 
ment, although  not  published  in^news- 
papers  until  several  days  thereafter. 
Lapeyre  v.  U.  S.  (1872)  17  Wall.  191,  21 
L.  Ed.  606. 

A  vessel  cleared  from  St.  Mary's, 
Georgia,  on  .January  15,  1808.  Upon 
the  evening  of  tha:  day,  the  collector  of 
that  port  received  information  of  the 
passage  of  the  embargo  law  of  Decem- 
ber 22,  1807.  and  gave  public  notice  of 
it.  It  did  not  appear  that  it  was  known 
to  the  master  or  owners  of  the  vessel 
at  the  time  of  sailing,  and,  having  been 
seized  for  a  violation  of  the  law,  she 
was  restored;  for  trade  laws  are  to  be 
considered  as  beginning  to  operate  in 
the  respective  collection  districts  from 
the  time  they  are  receivcjd  from  the 
proper  department  by  the  collector,  un- 
less previous  notice  of  them  be  brought 
h(mie-  to  the  knowledge  of  the  party 
charged  with  violating  them.  The  Cot- 
ton Planter  (C.  C.  1810)  Fed.  Cas.  No. 
3.270. 

Construction  of  proclamation.— Ene- 
my merchant  vessels  carrying  on  inno- 
cent commercial  transactions  at  the 
.  time,  or  just  prior  to  the  time,  when 
hostilities  occur,  are  entitled  to  a  liber- 
al interpretation  of  a  proclamation  pre- 
scribing rules  for  their  treatment.  The 
Buena  Ventura  v.  U.  S.  (181)9")  175  U. 
S-  384,  20  Sup.  Ct.  148,  44  L.  Ed.  206. 

Authority  te  issue  licenses— Form,  ef- 
fect, etc.— Act  Cong.  July  13,  1S61  (U. 
S.  C<mip.  St.  1916,  §§  10143,  10146), 
prohibiting  commercial  intercourse  with 
the  states  in  insurrection,  but  that  the 
President  might  in  his  discretion  license 
trade  in  such  articles  and  by  such  per- 
sons  ns   he   might   think   conducive   to 
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public  interest,  to  be  carried  on  under 
rules  and  regulations  prescribed  by  the 
Secretary  of  the  Treasury,  authorized 
the  rules  adopted  March  31  and  Sep- 
tember 11,  1863,  whereby  permission 
was  given  to  purchase  cotton  in  the 
states  in  insurrection,  and  export  the 
same  to  other  states,  on  condition  of 
paying,  besides  other  fees,  a  fee  of  four 
cents  per  pound.  Hamilton  v.  Diinn 
(1874)  88  U.  S.  (21  W^aU.)  73,  22  L.  Ed. 
528. 

Act  July  13,  1861  (U.  S.  Comp.  St. 
1916,  §§  10143,  10146),  and  Act  May  20, 
1862  (U.  S.  Comp.  St.  1916,  §§  10154, 
10162,  10163),  are  prohibitory  acts,  and 
the  forfeiture  under  them  of  goods 
"proceeding  to'*  rebellious  states  can 
only  be  avoided  by  the  production  of 
snch  a  license  as  is  provided  in  the  acts. 
Therefore  a  license  obtained  through 
error  or  mistake  or  fraud  will  not  pre- 
vent the  forfeiture.  U.  S.  v.  One  Hun-" 
dred  Barrels  of  Cement  (D.  C.  1862) 
Fed.  Cas.  No.  15,94.5.  And  see  U.  S. 
V.  One  Hundred  and  Twenty-Nine  Pack- 
ages (D.  C.  1862)  Fed.  Cas.  No.  15,941. 

This  section,  subsec.  "a,"  as  to  li- 
cense to  do  business  as  provided  in 
sections  3,  4,  and  10,  does  not,  in  view 
of  section  7,  subd.  "b,"  post,  §  3115  V»d, 
authorize  a  license  to  an  ally  of  enemy 
to  sue  on  a  note  given  before  the  com- 
mencement of  the  war.  Hungarian 
(leneral  Credit  Bank  v.  Titus  (Sup.) 
1()9  X.  Y.  S.  026,  182  App.  Div.  S2(J. 

Under  Act  Cong.  July  13,  1801,  $  5 
(U.  S.  Comp.  St  1916,  §§  10143,  10146). 
authorizing  the  President  by  a  procla- 
mation to  declare  commercial  inter- 
course between  the  citizens  of  the  T'nit- 
ed  States  and  the  insurrectionary  states 
unlawful  during  hostilities,  and  Act 
May  20,  1862,  §  3  (U.  S.  Comp.  St,  1916. 
§§  10154,  10162,  10163),  providing  that 
the  Secretary  of  the  Treasury  may  pro- 
hibit and  prevent  the  transportation  of 
any  goods  in  all  cases  where  there  shall 
be  satisfactory  reasons  to  believe  that 
such  goods  were  intended  for  any  place 
in  possession  or  under  the  control  of 
insurgents  against  the  United  States,  or 
that  there  vras  imminent  danger  that 
such  goods  would  fall  into  possession  of 
the  insurgents,  a  sound  discretion  was 
vested  in  the  Secretary  of  the  Treasury 
to  make  rules  in  relation  to  the  com- 
mercial intercourse  with  the  insurrec- 
tionary states,  which  was  of  a  govern- 
mental character  and  not  subject  to  re- 
vision. Hughes  V.  Oaks  (1868)  59  Pa. 
(9  P.  F.  Smith)  32. 

See,  also,  U.  S.  Comp.  St  1916,  pp. 
12478,  12479,  notes. 

Persons  entitled  to  license.— An  at- 
torney at  law  does  not  come  within  the 
terms  of  the  Trading  with  the  Enemy 
Act,  so  as  to  authorize,  a  license  to  be 
issued  to  him  to^  prosecute  a  suit  for 
his  client,  where  such  client  is  an  en- 
emy or  ally  of  enemy.  Hungarian  Gen- 
eral Credit  Bank  v.  Titus  (Sup.)  109  N. 
Y.  S.  926,  182  App.  Div.  826 
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Money    tranaaetlon*.— In    the   set    of  ject  it  to  forfeiture,  though  the  insur- 

^1.   [jruhibititig    intercourse   between  reotionar;  district  was  at  the   time  la 

H  loyal  and  the  inBurgent  states,  gold  possession  of  the  federal  forces.    U.  8. 

in  ii  included  in  the  words  "gouds  and  v.  Uay's  Gold   (C..C.  ISTO)  Fed.  Gas. 

ntlels,  wares  and  nierchBQdise."  and  No.   15,1!>1,  affirmed  In  re  (lay's  Gold 

^refore  Is  forfeited  by  an  attempt  to  (1871)  80  U.  8.  (13  Wall.)  3.18. 
rry  it  intrt  one  of  the  ioBurfieHt  states.  Iluring  the  Civil  War,  a  Iti.val  citizen, 

.  S.  V.  Canoe  (0.  C.  18GT)  Fed.  Cas.  living  within  the  rebel  lines,  seat  mon- 

1.  14,718.  ey  to  another  city,  also  within  the  rebel 

Under  rule  22  of  September  11,  1383  lines,  to  be  invested  in  certain  artides, 

:  House  F.x.  Doc.  lS(t2,  p.  41C),  which  The  investment  was  not  made  until  aft- 

IS  framed   by   the   ijecretary   of   the  er  the  place  of  domicile  was  captured, 

■ensury  in  accordance  with  the  provi-  and    the   purchaser   thereby   became   a 

ins  of  Act  July  13,  1861  (U.  S.  Comp.  resident  within  the  federal  lines.    Held, 

.  1916,  ii  10143,   1014G),  prohibit iag  that    the    transaction    was    not    within 

(ercourse    with    the    iobabitantB    of  Prohibition  Act  July  13,  1S81   (12  Stat. 

lies  in  tiisurreclion.  gold  coin  captur-  -257).     Furman  v.  V.  S.  (1860)  5  Ct.  CL 

in  ciHirHe  of  transportation  into  such  579. 

ites   is    subject    to    forfeiture,    even  Money  in  hands  of  an  admiiiistrntor. 

ough  Ihc  party  so  transporting  it  in-  belonging   lo  alien  enemy  will  be  held, 

Dded  it  fur  his  own  personal  use.     U.  to  be  paid  to  the  alien  at  end  of  war.  or 

T.  American  Gold  Coin  (C.  C.  1808)  In  the  meanlime  to  the  constituted  au- 

'd.  Cas.   No.   14.430.  thority  of  the  United  Sutes  entitled  to 

Fransporting   gold   to   ft   territory  in  receive  it.    In  re  Kelly  (1917)  167  N.  Y. 


a  license,  will  aub-      Supp,  '■ 

3115Vacc.  (Act  Oct.  6,  1917,  c.  106,  §  6.)  Alien  property  cus- 
todian;   general  powetrs  and  duties. 

The  Presiiknt  is  authorized  to  appoint,  prescribe  the  duties  of. 
id  fix  the  salary  (not  to  exceed  $5,000  per  annum)  of  an  official 

be  known  as  the  alien  property  custodian,  who  shall  be  empow- 
ed  to  receive  all  money  and  property  in  the  United  States  due  or 
Jonging;  to  an  enemy,  or  ally  of  enemy,  whi(:h  may  be  paid,  con- 
■yed.  transferred,  assigned,  or  delivered  to  said  custodian  under 
e  provisions  of  this  Act ;  and  to  hold,  administer,  and  account  for 
e  same  under  the  general  direction  of  the  President  and  as  pro- 
ded  in  this  Act.  The  alien  property  custodian  shall  give  such 
md  or  bonds,  and  in  such  form  and  amount,  and  with  such  se- 
irity  as  the  President  shall  prescribe.  The  President  may  further 
nploy  in  the  District  of  Columbia  and  elsewhere  and  fix  the  com- 
insation  of  such  clerks,  attorneys,  investigators,  accountants,  and 
her  employees  as  he  may  find  necessary  for  the  due  administra- 
)ii  of  the  provisions  of  this  Act:  Provided,  That  such  clerks,  in- 
stigators, accountants,  and  other  employees  sliall  be  appointed 
am  lists  of  eligibles  to  be  supplied  by  the  Civil  Service  Commis- 
>n  and  in  accordance  with  the  civil-service  law:  Provided  further, 
Kat  the  President  shall  cause  a  detailed  report  to  be  made  to  Con- 
tss  on  the  first  day  of  January  of  each  year  of  all  proceedings  had 
ider  this  Act  during  the  year  preceding.  Such  report  shall  con- 
in  a  list  of  all  persons  appointed  or  employed,  with  the  salary  or 
impensation  paid  to  each,  and  a  statement  of  the  different  kinds 

propertv  taken  into  custody  and  the  disposition  made  thereof. 
0  Stat.  415.) 

ive  note  to  $  3I15l4ii-  ante.  take  over  and  conduct  the  prosecution 

lustodlan's  powen.— In  an  action  by  "f  **  action.  Ilothbartb  v.  Herxfeld 
en  enemies  the  cuslodiiin  of  alien  '1917)  107  N.  T.  Supp.  lUil,  reversing 
emj  property  appointed  bv  the  presi-  100  Misc.  Hep.  470,  1G6  N.  Y.  Supp. 
Dt  under  (his  act  may  intervene  and  "•*■*■  And  see  In  re  Kelly  (1917)  107 
N.  y.  Supp.  2.jC. 

3115V2d.  (Act  Oct.  6,  1917,  c.  105,  §  7,  as  amended  Act  Nov.  4, 
1918,  c.  201,  §  1.)  (a)  Lists  of  enemy  or  ally  of  enemy  offi- 
cers, directors  or  stockholders  of  corporations  in  United  States. 

Every  corporation  incorporated  within  the  United  States,  and 
'ery  unincorporated  association,  or  company,  or  trustee,  or  trus- 
es  within  the  United  States,  issuing  shares  or  certificates  reprc- 
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senting  beneficial  interests,  shall,  under  such  rules  and  regulation 
as  the  President  may  prescribe  and,  within  sixty  days  after  the  pas 
sage  of  this  Act,  and  at  such  other  times  thereafter  as  the  Presideh 
may  require,  transmit  to  the  alien  property  custodian  a  full  list,  dul; 
sworn  to,  of  every  officer,  director,  or  stockholder  known  to  be,  o 
whom  the  representative  of  such  corporation,  association,  compan) 
or  trustee  lias  reasonable  cause  to  believe  to  be  an  enemy  or  all 
of  enemy  resident  within  the  territory,  or  a  subject  or  citizen  resid 

'  ing  outside  of  the  United  States,  of  any  nation  with  which  th 
United  States  is  at  war,  or  resident  within  the  territory,  or  a  subjec 
or  citizen  residing  outside  of  the  United  States,  of  any  ally  of  an; 
nation  with  which  the  United  States  is  at  war,  together  with  th 
amount  of  stock  or  shares  owned  by  each  such  officer,  director,  o 
stockholder,  or  in  which  he  has  any  interest. 

The  President  may  also  require  a  similar  list  to  be  transmitted  o 
all  stock  or  shares  owned  on  February  third,  nineteen  hundred  am 
seventeen,  by  any  person  now  defined  as  an  enemy  or  ally  of  enemj 
or  in  which  any  such  person  had  any  interest;  and  he  may  als 
require  a  list  to  be  transmitted  of  all  cases  in  which  said  corpora 
tion,  association,  company,  or  trustee  has  reasonable  cause  to  be 
lieve  that  the  stock  or  shares  on  February  third,  nineteen  hundrc 
and  seventeen,  were  owned  or  are  owned  by  such  enemy  or  ally  o 
enemy,  though  standing  on  the  books  in  the  name  of  another:  Pre 
vided,  however,  That  the  name  of  any  such  oflicer,  director,  o 
stockholder  shall  be  stricken  permanently  or  temporarily  from  suci 
list  by  the  alien  property  custodian  when  he  shall  be  satisfied  tha 
he  is  not  such  enemy  or  ally  of  enemy. 

Any  person  in  the  United  States  who  holds  or  has  or  shall  hoi 
or  have  custody  or  control  of  any  property  beneficial  or  otherwisi 
alone  or  jointly  with  others,  of,  for,  or  on  behalf  of  an  enemy  o 
ally  of  enemy,  or  of  any  person  whom  he  may  have  reasonable  caus 
to  believe  to  be  an  enemy  or  ally  of  enemy  and  any  person  in  th 
United  States  who  is  or  shall  be  indebted  in  any  way  to  an  enem; 
or  ally  of  enemy,  or  to  any  person  whom  he  may  have  reasonabl 
cause  to  believe  to  be  an  enemy  or  ally  of  enemy,  shall,  with  suci 

'  exceptions  and  under  such  rules  and  regulations  as  the  Presiden 
shall  prescribe,  and  within  thirty  days  after  the  passage  of  this  Ad 
or  within  thirty  days  after  such  property  shall  com^  within  his  cus 
tody  or  control,  or  after  such  debt  shall  become  due,  report  the  fac 
to  the  alien-property  custodian  by  written  statement  under  oati 
containing  such  particulars  as  said  custodian  shall  require.  Th 
President  may  also  require  a  similar  report  of-all  property  so  held 
of,  for,  or  on  behalf  of,  and  of  all  debts  so  owed  to,  any  person  no\ 
defined  as  an  enemy  or  ally  of  enemy,  on  February  third,  nineteei 
hundred  and  seventeen:  Provided,  That  the  name  of  any  persoi 
shall  be  stricken  from  the  said  report  by  the  alien-property  cus 
todian.  either  temporarily  or  permanently,  when  he  shall  be  satis 
fied  that  such  persoii  is  not  an  enemy  or  ally  of  enemy.  The  Presi 
dent  may  extend  the  time  for  filing  the  lists  or  reports  required  b; 
this  section  for  an  additional  period  not  exceeding  ninety  days, 
(b)  Act  constituting  trade  with  enemy  prior  to  passage  of  act. 

Nbthing  in  this  Act  contained  shall  render  valid  or  legal,  or  b 
construed  to  recognize  as  valid  or  legal,  any  act  or  transaction  con 
stituting  trade  with,  to,  from,  for  or  on  account  of,  or  on  behalf  o 
for  the  benefit  of  an  enemy  performed  or  engaged  in  since  the  be 
ginning  of  the  war  and  prior  to  the  passage  of  this  Act,  or  any  sucl 
act  or  transaction  hereafter  performed  or  engaged  in  except  as  au 
thorized  hereunder,  which  would  otherwise  have  been  or  be  voic 
illegal,  or  invalid  at  law.  No  conveyance,  transfer,  delivery,  pay 
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ent,  or  loan  of  money  or  other  property,  in  violation  of  section 
ree  hereof,  made  after  the  passage  of  this  Act,  and  not  under  li- 

nse  as  herein  provided  shall  confer  or  create  any  right  or  remedy 
respect  thereof;  and  no  person  shall  by  virtue  of  any  assignment 
dorsement,  or  delivery  to  him  of  any  debt,  bill,  note,  or  other  ob- 
lation or  chose  in  action  by,  from,  or  on  behalf  of,  or  on  account 
,  or  for  the  benefit  of  an  enemy  or  ally  of  enemy  have  any  right 

■  remedy  against  the  debtor,  obligor,  or  other  person  liable  to  pay, 
ilfill,  or  perform  the  same  unless  said  assignment,  indorsement,  or 
;livcry  was  made  prior  to  the  beginning  of  the  war  or  shall  be ' 
ade  under  license  as  herein  provided,  or  unless,  if  made  after  the 
■ginning  of  the  war  and  prior  to  the  date  of  passage  of  this  Act, 
e  person  to  whom  the  same  was  made  shall  prove  lack  of  knowl- 
!ge  and  of  reasonable  cause  to  believe  on  his  part  that  the  same 
as  made  by,  froni  or  on  behalf  of,  or  on  account  of,  or  for  the 
;nefit  of  an  enemy  or  ally  of  enemy;  and  any  person  who  know- 
gly  pays,  discharges,  or  satisfies  any  such  debt,  note,  bill,  or  other 
)iigation  or  chose  in  action  shall,  on  conviction  thereof,  be  deemed 

I  violate  section  three  hereof:  Provided,  That  nothing  in  this  Act 
intained  shall  prevent  the  carrying  out,  completion,  or  perform- 
ice  of  any  contract,  agreement,  or  obligation  originally  made  with 

■  entered  into  by  an  enemy  or  ally  of  enemy  where,  prior  to  the 
■ginning  of  the  war  and  not  in  contemplation  thereof,  the  interest 

such  enemy  or  ally  of  enemy  devolved  by  assignment  or  other- 
ise  upon  a  person  not  an  enemy  or  ally  of  enemy,  and  no  enemy 

■  ally  of  enemy  will  be  benefited  by  such  carrying  out,  comple- 
jn,  or  performance  otherwise  than  by  release  from  obligation 
ereunder. 

Nothing  in  this  Act  shall  be  deemed  to  prevent  payment  of  money 
;longiiig  or  owing  to  an  enemy  or  ally  of  enemy  to  a  person  within 
le  United  States  not  an  enemy  or  ally  of  enemy,  for  the  benefit  of 
ich  person  or  of  any  other  person  within  the  United  Slates,  not 
1  enemy  or  ally  of  enemy,  if  the  funds  so  paid  shall  have  been  re- 
;ived  prior  to  the  beginning  of  the  war  and  such  payments  arise 
it  of  transactions  entered  into  prior  to  the  beginnmg  of  the  war, 
id  not  in  contemplation  thereof:  Provided,  That  such  payment 
lall  not  be  made  without  the  license  of  the  President,  general  or 
lecial.  as  provided  in  this  Act.     ' 

Nothing  in  this  Act  shall  be  deemed  to  authorize  the  prosecution 
:  any  suit  or  action  at  law  or  in  equity  in  any  court  within  the 
nited  States  by  an  enemy  or  ally  of  enemy  prior  to  the  end  of 
le  war,  except  as  provided  in  section  ten  hereof;  Provided,  how- 
-er.  That  an  enemy  or  ally  of  enemy  licensed  to  do  business  un- 
:r  this  Act  may  prosecute  and  maintain  any  such  suit  or  action  so 
,r  as  the  same  arises  solely  out  of  the  business  transacted  within 
le  United  States  under  such  license  and  so  long  as  such  license 
■mains  in  full  force  and  effect:  And  provided  further.  That  an 
lemy  or  ally  of  enemy  may  defend  by  counsel  any  suit  in  equity  ■ 
:  action  at  law  which  may  be  brought  against  him. 
Receipt  of  notice  from  the  President  to  the  effect  that  he  has  rea- 
mable  ground  to  believe  that  any  person  is  an  enemy  or  ally  of 
lemy  shall  be  prima  facie  defense  to  any  one  receiving  the  same, 
1  any  suit  or  action  at  law  or  in  equity  brought  or  maintained,  or 
D  any  right  or  set-off  or  recoupment  asserted  by,  such  person  and 
ased  on  failure  to  complete  or  perform  since  the  beginning  of  the 
'ar  any  contract  or  other  obligation.  In  any  prosecution  under 
ection  sixteen  hereof,  proof  of  receipt  of  notice  from  the  President 
3  the  effect  that  he  has  reasonable  cause  to  believe  that  any  per- 
on  is  an  enemy  or  ally  of  enemy  shall  be  prima  facie  evidence  that 
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the  person  receiving  such  notice  has  reasonable  cause  to  belit 
such  other  person  to  be  an  enemy  or  ally  of  enemy  within  the  me; 
ing  of  section  three  hereof. 

(c)  Requiring  property  conveyed  to  alien  property  custodian. 

If  the  President  shall  so  require  any  money  or  other  propei 
including  {but  not  thereby  limiting;  the  generality  of  the  aboi 
patents,  copyrights,  applications  therefor,  and  rights  to  apply 
the  same,  trade  marks,  choses  in  action,  and  rights  and  claims 
every  character  and  description  owing  or  belonging  to  or  held  f 
by,  on  account  of,  or  on  behalf  of,  or  for  the  benefit  of,  an  enei 
or  ally  of  enemy  not  holding  a  license  granted  by  the  Presidi 
hereunder,  which  the  President  after  investigation  shall  determ' 
is  so  owing  or  so  belongs  or  is  so  held,  shall  be  conveyed,  trai 
ferred,  assigned,  delivered,  or  paid  over  to  the  Alien  Property  d 
todian,  or  the  same  may  be  seized  by  the  Alien  Property  Custodi; 
and  all  property  thus  acquired  shall  be  held,  administered  and  c 
posed  of  as  elsewhere  provided  in  this  Act. 

Any  requirement  made  pursuant  to  this  Act,  or  a  duly  certif 
copy  thereof,  may  be  filed,  registered,  or  recorded  irt  any  office 
the  filing,  registering,  or  recording  of  conveyances,  transfers, 
assignments  of  any  such  property  or  rights  as  may  be  covered 
such  requirement  (including  the  proper  office  for  filing,  register! 
or  recording  conveyances,  transfers,  or  assignments  of  pater 
copyrights,  trade-maiks,  or  any  rights  therein  or  any  other  right 
and'if  so  filed,  registered,  or  recorded  shall  impart  the  same  not 
and  have  the  same  force  and  effect  as  a  duly  executed  conveyar 
transfer,  or  assignment  to  the  Alien  Property  Custodian  so  fil 
registered,  or  recorded. 

Whenever  any  such  property  shall  consist  of  shares  of  stock 
other  beneficial  interest  in  any  corporation,  association,  or  compj 
or  trust,  it  shall  be  the  duty,  of  the  corporation,  association,  or  cc 
pany  or  trustee  or  trustees  issuhig  such  shares  or  any  certifies 
or  other  instruments  representing  the  same  or  any  otlier  benefi( 
interest  to  cancel  upon  its,  his,  or  their  books  all  shares  of  stock 
other  beneficial  interest  standing  upon  its,  his,  or  their  books  in 
name  of  any  person  xir  persons,  or  held  for,  on  account  of,  or  on 
half  of.  or  for  the  benefit  of  any  person  or  persons  who  shall  h; 
been  determined  by  the  President,  after  investigation,  to  be  an  e 
my  or  ally  of  enemy,  and  which  shall  have  been  required  to  be  o 
veyed,  transferred,  assigned,  or  delivered  to  the  Alien  Prope 
Custodian  or  seized  by  him,  and  in  lieu  thereof  to  issue  certifica 
or  other  instruments  tor  such  shares  or  other  beneficial  interest 
the  Alien  Property  Custodian  or  otherwise,  as  the  Alien  Prope 
Custodian  shall  require. 

The  sole  relief  and  remedy  of  any  person  having  any  claim  to  : 
money  or  other  properly  heretofore  or  hereafter  conveyed,  tra 
ferred,  assigned,  delivered,  or^iaid  over  to  the  Alien  Property  C 
todian,  or  required  so  to  be,  or  fcized  by  him  shall  be  that  provi( 
by  the  terms  of  this  Act,  and  in  the  event  of  sale  or  other  disp< 
tion  of  such  property  by  the  Alien  Property  Custodian,  shall 
limited  to  and  enforced  against  the  net  proceeds  received  therefr 
and  held  by  the  Alien  Property  Custodian  or  by  the  Treasurer 
the  United  States, 

(d)  Voluntary  payment  of  property  to  alien  property  custodian 
holder.  ^ 

If  not  required  to  pay,  convey,  transfer,  assign,  or  deliver  un 
the  provisions  of  subsection  (c)  hereof,  any  person  not  an  ene 
or  ally  of  enemy  who  owes  to,  or  holds  for,  or  on  account  of,  or 
(720) 
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liehalf  of,  or  for  the  benefit  of  an  enemy  or  of  an  ally  of  enemy  not 
lolding  a  license  granted  by  the  President  hereunder,  any  money 
tr  other  property,  or  to  whom  any  obligation  or  form  of  liability 
to  such  enemy  or  ally  of  enemy  is  presented  for  payment,  may,  at 
(lis  option,  with  the  consent  of  the  President,  pay,  convey,  transfer, 
issign,  or  deliver  to  the  alien  property  custodian  said  money  or 
jther  property  under  such  rules  and  regulations  as  the  President 
shall  prescribe, 
[e)  Acts  under  order,  rule,  or  regulation  of  President. 

No  person  shall  be  held  liable  in  any  court  for  or  in  respect  to 
mything  done  or  omitted  in  pursuance  of  any  order,  rule,  or  regula- 
;ion  made  by  the  President  under  the  authority  of  this  Act, 

Any  payment,  conveyance,  transfer,  assignment,  or  delivery  of 
Tioney  or  property  made  to  the  alien  property  custodian  hereunder 
ihall  be  a  full  acquittance  and  discharge  for  all  purposes  of  the  ob- 
ligation of  the  person  making  the  same  to  the  extent  of  same.  The 
ilien  property  custodian  and  such  other  persons  as  the  President 
may  appoint  shall  have  power  to  execute,  acknowledge,  and  deliver  • 
any  such  instrument  or  instruments  as  may  be  necessary  or  proper 
to  evidence  upon  the  record  or  otherwise  such  acquittance  and  dis- 
charge, and  shall,  in  case  of  payment  to  the  alien  property  custodian 
of  any  debt  or  obligation  owed  to  an  enemy  or  ally  of  enemy,  de- 
liver up  any  notes,  bonds,  or  other  evidences  of  indebtedness  or  ob- 
ligation, or  any  security  therefor  in  which  such  enemy  or  ally  of 
enemy  had  any  right  or  interest  that  may  have  come  into  the  pos- 
session of  the  alien  property  custodian,  with  like  effect  as  if  he  or 
they,  respectively,  were  duly  appointed  by  the  enemy  or  ally  of 
enemy,  creditor,  or  obligee.  The  President  shall  issue  to  every  per- 
son so  appointed  a  certificate  of  the  appointment  and  authority  of 
such  person,  and  such  certificate  shall  be  received  in  evidence  in  all 
:ourts  within  the  United  States.  Whenever  any  such  certificate 
3f  authority  shall  be  offered  to  any  registrar,  clerk,  or  other  record- 
ing officer.  Federal  or  otherwise,  within  the  United  States,  such  of- 
icer  shall  record  the  same  in  like  manner  as  a  power  of  attorney, 
ind  such  record  or  a  duly  certified  copy  thereof  shall  be  received  in 
evidence  in  all  courts  of  the  United  States  or  other  courts  within 
:he  United  States.  (40  Stat.  416,  1020.) 
Sec  aote  to  §  311Qi^n,  ante. 

Subflivision  (<■)  o£  this  section  was  amended  by  Act  Nov.  4,  1018,  c.  201. 
i  1,  cited  above,  to  rvai)  as  set  forth  above.  Prior  to  tliis  amPDduient  said 
subdivision  read  as  follows:  "If  the  President  ehall  bo  require,  any  money 
or  otiier  property  owing  or  belonging  to  or  held  for,  by,  on  account  of,  or  on 
b^alf  ot,  or  for  the  beneiit  of  an  enemy  or  ally  of  enemy  not  holding  a  li- 
cense granted  by  the  President  hereunder,  which  tbe  President  after  investi- 
gation shall  determine  is  so  owing  or  so  belongs  or  is  so  held,  sball  be  con- 
veyed, transferred,  assigned,  delivered,  or  paid  over  to  the  alien  property  cus- 
todian." 

Notea  of  Deoialoma 
Comnarolal  intvrcourse  with  anemy^  32  U.  S.  <T  Pet.)  5S6,  8  X..  Ed.  703; 
Commercial  intercourse  with  the  enemj  White  v.  Burnley  (185T)  61  V.  S.  (20 
li  prohibited  during  war.  The  William  How.)  235.  15  L.  Ed.  886;  Watts, 
Bagaley  (1866)  5  Wall.  377,  18  L.  Ed.  Watts  &  Co.  v.  Unione  Auatriaca  di 
>S3;  U.  a  V.  GrosBmayer  (186S)  9  Wall.  Navigazione  (D,  C.  1915)  224  Fed.  188; 
ra,  19  L.  Ed.  62T;  The  Joseph  (1814)  Tbe  Rapid  (C.  C.  1.S12)  Fed.  Cas.  No. 
5  Ctaneh,  451,  3  L.  Ed.  621;  The  11,576,  affirmed  (1814)  12  U.  S.  (8 
Rapid  (1814)  8  Cranch,  155,  3  L.  Ed.  Cranch)  IS.-),  3  L.  Ed.  520;  Rice  v. 
520;  The  Julia  (1814)  8  Cranch.  181,  Shook  (1871)  27  Ark.  137.  11  Am. 
S  L.  Ed.  528;  New  York  Life  Insurance  Rep.  783;  Taylor  t,  Albion  Lumber  Co, 
Co.  V.  Davis  (1877)  95  U.  S.  425.  24  L.  (Cal.)  IBS  P.  348:  Marchand  v.  Coyle 
Ed.  45.S:  Griswold  v.  Wnddington  (N.  (1866)  18  La.  Ann.  632;  Beach  v.  Ke- 
C.  1800)  IS  Johns.  438;  Jecker  v.  Mont-  zar  (1818)  1  N.  H.  184;  Griswold  v. 
gomerv  (1855)  18  How,  110,  15  L.  Ed,      Waddington    (N,   -Y.    1819)    16    Johns. 
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Barb.  425;  Fritz  Scbuls,  Jr.,  Co.  t. 
Baimee  &  Co.  (1817)  100  Misc.  Eep. 
697,  166  N.  Y.  Supp,  567,  affirming  or- 
der (City  Ct.)  164  N.  Y.  S.  454,  99 
Miac.  Rep.  &X;  Vorhaus  v.  City  Nat. 
Securities  Co.  (Sup.)  167  N.  Y.  S.  736. 
order  affirmed  169  N.  Y,  8.  1118:  Baok 
of  Teoneasce  v.  Woodaon  (1S6T)  45 
Tenn.  (5  Cold.)  176;  Whitia  v.  Polk 
(1872)  36  Tei.  602;  Small'a  Adm'r  v. 
Lumpkin-B  Ex'z  (Va.  1877)  28  Grat. 
832.  ■ 

ContractB^Under  Act  July  13,  1861 
(U.  8.  Comp.  St.  1916,  IS  10143,  10146), 
probibitiug  all  commercial  iutercourse 
between  tlie  states  in  insurrection  and 
the  rest  of  the  United  States,  the  pro- 
hibition affected  debtors  and  creditors 
equally  with  (hoac  who  did  not  bear 
that  relation  to  each  other.  U.  S.  v. 
Grossmayer  (1869)  76  V.  S.  (9  Wall.) 
_  72,  19  U.  Ed.  627. 

The  doctrine  of  revival  of  contracts 
euspended  during  the  war  is  based  on 
consideration  ot  equity,  and  justice  will 
not  be  invoked  to  revive  a  contract 
whicb  it  would  he  unjust  or  inequitable 
to  revive,  as  where  time  is  Ihe  essence 
of  a  contract,  or  the  parties  cannot  be 
made  equal.  New  York  Life  Ins.  Co. 
T.  Statham  (1876)  93  U.  S.  24.  23  L.  Ed. 
789;  Abell  v.  Penn  MuL  Life  Ins.  Co. 
(1881)  18  W.  Va.  400. 

Seamen  who  fiigned  articles  on  an 
English  ship  before  the  European  war, 
after  the  commencement  of  that  war 
held,  under  the  English  law,  justified  in 
leaving  the  ship  on  the  ground  that  the 
war  risk  was  not  contemplated  by  tbeir 
contract.  The  Epsom  (D.  C.  1916)' 
227  Fed.  158. 

That  a  time  charter  of  ,a  British 
steamsliip  waa  annulled  by  reason  of 
the  European  war  held  not  to  deprive 
the  broker,  who  procured  the  same,  of 
his  right  to  the  stipulated  commission. 
Vellore  8.  S.  Co.  v.  Steengrafe  (1915) 
229  Fed.  394.  143  C.  C.  A.  514. 

A  contract  between  an  English  cor- 
poration, citizens  of  the  United  States, 
and  a  German  firm,  held  not  rendered 
void  by  English  Trading  with  the  En- 
emy Acts  Dec.  2.'l,  1915,  or  Jan.  27. 
191S,  and  the  English  company  could 
sue  for  its  specific  performance.  Lin- 
denberger  Cold  Storage  &  Canning  Go. 
V.  J.  Lindeulicrger,  Inc.  (D.  C.  1016) 
235  Fed.  542. 

Where  contract  ot  sale  or  prussiate 
of  soda  was  made  after  war  was  de- 
clared between  Germany  and  Great 
Britain,  British  orders  in  council  plac- 
ing an  embargo  thereon  held  not  to  ex- 
cuse performance.  Standard  Silk  Dye- 
ing Co.  V.  Koesaler  &  Hasslacher 
Cliemical  Co.  (D.  C.  1917)  244  Fed. 
250. 

Tbe  claims  ot  creditors  of  this  coun- 
try against  subjects  of  Great  Britain 
which  existed  prior  to  tbe  American 
B evolution  were  not  destroyed  by  the 
dissolution  of  tbe  government,  al- 
though  the  judicial   means  of  compel- 
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ling  payment  in  this  country  were  I 
the  time  lost.  Jones  v.  Walker  (C. 
1S32)  Fed.  Cas.  No.  7,507. 

The  Civil  War,  with  respect  to  pi 
ties  to  contracts  wbo  were  in  hostil 
to  each  other,  had  the  effect  to  ai 
pend  the  judicial  enforcement  of  cc 
tracts;  but  their  obligation  did  i 
cease,  and  the  remedy  revived  with  t 
restoration  of  peace.  Semmes  v.  C: 
Fire  Ins,  Co.  (C.  C.  1S60)  Fed.  O 
No.  12,681,  affirmed  (1871)  80  U. 
(13  Wall.)  1S8,  20  L.  Ed.  490;  Spent 
V.  Brower  (1870)  32  Tei.  663,  5  A 
Rep.  254. 

Contracts  made  prior  to  July  : 
1801,  between  citizens  ot  the  states 
rebellion  and  those  of  other  atat 
were  not  invaLdaCed  i>y  tbe  operati 
of  tbe  principles  of  international  la 
Speed  V.  Smith  (C.  C.  1860)  Fed.  O 
No.  13,229. 

Contracts  made  prior  to  tbe  proc 
mation  of  August  16,  1861,  were  val. 
but  during  the  War  the  debt  and  t 
rcmpdy  were  suspended,  and  did  i 
revive  until  the  restoration  of  pea' 
I'erkina  v.  RoRers  (1871)  35  Ind.  11 
9  Am,   Rep.  839. 

It  is  a  sufficient)  answer  to  tbe  ob 
Ration  of  a  bill  of  lading  that  it  becai 
impossible  to  perform  tbe  contri 
without  violating  tbe  laws  of  the  cou 
try.  Therefore,  no  action  can  be  mai 
taJned  on  a  bill  of  lading  to  a  forei 
country,  after  a  declaration  of  war 
this  country  against  that.  Brown 
Delano   (1815)   12  Mass.  370. 

Where  a  ship  proceeds  directly  frc 
this  country  to  an  enemy's  colony 
tbe  order  of  tbe  agent  and  the  suppt 
ed  part  owner,  and  the  cargo  wns  si 
to  persons  In  open  hostility  with  t 
United  States,  the  shipowners  cane 
recover  from  one  tortiously  retai 
ing  tbe  moneys  received  therefro 
CLaun<7  v.  Yeaton  (1818)  1  N. 
151, 

Whether  a  pre-existing  contract 
dissolved  or  not  by  the  war  depen 
upon  whether  it  is  essentially  antaj 
nistic  to  tbe  Iswa  governing  a  Htsle 
war.  If  the  contract  is  of  a  continui 
nature,  as  in  the  case  of  a  partnersh 
or  of  an  executory  character  mere 
and  in  the  performance  ot  ita  easent 
teatiirea  would  violate  such  laws, 
would  be  dissolved;  but  it  not,  a 
rights  have  become  vested  under 
the  contract  will  either  be  qualified, 
its  performance  suspended,  accordi 
to  its  nature,  so  as  to  strip  it  ot  its  o 
jectionuble  teaturea,  and  save  su 
rights.  The  tendency  of  adjudicati 
is  to  preserve,  and  not  to  destroy,  co 
tracts  eiiating  before  the  war.  Mut 
al  Ren.  Life  Ins.  Co.  v.  Ililljard  (187 
37  N.  J.  Law  (8  Vroom)  444,  18  A 
Rep.  741. 

Where    tbe    use    and    occupancy 
premiBCB  in  New  York  by  a  dtiien  of 
aeccding   state   began   before  the   coi 
mencement  of  the  Civil  War  and  co 
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ued  after  that  evtnt.   tbp 

the  war  did  not  vitiate  the  implied 
itract.  BDd  after  bostililiea  ceased 
!  landlord  might  recover.  Kieraled 
OraDse  &  A.  R/  Co.  (N.  T.  IDTOI  U 
w.  Prac.  29. 

JpclnratioD  of  existence  of  war  la 
t  alone  Bufficient,  ex  propric  vigore, 

avoid  all  obligationa  between  citi- 
19  and  aubjecta  of  an  alien  enemy, 
itz  Sohiilz.  Jr.,  Co.  v.  Haimea  &  Co. 
317)  IH*  Miac.  Rep.  626,  164  N.  Y. 
pp.  451,  affirmed  (1B17)  100  Miac. 
p.  687,  166  N.  Y.  Supp.  667. 
itale  of  war  does  not  confiscate  a 
]t  owing  by  reaident  to  nonresident 
iien  of  enemy  country,  though  it 
ly  suspend  remedy  of  collection 
rouRli  courta  or  prohibit  transmis- 
>n  of  proceeds  to  the  enemy  country. 
ithbsrth  T.  Heriiteld  (19171  100 
te.  Bep.  470.  166  N.  Y.  Supp.  744,  re- 
rsed  (1917)  167  N.  T.  Supp.  199. 
tVar  puts  an  end  Co  all  eiecntory 
Dtraeta  between  citizens  of  the  bel- 
erent  nation  a.  Isaacs  t.  McGretb 
,  C.  1819)  1  Nott  ft  McC.  563; 
Mcs  V.  UcGrath  {8.  C.  1822)  2  Mc- 
ird,  26. 

['onfederate  treasury  notes  as  a  con- 
leration  passing  from  a  person  reai- 
nt  within  the  Coofedcratp  line  to  ao 
tamcy  in  fact  ot  one  residpnt  in  tbe 
ral  states  were  not  a  valid  and  legal 
nnidprntinn.  Conley  v.  Buraon 
870)  48Tenn.  (1  Heisk.)  145. 
[n  1S64  an  agent,  acting  with  the  ad- 
■e  and  asaistnnce  of  bis  principal, 
rrendered  to  a  cotton  bureau  of  the 
infpderate  Rtatee,  then  dominant  in 
■IBS,  one  half  of  the  principal' a  cot- 
1,  to  obtain  a  permit  to  transport 
(  nther  half  to  Mexico  and  thence  to 
rerpool.  Held,  that  the  transaction 
LS  in  direct  aid  of  the  Bebellion  and 

violation  of  the  blockade  and  tlie 
n  of  the  United  States  then  in  force, 
d  that  as  tbe  principal  and  a  Kent 
re  in  pari  delicto,  neither  of  thpm 
Jld  maintain  a  suit  sgainst  the  other 
-  tbe  proceeds  or  other  liabilitiee 
aing  out  of  the  transaction.  Cou- 
rse V.  Miller  (1870)  33  Tex.  216, 
Conceding  that  the  exportation  of 
:ton  from  Texaa  to  Mexico  was  Ule-  , 
I  dnring  the  late  Civil  War,  it  would 
t  foUow  that  dehta  contracted  for 
un>  and  supplies  used  in  such  eipor- 
ion  wonld  also  be  illegal,  nor  would 
!re  knowledge  hy  the  seller  that  Euch 
IB  the  designed  use  of  tbe  teams  and 
ppliea  prevent  his  recovery  iu  an  ac- 
n  at  law.  Kottwitz  v.  Alexander's 
■presentativea  (ISfiS)  34  Tex.  689. 
rbe  transportation  of  coiu  or  bullion 
)Qi  Mexico  into  Texas  during  the 
Til  War  wag  in  violatioD  of  taw.  and 
'  contract  tor  such  transportation 
a  be  enforced.  Caota  v.  Bennett 
873)  30  Tei.  303. 

Inhere  the  vendor  lu  a  contract  for 
f  sale  of  land  executed  before  the 
e  Ciril  Wax  on  the  declaration  of 


war  resided  In  TTnlon  territory  and  tbe 
vendee  in  Confederate  territory,  inter- 
course between  tbem  during  the  war 
being  prohibited,  tbe  failure  of  the  ven- 
dee to  pay  the  installment  ot  the  pur- 
chase price  falling  due  during  the  war 
did  not  entitle  the  vendor  to  have  the 
land  sold  to  enforce  their  payment. 
Grinnan  v.  Edwards  (1883)  21  W.  Va. 

See.  also.  U.  S.  Comp.  St.  1916,  pp. 
12473,  12474,  note. 

Agency      agreemenU,— That      a 

time  charter  of  a  British  steamship 
was  annulled  by  reason  of  tbe  Euro- 
pean war  held  not  to  deprive  the  bro- 
ker, who  procured  the  same,  ot  his  right 
to  the  stipulaled  commiBsion.  VelLore 
S.  S.  Co.  V.  Stcengrafe  (1915)  229  Fed. 
304.  143  C.  C.  A.  514. 

The  Civil  War  did  not  revoke  an 
agency  established  In  one  of  the  South- 
em  States  before  tbe  war,  by  a  citizen 
ot  one  of  the  Northern  States.  Botts 
V.  Crenshaw  (C.  C.  1868)  Fed.  Cas. 
No.  l,(iB0;  Anderson  v.  Bank  (C.  C. 
1869)   Fed.  Cas.  No.  354. 

War  does  not  confiscate  debts  or 
property  for'  the  benefit  of  debtors  or 
agente,  but  only  suspends  the  right  of 
action.  After  peace,  the  obligation  of 
an  agent  who  has  collected  funds  in  the 
territory  of  one  belligerent,  upon  ac- 
count of  a  resident  in  the  other,  to  pay 
over  to  his  principal,  revives.  Cald- 
well v.  Harding  (C.  C.  1869)  Fed.  Gas. 
No.  2,302. 

Tbe  BUthority  ot  an  afrent  Is  not  af- 
fected by  war,  and  proceedings  bad 
against  an  agent  during  a  state  of  war, 
to  which  the  principal  could  not  answer 
by  reason  of  the  eiistence  of  war,  are 
vsjid,  and  hold  the  principal.  Cocka 
V.  Izard  (C.  O.  J871)  Fed.  Cas.  No. 
2,934. 

The  agency  of  one  representing  an 
insurance  company,  authorized  to  re- 
ceive premiums  and  renew  polieiefl,  be- 
comes unlawful  when  tbe  insured  and 
the  insurer  become  public  enemies. 
Tnlt  V.  New  York  Life  Ins.  Co.  (C.  C. 
1873)   Fed.  Cas.  No.  13,726. 

Where  a  citizen  during  hostilities 
may  lawfully  pay  n  resident  agent  his 
debt  due  to  an  alien  enemy,  and  the 
agent  may  accept  the  money  and  bind 
his  principal,  in  such  a  case  tbe  agent 
who  lawfully  receives  the  money  may 
legally  protect  It  by  an  honest  iDvest- 
ment.  And  the  owner  may  follow  Ua 
money  after  the  war  and  become  tbe 
owner  ot  the  property  into  which  it 
has  been  turned.  Stoddart  v.  U.  S. 
(IRTO)  «  Ct.  CI.  340. 

An  agency  to  buy  cotton,  established 
when  both  tbe  parties  reside  within  the 
Confederate  lines,  being  lawful,  con- 
tinues. notwithstHnding  tbe  capture  of 
the  city  in  which  the  principal  dwells, 
and  purchases  made  by  the  agent  while 
he  is  in  Confederate  tines  and  bis  prin- 
cipal within  the  Union  inure  to  the 
benefit  ot  the  principal,  who  aoquirea  a 
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valid  title.  Queyrooze  v.  TJ.  S.  (1871) 
7  Gt.  CI.  402. 

Where  a  power  of  attorney  to  sell 
the  tnni]  of  a  mnrricd  wotnau  Id  the 
DiKtript  of  Columbia,  exeeuln]  in  1850, 
(■ould  have  been  properly  eiecutpd  by 
the  attorney  without  any  cotumiinka- 
tion  or  interc^iirxe  with  the  prineijials, 
the  Civil  War  did  not  operate  to  re- 
volte  the  power,  although  the  princi- 
pals residod  in  one  o(  the  loBurreotioD- 
ary  atates.  Williama  v,  Paine  (18!KJ) 
7  App.  D.  C.  116. 

The  war  .evoked  the  authority  of  a 
Htizen  of  aD  Insurgent  state  to  act  as 
agent  for  a  citizen  of  a  state  which  ad- 
hered to  the  government  of  tlie  United 
States,  without  any  act  of  revocation 
or  renunciation  by  the  parlleB.  How- 
ell V.  Gordon  (1809)  40  Ga.  302;  Con- 
ley  V.  Burson  (1870)  48  Tenn.  (1 
IlelBh.)    145. 

Where  a  citizeu  of  Kansna  by  con- 
tratt  became  the  agent  of  a  ciliien  of 
Vintinia,  in  1857.  the  fact  that  the  lat- 
ter WBB  a  rebel  and.  was  in  the  (.'on- 
federate  lines  in  l>iliS  did  not  of  itself 
terminate  the  agentr.  Fisber  v.  Krutz 
(1S72)  9  Kan.  501. 

A  person  serving  in  the  arm;  of  one 
lielliserent  cannot  have  an  aeent  with- 
in the  territory  of  the  other  to  transact 
ordinary  business,  but  he  may  for  some 
purposes.  Itiiford  v.  Speed  (1ST5)  74 
Ky.   Ul  Rush)   33S. 

The  doctrine  that  a  state  of  war  dis- 
Hulvea  or  suspends  all  commercial  part- 
nerships elisting  between  citizens  or 
subjects  of  the  belligerents  does  not 
apply  to  agents  or  agencies,  and  an 
agent  or  mandatory,  intrusted  with  the 
maoagemeot  or  control  of  real  estate 
in  New  Orleaus  for  bis  principal,  who 
resided  in  one  of  the  Nortbtm  States 
before  and  during  the  late  war.  was 
not  absolved  from  his  obligations  to 
hta  princitml  by  the  breaking  out  of 
hostilities  between  the  two  sections  of 
the  country.  The  agency  continued 
during  the  war.  and  bis  nets,  as  such, 
were  binding  on  his  principal.  Mong- 
seaux  V.  Urquhart  (18)17)  19  La.  Ann. 
4.S2. 

A  citizen  of  MisslsKippi.  shortly  be- 
fore tlie  fall  of  New  Orleana,  commit- 
ted to  an  agent  tiiere  to  sell  certain 
bills  of  erchange,  which,  six  days  after 
the  tall,  he  sold  for  Confederate  mon- 
ey. Held,  that  the  agent's  authority 
was  not  revoked  tij-  the  surrender  of 
the  dt.v.  Murrell  v.  Jones  (1806)  40 
Miss.  565. 

The  owner  of  a  farm  in  MisBissippi 
removed  to  Texas  during  the  Civil 
War,  and  left  .in  agent  to  supervise 
and  carry  on  his  farm.  Held,  that 
such  agency  waa  not  terminated  by  tlie 
Federal  occupancy  of  the  territory  in 
which  tbe  farm  wns  situated;  and  that 
a  contract  entered  into  between  such 
agent  and  tbe  Federal  authorities,  to 
carry  on  the  farm,  and  work  treed- 
raen  thereon,  did  not  terminate  tbe 
(724) 


agency,  or  give  the  agent  any  poi 
defeat  the  interest  of  bis  prindg 

claiming  tbe  proceeds  of  the  fan 
what  he  did  on  the  farm,  be  < 
agent;  and  the  products  of  tbe 
belonged  to  the  principal.  Shel 
Offutt  (1873)  51  Miss.  VIS. 

Powers  of  attorney  for  collect! 
money,  executed  prior  to  eiislei 
state  of  war,  rendering  principal 
emy  alieus.  continue  to  be  valid 
withstanding  tbe  state  of  war,  am 
be  exerdsed  without  violating  the 
of  public  policy.  Keppelmann  v. 
pelmann  (N.  J.  Ch.)  105  A.  140. 

It  is  plainly  against  the  iaten 
alien  principals  that  their  attornt 
fact  give  refunding  bonds  to  eiei 
estate  and  receive  their  lei 
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property  custodian,  so  it  will  n 
presumed  that  such  principals  t 
the  agency  of  their  attorneys  in  fl 
conUuue.    Id. 

It  being  to  the  interest  of  enen 
ien  principals  that  their  attorne 
fart  represent  them  in  proceedin 
determine  accounting  and  distril 
of  their^sbares  in  an  estate,  const 
continuance  of  a  prewar  power  i 
turney  tberefor  will  be  presumed 

A  lite  insurance  company  of 
York  bad  at  tbe  commencement  ( 
Civil  War  an  agent  in  Mobile,  to 
the  insured  had  been,  for  several ; 
in  the  habit  of  paying  premiums, 
that  tbe  war  did  not  suspend  the 
cy;  hut  tbe  continued  payment  ol 
mtums  to  such  agent,  tor  tbe  com 
during  the  war,  was  valid,  and 
tbe  policy  in  force.  Sands  v.  New 
Life  Ins.  Co.  (N.  T.  1S71)  oO 
55(1,  affirmed  (1872)  50  N.  Y,  «2 
Am.  Kep.  KW. 

An  agent  constituted  before  a 
may  continue  to  represent  his  prii 
in  transactions  not  contrary  to  tbi 
icy  or  interests  of  the  governme 
the  agent's  resideoce.  though  the 
cipal  be  an  enemy  resident  unde 
hostile  government;  and  theri 
where  such  agent  is  authorized  t 
ceive  notice  of  the  dishonor  of 
indorsed  by  hLs  principal,  the  si 
of  such  notice  upon  the  agent 
tbe  breaking  out  of  the  war  bind 
principal.  Hubbard  t.  Mat  I 
(IHT.i)  54  N.  Y.  43,  13  Am.  Rep. 

Cou tracts  existing  between  cil 
and  residents  of  the  Northern  S 
and  citizens  of  North  Carolina, 
to  the  commencement  of  the  late 
were  suspended  during  the  existei 
hostilities;  and  hence,  when  a  r 
of  New  York  had.  previous  to  the 
brought  suit,  upon  a  promissory 
in  a  court  of  Xortb  Carolina,  a) 
a  rcBideiit  of  that  state,  and  lb 
feudnnt  paid  the  amount  of  tbe 
pending  the  war,  to  the  plaintiff" 
torney.  such  payment  was  a  nullil 
the  relation  of  attorney  and  clien 
been   terminated  by   the   war.    I 
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(II  V.  Willard  (1S71)  65  N.  C.  505.  6 
n.  Rep.   749. 

Plaintiffs,  residents  of  ludiBnn,  ob- 
ined  judBments  In  Tennesspc  in  1S59, 
d  at  an  eieoiitiuQ  Bale  of  d^fetidant's 
id  purchasPd  it  in  tbe  name  of  C.  as 
ent.  In  lb»\2  defendant  paid  tbe  re- 
niptinn   monev   in  Confederate   notes 

(\  Held,  that  tbe  war  did  not  re- 
ke  C's  agency.  Darling  v.  Lewis 
W2)  58  Tenn.  HI  Heisk.)  12T>. 
the  act  of  18G1.  revoking  and  aus- 
ndiag  agencies  during  war,  did  not 
[>l>-  to  a  priiioipnl  and  agent  rcKiiting 
the  slave  states  and  outside  tlie  Fed- 
■1  lines.    Miil.mey  v.  Stephens  (1S72) 

Tenn.   (II  Heiak.)  73a. 
rbe   breaking   out   of   war   does   not 
•pend  authority  for  tbe  collection  of 
Jvl)t,  given  previous  to  the  beginning 

bi^tilities  by  a  citizen  of  one  of  the 
Rlile  sections  to  an  agent  who,  as 
lit  as  the  debtor,  renides  in  tbe  other, 
•dgers  V.  Itass  IISTT)  46  Tex.  505. 
I^e  authority  of  an  agent  appointed 
fore  tbe  war  to  collect  a  debt  is  not. 
Bpended  becsuse  it  is  illegal  to  re- 
t  to  the  principal,  who  is  liring  out- 
le  Ibe  ('onfederacy,  but  it  is  the  duty 

the  agent  to  receive,  and  of  the 
blor  to  pay,  the  debt.  Hole  v.  Wall 
a.  187:;)  22  Grat.-  424;  WoU  ». 
nsiier  tVa.  1872)  22  Grut.  424. 
ia  alien  enemy  may  have  an  agent  in 
E   enemy's   country,   to   collect   debts 

ere.    Hale    v.    Wall    (Va.    1872)    2^ 

Jn  the  breaking  out  of  war.  limited 
pnciea  in  tbe  bostile  country,  created 
Fore  the  war,  and  which  ciin  l)e  ex- 
cised without  communication,  may  be 
itjnued  to  collect  aud  preserve,  but 
t  to  transmit,  property;  nor  is  there 
ner  to  appoint  any  agent  for  any 
rpose  after  hostilities  have  actually 
nmenced.  Small's  Adm'r  v.  Lump- 
I'a  Ex'i  (Va.  187T)  28  Grat.  832. 
—  Dills  and  notes.— It  is  not  with- 
tbe  power  of  a  citiz.en  within  the 
lited  Slates  lines  to  give  to  an  enemy 
:hin  the  enemy's  lines  an  evidence  of 
it.  which  shall  be  valid  on  the  return 
peace.  Hart's  Adoi'r  v.  V.  S. 
^79)  15  Ct.  CI.  414. 
k  Mil  of  eichauge  drawn  during  the 
latenee  of  war  by  a  bank  in  tbe  ter- 
ury  in  the  possession  of  one  belliger- 
t,  upon  a  bank  in  a  city  occujiied  by 
;  other  belligerent,  is  foid,  even 
lugh  the  payee  of  the  bill,  at  the  time 
received  it,  supposed  that  both  plac- 
werp  occupied  and  controlled  b,v  the 
ne  belligerent;  and  payee  could  ce- 
ler  from  the  drawer,  upon  tbe  eom- 
iD  couoEs,  tbe  mone7  paid  for  tbe  bill. 
iUiams  v.  Mobile  Sav.  liank  (C.  C. 
75)  Fed.  Cas.  No.  17.721*. 
Dte  owner  of  a  promissory  note,  be- 
!  B  resident  citiaen  of  New  York, 
eht  there  lawfully  transfer  it  in  the 
ir  18i;2  to  another  resident  citizen  of 
'w  Turk,  although  the  note  itself  was 
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then  in  the  hands  of  a  sequestration 
receiver  of  the  Confederate  States  in 
Alabama,  where  tbe  maker  lived.  Mor- 
ris V.  roillon  (1874)  50  Ala.  403. 

Tbe  mere  fact  that  a  partnership 
made  and  executed  a  contract  with 
the  Confederate  government  to  supply 
munitions  of  war  does  not.  per  se,  so 
vitinle  the  general  proceeds  of  the 
business  of  tbe  firm  us  to  render  ille- 
gal a  note,  based  upon  such  proceeds, 
given  by  one  member  of  Ihe  firm  to  an- 
other. Gultatt  v.  Thrasher  (l.?71)  42 
Ga.  420.  , 

A.  moved  from  Georgia  to  "tbe  North 
in  1S(>2,  leaving  money  with  an  agent, 
who  invcHted  it  in  county  bonds.  Tbe 
county  pleaded  in  defense  to  A.'s  suit 
on  the  bonds.  Bev,  St.  U.  S.  (  5301  (U. 
S.  Comp.  St.  1816.  i  10143),  prohibiting 
intercourse,  etc.,  between  Is'ortb  and 
South.  Held,  that  A.  could  recover. 
llnrtow  County  Com'ra  v.  Newell 
(IRSO)  04  Ga,  000. 

In  ApHI.  18C1,  G.,  a  citizen  of^  Ken- 
tucky, assigned  two  notes  to  T..  also 
of  Kentucky,  one  pn.rable  in  Mississip- 
pi. November  1,  1&61.  and  one  in  lou- 
Isiana.  January  ],  18l]2.  presentation 
and  suit  upon  the  notes  being  rendered 
impossible  by  hostilities  and  tbe  conr 
sequent  nonintcrcourse.  T.  sued  G.  on 
his  assignment,  Nov.'  22.  1862.  Held. 
that  as  the  nonintcrcourse  commenced 
after  the  assignment.  T.  wss  entitled 
to  recover  the  amount  paid  for  tbe 
notes.  Graves  v.  I'ilford  I18U51  63 
Ky.  (2  Dnv.)  108.  87  Am.  Dec.  4s.t. 

An  order  for  money  drawn  in  Ken- 
tucky upon  a  resident  of  Texas,  paya- 
ble to  another  ri'siclent  of  the  latter 
state,  by  a  resident  tbereof,  and  deliv- 
ered to  a  second  person  in  Kentucky, 
who  sent  tbe  order  through  tbe  lines 
during  tbe  war.  was  not  illegal,  nor  in 

congress  of  July  13,  ISfil  (U.  S.  Com]). 
St.  lOlfi,  }}  10143.  10146),  or  of  the 
proclamation  of  August  16,  1S61. 
Haggard  v.  Conkwrigbt  (1870)  70  Ky. 
(7  Rush)  16,  3  Am.  Rep.  237. 

Notes  made  in  New  Orleans  durins 
the  Bcbeliion,  payable  In  Confederate 
money,  are  governed  by  the  laws  of 
Louisiana,  and  being  void  under  Civ. 
Code,  art  2028.  declaring  that  "every 
condition  of  a  thing  impossible  or  con- 
tra bonos  morea  or  prohibited  by  law 
is  annulleil,  and  renders  void  an  nf:ree- 
ment  which  depends  upon  it,"  are  void 
elsewhere.  Stevenson  v.  Payne  (1872) 
100  Mass.  378. 

A  note  given  for  the  purchase  ot  ne- 

tion  without  S|iecial  license,  after  the 
proi'laniatioQ  of  Ihe  president  of  AujEUst 
16,  1861,  Is  without  legal  consideration, 
and  invalid.  Carson  v.  Hunter  (18T0) 
46  Mo.  407.  2  Am.  Rep.  52!). 

A  citizen  of  New  York  who  was  a 
member  of  a  partnership  with  tt  citizen 
of  a  Southern  state,  doing  business  in 
New  Orleans,  was  not  liable  on  a  note 
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iodorsed  in  tbe  firm  name  after  the 
tonnnencenient  of  the  war,  as  it  ter- 
minated all  commercial  partiiecehips  be- 
tween citizens  of  the  two  sectiona. 
Bank  of  New  Orleans  v.  Matthewa 
{1872)  48  N.  T.  12. 

A  note  sireo  tor  the  lease  of  land  to 
be  used  in  raising  food  for  laborers  em- 
ployed to  make  iron  for  the  Confederate 
government  is  not  illegal.  McKesson  v. 
Jones  (1872)  66  N.  C.  258. 

An  agent  of  the  war  department  ot 
the  Confederate  government  Issued  tbe 
following  inatromeot:  "Confederate 
States  Depository,  Wilmington,  pay 
Messrs.  Collie  &  Co.,  or  order,  twenty 
thousand  dollars" — which  was  indorsed 
by  the  payeea  to  defendant,  who  in- 
dorsed it  to  another,  by  whom  it  was 
indorsed  to  plaintiff.  Held,  that  the  in- 
atruuient  was  illegal,  and  such  illegality 
was  apparent  on  its  face.  Crouly  v. 
HaU  (1872)  67  N.  C.  9,  12  Am.  Kep. 
597. 

If  the  circumstances  are  such  that  the 
furnishing  of  a  hospital  build iog  is  im- 
mediately required  by  the  dictatea  o( 
common  bumaDity  tor  dieeaaed  and 
wounded  tie  11  ige tents,  any  citizen  may 
lawfully  provide  it,  and  a  note  given  for 
tbe  rent  of  thie  building  for  hospital 
purposes  would  not  be  an  act  in  aid  of 
the  Rebellion.  Fottrell  v.  German 
(1808)  4Q  Tenn.  (5  Cold.)  5fi0,  95  Am. 
Dec.  442. 

A  note  executed  within  the  Confeder- 
ate lines  fur  the  consideration  of  Con- 
federate treasury  notes,  borrowed  to 
pa;  taxes  to  the  Confederate  govem- 
ment,'Buch  notes  at  tbe  time  passing  as 
currency,  and  tbe  loan  not  being  made 
directly  in  aid  of  tbe  Rebellion,  is  valid. 
Bond  V.  Perkins  (1871)  51  Tenn.  (4 
Heisk.)  364. 

A  note  given  in  1861  for  a  horse,  to 
be  used  with  tbe  knowledge  o(  tbe  sell- 
er, and  which  was  used  by  the  purchaa- 
er,  Id  the  rebel  army,  was  illegal  and 
void.  Roquemore  v,  Alloway  (1870)  33 
Tex.  461. 

A  bond  given  by  a  married  woman 
holding  property  to  her  own  use  through 
a  trustee,  to  a  resident  within  the  Con- 
federate lines,  in  order  t^  avoid  the 
confiscation  ot  her  property  by  the  Con- 
federate authorities,  was  void,  although 
the  original  indcbtcduess  in  considera- 
tion of  which  the  bond  purported,  in 
part,  to  be  given,  remained  unaffected. 
Wright  v.  Grahom  (1870)'  4  W.  Va.  430. 

See,  also,  U.  S.  Comp.  St.  1916,  p. 
12470,  note. 

—  ConveyancM,  ■■■•■,  ate.— One 
purchasing  cotton  ot  tbe  rebel  Confed- 
eracy in  violation  of  the  president's 
proelamntioa,  authorized  by  Act  July 
13,  1861  (TI.  S.  Comp.  St.  1016.  H 
10143.  10140),  can  convey  no  valid  ti- 
tle even  to  a  foreign  neutral,  purchas- 
ing bona  fide  for  value.  In  re  The 
Ouachita  Cotton  (1867)  73  V.  S.  (6 
Wall.)   521,  18   L.  Ed.   935. 

The  price  of  goods  sold  in  aid  of  the 
Rebellion,  or  with  the  knowledge  that 
(72C) 


they  were  purchased  for  the  Conf 
ate  government,  cannot  be  recoi 
Nor  can  a  promissory  note  givei 
such  price  be  enforced.  HaitBU 
Doane  a870)  79  U.  S.  (12  Wall.) 
20  L.  Ed.  439;  Thomas  v.  City  of 
mond  (1870)  79  U.  S.  (12  Wall.)  3^ 
L.   Ed.  453. 

Under  the  non intercourse  act  ( 
Comp.  St  1916,  IE  10143,  10146),  : 
tie  was  acquired  where  during  thi 
hellion  a  sale  of  personal  property 
made  by  an  agent  within  the  I 
lines,  while  his  principal  and  tbe 
erty  were  both  within  tbe  Confed 
lines.  Montgomery  v.  U.  S.  (187 
V.  S.  (15  Wall.)  395,  21  L.  Ed.  9' 
firming   (1860)  0  Ct  CI.  648. 

Act  July  17,  1862  (12  Stat 
which  rendered  void,  aa  against  the 
emment,  all  transfers  of  properi 
persons  in  rebellion,  did  not  affec 
validity  ot  conveyances  aa  betweer 
vatG  persons.  Williams  v.  Paine  ( 
18  Sup.  Ct.  279.  160  U.  8.  55.  42  I 
«58;  Conrad  v.  Waples  (1877)  96 
279,  24  L.  Ed.  721;  Corbett  v. 
(1870)  10  Wall.  464,  19  L.  Ed.  ffl 

Where  it  is  proved  that  a  sale 
bona  fide  between  the  parties  to  il 
made  with  the  intent  and  effe< 
transferring  the  ownership  tor 
price,  It  is  immaterial  that  the  V' 
was  a.  rebel,  or  that  tbe  capture  < 
property  and  its  seizure  by  the  X. 
States  was  imminent  end  known 
BO  by  the  parties  to  the  sale.  Polli 
U.  S.  (1868)  4  Ct  CI.  328. 

A  citizen  of  a  loyal  state  took  h 
to  a  Southern  state  to  sell  ahorti 
fore  the  beginning  of  the  Rebt 
Being  un^ible  to  sell  them,  he  rem 
until  after  the  breaking  out  ot  thi 
bellioD,  and  was  subsequently  prev 
from  returning  borne  by  the  Conf 
ate  authorities.  Afterwards  he  so 
horses  and  invested  the  procee4 
cotton,  which  -was  seised  and  so 
the  United  States  authorities  oi 
capture  of  Mobile.  During  tbe 
he  remained  loyal  to  the  Union, 
returned  to  his  home  as  soon  a 
leased  by  the  capture  of  the 
Held,  that  he  was  entitled  to  re 
the  proceeds  of  the  cotton,  sinci 
transaction  was  not  a  violation  o 
nonintercourse  act  of  July  13,  180 
S.  Comp.  St  1916.  H  10143.  1( 
Foster  v.  U.  S.  (ISOO)  6  CL  CI.  4] 

The  proclamation  ot  August  16, 
forbidding  commercial  intercoursi 
tween  the  Inhabitants  residing  v 
tbe  insurrectionary  districts  and 
residing  in  such  portions  (hereof  ai 
from  time  to  time  be  occupied  and 
trolled  by  forces  of  the  United  S 
does  not  forbid  a  person  residing 
district  alternalely  raided  by  botl 
ligc rents,  and  occasionally  occupii 
one  or  the  other,  from  acquiring  a 
title  to  property  situated  withii 
Confederate  lines.  Cartwright  v, 
(1ST2)  8  Ct.  CI.  463. 

A  person  during  the  Rebellion  i 
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f  wilhiQ  the  bsurcectioiiarr  district 
IS  chargeable  with  notice  of  the  trea- 
nable  iotenC  of  tbe  Confederate  gov- 
uintDt  in  the  sales  by  it  of  cotton  foe 
e  purpose  of  raising  money  to  plir- 
Bde  munitioDs  of  war,  aud  the  trana- 
tion  was  forbidden  by  tbe  laws  of  the 
liled  States,  and  wholly  void,  so  that 
e  purchaser  acquired  no  title  to  the 
operty  tbuB  bought.  Sprott  v.  U.  S. 
172)  8  Ct.  CL  499. 
i  Bale  of  lands  by  a  citizen  of  Georgia 

the  Confederate  goverament  In  1862 
Bsed  the  title.  Atkinson  T.  Central 
!0rgja  Agricultural  &  Mfg.  Co.  (1877) 

Ga.  227. 
that  a  purchaser  of  rubber  gooda  had 
tv  indicted  for  trading  with  the  en- 
ly  in  time  of  war  was  not  adequate 
DQnd  for  the  cancellation  of  the  con- 
let  by  the  aeUer.  h.  &  M.  Bubber 
..  V.  Kalter  (Sup.)  172  N.  Y.  8.  486. 
PlaiDtiff,  a  dtiien  of  the  Confederate 
ates,  contracted  on  July  S,  18S4,  at 
emphis,  Teon.  (oDe  of  tbe  Confed- 
ate  States,  then  occupied  by  the 
lited  States  troops),  with  defendant, 
dtizen  of  the  United  States,  for  the 
le  of  cotton  by  the  latter,  to  be  deliv- 
ed  to  plaintiff  on  demand  in  Louisi- 
a  within  one  year  from  the  ratifica- 
>n  of  a  treaty  of  peace  between  the 
uted  States  and  the  Confederate 
ates.    Held,  that  the  contract  (wheth- 

or  not  plaintiff  was  ignorant  of  de- 
Ddant's  citizenship,  or  hail  been  mis- 
I  by  him)  was  Illegal  and  void,  and 
old  not  be  enforced.  Nelson  v.  Trigg 
877)  3  Teon.  Caa.  733. 
Fhe  rule  of  .nonintercourne,  aa  be- 
een   belligerents,   has  no   application 

the  conveyance  of  real  estate  situat- 

in  one  belligerent  territory  by  a  dti- 
□    of    the     other.    Shaw    v.     Carlile 
t72)  56  Tenn.  (U  Heisk.)  594. 
See.  also.  U.  S.  Comp.  St.  1»18,  pp. 
174-12476,  notes. 

—  Partnership  agreements.— The  ef- 
;t  of  war  is  to  dissolve  partnership 
isting  between  citizens  of  nations  at 
ir,  and  it  is  the  duty  of  tbe  loyal  citi- 
a  to  withdraw  his  property  from 
ch  partnership  without  delay,  aod 
ipose  of  al!  his  interests;  otherwise. 
I  interest  becomes  impressed  with 
!  character  of  tbe  euemy.  and  liable 

the  conaequences  attending  enemy's 
operty.  The  William  Bafialey 
B60)  72  U.  S.  (6  Wall.)  377,  18  L. 
i.  5S3. 

k  partnership  between  citizens  of  an 
lurcont  state,  one  of  which  continues 
loyal  dtizen.  and  saves  hia  citisen- 
Ip  by  retiring  within  the  federal 
es,  is  ipso  facto  dissolved,  and  an 
reement  that  the  partnership  con- 
ue  is  void  as  against  public  policy, 
inters'  Bank  v.  St.  John  (O.  G. 
SO)  Fed.  Cas.  No.  11,208. 
rhe  breaking  out  of  the  Civil  War 
erated  to  dissolve  all  partnerships 
i  all  executory  contracts  requiring 
nmercial    intercourse    between    tlie 
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belligerent  states.  Flsnters'  Bank  v. 
St.  John  (C.  C.  1860)  Fed.  Cas.  No. 
11,208;  McAdans'  Ez'rs  v.  Hawes 
(1872)  72  Ky.  (9  Bush)  15;  Booker  v. 
Kirkpatrick  (Ta.  18T5)  26  Grat.  145: 
Smsll'B  Adm'r  v.  Lumpkin's  Ex'x  (Va. 
1877)  28  Grat  832. 

Where  members  of  a  partnership  are 
belligerents,  war  diaaolves  the  partner- 
ehip  as  to  future  joint  dealings,  though 
not  a  a  to  winding  up  the  affairs  of  the 
firm,  end  where  a  partner  resided  In 
belligerent  territory,  he  could  not,  aft- 
er the  breaking  out  of  tbe  Rebellion, 
appoint  an  agent  and  give  him  partner- 
ship funds  to  purchase  cotton  for  the 
firm.  Cramer  t.  D.  S.  (1871)  7  Ct  d. 
302. 

Partners  domiciled,  one  on  loyal  and 
the  other  on  disloyal  territory,  and  en- 
gaged in  growing  cotton  in  Mississippi 
before  the  late  Civil  War,  continued 
partners  as  to  property  sctually  hc- 
quired,  and  remained  bound  to  account 
to  each  other  therefor.  Donglas  v.  U. 
8.  (1878)  14  Ot  CL  1. 

A  partnership  between  persons  re- 
siding in  two  difTerent  countries,  for 
commercial  purposes,  ia  suspended,  if 
not  ipso  facto  determined,  by  the 
breaking  out  of  war  between  those 
countries.  Qrisnold  t.  Wnddington 
(N.  Y.  1818)  16  Johns.  57;  Griswold 
v.  Waddington  (N.  T.  1819)  16  Johns. 
438. 

A  partnership  between  a  loyal  dtl- 
zen  of  the  United  States  and  a  resi- 
dent of  one  of  tbe  insurgent  states 
was  terminated  Ipeo  facto  by  the  Civil 
War.  Leftwicb  v.  Clinton  <N.  T. 
1870)  4  Lans.  178. 

A  copartnership  existing  between 
dtizens  of  New  York  and  citizens  of 
New  Orleans  was  not  terminated  by 
reason  of  the  war  until  the  President's 
proclamstion,  August  16,  1861.  declar- 
ing commerdal  intercourse  between 
the  citizens  of  the  insurrectionary 
states  and  of  the  loyal  states  unlawful. 
McStea  v.  Matthews  (1872)  50  N.  Y.' 
166. 

—  Interest  on  obllpatlons^-The 
treaty  of  peace  of  1783  between  Great 
Britain  anrf  tbe  American  colonics, 
providing  that  there  shall  be  no  lawful 
impediment  to  tbe  recovery  of  bona 
fide  dcliCs,  does  not  authorize  the  col- 
lection of  interest  for  the  period  of  the 
Bevolutionary  War.  during  which  time 
all  debts  wore  suspended.  Iloare  v. 
Allen  (1780)  2  Dall.  102,  1  L.  Ed.  307. 

A  bond  given  by  A.,  who  resided 
within  the  Uaion  lines,  was  payable 
within  the  Union  lines  to  the  authoriz- 
ed agent  of  tbe  criiditor.  Held,  that  in- 
terest on  such  bond  was  not  suspended 
during  the  Civil  War  by  the  tact  that 
the  creditor  during  that  time  resided 
within  the  Confederate  lines.  Ward  v. 
Smith  (ISfiS)  74  U.  S.  (7  Wall.)  447, 
19  U  Ed.  207. 

The  rule  as  to  tte  abatement  ot  in- 
terest during  war  does  not  ajipty  when 
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the  creditor,  altfaougb  a  subject  of  tbc 
enpmy,  remdina  in  the  country  of  the 
delitor.  or  has  a  known  agent  residing 
there,  and  who  is  authorized  to  receive 
the  debt.  Conn  v.  Penn  (C.  C.  181S) 
Fed.  Cas.  No,  3.10-!. 

If  nn  alien  enemy  has  an  agent  here, 
and  ChJH  is  knoira  to  the  debtor,  inter- 
est will  not  abate  during  the  war. 
Denniston  v.  Imbrie  (C.  C.  1818)  Fed. 
Cas.  No.  3,802:  Hageard  v.  Conk- 
wright  (1870)  70  Kj-.  (7  Bush)  16,  3 
Am.  Bep.  2S7. 

A  citizen  of  MiasiBsippi.  in  a  suit 
l)rouf!ht  against  him  by  a  citizen  of 
Kentucky  on  a  debt  due  before  the  war, 
is  not  entitled  to  nn  abatement  of  in- 
-  terest  during  the  war,  by  reason  there- 
of. Rogers  t.  Arthur  (D.  C.  1807) 
Fed.  Cas.  No.  12,000, 

The  suspension  of  intercourse,  con- 
seijuent  upon  the  recent  Civil  War,  did 
not  prevent  interest  from  accruing  be- 
tween citizens  adhering  to  the  respec- 
tive parties  thereto.  Short  ridge  v. 
Macon  (C.  C.  1867)  Fed.  Cas.  No.  12,- 
812;  Thomas  v.  Hunter  (1808)  2B  Md. 
406. 

Although  the  war  suspended  the  run- 
ning of  the  statute  of  limitations, 
whether  in  suils  between  b^iigerents  or 
between  resideats  of  the  Confederate 
States,  it  did  not  suspend  the  running 
of  interest  upon  debts  between  citizens 
of  the  same  belligerent.  Williams  v. 
State   (1881)  37  Ark.  463. 

When  a  note  payable  in  Chicago  be- 
came due,  the  payee  resided  in  one  of 
the  states  then  in  rebellion,  and  be  had 
the  note  there  in  his  posseBsion.  Held 
not  to  relieve  the  makers,  who  resided 
either  within  the  I'nlon  or  Confederate 
lines,  from  payment  of  interest  on  the 
note  after  its  maturity  and  during  the 
existence  of  hostilities.  Teaton  v.  Ber- 
ney  (1871)  62  III.  61. 

The  rule  that  interest  was  not  de- 
mandable  in  a  certain  class  of  cases 
which  occurred  after  the  Revolution- 
ary War  does  not  apply  to  a  case  where 
the  creditor  resided  in  the  rebel  states 
during  the  War  of  18G1-C^,  but  had  an 
agent  in  the  loyal  state  where  the  debt 
and  interest  were  payable,  and  where 
the  principal  did  not  come  due  until  aft- 
er the  suppression  of  the  Rebellion, 
l.nsh  V.  Lambert  (ISTO)  15  Minn.  416 
(Gil.  336),  2  Am.  Rep.  142. 

A  resident  American  citizen,  indebted 
on  a  note  payable  at  Canton,  China, 
was.  by  the  emiiurgo  act  of  the  United 
States,  prevented  for  one  year  from 
making  the  remittance  necessary  to 
take  up  the  note,  lie  claimed  a  reduc- 
tion eipial  to  the  difference  between  12 
per  ccut.,  the  rate  stipulated  in  the 
note,  and  the  leg;il  rate  of  the  United 
States,  for  one  year.  Held,  that  the 
claim  could  not  be  sustained,  because  in 
nil  questions  arising  between  subjects 
of  dilTerent  states  each  is  a  party  to  the 
public,  authoritative  acts  of  hia  own 
government,  and  is  as  much  incapacitat- 
ed from  making  the  consequences  ol  an 
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act  of  his  own  state  the  foundaliai 
a  claim  to  indemnity  upon  a  fort 
subject  OS  he  would  be  if  such  act 
been  done  immediately  and  individu 
by  himself.  Consenua  v.  Fanning 
Y,  18181  3  Johns.  Ch.  587. 

The  prevalence  of  a  war  snape 
the  right  to  interest  between  pers 
who  reside,  one  in  the  territory  of 
belligerent,  the  other  in  that  of  the  ( 
er;  but  not  between  two  residents 
der  either  one  belligerent.  Robe 
Adm'r  v.  Cocke  (Va.  1877)  28  Grot.  1 

Where  debts  are  secured  by  judgmi 
bond,  or  note  obtained  or  executed 
tore  the  war,  the  mere  existence  of 
war  does  not  constitute  a  suScienI  i 
son  for  the  abatement  of  interest  i 
case  where  the  creditor  and  debtor 
citizens  and  subjects  of  the  same  ( 
ernment.  Johnston  v.  "Wilson's  Ad 
(Va.  1877)  28  Grat  379. 

There  should  be  no  abatement  of 
terest  on  a  judgment  during  the  t 
the  counties  in  which  plaintiff  snri 
fendant  respectively  lived  being  judic 
ly  known  not  to  be  in  territories  wl 
were  hostile  to  one  another.  Keni 
Chapman  (18S1)  IS  W.  Va.  485. 

—  Perform Mce  ud  payMNt 
payment  in  discharge  of  an  actual 
debtedness  made  by  one  partner  to 
partners,  absent  on  hostile  territ 
after  tbe  dissolution  of  the  concern 
war,  whether  effected  by  the  deliver; 
a  sum  of  money  or  of  goods,  will 
upheld.  If  made  with  no  purpose 
evode  the  rights  of  tbe  government 
an  Dgent  on  the  spot,  whose  agency 
created  before  the  war  began.  Dc 
las  V.  U.  S.  (1878)  14  Ct.  CI.  1. 

The  validity  or  invalidity  of  an  aci 
contract  during  the  Uebellion  may 
tested  by  the  following  grounds:  I 
aid  of  tbe  war  tbey  were  invalid,  bu 
for  n  legitimate  purpose,  though  by 
insurgent  or  an  insurgent  liodr,  t 
are  generally  valid;  and  payments 
tbe  Mississippi  Central  Railroad  O 
pany  to  the  state  authorities  upon 
count  of  a  state  loan  made  before 
cember  7,  1863,  were  gnod  and  bioi 
on  the  state,  but  further  paymr 
made  on  the  same  debt  aft^r  that  c 
were  void,  the  act  ot  1883  being  a  ■ 
measure.  New  Orleans,  SL  L.  &  C. 
Co.  V.  State  (1876)  52  Miss.  877, 

It  is  not  unlawful  for  a  citizen  of  F 
York  to  pay  a  debt  or  perform  a  f 
tract  with  an  alien  enemy  during  wai 
the  payment  or  performance  be  madt 
the  agent  ot  such  alien  enemy  wil 
New  York,  the  contract  having  b 
made  before  the  war.  Buchanan 
Curry  (N.  Y.  1821)  19  Johns.  137. 
Am.   Dec.  200. 

Where  plaintiff  purchased  from 
tcndants  transfer  of  credit  for  250,1 
marks,  to  be  made  available  by  wirel 
for  plaintiff's  use  in  Germany,  on 
fendants"  failure  to  perform  on  acco 
of  war.  plaintiff  is  entitled  to  returc 
American  money  paid  for  credit. 
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ndpr  the  act  of  congresB  of  July  13, 
1  i  V.  a.  t'oinp.  St.  IfllO.  M  10143. 
iB)  prohibitiog  nil  (.'"mtiicrcial  inter- 
r9«  between  the  inbabitants  of  the 
irreoliouary  state s  and  the  citizeiiB 
he  other  parts  of  the  United  States, 

payment  of  h  uole  in  Confederate 
ley.  and  the  tnhing  of  a  receipt  by 
Kttorney  of  a  party  reaident  within 

military  lines  of  territory  oeeiipied 
permanently  held  by  the  federal 
tps,  from  tbe  ciiHhier  of  the  Bank  of 
inessee.  a  resident  of  the  insurrec- 
lary  district,  n-aa  illegal,  and  not 
ling  on  the  bank.    Bank  of  TenncH- 

T.  Woodson  (1867)  45  Tenn.  (3 
d.)  176. 

illerltance.^Where  the  beirs  of  an 
ured  under  a  fraternal  benefit  cer- 
'Ste  have  succeeded  to  the  rights  of 
eliciarieBi  but  cannot  sue  in  tbe 
rtB  of  tliis  eouDtry,  being  enemy 
Ds,  an  order  directing  the  funds  due 
■a  the  insurer  to  be  retiiined  tor  dls- 
utioD  after  the  teroiimitioQ  of  the 
'  was  proper.  Wciditsehka  v.  illu- 
me Tent  of  Knights  of  the  Macca- 
s  of  the   World   (Iowa)   170  N.   W. 


I.  to  be  paid  to  tlie  alien  ut  end  of 
'.  or  in  the  meantime  to  the  ciiui^ti- 
•i\  authorilv  of  the  United  Stiltes 
tied  to  receive  it.  In  re  Bang'.  Ka- 
-  iSiir,)  1S7  X.  Y.  S.  2.->0.  101  Miac. 

nit*  betwHn  enenlcs  In  general.— 
ether  jurisdiction  would  be  tnken  of 
1  in  personam  between  British  and 
itrian  corporations  for  conl  furDiahed 
imerg  at  Algiers  held  within  the  dis- 
tion  of  the  District  Court,  which  It 

not  abuse  by  declining  jurisdiction. 
Its,  Watts  &  Co.  V.  Unlone  Austria- 
lii  Navigaziune  llOiri)  2^  Fed.  VMl. 

C.  C.  A.  412,  affirming  decree  (D,  C. 
ill   ■£>*   Fed.    IHS, 

n  seiiure  of  Cermnn  vessel  by  Unit- 
mnti-s  after  declaration  of  war,  held, 
E  libel  filed  in  United  States  court. 
IT  to  its  entrance  into  war,  by  Hrit- 
firm,  should  not  be  (lisminHed.  The 
ser  WHhelm  II.  24fi  F.  7Kf;.  im  C. 
A.  88,  L.  K.  A.  UnSC.  7!).l,  revers- 
dpcree  (D.  C.)  2.30  P.  717. 
emble,  that  a  court  of  admiralty  of 

I'nited  States  should  for  political 
sons  refuse  to  entertain  n  suit  by  a 
Indian  corporation  against  a  Greek 
sel  requisitioned  for  use  by  the 
■ek    government.      The    Athannsioa 

C.  191!!l  22S  Fed.  .>"S. 
inee  the  commencement  of  war  be- 
en Fngland  and  (iermany.  and  the 
mulgotion  by  each  government  of 
s  or  decrees  prohibiting  ifa  subjects 
n  making  any  payments  to  aubjects 
he  other,  and  while  sach  decrees  re- 
n  in  effect  a  court  of  admiralty  of 
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the  United  States,  in  a  case  where  its 
action  is  discretionary,  will  refuse  to 
entertain  jurisdiction  of  a  suit  between 

subjects  of  the  two  countries  to  enforce 
payment  of  a  claim  which  arose  in  a 
foreign  country.  The  Kaiser  Wilhelm 
II  (D.  C.  1916)  230  Fed,  717. 

An  alien  enemy  may  aue  and  be  sued 
in  the  courts  of  tbe  enemy  country. 
Cocks  V.  Izard  (C.  C.  1B71)  Fed.  Caa. 
No.   2.0*1. 

Where,  in  cases  of  cross-libels  fon. 
collision,  the  owners  of  one  of  the  ves- 
sels are  citizens  of  u  state  which  after- 
wards enters  into  rebellion,  the  court 
will  suspend  the  case  until  after  the 
government  of  the  I'niled  States  is  re- 
eatablished  in  such  state.  Currie  v.  The 
Josinb  Harthom  (D.  C.  1SC2)  Fed.  Cas. 
No.  3.4fila. 

An  alien  enemy  cannot  sustain  a 
claim  in  a  prize  court:  nor  can  a  citir 
Een  claim  the  property  of  an  enemy, 
in  a  prize  court,  upon  an  alleged  sale 
since  the  war.  Tbe  Emulous  {C.  C. 
1M13)  Fed.  Cas.  No.  4.479.  reversed 
Brown  v.  U.  S.  (1S14I  12  U.  8.  (S 
Crancb)  110,  3  L.  Ed.  .=W4. 

The  character  of  nn  alien  enemy  car- 
ries with  it  simply  a  disability  to  sue: 
and  whatever  may  be  the  extent  of  such 
disability  to  sue  in  the  courts  of  the 
hostile  country,  it  is  dear  that  he  is 
liable  to  be  sued,  and  this  carries  with 
it  the  right  to  use  all  the  means  and 
appliances  of  defense.  Seymour  v. 
Bailey  (18721  66  III.  I'SS. 

War  does  not  destroy  but  only  sus- 
pends the  relative  rights  of  antagonistic 
enemies:  and  when  war  ceases,  tbe  one 
is  remitted  to  his  remedies  against  the 
other  as  if  no  suspension  had  occurred, 
and  may  maintain  his  action  for  the 
recovery  of  property  or  wrongs  com- 
mitted thereon,  or  for  the  use  and  oc- 
cupation thereof.  I.ri>ui3vitle  &  N.  R. 
Co.  V.  Biickner  il'*71)  71  K,v.  (S  Uuah) 
277,  8  Am.  Rep.  4C.2. 

A  nonresident  alien  enemy  cannot  sue 
a  citizen:  but  the  rule  dues  not  pre- 
vent a  citizen  from  obtaining  satiKfac- 
tiu[i  of  his  debt  due  from  such  alien 
enemy,  by  attaching  the  debts  or  prop- 
erty of  his  debtor  found  here.  In  re 
Hepburn  (Md.  IWiOl  3  Bland.  Ki. 

During  tbe  Civil  War  citizens  residing 
in  tbe  rebel  stales  were  alien  enemies 
and  could  not  sue  in  the  courts  of  the 
loyal  slates,  but  they  rnigb^  be  sued 
(herein  by  citizens  of  the  latter  states. 
I)e  Jarnettc  v,  Ue  Uiverville  (1874)  5« 
Mo.  440. 

Alian  ^nemy  rule,  relating  to  bring- 
ing of  actions,  is  not  applicable  to  cit- 
izen of  enemv  country  peaceably  resid- 
ing and  d.iing  business  in  the  state  with 
ini]ilied  permission  of  the  governniiiut, 
where  there  was  nothing  to  show  that 
he  was  within  any  class  denounced  by 
the  Trading  with  the  Enemy  Act  or 
nny  presidential  proclamation.  Heilcr 
V.  (ioodman"s  Motor  Express  Van  & 
Storage  Co.  (N.  J.)   lOfl  A.  23:^, 

In   view   of   the   statutory    rights   of 

(729) 


§  SllSi/ad 

aliens  and  Chancery  Act  (1  Comp.  St. 
1910,  p.  426)  {  45,  and  Oerman  Penal 
Code,  f  89,  held,  tbat  comity  required 
that  a  neutral  court  be  open  to  either 
of  the  alien  parties  to  a  contract  relat- 
ing to  the  conveyance  of  land  in  New 
Jersey,  no ttrith standing  war  between 
tLeir  respective  goverDmente.  Compag- 
nie  UniverBelle  de  Telegraphie  et,de 
Telephonic  Sana  Fil  v.  United  States 
Service  Corporation  (1915)  84  N,  J.  Eq. 
mi,  95  AtL  187. 

Contracts  entered  into  before  tbe  be- 
ginning of  hostilities  continue  in  force 
during  the  war,  and  may  be  sued  upon 
if  to  the  disadvantage  of  tbe  alien  ene- 
my defendant,  who  may  always  defend 
and  who  may  in  eiceptional  cases  sue. 
Id. 

Aliens  residing  in  the  United  States 
at  the  time  of  a  war  between  their  own 
country  and  tbe  I'nited  States,  or  who 
come  to  reside  in  tbe  United  States 
after  the  breaking  out  of  auch  war,  un- 
der an  express  permission,  may  sue  and 
be  sued  as  in  time  of  peace,  and  it  is 
not  necessary  that  such  aliens  should 
have  letters  of  safe  conduct  or  actual 
license  to  remain  in  the  United  States, 
but  may  be  implied  from  their  being 
suffered  to  remain  without  being  order- 
ed out  of  tbe  United  States.  Clarke 
V.  Morey  (N.  T.  1813)  10  Johns.  69. 

Declaration  of  existence  of  war  is  not 
alone  Bufficient,  ex  proprio  vigore,  to 
suspend  remedies  tor  the  enforcement 
of  debts  and  dues  between  citizens  and 
subjects  of  an  alien  enemy.  Fritz 
Schulz,  Jr.,  Co.  V.  Baimea  &  Co.  (1917) 
90  Misc.  Rep.  626.  164  N.  Y.  Supp.  454. 
affirmed  (1917)  100  Misc.  Rep.  697,  166 
N   T.  Supp.  567. 

During  tbe  Civil  War  no  suits  conld 
be  maintained  between  citizens  of  the 
opposing  states.     Haymond  t.  Camden 

(1883)  22  W.  Va.  180;  Sturm  v.  Flem- 
ing (1883)  22  W.  Va.  404. 

All  legal  proceedings  begun  between  - 
parties  who  enlisted  on  opposite  sides 
of  the  military  lines  during  the  Civil 
War  were  suspended  during  the  continn- 
ance  of  the  war.     Stephens  v.  Brown 

(1884)  24  W.  Va.  234. 

—  Against  enemles^-Judicial  pro- 
ceedings during  the  Civil  War  within 
the  liues  of  tbe  Federal  army,  by  a 
private  person  on  a  mortgage,  ending 
in  a  judgment  and  sale  of  the  mortgaged 
premises,  against  one  who  hud  been  ex- 
pelled by  the  military  authoriiies  of  tbe 
United  States  into  tbe  Confederacy, 
and  who  bad  no  power  or  ri^ht  to  re- 
turn to  bis  home  during  the  existence 
of  tbe  Itebeiiion,  are  null  and  void. 
Lasere  v.  Rochcrcnu  (1873)  84  U,  S. 
(17  Wall.)  437,  21  L.  Ed.  604. 

The  existence  of  war  does  not  prevent 
the  citizens  of  one  belligerent  power 
from  taking  proceedings  for  tbe  protec- 
tion of  their  own  property  in  their 
own  courts,  against  tbe  citizens  ot  tbe 
other,  whenever  the  latter  can  be  reach- 
ed b;  process.  Masterson  v.  Howard 
(730) 
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(1878)  86  D.  a  (18  WalL)  99,  21  L.  E 
764;  Lee  v.  Rogera  (C.  C.  1874)  Ft 
Gas.  No.  8,201. 

Land  was  sold  nuder  h  power,  in 
deed  of  trust  executed  before  the  li 
Civil  War,  to  secure  the  payment 
promissory  notes.  Held,  tbat  the  si 
was  valid,  notwithstanding  it  took  pit 
during  the  war,  and  the  grantees  the 
in  were  dtizens  and  residents  of  one 
the  states  declared  to  be  in  insurrect 
at  the  time  of  the  lale.  The  propert] 
such  citizens  foond  in  a  loyal  statf 
liable  to  seizure  and  sale  tor  debts  c 
tracted  before  the  outbreak  of  ttie  i 
as  in  tbe  case  ot  other  nonreside 
Washington  University  v.  Pinch  (H 
85  U.  S.  (18  WalL)  106,  21  L.  E<1.  : 

Suit  may  be  brought  in  a  Vt 
States  court  against  an  alien  ^di 
but  respondent,  though  an  alien  ^a 
is  entitled  to  defend  before  judgi 
be  entered.  Watts,  Watts  &  <ji 
Unione  AuHtriaca  Di  Navigaiione,  1 
Ct.  1,  63  L.  Ed,  — . 

A  decree  in  an  attachment  en  e< 
stituted  during  the  war  by  seiz-Lii 
the  property  and  publication  of  no* 
void  as  against  a  loyal  citizen.  i:>  < 
Gibboney  (C.  C.  1878)  Fed.  Cas 
4,006. 

Ad  action  will  not  lie  on  a  coxi 
made  in  time  of  war,  with  a  s 
enemy,  by  a  party  in  allegiance  <:( 
government  in  whose  courts  the  ^l 
brought.  Elgee's  Adm'r  v.  Lov«-Jl 
C.  1865)  Fed.  Caa.  No.  4344. 

A  sale  of  land  for  tbe  unpaid  j 
chase  money  is  not  vitiated  beca.u« 
is  made  while  the  purchaser  was  abi 
during  war  and  had  no  notice  of 
motion  for  the  sale  or  of  the  sale 
self.  Johns  v.  Slack  (D,  C.  1872>  F 
Cas.  No.  7,363. 

Tbe  courtB  of  a  state  forminc  P 
of  the  Confederate  States  had  no  i^ 
diction,  during  the  Civil  War,  ovec 
ties  residing  in  states  which  "d** 
to  the  national  government.  LivinS 
v.  Jordan  (C.  C.  1869)  Fed.  Ca"- 
8,415. 

An  alien  enemy  may  be  made  ^  ^ 
defendant,  'and  when  made  sucb  I 
by  personal  service  or  otherwise  ni' 
beard  in  bis  defense  by  attorney 
tbe  permission  of  th§  court,  "' 
court  may  appoint  counsel  in  •** 
cretion;  and  where  defendant  P 
the  privilege  extended  to  pers""*^ 
silling  in  a  county  to  be  sued  »*" 
county,  plaintiS  may  reply  that  ^e' 
ant  became  an  alien  enemy  aft*^' 
service  of  summons,  and,  if  the  p' 
sustained,  the  court  may  proc^^ 
judgment  as  if  such  privilege  nc*"*^' 
isted.  Russ  v.  Mitchell  (lt»G5)  X^ 
SO. 

A  party  residing  in  Illinois,  hol'^ 
promissory  note  against  a  perBO*^ 
siding  in  one  of  the  states  in  ret>^ 
In  the  year  1862,  after  tbe  act  o'  ' 
gress  and  tbe  President's  proclax"' 
prohibiting  commercial  intercouf^^ 
tween  the  adhering  states  and  tti^' 
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Ebelllon,  (.-ommcDced  a  suit  theceon  by 
Ctachment,  which  was  levied  on  refj 
state  situate  in  Illioois,  belonging  to 
ie  maker,  and  obtained  a  judgment, 
nd  procured  a  saJe  to  be  made  of  the 
remises  attached.  Held,  that  the 
)urt  bad  iurigdiction  of  the  cauae,  and 
le  judf;meat  and  proceedings  thereun- 
er  were  vaiid  and  binding,  notwith- 
[anding  the  defendant  resided  in  one 
(  the  rebellious  states,  and  the  war 
as  at  the  time  in  active  progreaa. 
[izer  V.  Sibley  (1SQ9)  53  IlL  61. 
Act  Gong.  July  13,  1861  (U.  S.  Comp. 
t.  1916,  H  10143.  10146),  empowering 
le  Preaideot  to  probibit  b;  proclama- 
on  all  cominercial  intercourse  between 
le  rebellious  and  the  loyal  states,  and 
le  proclamation  pursuant  thereto,  li- 
led  August  16,  1861,  prohibiting  auch 
itercouree,  were  not  designed  to  de- 
rive creditors  in  the  loyal  states  ol 
le  use  of  all  such  remedies  for  the 
>llection  of  their  debts  as  the  laws  of 
loee  states  gave  them.  Willard  t. 
osgs  (18T0)  56  111.  163. 
The  exiBtence  of  the  late  Civil  War, 
id  the  President's  proclamation,  iseued 
L  pursuance  of  an  act  of  CongreHS,  pro- 
ibiting  all  commercial  intercourse  be- 
veen  the  citizens  of  tbe  rebellious  and 
lose  of  the  loyal  states,  did  not  sus- 
fod  the  operation  of  the  Illinois  sCat- 
tes  nuthorizing  the  prosecution  of 
nits  H  gain  St  nonresident  defendants 
omiciled  in  the  rebellious  states,  in 
aspect  to  their  property  situate  in 
linois  by  publication  of  notice,  so  as 
>  deprive  the  courts,  in  such  cases,  ot 
11  jurisdiction.  Seymour  v.  Bailey 
1872)  68  111.  288. 

Tbe  fact  of  being  an  alien  enemy  and 
lereby  disqualified  from  appeariuit  in 
erson  or  by  attorney  cannot  avail  a 
efendant,  where  the  privilege  of  ap- 
earing  by  attorney  was  accorded  to 
Dd  availed  of  by  bim.  Herbert  v, 
;owles  (1869)  30  Md.  271. 
Tbe  defendant  cannot  set  up  in  his 
wn  defense  that  he  is  an  alien  enemy 
:>  the  government  in  whose  courts  he  Is 
ued.  Dorsey  v.  Kyle  (18C9)  30  Md. 
12.  96  Am.  Dec.  617. 
The  War  of  1861-65  did  not  have 
lie  effect  ol  suspending,  in  (avor  of  a 
onresident  enemy  and  to  the  pre  ju- 
ice of  a  resident  and  friendly  creditor, 
lie  laws  of  Maryland  passed  for  the 
urpose  of  enabling  the  courts  of  tbe 
tate  to  Bell  tor  payment  of  debts  the 
foperty  of  lionresidents  situated  in  the 
tate,  held  under  I'.nd  subject  to  its 
iwB  aniV  within  the  jurisdiction  of  its 
ourts;  and  notice  o(  such  proceedings 
y  publication  under  tbe  statute  relat- 
ig  to  nonresident  defepdants  is  valid. 
>oraey  v.  Dorsey  (1SC9)  30  Md.  522. 
6  Am.  Dec.  633. 

An  alien  enemy  may  be  sued  aa  a 
lonresident  defendant,  and  ia  bound  by 
be  proceedings  in  tbe  cause,  although, 
eiug  within  the  hostile  lines,  he  is  un- 


able to  receive  the  notice  of  publica- 
tion. Dorsey  t.  Thompson  (1872)  37 
Md.  2S. 

After  tbe  President's  proclameCiou  of 
August,  1861,  interdict! Dg  commercial 
intercourse  between  the  rebellious  and 
tbe  loyal  states,  a  note  having  been  dis- 
honored, certain  lands  were  sold  under 
a  deed  of  trust  to  satisfy  the  debt. 
Held,  that  a  bill  in  equity  would  not  lie 
on  behalf  of  tbe  maker  to  set  aside  the 
sale,  on  the  ground  that  he  was,  when 
the  note  matured  and  the  land  waa 
■old,  within  tbe  Confederate  lines,  and 
cut  off  from  all  intercourse  with  the 
loyal  states;  it  appearing  that  he  bed 
voluntarily  gone  and  .remained  South. 
De  Jarnette  v.  De  Giverville  (1674)  53 
Mo.  440;  Black  v.  Gregg  (1875)  SS 
Mo.  56S. 

That  alien  enemies  have  been  made 
parties  to  a  suit  and  served  by  publi- 
cation and  mailing  under  license  of  war 
trade  board,  and  have  interposed  no  de- 
fense by  counsel  as  authorized  by  thia 
section,  subd.  "b,"  is  insufficient  to  con- 
stitute an  election  to  continue  powers 
of  attorney  to  citizens  to  receive  their 
legacies.  Eeppelmanu  v.  Keppelmann 
(N.  J.  Ch.)  105  A.  140. 

The  rule  that  proceedings  against  en- 
emy aliens  will  be  suspended  during  a 
war  has  no  reference  to  an  enemy  alien 
as  a  testamentary  trustee.  In  re  Am- 
sinck's  Estate  (Sur.)  16&  N.  ¥.  S.  336, 
103  Misc.  Rep.  124. 

A  judgment  in  a  suit  begun  during 
the  Civil  War  in  a  part  of  the  state 
under  the  control  ot  the  Confederate 
autboritiee,  and  to  which  alien  enemies 
of  the  Confederate  state  residing  in 
alien  territory  had  been  made  partlei 
by  publication  aloue,  is  to  them  a  nul- 
lity. Rockbold  V.  Bleviw  (1873)  65 
Teiin.    (6  Ba»t.)   115. 

A  suit  wiia  instituted,  and  publication 
made  witbin  the  Federal  lines,  upon 
the  defendant,  who  was  within  the 
Confederate  lines.  Held,  that  tbe 
court  bad  acquired  no  jurisdiction  over 
him.  Walker  v.  Day  (1874)  67  Tenn. 
(8  Bait)  77. 

A  vendor,  who  resided  within  the  Un- 
ion lines,  prosecuted  during  tbe  Civil 
War  a  suit  to  enforce  a  vendor's  lien 
on  land,  defendant  residing  within  the 
Confederate  lines,  and  being  unable  to 
appear  and  defend  the  suit.  Held,  that 
the  decree  rendered  therein  whs  abso- 
lutely void,  and  that  neither  the  ven- 
dor, who  purchased  at  the  sale  author- 
ized by  decree  in  the  suit,  nor  his  gran- 
tees, had  an;  valid  title  to  the  land. 
Grinnan  v.  Edwards  (1S83)  21  W.  Va. 
347. 

The  act  passed  February  10,  1862, 
by  the  General  Assembly  of  the  reor- 
ganized government  o£  Virginia,  so  far 
as  it  attempts  to  confer  jurisdiction 
upon  courts  in  loyal  counties  of  the 
state  by  order  ot  publication  against 
peisona  vbo  left  such  loyal  i 
(731) 
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and  went  into  the  Confederate  lines 
during  the  war.  la  invalid.  HnjmoDd 
T.  Camden  (1R83)  ii2  W.  Va.  180. 

—  By  enemiflB.— Tbe  general  rule 
(if  tbe  common  law  of  England  is  that 

tion  in  the  courts  of  that  country  in 
bis  own  name,  during  the  war,  Wllcoi 
V.  Henry  (1782)  1  U,  S.  (1  Dnll.)  fi9, 
1  L.  Ed.  41;  Crawford  v.  The  Willlflm 
I'enn  (C,  C.  1815)  Fed.  Cas,  No,  3^72. 

Where  an  alien  obtiUns  judgment,  on 
which  a  writ  of  error  is  broueht,  and 
war  occurs  pending  such  writ,  judg- 
ment wilt  nevertbelcBB  be  affirmed. 
Owens  V.  Hnnney  (1815)  13  U,  S.  (9 
Cranch)   180,  3  L.  Ed,  697. 

Enemy  ereditors  cannot  prosecute 
their  claime  subseiiuent  to  the  ccim- 
mencemeut  of  boslilitiea,  Caperton 
V.  Bowyer  (1871)  14  WaU.  216,  238, 
20  L,  Ed.  882. 

A  Bult.  properly  brought  by  nn  alien 
against  a  citizen,  will  not  be  dismissed 
because  of  a  subseriuent  declaration  of 
war  between  the  T>nited  Sta;es  and  the 
gOTernnient  of  which  ])lainti(f  is  a  sub- 
ject, hut  mav  be  suspended  during  the 
war,  PletVcnberg.  Holthans  &.  Co.  v,  I. 
J,  Kalmon  &  Co,  (D.  0.  1017)  241  Fed. 
605. 

Plaintiff,  who  becomes  an  alien  en- 
emy, cannot  continue  action  at  law  or 
in  equity,  or  institute  further  proceed- 
ings in  courts,  until  the  war  Is  ended, 
save  in  certain  CKceptionfll  instances; 
and  a  sales  agent  of  German  subject 
held  not  real  plaintiff  in  infringement 
suit  brought  in  name  of  German  sub- 
ject, so  as  to  prevent  suspension  of 
proceed  in  (Es  pending  war,  Stumpf  t. 
A,  Schrciber  Brewing  Co.  (D.  C.  1017) 
242  Fed.  80. 

An  alien  enemy  resident  in  hia  own 
country  is  under  disability  during  the 
war  to  institute  and  maintain  a  suit  in 
this  country,  but  this  disability  does 
not  attach  to  alien  enemies  resident  in 
this  country.  Speidel  v.  K.  ISarstow 
Co.  (D.  C.  1017)  243  Fed.  G21. 

A  person  beneficially  interested  In  a 
suit,  if  an  alien  enemy,  cannot  support 
the  suit  in  the  name  of  his  trustee  who 
is  not  an  alien;  but  an  alien  enemy 
may  sue  on  a  contract  arising  out  of  a 
trade  licensed  by  the  government  in 
whose  enurta  redress  Is  sought;  nor 
do  the  rules  of  the  common  law.  apply 
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der  the  general  laws  of  nations,  and 
the  general  rule  that  en  alien  enemy 
cannot  sue  does  not  apply  to  a  libel 
in  the  district  court  in  admiralty  to  re- 
cover on  a  -hyEiothecntinn  for  rejinirs 
and  advances  to  a  cartel  vessel  for  the 
purpose  of  equipping  and  fitting  her  to 
carry  prisoners  to  tbe  belligerent  coun- 
try, as  the  contract  tberc/or  Is  to  he 
considered  ne  made  between  friends, 
and  the  agreement  to  make  the  vessel 
a  cartel  amounts  to  a  license  by  both 
countries  to  perform  the  service  in 
which  she  is  employed,  and  sanctions 
(732) 
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all  means  necessary  to  that 
Crawford  v.  The  William  Peno  ( 
1SJ5)   Fed.  Cas.  No.  3,372. 

The  proclamation  of  the  Pr-e: 
issued  under  authority  of  Con 
declaring  tbe  inhabitants  of  c. 
states  in  rebellion  to  be  In  a  eti 
insurrection,  and  forbidding  a.11 
mercial  intercourse  with  them,  is 
ing  on  the  federal  courts,  and  u«il 
vent  such  inhabitants  maintaining 
therein.  Currie  v.  The  Josin  h 
thorn  (D.  C.  1862)  Fed.  Cas.  N 
401a, 

It  is  no  answer  to  a  plea  of  ^ie 
emy  to  aver  that  the  plaintiff  has 
tbe  oath  prescribed  by  tbe  pr-ncl 
tion  of  amnesty.  Elgec's  Avfin' 
Lovell  (C.  G.  1805)  Fed,  Cag. 
4,344. 

An  alien  enemy  not  here  undet  let 
of  safe  conduct,  or  under  the  protec 
of  the  government,  cannot  sue  in 
common-law  courts.  Johnson  v.  1 
teen  Bales,  etc.  (C.  C.  1814)  Fed.  i 
No.  7,415. 

An  alien  enemy  cannot  sustain  a 
in  the  courts  of  the  United  Sli 
Mnmford  v,  Mumford  (C.  C.  1S12) 
Cas.  No.  0,018. 

An  alien  enemy,  resident  here  b; 
cense  of  tbe  government  of  the  Ui 
States,  is  competent  to  maiulxin  a 
sonal  action;  and  where  plaintif  all 
that  he  is  a  resident  in  the  Ui 
Statea  with  the  license  of  tbe  gov 
ment,  the  jury  may  presume  that  p 
tiS  was  residing  here  under  the  per 
sion  and  license  of  the  guvernn 
where  tbe  evidence  shows  that  he 
sided  in  the  United  States  before 
war  as  a  mechanic,  and  continued  s 
reside  until  the  time  of  brmging 
though  it  appears  that  be  has  not 
ported  himself  acvordinB  to  the  pri 
ma  tion  of  the  President.  Otter  id] 
Thompson  (C.  C.  1814)  Fed.  Cas. 
1U.C18. 

By  Act  July  13,  1861  (V.  S.  C 
St.  lOlC,  H  10143,  10146),  and 
Presideut's  proclamation  in  pursu 
thereof,  citizens  of  the  rebellious  si 
have  prima  facie  become,  for 
poses  of  commerce,  nuasi  enemies, 
cannot  sue  in  tbe  United  States  coi 
but  the  President  hiiving  power,  Ihr. 
the  Secretary  of  the  Treasury,  to  i 
rcgulationa  permitting  trade  in  cei 
cases,  tbe  granting  of  a  license,  in 
sua  nee  of  this  power,  restores 
standing  of  the  grantee,  so  as  tn 
able  him  to  be  heard  in  tbe  U: 
States  courts.  U.  S.  v.  One  Hun 
Barrels  of  Cement  (D.  C.  1862) 
Cas.  No.  15,945. 

Denial  of  stay  of  proceedings,  ii 
feet  un  application  for  n  continuant 
a(>count  of  tbe  war  between  the 
ed  Stales  and  Germany,  to  an  aliei 
emy  plniotiff  who  has  been  iute 
held  not  an  abuse  of  discretion,  i 
daily  where  it  did  not  appear 
plaintiff  was  a  necessary  witness  ii 


NATIONAL  DEFEXSa 


:.1T4) 

n   behalf.      Lutz    t.    Van    Heynigen 

ikerngp  Co.  (Ala.)  80  So.  72. 
'be  rights  of  a  nonreaident  alien  ene- 
are  merely  suBpendpd  until  the  ces- 
ion  of  liostiUtiea  Bull  where  an  em- 
)-^  natt  killtd  prior  to  war  by  United 
Ltes  aKBinst  (ieraiatiy,  and  deceased's 
Iher  was  an  alien,  resident  in  Aus- 
(.Hungary,  to  which  declaration  ot 
r  had  not  been  extended,  appeal  from 
iudgmeat  dismissing  her  actioa  will 
:  be  disinisHed  on  ground  that  she 
a  BQ  aUen  enemy.  (Cal.  1917)  Tayloc 
Albion  Lumber  Co.,  108  P.  343. 
'itiiens  ot  Tennessee  were  entitled  to 
'  in  the  courts  of  Georgia,  notwith- 
nding  Georgia  had  claimed  to  with- 
iw  from  the  Union  and  was  engaged 
hostilities  with  the  Dntionai  govern- 
at,  and  TenoeSBee  bBd  not  done  so, 
en  the  action  was  comineneed.  E!d- 
nson  T.   Union  Bant   (1S61)  33  Ga. 

'he  (luestioD  whether  a  plnintifE 
luld  be  excluded  from  our  courts  bb 

alien  enemy  depends  not  so  much 
m  whether  he  had  a  legal  citizenship 
the  enemy's  country  at  the  opening 
the  war  whirh  he  may  resume  at  its 
se,  but   on   the   questiouB,   where   iB 

actual  residence  during  the  war, 
I  whether,  if  he  is  allowed  to  recover 

dues,  the  probable  effect  will  be  to 
ce  the  amount  within  reach  of  the 
'my.     Zacbarie  v.  Godfrey  (1869)  50 

186,  99  Am.  Dec.  506. 
n  a  suit  for  rent  commenced  October 

1S(13,  the  answer  alleged  that  from 
Luary  1,  1862,  to  the  commencement 
the  action,  the  plaintiff  hod  been  a 
zen  of  Tennessee,  and  had  during 
1  period,  and  still  was,  engiiged  in 
ring  war  against  the  governmetit,  and 
I  not  obeyed  the  proclamation  ot  the 
'aident  made  in  pursuance  of  tbe 
fiactttion  oct  ot  July  17,  1882.  Held. 
t  the  answer  was  a  good  defense  by 
of  said  act.  rind  the  fact  that  the 
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of  a 


might  r 


t  the 


of  the  Rebellion  was  no  objec- 
1  to  the  rule  permitting  such  jileac 
bar  of  tbe  action.  Knoefcl  v.  \Vi|. 
at  (18CS)  30  Ind.  1. 
'ilring  the  Civil  War.  a  court  ot  In- 
aa  had  no  jurisdiction  to  entertain 
uit  by  a  citizen  ot  Virginia  against  s 
zen  ot  Indiana,  as  tbe  plaintiff  is 
enemy  and  nut  entitled  to  any  staud- 
in  the  courts  of  Indiana.  Brooke  v, 
er  (1871)  35  Ind.  402. 
in  inhabitant  of  the  stnte  of  Louisi- 
I  during  the  Wnr  of  the  IlebellioB 
s  au  enemy  ot  all  the  inhobitanta  ol 
Btate    of   Indiana,   and    could    not 


1  again 


-      f  the 

United  States.  Perkins  v.  Rogers 
71)  35  Ind.  124,  9  Am.  Rep.  639. 
rhere  the  heirs  of  on  assured  have 
ceeded  to  the  rights  of  beneficiaries 
ler  a  fraternal  benefit  certificate,  but 
residents  of  a  country  with  which 
United  States  is  at  war.  they  can- 
prosecute  an  action  in  this  country 


to  recover  under  the  certificate.  Wei- 
ditschkH  V.  Supreme  Tent  of  Knights  of 
tbe  Maccabees  of  the  World  (Iowa)  ITO 
N.  W.  300. 

The  fact  that  one  of  tbe  ptaiutiffs, 
who  is  a  mere  nominal  party  to  the  suit, 
is  a  public  enemy,  is  out  ground  suffi- 
cient tor  dismissing  the  petition  of  tbe 
only  beneficiHl  plaintiff,  who  is  not  an 
enemy.  Hoskins  v.  Gentry  (1866)  63 
Ky.  (2  Duv.)  285. 

If.  after  execution  issued,  plaintiffs 
become  alien  euemieB,  the  court  will 
not  stay  the  execution  on  that  ground, 
on  a  summary  applicotioD.  BroBeld's 
Heirs  V.  Lsnd  (La.  1812)  2  Mart.  (O. 
S.)  213. 

If  execution  have  been  enjoined  by 
defendants,  the  court  will  not  listen  to 
an  application  from  plaintiffs,  who  have 
Bince  become  alien  enemies,  for  Its  dis- 
solution. Tavlor  v.  Morgan  (La.  1812) 
2  Mart.  (O.  S.)  26.S. 

A  creditor's  bill  was  dismissed  nnder 
a  rule  for  "further  proceedings  and 
seeurily  for  costs."  It  was  claimed 
that  one  of  the  complainaots  being  a 
resident  of  Virginia,  at  that  time  at  war 
with  tbe  United  States,  the  suit  should 
only  have  been  suspended.  Held,  that 
an  alien  enemy  was  entitled  to  no  great- 
er privileges  than  our  own  citiztiis,  and 
that  the  bill  was  properly  dtsmiBBed. 
Whelan  v.  Cook  (1808)  20  Md.  1. 

At  common  law.  if  the  plainliR  is  an 
alien  enemy  at  tbe  commencement  of 
the  suit,  it  is  cause  for  abatement. 
Msrtin  v.  Woods  (1S12)  9  Muss.  377; 
Sewall  V.  Lee  (18121  9  Mass.  3r>3i  Ains- 
lie  V.  Martin  (181.^)  9  Muss.  454: 
Hutchinson  v.  Brock  (1S14)  11  Mass. 
119;  Levine  v.  Taylor  (1815)  12 
Mass.  8. 

Plea  of  alien  enemy.  In  personal  ac- 
tions, must  aver  either  that  plaintiff 
was  alien  born,  and  here  without  pro- 
tection or  sate  conduct  from  the  United 
States,  or.  if  not  so  bom,  that  he  is 
resident  with  the  enemies  of  the  United 
States.  ParkiuBon  v.  Wentworth 
<1814)  11  Mass.  20. 

Under  the  treaty  of  1794  between 
the  United  States  and  Great  Britain, 
the  plea  of  alien  enemy  cannot  be 
pleaded  in  bar  of  a  personal  action  on 
contract  brought  by  n  Ilritish  subject 
during  tbe  war  between  the  two  coun- 
tries; the  right  of  action  being  sus- 
pended only  during  hostilities.  Le- 
vine V.  Taylor  (181S)  12  Mass.  8. 

Defuusc  of  alien  enemy,  to  he  consid- 
ered in  action  at  law,  should  bo  made  a 
part  of  record,  and  stated  with  accu- 
racy by  an  appropriate  pleading  or  mo- 
tion under  New  Jersey  Practice  Act  of 
1012  and  rules  germane  thereto,  and  is 
not  favored  by  intendment.  Heiler  v. 
Goodman's  Motor  Kiprcss  Van  &,  Stor- 
age Co.  (N.  J.)  105  A.  233. 

The  place  of  residence  and  the  place 
of  conducting  busiueia  is  an  c.fBential 
test  in  the  application  of  the  rule  of 
alien  enemy  relating  to  bringing  of  ac- 
tions.    Id. 

(733) 


In  view  of  toleraat  cbaracter  of 
President's  proclamation  declaring  ex- 
istence of  state  o[  war  with  Germanr, 
suit  for  injunction  by  individual  com- 
plaiaant,  subject  of  Germnnf,  resident 
in  United  Statea,  wlio  baa  taken  out 
Grtt  papcra,  and  by  German  corpora- 
tion, ag.iinsC  persons  cbarged  nitb  hav- 
ing deliberately  set  about  to  wreck 
New  Jersey  corporation  wherein  com- 
plaiuaats  held  stock,  will  not  be  stayed 
on  ground  of  alieu  enemy.  Posselt  v. 
D'Espard  (N.  J.  Ch.  1917)  100  AtL 
893. 

Where  defendant  Bets  up  the  defeoBe 
of  alien  enemy.  It  must  appear  that 
plaiotiff  bHB  been  ordered  off  b;  the 
executive  of  the  United  States;  be- 
cause  an  alien  enemy  ia  permitted  to 
remain  in  the  country  till  eo  ordered 
off.  Clarke  v.  Morey  (N.  Y.  181:!)  10 
Johns.  69:  Bagwell  v.  Babe  (Va.  1S23) 
I  Baud.  272. 

Where  the  plaintiff  becomes  an  alien 
eoemy  after  judgment,  the  court  will 
not,  on  motion,  stay  or  set  aside  the 
execution.  Buckley  v.  Lyttle  (N.  T. 
1613)   10  Johns.  117. 

Ad  alien  enemy  residing  in  his  own 
country  at  the  time  war  was  declared, 
and  at,  the  time  of  commencing  sn  ac- 
tion, cannot  maintain  such  action.  Bell 
V.  Chapman  (N.  Y.  1813)  10  Johns. 
183. 

The  right  of  action  of  annlien  enemy 
is  only  suspended  during  the  continu- 
ance of  the  war.  Jackson  v.  Decker 
(N.  Y.  1814)  11  Johns.  418. 

That  a  suit  was  brought  by  the  plain- 
tiff as  trustee  for  an  alien  enemy  ia  no 
objection  lo  it  after  tbe  war;  the  dis- 
ability being  merely  temporary.  Ham- 
ersley  v.  I.nmbert  (N.  Y.  1817)  2 
Johns.  Cb.  608. 

Tbe  rule  excluding  a  public  enemy 
from  our  courts  is  one  exclusively  of 
public  policy,  and  applies  in  full  force 
-  to  the  ease  of  citizens  of  the  seceded 
states;  especially  since  the  president, 
by  proclamation,  haa  declared  commer- 
cial intercourse  with  such  etates  un- 
lawful.   Bonneau   v.   Dinsmore    (N.   Y, 

1862)  23  How.  Prac.  397. 

An  enemy  adhering  to  en  orgauiied 
force  at  war  with  the  goVernment  of 
tbe  Uniled  States  is  Inca pact ta ted  from 
maintaining  an  action  in  the  civil  courts 
of  the  state.  Sanderson  v.  Morgan 
(186S)   39  N.  Y.  231,  affirming  (N.  Y. 

1863)  25  How.  Prac.  144. 

Right  to  suspend  collection  of  debts, 
contracted  by  individiuils  in  time  ol 
peace,  remaining  due  to  enemy  sub- 
jects at  time  of  declaration  of  war, 
belongs  to  nation,  and  is  purely  discre- 
tionary with  CongresB  and  not  with  tbe 
courts.  Tbe  Preeideut'a  proclamation 
of  April  6.  1917,  recognizing  state  of 
war  between  Germany  and  United 
States  does  not  preclude  alien  enemy 
from  suing  if  be  is  resident;  end  un- 
der the  treaty  ol  1799,  affirmed  by 
treaty  of  1828,  between  kingdom  of 
(134) 
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Prussia  and  United  States,  subje 
Germany  may  still  sue  to  collect 
contracted  during  time  of  peace,  tl 
existence  of  war  haa  been  recogj 
and,  in  any  event,  a  New  Jersey 
poration,  whose  stockholders  weri 
tirely  dtizens  of  Germany,  hoc 
tinct  corporate  entity,  and  must  b 
garded  as  domestic  corporation 
that  it  may  still  sue  on  debts  caut 
ed  during  peace,  though  war  has 
declared.  Fritz  Schuiz,  Jr..  Cc 
Raimes  &  Co,  (1917)  99  Misa 
626,  164  N.  Y.  Supp.  454,  affi 
(1917)  100  Misc.  Bep.  697,  160  I 
Snpp.  567. 

An  alien  enemy,  resident  in  the 
my's  country,  cannot,  during  the 
prosecute  an  action  in  tbe  courts  ol 
country,  and  the  courts  may  somm 
suspend  such  actions  without  requ 
objection  to  be  pleaded  and  deteni 
on  (he  trial,  especiaUy  in  view  of  a 
vision  "b."  tbe  above  section,  nor 
tbe  fact  that  alien  enemies  had  asa 

peosion  of  action,  where  trustees 
given  no  control  of  the  action, 
would  be  required  to  distribute  bu 
proceeds  to  alien  enemies,  althougli 
tain  American  cilizena  might  be  p 
diced.  The  action,  however,  shouli 
be  dismissed,  but  only  suspended,  a 
disability  of  the  plaintiffs  is  but  te 
rary  in  its  nature,  and  the  cuslodL 
alien  enemy  property  appointed  b; 
President  imder  this  act  may  iotei 
and  take  over  and  conduct  the  pro 
tiou  of  the  action.  E<ithbarth  v.  I 
teld  tl917)  187  N.  Y.  Supp.  199,  re 
ing  100  Misc.  Bep.  470.  ltJ6  N.  Y.  i 
744. 

An  alien  enemy,  resident  in  the 
my's  country,  cannot,  during  the 
prosecute  an  action  in  the  couri 
tbis  country.     Id, 

Tbe  courts  ma;  summarily  aui 
actions  by  alien  enemieB,  witbou 
quiring  objection  to  be  pleaded  an 
termined  on  the  trial,  especially  in 
of  this  section,  subd.  "b."    Id. 

That  alien  enemies  had  ass 
cause  of  action  to  trusteea  held  n 
prevent  suspension  of  actjon,  i 
trustees  were  given  no  control  o. 
action,  and  would  be  required  to 
tribute  bulk  of  proceeds  to  alien 
miea.     Id. 

An  alien  enemy,  resident  in  tbe 
my's  country,  cannot,  during  the 
prosecute  an  action.  Panne  v. 
(Sup.)  167  N.  Y.  S.  801,  101  Misc. 
6113. 

Action  by  member  of  partnersh 
which  alien  enemy  was  a  member 
to  dissolution  held  not  subject  to 
especially  in  view  of  Trading  witi 
Enemy  Act  Oct.  6,  1917,  and  this 
tion,  subd.  "b."  Siemund  v.  Scl 
CN.  Y,  Mun.  Ct.)  168  N.  Y.  S.  935. 

A  resident  subject  of  a  counti 
war  against  tbe  United  States  is 
tied  to  maintain  an  action  in  our  ci 
Arndt'Obet  t.  Metropolitan  Operi 
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p.)  168  N.  Y.  S.  ft44,  182  App.  Dit. 
;.  modifyiiiB  order  (Sup.)  16»  N.  Y.  8. 
.  1(U  MiHc.  Rep.  320. 
loe  who  was  diaiilfected  to  the  fov- 
ment  during  ttie  Revolutioaarj 
r,  and  wbo  removed  and  joined  tbe 
m!,  may  nevertbeless  sue  in  Nor  lb 
ralius.  Gruden'a  Ex'rs  v,  Neale 
80)  2  N.  C.  338. 

[ulea  preTentuifE  certain  enem;  aliens 
m  reporting  to  our  courts  do  not 
rail  asainst  minor  son  ot  native  of 
itria  resident  in  United  States,  since 
lej  recovered  will  he  in  charge  of 
rdian  appointed  by  court,  and  can- 
be  removed  from  state  without 
rt'a  ponaent,  and  so  cannot  be  used 
lid  of  enemy.  Krachnnake  v.  Acme 
[.  Co..  95  S.  E.  851,  175  N.  C.  4;i5. 
.  resident  citixen  ot  one  belligerent 

courts    of    the    otber.    Bishop    v. 
les  (1886)  28  Tei.  294. 
InemieB  in.  war  have  no  right  to  en- 

aod  use  the  conrts  of  the  adverse 
tf,  and  can  do  so  only  when  ijermit- 

by  the  Legislature,  and  on  such 
tns  as  may  be  prescribed  by  the 
[ialature.  Peerre  v.  Carakndon 
TO)  4  W.  Va.  234,  6  Am.  Rep.  281. 
—  By  or  agalntl  oar|H) ration*^- 
here  is  no  legal  dilfereDce  as  to  the 
1  of  alien  enemy  between  a  corpora- 
I  and  an  individual;  and  where  a 
!>ign  corporation  eatabliahed  Id  a 
eign   country   sues  in   tlie   courts  in 

United  States,  and  war  intervenes 
Keen  the  countries  pending  the  suit, 

action  will  not  be  defeated,  onless 
ippears  that  such  corporation  is  not 
bin  any  of  the  exceptions  which 
ble  an  alien  enemr  to  sue.     Society 

the  Propagation  of  the  Gospel  v. 
lepler  (C.  C.  1814)  Fed.  Gas.  No. 
166. 

.  corporation  created  by  an  Ameri- 

,  «tate  cannot  be  excluded  from  the 

irts,  though  moat  of  its  stockholders 

alien   enemies   living   in   Germany, 

long  aa  it  haa  a  legal  ezietence 
1  officers  or  agenta  authorized 
do  business  or  bring  actions.  Friti 
lull,  Jr.,  Co.  7.  Raimoa  &  Co.  (Sup.) 
i  N.  T.  S.  667,  100  Misc.  Rep.  607, 
rraing  order  (City  Ct.)  164  N.  T.  S. 
I.  99  Misc.  Rep.  (12G. 
Few  Jersey  corporation,  composed 
irelj-  ot  German  s  toe  kb  old  era,  did 
.,  on  declaration  ot  war  between 
ited  States   and   Germany,   ccaae   to 

domestic  corporation,  and  become 
•n  enemy.  Fritz  Schuli,  Jr..  Co.  v. 
imes  &  Co.  (City  Ot.)  164  N.  T.  S. 
\  09  Misc.  Bep.  626,  order  affirmed 
ip.)  166  N.  T.  S.  567,  100  Misc.  Rep. 

Lction  by  German  insorance  company 
conversion  held  to  be  stayed,  though 
long  delay  may  greatly  impair  its 
nedy,  Nord  Deutsche  Ins.  Co.  of 
mburg,  Germany,  v.  John  L.  Dudley, 
,  Co.  (Snp.)  169  N.  T.  S.  303.  order 
Fined  Same  t.  King  (Sup.)  169  N.  X. 
1106. 


§  m5%a 


_  appul^-Under  Trading 
with  Enemy  Act,  writ  of  error  to  re- 
view judgment  iu  favor  of  alien,  who 
became  alien  enemy  before  disposition 
thereof,  need  not  be  held  in  abeyance; 
but,  judgment  being  upheld,  it  should 
be  modified,  so  aa  to  direct  payment  to 
clerk  ot  court,  and  by  him  to  be  trans- 
ferred to  Alien  Property  Custodian, 
without  prejudice,  however,  to  rights  of 
any  person  not  alien  enemy  to  eatob- 
lisb  interest  therein.  Birge-Forbea  Co. 
T.  Heye,  248  F.  636,  160  C.  C.  A.  536, 
certiorari  granted  38  S.  Ct.  426,  24G  U. 
8.  676,  02  L.  Ed.  B33. 

Injured  servant  does  not  lose  capacity 
to  sue  under  employers'  liability  law  by 
reason  of  probable  change  in  status ' 
from  alien  friend  to  alien  enemy,  taking 
place  since  employer's  appeal  was  per- 
fected, Superior  &  Pittsburg  Copper 
Co.  V.  Davidovicb  (Ariz.)  171  P.  127. 

Where  empIojS  was  killed  prior  to 
war  by  United  States  against  Germany, 
and  deceased* s  mother  was  an  alien, 
reaident  in  Austria-Hungary,  to  which 
declaration  of  war  had  not  been  ex- 
tended, appeal  from  a  judgment  dis- 
missing her  action  will  not  he  dismissed 
on  ground  that  ahe  was  an  alien  enemy. 
Taylor  v.  Albion  Lumber  Co.  (Cai.)  168 
P.  348. 

An  appeal  taken  from  tbe  district 
court  to  Supreme  Court  will  not  be  dis- 
missed because  defendants,  or  parties 
in  attitude  of  defendants,  taking  tbe 
appeal,  are  nonresident  alien  enemies. 
In  re  Thiede'i  Estate  (Neb.)  1C9  N.  W. 
435. 

Motion  to  dismiss  appeal  because  ap- 
pellants are  alien  enemies  will  be  over- 
ruled, where  it  does  not  appear  they 
are  aliens  or  citizens  of  country  with 
which  United  Slatea  ia  at  war,  although 
residents  thereof.  Ozbolt  v.  Lumber- 
men's Indemnity  Exchange  (Tel.  Civ. 
App.)  2M  S.  W.  252. 

It  does  not  follow  necessarily  that 
appeal  proaecuted  hy  citizen  of  Aiiatria- 
HuoEBry  will  be  dismissed  because  of 
fact  that  since  appeal  was  perfected 
our  -government  has  declared  war  on 
such  country.    Id. 


Nonliability  for  following  regulatlont 
ot  Presldont.— Act  Ktarch  3,  lS(i3  (12 
Stat.  756),  provided  that  any  order  of 
the  President,  or  umier  his  authority, 
made  durioK  the  eiistence  of  the  Re- 
bellion, should  be  ft  defense  to  any  ac- 
tion for  acts  done  under  or  by  virtue 
af  such  order.  Held,  that  a  general  in 
the  army  was  not  liable  for  a  seizure 
and  arrests  made  by  him  during  the 
Rebellion  in  pursunuce  of  instructions 
from  the  Secretary  of  War;  the  in- 
structions of  the  Secretary  being, 
in  tbat  behalf,  the  act  of  the  President. 
Crosby  v.  Cadwaleder  (C.  C.  1870) 
Fed.  Cas.  No.   3,419. 

Const,  srt.  11,  S  4.  protecting  officei's 
trom  prosecutions  for  unlawful  seizures 
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Caaaid;  v.  St.  G^Fmain  (1000)  46  A 
23  It.  I.  53;  Southern  Idb.  Co.  v.  I 
(1901)  «2  3.  W.  149.  106  Teon.  47: 
L.  E.  A-  91i5,  82  Am.  St.  Rep. 
North  British  &  Mercantile  Ins.  C 
SameyId.T  Watson  v.  Mirike  (lOO 
S.  W.  538.  25  Tex.  Cir.  App.  527 ;  ! 
T.  Slocumb  (1900)  112  Ga.  279.  37 
4S1.  53  L.  R.  A.  130,  81  Am.  St. 
50;  U.  S.  Express  Co.  v.  HaineB  ( 
4S  111.  248;  Masterotflky  v.  He 
(1900)  09  III.  Ajip.  214;  Griffin 
ber  Co.  v.  Myer  <1902)  SO  Miss.  4t 
South.  787;  Foster  v.  Pacific  CI 
Line  (1902)  30  Wash.  515.  71  1 
And  Bee  U.  S.  Comp.  SL  101 « 
7310-7312,  note.  But  see  Mnyfi< 
Richards  (1885)  5  S.  CL  1187.  a: 
S.  137,  20  L.  Ed.  334,  anti  Stewr 
Kahn  (1870)  78  U.  S.  (11  WaU.)  4i 
L.  Kd.  176,  holding  that  Act  Juu 
1801  (13  Stat.  123).  suspendiDg  sta 
of  limitalions  during  the  Civil 
could  and  did   apply  to   paocoedin 

Custodian  of  enemy  property.— t. 

subdivision  "c"  of  this  section  an' 
eoulive  order  of  February  2tt.  101  f^ 
alien  property  custodian's  author! 
over  the  property  of  and  interim  i* 
Slien  enemies  in  property,  and  M' 
property  in  which  tbey  iiave  an  i 
eat.  so  that  custodian's  interest  ii 
right  of  alien  enemies  to  legHcies 
receive  such  shares  from  the  tru 
upon  giving  the  refunding  bonds  r*? 
ed  of  beneficiaries  to  protect  crixl 
and  executors,  since  tbey  ore  not 
tected  by  section  7,  subds.  c,  e.  1 
pelmann  v.  Keppelmann  (N.  J.  Ch.) 
A.  140. 

In  an  action  by  alien  enemie-s. 
custodian  of  alien  enemy  propirty 
pointed  by  the  president  under 
Trading  with  the  Fneniy  Act  may  > 
venp  and  take  over  and  conduct 
proBcmtion  of  the  action.  Rotbl 
V.  Hemfeld  (Sup.)  167  N,  T.  S. 
179  App.  DiT.  865.  reversiug  ' 
(Sup.)  1G6  N.  T.  3.  744,  100  Mia*^- 
470. 

The    alien    property    custodiow. 

pointed    under    the    Trading    w'tl" 

Enemy  Act,  may  intervene  in  ao   * 

by    an    alien    enemy   and    continU' 

prosecution.    Nord    Deutsche    In*"- 

of  Hamburg.  Gi'rmany.  v.  John  J'- 

,       ley,  Jr..  Co.   (Sup.),  160  N.  Y.    S- 

I       ordpr   affirmed    Same    v.    King      (' 

;      169  N.  Y.  8.  1106. 

§  SUSVadd.  (Act  Oct.  6,  1917,  c.  106,  §  8.)     (a)  Contracts,   i" 

gages,  or  pledges  against  or  with  enemy  or  ally  of  enemy. 

Any  person  not  an  enemy  or  ally  of  enemy  holding  a  lawful  ^ 

gage,  pledge,  or  lien,  or  other  right  in  the  nature  of  sectifity  in   P 

crty  of  an  enemy  or  ally  of  enemy  u'hich,  by  law  or  by  the  t^ 

of  the  instrument  creating  such  mortgage,  pledge,  or  lien,  or  r* 

may  be  disposed  of  on  notice  or  presentation  or  demand,  and 

person  not  an  enemy  or  ally  of  enemy  who  is  a  party  to  any   ' 

ful  contract  with  an  enemy  or  ally  of  enemy,  the  terms  of  ^^1 

provide  for  a  termination  thereof  upon  notice  or  for  accelerati'^ 
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Act  Feb.  27,  1866,  provided  that  no 
action  should  be  maintained,  etc.,  for 
any  act  done  in  suppression  of  the  late 
Rebellion,  and  it  should  be  a  sufficient 
defense  to  such  action  to  show  that 
such  act  was  done  in  obedience  to  the 
orders  of  any  officer  of  the  state,  etc. 
Held,  that  a  defendant  in  trespass,  jus- 
tifying under  said  act.  might  show  that 
the  seizure  was  under  the  orders  of  any 
civil  or  military  officer  of  this  state  or 
of  the  United  States,  or  that  the  act 
was  done  in  aid  of  the  purposes  and 
policy  of  the  authorities  in  retarding, 
checking,  and  suppressing  the  Kebeliion. 
Hess  V.  Johnson  (1869)  3  W.  Va,  645. 

Admissibility  of  certificate  in  evidence. 
— A  somewhat  similar  provision  in  the 
Interstate  Commerce  Act,  g  11  (U.  S. 
Comp.  St.  1916,  £  8582),  making  the 
Commission's  published  reports  com- 
lie  tent  evidence,  did  not  obviate  the 
necessity  of  offering  tbem  in  evidence 
oi-  reguire  judicial  notice  to  be  taken  of 
thei^  Rol>inson  v.  Baltimore  &  O.  R. 
R.  Co.  (19111  222  U,  S.  506.  32  Sup.  Ct. 
114,  06  L.  r  1.  288. 

It  has  been  held  that  a  somewhat  sim- 
ilar provision  making  written  instru- 
ments not  bearing  a  Federal  revenue 
stamp  inadmissible  in  evidence,  either 
did  not  or  could  not,  apply  to  proceed- 
ings in  state  courts.  Bumpass  v.  Tag- 
gart  (1870)  26  Ark,  308,  7  Am.  Rep. 
«23;  Furcbeimer  v.  Holly  (1872)  14  Flo. 
riO;  r^tham  v.  Smith  (1S67|  45  III. 
29;  Wallace  T.  Cravens  (1870)  34  Ind. 
534;  Holt  v.  Hart  (18K1)  33  La.  Ann. 
673;  Davis  v.  Richardson.  (1871)  45 
Miss,  490,  7  Am.  Rep.  732;  Gilbert  y. 
Sage  fN,  Y.  1871)  6  Lons.  287;  Sporrer 
V.  Eifler  (1870)  48  Tcnn.  (1  Heisk.) 
6.33;  Frank  v,  Bauer  (1903)  75  P.  030. 
19  Colo.  App.  44.1:    Oarland  v.  (Jaines 

(1901)  49  A.  19,  73  Conn.  602.  84  Am. 
St.  Rep.  182;  Richardson  v,  Roberts 
(1002)  62  N,  E.  840,  195  111.  27;  Mullin 
V.  Johnson  (1901)  08  111.  App.  621; 
DilJinBbam  v.  Parks  (1902)  65  N.  E, 
300.  30  Ind,  App,   61:    Wade  v.   Foss 

(1902)  52  A,  640,  96  Me.  230;  Same  v. 
Curtis  (1902)  52  A.  762.  96  Me.  309; 
Rowe  V.  Bowman  (1903)  67  N.  E.  636, 
183  Mass.  4S8:  Knnit  v.  Jtossi  (189i)) 
57  P,  179.  25  Nev,  96.  48  L.  R.  A.  305, 
^:i  Am.  St.  Rep.  ■''>66;    Davis  v.  Evans 

(1903)  45   S.   E.   043,   133  N,   C,   320; 
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aturity  on  presentation  or  demand,  may  continue  to  hold  said 
operty,  and,  after  default,  may  dispose  of  the  property  in  accord- 
ice  with  law  or  may  terminate  or  mature  such  contract  by  notice 
■  presentation  or  demand  served  or  made  on  the  alien  property 
istodian  in  accordance  with  the  law  and  the  terms  of  such  instru- 
ent  or  contract  and  under  such  rules  and  regulations  as  the  Presi- 
:nt  shall  prescribe;  and  such  notice  and  such  presentation  and 
imand  shall  have,  in  all  respects,  the  same  force  and  effect  as  if  ^ 
ily  served  or  made  upon  the  enemy  or  ally  of  enemy  personally: 
rovided.  That  no  such  rule  or  regulation" shall  require  that  notice 

presentation  or  demand  shall  be  served  or  made  in  any  case  in 
hich,  by  law  or  by  the  terms  of  said  instrument  or  contract,  no 
rtice,  presentation,  or  demand  was,  prior  to  the  passage  of  this 
ct,  required;  and  that  in  case  where,  by  law  or  by  the  terms  of 
,ch  instrument  or  contract,  notice  is  required,  no  longer  period  of 
itice  shall  be  required :  Provided  further.  That  if,  on  any  such  dis- 
isition  of  property,  a  surplus  shall  remain  after  the  satisfaction  of 
e  mortgage,  pledge,  lien,  or  other  right  in  the  nature  of  security, 
itice  of  that  fact  shall  be  given  to  the  President  pursuant  to  such 
les  and  regulations  as  he  may  prescribe,  and  such  surplus  shall 
'.  held  subject  to  his  further  order, 
i)  Abrogation  of  contracts. 

Any  contract  entered  into  prior  to  the  beginning  of  the  war  be- 
reen  any  citizen  of  the  United  States  or  any  corporation  organized 
ithin  the  United  States,  and  an  enemy  or  ally  of  an  enemy,  the 
rms  of  which  provide  for  the  delivery,  during  or  after  any  war 

which  a  present  enemy  or  ally  of  enemy  nation  has  been  or  is 
iw  engaged,  of  anything  produced,  mined,  or  manufactured  in  the 
nited  States,  may  be  abrogated  by  such  citizen  or  corporation  by 
rving  thirty  days'  notice  in  writing  upon  the  alien  property  cus- 
dian  of  his  or  its  election  to  abrogate  such  contract. 

)  Suspension  of  running  of  statutes  of  limitations. 
The  running  of  any  statute  of  limitations  shall  be  suspended  with 
ference  to  the  rights  or  remedies  on  any  contract  or  obligation 
tered  into  prior  to  the  beginning  of  the  war  between  parties  nei- 
er  of  whom  is  an  enemy  or  ally  of  enemy,  and  containing  any 
omise  to  pay  or  liability  for  payment  which  is  evidenced  by  drafts 

other  commercial  paper  drawn  against  or  secured  by  funds  or 
her  property  situated  in  an  enemy  or  ally  of  enemy  country,  and 
>  suit  shall  be  maintained  on  any  such  contract  or  obligation  in 
ly  court  within  the  United  States  until  after  the  end  of  the  war. 

until  the  said  funds  or  property  shall  be  released  for  the  pay- 
ent  or  satisfaction  of  such  contract  or  obligation :  Provided,  how- 
cr.  That  nothing,  herein  contained  shall  be  construed  to  prevent 
e  suspension  of  the  running  of  the  statute  of  limitations  in  all 
her  cases  where  such  suspension  would  occur  under  existing  law. 
0  Stat.  418.) 

ite  note  to  |  311S<i«.  ante.  war.      In    re   Hepbuni    (Md.    1830)    3 

>i«pMi*l0R    of   Unitallons   or   MtlMa  BIbdi],  95. 

■UM  aridng  beforo  Civil  War^The  Wbere  tbe  statute  of  limitatiooB  has 

itute    of   limitatioEB    naa    ■uapended  '**''  suspended,  the  time  wblch  elapsed   ; 

ring  the  contimifloce  of  the  Hevolu-  P'"'"''  ^^  ^^^  suBpeoBioii  may  be  added  to 

nary  War  aa   to  alien  enemies  dia-  ^^^^  which  haa  elapsed  since  the  auB- 

iliGed  to  aue  in  our  courts.  v.  pension   ceased,   in    order   to   complete 

wis  (C.  C.  1805)  Fed.  Caa.  No.  8515.  the  period  requiaile   to  the  bar  of  the 

["he    revolutionary    confiacation    acta  statute.    Hicka'  Bi'rs  v.  Pouucey  (S.  C. 

te    the    creditors    of   alien    enemiea  1802)   1  Brev.   116. 

nedies    as   effectual   as   those    taken  A  war  witli  this  country  auspends  the 

ay.     The   statute  of  limitations  did  operation  ol  the  limitation  act  of  1T12.   - 

t  therefore  stop  ruaning  during  tbe  between  the  citiiens  of  the  couotriea  at 
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war  witb  eai^h  other,  bo  long  aa  the  war 
lasts.  RobsoQ  v.  Wall  (S.  C.  1820)  2 
Nott  &  McC.  498, 10  Am.  Dec  623. 

The  diatracted  condition  of  Texai 
from  1830  to  183S  and  the  revolution 
that  occurred  iB  a  aufficient  ground  to 
prevent  the  bar  ot  tlie  statute  of  limita- 
tiona.  Hall  v.  Phelps  <Tei.  1841)  Dal- 
lam Dig.  435. 

Effect  ot  Civil  War  on  suspension  or 
limltitlons.— The  atntute  of  limitations 
ceased  to  run  during  the  Civil  War. 
Baiesville  Institute  v.  Eauffman  (1873) 
85  U.  8.  (18  Wall.)  151,  21  L.  Bd.  775; 
Eddins  v.  Gradd;  (1873)  28  Ark.  500; 
Hall  T.  Denckla,  Id.  506;  Randolph  v. 
Ward  (1874)  29  Aik.  238;  Hodges  v. 
Taylor  (1890)  13  8.  W.  129;  Golemau 
T.  Holmes  (1870)  44  Ala.  124,  4  Am. 
Rpp.  121:  Ellis  T.  Atlantic  &  O.  R.  Co. 
a878)  61  Ga.  362;  Gwyn  y.  Porter 
(1871)  52  Tenn.  (5  Heisk.)  253:  Taney 
V.  Taney,  Id.  353,  13  Am.  Eep.  B;  Har- 
riBon  v.  Henderson  (1872)  64  Tcnn.  (7 
Heisk.)  315:  Neely  v.  Luster,  Id.  354; 
Kilpatrick  t.  Brashear  (18T3)  C7  Tenn. 
(10  HeiBk.)  372;  Marks  v.  Borum 
(1873)  60  Tenn.  (1  Bait.)  87,  25"  Am. 
Bep.  764;  Pack  r.  Buck  (1S73)  62 
Tenn.  (3  Baxt)  71:  Brewis  v.  Lawsoa 
(1881)  76  Va.  36;  Updike's  Adm"r  y. 
Lane  (1833)  78  Va.  132;  Cole's  Adm'r 
V.  BaUatd  (1883)  78  Va.  138;  Dayia 
y.  TebbB  (1886)  81  Va.  600;  Baltimore 
.  &  O.  R.  Co.  v.  Faulkner  (1870)  4  W. 
Va.  180;  Pitier  y.  Burns  (1873)  7  W. 
Va.  63;  Hale  v.  Pack's  Ei'rs  (1877) 
10  W.  Va.  145. 

The  Civil  War  suspended  the  running 
of  the  statute  of  limitations  between 
dtizeos  of  the  beUigereuts.  Hanger  v. 
Abbott  (1S6T)  73  U.  S.  (6  WaU.)  532, 
18  L.  Ed.  039;  The  Protector  (1869)  9 
Wall.  687.  18  L.  Ed.  812;  Levy  y. 
Stewart  (1870)  78  U.  S.  (11  Wall.)  244, 

20  L.  Ed.  86;  Browr  v.  Hiatt  (C.  0. 
1870)  Fed.  Cas.  No.  2,011,  affirmed 
Same  y.  Hiatte  (1S72)  82  U.  8.  (15 
Wall.)  177,  21  L.  Ed.  128;  Brown  v. 
Hiatts  (1872)  82  U.  S.  (15  Wall.)  177, 

21  L.  Ed.  128;  Bird  v.  Louisiana  State 
Bank  (1876)  03  U.  S.  96,  23  L.  Ed.  818: 
Opie  y.  Caslleraan  (D.  0.  1887)  32  Fed. 
511;  CbappeUe  r.  Oluey  (0.  C.  1S70) 
Fed.  Cas.  No.  2.613;  Goodiug  v,  Varn 
(C.  C.  1809)  Fed.  Cas.  No.  5,539;  Jack- 
son Ins.  Co.  V.  Stewart  (O.  C.  1866) 
Fed.  Cas.  No.  7,152;  Sierra  v.  U.  S. 
(1873)  9  Ct  CI.  224;  Green  y.  U.  8. 
(1881)  17  Ct.  CI.  174;  Metropolitan 
Nat.  Bank  v.  Gordon  (1872)  28  Ark. 
115;  Worthington's  Adm'r  v.  De  Bar- 
dlekin  (1S7S)  33  Ark.  651:  Stiles  v. 
Easlcy  (1809)  51  III.  275;  Perkins  t. 
Bogers  <1871)  35  Ind.  124.  9  Am.  Bep, 
639;  Seidell  v.  Preston  (1875)  74  Ky. 
(11  Bush)  Ifll;  Shnrp  v.  Morris  (1883) 
4  Ky.  Law  Rep.  (abstract)  732;  Aby  y. 
Brigham  (1876)  28  La.  Ann.  840;  Mc- 
Merty  V.  Morrison  (1876)  62  Mo.  140; 
Hammond  y.  Johnston  (1687)  93  Mo. 
198,  6  8.  W.  83;    Brewis  r.  LawBon 
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(1881)   76   Ta,   36;     Alucrrt  y. 
aS76)  40  Wis.  622. 
The  principle  that  state   Btatoti 

limitation  did  not  run  during  the 
War  applies  to  suits  between  pei 
In  different  states  ot  the  late  so-< 
Confederate  States,  as  much  a 
suits  between  citizen s  of  loyal  e 
and  citizens  of  the  Confederate  Si 
Ross  y.  Jones  (1874)  89  U.  8, 
Wall.)  676,  22  L.  Ed.  730. 

The  eiiatence  of  war  suspends 
statute  of  limitations  as  between 
zens  of  the  adverse  belUgerent  po' 
but  not  as  between  citizens  of  the 
power.  Cross  v.  Sabin  (C.  0.  1 
13  Fed.  308. 

Unless  a  country  ia  Bctnally  occi 
by  hostile  forces,  and  its  laws 
conrts  are  euppressed,  the  courti 
not  allowed  the  discretion  to  d 
when  and  when  not  the  statutes  ol 
itation  are  in  operation  as  betwee 
own  citizens  onlj.  Lockbart  v. 
(C.  C.  1871)  Fed.  Cas.  No.  8.44! 
firmed  Horn  v.  Lockhart  (1873)  I 
S.  (17  WalL)  670,  21  L..  Bd.  657. 

The  suspension  of  the  federal  ' 
in  MiSBtBsippI*  b?  reason  of  the  B 
lion,  suspended  the  running  of  Ui 
tions  aB  to  pcrsone  having  a  rigl 
pursue  their  remedies  in  that  < 
Whitfield  y.  Allison  (D.  C.  1867) 
Cas.  No.  17,571. 

The  disabiiity  of  a  party  to  brinj 
egainat  the  government  because  c 
own  disloyalty  does  not  Euspend 
running  of  the  statute  of  Itmitat 
nor  does  the  disability  of  an  adn 
tratoT  to  sue  because  of  his  dialo 
suspend  the  running  of  the  st. 
against  the  claim  of  the  in  tea 
Sierra  v.  U.  S.  (1873)  9  Ct  CL  2 

One  cannot  avoid  the  effect  ol 
statute  of  limitations  by  setting  u 
own  Belf-dis<iualification,  throDgti 
acts  of  rebellion,  to  sae  in  tbe  ( 
of  Claims.  KendaU  v.  U.  S.  (1871 
Ct  CI.  374. 

Iq  an  action  on  a  note,  when 
fendnnt  pleads  the  statute  of  11 
tions  in  bar,  it  is  not  a  sufficient 
cation  that  the  courts  were  dosi 
consequence  of  the  Civil  War,  and 
plaintiff  could  not  obtain  legal  pri 
Bennett  v.  Wortbington  (1866 
Ark.  487. 

The  statute  of  limitations  wai 
suspended  by  the  war  ot  181 
against  persons  who,  although  d) 
of  a  seceded  state  at  tbe  openii 
the  war,  resided  in  the  loyal  stat 
in  neutral  territory  while  it  wi 
progress,  and  maintained  their 
giance.  Such  peraons  were  not 
bled  from  suing  in  the  courts  of  Hi 
during  the  war.  Zacharie  v.  Goi 
(18G9)  50  111.  186,  99  Am.  Dec  B 

The  statutes  of  limitation  of  th< 
ceded  states  were  suspended  by 
war  in  favor  of  persons  who  wer< 
solutely  prevented  by  the  war 
bringing  actions  in  the  courfa  of  i 
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itps  duHnK  the  times  limited.    Mixer 

Sibley  (1869)  93  TO.  81. 
rhe  tbree-fcHr  liuitBtlon  for  defend- 
;  against  a  decree  of  foreclosare  will 
t  be  extended  on  the  gronnd  that 
I  mortKagor  was  absent  b;  voluntary 
listinent  In  the  Confederate  army, 
ill  V.  Connecticnt  MaL  Life  Ins.  Co. 
873)  68  ni,  357. 

l^e  right  to  proceed  sgaiDSt  alien 
emies.  or  against  debtors  living  in 
i  seceded  state*  during  the  war,  by 
editors  lo  the  edherinK  states,  by 
nlCructiTe  notice,  did  not  affect  the 
oning  of  the  etatate  o(  limitations. 
the  Judgment  only  affected  the 
operty  attached,  and  the  remedy  was 
3  incomplete  to  require  the  creditor 

pursue  it,  in  order  to  avail  himself 

au;/  of  the  eiceptions  expressed  in 
e  statute.    Selden  v.  Preston   (1875) 

Ky.   (n   Bush)   191. 
k  citizen   of   Kentucky,   who  Tlelded 

the  claim  of  sovereignty  asserted 
»r  him  by  the  Confederate  govem- 
!at,  and  toolc  service  In  the  Confed- 
ate  army  when  it  held  the  country 
lere  he  lived,  became  a  aubject  of 
a  Confederate  government,  and  can- 
t  be  considered  as  having  voluotarlly 
Kumed  the  disability  of  alienage,  in 
e  sense  ttiat  the  time   during  which 

Ihns  continued  a  subject  ol  the  Con- 
lerate  government  must  not  be  elim- 
ited  in  computiog  (he  time  limited 
r  the  commencement  of  an  action  by 
n  against  a  citizen  of  Kentucky. 
atp  V.  Morris  (1S83)  4  Ky.  Law  Rep. 
2. 

rhe  existence  of  the  Civil  War  did 
t,  of  Itself,  suspend  prescription. 
msoD  V.  Robertson  (IS6T)  19  Im. 
IE.  170. 

Adhere  the  holder  might  have  brought 
it  DO  a  note  before  the  period  of  lim- 
tioD  had  expired,  he  was  barred  from 
inging  an  action  after  the  kjxpiration 

that  time,  although  during  part  of 
I  time  an  Impediment  existed  against 
lintaining  an  action,  owing  to  the 
ril  War.    Rabel  v.  Pourciau  (1808) 

La.  Ann.  131;    Payne  v.  Douglass, 
280;     Barriere   v.    Stein,   Id.   397; 
irwood  V.  Mills,  Id.  422;    Lemon  t. 
est.  Id.  427. 

i^ere  the  holder  of  a  note  due  No- 
mber  6.  1861,  had  more  than  le 
>ntba  after  the  organization  of  the 
irk's  and  sheriiTa  office  in  the  parish 
lere  the  note  was  suable  during  the 
ir  before  the  note  was  barred  by 
litations,  he  could  not  relieve  bim- 
f  from  the  plea  of  prescription  by 
i  maxim,  "Contra  non  valentem 
;re  Don  currit  prescriptio."  Jackson 
Yoist  (1869)  21  La.  Ann.  108, 
[lie  fact  that  a  creditor  resided  in 
w  Orleans  within  the  Federal  lines 
ring  the  Civil  War,  while  his  debtor 
pided  within  the  Confederate  lines, 
High  within  the  state,  did  not  inter- 
^t  prescription.  Perrett  Ti  Lee 
STl)  23  Ia.  Add.  S53. 
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The  running  of  the  statute  of  limi- 
tation* in  case  of  a  note  made  In  Mls- 
Bonrl  In  1808  will  not  be  stopped  dur- 
ing the  time  in  which  the  courts  were 
closed  In  consequence  of  the  Rebellion, 
as  Missouri  did  not  join  in  the  Rebel- 
lion, and  he^  courts  were  open.  Mc- 
Kiniie  t.  Hill  (1873)  51  Mo.  303,  11 
Am.  Dec.  460.. 

The  Civil  War  did  DOt  suspend  the 
running  of  a  state  statute  of  limita- 
tions as  to  actions  o(  contract  between 
two  persons  who  were  residents  of  the 
same  state.  Smith  v.  Charter  Oak 
life  Ins.  Co.  (1876)  64  Mo.  330. 

Where  the  time  between  the  maturl- 
fff  of  a  debt  and  the  passage  of  a  stat- 
ute suspending  limitations  falls  abort 
of  the  period  of  limitations  of  actions 
on  such  debts,  it  cannot  be  added  to 
the  time  expiring  before  the  bringing 
of  the  action,  after  the  revival  of  the 
Statute  of  limitations,  for  the  purpose 
of  completing  the  bar.  East  Tennessee 
Iron  Mfg.  Co.  t.  GaskeU  (1879)  70 
Tenn.  (2  Lea)  742. 

^~  Particular  eate*^-A  policy  of 
Insurance  against  fire,  iasued  by  a  Con- 
necticut corporation  to  a  citizen  of 
Miasissippi.  contained  a  condition  that 
no  suit  should  be  brought  on  it,  unless 
within  12  months  after  a  loss.  Held, 
that  Civil  War  relieved  plaintiff  from 
consequences  of  failing  to  sue  within 
this  period.  Semmes  v,  Hartford  Fire 
Idh.  Co.  (1871)  80  U.  a  (13  WaU.) 
158,  20  L.  Ed.  490. 

Where  a  statute  imposiog  a  liability 
for  wrongful  death  provides  for  suit  to 
enforce  the  ssme  within  a  specified 
time,  such  limitation  operates  on  the 
liability,  and  not  on  the  remedy  alone; 
and  hence  suit  must  be  brought  within 
that  time,  regardless  of  other  statutes 
suspending  the  operation  of  the  stat- 
utes of  limitation.  Kavanagh  v  Fol- 
Bora  (C.  C.  1910)  181  Fed.  401. 

A  vendor  who  reserved  a  lien  which 
he  agreed  to  enforce  within  a  certain 
time  is  not  precluded  from  enforcing 
the  lien  after  the  time  specified,  if  the 
existence  of  the  Civil  War  prevented  his 
enforcing  the  lien  within  the  agreed 
time.  Atkins  v.  Rison  (1867)  25  Ark. 
138, 

The  provision  of  Rev.  Code,  (  3525, 
that  when  any  person  has,  bona  fide, 
and  for  a  valuable  consideration,  pur- 
chased real  or  personal  property,  and 
has  been  in  the  possession  of  such  real 
property  for  four  years,  or  of  such  per- 
atnal  property  two  years,  the  same 
shall  be  disebarged  from  the  lieu  of  any 
judgment  against  the  person  from  whom 
he  purchased,  ia  not  a  statute  of  limi- 
taliuns,  but  a  condition,  put  by  law  on 
the  lien  of  the  judgment,  like  the  duty 
of  recording  a  mortgage,  and  hence  is 
not  within  the  purview  of  general  stat- 
ute temporarily  suspending  the  opera- 
tion of  "all  Btacutes  of  limitations." 
Ghapmao  t.  Akin  (1869)  39  Ga.  347; 
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Dooly  T.  labell  (1S69)  39  Ga.  342;  Bat- 
tle V.  Shivers  (1869)  39  Ga.  405. 

An  application  by  a  nonresident  de- 
fendant, under  section  15  of  the  chan- 
cery act,  to  open  a  decree  and  be  al- 
lowed to  defend,  being  a  defensive  pro- 
ceeding, is  not  affected  by  the  rule 
which  prohibits  an  alien  enemy  from  su- 
ing in  the  courts  of  that  state;  and 
therefore  the  accident  of  war  affords  no 
ground  for  suspending  the  limitation  of 
three  years  in  which  such  application 
must  be  made.  Seymour  v.  Bailey 
(1872)  66  111.  288;  Same  v.  Davis  (1872) 
66  111.  308,  note. 

A  law  suspending  the  operation  of 
the  statute  of  limitations  does  not 
apply  to  the  presumption  of  payment 
arising  from  a  lapse  of  20  years.  Shu- 
brick  V.  Adams  (18a3)  20  S.  C.  49; 
Harrison  v.  Heffin  (1875)  54  Ala.  552; 
Black  V.  Pratt  Coal  &  Coke  Co.  (1888) 
85  Ala.  504,  5  South.  89. 

The  limitation  of  two  years,  prescrib- 
ed by  Code  Tenn.  §  3781,  within  which 
a  book  account  must  be  proved,  is  with- 
in Acts  1865,  c.  10,  §  1,  providing  that 
no  statute  of  limitation  shall  operate 
between  May  6,  1861,  and  January  1, 
1S67.  Vaughn  v.  Smith  (1871)  49  Tenn. 
(2  Heisk.)  649. 

Where  a  right  had  accrued  before  the 
passage  of  Shannon's  Code,  $  4464,  sus- 
pending limitations  from  May  6,  1861, 
to  January  1,  1867,  the  right  was  not 
affected  or  impaired  thereby,  or  by  the 
constitutional  provision  o];i  the  same 
subject.  Breckenridge  Cannel  Coal  Co. 
V.  Scott  (1908)  121  Tenn.  88,  114  S.  W, 
930. 

Act  March  3, 1866,  |  7,  providing  that 
the  period  during  which  the  act  shall 
remain  in  force  shall  be  excluded  from 
the  computation  of  the  time  within 
which  by  operation  of  any  statute  it 
may  be  necessaty  to  preserve  the  loss 
of  any  right  or  remedy,  suspends  the 
statute  of  limitations  as  to  suits  to  set 
aside  fraudulent  conveyances.  Johns- 
ton V.  Gill  (Va.  1876)  27  Grat.  587. 

In  computing  time  within  which  suits 
on  demands  against  fiduciaries  may  be 
brought,  the  stay  period  must  be  elim- 
inated as  in  other  cases.  Morrison's 
Ex'r  V.  Householder's  Adm'r  (1884)  79 
Va.  627. 

Code,  §  2919,  provides  that  the  period 
between  April  17,  1861,  and  January  1, 


1869,  shall  be  excluded  from  the  com- 
putation of  the  time  within  which,  by 
any  statute  "or  rule  of  law,"  it  may  be 
necessary  to  commence  any  action. 
Held  that,  in  a  suit  on  a  debt  wbich 
had  not  been  recognized  for  26  years, 
this  period  must  be  excluded  in  compat- 
ing  the  20  years  by  which  a  preemp- 
tion of  payment  is  raised.  Tunstall's 
Adm'r  v.  Withers  (1890)  86  Va.  802, 11 

b.    iii»    900. 

Act   J  Hilt    II,    1864.— Act  Cong. 

June  11, 1864  (13  Stat  123),  suspending 
the  statute  of  limitations  during  the 
Rebellion  as  to  any  action  accming 
against  a  person  who,  because  of  the 
conflict,  was  beyond  the  reach  of  pro- 
cess, was  not  unconstitutional  as  ap- 
plied to  actions  in  the  state  courts  as 
well  as  in  the  federal  courts.  May  field 
V.  Richards  (1885)  5  S.  Ct.  1187,  115  U. 
S.  137,  29  L.  Ed.  334;  Stewart  v.  Kahn 
(1870)  78  U.  S.  (11  Wall.)  493,  20  L. 
ted.  176. 

The  act  applied  to  cases  in  the  courts 
of  the  state  as  well  as  to  those  in  the 
federal  courts,  and  allowed  both  time 
before  and  time  after  the  passage  of 
the  act,  during  which  plaintiff  was  pre- 
vented by  the  Rebellion  from  suing,  to 
be  deducted.  Stewart  v.  Kahn  (1870) 
78  U.  S.  (11  Wall.)  493,  20  L.  Ed.  176; 
U.  S.  V.  Wiley,  Id..  78  U.  S.  (11  Wall) 
508,  20  L.  Ed.  211. 

The  act  was  not  itself  a  statute  of 
limitation,  and  was  not  within  the  pro- 
visions of  Const  Tex.  1870,  art.  12,  de- 
claring statutes  of  limitation  suspended. 
Graydon  v.  Sweet  (C.  C.  1871)  Fed. 
Cas.  No.  5,733. 

Under  this  act,  a  claim  held  by  a 
resident  of  New  York  against  a  citixen 
of  Louisiana  was  not  affected  by  the 
prescription  enacted  by  the  latter  state 
during  the  time  of  such  suspension. 
Auchindoss  v.  Frois  (1872)  24  La.  Ann. 
31.  And  see  Aby  t.  Bri^ham  (1876)  28 
La.  Ajm.  840. 

The  act  did  not  apply  to  cases  where 
the  creditor  and  debtor  both  resided 
within  the  limits  of  the  insurrectionary 
states.  Miltenberger  v.  Witherow 
(1872)   24   La.   Ann.   183. 

The  act  was  inapplicable  to  proceed- 
ings in  the  state  court.  Succession  of 
Winn  (1881)  33  La.  Ann.  1392. 

See,  also,  U.  S.  Comp.  St  1916,  p. 
3592,  notes  under  R.  S.  t  1048. 


§  SllSVse.  (Act  Oct.  6,  1917,  c.  106,  §  9.)     Claims  to  property, 
transferred  to  alien  property  custodian. 

Any  person,  not  an  enemy,  or  ally  of  enemy,  claiming  any  inter- 
est, right,  or  title  in  any  money  or  other  property  which  may  have 
been  conveyed,  transferred,  assigned,  delivered,  or  paid  to  the  alien 
property  custodian  hereunder,  and  held  by  him  or  by  the  Treas- 
urer of  the  United  States,  or  to  whom  any  debt  may  be  owing  from 
an  enemy,  or  ally  of  enemy,  whose  property  or  any  part  thereof 
shall  have  been  conveyed,  transferred,  assigned,  delivered,  or  paid 
to  the  alien  property  custodian  hereunder,  and  held  by  him  or  by 
the  Treasurer  of  the  United  States,  may  file  with  the  said  custodian 
a  notice  of  his  claim  under  oath  and  in  such  form  and  containing 
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ich  particulars  as  the  said  custodian  shall  require ;  and  the  Presi- 
:nt,  if  application  is  made  therefor  by  the  claimant,  may,  with 
e  assent  of  the  owner  of  said  property  and  of  aU  persons  claJm- 
g  any  right,  title,  or  interest  therein,  order  the  payment,  convey- 
ice,  transfer,  assignment  or  delivery  to  said  claimant  of  the  mon- 

or  other  property  so  held  by  the  alien  property  custodian  or  by 
e  Treasurer  of  the  United  States  or  of  the  interest  therein  to  which 
e  President  shall  determine  said  claimant  is  entitled;  Provided, 
liat  no  such  order  by  the  President  shall  bar  any  person  from  the 
osecution  of  any  suit  at  law  or  in  equity  against  the  claimant  to 
tablish  any  right,  title  or  interest  which  he  may  have  in  such 
oney  or  other  property.  If  the  President  shall  not  so  order  within 
nty  days  after  the  filing  of  such  application,  or  if  the  claimant  shall 
ive  filed  the  notice  as  above  required  and  shall  have  made  no  ap- 
ication  to  the  President,  said  claimant  may,  at  any  time  before 
e  expiration  of  six  months  after  the  end  of  the  war,  institute  a  suij 

equity  in  the  district  court  of  the  United  States  for  the  district 

which  such  claimant  resides,  or,  if  a  corporation,  where  it  has  its 
incipal  place  of  business  (to  which  suit  the  alien  property  cus- 
dian  or  the  Treasurer  of  the  United  States,  as  the  case  may  be, 
all  be  made  a  party  defendant),  to  establish  the  interest,  right, 
le,  or  debt  so  claimed,  and  if  suit  shall  be  so  instituted  then  the 
oney  or  other  property  of  the  enemy,  or  ally  of  enemy,  against 
liom  such  interest,  right,  or  title  is  asserted,  or  debt  claimed,  shall 
;  retained  in  the  custody  of  the  alien  property  custodian,  or  in  the 
reasury  of  the  United  States,  as  provided  in  this  Act,  and  until 
ly  final  judgment  or  decree  which  shall  be  entered  in  favor  of 
e  claimant  shall  be  fully  satisfied  by  payment  or  conveyance. 
snsfer,  assignment,  or  delivery  by  the  defendant  or  by  the  alien 
opcrty  custodian  or  Treasurer  of  the  United  States  on  order  of 
e  court,  or  until  final  judgment  or  decree  shall  be  entered  against 
e  claimant,  or  suit  otherwise  terminated. 

Except  as  herein  provided,  the  money  or  other  property  conveyed, 
msferred,  assigned,  delivered,  or  paid  to  the  alien  property  cus- 
dian  shall  nqt  be  liable  to  lien,  attachment,  garnishment,  trustee 
ocess,  or  execution,  or  subject  to  any  order  or  decree  of  any  court. 
This  section  shall  not  apply,  however,  to  money  paid  to  the  alien 
operty  custodian  under  section  ten  hereof.     (40  Stat.  419.) 

See  note  to  t  3115Ha.  'ote. 
SllSVace.  (Act  Oct.  6,  1917,  c.  106,  §  Hi.)     Acte  permitted. 
Nothing  contained  in  this  Act  shall  be  held  to  make  unlawful  any 

the  following  acts: 
)  Applications  for  letters  patent,  or  registration  of  trade-tnark 

or  copyright. 
An  enemy,  or  ally  of  enemy,  may  file  and  prosecute  in  the  United 
ates  an  application  for  letters  patent,  or  for  registration  of  trade-  ' 
ark,  print,  label,  or  copyright,  and  may  pay  any  fees  therefor  in 
cordance  with  and  as  required  by  the  provisions  of  existing  law 
id^ees  for  attorneys  or  agents  for  filing  and  prosecuting  such  ap- 
ications.  Any  such  enemy,  or  ally  of  enemy,  who  is  unable  dur- 
g  war,  or  within  six  months  thereafter,  on  account  of  conditions 
ising  out  of  war,  to  file  any  such  application,  or  to  pay  any  ofli- 
al  fee,  or  to  take  any  action  required  by  law  within  the  period  pre- 
ribed  by  law,  may  be  granted  an  extension  of  nine  months  be- 
md  the  expiration  of  said  period,  provided  the  nation  of  which  the 
id  aoplicant  is  a  citizen,  subject,  or  corporation  shall  extend  sub- 
antially  similar  privileges  to  citizens  and  corporations  of  the  Unit- 
1  States. 
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(b)  Payment  of  tax  in  relation  to  patents,  trade-marks  or  copy- 
rights. 

Any  citizen  of  the  United  States,  or  any  corporation  organized 
within  the  United  States,  may,  when  duly  authorized  by  the  Presi- 
dent, pay  to  an  enemy  or  ally  of  enemy  any  tax,  annuity,  or  fee 
which  may  be  required  by  the  laws  of  such  enemy  or  ally  of  enemy 
nation  in  relation  to  patents  and  trade-marks,  prints,  labels,  and 
copyrights ;  and  any  such  citizen  or  corporation  may  file  and  prose- 
cute an  application  for  letters  patent  or  for  registration  of  trade- 
mark, print,  label,  or  copyright  in  the  country  of  an  enemy,  or  of 
an  ally  of  enemy  after  first  submitting  such  application  to  the  Presi- 
dent and  receiving  license  so  to  file  and  prosecute,  and  to  pay  the 
fees  required  by  law  and  customary  agents'  fees,  the  maximum 
amount  of  which  in  each  case  shall  be  subject  to  the  control  of  the 
President. 

(c)  Licenses  to  manufacture  or  use  articles  covered  by  patent  or 
copyright  owned  by  enemy  or  ally  of  enemy. 

Any  citizen  of  tHe  United  States  or  any  corporation  organized 
within  the  United  States  desiring  to  manufacture,  or  cause  to  be 
manufactured,  a  machine,  manufacture,  composition  of  matter,  or 
design,  or  to  carry  on,  or  to  use  any  trade-mark,  print,  label  or  cause 
to  be  carried  on,  a  process  under  any  patent  or  copyrighted  matter 
owned  or  controlled  by  an  enemy  or  ally  of  enemy  at  any  time  dur- 
ing the  existence  of  a  state  of  war  may  apply  to  the  President  for 
a  license ;  and  the  President  is  hereby  authorized  to  grant  such  a 
license,  nonexclusive  or  exclusive  a&  he  shall  deem  best,  provided 
he  shall  be  of  the  opinion  that  such  grant  is  for  the  public  welfare, 
and  that  the  applicant  is  able  and  intends  in  good  faith  to  manufac- 
ture, or  cause  to  be  manufactured,  the  machine,  manufacture,  com- 
position of  matter,  or  design,  or  to  carry  on,  or  cause  to  be  car- 
ried on,  the  process  or  to  use  the  trade-mark,  print,  label  or  copy- 
righted matter.  The  President  may  prescribe  the  conditions  of 
this  license,  including  the  fixing  of  prices  of  articles  and  products 
necessary  to  the  health  of  the  military  and  naval  forces  of  the  United 
States  or  the  successful  prosecution  of  the  war,  and  the  rules  and 
regulations  under  which  such  license  may  be  granted  and  the  fee 
which  shall  be  charged  therefor,  not  exceeding  $100,  and  not  ex- 
ceeding one  per  centum  of  the  fund  deposited  as  hereinafter  pro- 
vided. Such  license  shall  be  a  complete  defense  to  any  suit  at  law 
or  in  equity  instituted  by  the  enemy  or  ally  of  enemy  owners  of  the 
letters  patent,  trade-mark,  print,  label  or  copyright,  or  otherwise, 
against  the  licensee  for  infringement  or  for  damages,  royalty,  or 
other  money  award  on  account  of  anything  done  by  the  licensee  un- 
der such  license,  except  as  provided  in  subsection  (f)  hereof. 

(d)  Same;    statements  by  licensees. 

The  licensee  shall  file  with  the  President  a  full  statement  of  the 
extent  of  the  use  and  enjoyment  of  the  license,  and  of  the  prices 
received  in  such  form  and  at  such  stated  periods  (at  least  annually) 
as  the  President  may  prescribe ;  and  the  licensee  shall  pay  at  such 
tii?ies  as  may  be  required  to  the  alien  property  custodian  not  to  ex- 
ceed five  per  centum  of  the  gross  sums  received  by  the  licensee  from 
the  sale  of  said  inventions  or  use  of  the  trade-mark,  print,  label  or 
copyrighted  matter,  or,  if  the  President  shall  so  order,  five  per  cen- 
tum of  the  value  of  the  use  of  such  inventions,  trade-marks,  prints, 
labels  or  copyrighted  matter  to  the  licensee  as  established  by  the 
President ;  and  sums  so  paid  shall  be  deposited  by  said  alien  prop- 
erty custodian  forthwith  in  the  Treasury  of  the  United  States  as 
a  trust  fund  for  the  said  licensee  and  for  the  owner  of  the  said  pat- 
ent, trade-mark,  print,  label  or  copyright  registration  as  hereinafter 
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rovided,  to  be  paid  from  the  Treasury  upon  order  of  the  court,  as 
rovided  in  subdivision  (f)  of  this  section,  or  upon  the  direction  of 
le  alien  property  custodian. 
;)  Same;    term;    cancellation. 

Unless  surrendered  or  terminated  as  provided  in  this  Act,  any 
cense  granted  hereunder  shall  continue  during  the  term  fixed  in 
le  license  or  in  the  absence  of  any  such  limitation  during  the  term 
[  the  patent,  trade-mark,  print,  label,  or  copyright  registration  un- 
er  which  it  is  granted.  Upon  violation  by  the  licensee  of  any  of 
le  provisions  of  this  Act,  or  of  the  conditions  of  the  license,  the 
resident  may,  after  due  notice  and  hearing,^  cancel  any  license 
ranted  by  him. 
)  Same;    suits  against  licensee. 

The  owner  of  any  patent,  trade-mark,  print,  label,  or  copyright 
nder  which  a  license  is  granted  hereunder  may,  after  the  end  of 
le  war  and  until  the  expiration  of  one  year  thereafter,  file  a  bill  in 
juity  against  the  licensee  in  the  district  court  of  the  United  States 
ir  the  district  in  which  the  said  licensee  resides,  or,  if  a  corpora- 
on,  in  which  it  has  its  principal  place  of  business  (to  which  suit  the 
reasurer  of  the  United  States  shall  be  made  a  party),  for  recov- 
7  from  the  said  licensee  for  all  use  and  enjoyment  of  the  said  pat- 
ited  invention,  trade-mark,  print,  label,  or  copyrighted  matter: 
rovided,  however,  That  whenever  suit  is  brought,  as  above,  no- 
ce  shall  be  filed  with,  the  alien  property  custodian  within  thirty 
lys  after  date  of  entry  of  suit :  Provided  further.  That  the  licensee 
lay  make  any  and  all  defenses  which  would  be  available  were  no 
:ense  granted.  The  court  on  due  proceedings  had  may  adjudge 
id  decree  to  the  said  owner  payment  of  a  reasonable  royalty.  The 
nount  of  said  Judgment  and  decree,  when  final,  shall  be  paid  on 
rder  of  the  court  to  the  owner  of  the  patent  from  the  fund  depos- 
ed by  the  licensee,  so  far  as  such  deposit  will  satisfy  said  judgment 
id  decree;  and  the  said  payment  shall  be  in  full  or  partial  satis- 
■ction  of  said  judgment  and  decree,  as  the  facts  may  appear;  and 
,  after  payment  of  all  such  judgments  and  decrees,  there  shall  re- 
lain  any  balance  of  said  deposit,  such, balance  shall  be  repaid  to 
le  licensee  on  order  of  the  alien  property  custodian.  If  no  suit  is 
rought  within  one  year  after  the  end  of  the  war,  or  no  notice  is 
led  as  above  required,  then  the  licensee  shall  not  be  liable  to  make 
ly  further  deposits,  and  all  funds  deposited  by  him  shall  be  re- 
lid  to  him  on  order  of  the  alien  property  custodian.  Upon  entry 
:  suit  and  notice  filed  as  above  required,  or  upon  repayment  of 
inds  as  above  provided,  the  liability  of  the  licensee  to  make  fur- 
ler  reports  to  the  President  shall  cease. 

If  suit  is  brought  as  above  provided,  the  court  may,  at  any  time, 
rminate  the  license,  and  may,  in  such  event,  issue  an  injunction 
I  restrain  the  licensee  from  infringement  thereafter,  or  the  court, 
.  case  the  licensee,  prior  to  suit,  shall  have  made  investment  of 
ipital  based  on  possession  of  the  license,  may  continue  the  license 
ir  such  period  and  upon  such  terms  and  with  such  royalties  as  it 
lall  find  to  be  just  and  reasonable. 

0  Restraining  infringement  of  patents  or  copyrights  by  enemy 
or  ally  of  enemy. 

Any  enemy,  or  ally  of  enemy,  may  institute  and  prosecute  suits 
.  equity  against  any  person  other  than  a  licensee  under  this  Act 

1  enjoin  infringement  of  letters  patent,  trade-mark,  print,  label, 
id  copyrights  in  the  United  States  owned  or  controlled  by  said 
lemy  or  ally  of  enemy,  in  the  same  manner  and  to  the  extent  that 
:  would  be  entitled  so  to  do  if  the  United  States  was  not  at  war: 
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Provided,  That  no  final  judgment  or  decree  shall  be  entered  in  favor 
of  such  enemy  or  ally  of  en^my  by  any  court  except  after  thirty 
days'  notice  to  the  alien  property  custodian.  Such  notice  shall  be 
in  writing  and  shall  be  served  in  the  same  manner  as  civil  process 
of  Federal  courts. 

(h)  Powers  of  attorney. 

All  powers  of  attorney  heretofore  or  hereafter  granted  by  an 
enemy  or  ally  of  enemy  to  any  person  within  the  United  States,  in 
so  far  as  they  may  be  requisite  to  the  performance  of  acts  author- 
ized in  subsections  (a)  and  (g)  of  this  section,  shall  be  valid. 

(i)  Keeping  secret  inventions. 

Whenever  the  publication  of  an  invention  by  the  granting  of  a 
patent  may,  in  the  opinion  of  the  President,  be  detrimental  to  the 
public  safety  or  defense,  or  may  assist  the  enemy  or  endanger  the 
successful  prosecution  of  the  war,  he  may  order  that  the  invention 
be  kept  secret  and  withhold  the  grant  of  a  patent  until  the  end  of 
the  war:  Provided,  That  the  invention  disclosed  in  the  application 
for  said  patent  may  be  held  abandoned  upon  it  being  established  be- 
fore or  by  the  Commissioner  of  Patents  that,  in  violation  of  said  or- 
der, said  invention  has  been  published  or  that  an  application  for  a 
patent  therefor  has  been  filed  in  any  other  country,  by  the  inventor 
or  his  assigns  or  legal  representatives,  without  the  consent  or  ap- 
proval of  the  commissioner  or  under  a  license  of  the  President. 

When  an  applicant  whose  patent  is  withheld  as  herein  provided 
and  who  faithfully  obeys  the  order  of  the  President  above  referred 
to  shall  tender  his  invention  to  the  Government  of  the  United  States 
for  its  use,  he  shall,  if  he  ultimately  receives  a  patent,  have  the  right 
to  suc'for  compensation  in  the  Court  of  Claims,  such  right  to  com- 
pensation to  begin  from  the  date  of  the  use  of  the  invention  by  the 
Government     (40  Stat.  420.) 

See  note  to  §  3115%a,  ante. 

The  above  provisions  (paragraph  1)  are  almost  identical  with  the  provisions 
of  Act  Oct  6,  1917,  c.  95,  entiUed  "An  act  to  prevent  the  publication  of  in- 
ventions by  the  grant  of  patents  that  might  be  detrimental  to  the  pabiic  safety 
or  convey  useful  information  to  the  enemy,  to  stimulate  invention,  and  pro- 
vide adequate  protection  to  owners  of  patents,  and  for  other  purposes,"  ex- 
cept that  the  act  above  cited  is,  by  its  terms,  made  applicable  during  any  time 
when  the  United  States  is  at  war,  whereas  these  provisions  maj-  be  regarded 
as  applicable  only  to  the  present  war.  Accordingly,  said  above  cited  act  is  also 
included  in  this  compilation,  and  is  set  forth  post,  under  Title  LX,  '^Patents, 
Trade-Marks,  and  Copyrights,'"  post,  §  9429a. 

The  President's  proclamation,  No.  1,372,  dated  May  24,  1917,  and  appar- 
ently issued  under  paragraph  b  of  the  above  section,  reads  as  follows,  after 
omitting  formal  portions: 

**Whereas,  the  laws  of  the  German  Empire  provide  that  letters  patent 
granted  or  issued  to  citizens  of  other  countries  shall  lapse  unless  certain  taxes, 
annuities  or  fees  are  paid  within  stated  periods; 

"And  whereas,  the  interests  of  the  citizens  of  the  United  States  in  such 
letters  patent  are  of  great  value,  so  that  it  is  important  that  such  payments 
should  be  made  in  order  to  preserve  their  rights; 

"Now,  therefore,  1,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  by  virtue  of  the  powers  vested  in  me  as  such,  hereby  declare  and  pro- 
claim that  citizens  of  the  United  States  owning  letters  patent  granted  or 
issued  by  the  German  Empire  are  hereby  authorized  and  permitted  to  make 
payment  of  any  tax,  annuity  or  fee  which  may  be  required  by  the  laws  of  the 
German  Empire  for  the  preservation  of  their  rights  in  such  letters  patent" 

Notes  of  Deoiaiona 


Infringement    suits    by    enemlss^— A 

sales  agent  of  a  German  subject  held 
not  the  real  plaintiff  in  patent  infringe- 
ment suit  brought  in  the  name  of  Ger- 
man subject,  and  proceedings  will  be 
suspended  during  the  war.  Stumpf  v. 
Schreiber  Brewing  Co.  (D.  C.  1917) 
242  Fed.  80. 
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On  the  declaration  of  a  state  of  war 
between  Germany  and  the  United 
States,  a  pending  suit  for  infringement 
by  partners,  who  then  became  alien  en- 
emies, some  resident  and  some  nonresi- 
dent, will  be  stayed  for  the  duration  of 
the  war.  Speidel  v.  N.  Barstow  Co.  (D. 
C.  1917)  243  Fed.  621. 
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3115Vif.  (Act  Oct.  6,  1917,  c.  106,  §  11.)  ImportationB  prohibited. 
Whenever  during  the  present  war  the  President  shall  find  that 
le  public  safety  so  requires  and  shall  make  proclamation  thereof 
shall  be  unlawful  to  import  into  the  United  States  from  any  couii- 
■y  named  in  such  proclamation  any  article  or  articles  mentioned  in 
ich  proclamation  except  at  such  time  or  times,  and  under  such 
■gulations  or  orders,  and  subject  to  such  limitations  and  excep- 
ons  as  the  President  shall  prescribe,  until  otherwise  ordered  by 
le  President  or  by  Congress:  Provided,  however.  That  no  prefer- 
ice  shall  be  given  to  the  ports  of  one  State  over  those  of  another. 
K)  Stat.  422.) 

Sk  note  to  |  SllS^a,  ante. 
FrDClamatiana  isBoed  nnder  thia  sectiOD: 
November  28.  1917,  aa  followa,  omittiDB  formal  portiona: 
"Now,  therefore.  I,  Woodrow  Wilaon,  President  of  tbe  Doited  Statea  of 
Ameries,  do  hereby  proFlaltn  to  all  whbm  it  may  concern  that  tbe  public 
aafety  reqmrea  Chat  the  following  articlea.  namely;  antimony,  antimODy  ore, 
or  any  chemical  extracted  therefrnm;  aabeatoe;  beana  of  all  kinds;  balata; 
burlap;  caator  seed,  castor  oil:  cotton;  chrome,  chrome  ore,  or  any  ferro- 
alloy or  chemical  extracted  therefrom;  cocoanut  oil;  cobalt,  cobalt  ore.  or 
any  ferro-alloy  or  cbemical  extracted  t  herefrom ;  copra;  industrial  diamonds; 
aU  ferro-alloys;  flai;  jrutta  joolatoDg;  gutta  percha;  gutta  siak;  hemp; 
hides  and  skioa;  Jute;  iridium;  laatber,  manRaneie.  roanKanese  ore,  or  any 
ferro-alloy  or  chemical  extracted  therefrom;,  mica,  molybdenum,  molybdenum 
ore,  or  any  ferro-alloy  or  chemical 'extracted  therefrom;  naioa  emery  and 
DaxoB  emery  ore;  nickel,  nickel  ore.  matte,  or  any  ferro-alloy  or  chemical  ex- 
tra.cted  therefrom;  sodium,  iHitasBluni,  or  calcium  nitrates;  optical  glass; 
palm  OH;  platinum;  plumbago;  pyrites;  rice;  rubber,  ran.  reclaimed,  waste 
or  scrap;  scheelite;  ahellac;  sisal;  soya  bean  oil;  Bpipg«4eisen;  augara;  tan- 
ning materiala;  tin  in  bura.  blocks,  pigs,  or  grain  or  granulated;  tin  ore  and 
tin  concentrates,  or  any  chemical  extracted  therefrom;  titanium,  tltaninm  ore, 
or  any  ferro-alloy  or  ctemioa!  eitracteii  therpfrom  ;  tobacco;  tungatea.  tmin- 
aten  ore,  or  any  ferro-alloy  or  chemical  extracted  therefrom;  vanadium,  vana- 
dium ore,  or  any  ferro-alloy  or  chemical  extracted  therefrom;  wheat  and 
wheat  flour;  wolframite;  or  wool,  shall  not.  from  and  after  the  date  of  this 
proclamation,  be  imported  Into  the  United  States  or  its  territorial  poBaessiona 
from  Abyssinia,  Afghanistan,  Albania,  Argentina,  Austria -Hungary.  Belgium, 
her  colonies,  possessions  and  protectorates.  Buliria.  Krnzil,  Bulgana.  ('hin:i. 
Chile.  Colombia,  Costa  Bica.  Cuba.  Denmark,  her  colonies,  possessions  and  pro- 
tectorates, Dominican  Republic,  Ecuador,  Egypt,  France,  her  colonies,  posses- 
sions and  protectorates,  Germany,  her  colonies,  possessions  and  protectorates. 
Great  Britain,  her  colonips.  possessiona  and  protectorates.  Greecp.  Guateniala. 
Haiti,  Honduras,  Italy,  her  colonies,  ponsessions  and  protectorates,  Japan. 
Liechtenstein.  Liberia,  Luxembourg.  Moiico.  Monaco,  Montenegro,  Morocco, 
Nepal,  The  Netherlands,  her  colonies,  possessiona  and  protectorates,  Nicara- 
gua. Norway,  Oman,  Panama,  Paraguay,  Persia.  Peru,  Portugal,  her  colonies. 
possessions  and  protectorates.  Rou mania,  Russia,  Salvador,  San  Marino, 
Serbia,  Siam,  Spain,  her  colonies,  posaessions  and  protectorates,  Sweden, 
Switzerland.  Turkey,  Uruguay,  or  Veneauela,  except  under  licenae  (ranted  by 
the  War  Trade  Board  in  accordance  with  regulations  or  orders  and  subject 
to  anch  limitations  and  exceptions  as  have  heretofore  been  made  or  shall 
hereafter  be  prescribed  in  pursuance  of  the  powers  conferred  by  said  Act  of 
October  6,  1817,  and  the  Executive  Order  of  October  12,  1917." 
February  14,  1918,  as  follows,  omitting  formal  portiona; 
"Whereas  the  President  has  herelofore  by  proclamation  dated  November 
28,  1917,  declared  certain  imports  in  time  of  war  unlawful,  and  the  President 
DOW  finds  that  the  public  safely  requires  that  such  proclamation  be  amended 
snd   supplemented  in  respect  to  the  articles  and  countries  hereiuafter   men- 

"Now,  therefore.  I.  Woodrow  Wilson,  President  of  the  United  States  of 
America,  do  hereby  proclaim  to  all  whom  it  may  concern  that  the  public  safe- 
ty requires  that  the  following  articles,  namely;  all  kinds  of  arms,  guns,  ammu- 
nition and  explosives,  machines  for  their  manufacture  or  repair,  component 
parts  thereof,  materials  or  Ingredients  used  in  their  manufacture,  and  all 
articles  necessary  or  convenient  for  their  use;  all  contrivances  for  or  means 
of  transportation  on  land  or  In  tbe  water  or  air.  machines  used  in  their  man- 
ufacture or  repair,  component  parts  thereof,  materials  or  iDgredients  used  in 
their  manufacture,  and  all  instruments,  articles  and  animals  necessary  or  con- 
venient for  their  use;  all  means  of  communication,  tools,  implements,  instru- 
ments, equipment,  maps,  pictures,  papers  and  other  articles,  machines  and 
documentB  uecsBsary   or  convenient  for  carrying  on   hostile   operations;    all 
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kinds  of  fuel,  food,  foodstuffs,  feed,  forage  and  clothing,  and  all  articles  and 
zntrterials  used  in  their  manufacture;  all  chemicals,  drugs,  dyestuffs  and  tan- 
ning materials;  cotton,  wool,  silk,  flax,  hemp,  jute,  sisal  and  other  fibers  and 
manufactures  thereof;  all  earths,  clay,  glass,  sand,  stone,  and  their  products; 
animals  of  every  kind,  their  products  and  deriyatiyes;  hides,  skins  and  manu- 
factures thereof;  all  non-edible  animal  and  vegetable  products;  all  machlnerj, 
tools,  dies,  plates,  and  apparatus,  and  materials  necessary  or  convenient  for 
their  manufacture;  medical,  surgical,  laboratory  and  sanitary  supplies  and 
equipment;  all  metals,  minerals,  mineral  oils,  ores,  and  all  derivatives  and 
manufactures  thereof;  paper  pulp,  books  and  all  printed  matter,  and  materials 
necessary  and  convenient  for  their  manufacture;  rubber,  gums,  rosins,  tars 
and  waxes,  their  products,  derivatives  and  substitutes,  and  all  articles  con- 
taining them;  wood  and  wood  manufactures;  coffee,  cocoa,  tea  and  spices; 
wines,  spirits,  mineral  waters  and  beverages;  and  aU  other  articles  of  any 
kind  whatsoever,  shall  not,  on  and  after  the  sixteenth  day  of  February,  in  the 
year  One  Thousand  Nine  Hundred  and  Eighteen,  be  imported  into  the  United 
States  or  its  territorial  possessions  from  Abyssinia,  Afghanistan,  Albania, 
Argentina,  Austria-Hungary,  Belgium,  her  colonies,  possessions  and  protec- 
torates, Bolivia,  Brazil,  Bulgaria;  China,  Chile,  Colombia,  Costa  Rica,  Cuba. 
Denmark,  her  colonies,  possessions  and  protectorates,  Dominican  Republic, 
Ecuador,  Egypt,  France,  her  colonies,  possessions  and  protectorates,  Ger- 
many, her  colonies,  possessions  and  protectorates.  Great  Britain,  her  colonies, 
possessions  and  protectorates,  Greece,  Guatemala,  Haiti,  Honduras,  Italy,  her 
colonies,  possessions  and  protectorates,  Japan,  Liechtenstein,  Liberia,  Luxem- 
bourg, Mexico,  Monaco,  Montenegro,  Morocco,  Nepal,  The  Netherlands,  her 
colonies,  possessions  and  protectorates,  Nicaragua,  Norway,  Oman,  Panama, 
Paraguay,  Persia,  Peru,  Portugal,  her  colonies,  possessions  and  protectorates, 
Roumania,  Russia,  Salvador,  San  Marino,  Serbia,  Siam,  Spain,  her  colonies, 
possessions  and  protectorates,  Sweden,  Switzerland,  Turkey,  Uruguay,  or 
Venezuela,  except  under  license  granted  in  accordance  with  regulations  or 
orders  and  subject  to  such  limitations  and  exceptions  as  have  heretofore  been, 
or  shall  hereafter  be  prescribed  in  pursuance  of  the  powers  conferred  by  said 
Act  of  October  6,  1917.  The  said  proclamation  of  November  28,  1917.  and 
paragraph  IH  of  the  executive  order  of  October  12,  1917,  are  hereby  confirm- 
ed and  continued  and  all  rules  and  regulations  heretofore  made  in  connection 
therewith  or  in  pursuance  thereof  are  likewise  hereby  confirmed  and  continued 
and  made  applicable  to  this  proclamation." 

Notes  of  Deoisioiui 


Constitutionality^— For  cases  involv- 
ing power  to  regulate  imports,  see 
U.  S.  Comp.  St.  1916,  p.  13258,  note. 

Brolap  V,  U.  S.  (1915)  35  Sup.  Ct. 
285.  236  U.  S.  216.  59  L.  Ed.  544,  and 
U.  S.  V.  Yee  Fing  (D.  C.  1915)  222 
Fed.  154,  hold  that  U.  S.  Comp.  St 
1916,  §§  8800,  8801.  prohibiting  opium 
importations,  are  valid. 

For  cases  involving  validity  of  dele- 
gation of  power  to  President,  see  notes* 
under  §  3115^c,  ante.    See,  also,  notes 
under  §  3115  VaJ,  post 

Importations^— Under  the  noninter- 
course  law  of  March  1,  1809,  making  it 
unlawful  to  import  into  the  United 
States  any  merchandise  from  any  port 
or  place  situated  in  Great  Britain,  or 
in  any  of  the  colonies  or  dependencies 
of  Great  Britain,  a  vessel  bad  no  right 
to  come  into  the  waters  of  the  United 
States  to  inquire  whether  she  might 
land  her  cargo.  The  Penobscot  v.  U. 
S.  (1813)  11  U.  S.  (7  Cranch)  356,  3 
L.  Ed.  369. 

Under  the  nonintercourse  act  of 
1809,  a  vessel  sailing  from  Great  Brit- 
ain, w^ithout  a  knowledge  of  the  war, 
had  a  right  to  lay  off  the  coast  of  the 
United  States  to  receive  instructions 
from  her  owners,  in  New  York,  and, 
if  necessary,  to  drop  anchor,  and 
in  case  of  a  storm,  to  make  harbor; 
and  if  prevented,  by  a  mutiny  ol  her 
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crew,  from  putting  out  to  sea  again, 
might  wait  in  the  waters  of  the  United 
States  for  orders.  The  Fanny  (1815) 
13  U.  S.  (9  Cranch)  181,  3  L.  Ed.  698. 

If  articles,  the  importation  of  which 
is  forbidden,  were  taken  on  board  with 
the  intention  of  importing  them,  and 
with  the  owner's  or  master's  knowl- 
edge, the  vessel  is  forfeited,  under  Act 
March  1,  1809,  whether  she  be  forced 
into  port  by  stress  of  weather  or  not; 
and  even  if  no  such  intention  existed  at 
the  time  of  loading,  the  same  conse- 
quence will  attach  to  the  goods,  if  it 
shall  appear  that  the  coming  in  of  the 
vessel  was  voluntary  on  the  part  of  the 
master;  for  the  necessity  which  will 
excuse  a  violation  of  nonimportation 
laws  must  be  urgent,  and  proceed  from 
such  a  state  of  things  as  may  be  sup- 
posed to  produce  on  the  mind  of  a  skill- 
ful mariner  a  well-grounded  fear  of 
the  lofis  of  vessel  and  cargo,  or  of  the 
lives  of  the  crew.  The  New  York 
(1818)  16  U.  S.  (3  Wheat)  59,  4  L.  Ed. 
333. 

Nonintercourse  Act  April  18,  1818,  c. 
65,  prohibited  the  coming  of  British 
vessels  to  the  ports  of  the  United  States 
from  a  British  port  closed  against  the 
commerce  of  the  United  States,  either 
directly  or  through  an  open  British 
port;  but  it  did  not  prohibit  the  com- 
ing of  such  vessels  from  a  closed  Brit- 
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port  throngb  k  foreign  port  not 
tish,  where  tbe  continuity  of  the 
Bge  was  fairl7  broken.  Tile  Pitt 
23)  21  V.  S.  (8  Wheat)  371,  6  U 

639.  ' 

'  a  BritJBh  ship  come  from  a  foreign 
t.  not  BritJBb.  to  a  port  of  the  Unit- 
State^.  the  coDtiuuitr  of  the  voyage 
ot  broken,  and  Ibe  veBsel  it  not  lia- 

to  lorfeitare,  under  Act  April  18, 
S.  c.  65,  bj  toQching  at  an  inter- 
linte  British  closed  port,  from  ne- 
:ity  and  in  order  to  get  proTisions, 
!iout    trading    there.    Tbe    Frances 

Eliia  (1823)  21  D.  S.  (8  Wheat.) 
,  5  L.  Ed.  645. 

nder  Act  Feb.  9.  1909  (D,  S,  Comp. 
1916,  i  8SO0),  prohibiting  the  Im- 
Latiou  of  opium,  the  oGFense  is 
mitted  when  opium  Is  brought 
iln  the  territorial  limits  of  the 
ted  States,  although  not  landed 
a  tbe  «hip  or  carried  across  the 
loms  lines.  tJ.  8.  T.  Camiuata  <D. 
1912)  194  Fed.  903. 
be  mere  coming  Into  port  without 
iklog  bulk  is  prima  facie  evidence 
ui  importatioD:  and  If  a  vessel  Tol- 
irily  arrive  at  her  port  of  destina- 
.  with  a  cargo,  it  constitutes  in 
It  of  law  an  importatioD  under  Act 
ch  1,  1809,  c  91  <2  Stat.  S29),  and 
biih  goods  pnt  on  board  a  vessel 
1  intent  to  import  them  into  the 
ted  States,  are  forfeited,  under  this 

whether  the  owner  intended  there- 
:o  violate  it  or  not;   but  au  Involun- 
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tary  arrival  by  streBS  of  weather  doet 
Dot  constitute  an  importation.  The 
Boston  (C.  C.  1812)  Fed.  Cos.  No. 
1,670;  The  Mary  (0.  C.  1812)  Fed. 
Caa.  No.  9,163. 

Tbe  arrival  of  a  vessel  within  the 
Chesapeake  Bay  tot  tbe  purpose  of 
procuring  a  pilot  in  anticipation  of  a 
storm  1b  sufficient  to  subject  ber  to 
forfeiture  under  tbe  noniotercourBe 
lawB.  In  such  case  the  vessel  is  not 
within  the  exception  ot  vessels  "forc- 
ed in  by  distress  or  t>y  dangers  of  the 
sea."  Thomson  v.  TJ.  S.  (C.  G.  1820) 
Fed.  CsB.  No.  13,985. 

An  set  allowing  drawbacks  upon  the 
exportation  of  articles  manufactDred 
from  "imported"  materials  include 
goodB  brought  into  the  United  States 
from  the  Philippine  Islands,  although 
those  islands  sre  not  a  foreign  country. 
(1907)   26  Op.  Atty.  Gen,  S55. 

Act  Feb.  fl,  "1909  (U.  8.  Comp.  St. 
1916,  i  8801),  prohibiting  the  importa- 
tion of  opium,  la  not  violated  by  bring- 
ing opium  into  a  port  of  the  United 
States  from  a  foreign  country  on  one 
vessel  and  transferring  it  to  another 
vessel  tor  immediate  transportation  to 
a  foreign  destination.  (1909)  27  Op. 
Atty.  Gen.  440. 

See,  also,  notes  under  f  3115Viaa, 
ante,  and  {  7678b,  post. 

Preferenoes  to  portal-See  U.  S. 
Comp.  Stats.  1916,  Const,  art  1,  |  9. 
d.  0,  p.  13!S43,  and  notes  thereunder. 


llSVaff.  (Act  Oct.  6,  1917,  c.  106,  §  12,  as  amended.  Act  March 
28,  1918,  c.  28.  §  1.)  Property  transferred  to  alien  property 
custodian. 
W\  moneys  (including  checks  and  drafts  payable  on  demand) 
d  to  or  received  by  the  alien  property  custodian  pursuant  to  this 
t  shall  be  deposited  forthwith  in  the  Treasury  of  the  United 
tes,  and  may  be  invested  and  reinvested  by  the  Secretary  of  the 
:asury  in  United  States  bonds  or  United  States  certificates  of 
ebtedness,  under  such  rules  and  regulations  as  the  President 
11  prescribe  for  such  deposit,  investment,  and  sale  of  securities; 
I  as  soon  after  the  end  of  the  war  as  the  President  shall  deem 
cticable,  such  securities  shall  be  sold  and  the  proceeds  deposited 
he  Treasury. 

ill  other  property  of  an  enemy,  or  ally  of  enemy,  conveyed,  trans- 
■ed,  assigned,  delivered,  or  paid  to  the  alien  property  custodian 
eunder  shall  be  safely  held  and  administered  by  him  except  as 
einafter  provided;  and  the  President  is  authorized  to  designate 
i  depositary,  or  depositaries,  of  property  of  an  enemy  or  ally  of 
my,  any  bank,  or  banks,  or  trust  company,  or  trust  companies, 
jther  suitable  depositary  or  depositaries,  located  and  doing  busi- 
s  in  the  United  States.  The  alien  property  custodian  may  de- 
it  with  such  designated  depositary  or  depositaries,  or  with  the 
retary  of  the  Treasury,  any  stocks,  bonds,  notes,  time  drafts, 
e  bills  of  exchange,  or  other  securities,  or  property  (except  mon- 
or  checks  or  drafts  payable  on  demand  which  are  required  to  be 
losited  with  the  .Secretary  of  the  Treasury)  and  such  depositary 
depositaries  shall  be  authorized  and  empowered  to  collect  any 
idends  or  interest  or  income  that  may  become  due  and  any  ma- 
ing  obligations  held  for  the  account  of  such  custodian.     Any 
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moneys  collected  on  said  account  shall  be  paid  and  deposited  forth- 
with by  said  depositary  or  by  the  alien  property  custodian  into  the 
Treasury  of  the  United  States  as  hereinbefore  provided. 

The  President  shall  require  all  such  designated  depositaries  to 
execute  and  file  bonds  sufficient  in  his  judgment  to  protect  prop- 
erty on  deposit,  such  bonds  to  be  conditioned  as  he  may  direct. 

The  alien  property  custodian  shall  be  vested  with  all  of  the 
powers  of  a  common-law  trustee  in  respect  of  all  property,  other 
than  money,  which  has  been  or  shall  be,  or  which  has  been  or  shall 
be  required  to  be,  conveyed,  transferred,  assigned,  delivered,  or 
paid  over  to  him  in  pursuance  of  the  provisions  of  this  Act,  and,  in 
addition  thereto,  acting  under  the  supervision  and  direction  of  the 
President,  and  under  .such  rules  apd  regulations  as  the  President 
shall  prescribe,  shall  have  power  to  manage  such  property  and  do 
any  act  or  things  in  respect  thereof  or  make  any  disposition  thereof 
or  of  any  part  thereof,  by  sale  or  otherwise,  and  exercise  any  rights 
or  powers  which  may  be  or  become  appurtenant  thereto  or  to  the 
ownership  thereof  in  like  manner  as  though  he  were  the  absolute 
owner  thereof:  •  Provided,  That  any  property  sold  under  this  Act, 
except  when  sold  to  the  United  States,  shall  be  sold  only  to  Ameri- 
can citizens,  at  public  sale  to  the  highest  bidder,  after  public  ad- 
vertisement of  time  and  place  of  sale  which  shall  be  where  the 
property  or  a  major  portion  thereof  is  situated,  unless  the  Presi- 
dent stating  the  reasons  therefor,  in  the  public  interest  shall  other- 
wise determine :  Provided  further,  That  when  sold  at  public  sale, 
the  alien  property  custodian  upon  the  order  of  the  President  stat- 
ing the  reasons  therefor,  shall  have  the  right  to  reject  all  bids  and 
resell  such  property  at  public  sale  or  otherwise  as  the  President 
may  direct.  Any  person  purchasing  property  from  the  alien  prop- 
erty custodian  for  an  undisclosed  principal,  or  for  re-sale  to  a  per- 
son not  a  citizen  of  the  United  States,  or  for  the  benefit  of  a  per- 
son not  a  citizep  of  the  United  States,  shall  be  guilty  of  a  misde- 
meanor, and,  upon  conviction,  shall  be  subject  to  a  fine  of  not  more 
than  $10,000,  or  imprisonment  for  not  more  than  ten  years,  or  both, 
and  the  property  shall  be  forfeited  to  the  Unittd  States.  It  shall 
be  the  duty  of  every  corporation  incorporated  within  the  United 
States  and  every  unincorporated  association,  or  company,  or  trus- 
tee, or  trustees  within  the  United  States  issuing  shares  or  certifi- 
cates representing  beneficial  interests  to  transfer  such  shares  or 
.certificates  upon  its,  his,  or  their  books  into  the  name  of  the  alien 
property  custodian  upon  demand,  accompanied  by  the  presentation 
of  the  certificates  which  represent  such  shares  or  beneficial  inter- 
ests. The  alien  property  custodian  shall  forthwith  deposit  in  the 
Treasury  of  the  United  States,  as  hereinbefore  provided,  the  pro- 
ceeds of  any  such  property  or  rights  so  sold  by  him. 

Any  money  or  property  required  or  authorized  by  the  provisions 
of  this  Act  to  be  paid,  conveyed,  transferred,  assigned,  or  delivered 
to  the  alien  property  custodian  shall,  if  said  custodian  shall  so  di- 
rect by  written  order,  be  paid,  conveyed,  transferred,  assigned,  or 
delivered  to  the  Treasurer  of  the  United  States  with  the  same  ef- 
fect as  if  to  the  alien  property  custodian. 

After  the  end  of  the  war  any  claim  of  any  enemy  or  of  an  ally  of 
enemy  to  any  money  or  other  property  received  and  held  by  the 
alien  property  custodian  or  deposited  in  the  United  States  Treas- 
ury, shall  be  settled  as  Congress  shall  direct:  Provided,  however, 
That  on  order  of  the  President  as  set  forth  in  section  nine  hereof, 
or  of  the  court,  as  set  forth  in  sections  nine  and  ten  hereof,  the  alien 
property  custodian  or  the  Treasurer  of  the  United  States,  as  the  case 
may  be,  shall  forthwith  convey,  transfer,  assign,  and  pay  to  the 
person  to  whom  the  President  shall  so  order,  or  in  whose  behalf  the 
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urt  shall  enter  final  judgment  or  decree,  any  property  of  an  enemy 
ally  of  enemy  held  by  said  custodian  or  by  said  Treasurer,  so 
■  as  may  be  necessary  to  comply  with  said  order  of  the  President 
said  final  judgment  or  decree  of  the  court:  And  provided  fur- 
er,  That  the  Treasurer  of  the  United  States,  on  order  of  the  alien 
aperty  custodian  shall,  as  provided  in  section  ten  hereof,  repay  to 
;  licensee  any  funds  deposited  by  said  licensee.     (40  Stat.  423, 

See  note  to  }  3115^ia.  ante. 

The  smendmeDt  ot  this  section  b?  Act  March  28, 1918,  c.  28,  |  3,  cited  above, 
chauKed  the  fourth  paragrapb  thereof  to  read  bh  get  forth  here.  As  originally 
enacted  sold  parain'aph  read  bb  follows;  > 

"The  alien  property  custodian  shall  be  Tested  with  all  of  the  powers  of  B 
eommoD-law  trustee  in  respect  of  all  property,  other  tbon  money,  which  shall 
come  into  his  possession  in  pursuance  of  the  p'roTisions  of  this  Act.  and,  act- 
ing nnder  the  supervision  and  direction  of  the  President,  and  twder  euch  rules 
and  regulations  as  the  President  shall  prescribe,  may  manage  such  property 
and  do  any  act  or  things  in  rexpect  thereof  or  make  any  disposition  thereof 
or  of  any  part  thereof,  by  sale  or  othcmise,  and  exercise  any  rights  which 
may  he  or  become  appurtenant  thereto  or  to  the  ownership  thereof,  if  and 
when  neocBaary  to  preyent  waste  and  iirotect  Buch  property  and  to  the  end 
that  the  interests  of  the  United  States  in  such  property  and  rights  or  of  such 
peraon  as  may  nltimately  become  entitled  thereto,  or  to  the  proceeds  there<tf. 
may  be  preserved  and  safeguanled.  It  shall  be  the  duty  of  every  corporation 
incorporated  within  the  l.'nitcd  States  and  every  unincorporated  aseociation, 
or  company,  or  trustee,  or  truFteca  within  the  United  States  issuing  shares  or 
certiEcBtes  representing  beneficial  interests  to  transfer  sucb  sbaree  or  certifi- 
cates upon  its.  bis  or  tbeir  books  into  the  name  of  the  alien  property  custodian 
upon  demand,  accompanied  by  the  presentation  of  the  certilicates  which  rcpre- 
■ent  such  shares  or  beneficial  interests.  The  alien  property  custodian  shall 
forthwith  deposit  in  tbe  Treasury  of  the  United  States,  as  hereinbefore  provid- 
ed, the  proceeds  of  any  such  property  or  rights  bo  Bold  by  him." 

lUSi/afff.  (Act  July  1,  1918.  c.  113,  §  I.)    Taxes  on  property  held 

by  alien  property  custodian. 
Ml  taxes  heretofore  or  hereafter  lawfully  assessed  by  any  body 
itic  against  money  or  other  property  held  by  the  alien  property 
itodian  shall  be  paid  out  of  such  money  or  other  property,  and  if 
Lt  be  insufficient,  shall  be  charged  thereto  and  paid  out  of  any 
ler  moneys  or  properties  required  from  the  same  enemy  or  ally  of 
;my.     (40  Stat.  646.) 

This  section  was  a  provision  of  the  sundry  civil  appropriation  act  for  tbe 
fiscal  year  1919,  cited  above. 

llSVgg.  (Act  Oct.  6,  1917,  c.  106,  §  13.)     Sutements  by  masters 

of  vessels  and  owners  of  cargoes  before  granting  clearances. 
During  the  present  war,  in  addition  to  the  facts  required  by  sec- 
ns  forty-one  hundred  and  ninety-seven,  forty-one  hundred  and 
lety-eight,  and  forty-two  hundred  of  the  Revised  Statutes,  as 
ended  by  the  Act  of  June  fifteenth,  nineteen  hundred  and  sev- 
:een,  to  be  set  out  in  the  master's  and  shipper's  manifests  before 
arance  will  be  issued  to  vessels  bound  to  foreign  ports,  the  mas- 
or  person  in  charge  of  any  vessel,  before  departure  of  such  ves- 
from  port,  shall  deliver  to  the  collector  of  customs  of  the  dis- 
:t  wherein  such  vessel  is  located  a  statement  duly  verified  by  oath 
it  the  cargo  is  not  shipped  or  to  be  delivered  in  violation  of  this 
t,  and  the  owners,  shippers,  or  consignors  of  the  cargo  of  such 
isels  shall  in  like  manner  deliver  to  the  collector  like  statement 
der  oath  as  to  the  cargo  or  the  parts  thereof  laden  or  shipped  by 
;m,  respectively,  which  statement  shall  contain  also  the  names 
i  addresses  of  the  actual  consignees  of  the  cargo,  or  if  the  ship- 
nt  is  made  to  a  bank  or  other  broker,  factor,  or  agent,  the  names 
1  addresses  of  the  persons  who  are  the  actual  consignees  on  whose 
■ount  the  shipment  is  made.  The  master  or  person  in  control  of 
'vessel  shall,  on  reaching  port  of  destination  of  any  of  the  cargo, 
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deliver  a  copy  of  the  manifest  and  of  the  said  master's,  owner's, 
shipper's,  or  consignor's  statement  to  the  American  consular  offi- 
cer of  the  district  in  which  the  cargo  is  unladen.    (40  Stat.  424.) 
See  note  to  §  3li5%a,  ante.  '  ' 

§  3115i/2gg.  (Act  Oct  6,  1917,  a  106,  §  14.)  Same;  refusal  of 
clearance ;  reports  of  gold  or  silver  coin  in  cargoes  for  export 

During  the  present  war,  whenever  there  is  reasonable  cause  to 
believe  that  the  manifest  or  the  additional  statements  under  oath 
required  by  the  preceding  section  are  false  or  that  any  vessel,  do- 
mestic or  foreign,  is  about  to  carry  out  of  the  United  States  any 
property  to  or  for  the  account  or  benefit  of  an  enemy,  or  ally  of 
enemy,  or  any  property  or  person  whose  export,  taking  out,  or 
transport  will  be  in  violation  of  law,  the  collector  of  customs  for 
the  district  in  which  such  vessel  is  located  is  hereby  authorized  and 
empowered  subject  to  review  by  the  President  to  refuse  clearance 
to  any  such  vessel,  domestic  or  foreign,  for  which  clearance  is  re- 
quired by  law,  and  by  formal  notice  served  upon  the  owners,  mas- 
ter, or  person  or  persons  in  command  or  charge  of  any  domestic 
vessel  for  which  clearance  is  not  required  by  law,  to  forbid  the  de- 
parture of  such  vessel  from  the  port,  and  it  shall  thereupon  be  un- 
lawful for  such  vessel  to  depart. 

The  collector  of  customs  shall,  during  the  present  war,  in  each 
case  report  to  the  President  the  amount  of  gold  or  silver  coin  or 
bullion  or  other  moneys  of  the  United  States  contained  in  any  cargo 
intended  for  export.  Such  report  shall  include  the  names  and  ad- 
dresses of  the  consignors  and  consignees,  together  with  any  facts 
known  to  the  collector  with  reference  to  such  shipment  and  par- 
ticularly those  which  may  indicate  that  such  gold  or  silver  coin  or 
bullion  or  moneys  of  the  United  States  may  be  intended  for  deliv- 
ery or  may  be  delivered,  directly  or  indirectly,  to  an  enemy  or  an 
ally  of  enemy.    (40  Stat.  424.) 

See  note  to  |  3115^  a,  ante.  is  seized  before  she  has  actually  gone 

"Reasonable  cause."— See  note  under  out  of  port,  it  is  not  a  departure  from 

f  3115%b,  ante.  the    port,    within    Supplementary  Em- 

<ii#        ■ »    A  u     4.      --    1,^1^  bargo  Act  Jan.  0,  1808,  |  3  (2  Stats. 

"VesMl."-An    open    boat   was    held  ^^^     ^^  Sloop  Active  (1812)  U  U. 

?2oA*  ??^«.'''/ro^  ^^"^^^^^^Z.^'  S-  (7  Cranch)  100,  3  L.  Ed.  282. 

}loo   ?^  ^t\  ^!i\  ^^  t^'J^  ^J'  A  departure  from  any   place  within 

1823     3   Stat   740),   prohibitmg   com-  ^^^  jurisdictional  limits  of  the  United 

mercial   intercourse   from    the   British  g^^^^    although  not  a  port,  is  within 

JoooTt  F'^'  \^^tl^^  i^' '  the  provisions  of  the  embargo  act  of 

1828)   Fed.  Cas    No    15,967    affirming      ^^  ^        ^^   ^  ^  ^^  g^^^  ^^^^   j^. 

^.PSo^^tV  i^-  A  ^^  R^  WP  r^^^{  ^o^^e  ai  embargo  on  ships  withiil  the 

10,549;  U.S.  V.  Open  Boat  (C.  a  1829)  ..p^^s     and    places"     of    the    United 

Fed.  Cas.  No.  15,968.  States,    etc.    The    Ann    (O.    C.   1812) 

Departure.— Where    a    vessel   leaves  Fed.  Cas.  No.  397. 
the  wharf  with  intent  to  go  to  sea,  and 

/ 

§  3115i/2h.  (Act  July  1,  1918,  c.  113,  §  1.)     Appropriation  for  ex- 
penses. 

For  expenses  of  the  alien  property  custodian  authorized  by  the  Act 
entitled  "An  Act  to  define,  regulate,  and  punish  trading  with  the  enemy, 
and  for  other  purposes,'*  approved  October  sixth,  nineteen  hundred  and 
seventeen,  including  personal  and  other  services  and  rental  of  quarters 
in  the  District  of  Columbia  and  elsewhere,  per  diem  allowances  in  lieu 
of  subsistence  not  exceeding  $4,  traveling  expenses,  printing  and  bind- 
ing, law  books,  books  of  reference  and  periodicals,  supplies  and  equip- 
ment, and  maintenance,  repair,  and  operation  of  motor-propelled  pas- 
senger-carrying vehicles,  $900,000.    (40  Stat.  645.) 

This  section  was  a  provision  of  the  sundry  civil  appropriation  act  for  tht 
fiscal  year  1919,  cited  above. 
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illSVshh.  (Act  Oct  6,  1917,  c.  106,  §  16.)     Offenses;    punish- 
ment;   forfeitures  of  property. 

Vhoever  shall  willfully  violate  any  of  the  provisions  of  this  Act 
of  any  license,  rule,  or  regulation  issued  thereunder,  and  who- 
T  shall  willfully  violate,  neglect,  or  refuse  to  comply  with  any 
ler  of  the  President  issued  in  compliance  with  the  provisions  of 
3  Act  shall,  upon  conviction,  be  fined  not  more  than  $10,000,  or, 
natural  person,  imprisoned  for  not  more  than  ten  years,  or  both ; 
1  the  officer,  director,  or  agent  of  any  corporation  who  knowingly 
ticipates  in  such  violation  shall  be  punished  by  a  like  fine,  im- 
sonment,  oi*  both,  and  any  property,  funds,  securities,  papers,  or 
cr  articles  or  documents,  or  any  vessel,  together  with  her  tackle, 
larel,  furniture,  and  equipment,  concerned  in  such  violation  shall 
forfeited  to  the  United  States.  (W  Stat  425.) 
■e  note  to  i  31151^,  sate, 
nowledga  or  Illegal  purpoM.— In  4 
■  of  sailiog  under  an  eaemr'a  li- 
te, or  of  tradiDK  with  the  enemy, 
kaowledgs  o(  tbe  agent  will  affect 
principal,  even  if,  in  reality,  he  be 
iraot  of  tte  fart.  The  Hiram 
16)  14  U.  S.  (1  Wheat)  440,  4  L. 


131. 

I  tbe  caae  of  a  veisel  aeiied  as  prize 
resaoa  o(  her  having  violated  a 
kade,  or  been  aied  b;  the  enemy 
warlike  purpoaea,  it  is  of  no  ponae- 
ice  that  she  was  so  employed  with- 

the  knowledge  or  spprobatioa  of 
owner.  The  Napoleon  (D.  C.  1863) 
.  Cas.  No.   10.01S. 

the  owner  of  a  Teasel  places  it  un- 

the  control  of  a  master  who  per- 
1  it  to  carry  under  false  papers 
Taband  goods  ostensibly  destined 
a  neutral  port,  but  in  reality  going 

port  of  tbe  enemy,  It  is  subject  to 
eiture  as  prize  of  war;  and  it  makes 
liEference  that  tbe  intention  of  such 
er  is  innocent;  for  the  master  is 
ad  to  know  tbe  contents  of  bis  car- 
and  cannot  be  permitted  to  aver  his 
I  ranee  ot  the  contents  of  contraband 
iiges  on  board  of  his  vessel.  The 
•rhoBf  <D.  C,  1863)  Fed.  Cas.  No. 
24:  The  Springbok  ID.  C.  1863) 
.  Caa.  No.  13,204,  modified  (1866) 
0.   8.   (5  Wall.)   1,   18  L.   Ed.  480. 

see  The  Shark  (D.  C.  1S02)  Fed. 
.  No.   12,708. 

:ie  veasel  is  anbject  to  condemnation 
re.  with  tbe  maater's  knowledge,  it 
Bed  to  carry  to  an  intermediate  port 
iraband  of  war  for  transshipment  to 
enemy  country.  The  Stephen  Hart 
C.  1803)  Fed.  Cas.  No.  13,364,  af- 
ed  (1805)  70  U.  S.  (3  Wall.)  559,  IS 
Ed.  220. 

forfeiture  of  the  abip  la  incnrred 
her  viotatiou  of  tbe  embargo  laws, 
ther  with  or  without  the  authority 
Jie  owner.  Tbe  vessel  speaks  and 
I  by  the  master,  and  botb  she  aud 
owner  are  bound  by  bis  acta.  V.  S. 
"be  Little  Chaclea  (C.  C.  1818)  Fed. 
.  No.  15,012. 

ilzurai.— Act  July  13,  18G1  CO.  8. 
ip.  St.  1916,  tl  10143,  10146),  la  to 
conatrued  as  positively  pTobibiting 


citiiene  or  reeidenta  alike  In  the  loyal 
and  insurrectionary  state  a  from  all 
commercial  intercourse  and  dealing 
with  a  view  to  reciprocity  of  gains,  or 
In  maiufeatation  of  feelings  of  amity 
and  aid  toward  each  other,  whether  in 
acta  of  material  support  or  friendly  en- 
couragement to  the  enemy.  Property 
intended  to  be  naed  to  theae  ends  and 
the  vehicle  employed  to  convey  It,  ei- 
ther gratuitously  or  for  profit,  are  alike 
subject  to  confiscation.  The  absolute 
culpability  of  the  property  is  independ- 
ent of  all  queations  of  contraband  or 
blockade,  or  of  the  intrinsic  value  or 
adaptation  to  belligerent  uaea  of  tbe  ar- 
ticles to  be  Interchanged,  of  tbe  degree 
of  progress  made  in  completing  tbe  ob- 
ject of  tbe  parties.  U.  8.  v.  Tbe  Josie 
(D.  C.  18G4)  Fed.  Caa.  No.  lS,498a. 

—  Fishing  vessels.— Coast  fiahing 
veaaela  are  ordinarily  exempt  from  cap- 
ture as  priaes.  The  Paqtjete  Habana 
(1889)  175  U.  8.  677,  20  Sup.  OL  200, 
44  L.  Ed.  320. 

Who     may     mIi«i— At    common 

law,  any  peraon  may,  at  bia  peril,  seize 
for  a  forfeiture  to  the  government:  and 
if  the  government  adopt  his  seizure, 
and  the  property  is  comlemned,  he  will 
be  completely  justified.  Gelston  v. 
Uoyt  (1818)  3  Wheat.  246,  310,  4  L. 
Ed.  381:  The  Caledonian  (1819)  17  U. 
a.  (4  Wheat.)  100.  4  L.  Ed.  523;  Car- 
rington  et  al.  v.  Merchanta'  Insurance 
Co.  (1834)  8  Pet.  405,  8  L.  Ed.  1021. 

In  1864  tbe  rebel  steamer  Florida 
was  captured  at  Babia,  Brazil,  by  tbe 
United  States  steamer  Wacbuaett,  and 
brought  thence  to  Hampton  Road  a, 
where  by  a  collision  she  waa  sunk. 
The  United  States  disavowed  the  act  ot 
the  captain  of  the  Wachusett  in  making 
the  capture.  He  Ubeled  the  Florida  aa 
a  prize  of  war.  Held,  that  the  libel 
was  properly  dismissed.  The  Florida 
(1879)  101  U.  S.  37.  25  L.  Ed.  898. 

The  libeling  by  the  United  Statea  of 
a  prize  captured  by  a  trsuaport  in  its 
service,  but  not  a  commissioned  ship  of 
war.  is  equivalent  to  an  original  Beiz- 
nre  by  the  government,  and  is  an  af- 
firmance of  the  capture.  The  Emma 
(D.  C.  1863)  Fed.  Cas.  No.  4,40L 
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TImi  of  selzura.^A  vessel  which 

had  proceeded  to  a  foreign,  port  con- 
trary to  the  embargo  act  of  January  9, 
1808,  wks  liable  to«be  seized  upon  her 
return.  The  Eliia  (1812)  11  U.  S.  (7 
Cranch)  113,  3  L.  Ed.  286. 

By  Act  April  25,  1808,  c.  66,  S  11, 
the  collector  had  no  right  to  detain  a 
vessel  and  cargo,  after  her  arrival  at 
her  port  of  destination,  under  a  sus- 
picion that  she  intended  to  violate  the 
embargo;  nor  could  such  detention  be 
justified  by  instructions  from  the  secre- 
tary of  the  treasury,  nor  by  the  con- 
firmation of  the  president.  Otis  v.  Ba- 
con (1813)  11  U.  S.  (7  Cranch)  589,  3 
L.  Ed.  448. 

An  American  vessel  carrying  a  cargo 
from  St.  Petersburg  to  London  after 
declaration  of  war  against  Engfand  is 
subject  to  capture  and  forfeiture  as  a 
prize  after  discharging  such  cargo  and 
on  her  way  to  America.  The  Joseph 
(1814)  8  Cranch,  451,  3  L.  Ed.  621. 

If  a  vessel,  not  actually  arriving  at 
her  port  of  original  destination,  excites 
an  honest  suspicion  in  the  mind  of  the 
collector  that  her  demand  of  a  permit 
to  land  is  merely  colorable,  this  is  not  a 
termination  of  a  voyage  so  as  to  pre- 
clude the  right  of  detention.  Otis  v. 
Walter  (1821)  19  U.  S.  (6  Wheat.)  583, 
5  L.  Ed.  336. 

A  vessel  ^violating  a  blockade  is  sub- 
ject to  confiscation  only  until  her  re- 
turn voyage  has  been  ended.  The  Wren 
(1867)  6  WaU.  582,  18  L.  Ed.  876. 

A  vessel  guilty  of  an  unlawful  trade 
with  the  enemy  is  liable  to  capture  for 
the  offense  at  any  time  during  the  voy- 
age in  which  the  offense  is  committed. 
The  Memphis  (D.  C.  1862)  Fed.  Cas. 
No.  9,413,  affirmed  (C.  G.  1863)  Fed. 
Cas.  No.  9,414. 

A  forfeiture' of  the  vessel,  imposed  by 
the  embargo  laws,  cannot  be  enforced 
after  she  has  arrived  within  the  juris- 
diction of  a  foreign  power,  but  the 
United  States  must  then  resort  to  the 
penalties  imposed  by  those  laws,  and 
proceed  for  double  the  vessel  and  cargo, 
to  which  they  are  entitled  up(fti  their 
violation.  Parker  v.  U.  S.  (C.  C.  1809) 
Fed.  Cas.  No.  10,751. 

Under  Act  July  13,  1861.  $  5  (U.  S. 
Comp.  St.  1916,  §  10143),  goods  form- 
ing the  cargo  of  a  vessel  proceeding  to 
a  point  in  the  insurrectionary  states 
are  liable  to  forfeiture  only  while  in 
transitu,  afid  the  vessel  only  while  the 
contraband  cargo  is  on  board;  but  un- 
der the  regulations  made  by  the  Secre- 
tary of  the  Treasury  by  authority  of 
this  act,  Act  May  20,  1862  (U.  S.  Comp. 
St.  1916,  §§  10154,  10162),  and  Act 
July  2,  1864  (13  Stat.  375),  a  vessel 
engaging  in  trade  with  the  insurrec- 
tionary districts  is  liable  to  forfeiture, 
even  after  the  termination  of  the  pro- 
hibited voyage  and  the  discharge  of  the 
contraband  cargo.  U.  S.  v.  The  Fran- 
cis Hatch  (D.  C.  18G4)  Fed.  Cas.  No. 
15,158. 
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The  homeward  bound  cargo  of  a  ves- 
sel having  proceeded  to  a  foreign  port 
in  contravention  of  Act  Cong.  Jan.  9, 
1808  (2  Stat  453),  supplementary  to 
the  general  embargo  act,  is  not  liable  to 
condemnation.  U.  S.  v.  The  James 
Wells  (C.  O.  1808)  Fed.  Cas.  No.  15.- 
467,  affirmed  The  James  Wells  v.  U. 
S.'  (1812)  11  U.  S.  (7  Cranch)  22,  3  L 
Ed.  256. 

Method  of  seizure.— By  Embargo 

Act  Jan.  9,  1809,  c.  72,  i  3  (2  Stat 
607),  collectors  were  authorised  to 
make  seizure  for  violations  of  its  pro- 
visions; and  such  seizure  need  not  have 
been  by  them  in  person,  or  by  their 
written  authority;  nor  was  it  necessary 
that  a  record  should  be  made  of  such 
seizure,  nor  that  the  collector's  notice 
to  a  party  to  discharge  a  cargo  or  giye 
bond  should  specially  state  the  requisi- 
tion of  the  statute.  The  Molina  (G.  0. 
1812)  Fed.  Cas.  No.  1,608. 

Seizure  of  goods  on  iand^^Ene- 

mies*  goods  on  land  cannot  be  seized 
without  legislative  authority.  Brown 
V.  U.  S.  (1814)  8  Cranch,  110,  3  L.  Ed. 
604;  Alexander's  Cotton  (1864)  2  Wall 
404,  17  L.  Ed.  915;  CJonrad  v.  Waples 
(1877)  96  U.  S.  279,  284,  24  L.  Ed.  721. 
Under  international  law  and  Captur- 
ed Property  Act,  Act  Cong.  March  3, 
1863,  title  to  property  on  land  not  used 
in  actual  hostilities  could  not  be  de- 
vested in  the  insurgent  states,  and  one 
whose  property  was  captured  or  aban- 
doned might  obtain  ita  restoration. 
Neers  Ex'r  v.  Noland's  Heirs  (1915) 
179  S.  W.  430,  166  Ky.  455. 

Liability     for    wrongful     8olzsres.F- 

Probable  cause  for  seizing  a  neutral 
vessel  as  a  prize  does  not  exempt  the 
captors  from  liability  for  spoliation  of 
the  captured  property  where  it  is  not 
condemned.  Del  Col  v.  Arnold  (1796)  3 
Dall.  333,  1  L.  Ed.  624. 

Where  there  was  no  reasonable 
ground  of  suspicion  that  a  vessel  was 
guilty  of  trading  contrary  to  law,  the 
commander  of  the  United  States  vessel 
w^ho  seized  her  was  liable  in  damages. 
Murray  v.  The  Charming  Betsey  (1804) 
6  i:.  S.  (2  Cranch)  64,  2  L.  Ed.  208. 

An  officer  of  a  public  armed  vessel  of 
the  United  States  who  makes  seiaure  of 
a  neutral  vessel  on  the  high  seas  is  lia- 
ble for  all  consequential  damages,  un- 
less he  show  probable  cause  for  the 
seizure;  nor  is  it  an  excuse  for  not  re- 
storing in  value  that,  after  an  illegal 
seizure  at  sea,  the  vessel  was  taken 
from  the  possession  of  the  seizor  by  a 
superior  force;  but  the  deduction  of  a 
premium  for  insurance  which  has  not 
been  paid  is  proper  in  adjusting  the  ac- 
count of  damages.  Maley  v.  Shattuck 
(1806)  7  U.  S.  (3  Cranch)  458,  2  U  Ed. 
498. 

The  owners  of  proj^rty  illegally  cap- 
tured, and  lost  through  the  fault  of 
the  captors,  can  recover  of  the  captors 
for  compensation  in  damages.    The  An- 


NATIONAL  DEFENBB 


'it.  17a) 

t  Maria  (1817)  16  U.  8.  (2  Wbeat) 
i7,  4  L.  Ed.  252. 

Probable  cause  tor  tbe  aeiiore  of  a 
3SBel  and  cargo  aa  prize  of  war  it  no 
■r  to  thp  owner's  claim  for  restitutioii, 
the  Teasel  and  cargo  were  Dot  liable 
1  capture  and  condemnation,  but  goea 
qI;  in  mitigation  of  additional  dam- 
;es  for  the  injur;  and  expeniee  ana- 
lined  by  reaaon  of  the  aeiaure  and  de- 
^ntion,  ■  Jecker  v.  Montgomery  (1651) 
I  U.  S.  (13  How.)  498,  14  L.  Ed.  240. 
Prize  conrtB  deny  damagea  or  costs, 
9  Bgalnst  captors,  in  cases  of  seizure 
iflde  upon  "probable  cauae";  tliat  ia 
)  say,  where  there  were  eircnmstancea 
ifflcieot  to  warrant  suspicion,  though 
at  to  warrant  condemnation.  The 
hompson  (1  »6S|  70  U.  a  (3  WalL)  IDS, 
}  L.   Ed.   55. 

It  is  no  justification  to  a  collector  of 
latoma,  tor  refnsing  clearance  to  a 
assel  and  her  cargo,  that  he  acted  un- 
er  instructions  from  tbe  Secretary  ot 
le  Treasury.  Hendricks  t.  GanialeK 
895)  67  Fed.  351,  14  C.  C.  A.  659,  35 
■.  S.  App.  127. 

Tbe  rule  of  damages,  in  cases  of  ma- 
ne trespass,  is  the  full  value  of  the 
roper ty  injured  or  destroyed:  and 
here  a  veaael  had  been  captured  which 
9d  changed  its  course  to  refit  on  ac- 
:iimt  of  a  storm,  the  deterioration  in 
line  of  its  cargo  while  lying  in  port  is 
Dt  an  item  ot  damages,  aa  against  the 
iptor,  where  it  la  not  attributable  to 
le  improper  conduct  of  tbe  captor; 
or  can  the  probable  profits  to  be  de- 
ived  from  a  TOyage  on  which  a  veasel 
as  originally  bound  be  assessed  as 
amagea,  sioce  tbe  probable  or  possible 
eoefits  ot  the  propoae^  voyage  afford 

0  safe  role  by  which  to  eatimate  the 
images.  The  Amiable  Nancy  (1818) 
a  U.  S.  (3  Wheat)  546,  4  L.  Ed.  456. 
The  removal  of  prize  goods  is  an  ir- 
[■gularity.  but  ia  indulged,  under  prop- 
r  circumstances,  in  tbe  discretion  of 
le  .courL  Tbe  ArabeUa  (O.  C.  1815) 
'ed.  Cas.  No.  501. 

Wiien  a  cargo  captured  in  an  enemy's 
easel,  and  shipped  from  the  enemy 'a 
uuntry  after  the  existence  of  a  state  of 
'ar  commenced,  is  restored  to  a  neu- 
ral owner,  no  costs  or  damages  will  be 
Uowed  against  the  captor,  as  the  facts 
bow  probable  cauae  for  tbe  aeizure. 
'he  General  Green  (D.  C.  1861)  Fed. 
^aa.  No.  fi,312a,  affirmed  The  General 
ireene  (C.  C.  1863)  Fed.  Cas.  No.  6,- 
13. 

Probable  cauae  Is  a  sufficient  justifi- 
ation  for  a  capture.  But  such  pro- 
ection  may  be  forfeited  by  subsequent 
lisconduct  or  negligence.  The  George 
C.  C.  1815)  Fed.  Chb.  No.  5,328.    , 

A  aeiiure  as  prize  is  no  trespasa, 
hougb  it  may  be  wrongful.  The  tort 
!!  merged  in  the  capture  as  prize.  Ju- 
ndo  V.  Taylor  (D.  C.  1818)  Fed.  Cas. 
io.  T,568. 

Captors  are  not  liable  for  damages  in 

1  case  where  the  vessel  captured  pre- 
en ts  probable  cause   for   tbe  capture, 
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even  tbough  she  was  led  Into  the  pre- 
dicament bi  which  she  Is  touDd  involun- 
tarily, and  by  the  mistake  of  the  reve- 
nue officers  of  the  captor's  own  govern- 
ment. The  Lb  Mancbe  (D.  C.  1863) 
Fed.   Cas.   No.  8,004. 

If  captors  wantonly  injure  the  cap- 
tured crew,  tbe  prize  court  will  award 
damages  for  personal  ill  usage;  and 
freight  is  a  proper  item  ot  damage, 
when  tbe  voyage  has  been  lost  or  the 
cargo  unlive ried,  but  supposed  loss  ot 
profits  Is  not  a  proper  item,  and  where 
the  vessel  and  cargo  have  been  wholly 
lost,  tbe  prime  cost  and  interest  is  tbe 
measure  of  damages.  The  Lively  (C. 
C.  1812)   Fed.  Cas.  No.  8,403. 

Captors  ara  not  liable  to  damages 
where  there  is  probable  cause  of  cap- 
ture. The  Ijverpool  Packet  {C.  C. 
1813)  Fed.  Cas.  No.  8,406;  The  Rover 
(C.  C,  1814)  Fed.  Cas.  No.  12,091. 

The  genera]  rule  in  respect  to  cap- 
tures by  public  ships  is  that  the  actual 
wrongdoer  alone  i<i  responsible  for  any 
wrong  done  or  illegality  committed  ou 
the  prize,  eicepting  acts  done  by  mem- 
bers ot  the  seiainjt  vessel  in  obedience 
to  the  orders  of  their  superiors.  Tbe 
Louisa  Agnes  (D.  C.  1862)  Fed.  Cas. 
No.  8.531. 

Wbere  a  vessel  seized  as  contraband 
ot  war  is  lost  while  in  the  hands  ot  its 
captors,  without  their  fault,  tbe;  are 
not  liable  therefor.  The  Caroline  Wa- 
mans  (1892)  27  Ct^  CL  215;  Stumps  v. 
U.  S.  (1892)  27  Ct.  CI.  215;  Stewart 
V.  Same  (1892)  27  Ct.  CI.  215. 

Where  a  collector  of  customs  makes 
an  unlawful  seizure,  under  Act  June 
13,  1798  (1  Stat.  065),  suspending  the 
commercial  Intercourse  between  the 
United  States  and  France,  probable 
cauae  of  seiiure  ia  no  justification, 
Imlay  v.  Sanda  (N.  Y.  1804)  1  Gaines, 
566. 

Upon  subject  ot  "probable  cauae,"  see 
U.  S.  Comp.  St.  1916.  i  1611,  notes 
thereunder,   and   notes   under   f  7678d, 

See,  also,  V.  S.  Comp.  St.  1916,  | 
6416  and  notes  tberennder. 

Forfelturat— Effect  on  outstanding 
olnlms  to  seized  property,— Under  non- 
intercourse  Act  March  1.  1808.  declar- 
ing that  articlea  imported  contrary  to 
its  provisions  "shall  be  forfeited,"  the 
forfeiture  occurs  upon  coraroisaion  of 
the  offense  and  avoids  a  subsequent 
bona  fide  sale,  although  there  may  have 
been  a  regular  permit  for  landing  end 
payment  of  duties.  U.  S.  v.  1960  Bogs 
ot  Coffee  (1814)  8  Cranch,  3!W,  3  L. 
Ed.  602.  And  see  U.  S.  v.  The  Brig- 
antine  Mars  (1814)  8  Cranch,  417.  3 
U  Ed.  609. 

Where  an  enemy  ships  goods  upon 
his  own  risk  to  aa  American  cousiKue,f. 
the  capture  and  forfeiture  thereof  is 
not  subject  to  the  consignee's  lien  for 
purchase  money  paid.  The  Prances 
(1814)  8  Cranch.  418.  3  L  Ed.  609. 

Under  the  general  maritime  law  a 
(753) 
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sentence  of  condemnation  eztrnguishes 
the  proprietor's  title.  The  Star 
(1818)  3  Wheat.  78,  4  L.  E<L  338. 

A  loyal  citizen's  mortgage  on  a  ves- 
sel captured  as  a  prize  is  inferior  to 
the     captors*     claims.     The    Hampton 

(1866)  5  Wall.  372,  18  L.  Ed.  659. 
Act  July  13,  1861   (U.  S.  Comp.  St. 

1916,  §§  10143,  10146),  and  subsequent 
presidential  proclamation  making  com- 
mercial intercourse  with  belligerent 
states  unlawful,  renders  a  prohibited 
sale      void.      The     Ouachita      Cotton 

(1867)  6  Wall.  521,  18  L.  Ed.  935. 
Under  Act  Aug.  6,  1861,  for  the  sei- 
zure aud  confiscation  of  property  used 
in  aid  of  the  Rebellion,  the  interest  of 
mortgagees  of  property,  seized  whose 
mortgage  was  prior  to  the  unlawful 
use,  who  had  not  consented  to  it,  and 
who  had  become  the  purchasers  of  the 
property  under  their  mortgage,  was 
not  confiscable  under  the  act  Union 
Ins.  Co.  V.  U.  S.  (1867)  73  U.  S.  (6 
WaU.)  759.  18  L.  Ed.  879. 

For  case  involving  freight  lien  on 
cargo  captured  by  enemy  and  subse- 
quently restored  to  owners,  see  The 
Appam  (D.  C.  1917)  243  Fed.  230. 

In  case  of  the  forfeiture  of  the  in- 
terest in  a  vessel  of  a  resident  of  the 
Southern  States  during  the  Rebellion, 
admiralty  cannot  entertain  a  claim  for 
alleged  balances  due  by  such  part  own- 
er to  his  co-owners;  his  partnership 
accounts  cannot  be  settled  in  admiralty 
because  the  sentence-  of  confiscation 
rises  superior  to  all  liens  and  equities. 
United  States  v.  The  Isaac  Hammett 
(D.  C.  1862)  Fed.  Cas.  No.  15,446. 

— -  Conflicting  claims  of  United 
States  and  captors.— An  antecedent 
forfeiture  to  the  United  States  for  vio- 
lating the  nonintercourse  act  of  March 
1,  1809,  is  inferior  to  rights  subse- 
quently acquired  by  prize  captors.  The 
Sally  (1814)  8  Cranch,  382,  3  U  Ed. 
597.  And  see  The  Rapid  (1814)  8 
Cranch,  155,  3  L.  Ed.  520. 

—  Enforcement  after  cessation  of 

hostilities.— Forfeitures  incurred  under 
Act  July  13,  1861  (U.  S.  Comp.  St. 
1916,  §§  10143,  10146),  making  com- 
mercial intercourse  between  -citizens  of 
states  in  insurrection  and  other  citi- 
zens unlawful,  may  be  enforced  after 
cessation  of  hostilities.  Duvall  v.  U 
S.  (1866)  154  U.  S.  548.  14  Sup.  Ct. 
1162,    18    L.    Ed.    252;     The    Reform 

(1865)  3  Wall.  617,  18  L.  Ed.  105;  U. 
S.  V.  Stevenson  (C.  C.  1869)  Fed.  Cas. 
No.  16,396. 

—  Remission.— Secretary  of  the 
Treasury  has  no  power  to  remit  a  for- 
feiture of  property  captured  as  mari- 
time  prize   of   war.    The   Gray  Jacket 

(1866)  5  WaU.  342,  369,  18  L.  Ed.  646. 

•Venue.— See  U.  S.  Comp.  St  1916,  §§ 
1025,   1027,  and  notes  thereunder. 

Pleading.— In  debt  for  the  double  val- 
ue, under  Embargo  Act  Jan.  9,  1808,  c. 
8,  §  3  (2  Stat.  454),  it  is  unnecessary 
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to  allege  the  particular  articles  com- 
posing the  cargo,  or  that  the  owner 
was  knowingly  concerned  in  the  illegfd 
voyage.  Cross  v.  U.  S.  (C.  C.  1812) 
Fed.  Cas.  No.  3,434. 

A  declaration  in  debt  for  a  penalty 
for  violation  of  Embargo  Act  Jan. 
1808,  c.  8,  f  3,  need  not  aver  that  the 
vessel  and  cargo  had  not  and  could  not 
be  seized  for  the  offense.  Smith  v.  U. 
S.  (C.  C.  1812)  Fed.  Cas.  No:  13,122. 

Where  goods  are  seized  and  claimed 
as  forfeited  as  part  of  the  cargo,  under 
the. nonintercourse  act  of  liay  15, 1820 
(3  Stat  602),  the  claimant  may,  if  he 
chooses,  file  a  special  defense  on  the 
point  that  they  were  not  on  board  the 
vessel  at  the  time  the  forfeiture  was 
incurred;  but  it  is  also  in  issue  on  the 
general  denial  of  the  allegations  of  the 
libeL  U.  S.  v.  Open  Boat  (C.  0.  1829) 
Fed.  Cas.  No.  15,968. 

For  cases  on  admiralty  pleading  in 
general,  see  U.  S.  Comp.  St  1916,  pp. 
2770-2798,  note. 

Evidence— Judicial  notice.— A  prize 
court  will  take  into  consideration  a 
well-known  and  obvious  system  of  con- 
ducting trade  with  the  enemy  in  con- 
traband articles.  The  Peterhoff  (D.  C. 
1863)  Fed.  Cas.  No.  11,024,  reversed 
(1866)  72  U.  S.  (5  Wall.)  28,  18  L. 
Ed.  564. 

-— -  Presumptions  and  burden  of 
proof.«>The  burden  of  proving  a  ship 
and  cargo  captured  to  be  a  lawful  prize 
rests  upon  the  captors  in  condemnation 
proceedings.  Miller  v.  The  Ship  Reso- 
lution (1781)  2  U.  S.  (i  DalL)  19, 1  L. 
Ed.  271. 

A  legal  presumption  arises  that  prop- 
erty is  not  neutral  which  is  a  small 
part  of  a  cargo  on  board  an  enemy's 
ship,  and  destined  for  a  port  in  the  en- 
emy's country.  The  London  Packet 
(1820)  18  U.  S.  (5  Wheat.)  132,  5  L. 
Ed.  52. 

In  prize  cases,  the  bill  of  lading  af- 
fords but  a  weak  presumption  as  to  the 
ownership  of  a  cargo,  whidi  must  be 
supported  by  satisfactory  evidence  on 
the  part  of  the  claimant  that  he  is  the 
owner.  The  Hallie  Jackson  (D.  G. 
1861)  Fed.  Cas.  No.  5,961. 

The  burden  is  on  the  captors  to  prove 
the  existence  of  an  overruling  necessity 
justifying  the  spoliation  of  property 
found  on  the  prize,  or  the  separation  of 
the  officers  or  crew  from  the  captured 
vessel,  or  the  omission  to  send  them 
into  port  with  the  prize  for  examina- 
tion. The  Jane  Campbell  (D.  O.  1862) 
Fed.  Cas.  No.  7,205. 

In  prize  causes,  the  onus  proband!  is 
on  the  claimant;  and  if  claimants  in  a 
prize  cause  be  admitted  or  proved  to  he 
alien  enemies,  they  must  be  presumed 
to  be  in  the  ordinary  and  usual  situa- 
tion of  alien  enemies,  to  wit,  in  their 
own  country,  at  all  events  out  of  this. 
Johnson  v.  Thirteen  Bales,  eta  (C.  C. 
1832)  Fed.  Cas.  No.  7,415. 

In  a  prize  case,  where  a  ship  la  off 
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er  recular  ronne,  aa  ahown  by  ber 
npera,  a  atroDg  prpaumption  of  fraud 
rises.  The  Joseph  H.  Toone  (D.  C. 
S62)  Fed.  Cbb.  No.  7,641,  affirmed  (C. 
1.  1863)  Fed.  Caa.  No.  7,543. 
Od  a  moDition  to  proceed  to  adjudica- 
on,  the  cause  is  to  be  heard  In  the 
line  manner  aa  upon  a  libel  by  the 
iptora;  the  onus  proband!  restias  OQ 
le  claimanta.  The  Rover  (C.  0-  1814) 
ed.  Caa.  No.  12,091. 
Where  a  ahipment  ia  made  in  an  en- 
n;*a  Tesael,  in  a  voyage  from  an  en- 
ny'a  trountr;,  it  Is  presumed  to  belone 
I  enemiea,  anless  a  distinct  neutral 
laraeter  be  Impressed  upon  it.  The 
nn  Jose  Indiano  (C.  C.  1B14)  Fed. 
as.  No.  12,322,  affirmed  Tlie  St  Joae 
idiano  (1816)  14  U.  &  (1  WteaL) 
18,  4  L.  Ed.  73. 

A  priie  court  rcBarda  merchaKdise  to 
'  the  property  of  the  shipper  or  con- 
EDor,  and  not  o(  Che  consi^ee,  unless 
lere  be  dear  proof  to  the  contrary, 
be  Sarah  Starr  (D.  C.  1861)  Fed.  Cas. 
0.   12,352. 

Where  daimanta  set  up  a  special  de- 
nae  againat  forfeiture,  the  onus  pro- 
Lndi  Uea  on  them;  and  if  snch  defeuie 
not  made  out,  condemnation  will  go. 
he  Short  Staple  (C.  G.  1812)  Fed.  Caa. 
0.  12,ei3i  Ten  Hogsheads  of  Rom 
X  C.  1812)  Fed.  Cas.  No.  13,830. 
If  a  bill  of  lading  Imports  prima  fade 
at  the  consii^ors  are  owners  of  tlie 
■oda,  that  presumption  is  ao  feeble  and 
conclusive,  particularly  in  a  priie 
ae.  aa  to  demand,  under  any  equivocal 
rcum stances,  explanations  by  proofs 
'oduced  on  the  part  of  the  cousignor. 
.  S.  T.  The  Hattie  Jacbaon  (D.  C. 
161)  Fed.  Caa.  No.  1B,327. 
Where  goods  are  seized  and  claimed 
I  forfeited  as  part  of  the  cargo,  under 
e  non intercourse  act  of  May  16,  1820 
I  Stat.  602),  the  onus  probandi  ia  on 
e  government  lo  prove  that  such 
•ods  were  part  of  the  cargo  on  board 
tbe  time  of  the  offense.  U.  S.  v. 
pen  Boat  (C.  C.  182S)  Fed.  Cas.  No. 
,,968. 

A  party  relying  upon  a  license  to  es- 
bliah  the  validity  of  commercial  trans- 
itions during  the  CivU  War  has  the 
irdeD  of  proving  the  license's  elist- 
ice.  Lacy  v.  Bugarman  (1873)  59 
enn.  (12  Heiek.)  354. 
See,  also,  U.  M.  Comp.  St  1916,  p. 
i2S,  note. 

—  AdmlBBlblilty  Mi  safllolonay.— 
I  «  proBCcntioD  against  a  vessel  for 
olatiug  tbe  laws  of  the  United  States 
'iShibitiDg  commercial  intercourse  be- 
reen  the  United  States  and  Great 
ritain  and  France  and  their  dependen- 
es,  evidence  by  two  witnesaea  that 
,er  were  at  a  port  of  San  Domingo 
id  saw  lying  there  a  schooner  called 
:e  Jane,  and  that  her  cargo  consisted 
'  tt  quantity  of  coffee,  and  she  sailed 
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about  September  10th,  and  the  vesael 
in  question  was  a  acboonet  bearing  thft 
aame  name,  commanded  by  tbe  same 
captain,  and  having  a  cargo  of  coffee, 
and  arrived  at  Baltimore  about  the 
time  when  a  vessel  which  left  the  port 
referred  to  by  the  witnesses  might 
reaaonably  have  been  expected  to  ar- 
rive, ia  aufficient  to  establish  the  iden- 
tity of  the  vassel,  as  it  is  not  necessary 
to  adduce  positive  evidence  of  the  iden- 
tity; It  being  sufficient  K  there  are 
atroQg  circumstances  justifying  the  pre- 
sumption. The  Jane  v.  U.  S.  (1813) 
11  U.  S.  (7  Cranch)  363,  3  L.  Ed.  3ti. 

The  facta  that  a  vessel  sailed  from 
her  poet  of  departure  witb  the  design 
of  trading  with  tbe  enemy,  and  did  in 
fact  bold  illegal  intercourae  with  them, 
are  aufficient  to  aubject  both  vessel  and 
cargo  to  condemnation.  Jecker  v. 
Montgomery  (1851)  54  U.  S.  (13  How.) 
408,  14  L.  Ed.  240. 

The  spoliation  of  papers  la  a  strong 
circumstance  of  suspicion,  but  does  not 
furnish,  .of  itself,  sufficient  ground  for 
condemnation.  The  Stephen  Hart  (D. 
C.  1863)  Fed.  Cas.  No.  13,3(54,  affirmed 
(1865)  70  U.  S.  (3  Wall.)  550,  18  L.  Ed. 
220. 

On  a  libel  of  fQrfeiture  under  tbe  em- 
bargo laws,  the  report,  manlfeat,  and 
affidavit  of  the  master  before  tbe  col- 
lector constitute  one  entire  tranaaction, 
so  as  to  be  admissible  In  evidence.  The 
entry  of  tbe  sbip  ia  a  separate  matter, 
and  not  necessary  to  complete  the 
transaction.  U.  S.  v.  The  litUe 
Charles  (C.  C.  1818)  Fed.  Cas.  No.  15,- 
612. 

Jary  trtai. — Where  property  on  land 
ii  seized  under  Act  Cong.  July  13,  I8S1 
(D.  S.  Comp.  St.  1916,  »  10143, 10146). 
authorizing  the  forfeiture  of  property 
of  pel'Bona  engaged  in  insurrection 
against  the  United  States,  the  claim- 
ants art'  entitled  to  a  trial  by  jury, 
though  the  suit  was  in  form  a  libel  of 
Information.  Morris'  Cotton  (1869)  75 
U.  8.  (8  Wall.)  507,  19  L.  Ed.  481. 

In  Uie  caae  of  a  seizure  on  land, 
where  there  was  a  citation  by  monition 
published  in  a  newspaper  calUng  od  the 
owners  or  parties  interested  to  show 
cause  why  tbe  condemnation  should  not 
be  made  final,  and,  nearly  two  yeara 
after  such  a  notice,  no  appearance  hav- 
ing been  made,  a  default  was  entered 
and  the  libel  taken  pro  confesso,  the 
pruioi'ilinj;  will  not  be  regarded  as  de- 
fective as  a  proceeding  in  rem  at  com- 
mon law  for  (be  want  of  a  jury  trial, 
tor  tbe  default  so  entered  dispcuses 
with  the  necessity  of  a  trial  by  jury. 
]'Hsi..i.r  V,  Lewis  (ISST)  39  Ln.  Ann.  5, 
1  SouUi.  307. 

Costs,  expenses,  etc.— See  U.  S. 
Comp.  St.  1916,  !£  1611,  8416.  8417, 
■nd  notes  thereunder. 
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§  31151/21.  (Act  Oct.  6,  1917,  c.  106,  §  17.)     Rules  by  district  croiirts; 
appeals. 

The  district  courts  of  the  United  States  are  hereby  given,  juris- 
diction to  make  and  enter  all  such  rules  as  to  notice  and  otherwise, 
and  all  such  orders  and  decrees,  and  to  issue  such  process  els  may 
be  necessary  and  proper  in  the  premises  to  enforce  the  pro^v^isions 
of  this  Act,  with  a  right  of  appeal  from  the  final  order  or  decrreeof 
such  court  as  provided  in  sections  one  hundred  and  twent3^— eight 
and  two  hundred  and  thirty-eight  of  the  Act  of  March  third,  nine- 
teen hundred  and  eleven,  entitled  "An  Act  to  codify,  revise,  and 
amend  the  laws  relating  to  the  judiciary."     (40  Stat.  425.) 

See  note  to  §  3115^,  ante.  for  condemnation  of  such  prop^^x^ty  in- 


Jurisilictlon.— See    U.    S.    Comp.    St  eluded  the  general  power  of  determin- 

1916,  Const,  art.  3,  §  2,  cl.  1,  p.  14015,  ing    whether    the    property    prooeeded 

and  notes  on  pp.  14103-14106;   S  991  against  was  enemies'  property,      and  if 

(3),  p.  764,  and  notes  on  pp.  780-783;  *!»«  proceedings  were  regular  in    fonn, 

and  S  1233,  pp.  1841,  1842,  and  note  on  the  decree  cannot  be  impeached  in  a 

pp    1866    1867  state   oourt,    on    the    ground   tl»«at  the 

Power 'of  courts^The  congressional  ^^^  ^V^/  property  was  a  1^3r«l  citi- 

assumption,  as  shown  by  this  section,  f ^'^  ^^^^^^^  °<^  ^^^^^f  «^.  ^^f.  ^^  ^^: 

is   that    the    courts    should    determine  ^|«-     ^^^"^4° J*  ^'""^l^no^-^ifJ 

what  is  or  what  is  not  enemy  property.  ^\%%^  ^'  ^'  ®"P^^-  ^^  ^^^  ^*^'''*  * 

f^^l'T^""  ^-  Keppelmann  (N.  J.  Ch.)  ^  j^^^  ;^^^^^  ^^  ^^^  ^^.^^^  ^^^^^  ^^ 

Where     legacies     payable     to     alien  *rict  Court  to  set  aside  a  voki      «3ecree 

enemy  beneficiaries  cannot  be  paid  over  <>^  confiscation  and  the  proceediaa  igs  had 


to    the   alien   property   custodian,    but  thereunder  does   not  validate   *tae  de- 

must  be  held  by  executors  as  trustees  ««•««'  ^J  f^^^^^^^  the  true  owner     of  tiie 

awaiUng  disposition,  the  court  wUl  di-  confiscated  property  from  asser^TLjjr  h« 

rect  their  investment  in  securities  ap-  HK^^^  *Hf  ""T^..  ^^?P?*^  J'  .J^^riX 

proved  by  such  custodian.    Id.  S?^i;t®4°''..q')?  ^'*^  ""^  ^^^  ^""^^      ^      ^ 

^       .     .  ^    ^    ^    M  ^  85  N.  Y.  437. 

Conoluslveneaa  and  effect  of  decree.— 

Under  the  act  of  Congress  of  1861,  for  Appeals^-See  U.  S.  Comp.  Sfc:^    1916. 

the  confiscation  of  property  of  rebels,  pp.  1403,  1404,  note;  p.  1726,  c^ote;  p. 

the  jurisrMction   of   the   United   States  1801,  note;  pp.  3308-3310,  note;     and  p. 

District  Court  to  entertain  proceedings  8950,  note. 

§  31151/2".  (Act  Oct.  6,  1917,  c.  106,  §  18.)     Jurisdiction  of  crourts 
of  Philippines  and  Canal  Zone  of  offenses. 

The  several  courts  of  first  instance  in  the  Philippine  Islands  and 
the  district  court  of  the  Canal  Zone  shall  have  jurisdiction  of  of- 
fenses under  this  Act  committed  within  their  respective  districts, 
and  concurrent  jurisdiction  with  the -district  courts  of  the  United 
States  of  offenses  under  this  Act  committed  upon  the  high  seats  and 
of  conspiracies  to  commit  such  offenses  as  defined  by  section  thirty- 
seven  of  the  Act  entitled  **An  Act  to  codify,  revise,  and  amend  the 
penal  laws  of  the  United  States,"  approved  March  fourth,  nineteen 
hundred  and  nine,  and  the  provisions  of  such  section  for  the  pur- 
pose of  this  Act  are  hereby  extended  to  the  Philippine  Islands  and 
to  the  Canal  Zone.     (40  Stat.  425.) 

See  note  to  §  3115^ a,  ante. 

§  3II51/2J.  (Act  Oct.  6,  1917,  c.  106,  §  19.)  Print,  newspaper  or 
publication  in  foreign  languages. 
Ten  days  after  the  approval  of  this  act  and  until  the  end  of  the 
war,  it  shall  be  unlawful  for  any  person,  firm,  corporation,  or  as- 
sociation, to  print,  publish,  or  circulate,  or  cause  to  be  printed, 
published,  or  circulated  in  any  foreign  language,  any  news  item, 
editorial  or  other  printed  matter,  respecting  the  Government  of  the 
United  States,  or  of  any  nation  engaged  in  the  present  war,  its  poli- 
cies, international  relations,  the  state  or  conduct  of  the  w-ar,  or  any 
matter  relating  thereto:  Provided,  That  this  section  shall. not  ap- 
ply to  any  print,  newspaper,  or  publication  where  the  publisher  or 
distributor  thereof,  on  or  before  offering  the  same  for  mailing,  or 
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n  any  manner  distributing  it  to  the  public,  has  filed  with  the  post- 
naster  at  the  place  of  publication,  in  the  form  of  an  affidavit,  a  true 
ind  complete  translation  of  the  entire  article  containing  such  mat- 
er proposed  to  be  published  in  such  print,  newspaper,  or  publica- 
ion,  and  has  caused  to  be  printed,  in  plain  type  in  the  English  lan- 
guage, at  the  head  of  each  such  item,  editorial,  or  other  matter,  on 
;ach  copy  of  such  print,  newspaper,  or  publication,  the  words  "True 
ranslation  filed  with  the  postmaster  at  on  {naming  the 

)ost  office  where  the  translation  was  filed,  and  the  date  of  filing 
hereof),  as  required  by  the  Act  of  •  (here  giving  the  date  of 
his  Act)." 

Any  print,  newspaper,  or  publication  In  any  foreign  language 
vhich  does  notconform  to  the  provisions  of  this  section  is  hereby 
leclared  to  be  nonmailable,  and  it  shall  be  unlawful  for  any  person, 
irm,  corporation,  or  association,  to  transport,  carry,  or  otherwise 
lublish  or  distribute  the  same,  or  to  transport,  carry  or  otherwise 
lublish  or  distribute  any  matter  which  is  made  nonmailable  by  the 
provisions  of  the  Act  relating  to  espionage,  approved  June  fifteenth, 
lineteen  hundred  and  seventeen :  Provided  further,  That  upon  evi- 
lence  satisfactory  to  him  that  any  print,  newspaper,  or  publication, 
printed  in  a  foreign  language  may  be  printed,  published,  and  dis- 
ributed  free  from  the  foregoing  restrictions  and  conditions  without 
etriment  to  the  United  States  in  the  conduct  of  the  present  war, 
he  President  may  cause  to  be  issued  to  the  printers  or  publishers 
f  such  print,  newspaper,  or  publication-,  a  permit  to  print,  publish, 
nd  circulate  the  issue  or  issues  of  their  print,  newspaper,  or  pub- 
ication,  free  from  such  restrictions  and  requirements,  such  permits 
3  be  subject  to  revocation  at  his  discretion.  And  the  Postmaster 
leneral  shall  cause  copies  of  all  such  permits  and  revocations  of 
ermits  to  be  furnished  to  the  postmaster  of  the  post  office  serving 
he  place  from  which  the  print,  newspaper,  or  publication,  granted 
tie  permit  is  to  emanate.  All  matter  printed,  pubhshed  and  dis- 
ributed  under  permits  shall  bear  at  the  head  thereof  in  plain  type 
1  the  English  language,  the  words,  "Published  and  distributed  un- 
er  permit  authorized  by  the  Act  of  (here  giving  date  of  this 

ict) ,  on  file  at  the  post  office  of  (giving  name  of  office) ." 

Any  person  who  shall  make  an  affidavit  containing  any  false  state- 
lent  in  connection  with  the  translation  provided  for  in  this  section 
hall  be  guilty  of  the  crime  of  perjury  and  subject  to  the  punishment 
rovided  therefor  by  section  one  hundred  and  twenty-five  of  the  Act 
f  March  fourth,  nineteen  hundred  and  nine,  entitled  "An  Act  to 
odity,  revise,  and  amend  the  penal  laws  of  the  United  States," 
nd  any  person,  firm,  corporation,  or  association,  violating  any  otTier 
fquirement  of  this  section  shall,  on  conviction  thereof,  be  punished 
y  a  fine  of  not  more  than  $500,  or  by  imprisonment  of  not  more 
lan  one  year,  or,  in  the  discretion  of  the  court,  may  be  both  fined 
nd  imprisoned.     (40  Stat.  425.) 

See  note  to  g  Sll.^i^a.  ante.  the     disorder.       Hatfield     v.     Graham 

CoBStltitlonallty.-Undet    Uonat.   art.       W>i*l  '^3  W.  Va.  750.  81  S.  E.  533.  L. 

g|  5,  12  (Code  ItlOC,  pp.  liv,  livit.  B.  A.  191fSA,  175,  Ann.  Cas.  1917C.  1. 
id  statutory  provisions,  held,  that  the  For  cages  relating  generally  to  free- 

overnor    has    power    to    temporarily      ^"vd  n!  Hpeech  and  press,  as  affected  by 
ippreM    any   newspaper   pubiisbed   in       the  First  Amendment  to  the  Constitu- 
le  state,  and   having  a  circulation   in       tiiin.^aee    V.   S.    Comp.   St.    lOlS,    pp. 
■rritory   under   martial  law.   where   it      I430T,  14308,  note, 
ioded  to  encourase  a  continuaUon  ol 
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FEDERAL  CONTROIXED   TRANSPORTATION  SYSTEMS 

§  311534a.  (Act  March  21,  1918,  c.  25,  §  1.)  Agreements  as  t 
pensation;  operating  income;  war  taxes;  maintenance 
roads  included. 

The  President,  having  in  time  of  war  taken  over  the  poss 
use,  control,  and  operation  (called  herein  Federal  control) 
tain  railroads  and  systems  of  transportation   (called  herei 
riers),  is  hereby  authorized  to  agree  with  and  to  guarantee 
such  carrier  making  operating  returns  to  the  Interstate  Coirimerce 
Commission,  that  during  the  period  of  such  Federal  control  it:  shall 
receive  as  just  compensation  an  annual  sum,  payable  froiin.     tim^ 
to  time  in  reasonable  installments,  for  each  year  and  pro  ra.±a   for 
any  fractional  year  of  such  Federal  control,  not  exceeding  a.    suti) 
equivalent  as  nearly  as  may  be  to  its  average  annual  railway  op^ 
crating  income  for  the  three  years  ended  June  thirtieth,  nineteen 
hundred  and  seventeen. 

Any   railway  operating  income  accruing  during  the   period  of 
Federal  control  in  excess  of  such  just  compensation  shall  remain 
the  property  of  the  United  States.     In  the  computation   of^  such 
income,  debits  and  credits  arising  from  the  accounts  called   in  the 
monthly  reports  to  the  Interstate  Commerce  Commission    equip- 
ment rents  and  joint  facility  rents  shall  be  included,  but  debits  and 
credits  arising  from  the  operation  of  such  street  electric  passeng^^ 
railways,  including  railways  commonly  called  interurbans,    as  ^]f^ 
at  the  time  of  the  agreement  not  under  Federal  control,  sliaW  \>e 
excluded.     If  any  lines  were  acquired  by,  leased  to,  or    consoli- 
dated with  such  railroad  or  system  between  July  first,  rxitieteen 
hundred  and   fourteen,  and  December  thirty-first,  nineteen    ^^^' 
dred  and  seventeen,  both  inclusive,  and  separate  operating    ireturns 
to  the  Interstate  Commerce  Commission  were  not  made  f<:>^  ^^ 
lines  after  such  acquisition,  lease,  or  consolidation,  there  sh  ^-H  C"^' 
fore  the  average  is  computed)  be  added  to  the  total  railway    op^"^^  '^ 
ing  income  of  such  railroad  or  system  for  the  three  years^   ^P     y 
June  thirtieth,  nineteen  hundred  and  seventeen,  the  total    ^^l -^  / 
operating  income  of  the  lines  so  acquired,  leased,  or  coii^<^*3 
ed,  for  the  period  beginning  July  first,  nineteen  hundred  an<i    **^   , 
teen,  and  ending  on  the  date  of  such  acquisition,  lease,  or    c^oJ^^o^ 
idation,  or  on  December  thirty-first,  nineteen  hundred   an^i     ^^  " 
enteen,  whichever  is  the  earlier.     The  average  annual  railway      ^ 
crating  income  shall  be  ascertained  by  the  Interstate  ^P^^^^^^^^^jfi. 
Commission    and   certified   by    it   to   the   President.  .  Its     ^^    c)n' 
cate  shall,  for  the  purpose  of  such  agreement,  be  taken  ^^     Hnp- 
elusive  of  the  amount  of  such  average  annual  railway  op^^^       ^ 
income. 

Every  such  agreement  shall  provide  that  any  Federal  ta^c^^ 
der  the  Act  of  October  third,  nineteen  hundred  and  sevent^^^'^Jj  j 
Acts  in  addition  thereto  or  in  amendment  thereof,  commonly  _^^  . 
war  taxes,  assessed  for  the  period  of  Federal  control  '^^S'^^^ch 
January  first,  nineteen  hundred  and  eighteen,  or  any  part  of  ^^  ^^ 
period,  shall  be  paid  by  the  carrier  out  of  its  own  funds,  of  ^.v^^^ 
be  charged  against  or  deducted  from  the  jiist  compensation  J  ^^ 

other  taxes  assessed  under  Federal  or  any  other  governmen't^J  ^j. 
thority  for  the  period  of  Federal  control  or  any  part  there^*'  ^^le 
ther  on  the  property  used  under  such  Federal  control  or  ^^^^j-e- 
right  to  operate  as  a  carrier,  or  on  the  revenues  or  any  part  '^'^  ^^5 
of  derived  from  operation  (not  including,  however,  assess^^  ^^. 
for  public  improvements  or  taxes  assessed  on  property  unde^  ^er- 
struction,  and  chargeable  under  the  classification  of  the    I** 
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tate  Commerce  Commission  to  investment  in  road  and  equip- 
lent),  shall  be  paid  out  of  revenues  derived  from  railway  opera- 
ions  while  under  Federal  control;  that  all  taxes  assessed  under 
'ederal  or  any  other  governmental  authority  for  the  period  prior 
3  January  first,  nineteen  hundred  and  eighteen,  whenever  levied 
r  payable,  shall  be  paid  by  the  carrier  out  of  its  own  funds,  or 
hall  be  charged  against  or  deducted  from  the  just  compensation. 

Every  such  agreement  shall  also  contain  adequate  and  appro- 
riate  provisions  for  the  maintenance,  repair,  renewals,  and  de- 
reciation  of  the  property,  for  the  creation  of  any  reserves  or  re- 
erve  funds  found  necessary  in  connection  therewith,  and  for  such 
ccounting  and  adjustments  of  charges  and  payments,  both  dur- 
ig  and  at  the  end  of  Federal  control  as  may  be  requisite  in 
rder  that  the  property  of  each  carrier  may  be  returned  to  it  in 
Libstantially  as  good  repair  and  in  substantially  as  complete  equip- 
lent  as  it  was  in  at  the  beginning  of  Federal  control,  and  also 
lat  the  United  States  may,  by  deductions  from  the  just  com- 
ensations  or  by  other  proper  means  and  charges,  be  reimbursed 
ir  the  cost  of  any  additions,  repairs,  renewals,  and  betterments 
■)  such  property  not  justly  chargeable  to  the  United  States;  in 
laking  such  accpunting  and  adjustments,  due  consideration  shall 
e  given  to  the  amounts  expended  or  reserved  by  each  carrier  for 
laintenance,  repairs,  renewals,  and  depreciation  during  the  three 
ears  ended  June  thirtieth,  nineteen  hundred  and  seventeen,  to 
le  condition  of  the  property  at  the  beginning  and  at  the  end  of 
ederal  control  and  to  any  other  pertinent  facts  and  circumstances. 

The  President  is  further  authorized  in  such  agreement  to  make 
II  other  reasonable  provisions,  not  inconsistent  with  the  provi- 
ions  of  this  Act  or  of  the  Act  entitled  "An  Act  making  appropria- 
ons  for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
lirtieth,  nineteen  hundred  and  seventeen,  and  for  other  purpos- 
3,"  approved  August  twenty-ninth,  nineteen  hundred  and  six- 
!en,  that  he  may  deem  necessary  or  proper  for  such  Federal  con- 
■ol  or  for  the  determination  of  the  mutual  rights  and  obligations 
[  the  parties  to  the  agreement  arising  from  or  out  of  such  Federal 
>ntrol. 

If  the  President  shall  find  that  the  condition  of  any  carrier  was 
uring  all  or  a  substantial  portion  of  the  period  of  three  years 
nded  June  thirtieth,  nineteen  hundred  and  seventeen,  because  of 
onoperation,  receivership,  or  where  recent  expenditures  for  ad- 
itions  or  improvements  or  equipment  were  not  fully  reflected  in 
le  operating  railway  income  of  said  three  years  or  a  substantial 
ortion  thereof,  or  because  of  any  undeveloped  or  abnormal  con- 
itions,  so  exceptional  as  to  make  the  basis  of  earnings  hereinabove 
rovided  for  plainly  inequitable  as  a  fair  measure  of  just  compen- 
ition,  then  the  President  may  make  with  the  carrier  such  agree- 
lent  for  such  amount  as  just  compensation  as  under  the  circum- 
;ances  of  the  particular  case  he  shall  find  just. 

Every  railroad  not  owned,  controlled,  or  operated  by  another 
irrier  company,  and  which  has  heretofore  competed  for  traffic 
ith  a  railroad  or  railroads  of  which  the  President  has  taken  the 
Dssession,  use,  and  control,  or  which  connects  with  such  rail- 
jads  and  is  engaged  as  a  common  carrier  in  general  transporta- 
on,  shall  be  held  and  considered  as  within  "Federal  control,"  as 
erein  defined,  and  necessary  for  the  prosecution  of  the  war,  and 
lall  be  entitled  to  the  benefit  of  all  the  provisions  of  this  Act: 
rovided,  however,  That  nothing  in  this  paragraph  shall  be  con- 
Tued  as  including  any-street  or  interurban  electric  railway  which 
is  as  its  principal  source  of  operating  revenue  urban,  suburban, 
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or  interurban  passenger  traffic,  or  sale  of  power,  heat  and  light, 
or  both. 

The  agreement  shall  also  provide  that  the  carrier  shall  accept 
all  the  terms  and  conditions  of  this  Act  and  any  regulation  or  or- 
der made  by  or  through  the  President  under  authority  of  this  Act 
or  of  that  portion  of  the  Act  entitled  "An  Act  making  appropria- 
tions for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  seventeen,  and  for  other  pur- 
poses," approved  August  twenty-ninth,  nineteen  hundred  and  six- 
teen, which  authorizes  the  President  in  time  of  war  to  take  posses- 
sion, assume  control,  and  utilize  systems  of  transportation.  (40 
Stat.  451.) 

This  section,  and  the  fifteen  eections  next  following,  were  an  act  entitled 
"An  act  to  provide  for  the  operation  of  transportation  systems  while  under 
federal  control,  for  the  just  compensation  of  their  owners,  and  for  other  pur- 
poses," cited  above. 

By  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1917.  Act 
Aug.  29,  1916,  c.  418,  S  1,  U.  S.  Comp.  St  1916,  i  1974a,  the  President  was 
authorized,  in  time  of  war,  to  take  possession  of  any  transportation  system, 
and  to  utilize  the  same  for  the  transfer  or  transportation  of  troops,  war  ma- 
terial and  equipment,  etc.  Act  March  21,  1918,  c.  25,  set  forth  here,  was 
enacted  for  the  purpose  of  enabling  the  President  to  more  fully  carry  out  tbe 
provisions  of  said  Act  Aug.  29,  1916,  c.  418,  i  1. 

Notes  of  Deeisioiui 


Cohatrtiction  and  application  of  act 
In  general.*Where  a  telegraph  com- 
pany, after  terminating  the  arrange- 
ment under  which  it  maintained  lines 
on  a  railroad  right  of  way,  was  denied 
right  of  condemnation  in  Alabama,  held, 
that  preliminary  injunction  against  the 
railroad  company's  interference  with 
telegraph  lines  will  not  be  granted,  be- 
cause the  government  has  assumed  con- 
trol of  railroads,  etc.,  where  the  rail- 
road company  agreed  not  to  take  any 
action  interfering  vnth  the  telegraph 
system  without  governmental  approval. 
Louisville  &  N.  R.  Co.  v.  Western 
Union  Telegraph  Co.  (C.  C.  A.)  252  F. 
29. 

Under  Act  Aug.  29,  1916  (Comp.  St. 
1916,  §  1974a),  authorizing  the  Presi- 
dent in  time  of  war  to  take  possession  of 
railroads,  etc.,  and  the  presidential 
proclamation  of  December  26, 1917,  and 
despite  this  act,  the  Director  General 
of  Railroads  was  not  authorized  to  take 
possession  of  land  belonging  to  a  rail- 
road company  which  was  hot  used  in 
its  business  as  a  carrier;  hence  sale  of 
such  land  under  execution  against  the 
railroad  company  will  not  be  enjoined 
on  suit  of  the  Director  General,  the 
company  making  no  objection.  Ignited 
States  Railroad  Administration  v. 
Burch  (D.  C.)  254  .F.  140. 

In  view  of  the  presidential  procla- 
mation of  December  26,  1917,  whereby 
the  President,  as  a  war  measure,  un- 
der the  authority  of  Act  Aug.  29,  1916 


(Comp.  St.  1916,  §  1974a)  assumed  con- 
trol of  the  railway  systems  of  the  coun- 
try, and  in  view  of  this  act,  held,  that 
the  operation  of  the  Interstate  Com- 
merce Acts,  including  the  Elkins  Act 
(Comp.  St.  1916,  §§  8563-8604),  was  not 
suspended.  U.  S.  v.  Metropolitan  Lum- 
ber Co.  (D.  C.)  254  F.  335. 

Fact  that,  under  Federal  Control  of 
Railroads  Bill,  whatever  plaintiff  re- 
ceives from  defendant  carrier  upon  his 
judgment  against  it  may  be  paid  ac- 
cording to  Interstate  Commerce  Com- 
mission's classification  of  accounts  out 
of  moneys  derived  by  government  from 
operation  of  railroad  cannot  militate 
against  plaintiffs  right  to  have  his  de- 
mand determined  by  judgment.  Louis- 
ville &  N.  R.  Co.  V.  Steel,  202  S.  W. 
878,  180  Ky.  290. 

The  President  and  his  agents  bad  no 
power,  under  Act  Cong.  Aug.  29,  1916, 
§  1  (Comp.  St.  1916,  §  1974a),  or  this 
act,  to  make  an  order  whereby  a  right 
of  action  already  existing  against  a 
railroad  would  be  extinguished  or  cut 
off.  Benjamin  Moore  &  Co.  ▼.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  (Sup.)  174  N. 
Y.  S.  60. 

Under  this  act,  and  under  previous 
statutes  .  and  a  proclamation  of  the 
President,  the  railroads  of  the  country 
are  merely  agencies  or  instrumentali- 
ties of  the  United  States  government. 
Dickens  v.  Bransford  Realty  Co. 
(Tenn.)  210  S.  W.  644. 


§  3115%b.  (Act  March  21,  1918,  c.  25,  §  2.)  Payment  of  compensa- 
tion without  agreements. 
If  no  such  agreement  is  made,  or  pending  the  execution  of  an 
agreement,  the  President  •  may  nevertheless  pay  to  any  carrier 
while  under  Federal  control  an  annual  anrount,  payable  in  reason- 
able installments,  not  exceeding  ninety  per  centum  of  the  esti- 
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mated  annual  amount  of  just  compensation,  remitting  such  car- 
rier, in  case  where  no  agreement  is  made,  to  its  legal  rights  for  any 
balance  claimed  to  the  remedies  provided  in  section  three  hereof. 
Any  amount  thereafter  found  due  such  carrier  above  the  amount 
paid  shall  bear  interest  at  the  rate  of  six  per  centum  per  annum. 
The  acceptance  of  any  benefits  under  this  section  shall  constitute 
an  acceptance  by  the  carrier  of  all  the  provisions  of  this  Act  and 
shall  obligate  the  carrier  to  pay  to  the  United  States,  with  interest 
at  the  rate  of  six  per  centum  per  annum  from  a  date  or  dates  fixed 
in  proceedings  under  section  three,  the  amount  by  which  the  sums 
received  under  this  section  exceed  the  sum  found  due  in  such  pro- 
ceedings.    (40  Stat.  453.) 

See  note  to  t  3115%^,  ante. 
§  3ns%c.  (Act  March  21,  1918,  c.  25,  §  3.)  CUims  for  compensa- 
tion ;  agreements. 
All  claims  for  just  compensation  not  adjusted  (as  provided  in 
section  one)  shall,  on  the  application  of  the  President  or  of  any 
carrier,  be  submitted  to  boards,  each  consisting  of  three  referees 
to  be  appointed  by  the  Interstate  Commerce  Commission,  mem- 
bers of  which  and  the  official  force  thereof  being  eligible  for  serv- 
ice on  such  boards  without  additional  compensation.  Such  boards 
of  referees  are  hereby  authorized  to  summon  witnesses,  require 
the  production  of  records,  books,  correspondence,  documents,  mem- 
oranda, and  other  papers,  view  properties,  administer  oaths,  and 
may  hold  hearings  in  Washington  and  elsewhere,  as  their  duties 
and  the  convenience  of  the  parties  may  require.  In  case  of  dis- 
obedience to  a  subpcena  the  board  may  invoke  the  aid  of  any 
district  court  of  the  United  States  in  requiring  the  attendance  and 
testimony  of  witnesses  and  the  production  of  documentary  evi- 
dence, and  such  court  within  the  jurisdiction  of  which  such  in- 
quiry is  carried  on  may,  in  case  of  contumacy  or  refusal  to  obey 
a  subpcena  issued  to  any  person,  corporation,  partnership,  or  asso- 
ciation, issue  an  order  requiring  appearance  before  the  board,  or 
the  production  of  documentary  evidence  if  so  ordered,  orthe  giv- 
ing of  evidence  touching  the  matter  in  question;  and  any  failure 
to  obey  such  order  of  the  court  may  be  punished  by  such  court 
as  a  contempt  thereof.  Such  cases  may  be  heard  separately  or 
together  or  by  classes,  by  such  boards  as  the  Interstate  Com- 
merce Commission  in  the  first  instance,  or  any  board  of  referees 
to  which  any  such  cases  shall  be  referred  may  determine.  Said 
boards  shall  give  full  hearings  to  such  carriers  and  to  the  United 
States ;  shall  consider  all  the  facts  and  circumstances,  and  shall 
report  as  soon  as  practicable  in  each  case  to  the  President  the  just 
compensation,  calculated  on  an  annual  basis  and  otherwise  in  such 
form  as  to  be  convenient  and  available  for  the  making  of  such 
agreement  as  is  authorized  in  section  one.  The  President  is  au- 
thorized to  enter  into  an  agreement  with  such  carrier  for  just  com- 
pensation upon  a  basis  not  in  excess  qf  that  reported  by  such  board, 
and  may  include  therein  provisions  similar  to  those  authorized 
under  section  one.  Failing  such  agreement,  either  the  United 
States  or  such  carrier  may  file  a  petition  in  the  Court  of  Claims 
for  the  purpose  of  determining  the  amount  of  such  just  compen- 
sation, and  in  the  proceedings  in  said  court  the  report  of  said  ref- 
erees shall  be  prima  facie  evidence  of  the  amount  of  just  compen- 
sation and  of  the  facts  therein  stated.  Proceedings  in  the  Court  of 
Claims  under  this  section  shall  be  given  precedence  and  expedited 
ID  every  practicable  way.  (40  Stat.  454.) 
See  note  to  |  3U6)ia,  ute. 
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§  311534d.  (Act  March  21,  1918,  c.  25,  §  4.)     Increase  of  compen- 
sation. 
The  just  compensation  that  may  be  determined  as  hereinbefore 
provided  by  agreement  or  that  may  be  adjudicated  by  the  Court 
of  Claims,  shall  be  increased  by  an  amount  reckoned  at  a  reason- 
able rate  per  centum  to  be  fixed  by  the  President  upon  the  cost  of 
any  additions  and  betterments,  less  retirements,  and  upon  the  cost 
of  road  extensions  to  the  property  of  such  carrier  made  by  such 
carrier  with  the  approval  of  or  by  order  of  the  President  while 
such  property  is  under  Federal  control.    (40  Stat.  454.) 
See  note  to  §  3115% a,  ante.  , 

§  311534e.  (Act  March  21,  1918,  c.  25,  §  5.)  Payment  of  dividends. 
No  carrier  while  under  Federal  control  shall,  without  the  prior 
approval  of  the  President,  declare  or  pay  any  dividend  in  excess 
of  its  regular  rate  of  dividends  during  the  three  years  ended  June 
thirtieth,  nineteen  hundred  and  seventeen:  Provided,  however, 
That  such  carriers  as  have  paid  no  regular  dividends  or  no  divi- 
dends during  said  period  may,  with  the  prior  approval  of  the 
President,  pay  dividends  at  such  rate  as  the  President  may  deter- 
mine.   (40  Stat.  454.) 

See  note  to  |  3115%a,  ante. 

§  31153^f.  (Act  March  21,  1918,  c.  25,  §  6,  as  amended  Act  March 
2,  1919,  c.  95,  §  7.)     Revolving  fund;  additions;  betterments. 

The  sum  of  $500,000,000  is  hereby  appropriated,  out  of  any  mon- 
eys in  the  Treasury  not  otherwise  appropriated,  which,  together 
with  any  funds  available  from  any  operating  income  of  said  car- 
riers, may  be  used  by  the  President  as  a  revolving  fund  for  the  pur- 
pose  of  paying  the  expenses  of  the  Federal  control,  and  so  far  as 
necessary  the  amount  of  just  compensation,  and  to  provide  termi- 
nals, motive  power,  cars,  and  other  necessary  equipment,  such  ter- 
minals, motive  power,  cars,  and  equipment  to  be  used  3tv4  ac- 
counted for  as  the  President  may  direct  and  to  be  disposed  oi  as 
Congress  may  hereafter  by  law  provide. 

The  President  may  also  make  or  order  any  carrier  to  make  any 
additions,  betterments,  or  road  extensions,  and  to  provide  ter- 
minals, motive  power,  cars,  and  other  equipment  necessary  or  ^^" 
sirable  for  war  purposes  or  in  the  public  interest  on  or  in  connec- 
tion with  the  property  of  any  carrier.  He  may  from  said  revolvmg 
fund  advance  to  such  carrier  all  or  any  part  of  the  expense  of  such 
additions,  betterments,  or  road  extensions,  and  to  provide  ter- 
'minals,  motive  power,  cars,  and  other  necessary  equipment  so  or- 
dered  and  constructed  by  such  carrier  or  by  the  President,  such 
advances  to  be  charged  against  such,  carrier  and  to  bear  ^^^^^^ 
at  such  rate  and  be  payable  on  such  terms  as  may  be  determii^^^.  ^ 
the  President,  to  the  end  that  the  United  States  may  be  fully  ^^^^' 
bursed  for  any  sums  so  advanced. 

Any  loss  claimed  by  any  carrier  by  reason  of  any  such  add***°^^' 
betterments,  or  road  extensions  so  ordered  and  constructed  may 
be  determined  by  agreement  between  the  President  and  su^^  ^^^] 
rier;  failing  such  agreement  the  amount  of  such  loss  shall  ^^  *^' 
certained  as  provided  in  section  three  hereof. 

From  said  revolving  fund  the  President  may  expend  sti^*^.^ 
amount  as  he  may  deem  necessary  or  desirable  for  the  utili^* 
and   operation   of   canals,   or   for   the   purchase,   constructi<^^'  ^ 
utilization  and  operation  of  boats,  barges,  tugs,  and  other  tra^^^P 
tation   facilities  on  the   inland,  canal,  and  coastwise  water^^^  ' 
and  may  in  the  operation  and  use  of  such  facilities  create  ^*   ^^ 
ploy  such  agencies  and  enter  into  such  contracts  and  agre^^^ 
as  he  shall  deem  in  the  public  interest* 
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No  provision  of  this  Act  shall  be  construed  to  prevent  the  rout- 
ing of  freight  by  a  shipper  or  consignee  over  any  inland  canal 
or  coastwise  waterway,  or  a  part  way  over  such  waterway  and  a 
part  way  by  rail.  In  case  the  shipper  or  consignee  shall  so  route  the 
freight,  no  provision  of  this  Act  shall  be  construed  as  giving  power 
to  change  the  routing.  (40  Stat.  455,  1290.) 
See  note  to  ]  SllS^^a,  ante. 

This  section  wa«  amended  by  Act  March  2,  lftl9.  c.  95,  |  T,  dted  above,  to 
read  as  act  forth'  above.     This  amendment   consisted  in  tiie  addition  of  the 
the  section  ag  set  forth  al>ove. 


§  311S3/4g.  (Act  March  21,  1918,  c.  25,  §  7.)  Bonds  for  maturing 
obligations;  reports. 
For  the  purpose  of  providing  funds  requisite  for  maturing  ob- 
ligations or  for  other  legal  and  proper  expenditures,  or  for  reor- 
ganizing railroads  in  receivership,  carriers  may,  d>iring  the  period 
of  Federal  control,  issue  such  bonds,  notes,  equipment  trust  cer- 
tificates, stock,  and  other  forms  of  securities,  secured  or  unsecured 
by  mortgage,  as  the  President  may  first  approve  as  consistent  with 
the  public  interest  The  President  may,  out  of  the  revolving  fund 
created  by  this  Act,  purchase  for  the  United  States  all  or  any  part 
of  such  securities  at  prices  not  exceeding  par,  and  m'ay  sell 
such  securities  whenever  in  his  Judgment  it  is  desirable  at  prices 
not  less  than  the  cost  thereof.  Any  securities  so  purchased  shall 
be  held  by  the  Secretary  of  the  Treasury,  who  shall,  under  the 
direction  of  the  President,  represent  the  United  States  in  all  mat- 
ters in  connection  therewith  in  the  same  manner  as  a  private  hold- 
er thereof.  The  President  shall  each-year  as  soon  as  practicable 
after  January  first,  cause  a  detailed  report  to  be  submitted  to  the 
Congress  of  all  receipts  and  expenditures  made  under  this  section 
ind  section  six  during  the  preceding  calendar  year,    (40  Stat.  455.) 

See  note  to  t  3115%b,  ante. 
J  3115%h.  (Act  March  21,  1918,  c.  25.  §  8.)     Powers  of  President; 
advice  of  Interstate  Commerce  Commission. 
The  President  may  execute  any  of  the  powers  herein'and  here- 
tofore granted  him  with  relation  to  Federal  control  through  such 
agencies  as  he  may  determine,  and  may  fix  the  reasonable. com- 
pensation for  the  performance  of  services  in  connection  therewith, 
md  may  avail  himself  of  the  advice,  assistance,  a^nd  cooperation 
af  the  Interstate  Commerce  Commission  and  of  the  members  and 
employees  thereof,  and  may  also  call  upon  any  department,  com- 
mission, or  board  of  the  Government  for  such  services  as  he  may 
deem  expedient.     But  no  such  official  or  employee  of  the  United 
States  shall  receive  any  additional  compensation  for  such  services 
accept  as  now  permitted  by  law.     (40  Stat.  455.) 
See  note  to  }  3115%b,  ante. 

Proclamation  issued  under  this  section,  dated  March  29,  I91S,  as  follows; 
"Whereas,  by  the  proclamation  dated  December  28,  1917,  taking  over  each 
and  every  system  of  transportation  and  tbc  appurtenances  thereof  located 
wholly  or  in  part  within  tbe  boundaries  of  tbe  contioentnl  United  States,  it 
was  provided  'that  the  poasesaion,  control,  operation,  and  utilization  of  such 
transportation  syatems  hereby  by  me  undertaken,  shall  be  exercised  b;  and 
through  William  G.  McAdoo,  who  is  hereby  appointed  and  deeigDated  Director 
General  of  Hailroads,'  and  the  said  William  li.  Mc-Adoo  pursuant  to  said  proc- 
lamation entered  upon  and  has  continued  to  discharge  the  duties  of  Director 
General  of  Railroads  as  provided  therein;   and 

"Whereaa,  since  tbe  issuance  of  said  proclamation  tbe  Cungresa  of  -tbe  United 
States  has  passed  an  act  entitled  'An  Act  to  Provide  for  tbe  Operation  of 
Transportation  Systems  while  under  Federal  Conicol,  for  tbe  Just  Cumpi'usa- 
tion  of  their  Owners  and  far  other  Purposes.'  which  act  was  duly  approved 
by  me  on  tbe  21st  day  of  Marcb,  1918,  and  is  now  in  full  force  and  ctTrct:  and 
in  terms  confers  upon  tbe  President  tbe  powers  speL-ilicd  therein  and  the  au- 
thority to  carry  the  aame  into  effect;  and 
"Whereas,  it  ia  provided  in  Section  8  of  said  act  that  the  President  may 
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execute  aa;  of  the  poweri  therein  and  tberetofore  iranted  him  with  relati 

the  Federal  oootrol  of  Bystems  of  tranxporlatioii  aad  parts  thereof,  indi 

railroads,  inland  waterways,  etc.,  through  such  eceDcies  aa  be  ma;  deten 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States,  i 

and  by  virtue  of  die  powers  and  authority  so  vested  in  me  by  aaid  B<H  *i 

ell  other  powers  me  hereto  enablioR,  do  hereby  authorise  the  said  Willia 

McAdoo,    Director  General   of   Railroads   as   aforesaid,   either   perHonall 

through  such   divisions,  agencies,  or  persons  as  he  may   appoint,  and  ii 

own  name  or  in  the  name  of  anch  diviaions,  agendes,  or  persons,  or  in  the ; 

of  the  President  to  agree  with  the  caTriera  or  any  of  them  or  with  tutj  i 

person  in  interest,  upon  the  amount  of  compensation  to  be  paid  pursuai 

law,  and  to  sign,  seal,  and  deliver  in  his  own  name  or  in  the  name  ol 

Preddent  or  in  the  name  of  the  United  States  such  agreements  as  mt 

necessary  and  eipedieot  with  the  several  carriers  or  other  persons  in  iat 

respecting  compensation,   or   any   other  matter   concerning  whidi   it   ma 

necessary  or  expedient  to  deal  and  to  mske  any  and  all  eontracts,  agreem 

or  obligationB  necessary  or  expedient  and  to  issue  any  and  all  orders  i 

may  in  any  way  be  found  necessary  and  expedient  in  connection  with  the 

eral  control  of  systems  of  transportation,  railroads,  and  inland  waterwi: 

fully  in  all  respects  aa  the  President  is  authorized  to  do,  and  generally  I 

and  perform  all  and  singular  all  acts  and  things  and  to  exercise  ell  and  sini 

the  powers  and  duties  which  in  and  by  the  said  act.  or  any  other  act  in 

tion  to  the  subject  hereof,  the  President  is  authoriied  to  do  and  perfori 

Sec,  also,  Proclamation  under  i  IttTla,  ante. 

See  proclamation  of  the  President,  under  |  1HT4B,  aote. 

See  Friesen  v.  Chicago.  R.  I.  &  I*.  Hy.  Co.  (D,  C.)  254  F.  875. 

§  3115^^i.  (Act  March  21,  1918.  c.  25,  §  9.)     Act  Aug.  29,  191i 

418  to  rentain  in  force;   further  powers  of  President. 

The  provisions  of  the  Act  entitled  "An  Act  making  appro^ 

tions  for  the  support  of  the  Army  for  the  fiscal  year  ending  J 

thirtieth,  nineteen  hundred  and  seventeen,  and  for  other  purpoi 

approved   August   twenty-ninth,    nineteen    hundred   and    sixt 

shall  remain  in  force  and  effect  except  as  expressly  modified 

restricted  by  this  Act;   and  the  President,  in  addition  to  the  p 

ers  conferred  by  this  Act,  shall  have  and  is  hereby  given  such 

er  and  further  powers  necessary  or  appropriate  to  give  effec 

the  powers  herein  and  heretofore  conferred.     The  provision; 

this  Act  shall  also  apply  to  any  carriers  to  which  Fpderal  cor 

may  be  hereafter  extended.    (40  Stat.  456.) 

See  note  to  S  3115%a,  ante. 

Validity  of  aaotion— This  act, 

izing  the  President  to  make  reg\. .«..,,„.,..  ,,    .        _  ,   .-.   .        »t       ^^      . 

assuming   that  it  authorizes  the  fixing  \^^^^  Qxu^rai  Order  No.  26  ol 

hy  aucb  regulaUona  of  the  venue  of  ac       f «<■"«;  ^'^''"al  of  Railroads,  as  to 

tions  in  federal  courts  againat  railroad       '»?  trial,  on  showing  that  just  mte 

companies,  is  within  the  war  powers  of       "^   government   will    be   prejudice. 

Congress,     and     constitutional.    Wain-       Present  trial  of  acbon  against  ca 

wrigbt  V.  Pennsylvania  R.  Co.  (D.  C.)       ^"^^    ^*<'"«'    """"o'    pendmg 

.«g  pi   AKQ  couDty  or  district  other  than  wher< 

'Act'cocg.  Aug.  29.  11>16  (Comp.  St.       f«"se  of  action  arose  or  plaintiff 

1916.  i  Ift74a),   empowering   President       resided,   but  allowmg  a   new  sctic 

to  take  possession  of  systema  of  trans-       "•«  "^her  county  or  district,   staj 

portation,  and   this   act,   general   order       P''""*'    ""    *^f    circumatances   of 

No.    18    of    the    Director    General    o(       case ;;  the  primary  considerstion  I 

RaiJrosda.  general  order  No.  18a.  and       ^l""  B'tuat'o"  «   «e  government 

general  order  No.  2B.  which  relate  only       '"^  to  railroad  witneaaes  leaving 

to  the  remedy  of  a  person  injured  aud       T*^^-    ^"^^'"'^''-  ^^Vj"!^-  **'  ^ 

desiring  to  sue.  are  not  subject  to  the       ^7-   Co;  tP-  C.)   253   F.  67(1. 

objection  that  they  are  ex   post  facto  ^ne    wj'ired   in    New    Mexico    i 

or  retroactive.    Rhodes  v.  Tatum  ires.       '^'^roiti  in  Texaa  could  not  by  mj 

Civ.  App.)  20C   S.   W.   114.  "■"«  ^"'P'"'  iwraedlste  trial  of  hii 

tion   contrary   to   general    orders 

omert    aad    regulatloaa.— A    foreign       18.  l.Sa.  and  26  of  the  Director  Goi 

railroad  corporation  nhich  had  former-       of  the  Railways,  in  the  absence  of 

ly  maintained  office  in  New  York  where       pliance  with  No.  26,  permitting  ap[ 

it  solicited  business  cannot  be  deemed       tiun  to  the  Director  General  fur  i 

"doing  business"  in  atute  during  period       in    event   of   unnecessary    bardslii 

when  it  was  dismantling  office  and  pre-       postponement   according    lo   those 

paring   to    abandon    aame   pursuant   to       dera.    Rhodes    r.     Tatum     (Tex. 

order  of  United  States  Director  Gen-       App.)  206  S.  W.  114. 
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—  V«aiie  ttl  aeMons-^AiD ended  reg-  arose,  or  where  plaintiff  resided  when 

ilation   No.    18a,   pronulBated    b;    the  it   accrued,   will   be   dismiBBed.    Cocker 

director  General  ot  RaUroads  April  18,  v.  New  York,  O.  &,  W.  Ry.  Co.  (D.  C.) 

018,  providing  that  "alt  suits  sgaluit  2SS  F.  676. 

arriera    while    under    federal    control  Under    Act     Cong.    Aug.    29,     1916 

anat  be  brought  in  the  county  or  dis'  (Conp.  SL  1916,  |  19T4a),  empowering 

rirt  where  tbe  plaintiff  resided  at  the  PreBident  to  take  pOBseasion  of  systems 

Em?  of  the  accrual  of  the  cause  of  ac-  of  tratiBportatioD,  aud  this  act,  section  II. 

Ion  or  in  the  county  or  district  where  the   President's   appointment  ot  s  Di- 

he  cause  of  action  arose,"  as  applied  rector  General,  and  the  orders  of  thP 

0  Buits  in  the  federal  courts,  la  within  Director  General  Nos.  18.  18a,  and  26, 

tie  authority  conferred  on  the   Presi-  In   effect   requiring    suits   against   car- 

ent   by   Act   March   21,   1918.    Wain-  riers     under     federal     control     to     be 

Tight  V.  Pennsylvania  H.  Co.  (D.  U.)  brought   in   the   county   where   plaintiff 

53  V.  459.  resided   at   the   time  of   the  injury,   or 

Suit  against  carrier  while  under  fed-  where   the  cause  of  action   arose,  and 

ral  control,   brought,  after   promulga-  prohibiting  trial   of   a  suit   brought  in 

on  of  and  contrary  to  General  Orders  any  other  county,  are  valid.    Rhodes  v. 

ios.  18  and  18a  of  the  Director  Gen-  Tntum  (Tex.  Civ.  App.)  20fi  S.  W.  114. 

ral  of  Railroads,  in  a  county  or  district  See,  also,  Frieaan  v.  Chicago,  R.  I.  & 

ther  than  where  the   cause  of  action  P.  Ry.  Co.  (D.  C.)  254  F.  875.  , 

311534J.  (Act  March  21,  1918,  c.  25,  §  10.)     LiabiUties  of  carriers; 

actions  by  and  gainst 
Carriers  while  under  Federal  control  shall  be  subject  to  all  laws 
nd  liabilities  as  common 'carriers,  whether  arising'  under  State 
r  Federal  laws  or  at  common' law,  except  in  so  far  as  may  be 
iconsistent  with  the  provisions  of  this  Act  or  any  other  Act  ap- 
licable  to  such  Federal  control  or  with  any  ord?r  of  the  Pres- 
lent.  Actions  at  law  or  suits  in  equity  may  be  brought  by  and 
gainst  such  carriers  and  judgments  rendered  as  now  provided 
y  law;  and  in  any  action  at  law  or  suit  in  equity  against  the  car- 
er, no  defense  shall  be  made  thereto  upon  the  ground  that  the 
irrier  is  an  instrumentality  or  agency  of  the  Federal  Government, 
or  shall  any  such  carrier  be  entitled  to  have  transferred  to  a 
ederal  court  any  action  heretofore  or  hereafter  instituted  by  or 
;ainst  it,  which  action  was  not  so  transferable  prior  to  the  Fed- 
■al  control  of  such  carrier;  and  any  action  which  has  heretofore 
:en  so  transferred  because  of  such  Federal  control  or  of  any'Act 
:  Congress  or  official  order  or  proclamation  relating  thereto  shall 
3on  motion  of  either  party  be  retransferred  to  the  court  in  which 
was  originally  instituted.  But  no  process,  mesne  or  final,  shall 
;  levied  against  any  property  under  such  Federal  control. 
During  the  period  of  Federal  control,  whenever  in  his  opinion  the 
iblic  interest  requires,  the  President  may  initiate  rates,  fares,  ' 
larges,  classifications,  regulations,  and  practices  by  filing  the  same 
ith  the  Interstate  Commerce  Commission,  which  said  rates,  fares, 
larges,  classifications,  regulations,  and  practices  shall  not  be  sus- 
■nded  by  the  commission  pending  final  determination. 
Said  rates,  fares,  charges,  classifications,  regulations,  and  prac- 
:es  shall  be  reasonable  and  just  and  shall  take  effect  at  such  time 
id  upon  such  notice  as  he  may  direct,  but  the  Interstate  Com- 
erce  Commission  shall,  upon  complaint,  enter  upon  a  hearing 
mccrning  the  justness  and  reasonableness  of  so  much  of  any  or- 
T  of  the  President  as  establishes  or  changes  any  rate,  fare, 
large,  classification,  regulation,  or  practice  of  any  carrier  under 
;deral  control,  and  may  consider  all  the  facts  and  circumstances 
:isting  at  the  time  of  the  making  of  the  same.  In  determining 
ly  question  concerning  any  such  rates,  fares,  charges,  classifi- 
tions,  regulations,  or  practices  or  changes  therein,  the  Interstate 
jmmerce  Commission  shall  give  due  consideration  to  the  fact 
at  the  transportation  systems  are  being  operated  under  a  uni- 
■d  and  coordinated  national  control  and  not  in  competition. 
After  full  hearing  the  commission  may  make  such  findings  and 
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orders  as  are  authorized  by  the  Act  to  regulate  commerce  as 
amended,  and  said  findings  and  orders  shall  be  enforced  sls  pro- 
vided in  said  Act:  Provided,  however,  That  when  the  Pr^sidlent 
shall  find  and  certify  to  the  Interstate  Commerce  Commission  that 
in  prder  to  defray  the  expenses  of  Federal  control  and  operation 
fairly  chargeable  to  railway  operating  expenses,  and  also  -to  pay 
railway  tax  accruals  other  than  war  taxes,  net  rents  for  joint:  fa- 
cilities and  equipment,  and  compensation  to  the  carriers,  operating 
as  a  unit,  it  is  necessary  to  increase  the  railway  operatingr  rev- 
enues, the  Interstate  Commerce  Commission  in  determini  xng"  the 
justness  and  reasonableness  of  any  rate,  fare,  charge,  classificration, 
regulation,  or  practice  shall  take  into  consideration  said  findi  rag"  and 
certificate  by  the  President,  together  with  such  recommendations 
as  he  may  make.    (40  Stat.  456.)  ' 

See  note  to  §  3115%a,  ante.  St    1916,    |   3115%o),    declarixi^      that 

Constitutionality^This  section,  au-  nothing  in  the  act  shall  be  constmied 
thorizing  maintenance  of  actions  and  to  impair  lawful  police  regulatiiorks  of 
lecovery  of  judgments  against  carriers 
for  damages  sustained  by  employes  and 
others  while  railroad  is  being  operated 
by  federal  authorities,  despite  provi- 
sion no  process  shall  be  levied  against 
property  under  federal  control,  held 
unconstitutional.  Schumacher  v.  Penn- 
sylvania R.  Co.  (Sup.)  175  N.  Y.  S.  84. 

Construction  and  applioation  In  gen- 
erals—Under Act  Cong.  Aug.  29,  1916 
(Coinp.  St.  1916,  §  1974a),  giving  the 
President  power  in  time  of  war  to  take 
possession  and  control  of  transporta- 
tion systems,  presidential  proclamation 
of  December  26,  1917  (note  under  § 
1974a,  ante),  whereby  the  President 
took  such  possession  and  control,  to- 
gether  with  this  act,  the  complete  pos- 
session and  control  of  the  railroads 
taken  by  the  United  States  impliedly  in- 
cluded the  power  to  fix  rates,  regard- 
less of.  the  power  given  by  this  section. 
Northern  Pac.  Ry.  Co.  v.  State  of 
North  Dakota  ex  rel.  Langer,  39  S.  Ct. 
502,  63  L.  Ed.  — . 

As  the  federal  control  and  operation 
of  railroads*  worked  a  fundamental 
change,  the  provision  of  this  section, 
authorizing  the  President  to  prescribe 
rates,  etc.,  cannot  be  construed  as  ap- 
plicable only  to  interstate  rates,  for 
such  construction  would  tend  to  pre- 
vent the  change  from  becoming  ef- 
fective.    Id. 

The  war  power  of  the  United  States 
is  not  disputable,  and  therefore  where 
Congress,  under  its  war  power,  by  Act 
Aug.  29, 1916  (Comp.St.  1916,  §  1974a), 
authorized  the  President  to  take  pos- 
session of  transportation  systems  and 
the  President  took  control  ol"  the  rail- 
roads, and  was  subsequently  by  this 
section  authorized  to  fix  rates,  such 
rate-making  power  cannot  be  construed 
as  limited  to  interstate  rates,  for  that 
would  be  a  limitation  on  the  war  pow- 
ers of  the  United  States.     Id. 

Under  this  section,  authorizing  the 
President  to  fix  rates  for  railroads  un- 
der federal  control,  but  providing  for 
review  by  the  Interstate  Commerce 
Commission,  etc.,  and  section  15  (Comp. 
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the  state,  the  President  has  i>ower  to 
prescribe  intrastate  rates  for  r"^ilro*<J8 
under  federal  control,  thoug^b  sTich 
rates  conflict  with  rates  previo^isly  ^*- 
ed  by  state  authority.     Id. 

The  federal  government  beings    io   con- 
trol  of   railroads   as   a   war   measure, 
state    courts    should    consider      ^oneral 
welfare  in  adjusting  controversies    *'** 
tween  private  suitors  involving  e3Ci>eiid- 
iture  of  public  lands  for  local  tr-iinsP*'''" 
tation      facilities.    Ralston      business 
Men's  Ass'n  v.  Bush  (Neb.)  16T    N-    W. 
727. 

Where  order  that  carrier  remoV^®  *^' 
crimination  by  change  in  tariff  scbed- 
ules  ehminating  its  absorption  <^i 
switching  charges  was  in  existence  Jpe- 
fore  President's  proclamation  ^^'^^uf 
over  the  railroads,  such  situation  ou^d' 
not  to  cause  a  reversal  of  this  order. 
Lincoln  Commercial  Club  v.  Missouri 
Pac.  Ry.  Co.  (Neb.)  172  N.  W.    ^^'"-^ 

In  view  of  this  section  the  Industr* 
Commission    can    award    against      f  ^ 
Pullman    Car    Company    compensa^ 
for  injuries  to  a  porter  received    TT^  id 
the  car  was  operated   by   the    f  ede 
Director  General.     Bryant  v.  p'lxUuian 
Co.  (Sup.)  177  N.  Y.  S.  488.  _     .* 

The  act  of  the  Director  General    « 
Railroads,  by  General  Order  28,    *^  ? 
creasing  freight  rates  and  P^^®*^*"*^?-; 
uniform    passenger    fare    without        . 
tinguishing  between  interstate  »n<i  ^^* 
trastate  commerce,  was  an  exerci^*  ^' 
extraordinary .   executive     powe; 
cessitated  by  existence  of  war. 
V.  Northern  Pac.  Ry.  Co.  (N.  J>-> 
N.  W.  324. 

Termination  of  hostilities  uncJ^*l 
armistice  does  not  justify  judici^* 
terference  to  restrain  further  **^^*'oii. 
of  extraordinary  executive  P<'^<^*'^--«^ng. 
ferred  upon  President  by  Act  ^<ii6 
Aug.  29,  1916  (U.  S.  Comp.  St-  ^^  ' 
§  1974a),  and  this  act.     Id. 

Suits    against    carriers^— Und^ 

presidential  proclamation  assumin 
trol   of  the   railroads  and  the  _ 
orders    of    the    Director    Gener^-i* 
employes  of  the  railway  compani^ 
continued  in   the   service   becaoo^ 
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'mp1a7#H  of  the  coTenuacnt,  and  acrv- 
ce  cannot  be  made  on  tbem  as  agents 
if  the  corporation  In  actions  for  in- 
uriea  caused  while  the.  raiirondB  were 
iriTately  operated.  Southern  Cotton 
)il  Co.  T.  Atlantic  Coast  Line  R.  Co. 
D.  C.)  237  F.  138. 
A  suit  agaihat  the  Director  General 
f  RailioadB,  involvioK  hia  right  to  di- 
ect  and  control  operation  of  the  prop- 


rty 


hia 


gainst  the  carrier,  permitted  b;  thiH 
ection,  while  it  is  under  federal  con- 
rol.  Nuecea  Vallej  Town-Site  Co.  v. 
IcAdoo  (D.  C.)  257  F.  143. 

Under  thig  act,  litigants  could  aae 
lilroad  companies  under  federal  di- 
cction,  Just  as  the;  had  previously 
een  able  to  do  and  in  such  courts  as 
ad  jurisdiction  under  the  general  law. 
ohnaon  T.  McAdoo  (D.  C.)  2S7  F.  7S7. 

In  an  action  against  a  railroad  foe 
ijuriea  at  a  crossing,  the  dlHmiasal  of 
le  action,  as  to  the  railroad  named  aa 
riginal  defendant,  and  the  aubatitu- 
on  of  the  Director  General  of'  Rail- 
>ads  as  defendant,  wag  errcr.  Gowan 
.  McAdoo  (Minn.)  173  N.  W.  440,  443. 
Act  Aug.  28,'  1916,  J  1  (U.  S.  Comp. 
t.  1916,  i  1074a),  Act  March  21,  1B18, 
i  10,  13,  15,  Bad  presidential  procla- 
Btions  ol  December  26,  1918,  and 
pril  11,  1918,  did  not  prohibit  slate 
lurta  from  entertaining  jariadiction 
id  proceeding  to  judgment  in  all  cas- 
I  BgainBt  railroada  aa  theretofore:  the 
ily  purpose  being  to  prevent  atatea 
om  seizing  property  neceaasry  to  ba 
,ed  in  'maintenance  of  transportation 
'Stem  of  country  for  uae  of  national 
L.  N.  Dautiler  Lumber 
&  P.  Ry.  Co.  (MisB.)  80 
).  770. 

Under  Act  Cong.  Aug.  28,  1918,  |  1 
I.  S.  Comp.  St.  1916,  i  18748),  author- 
ing'  Pre  si  dent' a  war  time  assumption 

control  of  syatams  of  transportation, 
id  under  President's  proclamation  of 
Bcember  26,  1817,  prima  facia  a  cause 

action  onder  federal  Employers'  Lia- 
lity  Act  April  22,  1908  (U.  S.  Comp. 
-  1916,  IE  8657-8665).  for  death  o£ 
I  employfi  arising  and  action  begun 
bseiiuent  to  assumption  ot  federal 
ntrol  and  before  passage  of  this  act, 
came  vested  in  plaintiff  a  a  sdmin- 
:rator  of  deceased  prior  to  passage 
Kail  Control  Act.  McOregor  v. 
■eat   Northern   Ry.   Co.   (N.   D.)   172 

W.  841. 
rhia    section   held   to    authorite    the 
inging  of  actions  against  carrier  eor- 
ratioDB  during  period  of  federal  con- 
)l.      Id. 

Under  this  act.  Director  General  of 
lilroads  is  charged  with  adminiater' 
;  the  transportation  aystema  owned 
the  various  carrier  corporations, 
t  is  not  autliorixed  to  appear  and 
fend  suits  brought  against  them.  Id. 
I^arrier  corporations  during  period  of 
Jernl  control  under  Act  Cong.  Aug. 
,  1916,  I  1  (U.  S.  Comp.  8t  1916,  g 
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1974a),  and  President's  proclamation 
of  December  26,  1917,  and  this  act, 
remain  legal  entities,  capable  of  suing 
and  being  sued  in  tbe  courts,  and  are 
charapiona  of  their  own  legal  rights. 
Id. 

The  word  "carriera,"  ■■  naed  in  thia 
section,  providing  that  actions  may  ha 
brought  egainat  carriers  under  federal 
control,  means  the  corporations,  and 
not  the  Director  GeneraL     Id. 

Where  Go rpa ration  Commisaion  or- 
dered appellant  railroad  to  construct 
a  depot,  and  it  appeared  that  federal 
government  bad  taken  charge  ot  ap- 
pellant'a  railroad  aystem,  the  order  of 
snbmission  would  be  set  aside,  and 
cause  continued  until  further  order  of 
court  Chicago,  R.  I.  &  P.  Ry.  Co. 
v.  StaU  (Okl.)  180  P.  250.' 

Suits  byidlrMtor  ganarai.— A  suit  by 
the  Director  General  of  Railroads  to 
enjoin  sole  of  land  owned  by  a  railroad 
under  eiecution  iaaued  on  a  judgment 
of  a  state  court,  on  the  theory  that, 
having  taken  poBsession^  of  the  same, 
it  was  exempt  from  procesa  under  this 
act,  is  a  suit  of  a  civil  nature  arising 
under  tbe  laws  of  the  United  States, 
etc.,  of  which  the  federal  District  Court 
has  jurisdiction,  for  it  nrust  be  deemed 
that  Act  March  21.  1918,  modified  Jud. 
Code,  i  265  (Comp.  St.  1916,  |  1242). 
United  States  Railroad  Administration 
V.  Bnrch  (D.  C.)  254  F.  140. 

Proceas  au'list  property.— Under 
this  section,  an  action  by  a  telegraph 
company  to  condeoAi  a  right  of  way  for 
a  telegraph  line  along  tbe  right  of  way 
of  a  railroad  comMny  under  federal 
control  will  not  be  atayed  because  the 
latter  company  was  under  fi'deral  con- 
trol. Postal  Telegraph -Gable  Co.  v. 
Call  (C.  C.  A.)  255  F.  850. 

Under  General  Order  No.  50,  of  the 
Director  General,  no  procesa  will  isEue 
on  judgment  against  Director  General 
which  wUl  interfere  with  hia  possession 
of  railroad  property  comoritttd  to  hia 
control.  Dahn  v.  McAdoo  (D.  0.)  256 
F.  548.    - 

Control  of  operation  of  railroad  by 
restraining  order  or  injunction  is  with- 
in the  prohibition  of  this  section  against 
Interference  with  the  possession  of  thu 
Director  General  of  the  property  by 
any  process.  Nueces  Valley  Town-Site 
Co.  V.  McAdoo  (D.  C.)  257  F.  143. 

'Within  this  section,  pronding  that 
carriers  under  federal  control  shall  be 
subject  to  all  laws  and  liabilities  as 
common  carriera,  except  so  far  as  In- 
consiatent  with  the  act  or  any  order  of 
the  President,  any  law  or  nniiertcd  lia- 
bility which  would  operate  to  take  the 
possession  and  control  of  the  railroad 
property  out  of  the  hands  of  the  gov- 
ernment would  be  BO  inconsistent.  Id. 
Preventing  the  Director  General  of 
Railroads  from  transferring  his  em- 
ployes from  one  point  to  another,  and 
from  regulating  their  duties,  would  to 
that  extent  be  to  take  the  control,  pos- 
(707) 
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geesiou,  uee,  and  operation  of  the  prop- 
erties out  o(  bia  bands,  in  contravention 
of  tlie  terniii  of  tbia  aectiuQ  and  of  the 
•   spirit  and   purpose   of  the   act. 
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Under  tilis  act  and  prodamati 
President  of  December  27.  1917,  right 
of  levyinl  executions,  attacbmcntB,  or 
other  process  against  property  of  com- 
non  carriers  under  federal  control  is 
BUEippDded,  but  litigant  is  not  prevented 
from  bringing  action  against  carrier, 
nor  court  from  granting  him  relief  in 
form  of  judgment  or  otherwise,  liom's- 
ville  &  N.  R.  Co.  v.  Steel,  202  B.  W. 
878,  180  Ky.  200. 

State  court  could  entertain  jurisdic- 
tion of  action  against  a  nonreBident 
railroad  wherein  a  debt  owing  defend- 
ant by  raUfoad  ruuning  ttaruugb  state 
was  attached,  whether  or  not  an  execu- 
tion could  be  levied;  the  word  "meBnCp" 
used  in  Act  Cong.  March  21,  1018, 
prohibiting  execution  or  otber  mesne 
process  against  railroads,  meaning  in- 
termediate; intervening:  the  middle  be- 
tween two  extremes.  L.  N.  Dantster 
Lumber  Co.  v.  Teiaa  &  P.  Ry.  Co. 
(Miss.)  80  So.  770. 

The  prohibition   in   this  section   that 


-   final,   shall   t 


levied  against  any  property  under  such 
federal  control"  is  effective  without 
a  court  order  modifying  a  judgment  to 
prevent  issue  of  execution.  Le  Clair 
V.  Montpelier  &  W.  R.  R.  Co.  (\'t.) 
106  A.  587. 

Ordsra  and  r«guUUM«^-Under  Act 
March  21,  1918.  M  8,  10.  and  despite 
section  9.  held,  that  orders  of  the  Di- 
rt^ctor  General  of  Railroads  tbrougb 
whom  the  President  assumed  control 
of  the  railroads  pursuant  to  Act  Aug. 
29.  1916  (Comp.  St.  1916.  |  _1074a), 
tbat  snitB  against  carriera  while  un- 
der federal  control,  should  be  brought 
in  the  county  or  district  where  the 
j.laintilf  resided  at  the  time  of  the  ac- 
iTual  of  the  action,  were  not  effective 
to  80  limit  that  right,  and  where  au- 
thorized by  atate  law,  a  plaintiff  might 
sue  in  a  district  other  than  that  in 
which  he  rerided  at  the  time  of  ac- 
crual of  the  action,  upon  a  cause  of 
action  not  arising  out  of  the  railway 
company's  dutiei  as  a  common  carrier. 
Friesen  v.  Chicago,  R.  I.  &  P.  By- 
Co.  <D.  C.)  254  F.  875. 

As  the  Director  General  is  the  car- 
rier since  the  President  has  taken 
control  and  possession  of  railroads  un- 
der Act  Aug.  29.  1916.  i  1  (Comp.  St. 
1916,  I  1974a),  Order  No.  50  of  the 
Director  General  providing  for  bis  aub- 
Htitution  in  case  of  actions  against  rail- 
road company  for  causes  of  action 
arising  since  governmental  control  in 
warranted  notwithstanding  this  sec- 
tion, providing  that  actions  or  suits 
may  be  brought  against  such  carriers, 
(or  the  Director  General  is  the  carrier, 
being  anulogous  to  a  receiver,  and  it  is 
proper  tbat  be  be  aubstituted  in  place 
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of  tbe  railroad  company.  Buthe 
T.  Union  Pac.  B.  Co.  (D.  C.)  254  F 

The  provision  of  General  Ordi 
Director  General  of  Railroads  X< 
of  October  28,  1918,  that  pleadin 
pending  actions  for  injuries  agaii 
railroad  company  "may"  be  amt 
by  substituting  the  Director  Ge 
and  diamisaing  the  company  as  de 
ant.  must  be  construed  aa  permi 
only,  in  view  of  this  section,  pr 
ing  that  carriers  while  under  fe 
control,  shall  be  subject  to  all 
and  liabilities  as  common  carriers. 
that  actions  may  be  brought  ag 
them,  "and  judgmenta  reudered  as 
provided  by  law,"  and  such  aulii 
tion  of  parties  will  not  be  mad 
motion  of  defendant.  Jensen  v. 
high  VaUey  B.  Co.  (D.  0.)  255  V. 

Under  Act  Aug.  29,  1916,  Butboi 
President  to  take  over  transport 
systems.  President's  proclamatio 
December  26.  1917,  delegating  co 
1o  Director  General  of  Railroads 
aection,  and  General  Order  Xo.  '. 
Director  General,  a  personal  i 
action  commenced  subsequent  to 
eral  Order  No.  50  on  a  cause  of  a 
occurring  during  federal  operation 
be  maintained  against  Director 
eral  of  Railroads.  Dahn  v.  McAdo 
C.)  256  F.  549, 

It  was  competent  for  the  fed  era 
rector  General  of  Railroads  to  ( 
late  in  what  jurisdiction  be  migl 
sued,  but  Ub  authority  to  make 
and  regulations  did  not  authorin 
setting  aside  of  the  plain  provislo 
this  act  JohuBOD  v.  McAdoo  (I 
257  F.  757. 

Order  No.  50  of  tbe  Director 
eral  of  Railroads,  directing  that 
shall  be  instituted  and  prose 
against  the  Director  General,  can 
no  reference  to  a  suit  filed  prior  J 
adoption,  particularly  if  the  ce 
company  had  ceased  to  be  ope^a^ 
tbe  Director  General.  Sc«rborou 
Louisiana  Ry.  &  Nav.  Co.  (La.)  8 
286. 

Railroad  guard's  right  to  damagt 
breach  of  his  contract  of  emploj 
is  a  vested  right  of  property,  enfr 
ble,  under  General  Order  No.  II 
the  federal  Director  General  of 
roads,  in  the  superior  court,  fo: 
county  where,  in  contemplation  ol 
the  guard  had  bis  residence.  W< 
New  York,  N.  H.  &  H.  R.  Co.  (1 
123  N.  E.  621. 

Tbe  President  could  direct  and 
power  the  Director  General  of 
roads,  as  hia  representative,  to 
cut  the  powers  conferred  upon  hi 
Congress  as  to  federal  operatit 
railroads  on  account  of  the  emer 
of  the  war.     Id. 

Notwithstanding  its  prior  delei 
of  powers  over  the  railroads  d 
tbe  emergency  of  war,  enumerat 
certain  resolves  and  atatutea,  Conj 
iu   the   eierciae   of  general   legis 
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koritr,  could  further  provide  by  Any 
ropriate  enactments  for  the  opera- 
I  of  the  systems  of  railroad  trana- 
tBtion  undertaken  pursuant  to  the 
Bident's  proclamation,  assertine  the 
liority   Tested  in  bim   by   ConireBi. 

rder  of  fedErsl  Director  General  of 
1  roads    that    suit    against    carrier, 

le  under  federal  control,  must  be 
light  in  the  county  where  plaiotiH 
d#s,  or  where  the  cause  o(  action 
K,  having  been  issued  after  action 
been  begun  for  breach  of  contract 
employment  by  s  railroad's  dis- 
rged  guard,  beld  inapplicable,  io 
,  the  guard  could  resort  to  any  court 
competent  juriadictioa,  though  no 
chment  on  meane  process  could  be 
e,  and,  if  a  judgment  was  obtained, 
'iccution  could  be  levied  on  tbe  radi- 
i's property.    Id. 

rder  of  Railroad  and  Warehouse 
1  mission  directing  a  railroad  to 
■t  a  new  depot  in  a  city,  does  not 
e  within  operation  of  this  act,  in 
I  of  General  Order  No.  5S  of  Di- 
or General  of  Railroads,  dated 
mary  20,  1919.  Commercial  Club 
■It.  James  v.  Chicago,  St.  P.,  M.  & 
ly.  Co.  (Minn.)  171  N.  W.  312. 
rder  No.  50,  issued  by  Director 
eral  of  Railroads  October  28.  1018, 
lirinc  that  actions  for  death  or  in- 
to person,  growing  out  of  posses - 
,  control,  or  operation  of  railroads 
director  General,  should  be  brought 
:nst  him,  in  so  fsr  as  it  prohibits 
Dtenance  of  such  an  action  against 
liltoad  company,  conflicts  with  this 
ion,  and  is  void.  Lavallo  v.  North- 
Pac.   Ry.   Co.   (Minn.)   172   N.   W. 

le  President  or  bis  agecta  had  no 
er,  under  this  section,  to  make  or- 
I  BfFecting  tbe  jurisdiction  of  the 
e  courts  of  actions  against  rail- 
Is,  or  affecting  the   right 


.   ther 


make   i 


■T  whereby  a  right  of  action  already 
ting  against  a  railroad  would  be 
□guished  or  cut  off.  Bpnjamin 
ire  &  Co.  V.  Atchison,  T.  Sc  S.  F. 
Co.  (Sup.)  174  N.  Y.  S.  60. 
"here  a  bailee,  employed  to  make 
[nateriat  into  shirts,  improperly  re- 
led  tbe  material  to  plaintiff,  the 
i>r,  under  an  order  bill  of  lading 
1  draft  attached,  held  that  General 
er  No.  43  of  the  Director  General 
[taUroads,  declaring  that  no  prop- 
under  federal  control  or  derived 
□  the  operation  of  the  carriers 
1  be  snbject  to  garnishment  or  like 
::eBS,  did  not,  in  view  of  this  act, 
'ent  the  owner  from  replevying 
it;  tbe  order  not  being  applicable 
!Oods  of  private  persons  merely  in 
isit.  Sntaut  v.  Pennsylvania  R,  Go. 
?.)  177  N.  T.  8.  475. 
[lis  section,  empowering  President  to 
iate  rates,  fares,  elassiScatione,  and 
jlations,  construed  with  other  pro- 
Sdpp.TI.S.Coiip.'19 — 19 
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viaions  of  act  and  the  pre -elf  sting 
method  of  regulation  by  agencies  of 
federal  and  state  governments,  does  not 
confer  original  authority  to  initiate  in- 
trastate rates  which  would  supersede 
pie-eiisting  lawful  rates  prescribed  b; 
Legislature  or  other  competent  ao- 
thority.  Sute  v.  Northern  Pac.  By. 
Co.   (N.  D.)  172  N.   W.  324. 

Rates  initiated  by  President  or  Di- 
rector General  under  this  section  are 
reviewable  by  tbe  Interstate  Commerce 
Commission  under  power  previously 
vested  in  it  under  Interstate  Com- 
merce Act  Feb.  4,  1887,  c.  lOi,  as 
amended,  authorizing  it  to  regulate  in- 
trastate rates  as  such.     Id. 

General  Order  No.  60.  promulgated 
by  the  Director  General  of  Railroads, 
requiring  suits  upon  causes  of  action* 
arising  subsequent  to  December  31. 
1917,  to  be  brought  against  tbe  Di- 
rector General,  snd  authorizing  his 
BubstitiitioD  for  railroad  company  as 
party  defendant  and  dismissal  of  ac- 
tion as  to  company,  ia  not  warranted 
by  this  act.  in  so  far  as  it  purports  to 
be  applicable  to  causes  of  action  al- 
ready vested.  McGregor  v.  Great 
Northern  By.  Co.  (N.  D.)  172  N.  W. 
841. 

Orders  No.  18  and  18a  of  the  Direc- 
tor General  of  Railroads  dated  April 
9  and  18.  1018.  in  so  far  as  they  re- 
quire oil  suits  against  carriers  under 
federal  control  to  be  brought  in  coun- 
ty or  district  where  plaintiff  resides 
or  resided  at  the  time  of  tbe  accrual 
of  the  cause  or  in  the  county  or  dis- 
trict where  the  cause  arose,  is  incon- 
sistent with  and  contrary  to  this  sec- 
tion, providing  "actions  at  law  or  auita 
in  equity  may  be  brought  by  and  against 
such  carriers  and  judgn>ent5  rendered 
as  now  provided  by  law."  El  Paso  & 
S.  W.  R.  Co.  V.  Lovick  (Tex.  Civ.  App.) 
210  S.  W.  283. 

The  General  Order  No.  26  of  the 
Director,  General  of  Railroads  under 
federal  control,  May  23.  1918.  order- 
ing that  actions  and  suits  included  un- 
der General  Order  No.  18  should  abate 
during  federal  control.  Is  inconsistent 
with,  and  contrary  to  this  section,  pro- 
vidiug  that  actions  at  law  or  suits  in 
equity  may  he  brought  by  or  against 
such  carriers  and  judgments  rendered 
as  now  provided  by  law.     Id. 

Refusal  to  continue  trial  in  action 
against  railroad  instituted  in  Texas 
for  injuries  sustained  in  Illinois,  upon 
application  therefor  based  upon  order 
of  Director  General  of  Railroads  No. 
20,  was  discretionary  with  court  Illi- 
nois Cent.  R.  Co.  v.  Ryan  (Tei.  Civ. 
App.)  214  8.  W.  642. 

In  view  of  this  section  court  did  not 
abuse  its  discretion  In  refusing  a  third 
continuaDCe  of  action  against  a  rail- 
road instituted  in  Texas  for  injuries 
sustained  in  Illinois,  notwithstanding 
order  of  Director  General  of  Railroads 
No.  20,   where  suit  had   been   brought 
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before  railroads  wer«  placed  under  Di-  SO  of  the  Director  General,  t 

rector    Qeneral's    control.      Id.  actions  to  be  brought  aKainxt 

Under    this    section   action   could   be  rector  General,  ia  invalid.     Fi 

brought  against  the  carrier  in  its  cor-  Chicaeo  &  N.  W.  Ry.  Co.  (W 

porate    name   and   General   Order    No,  N.  W,  701. 

§  31153^k.  (Act  March  21,  1918,  c.  25,  §  11.)  Violations  o 
punishment. 
Every  person  or  corj)oration,  whether  carrier  or  shipper,  c 
receiver,  trustee,  lessee,  agent,  or  person  acting  for  or  em] 
by  a  carrier  or  shipper,  or  other  person,  who  shall  knowingl 
late  or  fail  to  observe  any  of  the  provisions  of  this  Act,  oi 
knowingly  interfere  with  or  impede  the  possession,  use,  opei 
or  control  of  any  railroad  property,  railroad,  or  transpoi 
system  hitherto  or  hereafter  taken  over  by  the  President,  oi 
knowingly  violate  any  of  the  provisions  of  any  order  or  r 
tion  made  in  pursuance  of  this  Act,  shall  be  guilty  of  a  i 
meanor,  and  shall,  upon  conviction,  be  punished  by  a  fine 
more  than  $5,000,  or,  if  a  person,  by  imprisonment  for  not 
than  two  years,  or  both.  Each  independent  transaction  const 
a  violation  of,  or  a  failure  to  observe,  any  of  the  provisions  i 
Act,  or  any  order  entered  in  pursuance  hereof,  shall  con 
a  separate  offense.  For  the  taking  or  conversion  to  his  ov 
or  the  embezzlement  of  money  or  property  derived  from  or  u 
connection  with  the  possession,  use,  or  operation  of  said  rai 
or  transportation  systems,  the  criminal  statutes  of  the  1 
States,  as  well  as  the  criminal  statutes  of  the  various  States 
applicable,  shall  apply  to  all  officers,  agents  and  employe 
gaged  in  said  railroad  and  transportation  service,  while  the 
is  under  Federal  control,  to  the  same  extent  as  to  persons  em| 
in  the  regular  service  of  the  United  States.  Prosecutions  fc 
lations  of  this  Act  or  of  any  order  entered  hereunder  shall 
the  district  courts  of  the  United  States,  under  the  direction 
Attorney  General,  in  accordance  with  the  procedure  for  t^ 
lection  and  imposing  of  fines  and  penalties  now  existing  i 
courts.     (40  Stat.  457.) 

See  note  to  S  3115'Kin.  ante.  in  councction  with  the  possessi 

Offonses^-An  employe,  BBsisting  in  "''  operation  o("  the  transp 
operating  cars  of  au  express  ooropaLy  sjfitpm,  and  its  larceny  by  ei 
wbich  has  been  taken  over  and  is  be-  constitntca  a  criminal  offense 
ing  operated  by  the  government  under  tbe  United  Stntes,  under  section 
this    act,    who    steals    eii)rcss    matter  A    "transportation    system." 

being  carried  by  it  for  hire  knowing-  this  section,  is  a  systera  whirl 
ly  interferes  with  and  impedes  tbe  ports  something  from  one  plact 
"possession,  use.  operation,  or  control       other.    Id. 

of     •     •     •    transportation     system,"  Tbe  "use"  of  the  system,  wil 

which  is  made  a  criminal  oFTense  bj  section,  consists  in  talking  up.  c 
this  section.  U.  S.  v.  Kambeitu  (D.  ncd  putting  down  property.  Id 
C.)  256  P.  247.  Tbe  "operation"  of  the  systec 

Express  matter  being  carried  by  an  In  tbis  section,  consists  in  rune 
express  company,  while  it  is  being  op-  cars  and  carrying  therein  propi 
erated  by  the  government  under  tbis  ing  moved  from  one  point  or  i 
act,  is  "property  derived  from  or  used       another.     Id. 

§  311534/.  (Act  March  21,  1918,  c.  25,  §  12.)     Operating  re 

Moneys  and  other  property  derived  from  the  operation 
carriers  during  Federal  control  are  hereby  declared  to  be  the 
erty  of  the  United  States.  Unless  otherwise  directed  by  the 
ident,  such  moneys  shall  not  be  covered  into  the  Treasur 
such  moneys  and  property  shall  remain  in  the  custody  of  the 
officers,  and  the  accounting  thereof  shall  be  in  the  same  n 
and  form  as  before  Federal  control.  Disbursements  thei 
shall,  without  further  appropriation,  be  made  in  the  same  n 
as  befbre  Federal  control  and  for  such  purposes  as  under  t 
(770) 
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rstate  Commerce  Commission  classification  of  accounts  in  force 
December  twenty-seventh,   nineteen   hundred   and   seventeen. 

2  chargeable  to  operating  expenses  or  to  railway  tax  accruals  and 
r  such  other  purposes  in  connection  with  Federal  control  as  the 
esident  may  direct,  except  that  taxes  under  Titles  One  and  Two 
the  Act  entitled  "An  Act  to  provide  revenue  to  defray  war  ex- 

nses,  and  for  other  purposes,"  approved  October  third,  nineteen 
ndred  and  seventeen,  or  any  Act  in  addition  thereto  or  in  amend- 
;nt  thereof,  shall  be  paid  by  the  carrier  out  of  its  own  funds.  If 
deral  control  begins  or  ends  during  the  tax  year  for  which  any 
(es  so  chargeable  to  railway  tax  accruals  are  assessed,  the  taxes 
r  such  year  shall  be  apportioned  to  the  date  of  the  begin- 
ig  or  ending  of  such  Federal  control,  and  disbursements  shall 
made  only  for  that  portion  of  such  taxes  as  is  due  for  the  part 
such  tax  year  which  falls  within  the  period  of  Federal  control. 
At  such  periods  as  the  President  may  direct,  the  books  shall  be 
)sed  and  the  balance  of  revenues  over  disbursements  shall  be 
vered  into  the  Treasury  of  the  United  States  to  the  credit  of 
:  revolving  fund  created  by  this  Act.  If  such  revenues  are  in- 
fficient  to  meet  such  disbursements,  the  deficit  shall  be  paid 
t  of  such  revolving  fund  in  such  manner  as  the  President  may 
ecL     (40  Stat.  457.) 

See  note  to  I  3115?iB,  BDle.  out   of   bis    receipts;   question    of   ad- 

Defents  of  suit  and  payment  of  re-  JuMment  as  between  goTernment  and 
(Bry.— Under  this  section  it  is  in-  Hie  railroad  being  for  Bettleoient  when 
nbent  on  the  Director  General  to  the  roads  shall  be  returned  to  their 
end  a  suit  asainst  a  road,  and  to  owners  or  otherwise  disposed  of. 
ke  payment  in  the  event  of  recover;       Johnaon  t.  MeAdoo  (D.  C.)  25T  F.  757. 

JllS3^m.  (Act  March   21,    1918,   c.   25,   §    13.)     Pending  cases 

against'  carriers. 
All  pending  cases  in  the  courts  of  the  United  States  affecting 
ilroads  or  other  transportation  systems  brought  under  the  Act 
regulate  commerce,  approved  February  fourth,  eighteen  hun- 
ed  and  eighty-seven,  as  amended  and  supplemented,  including 
e  commodities  clause,  so  called,  or  under  the  Act  to  protect  trade 
d  commerce  against  unlawful  restraints  and  monopolies,  ap- 
oved  July  second,  eighteen  hundred  and  ninety,  and  amend- 
;nts  thereto,  shall  proceed  to  final  determination  as  soon  as  may 
,  as  if  the  United  States  had  not  assumed  control  of  transporta- 
in  systems;  but  in  any  such  case  the  court  having  jurisdiction 
ly,  upon  the  application  of  the  United  States,  stay  execution  of 
al  judgment  or  decree  until  such  time  as  it  shall  deem  proper. 

3  Stat.  458.) 

See  note  to  %  3U5^a,  ante. 
See   L.   N,   Dantzler   Lumi)er   Co.   r. 
Tcias  &  P.  By.  Co.  (Miss.)  80  So.  770. 

(1153^.  (Act  March  21,  1918,  c.  25,  §  14.)  Time  of  federal  con- 
trol. 
The  Federal  control  of  railroads  and  transportation  systems 
rein  and  heretofore  provided  for  shall  continue  for  and  during 
e  period  of  the  war  and  for  a  reasonable  time  thereafter,  which 
all  not  exceed  one  year  and  nine  months  next  following  the  date 
the  proclamation  by  the  President  of  the  exchange  of  ratifica- 
ins  of  the  treaty  of  peace:  Provided,  however,  that  the  President 
ly,  prior  to  July  first,  nineteen  hundred  and  eighteen,  relin- 
ish  control  of  all  or  any  part  of  any  railroad  or  system  of  trans- 
rtation,  further  Federal  control  of  which  the  President  shall 
em  not  needful  or  desirable;  and  the  President  may  at  any  time 
iring  the  period  of  Federal  control  agree  with  the  owners  thereof 
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to  relinquish  all  or  any  part  of  any  railroad  or  system  of  transp 
tion.  The  President  may.  relinquish  alt  railroads  and  systen 
transportation  under  Federal  control  at  any  time  he  shall  ( 
such  action  needful  or  desirable.  No  right  to  compensation 
accrue  to  such  owners  from  and  after  the  date  of  relinquish! 
for  the  property  so  relinquished.  (40  Stat.  458.) 
See  Dote  to  {  811S%a,  ante. 

§  31153/40.  (Act  March  21,  1918,  c.  25.  §  15.)     Existing  lam 
powers  of  states. 
Nothing  in  this  Act  shall  be  construed  to  amend,  repeal,  im 
or  affect  the  existing  laws  or  powers  of  the  States  in  relatic 
taication  or  the  lawful  police  regulations  of  the  several  States 
cept  wherein   such   laws,  powers,  or  regulations  may   affect 
transportation  of  troops,  war  materials.  Government  supplie 
the  issue  of  stocks  and  bonds,    (40  Stat.  458.) 
gee  note  to  i  3115%  a,  ante.  Ucider    tbia   eection,   pre-existii 

See  Northern  Pae.  Rj.  Co.  v.  State  of  trastate  rates  ccintinue  in  effect  a 
North  Dakota  ez  reL  Langer,  39  S.  fal  police  regulatione.  State  v.  t 
Ct.  502,  63  L.  Ed.  — :  L.  N.  Dantiler  em  Pac.  Ej.  Co.  (N.  D.)  172  : 
Lumber    Co.   t.   Texas   &   P.   Ry.   Co.       324. 

iMias.)  SO   So.   770.  In  the  absence  of  a  clear  eipi 

Police   power  at  state ^ProTirion  of       of   intention   to   repeal    ciistinB 
this  geetion  meana  that  ordinary  police       regulations    affecting    intrastate 
regulations  shall   remain   effective,  ex-      'merce,   it   will  not   be   presume 
cept  in   so  far  as  they  are  in  conflict       CongreM  so  intended.     Id. 
■with  the  express  proTJsiouB  of  the  act.  Under    this    section,    "police 

and  does  not  allow  effect  to  any  state  tions"  are  not  limited  to  regi 
regulation  inconsistent  with  the  con-  directly  affecting  health,  livei 
trol  4>t  railroads  by  the  government,  morals,  but  embrace  those  dcsij 
given  it  by  the  act  Nueces  Valley  prevent  discrimination  and  e^ 
Town-Site  Co.  v.  McAdoo  (D.  O.)  257  oppression.  Id. 
F.  143. 

§  3II53/4P.  (Act  March  21,  1918.  c.  25,  §  16.)  Act  declared  * 
gency  legislation. 
This  Act  is  expressly  declared  to  be  emergency  legislatioi 
acted  to  meet  conditions  growing  out  of  war;  and  nothing  h 
is  to  be  construed  as  expressing  or  prejudicing  the  future  f 
of  the  Federal  Government  concerning  the  ownership,  c6ntr" 
regulation  of  carriers  or  the  method  or  basis  of  the  capitaliz 
thereof.     (40  Stat.  458.) 

See  note  to  |  3115%a,  ante. 


§  31153^x.  (Res.  July  16,  1918.  c.  154.)     Authonty  of  Preside 

take  possession  of ;  compensation  for ;  existing  laws  or  pc 

of  States. 

The  President  during  the   continuance  of  the   present   w 

authorized  and  empowered,  whenever  he  shall  deem  it  nece 

for  the  national  security  or  defense,  to  supervise  or  to  take  pc 

sion  and  assume  control  of  any  telegraph,  telephone,  marine  c 

or  radio  system  or  systems,  or  any  part  thereof,  and  to  operat 

same  in  such  manner  as  may  be  needful  or  desirable  for  the  • 

tion  of  the  war,  which  supervision,  possession,  control,  or  oper 

shall  not  extend  beyond  the  date  of  the  proclamation  by  the  i 

dent  of  the  exchanfje  of  ratifications  of  the  treaty  of  peace: 

vided.  That  just  compensation  shall  be  made  for  such  superv: 

possession,  control,  or  operation,  to  be  determined  by  the  i 

dent;   and  if  the  amount  thereof,  so  determined  by  the  Prcsi 

is  unsatisfactory  to  the  person  entitled  to  receive  the  same. 
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person  shall  be  paid  seventy-five  per  centum  of  the  amount  so  de- 
termined by  the  President  and  shall  be  entitled  to  sue  the  United 
States  to  recover  such  further  sum  as,  added  to  said  seventy-five 
per  centum,  will  make  up  such  amount  as  will  be  just  compensation 
therefor,  in  the  manner  provided  for  by  section  twenty-four,  par- 
agraph twenty,  and  section  one  hundred  and  forty-five  of  the  Ju- 
dicial Code:  Provided  further.  That  nothing  in  this  Act  shall  be 
construed  to  amend,  repeal,  impair,  or  affect  existing  laws  or  pow- 
ers of  the  States  in  relation  to  taxation  or  the  lawful  police  regu- 
lations of  the  several  States,  except  wherein  such  laws,  powers,  or 
regulations  may  affect  the  transmission  of  Government  commu- 
nications, or  the  issue  of  stocks  and  bonds  by  such  system  or  sys- 
tems.    (40  Stat.  904.) 

This  section  was  a  reaolntion  entitled  a  "Joint  Resoiution  to  aathorize  tha 
Presitient,  in  time  of  war,  to  auperviae  or  take  poBseaBloa  and  aasume  can- 
trol  of  any  telegraph,  telephone,  marine  (?ab!e,  or  radio  syatem  or  aygtems  or 
aoy  part  thereof  and  to  operate  the  same  In  auch  manner  ag  may  be  needful 
or  derirable  for  the  duration  of  the  war,  and  to  provide  juat  compensation 
therefor,"  cited  iboye. 

ProclamationB  under  tbla  section,  omitting  formal  portions: 

Jaly  22.  191S,  aa  followa: 

"Now,  therefore,  I,  Woodcow  Wilaon,  President  of  the  United  States,  under 
and  by  virtue  of  the  powers  vested  in  me  by  the  foregoing  resolution,  and  by 
virtue  of  all  other  powers  thereto  me  enabling,  do  hereby  take  possession  and 
asaume  control  and  aupervision  of  each  and  every  telegraph  and  telephone  sya- 
tem,  end  every  part  thereof,  within  the  jurisdiction  of  the  United  States,  In- 
cluding aU  equipment  thereof  and  appurtenances  thereto  whatsoever  aud  all 
materielB  aud  supplies. 

"^t  is  hereby  directed  that  the  snpervisioc,  possession,  control,  and  opera- 
tion of  such  telegraph  and  telephone  systems  hereby  by  mc  undertaken  shall  be 
ezerciaed  by  and  through  the  Postmaster  Ueneral,  Albert  S.  Burleson.  Said 
Postmaster  General  ma;  perform  the  duties  hereby  and  hereunder  imposed  upon 
him,  so  long  and  to  such  extent  and  in  sucb  manner  aa  he  shall  determine, 
through  the  owners,  managerB.  board  of  directors,  receivers,  officers,  and  em- 
ploffs  of  aaid  telcKraph'  and  telephone  ayatems, 

"Dntil  and  except  ko  far  as  said  Poatmastcr  General  shall  from  time  to  time 
by  general  or  special  orders  othem-ise  provide,  the  owners,  managers,  boards  of 
directors,  receivers,  officers,  and  employes  of  the  various  telegraph  and  tele- 
phone systems  shall  continue  the  operation  thereof  in  the  usual  and  ordinary 
course  of  the  buaineaa  of  aaid  systema,  in  the  names  of  their  respective  com- 
panies, associations,  organizations,  o«'ners,  or  managers,  aa  the  case  ma;  be. 

"Regular  dividends  hitherto  declared,  and  maturing  iutereet  upon  bonds,  de- 
bentures, and  other  obligationa,  may  be  paid  in  due  course;  and  such  regular 
dividends  and  interest  may  continue  to  be  paid  until  and  unless  the  said  Post- 
master General  shall,  from  time  to  time,  otherwise  by  general  or  special  orders 
determine;  and,  subject  to  the  approval  of  said  Postmaster  Cieneral,  the  vari- 
ous telegraph  and  telephone  systems  may  determine  upon  and  arrange  for  the 
renewal  and  extension  of  maturing  ohligationB. 

"By  subsequent  order  of  said  Postmaster  General  supervision,  possession, 
control,  or  operation,  may  be  relinquiebed  in  whole  or  in  part  to  tbe  owners 
thereof  of  any  telegraph  or  telephone  system  or  any  part  thereof  supervision, 
possession,  control,  or  operation  o[  which  is  hereby  assumed  or  which  may  be 
■ubsequcntly  assumed  in  whole  or  in  part  hereunder. 

"From  and  after  twdve  o'clock  midnight  on  tbe  Slst  day  of  July,  1818,  all 
telegraph  end  telephone  systems  included  in  this  order  and  proclamation  shall 
I  conduaively  be  deemed  within  the  poasession  and  control  and  under  the  super- 
vieion  of  said  Postmaster  General  without  further  act  or  notice." 

November  2,  1818,  aa  follows: 

"Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United  Stales,  un- 
der and  by  virtue  of  the  powers  vested  in  me  by  the  foregoing  rcsohilion,  and 
by  virtue  of  all  other  powers  thereto  me  enabling,  do  hereby  take  possession  and 
asaume  control  and  supervision  of  each  and  every  marine  cable  system  and 
every  part  thereof  owned  or  controlled  and  operated  by  any  company  or  com- 
paniea  organized  and  existing  under  the  laws  of  tbe  United  States,  or  any  State 
thereof,  including  all  equipment  thereof  and  appurtenances  thereto,  whatsoever, 
and  all  materials  and  supplies. 

"It  is  hereby  directed  that  the  supervision,  possession,  control,  and  operation 
of  such  marine  cable  systems  hereby  by  me  undertaken  shall  be  exercised  by  and 
through  the  Postmaster  General,  Albert  S.  Burleson.  Said  Postmaster  Gen- 
ual ma;  perform  the  duties  hereb;  and  hereunder  imposed  u[H>n  him,  so  long 
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and  to  audi  extent  and  in  such  manner  as  he  shall  determine,  through  the 
ownersi  managers,  boards  of  directors,  receivers,  officers,  and  employes  of  said 
marine  cable  systems. 

**UntLl  and  except  so  far  as  said  Postmaster  General  shall  from  time  to  time 
by  general  or  special  orders  otherwise  provide,  the  owners,  managers,  boards  of 
directors,  receivers,  officers,  and  employes,  of  the  various  marine  cable  systems 
shall  continue  the  operation  thereof  in  the  usual  and  ordinary  course  of  the 
business  of  said  systems,  in  the  names  of  their  respective  companies,  associa- 
tions, organizations,  owners,  or  managers,  as  the  case  may  be. 

"Regular  dividends  hitherto  declared,  and  maturing  interest  upon  bonds,  de- 
bentures, and  other  obligations,  may  be  paid  in  due  course;  and  such  regular 
dividends  and  interest  may  continue  to  be  paid  until  and  unless  the  said  Post- 
master General  shall,  from  time  to  time,  otherwise  by  general  or  special  orders 
determine;  and,  subject  to  the  approval  of  said  Postmaster  General,  the  vari- 
ous marine  cable  systems  may  determine  upon  and  arrange  for  the  renewal  and 
extension  of  maturing  obligations. 

*'From  and  after  twelve  o'clock  midnight  on  the  2nd  day  of  November,  1918, 
all  marine  cable  systems  included  in  this  order  and  proclamation  shall  con- 
clusively be  deemed  within  the  possession  and  control  and  under  the  supervi- 
sion of  said  Postmaster  General  without  further  act  or  notice." 

Notes  of  Decisions 


Validity  and  operation  in  generals— 

Under  Joint  Resolution  July  16,  1918, 
authorizing  the  President  during  the 
continuance  of  the  war,  "whenever  he 
shall  deem  it  necessary  for  the  na- 
tional security  or  defense,"  to  take 
possession  and  control  of  marine  cables, 
the  determination  by  the  President  that 
such  necessity  exists  is  not  subject  to 
judicial  review.  Commercial  Cable  Co.  • 
V-  Burleson  (D.  C.)  255  F.  99. 

Such  joint  resolution  is  within  the 
constitutional  power  of  Congress,  is 
not  unconstitutional  because  compen- 
sation for  their  use  is  deferred  and  to 
be  fixed  initially  by  the  President,  and 
was  ^  an  appropriate  war  measure  as 
placing  in  the  President's  control  as 
chief  executive  and  head  of  the  army 
and  navy  an  essential  instrumentality 
both  for  military  and  naval  operations 
and  in  negotiation  of  a  peace  treaty. 
Id. 

The  President,  by  proclamation  of 
July  22,  1918,  having  taken  over  con- 
trol of  all  telegraph  and  telephone  sys- 
tems within  Uj;iited  States,  pursuant 
to  resolution  of  Congress  of  July  16, 
1918,  and  Postmaster  General,  vested 
with  control  of  systems  by  the  Presi- 
dent, having  declared  August  1,  1918,' 
that  he  had  assumed  control,  petition 
in  equity  of  Public  Service  Commis- 
sion of  Massachusetts  to  enforce  by 
injunction  against  telephone  and  tele- 
graph company  its  order  suspending 
taking  effect  of  increases  in  toll  charg- 
es betworn  places  within  commonwealth 
cannot  be  entertained;  United  States, 
in  legal  effect  a  party  though  not  nam- 
ed in  record  as  such,  not  having  con- 
sented to  be  sued,  and  matter  of  rates 
being  its  sole  financial  affair.  Public 
Service  Commission  v.  New  En«rland 
Telephone  &  Telegraph  Co.  (Moss.) 
322  N.  B.  567. 

The  joint  resolution  in  providing  that 
the  act  shall  not  affect  the  lawful  po- 
lice regulations  of  the  several  states, 
contemplates  that  the  states  shall  con- 
tinue to  exercise  their  power  to  rea- 
sonably  regulate  intrastate  rates  and 
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charges  of  telephone  companies,  and 
such  power  did  not  therefore  pass  to 
the  President  or  the  Postmaster  Gen- 
eral. State  ▼.  Dakota  Central  Tele- 
phone Co.  (S.  D.)  171  N.  W.  277. 

The  proviso  that  the  lawful  police 
regulation  of  the  state  shall  not  be 
affected,  if  ambiguous,  should  be  re- 
solved in  favor  of  the  reserved  power 
of  the  state.     Id. 

Though  the  United  States  has  .taken 
over  the  operation  of  telegraph  lines, 
a  telegraph  company  may  institute  and 
continue  condemnation  proceedings  to 
acquire  new  rights  of  way;  the  com- 
pany's franchise  and  corporate  entity 
not  having  been  affected  by  the  gov- 
ernment's action.  Postal  Telegraph- 
Cable  Co.  V.  Call  (C.  O.  A.)  255  F. 
850. 

The  power  to  operate  telegraph  and 
telephones  as  a  public  utility  without 
the  zone  of  military  operations  is  not 
necessarily  appurtenant  to  the  office  of 
Commander  in  Chief  of  the  Army,  vest- 
ed in  the  President  by  the  Constitu- 
tion, and  can  only  be  exercised  by  him, 
when  authorized  so  to  do  bv  Congress. 
State  V.  Cumberland  Telephone  & 
Telegraph  Co.  (Miss.)  81  So.  404. 

In  Congressional  Resolution  of  July 
16,  1918,  providing  that  nothing  there- 
in shall  amend',  etc.,  state  laws  relat- 
ing to  taxation  or  lawful  police  rep?u- 
latlons,  except  to  the  extent  neces- 
sary to  safeguard  the  transmission  of 
government  messages  and  the  issuance 
of  stocks  and  bonds  by  such  Unes, 
"lawful  police  regulations"  embraces  a 
regulation  fixing  tolls  for  intrastate 
niessages.     Id. 

The  fact  that  the  United  States  did 
not  operate  telegraphs  and  telephones 
when  the  state  statutes  concerning 
such  systems  were  enacted,  and  is  not 
referred  to  therein,  does  not  prevent 
the  application  of  such  statutes  after 
the  taking  over  of  such  lines  by  the 
President  under  Congressional  Reso- 
lution of  July  16,  1918.     Id. 

An  officer  of  a  telegraph  and  trie- 
phone  company  cannot  justify  an  ict 
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bich  disregards  the  state  police  regu- 
tioDB  b;  the  claim  ol  power  delegat- 
1  to  him  by  the  PreBldeut;  the  Preai- 
pnt  not  being  vested,  by  the"  Con- 
reBsional  Resolutioa  Jul;  16,  1918, 
itb  an;  EUch  power  nor  witb  any  pow- 
r  to  authorize  any  Bubordinate  so  to 
0.     Id. 

A  suit  to  restrain  an  officer  of  a  tele- 
TBph  and  telephone  company  from 
Qllecdng  certain  moneys.  In  excess  of 
is  autboritr,  is  not  a  suit  to  whifh 
le  United  States  Is  a  necessary  party, 
Ithough  sucb  moneys  would  be  turned 
ver  to  the  United  States,  and  is  a 
uit  against  a  public  officer  wbkb  can 
e    maintained.      Id. 

A  suit  for  injnnction  to  enjoin  a  tele- 
Taph  and  telephone  company  from 
ollecting  certain  molieys.  in  eicess,  of 
Ls  anthority,  is  not  an  attempt  to  con- 
rol  the  discretion  of  the  Postmaster 
ieneral,  but  to  restrain  the  abuse  of 
.owec.     Id. 

CoDgressioDal  resolution  authorizing 
ireaident  "to  supervise  or  to  take  poa- 
eeaion  and  assume  control  of"  end 
operate"  any  telegraph  or  teltphone 
jstem  for  duration  of  war,  and  pro- 
iding  that  resolution  should  not  be 
ODStrued  to  affect  police  regulations 
if  state,  held  to  authorize  tiling  of 
ntrastate  rates,  the  words  "posses- 
ion," "control,"  and  "pperation"  im- 
orting  absolute  power  over  subject 
rithout  interference,  and  "police  regu- 
itions"  referring  mereiy  to  reguln- 
ions  to  insure  lives,  health,  and  wel- 
Bie  of  public  and  employes.  State  v. 
Visconsin  Telephone  Co.  (Wis.)  1T2 
i.  W.  223. 

Under  its  war  power,  Congress  pos- 
essed  the  right  to  confer  upon  the 
'resident,  as  it  did  by  joint  resolution 
if  July  16,  1918,  authority  to  take  pos- 
'Htion  and  control  of  telegrnpb.  tele- 
ihone,  marine  cable,  or  radio  systems, 
led  to  operate  the  same  as  may  be 
Itsirsble  for  duration  of  tbe  war.  Da- 
kota Cent.  Telephone  Co.  v.  State  of 
touth  Dakota  ex  rel.  Payne,  39  3.  Ct. 
KIT.  63  L.   Ed.  — . 

In  view  of  Act  Oct.  30,  191S,  the 
oint  resolution  of  July  16,  1918,  au- 
horizing  the  Presidi^nt  to  take  pos- 
ession  and  control  of  telcgrnphs,  Icle- 
ihones,  and   coble   and   radio   systems. 


>   the 


LQthorized  him,  as  he  did  in  case  of 
elcgrspha  and  telephones,  to  take 
?oinplete  posaesHion  and  control  of 
rarh  syEtems,  and  to  operate  the  same 
la  might  be  desirable  for  duration  of 
he  war.  Id. 
The  joint  resolution  of  July  16,  lOlS, 
lid  not  reserve  to  the  atatea  the  right 
luder  the  guise  of  police  power  to 
egalate  intrastate  rates  of  telegraph 
ind  telephone  companies  after  the 
President  had  tak^n  possession  nnd  was 
■persting  the  same,  tor  the  words  "po- 
ire power"  are  capable  of  two  sig- 
liGcntions,  a  comprebenaive  one  «m- 
iTtdi^  in  substance   the  whole  field 
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of  state  authority,  and  a  narrower  one 
including  only  state  power  to  deal  with 
health,  safety,  and  morals,  and  the 
context  showed  that  the  latter  was  tbe 
one  intended  by  Congress.     Id. 

The  states  cannot  regulate  intrastate 
rates,  for  there  would  be  nothing  up- 
on which  the  state  power  could  be  ex- 
erted, eicept  upon  the  power  ot  the 
United  States;  that  is,  its  authority  to 
fix  rates  for  the  service  it  was  render- 
ing through  a  governmental  agency.     Id. 

In  Resolution  July  16,  1018,  "police 
regulations"  is  used  in  its  narrow  sense 
of  regulations  affecting  the  public  safe- 
ty, health,  and  morals,  not  in  the  broad 
sense  of  any  regulation  to  promote  the 
general  welfare,  and  does  not  include 
regulatioB  of  rates,  so  that  the  Post- 
ma  si  er  General  can  increase  the  rates 
without  Che  consent  of  the  state  au- 
thorities. Southwestern  Telegraph  &■ 
Telephone  Co.  v.  City  of  Houston  (D. 
C.)  256  F.  61K). 

The  resolution  of  July  16,  1918,  be- 
ing a  war  measure,  should  be  liberally 
construed.     Id. 

The  compensation  to  be  paid  the 
owners  ot  telegraph  and  telephone  lines 
was  intrusted  to  the  discretion  of  the 
President  by  the  resolution  o(  July 
16,  lOlS,  and  the  Postmaster  General, 
in  making  contracts  therefor,  acts  for 
the  President,  and  his  decision  cannot 
be  questioned  by  the  court.     Id. 

The  Postmaster  General  has  by  vir- 
tue of  joint  resolution  ot  Congress 
July  16,  1918.  tbe  authority  and  power 
to  prescribe  local  telephone  rates  ap- 
plicable only  to  tbe  city  of  Detroit, 
without  reference  to  the  laws  of  the 
state  of  Uichigan  relating  thereto. 
Giopsbeck  v.  Michigan  State  Telephone 
Co.  (Mich.)  172  N.  W.  799. 

An  injunction  against  collection  of 
telephone  rates  prescribed  by  Post- 
mBGter  General  and  payable  to  him  for 
service  rendered  by  telephone  system 
in  his  possession  as  a  war  instrunien- 
tnlity,  under  resolution  of  Congress  of 
July  16,  1918,  and  President's  proc- 
lamation ot  July  22,  1918,  cannot  be 
granted  in  action  against  agents  of 
Postmaster  General  carrying  out  his 
orders,  as  Ihey  have  no  individual  in- 
terest in  controversy,  but  relief  ia  in 
fact  sought  against  Postmaster  Gen- 
eral. SouthwcBtern  Bell  Telephone 
Co.  V.  State  (Okl.)  181  P.  48T. 

In  action  to  enjoin  collection  of  tele- 
phone rates  in  which  effect  of  relief 
would  be  to  control  action  ot  Post- 
master General  in  operation  of  n  tele- 
phone system  in  bis  possession  as  u 
goverumental  agency  and  un  instru- 
mentality of  war,  the  Postmaster  Gen- 
eral is  an  indispensable  party :  his 
asents  through  whom  he  directs  opera, 
tion  hnving  no  individual  interest  or 
authority  to  grant  such  relief.     Id. 

Under  the  joint  resolution,  a  Suit  for 
dnmages  was  maintainable  against  a 
telegraph  and  cable  company  for  delay 
in  delivering  a  cable  while  the  company 
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was    uniet    federal    control;    it    being  Under    autbority    delegated 

proper  that  plaintiff  be  allowed  to  ea-  President   to   the   PoBtmaaler 

tsblieh    hie   liability    a  gainst   the   com-  pursuant    to    the    joint    resala 

pony    di^spite   federal    control.      O.    F.  Congreaa  of  Jut;  16,  1918,  out 

Witherspoon    &   Sona   v.   Postal   Tele-  the  President  to  asanme  coDtio 

graph  &  Cable  Co.  <D.  C.)  257  F.  758.  telephone  ayBtema  during  the  i 

PoalmasCer  General,  given  control  ol  Fostmaster  General  In  the  eie 

telegraph  and  telephooe  lines,  will  not  such  control  had  authority  to  G. 

be   enjoined   by   state   from   incroasing  state   telephone   rates.      State 

the   charges   upon   intrastate   huainess.  State     Telephone     &    Telegrai 

State  ».  Burleson  (Ala.)  82  So,  458.  (Minn.)  173  N.  W.  856. 

§  31153^xx.  (Act  Oct.  29,  1918,  c.  197,  §  1.)     Tapping  or  in 
■     ing  with  lines  or  operation  of  systems;  divulging  conte 
messages;  punishment. 

Whoever  during  the  period  of  governmental  operation  ■ 
teleplione  and  telegraph  systems  of  the  United  States  bj'  the 
master  General,  under  the  Act  of  Congress  approved  Jul 
teenth,  nineteen  hundred  and  eighteen,  and  the  proclamation 
President  dated  July  twenty-second,  nineteen  hundred  and 
een,  shall,  without  authority  and  without  the  knowledge  ant 
sent  of  the  other  users  thereof,  except  as  may  be  necessary  fi 
eration  of  the  service,  tap  any  telegraph  or  telephone  line,  oi 
fully  interfere  with  the  operation  of  such  telephone  and  tele 
systems  or  with  the  transmission  of  any  telephone  or  tele 
message,  or  with  the  'delivery  of  any  such  message,  or  wh 
being  employed  in  any  such  telephone  or  te^egraph  service 
divulge  the  contents  of  any  such  telephone  or  telegraph  nw 
to  any  person  not  duly  authorised  or  entitled  to  receive  the 
shall  be  fined  not  exceeding  -'Sl.OOO  or  imprisoned  for  not  mor< 
one  year,  or  both.     (40  Stat.  1017.) 

Tbia  section  and  the  four  sections  neit  following  wero  an  act  entitl< 
act  providing  for  the  protection  of  the  uaera  of  the  telephone  and  telegrai 
ice  and  the  properties  and  funda  belonging  thereto  during  Govecnmi 
eration  and  control,"  cited  above. 

§  3U5%xxx.  (Act  Oct.  29,  1918,  c.  197,  §  2.)  Stealing  or  de; 
ing  property  of  systems;  punishment. 
Whoever  shall  steal,  purloin,  embezzle,  or  without  authori 
stroy  any  money,  property,  record,  voucher,  or  valuable 
whatever  of  the  moneys,  goods,  chattels,  records,  or  propei 
any  telephone  or  telegraph  system  operated  by  the  Postmastei 
eral  under  the  Act  of  Congress  approved  July  sixteenth,  nir 
hundred  and  eighteen,  and  the  proclamation  of  the  Presiden 
ed  July  twenty-second,  nineteen  hundred  and  eighteen,  sh; 
fined  not  more  than  $5,000  or  imprisoned  not  more  than  five 
or  both.     (40  Stat  1018.) 

See  note  to  i  3115?4ii,  ante. 

§  311534XXXX.  (Act  Oct.  29,  1918,  c.  197,  §  3.)     Receiving  01 

cealing  property  of  systems;  punishment. 

Whoever  shall  receive,  conceal,  or  aid  in  concealing,  or 

have  or  retain  in  his  possession  with  intent  to  conveit  to  hi: 

use  or  gain   any   money,  property,   record,   voucher,  or  va 

thing  whatever  of  the  moneys,  goods,  chattels,  records,  or  p' 

ty  of  any  telephone  or  telegraph  system  operated  by  the  Po; 

ter  General  under  the  Act  of  Congress  approved  July  sixt 

nineteen  hundred  and  eighteen,  and  the  proclamation  of  the 

dent  dated  July  twenty-second,  nineteen  hundred   and  eig 

which  has  been  embezzled,  stolen,  or  purloined  by  any  othe 

son,  knowing  the  same  to  be  embezzled,  stolen,  or  purloined, 

he  fined  not  more  than  $1,000  or  imprisoned  not  more  tha 
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years,  or  both,  and  such  person  may  be  tried  either  before  or  after 
the  conviction  of  the  principal  defendant.     (40  Stat.  1018.) 

See  note  to  |  3115^ixs,  ante. 
§  3115%y.  (Act  Oct.  29,  1918,  c.  197,  §  4.)  Breaking  into  build- 
ings of  systems ;  punishment. 
Whoever  shall  forcibly  break  into,  or  attempt  to  break  into,  any 
telephone  or  telegraph  office,  or  any  building  used  in  whole  or  in 
part  as  such  telephone  or  telegraph  office,  of  any  telephone  or  tele- 
graph system  operated  by  the  Postmaster  General  under  the  Act 
of  Congress  approved  July  sixteenth,  nineteen  hundred  and  eight- 
een, and  the  proclamation  of  the  President  dated  July  twenty-sec- 
ond, nineteen  hundred  and  eighteen,  with  intent  to  commit  in  such 
telephone  or  telegraph  office  or  building,  or  part  thereof  so  used, 
any  larceny  or  other  depredation,  shall  be  fined  not  more  than 
$1,000  or  imprisoned  not  more  than  five  years,  or  both.  (40  Stat. 
1018.) 

Hee  note  to  I  SllS^xi,  ante. 
§  3115%yy.  (Act  Oct.  29, 1918,  c.  197.  §  5.)     Assaulting  or  robbing 

persons  in  control  of  property  of  systems;  punishment. 
Whoever  shall  assault  any  person  having  lawful  charge,  control, 
or  custody  of  any  money  or  property  of  any  telephone  or  telegraph 
system  operated  by  the  Postmaster  General  under  the  Act  of  Con- 
gress dated  July  sixteenth,  nineteen  hundred  and  eighteen,  and  the 
proclamation  of  the  President  dated  July  twenty-second,  nineteen 
hundred  and  eighteen,  with  intent  to  rob,  steal,  or  purloin  such 
money  or  property,  or  any  part  thereof,  or  shall  rob  any  such  per- 
son ot  such  money  or  property,  or  any  part  thereof,  shall  be  im- 
prisoned not  more  than  five  years;  and  if  in  the  effecting  or  at- 
tempting to  effect  such  robbery,  he  shall  wound  such  person  having 
custody  of  the  money  or  property,  or  put  his  life  in  danger  by  the 
use  of  a  dangerous  weapon,  shall  be  imprisoned  not  more  than  ten 
years.     (40  Stat.  1018.) 

See  DOt«  to  I  3115%zz,  ante. 

WAR   FINANCE   COBPORATION   AND   CAPITAL   ISSUES   COMMITTEE 


TITLE    I— WAB    FINANCE    COBPORATION 

§  3115^.   (Act  April  5,  1918,  c.  45,  §  1.)     Persons  composing. 

The  Secretary  of  the  Treasury  and  four  additional  persons  (who 
shall  be  the  directors  first  appointed  as  hereinafter  provided),  are 
hereby  created  a  body  corporate  and  politic  in  deed  and  in  law  by 
the  name,  style,  and  title  of  the  "War  Finance  Corporation"  (here- 
in called  the  Corporation),  and  shall  have  succession  for  a  period  of 
ten  years:  Provided,  That  in  no  event  shall  the  Corporation  ex- 
ercise any  of  the  powers  conferred  by  this  Act,  except  such  as  are 
incidental  to  the  liquidation  of  its  assets  and  the  winding  up  of  its 
affairs,  after  six  months  after  the  termination  of  the  war,  the  date 
of  such  termination  to  be  fixed  by  proclamation  of  the  President  of 
the  United  States.     (40  Stat.  506.) 

Tbis  section,  and  the  tbirty-one  sections  next  following,  were  If  1~19,  200- 
206,  300-305,  of  an  act  entitled  "An  act  to  provide  further  for  the  national 
iecuritj  and  defcnie,  and,  for  the  purpose  of  assistins  in   the  prosecution  of 
the  war,  to  provide  credits  for  indUBtrit's  and  enterprises  in  the  United  States 
neceBsary  or  contributory  to  the  prosecution  of  the  war,  and  to  supervise  the 
iaauance  of  securities,  and  for  other  purposes,"  cited  above. 
Section  20  of  said  act  amends  K.  S.  i  51:02,  post,  g  S764. 
Section  306  of  said  act  repeals  all  inconsistent  sets  and  parts  of  acts. 
§  3115%aa.  (Act  April  5,  1918,  c.  45,  §  2.)     Capital  stock. 

The  capital  stock  of  the  Corporation  shall  be  $500,000,000,  all  of 
which  shall  be  subscribed  by  the  United  States  of  America,  and 
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such  subscription  shall  be  subject  to  call  upon  the  vote  of  th 
fifths  of  the  board  of  directors  of  the  Corporation,  with  the  app' 
al  of  the  Secretary  of  the  Treasury,  at  such  time  or  times  as : 
be  deemed  advisable ;  and  there  is  hereby  appropriated,  out  of 
money  in  the  Treasury  not  otherwise  appropriated,  the  sur 
$500,000,000,  or  so  much  thereof  as  may  be  necessa'ry  for  the 
pose  of  making  payment  upon  such  subscription  when  and  as 
ed.  Receipts  for  payments  by  the  United  States  of  America  f( 
on  account  of  such  stock  shall  be  issued  by  the  Corporation  t( 
Secretary  of  the  Treasury,  and  shall  be  evidence  of  stock  ov 
ship.    (40  Stat.  506.) 

See  DOtea  to  i  'Slia%a,  ante. 
§  aUS'Hb.  (Act  April  5,  1918,  c.  45,  §  3.)     Directors. 

The  management  of  the  Corporation  shall  be  vested  in  a  t>oa 
directors,  consisting  of  the  Secretary  of  the  Treasury,  who  sha 
chairman  of  the  board,  and  four  other  persons,  to  be  appointe 
the  President  of  the  United  States,  by  and  with  the  advice  and 
sent  of  the  Senate.     No  director,  officer,  attorney,  agent,   or 

filoyee  of  the  Corporation  shall  in  any  manner,  directly  or  indi 
y,  participate  in  the  determination  of  any  question  aifectin| 
personal  interests,  or  the  interests  of  any  corporation,  partner 
or  association,  in  which  Tie  is  directly  or  indirectly  interested; 
each  director  shall  devote  his  time,  not  otherwise  required  bj 
business  of  the  United  States,  principally  to  the  business  ol 
Corporation.  Before  entering  upon  his  duties,  each  of  the  fou 
rectors  so  appointed,  and  each  officer,  shall  take  an  oath  faith 
to  discharge  the  duties  of  his  office.  Nothing  contained  in  th 
any  other  Act  shall  be  construed  to  prevent  the  appointment 
director  of  the  Corporation  of  any  officer  or  employee  undei 
United  States  or  of  a  director  of  a  Federal  reserve  bank. 

Of  the  four  directory  so  appointed,  the  President  of  the  tji 
States  shall  designate  two  to  serve  for  two  years,  and  two  for 
years;  and  thereafter  each  director  so  appointed  shall  servt 
four  years.  Whenever  a  vacancy  shall  occur  among  the  direi 
so  appointed,  the  person  appointed  director  to  fill  any  such  vac 
shall  hold  office  for  the  unexpired  .term  of  the  member  whose  ] 
he  is  selected  to  fill.  Any  director  shall  be  subject  to  remo'v; 
the  President  of  the  United  States.  Three  members  of  the  t 
of  directors  shall  constitute  a  quorum  for  the  transaction  of 
ness.     (40  Stat.  507.) 

§  3ll5%c.  (Act  April  5,  1918,  c.  45,  §  4.)     Same;  salaries. 

The  four  directors  of  the  Corporation  appointed  as  hereint 
provided  shall  receive  annual  salaries,  payable  monthly,  of  $1' 
Any  director  receiving  from  the  United  States  any  salary  of 
pensation  for  services  shall  not  receive  as  salary  from  the  Co' 
tion  any  amount  which,  together  with  any  salary  or  compen^ 
received  from  the  United  States,  would  make  the  total  an 
paid  to  him  bv  the  United  States  and  by  the  Corporation  e^ 
$12,000.     (40  Stat.  507.) 

Sec  noCes  to  S  ^tllS'sa,  ante. 
§  31154^00.  (Act  April  5,  1918,  c.  45,  §  5.)  Office;  branch  o 
The  principal  ollice  of  the  Corporation  shall  be  located  «■ 
District  of  Columbia,  but  there  may  be  established  agenci 
branch  offices  in  any  city  or  cities  of  the  United  States  undef 
and  regulations  prescribed  by  the  board  of  directors.  (40 
507.) 

See  notes  to  i  fS115!ia,  ante. 
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i  3115^d.  (Act  April  S,  1918,  c.  45,  §  6.)  Seal;  corporate  powers. 
The  Corporation  shall  be  empowered  and  authorized  to  adopt, 
liter,  and  use  a  corporate  seal;  to  make  contracts;  to  purchase  or 
ease  and  hold  or  dispose  of  such  real  estate  as  may  be  necessary 
or  the  prosecution  of  its  business;  to  sue  and  be  sued;  to  com- 
)lain  and  defend  in  any  court  of  competent  Jurisdiction,  State 
)r  Federal;  to  appoint,  by  its  board  of  directors,  and  fix  the  com- 
jensation  of  such  officers,  employees,  attorneys,  and  agents  as  are 
lecessary  for  the  transactioji  of  the  business  of  the  Corporation,  to 
iefine  their  duties,  require  bonds  of  them  and  fix  the  penalties 
hereof,  and  to  dismiss  at  pleasure  such  officers,  employees,  attor- 
leys,  and  agents ;  and  to  prescribe,  amend,  and  repeal,  by  its  board 
if  directors,  subject  to  the  approval  of  the  Secretary  of  the  Treas- 
iry,  by-laws  regulating  the  manner  in  which  its  general  business 
nay  be  conducted  and  the  privileges  granted  to  it  by  law-may  be 
exercised  and-  enjoyed,  and  prescribing  the  powers  and  duties  of 
ts  officers  and  agents.     (40  Stat.  507.) 

See  notes  to  i  iiUSI^a,  ante. 
i  3115^dd.  (Act  April  5,  1918,  c.  45,  §  7,  as  amended.  Act  Nov. 

21,  1918,  c.  212,  §  5.)     Advances  to  banks,  bankers,  or  trust 

companies. 
The  Corporation  shall  be  empbwered  and  authorized  to  make 
dvances,  upon  such  terms,  not  inconsistent  herewith,  as  it  may 
irescribe,  for  periods  not  exceeding  five  years  from  the  respective 
ates  of  such  advances: 

(1)  To  any  bank,  banker,  or  trust  company,  in  the  United  States, 
ihich  shall  have  made  after  April  sixth,  nineteen  hundred  and  scv- 
nteen,  and  which  shall  have  outstanding,  any  loan  or  loans  to  any- 
erson,  firm,  corporation,  or  association,  conducting  an  established 
nd  going  business  in  the  United  States,  whose  operations  shall 
e  necessary  or  contributory  to  the  prosecution  of  the  war,  and 
videnced  by  a  note  or  notes,  but  no  such  advance  shall  exceed 
eventy-five  per  centum  of  the  face  value  of  such  loan  or  loans; 
nd 

(2)  To  any  bank,  banker,  or  trust  company,  in  the  United  States, 
/hich  shall  have  rendered  financial  assistance,  directly  or  indi- 
ectly,  to  any  such  person,  firm,  corporation,  or  association  by  the 
urchase  after  April  sixth,  nineteen  hundred  and  seventeen,  of 
:s  bonds  or  other  obligations,  but  no  such  advance  shall  exceed 
eventy-five  per  centum  of  the  value  of  such  bonds  or  other  obliga- 
ions  at  the  time  of  such  advance,  as  estimated  and  determined  by 
lie  board  of  directors  of  the  Corporation. 

All  advances  shall  be  made  upon  the  promissory  note  or  notes 
f  such  bank,  banker,  or  trust  company,  secured  by  the  notes, 
onds,  or  other  obligations,  which  are  the  basis  of  any  such  ad- 
ance  by  the  corporation,  together  with  all  the  securities,  if  any, 
/hich  such  bank,  banker,  or  trust  company  may  hold  as  collateral 
ar  such  notes,  bonds,  or  other  obligations. 

The  Corporation  shall,  however,  have  power  to  make  advances 
a)  up  to  one  hundred  per  centum  of  the  face  value  of  any  Such  loan 
lade  by  any  such  bank,  banker,  or  trust  company  to  any  such  per- 
on,  firm,  corporation,  or  association,  and  (b)  tip  to  one  hundred 
er  centum  of  the  value  at  the  time  of  any  such  advance  (as  esti- 
lated  and  determined  by  the  board  of  directors  of  the  Corporation) 
f  such  bonds  or  other  obligations  by  the  purchase  of  which  finan- 
ial  assistance  shall  have  been  rendered  to  such  person,  firm,  cor- 
oration,  or  association:  Provided,  That  every  such  advance  shall 
e  secured  in  the  manner  described  in  the  preceding  part  of  this 
ection  and  (except  in  the  case  of  an  advance  secured  by  a  loan 
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for  agricultural  purposes  or  a  loan  based  on  live  stock)  in  addition 
thereto  by  collateral  security,  to  be  furnished  by  the  bank,  banker, 
or  trust  company  of  such  character  as  shall  be  prescribed  by  the 
board  of  directors  of  a  value  at  the  time  of  such  advance  (as  esti- 
mated and  determined  by  the  board  of  directors  of  the  Corpora- 
tion) equal  to  at  least  thirty-three  per  centum  of  the  amount  ad- 
vanced by  the  Corporation.  The  Corporation  shall  retain  power 
to  require  additional  security  at  any  time.    (40  Stat.  508,  1049.) 

See  notes  to  §  3115%a,  ante.  ^ 

This  section  was  amended  by  Act  Nov.  21,  1918,  c.  212,  {  5,  40  Stat  1049, 
cited  above,  by  adding  to  the  proviso  thereto  the  words  in  parentheses  "extept 
in  the  case  of  an  advance  secured  by  a  loan  for  agricultural  purposes  or  a  loan 
based  on  live  stock,"  so  as  to  make  said  proviso  read  as  set  forth  above. 

§  31154/^e.  (Act  April  5,  1918,  c.  45,  §  8.)     Advances  to  savings 
banks,  banking  institutions  or  trust  companies ;   security  for. 
The  Corporation  shall  be  empowered  and  authorized  to  make  ad- 
vances from  time  to  time,  upon  such  terms,  not  inconsistent  here- 
with, as  it  may  prescribe,  for  periods  not  exceeding  one  year,  to 
any  savings  bank,  banking  institution  or  trust  company,  in  the 
United  States,  which  receives  savings  deposits,  or  to  any  building 
and  loan  association  in  the  United  States,  on  the  promissory  note 
or  notes  of  the  borrowing  institution,  whenever  the  Corporation 
shall  deem  such  advances  to  be  necessary  or  contributory  to  the 
prosecution  of  the  war  or  important  in  the  public  interest:    Pro- 
vided, That  such  note  or  notes  shall  be  secured  by  the  pledge,  ^ 
securities  of  such  character  as  shall  be  prescribed  by  the  boar^  ^ 
directors  of  the  Corporation,  the  value  of  which,  at  the  time  of     ^>^^jv 
advance  (as  estimated  and  determined  by  the  board  of  directox^^  qI 
the  Corporation)  shall  be  equal  in  amount  to  at  least  one  hun.  <rl  xred 
and  thirty-three  per  centum  of  the  amount  of  such  advance.         The 
rate  of  interest  charged  on  any  such  advance  shall  not  be  less     'tl-ian 
one  per  centum  per  annum  in  excess  of  the  rate  of  discount      ior 
ninety-day  commercial  paper  prevailing  at  the  time  of  sucl-^       ad- 
vance at  the  Federal  reserve  bank  of  the  district  in  which  the      li> ar- 
rowing institution  is  located,  but  such  rate  of  interest  shall  i:r^  _no 
case  be  greater  than  the  average  rate  receivable  by  the  borro'vving 
institution  on  its  loans  and  investments  made  during  the  six  mo''^  '^^^ 
prior  to  the  date  of  the  advance,  except  that  where  the  zy^T'^gt 
rate  so  receivable  by  the  borrowing  institution  is  less  than     ^«Jch 
rate  of  discount  for  ninety-day  commercial  paper  the  rate  of  ix^t: cr- 
est on  such  advance  shall  be  equal  to  such  rate  of  discount.       The 
Corporation  shall  retain  power  to  require  additional  security  at   ^^/ 
time.     (40  Stat.  508.) 

See  notes  to  §  3115*Sa,  ante. 

§  31154^ee.  (Act  April  5,  1918,  c.  45,  §  9.)     Advances  to  persons, 
firms  or  corporations. 
The  Corporation  shall  be  empowered  and  authorized,  in  e^ccep- 
cional  cases,  to  make  advances  directly  to  any  person,  firm,  corpo- 
ration, or  association,  conducting  an  established  and  going  b^^*' 
ness  in  the  United  States,  whose  operations  shall  be  necessary  ^^ 
contributory  to  the  prosecution  of  the  war  (but  only  for  the   P'*^^' 
pose  of  conducting  such  business  in  the  United  States  and    ^^^^ 
when  in  the  opinion  of  the  board  of  directors  of  the  Corpor^-'tt*^.'^ 
such  person,  firm,  corporation,  or  association  is  unable  to  obtain 
funds  upon  reasonable  terms  through  banking  channels  or  fro>^  ^ 
general  public),  for  periods  not  exceeding  five  years  from  th^  ^ 
spective  dates  of  such  advances,  upon  such  terms,  and  subj^^5  j^. 
such  rules  and  regulations  as  may  be  prescribed  by  the  board  ^    ^^^ 
rectors  of  the  Corporation.     In  no  case  shall  the  aggregate  a^^^  ^^ 
of  the  advances  made  under  this  section  exceed  at  any  one  ti^^^ 
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amount  equal  to  twelve  and  one-half  per  centum  of  the  sum  of  (1) 
the  authorized  capital  stock  of  the  Corporation  plus  (2)  the  aggre- 
gate amount  of  bonds  of  the  Corporation  authorized  to  be  out- 
standing at  any  one  time  when  the  capital  stock  is  fully  paid  in. 
Every  such  advance  shall  be  secured  by  adequate  security  of  such 
character  as  shall  be  prescribed  by  the  board  of  directors  of  a  value 
at  the  time  of  such  advance  (as  estimated  and  determined  by  the 
board  of  directors),  equal  to  (except  in  case  of  an  advance  made 
to  a  railroad  in  the  possession  and  control  of  the  President,  for  the 
purpose  of  making  additions,  betterments  or  road  extensions  to 
such  railroad)  at  least  one  hundred  and  twenty-five  per  centum 
of  the  amount  advanced  by  the  Corporation.  The  Corporation 
shall  retain  power  to  require  additional  security  at  any  time.  The 
rate  of  interest  charged  on  any  such  advance  shall  not  be  less  than 
one  per  centum  per  annum  in  excess  of  the  rate  of  discount  for 
ninety-day  commercial  paper  prevailing  at  the  time  of  such  ad- 
vance at  the  Federal  reserve  bank  of  the  district  in  which  the  bor- 
rower is  located.    (40  Stat.  509.) 

See  notes  to  |  311S%a,  ante. 
§  31154^f.  (Act  April  5,  1918,  c.  45,  §  10.)  Limitation  of  aggre- 
gate amount  of  advances. 
In  no  case  shall  the  aggregate  amount  of  the  advances  made  un- 
der this  title  to  any  one  person,  firm,  corporation,  or  association  ex- 
ceed at  any  one  time  an  amountequal  to  ten  per  centum  of  the  au- 
thorized capital  stock  of  the  Corporation,  but  this  section  shall  not 
apply  in  the  case  of  an  advance  made  to  a  railroad  in  the  posses- 
sion and  control  of  the  President,  for  the  purpose  of  making  addi- 
tions, betterments  or  road  extensions  te  such  railroad.  (40  Stat. 
509.) 

Sec  notes  to  t  3116%a.  ante. 
§  3115^ff.  (Act  April  5,  1918,  c.  45,  §  11.)  Purchase  of  bonds  of 
United  States. 
The  Corporation  shall  be  empowered  and  authorized  to  subscribe 
for,  acquire,  and  own.  buy,  sell,  and  deal  in  bonds  and  obligations 
of  the  United  States  issued  or  converted  after  September  twenty- 
fourth,  nineteen  hundred  and  seventeen,  to  such  extent  as  the 
board  of  directors,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, may  from  time  to  time  determine.    (40  Stat.  509.) 

Hee  uotes  to  ti  illlS'^,  ante. 
§  3115^g.  (Act  April  5,  1918,  c.  45,  §  12.)  Bonds  of  Corporation; 
issue,  etc. 
The  Corporation  shall  be  empowered  and  authorized  to  issue  and 
have  outstanding  at  any  one  time  its  bonds  in  an  amount  aggregat- 
ing not  more  than  six  times  its  paid-ip  capital,  such  bonds  to  ma- 
ture not  less  than  one  year  nor  more  than  five  years  from  the  re- 
spective dates  of  issue,  and  to  bear  such  rate  or  rates  of  interest, 
and  may  be  redeemable  before  maturity  at  the  option  of  the  Corpo- 
ration, as  may  be  determined  by  the  board  of  directors,  but  such 
rate  or  rates  of  interest  shall  be  subject  to  the  approval  of  the  Sec- 
retary of  the  Treasury.  Such  bonds  shall  have  a  first  and  para- 
mount floating  charge  on  all  the  assets  of  the  Corporation,  and  the 
Corporation  shall  not  at  any  time  mortgage  or  pledge  any  of  its 
assets.  Such  bonds  may  be  issued  at  not  less  than  par  in  payment 
of  any  advances  authorized  by  this  title,  or  may  be  offered  for  sale 
publicly  or  to  any  individual,  firm,  corporation,  or  association,  at 
such  price  or  prices  as  the  board  of  directors,  with  the  approval  of 
the  Secretary  of  the  Treasury,  may  determine.' 

Upon  such  terms  not  inconsistent  herewith  as  may  be  determin- 
ed from  time  to  time  by  the  board  of  directors,  with  the  approval 
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of  the  Secretary  of  the  Treasury,  at  or  before  the  issue  thereof,  ar 
of  such  bonds  may  be  issued  payable  in  any  foreign  money  or  fo 
eign  moneys,  or  issued  payable  at  the  option  of  the  respectii 
holders  thereof  either  in  dollars  or  in  any  foreign  money  or  forci^ 
moneys  at  such  fixed  rate  of  exchange  as  may  be  stated  in  any  sue 
bonds.  For  the  purpose  of  determining  the  amount  of  bonds  issui 
payable  in  any  foreign  money  or  foreign  moneys  the  dollar  equiv 
lent  shall  be  determined  by  the  par  of  exchange  at  the  date  of  i 
sue  thereof,  as  estimated  by  the  Director  of  the  Mint  and  pr 
claimed  by  the  Secretary  of  the  Treasury  in  pursuance  of  the  pr 
visions  of  section  twenty-five  of  the  Act  entitled  "An  Act  to  redui 
taxation,  to  provide  revenue  for  the  Government,  and  for  oth' 
purposes,"  approved  August  twenty-seventh,  eighteen  hundred  ar 
ninety-four.     (40  Stat.  509.) 

See  notes  to  i  ail[i%a,  ante. 
§  31154^gg.  (Act  April  5,  1918,  c.  45,  §  13.)     Same;   discount  t 

Reserve  Banks  of  obligations  of  Inember  banks  secured  by. 
The  Federal  reserve  banks  shall  be  authorized,  subject  to  tl 
maturity  limitations  of  the  Federal  reserve  Act  and  to  regulatior 
of  the  Federal  Reserve  Board,  to  discount  the  direct  obligations  i 
member  banks  secured  by  such  bonds  of  the  Corporation  and  to  n 
discount  eligible  paper  secured  by  such  bonds  and  indorsed  by 
member  bank.  No  discount  or  rediscount  under  this  section  sha 
be  granted  at  a  less  interest  charge  than  one  per  centum  per  ai 
num  above  the  prevailing  rates  for  eligible  commercial  paper  i 
corresponding  maturity. 

Any  Federal  reserve  bank  may,  "with  the  approval  of  the  Feder; 
Reserve  Board,  use  any  obligation  or  paper  so  acquired  for  an 
purpose  for  which  it  is  authorized  to  use  obligations  or  paper  si 
cured  by  bonds  or  notes  of  the  United  States  not  bearing  the  circi 
lation  privilege:  Provided,  however.  That  whenever  Federal  ri 
serve  notes  are  issued  against  the  security  of  such  obligations  t 
paper  the  Federal  Reserve  Board  may  make  a  special  intere; 
charge  on  such  notes,  which,  in  the  discretion  of  the  Federal  Ri 
serve  Board,  need  not  be  applicable  to  other  Federal  reserve  not* 
which  may  from  time  to  tiiiie  be  issued  and  outstanding:  All  pn 
visions  of  law,  not  inconsistent  herewith,  in  respect  to  the  acquis 
tion  by  any  Federal  reserve  bank  of  obligations  or  paper  secure 
by  such  bonds  or  notes  of  the  United  States,  and  in  respect  to  Fet 
eral  reserve  notes-issued  against  the  security  of  such  obligatior 
or  paper,  shall  extend,  in  so  far  as  applicable,  to  the  acquisition  c 
obligations  or  paper  secured  by  the  bonds  of  the  Corporation  an 
to  the  Federal  reserve  notes  issued  against  the  security  of  such  ol 
ligations  or  paper.     (40  Stat.  510.) 

See  notes  to  H  3115%a,  bdIs.' 
§  3115^^h.  (Act  April  S,  1918,  c.  45,  §  14.)     Authorization  to  con 

mence  business. 
The  Corporation  shall  not  exercise  any  of  the  powers  granted  b 
this  title  or  perform  any  business  except  such  as  is  incidental  an 
necessarily  preliminary  to  its  organization  until  it  has  been  autho 
ized  by  the  President  of  the  United  States  to  commence  busine; 
under  the  provisions  of  this  title.     (40  Stat.  510.) 

See  uoteH  to  i  <ill5%a,  mte. 
§  3115^Ahh.  (Act  April  5,  1918,  c.  45,  §  15,  as  amended.  Act  Marc 

3,  1919,  c.  100,  §  10.)     Net  earnings  to  constitute  reserve  funt 

depositaries  and  fiscal  agents. 
All  net  earnings  of  the  Corporation  not  required  for  its  oper: 
tions  shall  be  accumulated  as  a  reserve  fund  until  such  time  as  tii 
Corporation  liquidates  under  the  terms  of  this  title.     Such  ceser\ 
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nd  shall,  upon  the  direction  of  the  board  of  directors,  with  the 
jproval  of  the  Secretary  of  the  Treasury,  be  invested'in  bonds 
id  obligations  of  the  United  States,  issued  or  converted  after  Sep- 
mber  24,  1917,  or  upon  like  direction  and  approval  may  be  de- 
isited  in  member  banks  of  the  Federal  Reserve  System,  or  in 
Ly  of  the  Federal  reserve  banks,  or  be  used  from  time  to  time,  as 
ell  as  any  other  funds  of  the  Corporation,  in  the  purchase  or  re- 
imption  of  any  bonds  issued  by  the  Corporation.  -The  Federal 
serve  banks  are  iiereby  authorized  to  act  as  depositaries  for  and 
fiscal  agents  of  the  Corporation  in  the  general  performance  of 
e  powers  conferred  by  this  title.  Beginning  twelve  months  after 
e  termination  of  the  war,  the  date  of  such  termination  to  be  fixed 
'  a  proclamation  of  the  President  of  the  United  States,  the  direc- 
rs  of  the  Corporation  shall  proceed  to  liquidate  its  assets  and  to 
:nd  up  its  affairs,  but  the  directors  of  the  Corporation,  in  their 
5cretion,  may,  from  time  to  time,  prior  to  such  date,  sell  and  dis- 
'Se  9f  any  securities  or  other  property  acquired  by  the  Corpora- 
)n.  Any  balance  remaining  after  the  payment  of  all  its  debts 
all  be  paid  into  the  Treasury  of  the  United  States  as  miscellane- 
s  receipts,  and  thereupon  the  Corporation  shall  be  dissolved.  (40 
at.  510,  1314.) 

Spp  iiotes  to  S  3115%B,  nnte. 

This  section  was  amended  by  Act  Msrcb  3,  1919,  c.  100.  |  10,  cited  above, 
to  read  as  set  forth  above.  Prior  to  tliifl  amendment  thid  sectioD  read  as  fol- 
lows: "Ail  net  earnings  of  the  Corporation  not  required  for  its  operations 
aliall  be  accumuTnted  as  a  rtwerve  fund  until  auch  time  as  the  Corporation 
liquidates  under  the  lerme  of  this  title,  ^ueh  reserve  fuml  shall,  upon  the  di- 
rection of  the  hoard  of  directors,  with  the  approval  of  the  Secretary  of  the 
Trensurj,  he  ioT^eted  in  bonds  and  oblicationa  of  tlie  United  States,  issued 
or  converted  after  September  t wen tj -fourth,  nineteen  hundred  and  seven- 
teen, or  upon  lilte  direction  and  approval  may  be  deposited  in  member  banks 
of  the  Federal  Reserve  System,  or  in  any  of  the  Fe<leral  reserve  banks,  or 
be  UBed  from  time  to  time,  as  well  as  any  otlier  funds  of  the  Corporation,  in 
the  purchase  or  redemption  of  any  bonds  issued  by  the  Corporation.  The  Fed- 
eral reserve  banks  are  hereby  authorized  to  act  as  depositaries  tor  and  as 
fiscnl  niienls  of  the  Corporation  in  the  general  performance  of  the  powers 
conferred  by  this  title.  Beginning  eii  months  after  the  lermination  of  the 
var.  the  date  of  such  termination  to  he  tiied  by  a  proclamation  of  the  Pres- 
ident of  the  United  States,  the  directors  of  the  Corporation  shall  proceed 
to  liquidate  ita  assets  and  to  wind  up  ita  affairs,  but  the  directors  of  the  Cor- 
poration, in  their  discretion,  may,  from  time  to  time,  prior  to  such  date,  sell 
and  dispose  of  any  accuritics  or  other  property  acquired  by  the  Corporation. 
Any  balance  remaining  after  the  payment  of  all  its  debts  shall  be  paid  into 
the  Treasury  of  the  United  States  as  miscellaneous  receipts,  and  thereupon 
the  Corporation  shall  be  dissolved." 
mS^^i.  (Act  April  5,  1918,  c.  45,  §  16.)     Bonds  of  Corporation; 

exemption  from  taxation. 
Any  and  all  bonds  issued  by  the  Corporation  shall  be  exempt, 
th  as  to  principal  and  interest,  from  all  taxation  now  or  here- 
:er  imposed  by  the  United  States,  any  State,  or  any  of  the  pos- 
ssions  of  the  United  States,  or  by  any  local  taxing  authority,  ex- 
pt  (a)  estate  or  inheritance  tiixes,  and  (b)  graduated  additional 
:ome  taxes,  commonly  known  as  surtaxes,  and  excess-profits  and 
ir-profits  taxes,  now  or  hereafter  imposed  by  the  United  States, 
on  the  income  or  profits  of  individuals,  partnerships,  corpora- 
ls, or  associations.  The  interest  on  an  amount  of  such  bonds 
e  principal  of  which  does  not  exceed  in  the  aggregate  $5,000, 
med  by  any  individual,  partnership,  corpor.ation,  or  association, 
all  be  exempt  from  the  taxes  referred  to  in  clause  (b).  The  Cor- 
r^tion,  including  its  franchise  and  the  capital  and  reserve  or  sur- 
JS  thereof,  and  the  income  derived  therefrom,  shall  be  ex^empt 
)m  all  taxation  now  or  hereafter  imposed  by  the  United  States, 
y  State,  or  any  of  the  possessions  of  the  United  States,  or  by 
y  local  taxing  authority,  except  that  any  real  property  of  the 
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Corporation  shall  be  subject  to  State,  county,  or  municipal  ^ 
to  the  same  extent,  according  to  its  value,  as  other  real  prof>*^'^^ 
taxed.     (40  Stat.  511.) 

See  notea  to  i  S115%a,  ante. 

§  3115%u.  (Act  April  5,  1918,  c.  45,  §  17.)     Same;   United     S^ 
not  liable  for. 
The  United  States  shall  not  be  liable  for  the  payment   of 
bond  or  other  obligation  or  the  interest  thereon  issued  or  in<=i; 
by  the  Corporation,  nor  shall  it  incur  any  liability  in  respect   of 
act  or  omission  of  the  Corporation.     (40  Stat.  511.) 
See  notes  to  |  SllSlia,  ante. 

§  31154^.  (Act  April  5,  1918,  c.  45,  §  18.)     Offenses;  punislm 

Whoever  (1)  makes  any  statement,  knowing  it  to  be  false 
the  purpose  of  obtaining  for  himself  or  for  any  other  person,  1 
corporation,  or  association  any  advance  under  this  title,  shal 
punished  by  a  fine  of  not  more  than  $10,000,  or  by  imprison!^ 
for  not  more  than  five  years,  or  both. 

Whoever  willfully  overvalues  any  security  by  which  any  ! 
advance  is  secured,  shall  be  punished  by  a  fine  of  not  more  1 
$5,000,  or  by  imprisonment  for  not  more  than  two  years,  or  t>c»t 

Whoever  (1)  falsely  makes,  forges,  or  counterfeits  any  t> 
coupon,  or  paper  in  imitation  of  or  purporting  to  be  in  imitatio 
a  bond  or  coupon  issued  by  the  Corporation ;  or  (2)  passes,  lit 
or  publishes,  or  attempts  to  pass,  utter,  or  pubhsh,  any  false,  f 
ed,  or  counterfeited  bond,  coupon,  or  paper  purporting  to  be  is£ 
by  the  Corporation,  knowing  the  same  to  be  falsely  made,  for 
or  counterfeited;  or  (3)  falsely  alters  any  such  bond,  coupor 
paper;  or  (4)  passes,  utters,  or  publishes  as  true  any  falsely  £> 
ed  or  spurious  bond,  coupon,  or  paper  issued  or  purporting  to  1 
been  issued  by  the  Corporation,  knowing  the  same  to  be  falsely 
tered  or  spurious,  shall  be  punished  by  a  fine  of  not  more  than  * 
000,  or  by  imprisonment  for  not  more  than  five  years,  or  both. 

Whoever,  being  connected  in  any  capacity  with  the  Corpor**^ 
(1)  embezzles,  abstracts,  or  willfully  misapplies  any  mon 
funds,  or  credits  thereof,  or  (2)  with  intent  to  defraud  the  C*^ 
ration  or  any  other  company,  body  politic  or  corporate,  or  an3 
dividual,  or  to  deceive  any  officer  of  the  Corporation,  (a)  jttI' 
any  false  entry  in  any  book,  report,  or  statement  of  the  CofP 
tion,  or  (b)  without  authority  from  the  directors  draws  any  o 
or  assigns  any  note,  bond,  draft,  mortgage,  judgment,  or  d^ 
thereof,  shall  be  punished  by  a  fine  of  not  more  than  $10,000,  c* 
imprisonment  for  not  more  than  five  years,  or  both. 

The  Secretary  of  the  Treasury  is  hereby  authorized  to  direct 
use  the  Secret  Service  Division  of  the  Treasury  Department  to 
tect,  arrest,  and  deliver  into  custody  of  the  United  States  ma-^- 
having  jurisdiction  any  person  committing  any  of  the  offenses  f 
ishable  under  this  section.  (40  Stat.  511.) 
See  notes  to  )  3115%a,  ante. 

§  ailS^^k.  (Act  April  5,  1918,  c.  45,  §  19.)     Reports. 

The  Corporation  shall  file  quarterly  reports  with  the  Secret 
of  the  Senate  and  with  the  Clerk  of  the  House  of  Representati^ 
stating  as  of  the  first  day  of  each  month  of  the  quarter  just  ^n' 
(1)  the  total  amount  of  capital  paid  in,  (2)  the  total  amoU"* 
bonds  issued,  (3)  the  total  amount  of  bonds  outstanding,  C^J. 
total  amount  of  advances  made  under  each  of  sections  seven,  *** 
and  nine,  (5)  a  list  of  the  classes  and  amount  of  securities  ^^ 
under  each  of  such  sections,  (6)  the  total  amount  of  advances  * 
standing  under  each  of  sections  seven,  eight,  and  nine,  a'""^ 
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such  Other  informatioti  as  may  be  hereafter  required  by  either 
House  of  Congress. 

The  Corporation  shall  make  a  report  to  Congresg  on  the  first  day 
of  each  regular  session,  including  a  detailed  statement  of  receipts 
and  expenditures.     (40  Stat.  512.) 
Se«  notes  to  f  S115%a,  «iiU. 

§  311S^k(l).  (Act  April  5,  1918,  c.  45,  §  21,  as  added.  Act  March 
3,  1919,  c.  100,  §  9.)  Advances  to  exporters  or  persons  making 
advances  to  exporters ;  amount ;  time  limit  for  making. 

(a)  The  Corporation  shall  be  empowered  and  authorized,  in  or- 
der to  promote  commerce  with  foreign  nations  through  the  exten- 
sion of  credits,  to  make  advances  upon  such  terms,  not  inconsistent 
with  the  provisions  of  this  section,  as  it  may  prescribe,  for  periods 
not  exceeding  five  years  from  the  respective  dates  of  such  ad- 
vances : 

(1)  To  any  person,  firm,  corporation,  or  association  engaged  in 
the  business  in  the  United  States  of  exporting  therefrom  domestic 
products  to  foreign  countries,  if  such  person,  firm,  corporation,  or 
association  is,  in  the  opinion  of  the  board  of  directors  of  the  Cor- 
poration, unable  to  obtain  funds  upon  reasonable  terms  through 
banking  channels.  Any  such  advance  shall  be  made  only  for  the 
purpose  of  assisting  in  the  exportation  of  such  products,  and  shall 
be  limited  in  amount  to  not  more  than  the  contract  price  therefor, 
including  insurance  and  carrying  or  transportation  charges  to  the 
foreign  point  of  destination  if  and  to  the  extent  that  such  insurance 
and  carrying  or  transportation  charges  are  payable  in  the  United 
States  by  such  exporter  to  domestic  insurers  and  carriers.  The 
rate  of  interest  charged  on  any  such  advance  shall  not  be  less  than 
1  per  centum  per  annum  in  excess  of  the  rate  of  discount  for  ninety- 
day  commercial  paper  prevailing  at  the  time  of  such  advance  at 
the  Federal  reserve  bank  of  the  district  in  which  the  borrower  is 
located;  and 

(2)  To  any  bank,  banker,  or  trust  company  in  the  United  States 
which  after  this  section  takes  effect  makes  an  advance  to  any  such 
person,  firm,  corporation,  or  association  for  the  purpose  of  assisting 
in  the  exportation  of  such  products.  Any  such  advance  shall  not 
exceed  the  amount  remaining  unpaid  of  the  advances  made  by  such 
bank,  banker,  or  trust  company  to  such  person,  firm,  corporation, 
or  association  for  such  purpose. 

(b)  The  aggregate  of  the  advances  made  by  the  Corporation  un- 
der this  section  remaining  unpaid  shall  never  at  any  time  exceed 
the  sum  of  $1,000,000,000. 

(c)  Notwithstanding  the  limitation  of  section  1  the  advances 
provided  for  by  this  section  may  be  made  until  the  expiration  of 
one  year  after  the  termination  of  the  war  between  the  United  States 
and  the  German  Government  as  fixed  by  proclamation  of  the  Pres- 
ident. Any  such  advance  njade  by  the  Corporation  shall  be  made 
upon  the  promissory  note  or  notes  of  the  borrower,  with  full  and 
adequate  security  in  each  instance  by  indorsement,  guaranty,  or 
otherwise.  The  Corporation  shall  retain  power  to  require  addi- 
tional security  at  any  time.  The  Corporation  in  its  discretion  mav, 
upon  like  security  extend  the  time  of  payment  of  any  such  advance 
through  renewals,  the  substitution  of  new  obligations,  or  other- 
wise, but  the  time  for  the  payment  of  any  such  advance  shall  not 
be  extended  beyond  five  years  from  the  date  on  which  it  was  orig- 
inally made.       (40  Stat.  1313.) 

Thifl  section  was  added  b;  amendmeuC  to  Act  April  5,  1018,  c.  4a,  by  Act 
March  3.  1619,  c.  100,  |  9,  cited  abofe. 
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TITLE   II — CAPITAL   ISSUES    COMMITTEB 

§31154/5kk.  (Act  April  5,  1918,  c.  45,  §  200.)  Members;  interest  of 
members. 

There  is  hereby  created  a  committee  to  be  known  as  the  "Capi- 
tal Issues  Committee/'  hereinafter  called  the  Committee,  and  to  be 
composed  of  seven  members  to  be  appointed  by  the  President  of 
the  United  States,  by  and  with  the  advice  and  consent  of  the  Sen- 
ate. At  least  three  of  the  members  shall  be  members  of  the  Fed- 
eral Reserve  Board. 

No  member,  officer,  attorney,  agent,  or  employee  of  the  Commit- 
tee shall  in  any  manner,  directly  or  indirectly,  participate  in  the  de- 
termination of  any  question  affecting  his  personal  interests,  or  the 
interest  of  any  corporation,  partnership,  or  association  in  which  he 
is  directly  or  indirectly  interested.  Before  entering  upon  his  du- 
ties, each  member  and  officer  shall  take  an  oath  faithfully  to  dis- 
charge the  duties  of  his  office.  Nothing  contained  in  this  or  any 
other  Act  shall  be  construed  to  prevent  the  appointmejit  as  a  mem- 
ber of  the  Committee,  of  any  officer  or  employee  under  the  United 
States  or  of  a  director  of  a  Federal  reserve  bank. 

The  terms  during  which  the  several  members  of  the  Committee 
shall  respectively  hold  office  shall  be  determined  by  the  President 
of  the  United  States,  and  the  compensation  of  the  several  members 
of  the  Committee  who  are  not  members  of  the  Federal  Reserve 
Board  shall  be  $7,500  per  annum,  payable  monthly,  but  if  any  such 
member  receives  any  other  compensation  from  any  office  or  em- 
ployment under  the  United  States  the  amount  so  received  shall  be 
deducted  from  such  salary,  and  if  such  other  compensation  is  $7,- 
500  or  more,  such  member  shall  receive  no  salary  as  a  member  of 
the  Committee.  Any  member  shall  be  subject  to  removal  by  the 
President  of  the  United  States.  The  President  shall  designate  one 
of  the  members  as  chairman,  but  any  subsequent  vacancy  in  the 
chairmanship  shall  be  filled  by  the  Committee.  Four  members  of 
the  Committee  shall  constitute  a  quorum  for  the  transaction  of 
business.     (40  Stat.  512.) 

See  notes  to  §  3115%a,  ante. 

§  31154^/.  (Act  April  5,  1918,  c.  45,  §  201.)     Officers  and  employes. 

The  Committee  may  employ  and  fix  the  compensation  of  such 
officers,  attorneys,  agents,  and  other  employees  as  may  be  deemed 
necessary  to  conduct  its  business,  who  shall  be  appointed  without 
regard  to  the  provisions  of  the  Act  entitled  "An  Act  to  regulate 
and  improve  the  civil  service  of  the  United  States,"  approved  Jan- 
uary sixteenth,  eighteen  hundred  and  eighty-three  (volume  twen- 
ty-two, United  States  Statutes  at  Large,  page  four  hundred  and 
three),  and  amendments  thereto  or  any  rules  or  regulations  made 
in  pursuance  thereof.  No  such  officer,  attorney,  agent,  or  employee 
shall  receive  more  compensation  than«persons  performing  services 
of  like  or  similar  character  under  the  Federal  Reserve  Board.  (40 
Stat.  513.) 

See  notes  to  $  3115%a,  ante. 

§  3115%//.  (Act  April  5,  1918,  c.  45,  §  202.)     Expenses;  office. 

All  the  expenses  of  the  Committee,  including  all  necessary  ex- 
penses for  transportation  incurred  by  the  members  or  by  its  offi- 
cers, attorneys,  agents,  or  employees  under  its  orders  in  making 
an  investigation  or  upon  official  business  in  any  other  places  than 
at  their  respective  headquarters,  shall  be  allowed  and  paid  on  the 
presentation  of  itemized  vouchers  therefor  approved  by  the  chair- 
man. 
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The  Committee  may  rent  suitable  offices  for  its  use,  and  pur- 
;hase  such  furniture,  equipment,  and  supplies  as  may  be  necessary, 
)Ut  shall  not  expend  more  than  $10,000  annually  for  offices  in  the 
district  of  Columbia. 

The  principal  office  of  the  Committee  shall  be  in  the  District  of 
'olumbia,  but  it  may  meet  and  exercise  all  its  powers  at  any  other 
ilace.  The  Committee  may,  by  one  or  more  of  its  members,  or  by 
uch  agents  as  it  may  designate,  prosecute  any  inquiry  necessary 
oils  duties  in  any  part  of  the  United  States.  (40  Stat.  513.) 
See  notes  to  jj  ^115%a,  ante. 

31154/,ni.  (Act  April  5,  1918,  c.  45,  §  203.)     Powers  as  to  issue  of 
securities  by  corporations. 

The  Committee  may,  under  rules  and  regulations  to  be  prescribed 
y  it  from  time  to  time,  investigate,  pass  upon,  and  determine  ■ 
thether  it  is  compatible  with  the  national  interest  that  there  should 
e  sold  or  offered  for  sale  or  for  subscription  any  issue,  or  any  part 
■f  any  issue,  of  securities  hereafter  issued  by  any  person,  firm,  cor- 
■oration,  or  association,  the  total  or  aggregate  par  or  face  value  of 
-■hich  issue  and  any  other  securities  issued  by  the  same  person, 
rm,  corporation,  or  association  since  the  passage  of  this  Act  is  in 
xcess  of  $100,000.  Shares  of  stock  of  any  corporation  or  associa- 
ion  without  nominal  or  par  value  shall  for  the  purpose  of  this  sec- 
ion  be  deemed  to  be  of  the  par  value  of  $100  each.  Any  securities  > 
ihkh  upon  the  date  of  the  passage  of  this  Act  are  in  the  possession 
r  control  of  the  corporation,  association,  or  obligor  issuing  the 
ame  shall  be  deemed  to  have  been  issued  after  the  passage  of  this 
ict  within  the  meaning  hereof. 

Nothing  in  this  title  shall  be  construed  to  authorize  such  Com- 
littee  to  pass  upon  (1)  any  borrowing  by  any  person,  firm,  cor- 
oration,  or  association  in  the  ordinary  course  of  business  as  dis- 
inguished  from  borrowing  for  capital  purposes,  (2)  the  renewing 
r  refunding  of  indebtedness  existing  at  the  time  of  the  passage  of 
liis  Act,  (3)  the  resale  of  any  securities  the  sale  or  offering  of 
'hich  the  Committee  has  determined  to  be  compatible  with  the  na- 
onal  interest,  (4)  any  securities  issued  by  any  railroad  corpora- 
!on  the  property  of  which  may  be  in  the  possession  and  control  of 
le  President  of  the  United  States,  or  (5)  any  bonds  issued  by  the 
^ar  Finance  Corporation. 

Nothing  done  or  omitted  by  the  Committee  hereunder  shall  be 
Dustrued  as  carrying  the  approval  of  the  Committee  or  of  the 
United  States  of  the  lerrality,  validity,  worth,  or  security  of  any  se- 
irities.     (40  Stat.  513.) 

See  notcB  lo  i  ailSfta,  ante. 
3115^mm.  (Act  April  5,  1918,  c.  45,  §  204.)     Appropriation. 

There  is  hereby  appropriated  out  of  any  money  in  the  Treasury 
ot  otherwise  appropriated,  for  the  remainder  of  the  fiscal  year 
idingjune  thirtieth,  nineteen  hundred  and  eighteen,  and  the  fiscal 
Mr  ending  June  thirtieth,  nineteen  hundred  and  nineteen,  the 
^m  of  $200,000  for  the  purpose  of  defraying  the  expenses  of  the 
itablishment  and  maintenance  of  the  Committee,  including  the 
lyment  of  the  salaries  and  rents  herein  authorized.  (40  Stat.  514.) 
See  notes  to  |  alluvia,  ante. 

3115^n.   (Act  April  5,  1918,  c.  45,  §  205.)     Reports. 

The  Committee  shall  make  a  report  to  Congress  on  the  first  day 
'  each  regular  session,  including  a  detailed  statement  of  receipts 
nd  expenditures,  and  also  including  the  names  of  all  officers  and 
^ployees  and  the  salary  paid  to  each.     (40  Stat  514.) 
See  notes  t»  t  '611\i%a,  ante. 
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§  31154^nn.  (Act  April  5,  1918,  c.  45,  §  206.)     Time  af  effective  op- 
eration of  Title.        ' 
This  title  shall  continue  in  effect  until,  but  not  after,  the  expira- 
tion of  six  months  after  the  termination  of  the  war,  the  date  of 
such  termination  to  be  determined  by  a  proclamation  of  the  Presi- 
dent of  the  United  States,  but  the  President  may  at  any  time  by 
proclamation  declare  that  this  title  is  no  longer  necessary,  and 
thereupon  it  shall  cease  to  be  in  eflfect.     (40  Stat.  514.) 
See  notes  to  i|  '6115%q.,  ante. 

TITLE   111— MISCEXLANEOirS 

§  3llS%o.  (Act  April  5,  1918,  c.  45,  §  300.)  Offenses;  punishment 
Whoever  willfully  violates  any  of  the  provisions  of  this  Act,  ex- 
cept where  a  different  penalty  is  provided  in  this  Act,  shall,  upon 
conviction  in  any  court  of  the  United  States  of  competent  jurisdic- 
tion, be  fined  not  more  than  $10,000  or  imprisoned  for  not  more 
than  one  year,  or  both;  and  whoever  knowingly  participates  in 
any  such  violation,  except  where  a  different  penalty  is  provided  in 
this  Act,  shall  be  punished  by  a  like  fine  or  imprisonment,  or  both. 
(40  Stat.  514.) 

See  notes  to  §  3115%a,  ante. 

§  3115%p.  (Act  April  5,  1918,  c.  45,  §  302.)     Partial  invalidity  of 
act. 

If  any  clause,  sentence,  paragraph,  or  part  of  this  Act  shall,  for 
any  reason,  be  adjudged  by  any  court  of  competent  jurisdiction  to 
be  invalid,  or,  in  case  any  court  of  competent  jurisdiction  shall  ad- 
judge to  be  invalid  any  provisions  hereof  in  respect  of  any  class  or 
classes  of  securities,  such  judgment  shall  not  affect,  impair,  or  in- 
validate the  remainder  of  this  Act,  but  shall  be  confined  in  its  oper- 
ation to  the  clause,  sentence,  paragraph,  part,  or  subject  matter  of 
this  Act  directly  involved  in  the  controversy  in  which  such  judg- 
ment shall  have  been  rendered.    (40  Stat   514.) 

See  notes  to  §  3115%a,  ante. 

§  3115y5pp.  (Act  April  5,  1918,  c.  45,  §  303.)     "Securities"  defined. 
The  term  "securities,"  as  used  in  this  Act,  includes  stocks,  shares 
of  stock,  bonds,  debentures,  notes,  certificates  of  indebtedness,  and 
other  obligations.     (40  Stat.  514.) 

See^  notes  to  §  3115%a,  ante. 

§  3115%q.  (Act  April  5,  1918,  c.  45,  §  304.)     Amendment  or  repeal 
of  act. 
The  right  to  amend,  alter,  or  repeal  this  Act  is  hereby  expressly 
reserved.     (40  Stat.  515.) 

See  notes  to  $  3115%a,  ante. 

§  31154^qq.  (Act  April  5,  1918,  c.  45,  §  305.)     Short  title  of  act 

The  short  title  of  this  Act  shall  be  th6  "War  Finance  Corpora- 
tion Act."    (40  Stat.  515.) 

See  notes  to  jj  3115%a,  ante. 

HOUSING  FOR  WAR-INDUSTRY  EMPLOYES 

§  3115%a.  (Act  May  16,  1918,  c.  74,  §  1.)  Acquisition  of  lands, 
houses  and  furnishings. 
The  President,  for  the  purposes  of  providing  housing,  local 
transportation  and  other  general  community  utilities  for  such  in- 
dustrial workers  as  are  engaged  in  arsenals  and  navy  yards  of 
the  United  States  and  in  industries  connected  with  and  essential 
to  the  national  defense,  and  their  families,  and  also  employees  of 
the  United  States  whose  duties  require  them  to  reside  in  the  Dis- 
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trict  of  Columbia,  and  whose  services  arc  essential  to  war  needs, 
and  their  families,  only  during  the  continuation  of  the  existing 
war.  is  hereby  authorized  and  empowered,  within  the  limits  of  the 
amounts  herein  authorized — 

(a)  To  purchase,  acquire  by  lease,  construct,  requisition,  or  ac- 
quire by  condemnation  or  by  gift  such  houses,  buildings,  furnish- 
ings, improvements,  local  transportation  and  other  general  com- 
munity utilities  and  parts  thereof  as  he  may  determine  to  be  nec- 
essary for  the  proper  conduct  of  the  existing  war. 

(b)  To  purchase,  lease,  requisition,  or  acquire  by  condemnation 
or  by  gift  any  improved  or  unimproved  land,  or  any  right,  title, 
or  interest  therein  on  which  such  houses,  buildings,  improvements, 
local  transportation  and  other  general  community  utilities  and 
parts  thereof  have  been  or  may  be  constructed :  Provided,  That 
colleges,  museums,  libraries.  State  or  municipal  buildings,  and 
the  furnishings  in  private  dwellings  shall  not  be  acquired  except 
by  contract,  nor  shall  any  occupied  dwelling  or  place  of  abode  be 
taken  under  the  powers  in  this  Act  given  except  by  contract  un- 
less the  necessity  thereof  shall  be  determined  by  a  judge  of  the 
circuit  or  district  court  of  the  United  States  exercising  jurisdic- 
tion in  the  locality  on  petition  setting  forth  the  reason  and  neces- 
sity for  such  taking;  the  hearing  on  such  petition  shall  be  upon 
notice  to  the  owner  and  occupant  of  such  dwelling,  and  the  deter- 
mination of  such  judge  shall  be  final,  but  in  no  event  s^all  any  oc- 
cupied private  dwelling  house  be  taken  except  by  contract  unless 
such  dwelling  be  upon  lands  desired  for  the  construction  of  a 
Government  structure:  Provided  further.  That  no  existing  limita- 
tion upon  the  right  of  any  person  to  make  a  contract  with  the 
United  States  shall  apply  to  owners  whose  property  the  President 
determines  is  necessary  for  Government  purposes  and  desires  to 
either  lease  or  purchase  by  contract  under  this  or  any  other  Act 
authorizing  the  President  to  acquire  property  by  lease  or  pur- 
chase. 

(c)  To  equip,  mar.age,  maintain,  alter,  rent,  lease,  exchange, 
sell,  and  convey  such  lands,  or  any  right,  title,  or  interest  therein, 
houses,  buildings,  improvements,  local  transportation  and  other 
general  community  utilities,  f(arts  thereof,  and  equipment  upon 
such  terms  and  conditions  as  he  may  determine:  Provided,  That 
no  sale  and  conveyance  shall  be  made  hereunder  on  credit  with- 
out reserving  a  first  lien  on  such  property  for  the  unpaid  purchase 
money :  Provided  further.  That  in  no  case  shall  any  property 
hereby  acquired  be  given  away,  nor  shall  rents  be  furnished  free, 
but  the  rental  charges  shall  be  reasonable  and  just  as  between  the 
employees  and  the  Government. 

(d)  To  aid  in  providing,  equipping,  managing,  and  maintaining 
houses,  buildings,  improvements,  local  transportation  and  other 
general  community  utilities  by  loan  or  otherwise  to  such  person 
or  persons  and  upon  such  terms  and  conditions  as  he  may  deter- 
mine: Provided,  That  no  loan  shall  be  made  at  a  less  rate  of  in- 
terest than  five  per  centum  per  annum,  and  such  loan  shall  be 
properly  secured  by  lien,  mortgage,  or  otherwise:  And  provided 
further.  That  no  loan  shall  be  made  and  no  house  or  money  given 
under  this  Act  to  any  person  not  an  American  citizen. 

(e)  To  take  possession  of,  alter,  repair,  improve,  and  suitably 
arrange  for  living  purposes  to  be  used  under  the  terms  of  this  Act 
ail  houses  on  square  six  hundred  and  thirty-three  except  the  Malt^ 
by  Building,  owned  by  the  United  States,  together  with  any  other 
houses  in  the  District  of  Columbia  owned  by  the  Government  and 
not  now  occupied.     The  President   shall,   in  the  construction  of 
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buildings  in  the  District  of  Columbia,  make  use  of  any  lands 
owned  by  the  Government  of  the  United  States  deemed  by  him 
to  be  suitable  for  the  purpose  and  which  have  not  heretofore  been 
dedicated  by  Act  of  Congress  for  specific  buildings. 

The  President  may  exercise  any  power  or  discretion  herein 
granted,  and  may  enter  into  any  arrangement  or  contract  inci- 
dental thereto,  throup-h  such  agency  or  agencies  as  he  may  create 
or  designate :  Provided,  That  houses  erected  by  the  Government 
lender  the  authority  of  this  Act  shall  be  of  onlv  a  temporary  char- 
acter except  where  the  interests  of  the  Government  will  be  best 
subserved  by  the  erection  of  buildings  of  a  permanent  character: 
Provided  further.  That  whenever  it  is  prapticable  to  use  any  part 
of  the  office  or  field  force  of  the  Office  of  the  Supervising  Archi- 
tect of  the  Treasury  Department  in  or  about  any  of  the  work  con- 
templated by  this  Act,  the  President  shall  do  so.    (40  Stat.  550.) 

This  section,  and  sections  3115o/6b-3115«/6g,  31155/eh,  following,  were  an 
act  entitled  "An  act  to  authorize  the  President  to  provide  housing  for  war 
needs,"  cited  above.. 

§  3115%b.  (Act  May  16,  1918,  c.  74,  §  2.)  Compensation  for 
property  acquired. 
Whenever  the  President  shall  purchase,  lease,  requisition,  or 
acquire  by  condemnation  or  by  gift  such  land  or  right,  title,  or 
interest  therein,  or  such  houses,  buildings,  furnishings,  improve- 
ments, local  transportation  and  other  general  community  utilities, 
and  parts  thereof,  he  shall  make  just  compensation  therefor,  to 
be  determined  by  him,  and  if  the  amount  thereof  so  determined 
is  unsatisfactory  to  the  person  entitled  to  receive  the  same,  such 
person  shall  be  paid  seventy-five  per  centum  of  the  amount  so 
determined  and  shall  be  entitled  to  sue  the  United  States  to  re- 
cover such  further  sum  as,  added  to  such  seventy-five  per  centum, 
will  make  up  such  amount  as  will  be  just  compensation  therefor 
in  the  manner  provided  for  by  section  twenty-four,  paragraph 
twenty,  and  section  one  hundred  and  forty-five  of  the  Judicial 
Code.    (40  Stat.  551.) 

See  note  to  §  3115B/oa,  ante. 

§  3115%c.  (Act  May  16,  1918,  c.  74,  §  3.)     Possession  and  oc- 
cupancy of  property. 

Upon  the  requisition  of  or  the  filing  of  a  petition  for  the  con- 
demnation hereunder  of  such  land,  or  any  right,  title,  or  interest 
therein,  or  such  houses,  buildings,  furnishings,  improvements,  lo- 
cal transportation,  and  other  general  community  utilities,  and 
parts  thereof,  immediate  possession  thereof  may  be  taken  to  the 
extent  of  the  interest  to  be  acquired  and  the  same  may  be  occu- 
pied, occupant  being  given  ten  days'  notice  in  which  to  vacate, 
and  used,  and  the  provisions  of  section  three  hundred  and  fifty- 
five  of  the  Revised  Statutes,  providing  that  no  public  money 
shall  be  expended  upon  such  land  until  the  written  opinion  of  the 
Attorney  General  shall  be  had  in  favor  of  the  validity  of  the  title, 
nor  until  the  consent  of  the  legislature  of  the  State  in  which  the 
land  is  located  has  been  given,  shall  be,  and  the  same  are  hereby, 
suspended  as  to  all  real  estate  acquired  hereunder.     (40  Stat.  551.) 

See  note  to  §  31155/ea,  ante^ 

§  3115%d.  (Act  May  16,  1918,  c.  74,  §  4.)     "Person"  defined. 

The  word  "person"  used  herein  shall  include  any  person,  trus- 
tee, firm,  or  corporation.     (40  Stat.  552.) 
See  note  to  §  3115  s/oa,  ante. 
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§  311S%e.  (Act  May  16,  1918,  c.  74,  §  5.)     Disposition  of  prop- 
erty on  termination  of  act 
Tlie:  power  and  authority  granted  herein  shall  cease  with  the 
terrnination  of  the  present  war,  except  the  power  and  authority 
to    cs-re  for,  self,  or  rent  such  property  as  remains  undisposed  of 
and       to  conclude  and  execute  contracts  for  the  sale  of  property 
■xia.tl^  during  the  war.     Such  property  shall  be  sold  as  soon  after 
he     c=oncIusion  of  the  war  as  it  can  be  advantageously  done:  Pro- 
id^ci.  That  before  any  sale  is  consummated  the  same  must  be 
utiatjrized  by  Congress,    (40  Stat,  552,) 
SSee  note  to  {  ailSVfO,  ante, 

3-1  ISB^f.  (Act  May  16,  1918,  c.  74.  §  6.)  Reports  to  Congress. 
A.*  the  beginning  of  each  session  of  Congress  the  President  shall 
^tolW^;  to  Congress  a  full  and  detailed  report  covering  all  of  the 
iRtn  pactions  with  relation  to  the  subject  matter  of  this  i\ct,  de- 
scritfcing  each  parcel  of  land  purchased,  leased,  or  otherwise  ac- 
quii-^<i,  the  improvements  made  thereon,  together  with  the  amount 
oi  m.oney  spent  in  connection  therewith  and  the  disposition  of 
the  same;  descriptions  of  all  parcels  of  property  sold,  to  whom, 
the  terms  of  sale,  and  the  status  of  the  title  at  the  time  of  the 
oia-lcixig  of  such  report;  description  of  each  piece  of  property  pur- 
chased under  the  terms  of  this  Act  and  still  owned  by  the  Gov- 
*fi^T»«nt  and  the  estimated  value;  a  list  showing  the  names  of 
all  p>ersons  who  have  been  employed  in  any  capacity  to  aid  in 
•^["^"ying  out  the  provisions  of  this  Act,  the  service  rendered  by 
Mch  and  the  amount  of  compensation,  including  fees,  commis- 
sion^, allowances,  and  traveling  expenses  paid  to  each,  and  a  full, 
fletiiiled,  itemized  statement  showing  each  and  every  transaction 
ii  the  execution  of  the  trust  herein  created,  and  immediately  after 
the  ti  eclaration  of  peace  the  President  shall  make  a  final  report 
*°  d^c^ngress  covering  in  detail  all  the  operations  and  transactions, 
under  and  by  virtue  of  the  terms  of  this  Act.  (40  Stat  552.) 
£See  QOU  to  S  3115V<a,  ante. 

Sail  S%g.  (Act  May  16,  1918,  c.  74,  §  7,  as  amended.  Act  June  4, 
X918,  C.92.)     Contracts;  letting. 
-^^  c*   work  to  be  done  or  contract  t<»be  made  under  or  by  authori- 
*^*f^     any  provision  of  this  Act  shall  be  done  or  made  on  or  under 
t*^i~centage  or  cost-plus  percentage  basis,  nor  shall  any  contract 
'^^    let  involving  more  than  $1,000  until  at  least  three  responsible 
C-Orn  p  «ting  contractors  shall  have  been  notified  and  considered  iri 
cor»Ti  taction  with  such  contract,  and  all  contracts  to  be  awarded  to 
t\ie    lowest  responsible  bidder,  the  Government  reserving  the  right 
to  Tcjcct  any  and  all  bids.     (40  Stat  552,  595.) 
See  note  to  |  311!>)4a,  ante. 

Tlie  amenilmcut  by  Act  Judc  4,  191S,  c.  tl2,  cited  above,  coni^istcd  in  the 
D  of  the  clause  "involviDg  more  than  $1,000,"  aa  set  fortb  berc.  ' 


g  3115%gg.  (Act  June  4,  1918,  c,  92,)     Corporations  to  carry  out 
act 
The  President,  if  in  his  judgment   such  action  is  deenfed  neces- 
sary or  advantageous,  may  authorize  the  creation  of  a  corporation 
or  corporations  for  the  purpose  of  carrying  out  the  Act  entitled  ".A.n 
Act  to  authorize  the  President  to  provide  housing  for  war  needs," 
approved  May  sixteenth,  nineteen  hundred  and  eighteen,  such  cor- 
poration or  corporations  to  have  or  obtain  all  powers  necessary  or 
appropriate  therefor.    The  total  capital  stock  of  the  corporation  or 
corporations  authorized   hereunder  shall   not  exceed  ^30,000,000: 
Provided,  That  where  such  corporation  or  corporations  are  created 
by  authority  of  the  President,  representatives  appointed  by  the 
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President,  or  by  such  agency  afe  he  may  designate  to  carry  out  the 
purposes  of  the  said  Act,  shall  subscribe  to,  own,  and  vote  tlie  cap- 
ital stock  thereof  for  and  on  behalf  of  the  United  States,  and  shall 
do  all  other  things  in  regard  thereto  necessary  to  protect  the  inter 
ests  of  the  United  States  and  to  carry  out  the  provisions  of  the  sai«! 
Act :  Provided  further.  That  section  six  hundred  and  five  of  the 
Code  of  the  District  of  Columbia  prohibiting  a  corporation  from 
buying,  selling  or  dealing  in  real  estate  shall  not  apply  to  stich  cor- 
poration or  corporations  so  created  or  designated,  with  respect  to 
buying,  selling  or  dealing  in  real  estate  in  furtherance  of  the  provi- 
sions of  the  said  Act:  Provided  further,  That  the^Act  entitled  "An 
Act  to  amend  section  five  hundred  and  fifty-two  of  the  Code  of 
Laws  for  the  District  of  Columbia,  relating  to  incorporations,"  ap- 
proved February  fourth,  nineteen  hundred  and  five,  shall  not  apply 
to  any  corporation  or  corporations  created  under  the  authority  con- 
tained in  this  paragraph.    (40  Stat.  595.) 

§  3115%h.  (Act  May  1^,  1918,  c.  74,  §  8.)     Appropriation. 

For  carrying  out  the  provisions  of  this  Act  and  for  the  a.dmin- 
istraiion  thereof  the  sum  of  .$60,000,000,  or  so  much  thereof  as 
may  be  necessary,  is  hereby  authorized:  , Provided,  That  $10,000,- 
000,  or  so  much  thereof  as  may  be  necessary,  of  the  amount  here- 
by authorized  shall  be  used  only  .to  build  or  acquire,  as  lierein 
provided,  housing  accommodations  within  the  District  of  Colum- 
bia for  such  Government  employees  as  can  not  be  used  as  ad- 
vantageously in  other  cities  in  the  service  of  the  Government,  of 
which  the  sum  of  $75,000,  or  so  much  thereof  as  shall  be  neces- 
sary therefor,  shall  be  used  by  the  Superintendent  of  the  XJnited 
States  Capitol  Buildings  and  Grounds  to  convert  the  biailding 
known  as  the  Maltby  Building  into  an  apartment  house  or  for 
office  purposes:  Provided  further.  That  the  expenditure  in  the 
District  of  Columbia  shall  be  made  with  a  view  to  caring  for  the 
alley  population  of  the  District  when  the  war  is  over,  so  far  as 
it  can  be  done  without  interfering  with  war  housing  purposes.  (40 
Stat.  552.) 

See  note  to  i  3115B/ea,  ante. 

§  3115%hh.  (Act  July  8,  1918,  c.  139,  §  1.)     Appropriation;  in- 
crease. ♦ 

The  authorization  fixed  by  section  eight  of  the  Act  entitle  ci  **An 
Act  to  authorize  the  President  to  provide  housing  for  war  a  ceds, 
approved  May  sixteenth,  nineteen  hundred  and  eighteen,  is  in- 
creased from  $60,000,000  to  $100,000,000,  and  there  is  appropriated 
for  the  purposes  thereof,  including  rental  of  offices  in  the  District 
of  Columbia,  contingent  and  miscellaneous  expenses,  printing  and 
binding,  and  personal  services  in  the  District  of  Columbia  and 
elsewhere,  $40,000,000,  to  be  expended  in  accordance  with  thie  au- 
thority and  under  the  conditions  prescribed  in  the  said  >Vct  as 
amended  by  the  deficiency  appropriation  Act  approved  June  fourth, 
nineteen  hundred  and  eighteen  and  to  continue  available  during 
the  fiscal  year  nineteen  hundred  and  nineteen.     (40  Stat.  821) 

This  section  was  a  provision  of  the  deficiency  appropriation  act  on  ««.ccoiint 
of  war  expenses  for  the  fiscal  year  ending  June  30,  1918,  cited  above. 

§  3115%i.  (Act  June  4,  1918,  c.  92.)     Revolving  fund. 

All  moneys  received  by  the  United  States  in  carrying  out  th  «  Act 
entitled  "An  Act  to  authorize  the  President  to  provide  housir»g  for 
war  needs,"  approved  May  sixteenth,  nineteen  hundred  and  ^ig^^' 
een,  may  be  used  as  a  revolving  fund  until  June  thirtieth,  nineteen 
hundred  and  nineteen,  for  further  carrying  out  the  purposes  of  the 
said  Act.    (40  Stat.  595.) 
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WAR  EMEUGKNOV  SERVICES 

§  3n5%a.  (Act  July   1,    1918,   c.    113,    §   1.)     Appropriation  for 

wages. 
To  enable  the  Secretary  of  Labor,  during  the  present  emergency, 
to  furnish  such  information  and  to  render  such  assistance  in  the 
employment  of  wage  earners  throughout  the  United  States  as  may 
be  deemed  necessary  in  the  prosecution  of  the  war  and  to  aid  in 
the  standardization  of  all  wages  paid  by  the  Government  of  the 
United  States  and  its  agencies,  including  personal  services  in  the 
District  of  Columbia  and  elsewhere,  per  diem  in  lieu  of  subsist- 
ence at  not  exceeding  $4,  traveling  expenses,  rental  of  quarters 
in  the  District  of  Columbia  and  elsewhere,  heat  and  light,  tele^ 
graph  and  telephone  service,  supplies  and  equipment,  and  printing 
and  binding,  $5,500,000:  Provided,  That  no  money  now  or  here- 
after appropriated  for  the  payment  of  wages  not  fixed  by  statute 
shall  be  available  to  pay  wages  in  excess  of  the  standard  deter- 
mined upon  by  the  War'Labor  Policies  Board.     (40  Stat.  696.) 

This  BcctioD  naa  a  part  of  tte  sundry  civil  appropriation  act  for  the  fiscal 
jear  1919,  cited  above. 

COMMITTEE  ON  PUBLIC  INFOHMATION 

§  Snsygb-  (Act  July  1,  1918,  c.  113,  §  1.)     Appropriation. 

For  all  expenses  of  the  Committee  on  Public  Information,  in  con- 
nection with  the  work  that  may  be  specifically  assigned  to  it  by 
the  President,  including  personal  services  and  rent  in  the  District 
of  Columbia  or  elsewhere,  printing  and  binding,  and  for  such  ■ 
expenses  of  every  character  as  the  President  in  his  discretion  may 
deem  necessary  in  carrying  on  the  work  assigned  to  the  commit- 
tee, $1,250,000;  Provided,  That  when  necessary,  advances  for  ex- 
penses that  shall  be  warranted  in  connection  with  the  author- 
ized work  of  the  committee  may  be  made  under  proper  safeguards 
in  amounts  not  exceeding  $1,000:  Provided  further.  That  all  mon- 
eys received  through  the  motion  picture  activities  of  the  com- 
mittee shall  be  paid  into  the  Treasury  to  the  credit  of  the  appro- 
?riatjon  and  be  available  for  the  said  activities:  Provided  further, 
hat  a  detailed  report  of  the  receipts  and  expenditures  under  this 
appropriation,  which  shall  also  contain  a  list  of  employees  and 
salaries  paid,  shall  be  made  to  Congress  on  the  first  day  of  each 
regular  session;  Provided  further.  That  no  part  of  this  appropri- 
ation shall  be  used  for  the  payment  of  the  salary  of  any  person 
who  on  the  fifth  of  June,  nineteen  hundred  and  seventeen,  was 
between  the  ages  of  twenty-one  and  thirty-one  years,  unless  he 
has  been  placed  in  a  deferred  classification  by  his  local  board  on 
account  of  physical  defects,  which  incapacitate  him  for  military 
duty.    (40  Stat.  646.) 

This  section  was  a  part  of  the  sundry  civil  oppropriation  act  for  the  fiscal 
year  1918,  cited  above. 


§  3115"/ua.  (Act  July  9,  1918,  c.  143,  subchapter  XXIV,  §  1.) 
Authority  to  condemn ;  procedure. 
During  the  pendency  of  the  present  war,  any  person,  associa- 
tion, or  corporation,  for  the  purpose  of  furnishing  electric  power  to 
the  United  States  or  to  persons,  associations,  or  corporations  en- 
gaged in  the  manufacture  of  ships,  explosives,  or  munitions  of 
war,  or  other  articles  and  things  for  the  use  of  the  United  States 
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or  its  allies,  upon  compliance  with  the  conditions  hereinafter  set 
forth,  may  institute  proceedings  in  any  district  court  of  the  United 
States  or  in  any  court  of  any  State  having  jurisdiction  of  the  prop- 
erty to  be  condemned,  for  the  acquirement  by  condemnation 'of 
any  land,  the  temporary  use  thereof,  or  other  interest  therein,  or 
right  pertaining  thereto,  required  for  the  location  or  construction 
of  any  line  or  lines  for  the  transmission  of  electric  power  for  the 
operation  of  any  plants  which  are  or  may  be  employed  in  the  pro- 
duction of  the  articles  and  things  hereinbefore  mentioned:  Pro- 
vided, That  nothing  herein  shall  be  construed  to  authorize  the 
appropriation  of  any  property  already  devoted  to  such  use.  That 
proceedings  for  the  condemnation  of  property  required  for  the 
generation  and  transmission  of  such  electric  power  shall  be  pros- 
ecuted in  accordance  with  the  procedure  prescribed  for  the  con- 
demnation of  property  in  the  State  wherein  the  proceedings  may 
be  instituted.     (40  Stat.  895.) 

This  section,  and  the  three  sections  next  following,  were  a  part  of  the  Army 
appropriation  act  for  the  fiscal  year  1919,  cited  above. 

§  ailS^Viab.  (Act  July  9,  1918,  c.  143,  subchapter  XXIV,  §  2.) 
Submission  of  plans. 
Before  any  person,  association,  or  corporation,  furnishing  or  to 
furnish  electric  power  for  the  purposes  mentioned  in  section  one 
of  this  Act,  shall  have  the  right  to  institute  proceedings  for  con- 
demnation, they  shall  submit  to  the  Secretary  of  War  a  full  and 
complete  statement  of  the  plan  for  furnishing  power  and  the  na- 
ture and  extent  of  the  easements  or  property  which  they  desire  to 
acquire  under  condemnation  proceedings,  for  the  purposes  stated 
in  the  preceding  section.  If  the  Secretary  of  War  approve  such 
plan  and  finds  that  the  construction  or  extension  of  such  facilities 
for  the  generation  or  transmission  of  power  and  that  the  con- 
demnation herein  authorized  is  necessary  to  increase  the  supply  of 
power  for  the  objects  and  purposes  stated  in  section  one  of  this  Act, 
then  such  person,  association,  or  corporation  shall,  upon  the  ap- 
proval of  such  plan  by  the  Secretary  of  War,  have  the  right  to  con- 
struct, maintain,  and  operate  the  facilities  described  in  such  plan, 
and  may  cause  proceedings  to  be  instituted  in  any  court  having 
jurisdiction  thereof  for  the  acquirement  by  condemnation  of  any 
lands,  the  temporary  use  thereof,  or  other  interest  therein,  or  right 
pertaining  thereto,  as  may  be  needed  for  the  construction,  main- 
tenance, and  operation  of  such  facilities:  Provided,  That  nothing 
in  this  section  shall  be  construed  as  authorizing  any  rights  in  any 
public  lands  of  the  United  States,  or  in  any  waters  of  the  United 
States  except  such  as  may  be  necessary  to  build  such  transmission 
lines  along  or  across  said  waters  as  may  be  approved  by  the  Sec- 
retary of  War:  Provided  further.  That  the  Secretary  of  War  may, 
prior  to  granting  his  approval  as  above  set  forth,  require  such  per- 
son, association,  or  corporation  to  file  with  him  a  bond,  in  an 
amount  and  with  a  surety  or  sureties  satisfactory  to  him,  condi- 
tioned upon  the  prompt  construction  of  the  proposed  facilities  and 
the  diligent  maintenance  and  operation  of  the  same  to  the  satis- 
faction of  the  Secretary  of  War  during  the  present  war.  (40  Stat 
895.) 

See  note  to  §  3115ii/i2a. 

§  3II51V12C.  (Act  July  9,  1918,  c.  143,  subchapter  XXIV,  §  3.) 
Immediate  possession  on  filing  bond. 
Any  person,  association,  or  corporation  having  secured  the  ap- 
proval of  the  Secretary  of  War  and  filed  a  petition  for  condemna- 
tion as  herein  provided  may,  upon  filing  with  the  court  in  which 
such  petition  is  filed  a  bond  to  secure  payment  of  just  compen- 
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sation  to  the  owners  of  property  taken,  in  a  form  and  an  amount 
and  with  a  surety  or  sureties  approved  by  said  court  after  such 
notice  and  such  hearing  as  the  court  may  prescribe,  have  the 
right  of  iiTiniediate  possession  and  use  of  such  property  or  rights. 
{40  Stat.  896.) 

See  note  to  g  3115iViift. 
§  3115'V'^d.  (Act  July  9,   1918,  c.   143,  subchapter  XXIV,  §  4.) 
Limitation  on  operative  effect  of  provisions. 

No  plan  for  the  construction  or  extension  of  any  facilities  shall 
■be  submitted  to  or  approved  by  the  Secretary  of  War  hereunder 
after  the  existing  state  of  war  between  the  United  States  and  its 
enemies  shall  have  terminated,  and  the  fact  of  such  termination 
shall  be  ascertained  and  proclaimed  by  the  President,  but  such  ter- 
mination of  the  existing  state  of  war  so  ascertained  and  proclaimed 
shall  not  interfere  wiSi  the  condemnation  of  any  land  or  other 
property  or  rights  needed  for  the  construction,  maintenance,  and 
operation  of  any  facilities  approved  hereunder  by  the  Secretary 
of  War  before  such  proclamation:  Provided,  however,  That  th^ 
Secretary  of  War  may  upon  such  termination  of  the  existing  state 
of  war  and  prior  to  the  entry  of  judgment  in  any  condemnation 
proceeding  hereunder  and  the  commencement  of  construction  or 
extension  of  the  proposed  facilities  revoke  any  approval  given 
hereunder  to  the  plan  for  such  proposed  facilities:  Provided  fur- 
ther. That  nothing  in  this  chapter  shall  be  construed  as  granting 
any  franchise  to  utilize  such  facilities  after  the  termination  of  the 
existing  state  of  war. 

All  Acts  or  parts  of  Acts  inconsistent  with  the  provisions  of 
this  Act  are  hereby  repealed.     (40  Stat.  896.) 
See  note  to  g  3115i]/iia. 

PROHIBITION  ZONES 

§  3115'V^e-  (Act  Nov.  21,  1918,  c.  212,  §  1.)  Establishment  of 
zones  where  sale,  etc.,  of  intoxicating  liquors  may  be  prohib- 
ited. 

That  the  President  of  the  United  States  be,  and  hereby  is,  au- 
thorized and  empowered,  at  any  time  after  the  passage  of  this  Act, 
to  establish  zones  of  such  size  as  he  may  deem  advisable  about  coal 
mines,  munition  factories,  shipbuilding  plants,  and  such  other  plants 
for  war  material  as  may  seem  to  him  to  require  such  action  when- 
ever in  his  opinion  the  creation  of  such  zones  is  necessary  to,  or 
advisable  in,  the  proper  prosecution  of  the  war,  and  that  he  is 
hereby  authorized  and  empowered  to  prohibit  the  sale,  manufac- 
ture, or  distribution  of  intoxicating  liquors  in  such  zones,  and  that 
any  violation  of  the  President's  regulations  in  this  regard  shall 
be  punished  by  imprisonment  for  not  more  than  one  year,  or  by 
fine  of  not  more  than  $1,000,  or  by  both  such  fine  and  imprison- 
ment.    (40  Stat.  1047.) 

This  was  B  provision  of  Act  Nov.  21,  1918,  C.  212,  I  1,  40  Stat,  dtPil  above. 
It  ia  identical  in  language  with  Res.  Sept.  12,  191S,  c.  170,  40  Stat.  958.  Sec, 
Also,  I  Sll&ii/iifa. 

MANDFA<7njRB,  SALE,  ETC.,  OF  INTOXICATING  LIQUORS 

§  3115"/i»f,  (Act  Nov.  21,  1918,  c.  212,  §  1.)  Distilled  spirits;  sale 
or  removal  from  bond  for  beverage  purposes. 
After  June  thirtieth,  nineteen  hundred  and  nineteen,  until  the 
conclusion  of  the  present  war  and  thereafter  until  the  termination 
of  demobilization,  the  date  of  which  shall  be  determined  and  pro- 
claimed by  the  President  of  the  United  States,  for  the  purpose  of 
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conserving  the  man  power  of  the  Nation,  and  to  increase  efficiency 
in  the  production  of  arms,  munitions,  ships,  food,  and  clothing  for 
the  Army  and  Navy,  it  shall  be  unlawful  to  sell  for  beverage  pur- 
poses any  distilled  spirits,  and  during  said  time  no  distilled  spirits 
held  in  bond  shall  be  removed  therefrom  for  beverage  purposes  ex- 
cept for  export.     (40  Stat.  1046.) 

This  section,  and  §§  3115ii/i2ff--3115^^/i28rgg,  post,  were  parts  of  section  1 
of  an  act  entitled  "An  Act  to  enable  the  Secretary  of  A^rriculture  to  carry  out, 
during  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  nineteen, 
the  purposes  of  the  Act  entitled  *An  Act  to  provide  further  for  the  nadonal 
security  and  defense  by  stimulating  agriculture  and  facilitating  the  distribu- 
tion of  agricultural  products,*  and  for  other  purposes,"  cited  above. 

§  3115"/i2ff.  (Act  Nov.  21,  1918,  c.  212,  §  1.)  Malt  or  vinous  Uq- 
uors ;  use  of  food  products  for  manufacture  of  for  beverage  pur- 
poses. 

After  May  first,  nineteen  hundred  and  nineteen,  until  the  conclu- 
sion of  the  present  war  and  thereafter  until  the  termination  of 
demobilization,  the  date  of  which  shall  be  determined  and  pro- 
claimed by  the  President  of  the  United  States,  no  grains,  cereals, 
fruit,  or  other  food  product  shall  be  used  in  the  manufacture  or 
production  of  beer,  wine,  or  other  intoxicating  malt  or  vinous  liq- 
uor for  beverage  purposes.    (40  Stat.  1046.) 

See  note  to  §  3115ii/i2f,  ante. 

§  3115"/i2fff.  (Act  Nov.  21, 1918,  c.  212,  §  1.)  Same;  sale  for  bev- 
erage purposes. 
After  June  thirtieth,  nineteen  hundred  and  nineteen,  until  the 
conclusion  of  the  present  war  and  thereafter  until  the  termination 
of  demobilization,  the  date  of  which  shall  be  determined  and  pro- 
claimed by  the  President  of  the  United  States,  no  beer,  wine,  or 
other  intoxicating  malt  or  vinous  liquor  shall  be  sold  for  beverage 
purposes  except  for  export.    (40  Stat.  1046.) 

See  note  to  §  3115ii/i2f,  ante. 

§  3115"/i2g.  (Act  Nov.  21,  1918,  c.  212,  §  1.)     DistUled  spirits,  and 

wine  for  sacramental  purposes;   regulations  for  manufacture, 

sale,  or  removal  from  bond. 

The  Commissioner  of  Internal  Revenue  is  hereby  authorized  and 

directed  to  prescribe  rules  and  regulations,  subject  to  the  approval 

of  the  Secretary  of  the  Treasury,  in  regard  to  the  manufacture 

and  sale  of  distilled  spirits  and  removal  of  distilled  spirits  held 

in  bond  after  June  thirtieth,  nineteen  hundred  and  nineteen,  until 

this  Act  shall  cease  to  operate,  for  other  than  beverage  purposes; 

also  in  regard  to  the  manufacture,  sale,  and  distribution  of  wine 

for  sacramental,  medicinal,  or  other  than  beverage  uses.    (40  Stat. 

1046.) 

See  note  to  i  3115ii/i2f,  ante. 

§  3115iVi2gg.  (Act  Nov.  21,  1918,  c.  212,  §  1.)  Intoxicating  liq- 
uors; import. 
After  the  approval  of  this  Act  no  distilled,  malt,  vinous,  or  other 
intoxicating  liquors  shall  be  imported  into  the  United  States  dur- 
ing the  continuance  of  the  present  war  and  period  of  demobiliza- 
tion: Provided,  That  this  provision  against  importation  shall  not 
apply  to  shipments  en  route  to  the  United  States  at  the  time  of  the 
passage  of  this.  Act.     (40  Stat.  1047.) 

See  note  to  §  3115ii/i2f,  ante.  , 

§  3115^  Vi2ggg.  (Act  Nov.  21,  1918,  c.  212,  §  1.)     Violations  of  five 
preceding  sections;    punishment. 
Any  person  who  violates  any  of  the  foregoing  provisions  shall 
be  punished  by  imprisonment  not  exceeding  one  year,  or  by  fine 
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not  exceeding  $1,000,  or  by  both  such  imprisonment  and  fine.     (40 
Stat.  1047.) 

See  note  to  {  3115>i/]if.  ante. 
§  3115"/isgggg.  (Act  Nov.  21,  1918,  c.  212,  §  2.)  DistiUed  spirits; 
import  from  Porto  Rico. 
Under  such  rules,  regulations,  and  bonds  as  the  Secretary  of  the 
Treasury  may  prescribe,  distilled  spirits  or  alcohol  produced  prior 
to  October  third,  nineteen  hundred  and  seventeen,  from  products 
the  growth  of  the  island  of  Porto  Rico  may  be  admitted  from  said 
island  into  the  United  States  for  industrial  purposes  in  the  arts 
and  sciences.  .Such  alcohol  or  distilled  spirits  shall  not  be  used  for 
beverage  purposes  nor  in  the  production  of  any  article  used  as  a 
beverage. 

Any  person  violating  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor  and,  upon  conviction,  shall  be  fined 
not  more  than  $1,000  or  imprisoned  not  more  than  two  years.  He 
shall,  in  addition,  be  liable  to  double  the  tax  evaded,  together  with 
the  tax,  to  be  collected  by  assessment  or  on  any  bond  given.  (40 
Stat.  1048.) 

This  was  section  2  of  an  act  entitled  "An  Act  to  suable  the  Secretary  ol 
Agriculture  to  carry  out.  during  the  Gecal  year  eniliiiK  June  thirtieth,  nineteen 
hundred  and  nineteen,  the  purposes  of  the  Act  euttljed  'An  Act  to  provide 
farther  for  the  national  aecurit;  and  defense  by  stimulating  agriculture  and 
facilitating  the  distributioD  of  agricultural  products,'  and  for  other  purposes," 
cited  above. 

§  3115»Viih.  (Act  Nov.  21,  1918,  c.  212,  §  1.)     Effect  on  powers 
under  Act  Aug;  tO,  1917,  c.  53,  §  IS. 

Nothing  in  this  Act  shall  be  construed  to  interfere  with  the  power 
conferred  upon  the  President  by  section  fifteen  of  the  food-control 
Act,  approved  August  tenth,  nineteen  hundred  and  seventeen  (Pub- 
lic Numbered  Forty,  Sixty-fifth  Congress).     (40  Stat.  1047.) 

Hiia  section  was  a  provision  of  section  1  of  an  act  entitled  "An  Act  to 
enable  the  Secretary  of  Agriculture  to  carry  out,  during  the  fiscal  year  end- 
ing June  thirtieth,  nineteen  hundred  and  nineteen,  the  purposes  of  tbe  Act 
entitled  'An  Act  to  provide  further  for  the  national  security  and  defense  by 
stimnlatinf  agricnltute  and  fadlitatiiig  tbe  distribution  of  agricultural  prod- 
acta,'  and  for  other  puipoves,"  dted  above. 
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ADJUSTMENT  OF  WAR  CONTRACTS 

§  SllS^V^a.  (Act  March  2,  1919,  c.  94,  §  1.)  Adjustment  of  con- 
tracts not  executed  according  to  law ;  limitation  on  amount  of 
awards;  time  limit;  report  to  Congress;  effect  of  adjustment; 
witnesses. 
That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  to 
adjust,  pay,  or  discharge  any  agreement,  express  or  implied,  upon 
a  fair  and  equitable  basis  that  has  been  entered  into,  in  good  faith 
during  the  present  emergency  and  prior  to  November  twelfth,  nine- 
teen hundred  and  eighteen,  by  any  officer  or  agent  acting  under 
his  authority,  direction,  or  instruction,  or  that  of  the  President, 
with  any  person,  firm,  or  corporation  for  the  acquisition  of  lands, 
or  the  use  thereof,  or  for  damages  resulting  from  notice  by  the 
Government  of  its  intention  to  acquire  or  use  said  lands,  or  for 
the  production,  manufacture,  sale,  acquisition  or  control  of  equip- 
ment, materials  or  supplies,  or  for  services,  or  for  facilities,  or  other 
purposes  connected  with  the  prosecution  of  the  war,  when  such 
agreement  has  been  performed  in  whole  or  in  part,  or  expenditures 
have  been  made  or  obligations  incurred  upon  the  faith  of  the  same 
by  any  such  person,  firm,  or  corporation  prior  to  November  twelfth, 
nineteen  hundred  and  eighteen,  and  such  agreement  has  not  been 
executed  in  the  manner  prescribed  by  law :  Provided,  That  in  no 
case  shall  any  award  either  by  the  Secretary  of  War,  or  the  Court 
of  Claims  include  prospective  or  possible  profits  on  any  part  of 
the  contract  beyond  the  goods  and  supplies  delivered  to  and  ac- 
cepted by  the  United  States  and  a  reasonable  remuneration  for  ex- 
penditures and  obligations  or  liabilities  necessarily  incurred  in  per- 
forming or  preparing  to  perform  said  contract  or  order :  Provided 
further.  That  this  Act  shall  not  authorize  payment  to  be  made  of 
any  claim  not  presented  before  June  thirtieth,  nineteen  hundred 
and  nineteen:  And  provided  further,  That  the  Secretary  of  War 
shall  report  to  Congress  at  the  beginning  of  its  next  session  fol- 
lowing June  thirtieth,  nineteen  hundred  and  nineteen,  a  detailed 
statement  showing  the  nature,  terms,,  and  conditions  of  every  such 
agreement  and  the  payment  or  adjustment  thereof:  And  provided 
further.  That  no  settlement  of  any  claim  arising  under  any  such 
agreement  shall  bar  the  United  States  Government  through  any  of 
its  duly  authorized  agencies,  or  any  committee  of  Congress  here- 
after duly  appointed,  itrom  the  right  of  review  of  such  settlement, 
nor  the  right  of  recovery  of  any  money  paid  by  the  Government  to 
any  party  under  any  settlement  entered  into,  or  payment  made  un- 
der the  provisions  of  this  Act,  if  the  Government  has  been  defraud- 
ed, and  the  right  of  recovery  in  all  such  cases  shall  exist  against 
the  executors,  administrators,  heirs,  successors,  and  assigns,  of  any 
party  or  parties:  And  provided  further.  That  nothing  in  this  Act 
shall  be  construed  to  relieve  any  officer  or  agent  of  the  United 
States  from  criminal  prosecution  under  the  provisions  of  any  stat- 
ute of  the  United  States  for  any  fraud  or  criminal  conduct:  And 
provided  further.  That  this  Act  shall  in  no  way  relieve  or  excuse 
any  officer  or  his  agent  from  such  criminal  prosecution  because  of 
any  irregularity  or  illegality  in  the  manner  of  the  execution  of 
such  agreement:  And. provided  further,  That  in  all  proceedins^s 
hereunder  witnesses  may  be  compelled  to  attend,  appear,  and  tes- 
tify, and  produce  books,  papers  and  letters,  or  other  documents; 
and  the  claim  that  any  such  testimony  or  evidence  may  tend  to 
criminate  the  person  giving  the  same  shall  not  excuse  such  witness 
from  testifving  but  such  evidence  or  testimonv  shall  not  be  used 
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jainst  such  person  in  the  trial  of  any  criminal  proceeding,  (40 
tat.  1272.) 

This  section,  and  the  four- sect  ion »  next  following,  are  an  net  entitled  "An 
act  to  provide  relief  in  caees  o(  cootroftB  connected  witb  the  proiecution  «I 
tba  war,  and  tor  other  purposes,"  eked  above. 

31]5"V'»b.  (Act  March  2,  1919,  c.  94,  §  2.)     Same;   jurisdiction 
of  Court  of  Claims. 

The  Court  of  Claims  is  hereby  given  jurisdiction  on  petitioti  of 
iy  individual,  firm,  company  or  corporation  referred  to  in  Section 

hereof,  to  find  and  award  fair  and  just  compensation  in  the  cases 
Decified  in  said  Section  in  the  event  that  such  individual,  firm, 
Dmpany  or  corporation  shall  not  be  willing  to  accept  the  adjust- 
lent,  payment  or  compensation  offered  by  the  Secretary  of  War 
s  hereinbefore  provided,  or  in  the  event  that  the  Secretary  of  War 
hall  fail  or  refuse  to  offer  a  satisfactory  adjustment,  payment  or 
jmpensation  as  provided  for  in  said  Section.  (40  Stat.  1273.) 
See  note  to  |  SlloiVisa.  ante, 

3115"/i8C  (Act  March  2,  1919,  c.  94,  §  3.)     Adjustment  of  agree- 
ments with  foreign  governments  or  nationals  thereof. 

The  Secretary'  of  War.  through  such  agency  as  he  may  designate 
r  establish  is  empowered,  upon  such  terms  as  he  or  it  maj^  de- 
irmine  to  be  in  the  interest  of  the  United  Stales,  to  make  equitable 
id  fair  adjustments  and  agreements,  upon  the  termination  or  in 
;ttlement  or  readjustment  of  agreements  or  arrangements  entered 
ito  with  any  foreign  government  or  governments  or  nationals 
lereof,  prior  to  November  twelfth,  nineteen  hundred  and  eighteen, 
>r  the  furnishing  to  the  American  Expeditionary  Forces  or  other- 
■ise  for  War  purposes  of  supplies,  materials,  facilities,  services  or 
le  use  of  property,  or  for  the  furnishing  of  any  thereof  by  the 
'nited  States  to  any  foreign  government  or  governments,  whether 
r  not  such  agreements  or  arrangements  have  been  entered  into  in 
:corclance  with  applicable  statutory  provisions;  and  the  other 
rovisions  of  this  Act  shall  not  be  applicable  to  such  adjustments, 
to  Stat.  1273.) 

See  note  to  f  3115h/,5h^  ante. 

SllS'Vi.^d.  (Act  March  2,  1919.  c.  94,  §  4.)     Protection  of  subcon- 
tractoni  on  adjustment  of  contracts. 

Whenever,  under  the  provisions  of  this  Act,  the  Secretary  of 
I'ar  shall  make  an  award  to  any  prime  contractor  with  respect 
)  any  portion  of  his  contract  which  he  shall  have  sublet  to  any 
ther  person,  firm,  or  corporation  who  has  in  good  faith  made  ex- 
enditures,  incurred  obligations,  rendered  service,  or  furni.ihed 
laterial,  equipment,  or  supplies  to  such  prime  contractor,  with  the 
nowledge  and  approval  of  any  agent  of  the  Secretary  of  War  duly 
lithorized  thereunto,  before  payment  of  said  award  the  Secre- 
iry  of  War  shall  require  such  prime  contractor  to  present  satis- 
ictory  evidence  of  having  paid  said  subcontractor  or  of  the  con- 
;nt  of  said  subcontractor  to  look  for  his  compensation  to  said 
rime  contractor  only;  and  in  the  case  of  the  failure  of  said  prime 
antractor  to  present  such  evidence  or  such  consent,  the  Secretary 
[  War'shall  pay  directly  to  said  subcontractor  the  amount  found 
>  be  due  under  said  award;  and  in  case  of  the  insolvency  of  any 
rime  contractor  the  subcontractor  of  said  prime  contractor  shall 
ave  a  lien  upon  the  funds  arising  from  said  award  prior  and  su- 
erior  to  the  lien  of  any  general  creditor  of  said  prime  contrac- 
ir.    (40  Stat.  1273.) 

Bee  note  to  J  SUSk/ibo,  ante. 
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§  3115"/i6c.  (Act  March  2,  1919,  c.  94,  §  5.)     Adjustment  of  net 
losses  of  persons  supplying  certain  minerals;    limitation  on 
amounts;   appropriation;   time  for  filing  claims;   effect  of  ad- 
justments;  report  to  Congress. 
That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  author- 
ized to  adjust,  liquidate,  and  pay  such  net  losses  as  have  been 
suffered  by  any  person,  firm,  or  corporation,  by  reason  of  produc- 
ing or  preparing  to  produce,  either  manganese,  chrome,  pyrites,  or 
tungsten  in  compliance  with  the  request  or  demand  of  the  De- 
partment of  the   Interior,   the  War  Industries  Board,  the  War 
Trade  Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Cor- 
poration to  supply  the  urgent  needs  of  the  Nation  in  the  prosecu- 
tion of  the  war;    said  minerals  being  enumerated  in  the  Act  of 
Congress  approved  October  fifth,  nineteen  hundred  and  eighteen, 
entitled  "An  Act  to  provide  further  for  the  national  security  and 
defense  by  encouraging  the  production,  conserving  the  supply,  and 
controlling  the  distribution  of  those  ores,  metals,  and  minerals 
which  have  formerly  been  largely  imported,  or  of  which  there  is 
or  may  be  an  inadequate  supply." 

The  said  Secretary  shall  make  such  adjustments  and  payments 
in  each  case  as  he  shall  determine  to  be  just  and  equitable;  that 
the  decision  of  said  Secretary  shall  be  conclusive  and  final,  subject 
to  the  limitation  hereinafter  provided;  that  all  payments  and  ex- 
penses incurred  by  said  Secretary,  including  personal  services, 
traveling  and  subsistence  expenses,  supplies,  postage,  printing, 
and  all  other  expenses  incident  to  the  proper  prosecution  of  thii 
work,  both  in  the  District  of  Columbia  and  elsewhere,  as  the  Sec- 
retary of  the  Interior  may  deem  essential  and  proper,  shall  be  paid 
from  the  funds  appropriated  by  the  said  Act  of  October  fifth,  nine- 
teen hundred  and  eighteen,  and  that  said  funds  and  appropriations 
shall  continue  to  be  available  for  said  purpose  until  such  time  as 
the  said  Secretary  shall  have  fully  exercised  the  authority  herein 
granted  and  performed  and  completed  the  duties  hereby  provided 
and  imposed:  Provided,  however,  That  the  payments  and  dis- 
bursements made  under  the  provisions  of  this  section  for  and  in 
connection  with  the  payments  and  settlements  of  the  claims  herein 
described,  and  the  said  expenses  of  administration  shall  in  no  event 
exceed  the  sum  of  $8,500,000:  And  provided  further.  That  said 
Secretary  shall  consider,  approve,  and  dispose  of  only  such  claims 
as  shall  be  made  hereunder  and  filed  with  the  Department  of  the 
Interior  within  three  months  from  and  after  the  approval  of  this 
Act:  And  provided  further,  That  no  claim  shall  be  allowed  or 
paid  by  said  Secretary  unless  it  shall  appear  to  the  satisfaction 
of  the  said  Secretary  that  the  expenditures  so  made  or  obligations 
so  incurred  by  the  claimant  were  made  in  good  faith  for  or  upon 
property  which  contained  either  manganese,  chrome,  pyrites,  or 
tungsten  in  sufficient  quantities  to  be  of  commercial  importance: 
And  provided  further,  That  no  claims  shall  be  paid  unless  it  shall 
appear  to  the  satisfaction  of  said  Secretary  that  moneys  were  in- 
vested or  obligations  were  incurred  subsequent  to  April  sbcth, 
nineteen  hundred  and  seventeen,  and  prior  to  November  twelfth, 
nineteen  hundred  and  eighteen,  in  a  legitimate  attempt  to  produce 
either  manganese,  chrome,  pyrites,  or  tungsten  for  the  needs  of 
the  Nation  for  the  prosecution  of  the  war,  and  that  no  profits 
of  any  kind  shall  be  included  in  the  allowance  of  any  of  said 
claims,  and  that  no  investment  for  merely  speculative  purposes 
shall  be  recognized  in  any  manner  by  said  Secretary:  And  pro- 
vided further,  That  the  settlement  of  any  claim  arising  under 
the  provisions  of  this  section  shall  not  bar  the  United  States  Gov- 
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mment,  through  any  of  its  duly  authorized  agencies,  or  any  com- 
littee  of  Congress  hereafter  duly  appointed,  from  the  right  of 
eview  of  such  settlement,  nor  the  right  to  recover  any  money 
aid  by  the  Government  to  any  party  under  and  by  virtue  of 
he  provisions  of  this  section,  if  the  Government  has  been  de- 
rauded,  and  the  right'  of  recovery  in  all  such  cases  shall  extend 
3  the  executors,  administrators,  heirs,  and  assigns  of  any  party. 

That  a  report  of  all  operations  under  this  section,  including  re- 
eipts  and  disbursements,  shall  be  made  to  Congress  on  or  before 
lie  first  Monday  in  December  of  each  year. 

That  nothing  in  this  section  shall  be  construed  to  confer  juris- 
iction  upon  any  court  to  entertain  a  suit  against  the  United 
tates:  Provided  further,  That  in  determining  the  net  losses  of 
ny  claimant  the  Secretary  of  the  Interior  shall,  among  other 
lings,  take  into  consideration  and  charge  to  the  claimant,  the 
len  market  value  of  any  ores  or  minerals  on  hand  belonging  to 
le  claimant,  and  also  the  salvage  or  usable  value  of  any  machin- 
ry  or  other  appliances  which  may  be  claimed  was  purchased  to 
quip  said  mine  for  the  purpose  of  complying  with  the  request  or 
emand  of  the  agencies  of  the  Government  above  mentioned  in  the 
lanner  aforesaid.  (40  Stat.  1274.) 
S««  note  to  f  3115tViia,  ante. 
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CHAPTER  ONE— DIPLOMATIC  OFFICERS 

Sec.  Sec. 

3110.  Definition  of  ofiScial  designations.  3130b.  Secretaries,  consuls  general,  con- 
3117.  Salaries.  suls;    classification;    salaries. 

3126.  Interpreter  of  legation  to  Turkey.  3133.  Clerks  to  be  citizens. 

§  3116.  (R.  S.  §  1674,  as  amended,  Act  Feb.  5,  1915,  c.  23,  §  6,  and 
Act  July  1,  1916,  c.  208.)     Definition  of  official  designations. 

Ambassadors.— The  cert;iiicate  of  tBe  and  international  law  regards  consnls 

ambassador    of    a    foreign    country    to  and    consular    officials    as    mercantile 

the  United  States  as  to  the  law  of  his  agents   of   the    government    appointing 

country  or   the  personnel  and  author-  them,   authorized  to  protect  the  com* 

ity    of    officials    of    his    government   is  mercial  interests  of  its  citizens  in  the 

admissible  in  the  courts  of  the  United  country  to  which  the3^  are  accredited, 

States.      Agency    of   Canadian    Car    &  and    clothed    only    with    authority   for 

Foundry  Co.  v.  American  Can  Co.  (D.  commercial     purposes.       Hamilton    v. 

C.)  253  F.  152.  Erie  R.  Co.  114  N.  E.  399.  219  N.  Y. 

Consuls.— The  rights  of  consuls  and  343,   Ann.   Cas.    1918A,  928,   affirming 

consular  officials  rest  on  international  judgment  (Sup.)  154  N.  Y.  S.  1125, 170 

law  as  well  as  on  treaty  stipulations,  App.  Div.  901. 

§  3117.  (R.  S.  §  1675.)     Salaries. 

The  current  diplomatic  and  consular  appropriation  act,  Act  March  4,  1919, 
c.  123,  40  Stat.  1325,  makes  the  following  appropriations  for  salaries  of  am- 
bassadors, etc.: 

"Salaries  of  Ambassadors  and  Ministers 


u 


'Ambassadors  extraordinary  and  plenipotentiary  to  Austria-ITungary,  Ar- 
gentina, Brazil,  Chile,  France,  Germany,  Great  Britain,  Italy,  Japan,  Mexico, 
Peru.  Russia,  Spain,  and  Turkey,  at  $17,500  each,  $245,000; 

"Envoys  extraordinary  and  ministers  plenipotentiary  to  Belgium.  China, 
Cuba,  and  the  Netherlands  and  Luxemburg,  at  $12,000  each,  $48,000; 

"Envoys  extraordinary  and  ministers  plenipotentiary  to  Ozecho-Slovakia 
and  Poland,  at  the  rate  of  $12,000  per  annum  each  from  March  1,  1919,  to 
June  30.  1920,  both  dates  inclusive,  $32,000; 

"I^^nvoys  extraordinary  and  ministers  plenipotentiary  to  Bulgaria,  and 
Serbia,  at  the  rate  of  $10,000  per  annum  each,  from  March  1,  1919,  to  June 
30.  1919,  both  dates  inclusive,  $6,66G.G8. 

"Envoys  extraordinary  and  ministers  plenipotentiary  to  Bolivia.  Bulgaria, 
Colombia,  Coeta  Rica,  Denmark,  Dominican  Republic,  Ecuador,  Greece  and 
Montenegro,  Guatemala,  Haiti,  Honduras,  Nicaragua,  Norway,  Panama,  Para- 
guay, Uruguay,  Persia,  Portugal,  Roumania,  Salvador,  Serbia,  Siam,  Sweden, 
Switzerland,  and  Venezuela,  at  $10,000  each,  $250,000; 

"Minister  resident  and  consul  general  to  Tiil>eria,  $5,000; 

"Aeont  and  consul  general  at  Tangier,   $7,500; 

"Agent  and  consul  general  at  Cairo,  $6,500; 

"Provided,  That  no  salary  herein  appropriated  shall  be  paid  to  any  official 
receivins:  any  other  salary  from  the  United  States  Government; 

"Total,  $600,006.68. 

"Salaries,  Charges  D'Affaires  Ad  Interim 
"For  salaries  for  charg(?6  d'affaires  ad  interim,  $50,000." 

§  3126.  (R.  S.  §  1678.)     Interpreter  of  legation  to  Turkey. 

The  current  diplomatic  and  consular  appropriation  act,  Act  March  4,  1919, 
c.  123,  40  Stat.  1325.  makes  the  following  appropriations  for  salaries  of  inter- 
preters to  embassies  and  legations: 

"Salaries  of  Interpreters  to  Embassies  and  Legations 

"Interpreter  to  legation  and  consulate  general  to  Persia,  $2,000; 

"Interpreter  to  legation  and  consulate  general  to  Bangkok,   Siam,  $2,000; 

"For  ten  student  interpreters  in  China,  who  shall  be  citizens  of  the  United 
States,  and  whose  duty  it  shall  be  to  study  the  Chinese  language  with  a  view 
to  supplying  interpreters  to  the  legation  and  consulates  in  China,  at  $1,600 
each,   $15,000:    Provided,   That   the  method  of  selecting  said   student  inter- 
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prctera  shall  b?  noapartisan:  And  provided  further,  That  upon  receiving  aach 
appointment  each  atudent  interpi^ter  ahall  sign  an  a^reciiient  to  continue  in 
the  aerriee  as  interpreter  to  ttie  lE^ation  and  consiihites  in  China  so  long 
as  hia  aervicea  maj  be  re<iuired  williin  a  ppriod  of  five  ycnra ; 

'■For  tlie  pajment  of  the  coat  of  tuition  of  student  interpreters  In  China. 
at  the  rate  of  ¥200  per  annum  each.  $2.000 : 

"For  ail  student  interpreters  in  Japan,  who  ahall  be  citiiena  of  the  United 
Stntea.  and  whose  duty  it  sliall  be  to  study  the  Japanese  language  with  a 
view  to  aupplying  interpreters  to  the  embasBy  and  ccmaulates  in  Japan,  at 
Sl.riOO  ench,  $9,000:  Provided,  That  the  method  of  aelectioE  said  student  In- 
terprciers  ahall  be  nonpartisan;  And  provided  further,  That  upon  receiving 
such  appointment  each  student  interpreter  shall  ainn  on  Bgreement  to  continue 
in  the  service  aa  interpreter  to  the  embassy  and  consulates  in  Japan  so  long 
as  his  services  may  be  required  within  a  period  of  five  years; 

"I'or  the  payment  of  the  cost  of  tuition  of  student  interpreters  In  Japan, 
at  the  rate  of  $200  per  annum  each,  $1,200; 

"For  ten  student  interpreters  in  Turkey,  who  shall  be  citiEcna  of  the  Ujiited 
States,  and  whose  duty  it  shall  be  to  study  the  lanxuage  of  Turkey  and  any 
other  langunge  that  may  be  neceiisary  to  qnaliCy  them  tor  aervlce  aa  inter- 
preters to  the  emhasay  and  coosulstes  in  Turkey,  at  $1,500  .eacli,  $ir).000: 
Provided,  That  the  method  of  eelooting  said  student  interpreters  Bhall  be  non- 
partisan: And  provided  further.  That  upon  receiving  auch  appointment  each 
student  interpreter  shall  sign  an  agreement  to  continue  in  the  service  as  in- 
terpreter to  the  embassy  and  conaulatca  in  Turkey  eo  long  as  hia  services 
may  be  required  within  a  period  of  five  years; 

"For  the  payment  of  the  cost  of  tuition  of  student  interpreters  in  Turkey, 
at  the  rate  of  $200  per  annum  each,  $2,000 ; 

"No  person  drawing  the  salary  of  interpreter  or  student  interpreter  as 
above  provided  shall  he  allowed  any  part  of  the  aalary  appropriated  for  any 
secretary  of  leeation  or  other  officer; 

"Total,  $48,200." 

3130b.  (Act  Feb.  5,  1915,  c.  23,  §  2.)     SecreUries,  consuls  gener- 
al, consuls ;    classification ;    salaries. 

The  (Turrent  diplomatic  and  consular  appropriation  act.  Act  March  4,  1919, 
c.  123,  40  Stat.  iS25,  mahea  the  following  appropriation  Tor  aalaries  of  secre- 
taries in  the  Diplomatic  Service: 

of  Secretaries  tn  the  Diplomatic  Service 


"For  secretaries  in  the  Diplomatic  Service,  a^  provided  in  the  Act  of  Feh- 
mary  1^  1915,  entitled  'An  Act  for  the  imprnvement  of  tte  foreign  service,' 
as  amended  by  the  Act  making  appropriations  for  the  EHpIumatic  and  Con- 
nular  Service  for  the  fiscal  year  ending  June  30,  1917,  approved  July  1,  1918, 
$2S».458.33,   of  which  «uni  $5,063.33   shall  be   immediately  available. 

"Secretary-interpreter  of  embassy   to  Japan.  $3,600; 

"Secretary-interpreter  of  embassy  to  Turkey,  $3,000; 

"Secretary-interpreter  of  legation  to  China.  $3,000; 

"Asfiialant  seer  eta  ry<interpreter  to  the  leeation  to  China,  to  be  appointed 
from  the  cocpa  of  student  interpreters,  $2,000 ; 

"Assistant  secretary- interpreter  to  the  embassy  to  Japan,  to  he  appointed 
from  the  corps  of  student  interpreters,  $2,000; 

"Assistant  secretary-interpreier  to  the  embnssy  to  Turkey,  to  he  appointed 
from  the  corps  of  student  iaterpreters,   $2,000. 

■Total  $306,258.33." 

3133.  (Act  March  4,  1919,  c.  123.)     Clerks  to  be  citizens. 

For  the  employment  of  necessary  clerks  at  the  'embassies  and 
egations,  who,  whenever  hereafter  appointed,  shall  be  citizens  of 
he  United  States.     *\  *     (40  Stat.  1327.) 

This  section  is  a  provision  of  the  diplomatic  and  consular  appropriation 
act  for  (be  fiscal  year  1920,  cited  above.  It  has  been  repeated  in  prior  ap- 
propriation acts. 
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CHAPTER  TWO— CONSULAR  OFFICERS 

Sec.  Sec 

3141a.  Expenses  of  inspectors.  3155a.  Consular  assistants;    salaries. 

3142a.  Consuls  general,  consuls,  vice  3162.  Estates  of  decedents;  duties  of 
consuls,    and   consular   agents  Auditor  for  State  and  other  De- 

to  be  citizens.  partmentSi  as  conservator,  etc. 

3145.  Interpreters  at  consulates  in  Chi-  3176.  No  consular  fees  for  official  serr- 
na  and  Japan.  ices  to  American  vessels  or  sea- 

3154.  Consular  assistants ;  appointment.  men. 

§  3141a.  (Act  March  4,  1919,  c.  123.)     Expenses  of  inspectors. 

Expenses  of  Consular  Inspectors.  For  the  actual  and  necessary 
traveling  and  subsistence  expenses  of  consular  inspectors  while 
traveling  and  inspecting  under  instructions  from  the  Secretary  of 
State  *  *  :  Provided,  That  inspectors  shall  be  allowed  actual 
and  necessary  expenses  for  subsistence,  itemized  not  exceeding 
an  average  oi  $8  per  day.     (40  Stat.  1334.) 

This  section  is  a  provision  of  the  diplomatic  and  consular  appropriation 
act  for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  in  prior  ap- 
propriation acts. 

§  3142a.  (Act  April  15,  1918,  c.  52.)  Consuls  general,  consuls, 
vice  consuls,  and  consular  agents  to  be  citizens. 
For  salaries  of  consuls  general,  consuls,  and  vice  consuls,  as  pro- 
vided in  the  Act  approved  February  fifth,  nineteen  hundred  and 
fifteen,  entitled  "An  Act  for  the  improvement  of  the  foreign  serv- 
ice," $1,208,500.  No  portion  of  this  sum  shall  be  paid  as  compen- 
sation to  vice  consuls  who  are  not  American  citizens:  Provided, 
That  if  in  any  case  the  Secretary  of  State  deems  it  impracticable 
immediately  to  secure  a  competent  vice  consul  who  is  an  American 
citizen,  he  may  appoint  or  retain  as  vice  consul  and  compensate 
from  this  fund  a  person  not  an  American  citizen  until  such  time  as 
he  is  able  to  designate  a  competent  American  citizen  for  such  post. 
Every  consul  general,  consul,  and,  wherever  practicable,  every 
consular  agent  shall  be  an  American  citizen.     (40  Stat.  528.) 

These  were  provisions  of  the  diplomatic  and  consular  service  appropria- 
tion act  for  the  fiscal  year  1919,  cited  above. 

The  current  diplomatic  and  consular  appropriation  act,  Act  March  4,  1919, 
c.  123,  40  Stat.  1325,  makes  the  following  appropriation  for  salaries  of  the 
Consular  Service: 

"Salaries  of  the  Consular  Service 

''For  salaries  of  consuls  general,  consuls,  and  vice  consuls,  as  provided  in 
the  Act  approved  February  5,  1915,  entitled  *An  Act  for  the  improvement 
of  the  foreign  service,*  $1,974,500.  Every  consul  general,  consul,  vice  con- 
sul, and,  wherever  practicable,  every  consular  agent  shall  be  an  American 
citizen. 

"For  salaries  of  seven  consular  inspectors,  at  $5,000  each,  $35,000; 

"Total,  $2,009,500." 

§  3145.  (Act  June  11,  1874,  c.  275,  §  3.)     Interpreters  at  consulates 
in  China  and  Japan. 

See  note  to  §  312G,  ante. 

§  3154.  (R.  S.  §  1704.)     Consular  assistants;   appointment. 

See  post,  i  3155a. 

§  3155a  (Act  March  4,  1919,  c.  123.)     Consular  assistants;   sal- 
aries. 

Salaries  of  Consular  Assistants.  *  *  From  and  after  the  1st 
day  of  July,  1918,  the  salaries  of  consular  assistants  shall  be  at  the 
rate  of  $1,500  for  the  first  year  of  continuous  service,  $1,650  for 
the  second  year  of  continuous  service,  $1,800  for  the  third  year, 
and  $2,000  for  the  fourth  year  of  continuous  service  and  for  each 
year  thereafter,  and  section  1704,  Revised  Statutes,  its  amendatory 

(804) 


Ih.  3)  DIPLOMATIC  AND  CONSULAB  OFFICEBS  §  319Sb 

ict  of  June  11,  1874,  and  all  other  Acts  inconsistent  with  this 
revision  are  hereby  so  amended.     (40  Stat.  1334.) 

Tbis  eectiou  Is  a  part  of  the  diplomatic  and  consular  appropriation  act 
for  the  fiical  year  1920,  cited  above.  It  has  been  repeated  in  prior  appro- 
priation acts. 

3162.  (K.  S.  §  1709,  as  amended,  Act  March  3,  1911,  c.  223.)  Es- 
tates of  decedents ;  duties  of  Auditor  for  State  and  other  De- 
partments, as  conservator,  etc. 

Duty   of   BOflBvJai,— /To   conserve   and      sul  seDeral  with  a  railroad  for  its  neg' 

aard  the  propert;  within^  their  terri-  ligent  billing  within  his  consular  ju- 
irial  jurisdiction  at  tbelr  countrymen  riadiction  of  a  countryman  of  the  con- 
ring  therein,  is  an  important  right  snl.  Hamilton  v.  Erie  R.  Co.,  114  N. 
Dd  dut;  of  consular  officials;  hut  the  E.  399.  210  N.  Y.  343,  Ann.  Cas.  191SA, 
eueral  law  of  nations  does  not  bus-  928,  affirming  judgment  (Sup.)  IM  N. 
uu  as  vaUd  the  eettlement  by  a  con-       T.  S.  1125,  170  App.  DIt.  901. 

3176.  (Act  June  26,  1884,  c.  121,  §  12.)     No  consular  fees  for  of- 
ficial services  to  American  vessels  or  seamen. 
Cited    wlthoHt    daflnit*    applioatioa, 
Sandberg  t.   McDonald,  39  S.   Ct.  81, 
63  L.  Ed.  — . 


:hapter  TrtREE— provisions  common  to 

DIPLOMATIC"  AND  CONSULAR  OFFICERS 

3198.  (R.  S.  §  1740.)     Term  during  which  salary  is  payable. 

The  current  diplomatic  and  consular  appropriation  act.  Act  March  4,  1919, 
.  123,  40  Stat.  1325,  contains  the  foUowiog  prorision: 

Salaries  of  Diplomatic  and  Consular  Officers  While  Keceiving  Instructions  and 
Making  TraosilB 
"To  pft?  the  salariefl  of  ambassadors,  ministers,  consuls,  vice  consuls,  and 
other  officers  ot  the  United  States  for  the  periods  actually  and  necessarily 
occupied  in  receiving  instructions  and  in  making  transits  to  and  from  their 
posts,  and  while  awaiting  recognition  and  authority  to  act.  in  pursuance  of 
the  provisions  of  section  1740  o(  the  Revised  Statutes,  $(>5,000,  or  so  much 
thereot  as  mny  be  necesBary." 

3198a.  (Act  April  15,  1918,  c.  52.)     Additional  compensation  dur- 
ing existing  war. 

To  enable  the  President,  in  his  discretion  and  in  accordance  with 
jch  regulations  as  he  may  prescribe,  to  make  special  allowances, 
uring  pendency  of  existing  war  and  for  six  monthp  after  its  ter- 
lination,  by  way  of  additional  compensation  t6  consular  and  dip- 
imatic  officers  in  belligerent  countries  and  countries  contiguous 
lereto,  including  China  and  the  officers  at  Hongkong,  Saigon, 
singtau,  Darien,  and  Vladivostok  in  order  to  adjust  their  official 
icome  to  the  ascertained  cost  of  living:  at  the  posts  to  which  they 
ay  be  assigned.    *    *     f40  Stat.  528.) 

This  was  a  provision  ot  tlie  diritomatic  and  consular  service  appropriation 

act  for  the  fiscal  j'ear  1919,  cited  above. 

3198b.  (Act  March  4,   1919.  c.   123.)     Additional  compensation 

to  meet  increased  cost  of  living. 
Post  Allowances  to  Consular  and  Diplomatic  Officers.  To  en- 
)Ie  the  President,  in  his  discretion  and  in  accordance  with  such 
igulations  as  he  may  prescribe,  to  make  special  allowances  by 
ay  of  additional  compensation  to  consular  and  diplomatic  offi- 
:rs  and  consular  assistants  and  officers  of  the  United  States 
ourt  for  China  in  order  to  adjust  their  official  income  to  the  as- 
;rtained  cost  of  living  at  the  posts  to  which  they  may  be  as- 
gned.     •    *     (40  Stat.  1334.) 

This  section  is  a  provision  of  the  diplomatic  and  conaular  appropriation 
act  for  ttie  fiscal  year  1920,  cited  above. 
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§  3208.  (R.  S.  §  1748.)     Expenses  of  legations,  consulates,  etc. 

The  curl-ent  diplomatic  and  consular  appropriation  act.  Act  March  4,  1919, 
c.  123,  40  Stat.  1325,  contains  the  following  provision: 

"To  pay  the  itemized  and  verified  statements  of  the  actual  and  necessary 
-  expenses  of  transportation  and  subsistence  under  such  regrulations  as  the 
Secretary  of  State  may  prescribe,  of  diplomatic  and  consular  officers  and 
clerks  in  embassies,  legations,  and  consulates  and  their  families  and  effects 
in  going  to  and  returning  from  their  posts,  or  when  traveling  under  orders 
of  the  Secretary  of  State,  but  not  including  any  expense  incurred  in  connec- 
tion with  leaves  of  absence,  f  145,000." 
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TITLE  XIX— PROVISIONS  APPLICABLE  TO 
SEVERAL  CLASSES  OF  PUBLIC  OFFI- 
CERS AND  EMPLOYES 


CHAPTER  A— APPOINTMENT,  QUALIFICATION, 

COMPENSATION,  AND  SERVICES,  IN 

GENERAL 

Sec.  Sec, 

S2l4a.  Preference     to     honorably     dis-  3263b.  Railroad   trn importation   to  cer- 

cbarged   EiJdiera.   sailors,   and  Uio     civiliau     employees     on 

marinoH,  and  widows.  discharge  from  Bervico. 

3215b.  Reinstatement    of    drafted    em-  32e3b.  Samp;   time  for  application  for; 

ployees.  unlawful    sale   or   transfer  of 

1224.  Unauthorized  office,  no  salary  for.  transportation. 

1230b.  Double  salaries;  teacbera  in  pub-  32G3c.  Same;        up  propria  tioos      from 

lie  sclioola  of  District  of  Co-  whiph  payable. 

lumbio,  32G3d.  Same :   refund  to  employees  leav- 

J230c.  Double    salaries ;     employ^    of  ing  District   prior   to  passage 

community  center  department  of  Act ;   supplements  to  trans- 

ot  public  scboola,  D.  C.  portation      prohibited ;        em- 

1231.  Boldipg  otlier  lucrative  office.  ployoea  not  entitled  to. 

1231a.  Becpiving    salary     from    source  3265a.  PurcbaRc    of    material    supplies 

other  than  United  States.  and     eiiuipmcnt     from     other 

1233.  Extra  services.  Government  services. 

1234.  Extra    allowances.  3270b.  Additional   compensation. 
1248a.  Leaves     of     absence;      accrued  3270b.  Joint  Commission  on  Reelassifi- 

leaves  to  civilian  employes  of  cation  of  Salaries;    members: 

Ordnance  Department.  appointment :    salaries ;     pow- 

1259.  Taking   oaths,    acknowledgments,  ers  and  duties;    report. 

i  3214a.  (Act  March  3,  1919,  c.  97,  §  6.)     Preference  to  honorably 
discharged  soldiers,  Bailors,  and  marines,  and  widows. 

Hereafter  in  making  appointments  to  clerical  and  other  posj- 
ions  in  the  executive  departments  and  in  independent  govern- 
nental  establishments  preference  shall  be  given  to  honorably 
lischarged  soldiers,  sailors,  and  marines,  and  widows  of  such,  if 
hey  are  qiialified  to  hold  such  positions.     (40  Stat.  1293.) 

This  section  Is  a  part  of  section  6  of  an  act  entitled  ".An  act  to  provide 
for  tbe  fourteenth  and  Biibae(]ucnt  decennial  censuses,"  cited  above. 
i321Sb.  (Act  'Feb.  25,  1919,  c.  39,  §  1.)  Reinstatement  of  drafted 
employees. 
All  former  Government  employees  who  have  been  drafted  or 
inlisted  in  the  military  service  of  the  United  States  in  the  war  with 
jcrmany  shall  be  reinstated  on  application  to  their  former  posi- 
Lons,  if  they  have  received  an  honorable  discharge  and  are  quai- 
led to  perform  the  duties  of  the  position.     (40  Stat.  IIM.) 

This  section  is  a  provision  of  the  "Second  DeGciency  Appropriation  Act 
1919,"  cited  above. 
3224.  (R.  S.  §  1760.)  Unauthorized  office,  no  salary  for. 
RIbM  to  salary.— When  an  office  witb  by  statute;  and  efTect  will  not  be  gi7- 
fiied  salary  liaa  been  created  by  Stat-  en  to  any  attempt  to  deprive  him 
te,  and  a  person  duly  appointed  to  thereof,  whether  by  unnuthoriied  agree- 
.  has  qualified  and  entered  upon  his  ment,  by  cundition,  or  otherwise.  Mac- 
oties,  he  is  entitled,  during  inoum-  Math  v.  U.  S.,  39  S.  Ct.  31,  03  L.  Ed. 
ency,    to    be    paid    salary    prescribed      — . 

3230b.  (Act  Oct  6,  1917,  c.  79,  §  9.)     Double  salaries;    teach- 
ers in  public  schools  of  District  of  Columbia. 

Section  six  of  the  legislative,  executive,  and  judicial  appropriation 
LCt,  approved  May  tenth,  nineteen  hundred  and  sixteen,  as  amended 
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by  the  naval  appropriation  Act,  approved  August  twenty-ninth, 
nineteen  hundred  and  sixteen,  shall  not  apply  to  teachers  in  the  pub- 
lic schools  of  the  District  of  Columbia  who  are  also  employed  as 
teachers  of  night  schools  and  vacatiou  schools.     (40  Stat.  384.) 

This  was  section  0  of  the  urgent  deficiency  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 
See  U.  S.  Oomp.  St.  1916,  §  3230a. 

§  3230c.  (Act  July  8,  1918,  c.  139,  §  1.)     Double  salaries;  employ- 
es of  community  center,  department  of  public  schools,  D.  C. 

Section  six  of  the  legislative,  executive,  and  judicial  appropria- 
tion Act,  approved  May  tenth,  nineteen  hundred  and  sixteen,  as 
amended,  shall  not  apply  to  employees  of  the  community  center 
department  of  the  public  schools  of  the  District  of  Columbia.  (40 
Stat.  823.) 

Tliis  section  was  a  provision  of  the  deficiency  appropriation  act  on  account 
of  war  expenses  for  the  fiscal  year  ending  June  30,  1918,  cited  above. 

§  3231.  (Act  July  31,  1894,  c.  174,  §  2.)     Holding  other  lucrative 
office. 


Holding  two  offloe8.»Where  the  com- 
pensation of  an  ofiicer  is  fixed  by  stat- 
ute, it  may  not  be  diminished  by  regu- 
lation of  a  department  or  order  of  the 
President  unless  empowered  thereto 
by  Congress;  but  where  appointment  to 
two  certain  offices  is  claimed  and  to  so 
hold  would  involve  a  construction  that 
the  appointment  was  invalid  under  this 
section,  the  court  must  adopt  the  vfew 
that  a  legal  appointment  was  contem- 
plated, and  hence  that  the  claimant  was 
not  appointed  to  two  offices.  McMath 
V.  U.  S.,  51  Ct  CI.  356. 
Superior  court's  assignment  of  mem- 


ber of  bar  holding  office  of  United 
States  4i8trict  attorney  to  prosecute 
for  state  in  necessary  absence  of  so- 
licitor of  district  was  not  improper, 
under  Const  N.  C.  art.  14,  §  7,  pro- 
hibiting person  from  holdfng  two  of- 
fices. State  V.  Wood,  95  S.  E.  1050, 
175  N.  C.  809. 

Appointment  of  retired  naval  offl- 
oerw— A  retired  naval  officer,  whose 
compensation  as  such  amounts  to  $2,- 
500  per  annum,  is  ineligible  to  appoint- 
ment as  a  commercial  attache  under 
the  provisions  of  this  section.  30  Op. 
Atty.  Gen.  298. 


§  3231a.  (Act  March  3,  1917,  c.  163,  §  1.)  Receiving  salary  frwn 
source  other  than  United  States. 
On  and  after  July  first,  nineteen  hundred  and  nineteen,  no  Gov- 
ernment official  or  employee  shall  receive  any  salary  in  connection 
with  his  services  as  such  an  official  or  employee  from  any  source 
other  than  the  Government  of  the  United  States,  except  as  may  be 
contributed  out  of  the. treasury  of  any  State,  county,  or  municipal- 
ity, and  no  person,  association,  or  corporation  shall  make  any  con- 
tribution to,  or  in  any  way  supplement  the  salary  of,  any  Govern- 
ment official  or  employee  for  the  services  performed  by  him  for  the 
Gbvernment  of  the  United  States.  Any  person  violating  any  of 
the  terms  of  this  proviso  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less 
than  $1,000  or  imprisonment  for  not  less  than  six  months,  or  by 
both  such  fine  and  imprisonment  as  the  court  may  determine.  (39 
Stat.  1106.) 

These  were  provisions  of  the  legislative,  executive,  and  jndicial  appropria- 
tion act  for  the  fiscal  year  1918,  cited  above. 

§  3233.  (R.  S.  §  1764.)     Extra  services. 

Cited    without    definite    applloatlon, 

30  Op.  Atty.  Gen.  129. 

§  3234.   (R.  S.  §  1765.)     Extra  allowances. 

The  current  legislative,  executive,  and  judicial  appropriation  act.  Act  March 
1,  1919,  c.  86,  §  1,  40  Stat.  1213,  contains  the  following  provisions: 

"For  reporting  the  decisions  of  the  court  and  superintending  the  printing 
of  the  fifty-fourth  volume  of  the  reports  of  the  Court  of  Claima,  $1,000,  to 
be  paid  on  the  order  of  the  court  to  the  reporter,  notwithstanding  section 
1765  of  the  Revised  Statutes  or  section  3  of  the  Act  of  June  20,  18<4. 

'Tor  custodian  of  the  building  occupied  by  the  Court  of  Claims,  $500,  to 
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1TG3  of  the  Re- 
tt, 1874." 

Notes  of  DodaionB 

Parsons  Indudod  within  prohibition.  Louisiana  held  not  entitled  to  fees 
-A    Bhippins    commiSBioDer,    receiving       under  Act  March  3,  1831,  i  5  (Coinp. 

lixcd  salary,  held,  under  this  sectiOD,  St.  11)16,  i  44I3I)),  for  furuislilng  copies 
Dt  entitled  to  fees  froni  the  wages  of  of  aurveys  from  records  of  his  oSice; 
deceased  aeamau,  which  be  is  re-  this  aection  not  being  inapplicable,  be- 
uired  to  deposit  in  the  registr;  of  the  cauae  of  Act  April  21,  1800.  tinng  aur- 
)urt.  In  re  MacDonald  (D.  C.)  248  veyor  general  of  Louisiana  the  same 
.  983.  autbority  as  the  principal  deputy   sur- 

vejors.  Lewis  v.  IJ.  »..  37  H.  Ct.  570. 
244  U.  S.  134,  61  L.  Ed.  1030,  affirm- 
ing judgment  50  Ct  CI.  226. 

3248a.  (Act  May  12,  1917,  c.  12.)     Leaves  of  absence;    accnied 
leaves  to  civilian  employes  of  Ordnance  Department. 

Hereafter  any  civilian  employee  of  the  Ordnance  Department 
rho  is  a  citizen  of  the  United  States  and  employed  at  any  station 
utside  the  continental  limits  of  the  United  States  may,  in  the  dis- 
retion  of  the  Secretary  of  War,  after  at  least  two  years'  continu- 
us,  faithful,  and  satisfactory  service  abroad,  and  subject  to  the 
iterests  of  the  public  service,  be  granted  accrued  leave  of  absence, 
'ith  pay,  for  each  year  of  service,  and  if  an  employee  should  elect 
)  postpone  the  taking  of  any  or  all  of  the  leave  to  which  he  may 
e  entitled  in  pursuance  hereof  such  leave  may  be  allowed  to 
ccumulate  for  a  period  of  not  exceeding  four  years,  the  rate  of 
ay  for  accrued  leave  to  be  the  rate  obtaining  at  the  time  the  leave 
,  granted.    (40  Stat.  65.) 

This  waa  a  provision  of  the  Arm;  appropriation  act  for  the  fiscal  year  1918, 
cited  above. 

3259.  (R.  S.  §  1778.)     Taking  oaths,  acknowledgments,  etc. 

Pawara  of  notarlaa. — Notaries  public  davits    were    annexed,    waa    defective, 

ive  no   anthorit;   under   the   laws   of  where  three  of  the  affidavits  were  tak- 

le  United    States    to    administer   any  en    before    notaries    public,    and    the 

ithi  in  connection  with  criminal  pros-  fourth,  standing  alone,  was  of  no  avail. 

njtions,    and    hence    an    information.  U.   8.  v.   Schallinger   Produce   Co.   (D. 

ipressir    stating  -that    it    was    mode  C.)  230  F.  200. 
[ion   the   oath   of   parties   whose  affl- 

3263a.  (Act  March  1.  1919,  c.  86,.  §  4.)     Railroad  transportation 

to  certain  civilian  employees  on  discharge  from  service. 
The  heads  of  the  several  executive  departments  and  other  gov- 
rnmental  establishments  in  the  District  of  Columbia  are  hereby 
uthorized  and  directed  to  furnish  to  such  civilian  employees,  re- 
eiving  compensation,  exclusive  of  the  additional  $120,  at  the 
ite  of  not  more  than  $1,400  per  annum  or  less  than  $100  per  an- 
um,  under  their  respective  jurisdiction  as  have  come  to  the  Dis- 
■ict  of  Columbia  since  April  6,  1917,  whose  services  are  no  longer 
jquired  and  whose  employment  has  been  or  may  be  terminated 
y  the  Government  without  delim|uency  or  misconduct  on  their 
art,  or  who  may  resign  from  their  positions,  during  the  period 
■om  November  II,  1918,  to  March  31,  1919,  inclusive,  their  actual 
ailroad  transportation,  including  sleeping-car  accommodations, 
■om  the  District  of  Columbia  to  the  place  from  which  they  ac- 
Epted  employment  or. to  their  legal  residence,  or  to  such  other 
lace  not  a  greater  distance  as  the  emplovee  may  elect.  (40  Stat. 
166.) 

This  section,  and  the  three  sections  next  followins.  are  section  4  of  the  he- 
islative,  executive  and  judicial  appropriation  act  for  the  fiscal  year  1020, 
dted  above.  Thetic  sections  superseded  Act  Jan.  7.  1919.  c.  4,  40  "Stot.  1052, 
which  read  as  follows; 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  T'nited 
States  of  America  in  Congress  aeaembled.  That  the  heads  of  tbe  several-  ex- 
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ecutive  departments  and  other  governmental  establishments  in  the  I^istrict 
of  Columbia  are  authorized  to  furnish  to  such  civilian  employees,  receiving 
compensation,  exclusive  of  the  additional  $120,  at  the  rate  of  not  more  than 
$1,400  per  annum  or  less  than  $100  per  annum,  under  their  respective  ja- 
risdiction  as  have  come  to  the  District  of  Columbia  since  April  sixth,  nine- 
teen hundred  and  seventeen,  whose  services  are  no  longer  required  and  whose 
employment  has  been  or  may  be  terminated  by  the  Government  without  de- 
linquency or  misconduct  on  their  part  during  the  period  from'  Xovember 
eleventh,  Nineteen  hundred  and  eighteen,  to  February  twentieth,  nineteen  hun- 
dred and  nineteen,  inclusive,  their  actual  railroad  transportation,  including 
sleeping-car  accommodations,  from  the  District  of  Columbia  to  the  place  from 
which  they  accepted  employment  or  to  their  legal  residence,  or  to  such  other 
place  not  a  greater  distance  as  the  employee  may  elect 

"2.  That  such  transportation  must  be  applied  for  within  ten  days  after 
the  termination  of  service  and  shall  be  used  within  five  days  after  issuance 
unless  an  extension  of  time  on  account  of  illness  be  granted  by  the  proper 
authority:  Provided,  That  as  to  the  employees  whose  services  have  been 
terminated  during  the  period  between  November  eleventh,  nineteen  hundred 
and  eighteen,  and  the  date  of  the  passage  of  this  Act,  inclusive,  the  time 
within  which  transportation  shall  be  applied  for  shall  be  twenty  days  from  the 
date  of  the  passage  of  this  Act.  Any  person  who  shall  sell,  exrhUDge,  or 
transfer  such  transportation  for  the  use  of  another  shall  be  punished  by  a 
fine  of  not  more  than  j^lOO. 

"3.  That  the  expenses  authorized  by  this  Act  shall  be  paid  from  the  fol- 
lowing appropriations  for  the  fiscal  year  nineteen  hundred  and  nineteen,  which 
hereby  are  made  available  therefor: 

"For  the  War  Department,  from  'Transportation  of  the  Army  and  its  anp- 
pliee.* 

"For  the  Navy  Department,  from  *I?ay,  miscellaneous.' 

"For  all  other  executive  departments  and  independent  establishments,  from 
the  appropriations  for  the  support  of  the  services  in  which  such  persons  are 
employed. 

"4.  That  any  employee  who  would  be  entitled  to  transportation,  including 
sleeping-car  accommodation  under  this  Act  and  who  has  left  the  District  of 
Columbia  prior  to  the  passage  of  this  Act,  but  not  before  December  tentii, 
nineteen  hundred  and  eighteen,  upon  application  and  presentation  within 
sixty  days  after  the  passage,  of  this  Act  of  proper  proof  shall  have  refunded 
the  cost  of  actual  railroad  transportation,  including  sleeping-car  accommoda- 
tion, from  the  District  of  Columbia  to  the  place  from  which  employment  was 
accepted,  or  to  their  legal  residence,  or  to  such  other  place  not  a  greater  difr 
tance  to  which  the  employee  may  have  gone:  Provided,  That  payment  to 
any  employee  for  leave  of  absence  not  earned  in  proportion  to  the  term  of 
employment  shall  be  deducted  from  the  refund  authorized  in  this  sectzion.. 

"5.  That  the  provision  made  in  this  Act  for  the  transpoKation  of  cnaployees 
shall  not  be  supplemented  in  any  manner  by  the  various  services  ir»  which 
they  are  employed. 

"6.  That  the  provisions  made  in  this  act  for  the  transportation  of  enaployees 
shall  not  apply  to  those  who  enter  such  service  after  the  passage  of  this  Act" 

§  3263b.  (Act  March  1,  1919,  c.  86,  §  4.)     Same;   time  for  applica- 
tion for;   unlawful  sale  or  transfer  of  transportation. 

Such  transportation  must  be  applied  for  within  ten  days  after 
the  termination  of  service  and  shall  be  used  within  five  days  after 
issuance  unless  an  extension  of  time  on  account  of  illness  be  grant- 
ed by  the  proper  authority.  As  to  the  employees  whose  services 
have  been  terminated  during  the  period  between  November  11, 
1918,  and  the  date  of  the  passage  of  this  Act,  inclusive,  the  time 
within  which  transportation  shall  be  applied  for  shall  be  twenty 
days  from  the  date  of  the  passage  of  this  Act.  Any  person  who 
shall  sell,  exchange,  or  transfer  such  transportation  for  the  use  of 
another  shall  be  punished  by  a  fine  of  not  more  than  $100.  (^ 
Stat.  1266.) 

See  note  to  §  3263a,  ante. 

§  3263c.  (Act  March  1,  1919,  c.  86,  §  4.)     Same;    appropriations 
from  which  payable. 
The  expenses  authorized  by  this  Act- shall  be  paid  from  the 
following  appropriations  for  the  fiscal  year  1920,  which  hereby  are 
made  available  therefor  immediately  upon  approval  of  this  Act: 
For  the  War  Department,  from  ''Temporary  Employees." 
For  the  Navy  Department,  from  "Temporary  Employees." 
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For  all  other  executive  departments  and  independent  establish- 
ments, from  the  appropriations  for  the  support  of  the  services  in 
which  such  persons  are  employed.     (40  Stat.  1266.) 

8m  note  to  g  31^63^,  ante. 
§  3263d.  (Act  March  1,  1919,  c.  86,  §  4.)     Same;    refund  to  em- 
ployees leaving  District  prior  to  passage  of  Act;   supplements 
to  transportation  prohibited;    employees  not  entitled  to.. 

Any  employee  who  wrould  be  entitled  to  transportation,  includ- 
ing steeping-car  accommodation  under  this  Act  and  who  has  left 
the  District  of  Columbia  prior  to  the  passage  of  this  Act,  but  not 
before  December  10,  1918,  upon  application  and  presentation  with- 
in sixty  days  after  the  passage  of  this  Act  of  proper  proof  shall 
have  refunded  the  cost  of  actual  railroad  transportation,  including 
sleeping-car  accommodation,  from  the  District  of  Columbia'  to  the 
place  from  which  employment  was  accepted,  or  to  their  legal 
residence,  or  to  such  other  place  not  a  greater  distance  to  which 
the  employee  may  have  gone.  The  provisions  made  for  the  trans- 
portation of  eipployees  shall  not  apply  to  those  who  enter  such 
service  alter  January  7",  1919:  Provided,  That  payment  to  any 
employee  for  leave  of  absence  not  earned  in  proportion  to  the  term 
of  employment  shall  be  deducted  from  the  refund  authorized  in 
this  section  and  the  provision  made  in  this  Act  for  the  transporta- 
tion of  employees  shall  not  be  supplemented  in  any  manner  by  the 
various  services  in  which  they  are  employed.     (40  Stat.  1266.) 

See  note  to  !  32C3b,  ante. 
§  3265a.  (Act  March  1,  1919,  c.  86,  §  8.)     Purchase  of  material, 
supplies  and  equipment  from  other  Government  services. 

The  heads  of  the  several  executive  departments  and  other  re- 
sponsible officials,  in  expending  appropriations  contained  in  this 
Act,  so  far  as  possible  shall  purchase  material;  supplies,  and  equip- 
ment,  when  needed  and  funds  are  available,  from  other  services 
of  the  Government  possessing  material,  supplies,  and  equipment 
no  longer  required  because  of  the  cessation  of  war  activities.  It 
shall  be  the  duty  of  the  heads  of  the  several  executive  depart- 
ments and  other  officials,  before  purchasing  any  of  the  articles 
described  herein,  to  ascertain  from  the  other  services  of  the  Gov- 
ernment whether  they  have  articles  of  the  character  described  that 
are  serviceable.  And  articles  purchased  by  one  service  from  an- 
other, if  the  same  have  not  been  used,  shall  be  paid  for  at  a  rea- 
sonable price  not  to  exceed  actual  cost,  and  if  the  same  have  been 
used,  at  a  reasonable  price  based  upon  length  of  usage.  The  va- 
rious services  of  the  Government  are  authorized  to  sell  such  ar- 
ticles under  the  conditions  specified,  and  the  proceeds  of  such 
sales  shall  be  covered  into  the  Treasury  as  a  miscellaneous  re- 
ceipt: Provided,  That  this  section  shall  not  be  construed  to  amend, 
alter,  or  repeal  the  Executive  order  of  December  3,  1918,  concern- 
ing the  transfer  of  office  material,  supplies,  and  equipment  in  the 
District  of  Columbia  falling  into  disuse  because  of  the  cessation 
of  war  activities.     (40  Stat.  1268.) 

This   section   is  EectioQ  8  o£   thp  leeialatiTe,  eiecutive,   and   judicial  appro- 
priation act  for  the  fiscal  year  1U'20,  cited  above. 
§  3270a.  (Act  March  1,  1919,  c.  86,  §  7.)    Additional  compensa- 
tion. 

Ail  civilian  employees  of  the  Governments  of  the  United  States 
and  the  District  of  Columbia  who  receive  a  total  of  compensation 
at  the  rate  of  $2,500  per  annum  or  less,  except  as  otherwise  pro- 
vided in  this  section,  shall  receive,  during  the  fiscal  year  ending 
June  30,  1920,  additional  compensation  at  the  rate  of  $240  per 
annum:    Provided,  That  such  employees  as  receive  a  total  of  an- 
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nual  compensation  at  a  rate  more  than  $2,500  and  less  than  $2,740 
shall  receive  additional  compensation  at  such  a  rate  per  annum  as 
may  be  necessary  to  make  their  salaries,  plus  their  additional  com- 
pensation, at  the  rate  of  $2,740  per  annum,  and  no  employee  shall 
receive  additional  compensation,  under  this  section  at  a  rate  which 
is  more  than  sixty  per  centum  of  the  rate  of  the  total  annual  com- 
pensation received  by  such  employee:   Provided  further,  Tlia.tt\vt 
increased  compensation  at  the  rate  of  $120  per  annum  for  tVic 
fiscal  year  ending  June  30,  1919,  shall  not  be  computed  as  salary  in 
construing   this  section:    Provided   further.   That  where   am  em- 
ployee in  the  service  on  June  30,  1918,  has  received  during  t  he  fis- 
cal year  1919,  or  shall  receive  during  the  fiscal  year  1920  ^n  in- 
crease of  salary  at  a  rate  in  excess  of  $200  per  annum,  or  wh  ere  an 
employee  whether  previously  in  the  service  or  not,  has  entered 
the  service  since  June  30,  1918,  whether  such  employee  hss  re- 
ceived an  increase  in  salary  or  not,  such  employees  shall  be  grant- 
ed the  increased  compensation  provided  herein  only  when  and  up- 
on the  certification  of  the  person  in  the  legislative  branch  cdv  the 
head  of  the  department  or  establishment  employing  such  persons 
of  the  ability  and  qualifications  personal  to  such   employees  as 
would   justify   such    increased    compensation:    Provided   fixrther, 
That  the  increased  compensation  provided  in  this  section  to  em- 
ployees whose  pay  is  adjusted  from  time  to  time  through    wage 
boards  or  similar  authority  shall  be  taken  into  consideration  by 
such  wage  boards  or  similar  authority  in  adjusting  the  pay  of  such 
employees. 

The  provisions  of  this  section  shall  not  apply  to  the  follo^ng- 
Employees  paid  from  the  postal  revenues  and  sums  which  may  be 
advanced  from  the  Treasury  to  meet  deficiencies  in  the  postal  rev- 
enues;  employees  of  the  Panama  Canal  on  the  Canal  Zonej    em- 
ployees of  the  Alftskan  Engineering  Commission  in  Alaska;     em- 
ployees paid  from  lump-sum  appropriations  in  bureaus,  divi^^o^^* 
commissions,    or    any    other    governmental    agencies   or  ein  ploy' 
ments  created  by  law  since  January  1,  1916,  except  that  tmp[<^y^^ 
of  the  Bureau  of  War  Risk  Insurance  shall  receive  increased    ^^^' 
pensation  at  one-half  the  rate  allowed  by  this  section  for    <3ther 
employees :  Provided,  That  employees  of  said  bureau  who  are    ^o^" 
pensated  at  rates  below  $400  per  annum  shall  receive  additional 
compensation  only  at  the  rate  of  60  per  centum  of  the  annual    sr^^^^ 
pf  compensation   received  by  such  employees;    employees  w^'l^ose 
duties  require  only   a  portion  of  their  time,  except  charwo^''^^^^' 
who  shall  be  included;    employees  whose  services  are  utilize ^J-  *^^ 
brief  periods  at  intervals;    persons  employed  by  or  through       ^^^' 
porations,  firms,  or  individuals  acting  for  or  on  behalf  of  *^^  ^\ 
agents  of  the  United   States  or  any  department  or  indeper*-^^^ 
establishment  of  the  Government  of  the  United  States  in  con^^^] 
tion   with    construction    work   or   the   operation    of   plants;         ^^' 
ployees  who  receive  a  part  of  their  pay  from  any  outside  soi-^^^^ 
under    cooperative    arrangements    with    the    Government   of 
United  States  or  the  District  of  Columbia;   employees  who  ^^^^ 
voluntarily  or  receive  only  a  nominal  compensation,  and  emplo>^^^ 
who  may  be  provided  with  special  allowances  because  of    ^\^\i 
service  in  foreign  countries.     The  provisions  of  this  section    ^^^ 
not  apply  to  employees  of  the  railroads,  express  companies,    ''-^ 
graph,  telephone,  marine  cable,  or  radio  system  or  systems,  t^^'^f^ 
over  by  the  United  States,  and  nothing  contained  herein  shal'  ^^ 
deemed  a  recognition  of  the  employees  of  such  railroads,  exp^^^^ 
companies,  telegraph,  telephone,  marine  cable,, or  radio  syste*"*^  ^^ 
systems,  as  employees  of  the  United  States, 
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Section  six  of  the  le|:islative,  executive,  and  judicial  appropria- 
tion Act  approved  May  10,  1916,  as  amended  by  the  naval  appropri- 
ation Act  approved  August  29,  1916,  shall  not  operate  to  prevent 
anyone  from  receiving  the  additional  compensation  provided  in 
this  section  who  otherwise  is  entitled  to  receive  the  same. 

Such  employees  as  are  engaged  on  piecework,  by  the  hour,  or  at 
per  diem  rates,  if  otherwise  entitled  to  receive  the  additional  com- 
pensation shall  receive  the  same  at  the  rate  to  which  they  are  en- 
titled in  this  section  when  their  fixed  rate  of  pay.  for  the  regular 
working  hours  and  on  the  basis  of  three  hundred  and  thirteen  days 
in  the  said  fiscal  year  would  amount  to  $2,500  or  less :  Provided, 
That  this  method  of  computation  shall  not  apply  to  any  per  diem 
employees  regularly  paid  a  per  diem  for  every  day  in  the  year. 

So  much  as  may  be  necessary  to  pay  the  additional  compensa- 
tion provided  in  this  section  to  employees  of  the  Government  of 
the  United  States  is  appropriated  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated. 

So  much  as  may  be  necessary  to  pay  the  increased  compensation 
provided  in  this  section  to  employees  gf  the  government  of  the  Dis- 
trict of  Columbia  is  appropriated,  one-half  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated  and  one-half  out  of  the  reve- 
nues of  the  District  of  Columbia,  except  to  employees  of  the  Wash- 
ington Aqueduct  and  the  water  department,  which  shall  be  paid 
entirely  from  the  revenues  of  the  water  department. 

So  much  as  may  be  necessary  to  pay  the  increased  compensation 
provided  in  this  section  to  perKons  employed  under  trust  funds  who 
may  be  construed  tp  be  employees  of  the  Government  of  the  Unit- 
ed States  or  of  the  District  of  Columbia  is  authorized  to  be  paid, 
respectively,  from  such  trust  funds. 

Reports  shall  be  submitted  to  Congress  on  the  first  day  of  the 
next  regular  session  showing  for  the  first  four  months  of  the  fiscal 
year  the  average  number  of  employees  in  each  department,  bureau, 
office,  or  establishment  receiving  the  increased  compensation  at 
the  rate  of  $240  per  annum  and  the  average  number  by  grades  re- 
ceiving the  same  at  each  other  rate.     (40  Stat.  1267.) 


Tfais   section  is  section   7   of  the  legislative,  executive,  and   judicial  appro- 
priatinn  act  for  tlie  fiscal  year  1920,  cited  above.     It  boa  been  substantially  ^ 
repeated  in  prior  appropriation  acts. 

§  3270b.  (Act  March  1,  1919,  c.  86,  §  9.)  Joint  Commission  on  Re- 
classification of  Salaries;  members;  appointment;  salaries; 
powers  and  duties;   report. 

A  joint  commission  is  created  to  be  known  as  the  "Joint  Com- 
mission on  Reclassification  of  Salaries,"  which  shall  consist  of  three 
Senators,  who  are  now  Members  of  the  Congress,  to  be  appointed 
by  the  President  of  the  Senate,  and  three  Representatives,  who  are 
now  Members  of  the  Congress,  to  be  appointed  by  the  Speaker. 
Said  commission  shall  submit  its  report  and  recommendations  as 
early  as  possible,  and,  in  any  event,  by  the  second  Monday  in  Jan- 
uary, 1920,  and  the  members  of  such  commission  shall  receive  a 
compensation  at  the  rate  of  $625  per  month,  unless  they  are  re- 
ceiving other  compensation  from  the  Government.  Vacancies  oc- 
curring in  the  membership  of  the  commission  shall  be  filled  in  the 
same  manner  as  the  original  appointments. 

It  shall  be  the  duty  of  the  commission  to  investigate  the  rates  of 
compensation  paid  to  civilian  employees  by  the  municipal  govern- 
ment and  the  Various  executive  departments  and  other  govern- 
mental establishments  in  the  District  of  Columbia,  except  the  navy 
yard  and  the  Postal  Service,  and  report  by  bill  or  otherwise,  as 
soon  as  practicable,  what  reclassification  and  readjustment  of  com- 
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pensation  should  be  made  so  as  to  provide  uniform  and  eqiaitabW 
pay  for  the  same  character  of  employment  throughout  the  Oistrict 
of  Columbia  in  the  services  enumerated. 

The  commission  is  authorized  to  sit  during  the  sessions  or 
of  Congress,  to  send  for  persons  and  papers,  to  administer 
to  summon  and  compel  the  attendance  of  witnesses,  and  to 
such  personal  services  and  incur  such  expenses  as  may  be 
sary  to  carry  out  the  purposes  of  this  section. 

The  heads  of  the  various  governmental  services  and  the 
missioners  of  the  District  of  Columbia  shall  furnish  office 
and  equipment,  detail  officers  and  employees,  furnish  data  and    in- 
formation,  and   make   investigations   whenever  requested  by     the 
commission  in  connection  with  the  purposes  of  this  section. 

For  payment  of  the  expenses  authorized  to  be  incurred,  tlT^ere  is 
appropriated  $25,000,  or  so  much  thereof  as  may  be  necesssirx,  to 
be  available  immediately  and  to  be  disbursed  upon  vouchee- s  ap- 
proved by  the  commission;  which  approval  shall  be  concrlusive 
upon  I  the  accounting  officers  of  the  Treasury   Department-  C"^ 

Stat.  1269.) 

This  section  is  section  9  of  the  legislative,  executive,  and  judicial  a 
ation  act  for  the  fiscal  year  1920,  cited  above. 


CHAPTER  B— CIVIL  SERVICE  COMMTSSIO^ST 
AND  CLASSIFIED  CIVIL  SERVICE 


Sec. 
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subtreasuries.  •• 
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by  executive  departments-  - 
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service  only  for  cause,  to  P^^ 
mote  efficiency. 

3287a.  Civil  service  status  of  gold**'*" 
sailors,  and  marines. 


§  3271.  (Act  Jan.  16,  1883,  c.  27,  §  1.)     Civil  Service  Commission; 
appointment;  removal;  vacancies;  salaries  and  expenses. 

Cited  without  definite  application, 
U.  S.  V.  Lapp,  244  F.  377,  157  C.  O. 
A.  3. 

§  3273.  (Act  Aug.  23,  1912,  c.  350,  §  1.)     Members  and  rcpfc^^; 

tatives  of  Commission  authorized  to  administer  oaths  to   ^^ 

nesses. 

False  swearing.— An  applicant  for  a 
civil  service  position,  who  made  false 
answers  in  his  application  sworn  to 
before  the   recorder,   held,  in  view  of 
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of   perjury   under   Penal  Code,     ^^ 


U.  S.  V.  Crandol  (D.  C.)  233  F- 
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§  3278.  (Act  Jan.  16,  1883,  c.  27,  §  7.)     Appointments  and  pi 
tions  in  classified  service  to  be  made  only  upon  examin 
9.  Promotions^-rrouiotioa    from    the      rule  Xt  of  the  civil  service  rul 
position  of  raeaaenger  boy,  in  the  dag- 
siSed  noil  apportioned  service  to  the  po- 
sition ot  laborer  with  classified  dutiea, 
which  is  subject  to  the  rule  of  appor-      a  vested  right  to  iiroiaotion,iD  i 
tioament,  is  prohibited  by  secCioD  6  of      ance  with  the  rules  in  force  at  tl 
the  examiuatiou  is  held.     Id. 

§  3279.  (Act  Oct.  22,  1913,  c.  32.)  Appointments  of  deput] 
lectors  of  internal  revenue  and  deputy  marshals,  without  r 
to  Civil  Service  Act. 

Validity^It  was  within  the  power  of  Thia  section  held  in  coLflict  wi 

Congress    to   authorize    United    Stiites  Aug.  24,  1012,  c.  3S!),   j  6  (Cot 

marshals  to  revoke  the  appointment  ot  1916,  J  U28T).  and  to  supersedi 

deputy  mRrahals  at  their  discretion,  as  far  as  reinovS  of  deputy   mars 

was   done    by   this    section.      U.    S.    T.  concerned.     Id. 

Lapp.  244  F.  377,  157  C.  C.  A.  3.  ,     Paw«r   of   ram  oval  ^Under   th 

Construction  and  ■pplloatton  In  gtn.  tion  a  deputy  marshnl  could  be  ri 

erol. — That  this  section  was  a  rider  to  by   the    aHrebHl    without    notice 

an   appropriation  bill  cannot  affect   its  hearing,  and   mnndamus  will  doi 

conatruction.     IT.   S.   v.  Loipp,   244   F.  to  control  discretion  of  United 

377,  167  C.  C.  A.  3.  marshal   i  


Lapp,  244  F.  377,  157  C.  C.  A.  3, 

§  3281.  (Act  Jan.  16,  1883,  c.  27,  §  9.)     Restriction  on  appointi 
of  members  of  same  family. 

EtfMt    of    erroneous    appointments  Comp.  St.  1816,  t  32S1,  the  ern 

Where  person,  two  members  of  whose  not    jurisdictional,    and    could    i 

family    were    already   in    civil    service,  corrected    after   appointment.     J 

was,  through  mistake,  certified  ss  eligi-  Atty.  Uen.  1C9, 
ble    for    appointment,    in    violation    of 

§  3284.  (Act  March  3,  1919,  c.  97,  §  7.)  Place  of  examinal 
persons  afHicted  with  tuberculosis;  certificate  of  health 
pointments  from  same  family. 
Hereafter  all  examinations  of  applicants  for  positions  in  the 
ernment  service,  from  any  State  or  Territory,  shall  be  had  i 
State  or  Territory  in  which  such  applicant  resides,  and  no  p 
shall  be  eligible  for  such  examination  or  appointment  unless 
she  shall  have  been  actually  domiciled  in  such  State  or  Ten 
for  at  least  one  year  previous  to  such  examination:  Providet 
ther,  That  the  Civil  Service  Commission  shall  hold  examin; 
of  applicants  temporarily  absent  from  the  places  of  their  legal 
dence  or  domicile  in  the  District  of  Columbia  and  elsewhei-e  i 
United  States  where  examinations  are  usually  held,  upon  proc 
isfactory  to  the  commission  that  such  applicants  are  bona  fidt 
dents  of  the  States  or  Territories  in  which  such  applicants 
to  have  legal  residence  or  domicile:  Provided  further,  That 
ing  herein  shall  be  so  construed  as  to  abridge  the  existing  1; 
apportionment  or  change  the  requirements  of  existing  law 
legal  residence  or  domicile  of  such  applicants:  And  provide) 
ther.  That  no  person  afflicted  with  tuberculosis  shall  be  appc 
and  that  each  applicant  for  appointment  shall  accompany  1 
her  application  with  a  certificate  of  health  from  some  repi 
physician:  And  provided  further,  That  in  no  instance  shall 
than  one  person  be  appointed  from  the  same  family.  (40 
1293.) 

This  section  is  a  part  of  section  7  of  an  act  entitled  "An  act  to  prov 
the  fourteenth  and  subsequent  decennial  censuses,"  cited  atxive.     Sect 
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Of  said  act  repeals  Act  July  2,  1909,  c.  2,  §  7,  36  Stat.  3  (Comp.  St  1916,  I 
3284)i  which  contained  provisions  similar  to  those  of  this  section* 

Notes  of  Decisions 

Construotlon  and  application  in  gen-  ernment   service   shall  be  had  in  the 

eral.^The  proviso  of  section  7  of  the  State  or  Territory  in  which  the  appli- 

Census  Act  of  ^uly  2,  1909  (Comp.  St,  cant  resides,  does  not  apply  to  tlie  bo- 

1916,  §  3284),  which  requires  that  all  called  nonassembled  cxaminalaoTia.    ^^ 

examinations  for  positions  in  the  gov-  Op.  Atty.  Gen.  194. 

§  3284a.  (Res.  March  27,  1918,  c  27.)     [Repealed.] 

This  section,  which  was  amendatory  of  Act  July  2,  1909,  was  repealed  by 
Act  March  3,  1919,  c.  97,  §  34,  40  Stat.  1302,  repeaUng  said  Act  Jul^  2,  1909, 
and  acts  amendatory  thereof.    See  preceding  section  and  note  thereunder. 

§  3285.  (Act  Aug.  23,  1912,  c.  350,  §  4.)     System  of  efficiency  rat- 
ings for  classified  service. 

Preference  to  ex-soldiers  and  sailors,  department  from  coi^orming    the  sal- 

— The  proviso  of  this  section,  relating  ary  of  such  employees  to  the    £rade  or 

to  the  reduction  in  rank  and  salary  of  character  of  work  they  may  be  called 

honorably  discharged  soldiers  and  sail-  upon  to  perform.     30  Op.  At:ty.  Gen. 

ors,  does  not  prohibit  the  head  of  a  167. 

§  3286e.  (Act  March  3,  1917,  c.  163,  §  1.)  Bureau  of  Efficiency; 
investigation  of  methods  of  examining  and  auditing  cl3.inis. 
The  Bureau  of  Efficiency  shall  investigate  the  methods  of  exam- 
ining and  auditing  claims  against  the  United  States  and  accounts 
of  disbursing  officers,  and  of  accounting  for  receipts  and  disburse- 
ments and  shall  submit  a  report  to  the  Secretary  of  the  Treasury 
and  to  Congre.ss,  with  recommendations,  at  its  next  regular  ses- 
sion.   (39  Stat  1080.) 

This  section  and  the  six  sections  next  following  were  provisions  of  t:li<i  1^' 
islative,  executive,  and  judicial  appropriation  act  ^or  the  fiscal  yea.!"  1^^° 
cited  above. 

§  3286f.  (Act  March  3,  1917,  c.  163,  §  1.)  Same;  investigation  of 
work  of  subtreasuries. 
The  Bureau  of  Efficiency  shall  investigate  the  work  pevfoT'mta 
by  the  Subtrjeasuries  and  report  to  the  Secretary  of  the  Trea^sury 
and  to  Congress  at  the  beginning  of  the  next  regular  session  "W'hat 
part  of  the  work  of  the  Subtreasuries  may  be  transferred  to  other 
offices  of  the  Government,  banks  of  the  Federal  Reserve  System  or 
Farm  Loan  Banks,  and  for  the  purpose  of  this  investigation  ^"^ 
representatives  of  the  Bureau  of  Efficiency  shall  have  access  to  all 
necessary  books  and  other  records  of  the  Government,  (39  S^at- 
1080.) 

See  note  to  §  3286e,  ante. 

§  3286g.  (Act  March  3,  1917,  c.  163,  §  1.)     Same;  investigation*^ 
methods  of  transacting  public  business  in  Civil  Service    O^tn- 
mission. 
The  Bureau  of  Efficiency  shall  investigate  the  methods  of  ^^^  -g. 
acting  the  public  business,  in  the  Civil  Service  Commission  ar^*^ 
port  to  Congress  through  the  President  at  the  next  regulax"     ^. 
sion  of  Congress.    The  officers  and  employees  of  the  Civil  S^^^    |^ 
Commission  are  hereby  directed  to  furnish  said  bureau  withi    ^tst 
information  as  it  may  require  to  carry  out  this  provision.    (3?    ^ 
1080.) 

See  note  to  §  3286e,  ante. 

§  3286h.  (Act  March  3,  1917,  c.  163,  §  1.)     Same^  investigation  ot 
rates  of  pay  of  employes  of  States. 
The  Bureau  of  Efficiency  shall  ascertain  the  rates  of  pay  of   ^ 
ployees  of  various  State  and  municipal  governments  and  com^^ 
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cial  institutions  in  different  parts  of  the  United  States,  and  shall 
submit  to  Congress  at  its  next  regular  session  a  report  showing 
how  such  rates  compare  with  the  rates  of  pay  of  employees  of  the 
Federal  Government  performing  similar  services.    (39  Stat.  1081.) 

See  note  to  |  32S6e,  ante. 
§  3286i.  (Act  March  3,  1917,  c.  163,  §  1.)     Same;   information  fur- 
nished to  by  executive  departments. 
Officers  and  employees  of  the  executive  departments  and  other 
establishments  shall  furnish  authorized  representatives  of  the  Bu- 
reau of  Efficiency  with  all  information  that  the  bureau  may  require 
for  the  performance,  of  the  duties  imposed  on  it  by  law,  and  shall 
give  such  representatives  access  to  all  records  and  papers  that  may 
be  needed  for  that  purpose.     (39  Stat.  1081.) 
See  note  to  {  32860,  ante. 

§  3286].  (Act  March  3,  1917,  c.  163,  §  1.)     Same;   investigation  of 
classification  of  employes  of  Departments. 
The  Bureau  of  Efficiency  shall  investigate  the  classification,  sal- 
ary, and  efficiency  of  the  employees  of  the  Departments  and  Inde- 
pendent Establishments  of  the  Government  in  the  District  of  Co- 
lumbia and  report  fully  or  partially  to  Congress  by  January  first, 
nineteen  hundred  and  eighteen,  as  to  needed  equalization  or  reclas- 
sification, and  if  a  partial  report  be  submitted  then  a  full  report 
shall  be  submitted  as  soon  thereafter  as  possible  with  such  recom- 
mendations as  the  Bureau  may  deem  proper.     (39  Stat.  1081.) 
See  note  to  f  SSSSe,  ante. 

§  3286k.  (Act  March  3,  1917,  c.  163,  §  8.)  Same;  investigation  of 
duplication  of  service  in  Departments. 
The  Bureau  of  Efficiency  shall  investigate  duplication  of  service 
in  the  various  executive  departments  and  establishments  of  the 
Government,  including  bureaus  and  divisions,  and  make  a  report 
to  the  President  thereon,  and  the  President  is  hereby  authorized, 
after  such  report  shall  have  been  made  to  him,  wherever  he  finds 
such  duplications  to  exist  to  abolish  the  same.  Report  of  the  action 
taken  hereunder  shall  be  made  to  Congress  at  its  next  regular  ses- 
sion.    (39  StaL  1122.) 

See  note  to  f  SSBBe,  ante. 

§  3287.  (Act  Aug.  24,  1912,  c.  389,  §  6.)     Jieraovals  from  classified 
civil  service  only  for  cause,  to  promote  efficiency. 

Construction  and.«ppllc*tlM  In  gen-  Deternilnatlon  of  cauio  for  ramoval. 

aral^-Act  Oct.  22,  1913,  c.  32   (Comp.  —Where   an   employe   in   the   dasBified 

St.  1916.  !  3279),  held  in  conflict  with  civil  service  is  regularly  removed  from 

thia  section,  and  to  supersede  it  so  far  office   under   charges,   anil    the   officers 

••  removal  of  deputy  marshals  is  cod-  removing  him  were  empowered  hy  taw 

mraed.     U.  S.  t.  Lapp,  244  F.  377,  157  ao   to  do,  the   questidn  as   to   whether 

C.  C.  A.  3.  there  was  just  cause  for  Bueh  removal 

Officera  protaoted.— Terma  of  office  of  '*  one  for  tha  executive  authorities, 
deputy  collectors  of  internal  revenue  ■"^  tl»*  courts  deal  only  with  any  de- 
expire  automatically  with  appointment  parture  from  the  law  itself,  Eberlein 
or  collector  to  succeed  their  own  col-  "■  U.  S.,  53  Ct.  CL  466. 
lector,  as  indicated  by  H,  S.  |  3140  .*■  person  in  the  classified  civil  serv- 
(Comp,  St.  1916,  i  5S34},  and  R.  S.  I  ics  cannot  be  deprived  ot  hig  Btatua  in 
3148  (superseded),  as  to  removal  of  the  service,  except  by  removal  as  pro- 
deputiea,  and  their  terms  are  unaffected  vided  in  this  section,  and  it  is  for  the 
by  Act  Aug.  24,  1912,  I  6,  37  Stat.  555  head  of  a  department,  and  not  the  civil 
(U,  S.  Comp.  St,  S  3287),  es  to  remov-  service  commiasion,  to  determine  when 
bIs  from'  civil  service.  30  C^.  Atty,  tlisre  exists  proper  cause  for  the  re- 
Gen,  1.  moval.     30  Op,  Atty.  Gen.  79. 

This  section  does  not  apply  to  per-  Regulations  rntrlctlng  re  moval  ^.^!Hv- 

soDS   occupying  excepted  po^itioDs.     30  i1  service  regulations  held  not  to  have 

Op.  Atty.  Gen.  181.  tie  force  of  law,  and  the  courts  cannoL 
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enforce  them  or  review  the  removal  of 
an  employ 6.  U.  S.  v.  Lapp,  244  F.  377, 
157  C.  C.  A.  3. 

A  civil  service  employ^,  whose  posi- 
tion was  in  the  engineer  department  at 
large,  may  be  suspended  without  pay 
by  the  officer  in  charge,  in  conformity 
i^ith  the  provisions  of  paragraph  13, 
section  V,  of  General  Orders  No.  6, 
Office  of  Chief  of  Engineers,  and  with 
the  instructions  governing  the  classified 
civil  service  as  applied  to  the  engi- 
neer department  at  large.  Burnap  v. 
U.  S.,  53  Ct.Cl.  605. 

Compensation  after  wrongful  remov- 

alw— Where  an  employ^  of  the  United 
States  in  the  classified  civil  service  is 
discharged  from  the  service  and  claims 
the  pay  of  the  office  subsequent  to  his 
removal,   it   must   appear   affirmatively 


that  he  was  willing  and  able  to  dis- 
charge the  duties  of  the  office  during 
eaid  period.  Nicholas  v.  U.  S. ,  53  Ct 
CL463. 

Removal  of  offloers  not  suEsject  to 
act.— In  the  absence  of  constitutional 
or  statutory  regulations,  the  i>«wer  of 
appointment  carries  with  it,  a^  an  in- 
cidei\t,  the  power  to  remove  ^^hen  no 
definite  term  is  attached  to  tbie  office 
by  law.  U.  S.  v.  Lapp,  244  F.  377, 157 
O.  O.  A.  3. 

Where  an  fiuthority  vested  by  law 
with  the  power  of  appointment  re- 
moves an  employ^  whose  term  of  office 
is  not  for  a  fixed  period,  and  the  right 
to  remove  is  not  forbidden  by  tlae  Con- 
stitution or  statute,  the  court  -^U  not 
review  the  causes  of  removal.  Ostello 
V.  U.  S.,  51  CL  CI.  257. 


§  3287a.  (Act  March  1,  1919,  c.  86,  §  1.)  CivU  service  statzus  of 
soldiers,  sailors,  and  marines. 
The  period  of  time  during  which  soldiers,  sailors,  and  mstrines. 
both  enlisted  and  drafted  men,  who,  prior  to  entering  the  service 
of  their  country,  had  a  civil  service  status,  and  whose  nam^s  ap- 
pear upon  the  eligible  list  of  the  Civil  Service  Commission,  shall 
not  be  counted  against  them  in  the  determination  of  their  elig^itility 
for  appointment  under  the  law,  rules  and  regulations  of  the  Civil 
Service  Commission  now  in  effect,  and  at  the  time  of  demol>iUza- 
tion  their  civil  service  status  shall  be  the  same  as  when  they  en- 
tered the  service.     (40  Stat.  1224.) 

This  section  is  a   provision  of  the  legislative,  executive,   and  judici^  ^P" 
propriation  act  for  the  fiscal  year  1920,  cited  above. 
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§  3294.  (Act  Aug.  13,  1894,  c.  282,  §  2.)     Appointment  of  agents  in 
judicial  districts  where  suretyship  is  undertaken. 
Service  ef  process  •■  agents-See  U. 

S.  V.   Soiitbern  Dredging  Co.  (D.  C.) 
231  F.  400. 

§  3301a.  (Act  Feb.  24,  1919,  c.  18,  §  1320.)  Liberty  or  other  Unit- 
ed States  bonds  in  lieu  of  surety  bonds;  return;  contractors' 
bonds.  , 

Wherever  by  the  laws  of  the  United  States  or  regulations  made 
pursuant  thereto,  any  person  is  required  to  furnish  any  recogni- 
zance, stipulation,  bond,  guaranty,  or  undertaking,  hereinafter 
called  "penal  bond,"  with  surety  or  sureties,  such  person  may,  in 
lieu  of  such  surety  or  sureties,  deposit  as  security  with  the  official 
having  authority  to  approve  such  penal  bond,  United  States  Lib- 
erty bonds  or  other  bonds  of  the  United  States  in  a  sum  equal  at 
their  par  value  to  the  amount  of  such  penal  bond  required  to  be 
furnished,  together  with  an  agreement  authorizing  such  official  to 
collect  or  sell  such  bonds  so  deposited  in  case  of  any. default  in  the 
performance  of  any  of  the  conditions  or  stipulations  of  such  penal 
bond.  The  acceptance  of  such  United  States  bonds  in  lieu  of  surety 
or  sureties  required  by  law  shall  have  the  same  force  and  effect  as 
individual  or  corporate  sureties,  or  certified  checks,  bank  drafts, 
post-office  money  orders,  or  cash,  for  the  penalty  or  amount  of  such 
penal  bond.  The  bonds  deposited  hereunder,  and  such  other  United 
States  bonds  as  may  be  substituted  therefor  from  time  to  time  as 
such  security,  may  be  deposited  with  the  Treasurer,  or  an  Assist- 
ant Treasurer  of  the  United  States,  a  Government  depository,  Fed- 
eral Reserve  bank,  or  member  bank,  which  shall  issue  receipt 
therefor,  describing  such  bonds  so  deposited.  As  soon  as  security 
for  the  performance  of  such  penal  bond  is  no  longer  necessary, 
such  bonds  so  deposited,  shall  be  returned  to  the  depositor:  Pro- 
vided, That  in  case  a  person  or  persons  supplying  a  contractor  with 
labor  or  material  as  provided  by  the  Act  of  Congress,  approved 
February  24,  1905  (33  Stat.  811),  entitled  "An  Act  to  amend  an 
Act  approved  August  thirteenth,  eighteen  hundred  and  ninety-four, 
entitled  'An  Act  for  the  protection  of  persons  furnishing  materials 
and  labor  for  the  construction  of  public  works,'  "  shall  file  with 
the  obligee,  at  anv  time  after  a  default  in  the  performance  of  any 
contract  subject  to  said  Acts,  the  application  and  affidavit  therein 
provided,  the  obligee  shall  not  deliver  to  the  obligor  the  deposited 
bonds  nor  any  surplus  proceeds  thereof  until  the  expiration  of  the 
time  limited  by  said  Acts  for  the  institution  of  suit  by  such  person 
or  persons,  and,  in  case  suit  shall  be  instituted  within  such  time, 
shall  hold  said  bonds  or  proceeds  subject  to  the  order  of  the  court 
having  jurisdiction  thereof:  Provided  further,  That  nothing  herein 
contained  shall  affect  or  impair  the  priority  of  the  claim  of  the 
United  States  against  the  bonds  deposited  or  any  right  or  rem- 
edy granted  by  said  Acts  or  by  this  section  to  the  United  States 
for  default  upon  any  obligation  of  said  penal  bond;  Provided  fur- 
ther,. That  all  laws  inconsistent  with  this  section  are  hereby  so 
modified  as  to  conform  to  the  provisions  hereof:  And  provided 
further,  That  nothing  contained  herein  shall  affect  the  authority  of 
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courts  over  the  security,  where  such  bonds  are  taken  as  security  in 
judicial  proceedings,  or  the  authority  of  any  administrative  officer 
of  the  United  States  to  receive  United  States  bonds  for  security 
in  cases  authorized  by  existing  laws.  The  Secretary  may  prescribe 
rules  and  regulations  necessary  and  proper  for  carrying  this  section 
into  effect.    (40  Stat.  1148.) 

This  section  is  §  1320  of  the  Revenue  Act  of  1918  (TiUe  XIXI—General 
Administrative  Provisions),  cited  above. 

Act  Feb.  24,  1905,  c.  778,  referred  to  in  this  section,  is  set  forth  in  U.  S. 
Comp.  St  1916  as  |  0923  thereof. 
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TITLE  XXI— SEAT  OF  GOVERNMENT,  IN- 
CLUDING THE  PUBLIC  BUILDINGS 
AND  GROUNDS.  PARKS,  AND 
RESERVATIONS 


CHAPTER  A— PUBLIC  BUILDINGS  AND 
GROUNDS,  PARKS  AND  WHARVES 

^lia.  Waahinston  aquednct;    ■up«rin-  3345b.  Part  of  WashloKton  Aquedi 
tendencfi   of   by    SecreUi?   of  for  ptar  ground  pnrpoBes. 

War.  33eOa.  Bock    Creek    Park    and    Pii 

3328.  State,  War,  and  Navy  building.  Branch  Parkway  part  of  pi 

3329b.  State,  War,  and  Navy  building;  ■      lyatem. 

duties    □(    BUperintendeiit    ex-  3361c.  Potomac  Pack ;   tidal  basin  ba 
tended  to  buildings  on  Henry  iug  beach. 

Park  Heservation.  3303a.  Anacoada  Park. 

J329b.  Same :    duties  of  superintendent  33tiOBa.  Public   Buildings   Commiuio 
extended   to  buildings  in   cer-  members ;  powers  and  duti 

tain  parks.  3369b.  Use  of  flag  for  advertising  p 

3329c.  Some;    duties  of  superintendent  poses;    mutilatton  ot  flag, 

extended    to  temporary   office  3369c.  Free  tuition  in  schools  for  ct 
bnildings.  dren   of   officers  and   men 

}329cc.  Same :       disttibutioQ     oC     em-  Army  and  Navy. 

ploy^q;  S368d.  Special  instruction  in  scboola 

<331b..  Rentals  for  gas  govemars.  soldiers  and  sailors. 

1332a.  Central    heating,    lighting    and  3369e.  Government  fuel  yards. 

power  plants;    buildings  aup-  336flee.  Appropriation  for  fuel;    use 
plied  from. 

i  3311a.  (Act  Aug.  31,  1918,  c.  164,  §  1.)     Washington  aqueduc 
superintendence  of  by  Secretary  of  War. 

Washington  aqueduct.  *  *  Nothing  herein  shall  be  construi 
IS  affecting  the  superintendence  and  control  of  the  Secretary 
tVar  over  the  Washington  Aqueduct,  its  rights,  appurtenances,  ai 
ixtures  connected  with  the  same  and  over  appropriations  and  e 
)enditures  therefor  as  now  provided,  by  law.     (40  Stat.  951.) 

This  was  a  provision  accompanying  appropriations  for  the  Wa.ihiagt 
Aqueduct  In  the  District  of  Columbia  appropriation  act  for  the  fiscal  ye 
1919,  cited  above.     It  has  been   repeated  In  prior  appropriation   acts. 

}  3328.  (Act  March  3,  1883,  c.  128,  §  1.)     State,  War,  and  Nai 

building. 

The  current  legislative,  executive,  and  judicial  ai^ropriation  act.  Act  Mai 
1,  I&IS.  c.  86,  i  1,  40  Sta».  12K1,  contains  the  followioE  appropHation: 

"Office  of  Superintendent:  Asfliatant  superintendent,  $2,000;  clerks— t 
of  class  one,  one  $1,000;  chief  engineer,  $1,800;  five  assistant  engineers. 
S1.200  each;  electrical  machinist,  $1,200;  captain  of  the  watch,  $1,200;  t 
lieutenants  of  the  watch,  at  $840  each ;  forty-two  watchmen :  carpent 
J1,000;  chief  electrician,  $1,400;  electrician,  $1,200;  machinist,  ?1,0( 
painter,  $1,000;  plumber,  $1,000;  three  dynamo  tenders,  at  $900  each;  u: 
skilled  laborers  or  mechanics,  at  <840  each ;  messenger ;  foreman  of  labore 
fSlO;  sixteen  firemen ;  twenty  elevator  conductors,  at  i720  each  ;■  two  fo 
men  or  forewomen,  at  $780  each;  fifty-five  laborers;  three  second'Class  fl 
men,  at  $660  each;  gardener,  $720;  three  attendants  at  $4S0  each;  in  f 
$133,980." 

t  3329a.  (Act  March  28,  1918,  c.  28,  §  1.)     State.  War,  and  Na- 
building;    duties  of  superintendent  extended  to  buildings  < 
Henry  Park  Reservation. 
War    and    Navy    Department    Buildings    (Henry    Park   Reserv 
ion) ;    *    * 
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« 

The  superintendent  of  the  State,  War,  and  Navy  Department  ; 

Buildings  shall  serve  in  a  similar  capacity  in  connection  with  tHese  ^ 

buildings.    (40  Stat.  482.)  , 

This  section,  and  the  section  next  following,  were  provisions  of  the  uri^ent 
deficiency  appropriation  act  for  the  year  1918,  and  prior  years,  on  account  of 
war  expenses,  cited  above. 
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§  3329b.  (Act  March  28,  1918,  c.  28,  §  1.)  Same;  duties  of  super- 
intendent extended  to  buildings  in  certain  parks. 
For  two  three-story  temporary  office  buildings  of  reinforced  con- 
crete with  wings  sixty  feet  wide,  one  for  the  Navy  Departn^^nt  to 
contain  approximately  nine  hundred  and  forty  thousand  s.<qiiare 
feet  and  one  for  the  War  Department  to  contain  approxirr^ately 
eight  hundred  and  thirty-five  thousand  square  feet,  to  be  ex-ected 
under  the  direction  of  the  Secretary  of  the  Navy  in  Potomac:  Park 
west  of  Seventeenth  Street  and  south  of  B  Street,  beginnings  Arvith 
the  Navy  Department  Building  at  a  point  not  less  than  two     Hun-  ^ 


■    1 


dred  and  thirty-five  feet  west  of  the  westerly  curb  line  of  ^5  even-  * 

of  B  \ 


teenth  Street  and  fifty  feet  south  from  the  southerly  curb  lin  _ 
Street  and  extending  southerly  not  more  than  six  hundre<zl     and 
twenty  feet  from  the  said  B  street  curb  line  and  westerly      "t*^    ^ 
point    not    beyond    the    easterly    building    line    of    Twent;y-fi^^^ 
Street.     *     * 

For  two  three-story  temporary  office  buildings  of  the  type    ^^^^^ 
ed  in  Henry  Park,  one  to  be  located  in  Seaton  Park  (north*  )      "-^^T  / 

tween  Four-and-a-half  and  Sixth   Streets  and  south  of  Mi^^*^^^* 
Avenue  and  to  contain  approximately  three  hundred  and  sc^v?"^*^   ^ 
thousand  square  feet  and  one  to  be  located  on  the  Mall  be't"^-^^^!^ 
Seventh  and  Ninth  Streets  and  B   Street  north  and  B  Street  s<^^^^ 
and  to  contain  approximately  three  hundred  thousand  square     i^^  » 
and  fot"  a  three-story  temporary  office  building  of  reinforced      ^f^'ir 
Crete  to  be  located  in  Seaton  Park  (south)  between  Four-and-^i-—*^^ 
and  Sixth  Streets  and  north  of  Maine  Avenue  and  to  contaix^.    ^P'* 
proximately  two*  hundred  and  seventy  thousand  square  feet.       * 

The  maintenance  and  protection  of  all  of  the  foregoing  tei^^P^" 
rary  buildings  when  completed  shall  be  under  the  supervision    ^"^ 
direction  of  the  superintendent  of  the  State,  War,  and  Navjr     I^^' 
partment  Buildings.     (40  Stat.  483.) 

See  note  to  §  3329a,  ante.  : 

§  3329c.  (Act  June  4,  1918,  c.  92.)     Same;  duties  of  superintendent  ' 

extended  to  temporary  office  buildings. 
The  maintenance  and  protection  of  the  temporary  office  builclii^b 
erected  by  the  War  Department  between  Eighteenth  and  Nin^-  : 

teenth  Streets  and  B  Street  and  Virginia  Avenue  northwest   sli^H  y 

be  under  the  supervision  of  the  superintendent  of  the  State,  W^^'  \ 

and  Navy  Department  Building.     (40  Stat.  598.)  \ 

§  3329CC.  (Act  July  8,  1918,  c.  139,  §  1.)     Same;  distribution  of  «^'  \ 

ploy6s.  \ 

The  Superintendent  of  the  State,  War,  and  Navy  Departt^^^I^^ 
Building  may  from  time  to  time  alter  the  distribution  amori&         ^ 
various  office  buildings  under  his  direction  and  control  of  tH^   ^An 
ployees  allowed  by  law  as  he  may  find  it  necessary  and  proper  **-* 
(40  Stat.  831.)  ,  t 

This  section  was  a  provision  of  the  deficiency  appropriation  act  on    ^*^*^ 
of  war  expenses  for  the  fiscal  year  ending  June  30,  1918,  cited  above. 

§  3331b.  (Act  July  1,  1918,  c.  113,  §  1.)     Rentals  for  gas  gov^^?^^- 

Rentals  shall  not  be  paid  for  such  gas  governors  greater  tha^^       ^ 
ty-five  per  centum  of  the  actual  value  of  the  gas  saved  tt^^^^ 
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which  saving  shall  be  determined  by  such  tests  as  the  Secretary  of 
the  Treasury  shall  direct.     (40  Stat.  640.) 

This  section  waa  a  provision  of  the  sundry  ciTil  appropriation  art  (or  the 
fiecul  year  1S>19,  cited  above.  ' 

§  3332a.  (Act  June  12,  1917,  c.  27,  §  1.)     Central  heating,  lighting, 
and  power  plants ;   buildings  supplied  from. 

The  Secretary  of  the  Treasury  is  authorized,  in  his  discretion,  to 
include  among  the  buildings  to  be  supplied  with  heat,  liglit,  and 
power  from  the  central  heating,  lighting,  and  power  plant,  tlie  Pan 
American  Building,  the  building  occupied  by  the  Civil  Service 
Commission,  and  the  municipal  fish  market,  and  the  limit  of  cost  of 
said  central  heating,  lighting,  and  power  plant  is  hereby  increased 
in  the  sum  of  $68,000,  which  amount  is  hereby  appropriated:  Pro- 
vided, That  the  foregoing  buildings  shall  not  be  included  among 
the  buildings  to  be  supplied  with  heat,  light,  and  power,  from  the 
said  power  plant,  if  such  inclusion  shall  interfere  in  any  way  with 
the  completion  of  the  said  plant  at  the  earliest  date  possible.  (40 
Stat.   112.) 

These  were  proviaions  of  the  aundry  civil  appropriation  set   for  the   fiscal 
year  1918,  cited  above. 

§  3345a.  (Act  Aug.  31,  1918.  c.  164,  §  1.)     Part  of  Washington 
Aqueduct  for  play  ground  purposes. 

The  Chief  of  Engineers  is  hereby  authorized  to  transfer  for  play- 
ground purposes  the  possession,  use  and  control  of  all  that  portion 
of  the  land  of  the  Washington  Aqueduct  adjacent  to  the  Champlain 
Avenue  pumping  station  and  lying  outside  of  the  existing  fence 
around  said  pumping  station  to  the  control  and  jurisdiction  of  the 
Commissioners  of  the  District  of  Columbia,     {40  Stat.  951.) 

This   woH  a  provision   of  the   District   of   Columbia   appropriation   act   for 
the  fiscal  year  1919,  cited  almve. 

§  3360a.  (Actjulyl,  1918,  c.  113,  §1.)  Rock  Creek-Park  and  Piney 
Branch  Parkway  part  of  park  system. 
Rock  Creek  Park  and  the  Piney  Branch  Parkway  are  hereby  made 
a  part  of  the  park  system  of  the  District  of  Columbia  defined  by 
section  two  of  the  Act  of  Congress  approved  July  first,  eighteen 
hundred  and  ninety-eight  (Thirtieth  Statutes  at  Large,  page  five 
hundred  and  seventy).     (40  Stat.  650.) 

This   section   vaa   a   part   of   the   suudrf   dril   appropriation   art   for   tlie 
fiscal  year  1919,  cited  above. 

§  3361c.  (Act  June  12, 1917,  c.  27,  §  1.)  Potomac  Park;  tidal  basin 
bathing  beach. 
The  Chief  of  Engineers  of  the  United  States  Army  is  authorized 
and  directed  to  establish  and  maintain  at  a  suitable  place  upon  the 
shore  of  the  Tidal  Basin,  in  Potomac  Park,  a  public  bathhouse, 
with  the  necessary  equipment,  with  a  sloping  sandy  beach  in  the 
Tidal  Basin,  and  to  install  a  proper  equipment  to  purify  the  water 
entering  the  basin  so  that  it  will  not  endanger  the  health  of  those 
bathing  in  it.  The  direction  and  control  of  said  public  bathing  fa- 
cilities shall  be  vested  in  the  Chief  of  Engineers  of  the  United 
States  Army,  who  shall  prescribe  such  regulations  for  their  use  as 
may  be  necessary  to  insure  the  greatest  benefit  to  the  public:  Pro- 
vided, That  no  charge  shall  be  made  for  the  use  of  the  bathhouse 
or  beach,  except  that  uniform  fees  may  be  collected  for  the  hire  of 
bathing  suits,  soap,  towels,  and  such  other  conveniences  as  may  be 
provided  upon  the  request  of  persons  desiring  to  use  them.  To  en- 
able the  Chief  of  Engineers  to  begin  construction  of  the  bathhouse, 
beach,  and  purification  plant  herein  provided  for,  $35,000,  to  be  im- 
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mediately  available ;   and  the  limit  of  cost  of  such  construction  sli 
not  exceed  that  amount.     (40  Stat.  133.) 

Tbese  were   provisioDs  of   the   Bundrf  civil  appropriation  act  for  tbe  fit 

year  1018,   cited  above. 

§  33G3a.  (Act  Aug.  31,  1918,  c.  164,  §  1.)     Anacostia  Park. 

Anacostia  River  and  Flats.  For  continuing;  the  reclamation  a 
develqpment  of  the  Anacostia  River  and  Flats  from  the  mouth 
the  river  to  the  District  hne,  *  *  That  the  entire  area  reclaim 
and  to  be  reclaimed  from  the  mouth  of  the  river  to  the  District  \i 
be,  and  the  same  h  hereby,  made  and  declared  a  part  of  the  p: 
system  of  the  District  of  Columbia  and  designated  Araacos 
Park:    *    *    (40  Stat.  950,951.) 

Tliia  was  a  provision  accompUDying  an  appropriation  for  tbe  reclamal 
and  development  of  certain  portions  of  the  AnacoEtia  River  and  Flats 
tlie   District  of  Columbia   appropriation   act  for  the  fiscal   year   191U.  <^ 

§  3369aa;  (Act  March  1,  1919,  c.  86,  §  10.)     Public  Buildings  Cc 
mission;  members;  powers  and  duties. 

With  a  view  to  the  control  and  allotment  of  space  in  ow-Jied 
leased  Government  buildings  in  the  District  of  Columbia,  a  Pu' 
Buildings  Commission  is  hereby  created  to  be  composed  <3f 
Senators  to  be  appointed  by  the  President  of  the  Senate  ar»d 
Members  of  the  House  of  Representatives  to  be  appointed  fcy 
Speaker,  who  shall  serve  thereon  only  so  long  as  they  are  ^1 
bers  of  Congress,  and  the  Superintendent  of  the  Capitol  Bui'' 
and  Grounds,  the  officer  in  charge  of  public  buildings  and  grcr^u 
and  the  Supervising  Architect  or  the  Acting  Supervising  Arcrli 
of  the  Treasury  during  any  vacancy  in  said  office.  Said  ccfx^ 
sion  shall  elect  one  of  its  members  as  chairman  of  the  comir»  i- 
and  is  authorized  to  employ  such  expert  clerical  or  other  se«" 
as  it  may  deem  necessary. 

Any  vacancies  in  said  commission  shall  be  filled  in  the  same  i 
ner  as  the  original  appointments  were  made. 

Said  commission  shall  have  the  absolute  control  of  and  tTi- 
lotment  of  all  space  in  the  several  public  buildings  owned  or  t* ' 
ings  leased  by  the  United  States  in  the  District  of  Columbia.  " 
the  exception  of  the  Executive  Mansion  and  office  of  the  Presi<" 
Capitol  Building,  the  Senate  and  House  Office  Buildings,  the  * 
itol  power  plant,  the  buildings  under  the  jurisdiction  of  the  Reg" 
of  the  Smithsonian  Institution,  and  the  Congressional  LilJ 
Building,  and  shall  from  time  to  time  assign  and  allot,  for  the 
of  the  several  activities  of  the  Government,  all  such  space. 

For  expenses  of  said   commission,  $10,000,  to  be  immedia 
available  and  remain  available  until  expended  and  to  be  paid 
on  vouchers  signed  by  the  chairman  of  said  commission.     (40    S 
1269,) 

This  section  is  section  10  of  tbe  legislative,  executive,  and  judieisl    "I 
priation  act  for  tlio  fiscal  year  1820,  cited  above. 
§  3369b.  (Act  Feb.  8,  Wl?.  c.  34.)     Use  of  flag  for  adverti^ 
purposes;   mutilation  of  flag. 

Hereafter  any  person  who,  within  the  District  of  Columt"*^ 
any  manner,  for  exhibition  or  display,  shall  place  or  cause  **- 
placed  any  word,  figure,  mark,  picture,  design,  drawing  or  afX 
vertisement  of  any  nature  upon  any  flag,  standard,  colors  or  er* 
of  the  United  States  of  America;  or  shall  expose  or  cause  to  ^^ 
posed  to  public  view  any  such  flag,  standard,  colors  or  ensign  ^ 
which  shall  have  been  printed,  painted  or  otherwise  placed,  *-* 
which  shall  be  attached,  appended,  affixed  or  annexed  any  '^ 
figure,  mark,  picttire,  design  or  drawing,  or  any  advertisem*^^ 
any  nature;  or  who,  within  the  District  of  Columbia,  shall  f^' 
(824) 
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facture,  sell,  expose  for  sale  or  to  public  view  or  give  away  or  hav 
in  possession  for  sale  or  to  be  given  away  or  for  use  for  any  pur 
pose,  any  article  or  substance  being  an  article  of  merchandise,  o 
a  receptacle  for  merchandise  or  article  or  thing  for  carrying  o 
transporting  merchandise,  upon  which  shall  have  been  printed 
painted,  attached  or  otherwise  placed  a  representation  of  any  suci 
flag,  standard,  colors  or  ensign,  to  advertise,  call  attention  to,  deco 
rate,  mark  or  distinguish  the  article  or  substance  on  which  so  plac 
ed ;  or  who,  within  the  District  of  Columbia,  shall  publicly  mutilate 
deface,  defile  or  defy,  trample  upon  or  cast  contempt,  either  b; 
word  or  act,  upon  any  such  flag,  standard,  colors  or  ensign,  shall  b 
deemed  guilty  of  a  misdemeanor  and  shall  be  punished  by  a  fine  no 
exceeding  $100  or  by  imprisonment  for  not  more  than  thirty  days 
or  both,  in  the  discretion  of  the  court.  The  words  "flag,  standard 
colors,  or  ensign,"  as  used  herein,  shall  include  any  flag,  standard 
colors,  ensign  or  any  picture  or  representation  of  either,  or  of  an; 
part  or  parts  of  either,  made  of  any  substance  or  represented  on  an; 
substance,  of  any  size  evidently  purporting  to  be  either  of  sail 
flag,  standard,  colors  or  ensign  of  the  United  States  of  America  o 
a  picture  or  a  representation  of  either,  upon  which  shall  be  showi 
the  colors,  the  stars  and  the  stripe's,  in  any  number  of  either  there 
of,  or  of  any  part  or  parts  of  either,  by  which  the  average  persoi 
seeing  the  same  without  deliberation  may  believe  the  same  to  repre 
sent  the  ftag,  colors,  standard  or  ensign  of  the  United  States  o 
America.     (39  Stat.  900.) 

This  waa  an   act  entitled   "An  act  to  prevent  and   puniah  tbe  desecratioi 

mutilatloD,  or  improper  use,   within  the  District  of  Columbia,  of  the  flag  c 

the  United  States  ot  America,"  cited  above. 

§  33e9c.  (Act  Aug.  31,  1918,  c.  164,  §  1.)  Free  tuition  in  school 
for  children  of  officers  and  men  of  Army  and  Navy. 
The  children  of  officers  and  men  of  the  United  States  Army  ani 
Navy  stationed  outside  of  the  District  of  Columbia  shall  be  admit 
ted  to  the  public  schools  without  payment  of  tuition.  (40  Stal 
9i7.) 

This  was  a   provision   of   the  District  ot  Columbia  appropriation   act   fo 
tlie  fiscal  year  1&19,  dted  above.    It  has  been  repeated  in  prior  appropriatioj 

§  3369d.  (Act  March  28,  1918,  c.  28,  §  1.)  Special  instruction  ii 
schools  to  soldiers  and  sailors. 
Soldiers  and  sailors  of  the  United  States  not  residents  of  the  Dis 
trict  of  Columbia  who  are  on  duty  at  stations  adjacent  to  the  Dis 
trict  of  Columbia  shall  be  admitted  for  special  instruction  to  th 
day  schools  and  night  schools  of  the  District  of  Columbia  withou 
payment  of  tuition.     (40  Stat.  470,) 

This  WHS  a  provision  of  tbe  urgent  defieienc;  appropriation  act  for  tbe  ;ea 
1918,  EUid  prior  jrears,  on  account  of  war  expenses,  cited  above. 

§  3369e.  (Act  July  1, 1918,  c.  113,  §  1.)     Government  fuel  yards. 

The  Secretary  of  the  Interior  is  authorized  and  directed  to  estab 
lish  in  the  District  of  Columbia  storage  and  distributing  yards  fo 
the  storage  of  fuel  for  the  use  of  and  delivery  to  all  branches  of  th 
Federal  service  and  the  municipal  government  in  the  District  of  Co 
lumbia  and  such  parts  thereof  as  may  be  situated  immediately  with 
out  the  District  of  Columbia  and  economically  can  be  suppliei 
therefrom,  and  to  select,  purchase,  contract  for,  and  distribute  a1 
fuel  required  by  the  said  services.  Authority  is  granted  the  Secre 
tary  of  the  Interior,  in  connection  with  the  establishment  of  th 
said  yards,  to  procure  by  purchase,  requisition  for  immediate  us« 
condemnation,  or  lease  for  such  period  as  may  be  necessary,  lan( 
wharves,  and  railroad  trestles  and  sidings  requisite  therefor.     Ai 
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branches  of  the  Federal  service  and  the  municipal  governmeni 
the  District  of  Columbia,  from  and  after  the  establishmeiLt  oi 

said  fuel  yards,  shall  purchase  all  fuel  from  the  Secretary  of  the 
terior  and  make  payment  therefor  from  applicable  appropriation 
the  actual  cost  thereof  to  the  United  States,  includmg  all  expei 
connected  therewith.     (40  Stat.  672.) 

This  H«ction  was  a  part  oE  the  sundry  civil  appropriation  act:  for 
fiscal  jear  1919,  ciled  Hbove. 

§  3369ee.  (Act  July  1,  1918,  c.  113,  §  1.)     Appropriation  fw  fi 

use. 
For  the  purchase  and  transportation  of  fuel ;  storing  and  hand 
fuel  in  yards;  maintenance  and  operation  of  yards  and  cquipm 
including  motor-propel  led  passenger-carrying  vehicles  fOr  inS] 
tors,  rentals,  and  all  other  expenses  requisite  for  and  incident  th 
to,  including  personal  services  in  the  District  of  Columbia,  $1,1 
088,  to  be  available  immediately:  *  *  Provided  further,  Tha 
part  of  any  moneys  herein  or  hereafter  appropFiated  shall  t»e  i 
for  the  purpose  of  taking  over  or  in  any  way  interfering  \vith 
yards  or  coal  dumps  or  other  facilities  for  storage  and  distribi: 
of  coal  that  have  been  used  and  occupied  in  the  past  year  fc>2) 
dealers  for  supplying  the  general  public.     (40  Stat-  673.) 

Tliis  eectiOD  wns  a  provision  of  tlie  Bundry  citii  appropriation  act:    i^ 
fiscal  year  1910,  dted  abOTc. 


CHAPTER  B— CAPITOL  BUILDING  ANO 
GROUNDS 

§   3370.  (Act  Feb.    14,    1902,   c.    17.)     Superintendent   of   Cs 
Buildings  and  Grounds. 

Tlie  appropristioD  for  cmploy^B  i 
inga  and  Grounds  for  the  current  i 
40  Stat.  1213. 

§  3391.  (Act  March  3,  1903,  c,  1012,  §  34.)     Intoxicating  liq 
not  to  be  sold  in  Capitol. 

Tbe  manufacture,   importntion  and  sale  of  intoxicating  liquors  in  the 
trict  of  Columbia  was  prohibited  by  Act  March  3,  1917,  c.  165,  (  1,   P*= 
3421^a-3421%a. 
§  3408a.  (Act  July  1,  1918,  c.  113,  §  1.)     Capitol  p<rfice;  additJ 
force. 
For  an  additional  uniformed  police  force  during  the  period  o 
war  for  the  protection  of  the  Capitol  Building  and  Grorntls. 
Senate  and  House  Office  Buildings,  and  the  Capitol  Power    I"' 
and  for  emergencies,  and   each  and  every  item  incident  th^ 
$30,000,  one-half  to  be  disbursed  by  the  Secretary  of  the  Senate 
one-half  by  the  Clerk  of  the  House  of  "Representatives:   Pro^" 
That  the  appointment  to  the  positions  herein   provided  sha 
made  by  the  Sergeants-at-Arms  of  the  two  Houses  and  the  S* 
intendent  of  the  Capitol  Building  and  Grounds,  and  shall  be     ' 
solely  on  account  of  efficiency  and  special  quahfications.     (40 
697.) 

This  section  was  a  provision  o(  tha  sundry  civil  appropriation  act   f^ 
fiscal  year  1919,  dted  above. 
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CHAPTER  BB— INTOXICATING  LIQUORS  IN 
THE  DISTRICT  OF  COLUMBIA 

Hec.  Sec. 

34::l^a.  MBDufacture.  importation,  342mb.  Liquor     nuisances;      mainto- 

Ealc,  or  gift  proiiibited ;    al-  nunce. 

coliolic  liquors  denned.  3421Uhh.  Seme ;   abatement  o(  and  in- 
3421^aa.  Liquors  pennitted  to  be  man-  junction  asainst. 

ufactured.  3421^1.  Restraining  violations  of  act. 

3121>4b.  Transportation  into  District;  3421i4j,  Liquor  nuisance ;   maintenance 

records.  i  by  tenant. 

3421^bb.  Sale  b;  pharmacists;  ph;si-  3421^i.  Same;       permitting      mainte- 

riana"  prescriptions.  nancfei 

3421^c.  Permits    for   wine    Cor   sacra-  Si21'^t.  Fropertr     rishta     In     liquon 
mental  purposes.  illegally  manufactured ; 

3421%cc.  Licenses  for  manufacture  or  sear^es  and  aeizures. 

sale  of  permitted  liquors.  342mm.  Civil  actions  for  damages. 

3421Md.  Hccorda  of  sales  or  shipments.  3421ViQ.  Intoxication     by     locomotive 
3421^dd.  Delii'cry   of  liquors   by   car-  engineers,      conductors      or 

riers.  brake  men.  etc. 

3421i4e.  Maintenance  of  places  for  re-  3421^0.  Enforcement  of  act;    failure; 

ceiving  or  keeping  liqaors.  puDisbmeut. 

3421^ee.  Keeping   or   giving   away   of  3421V4p.  Informations  tor  violations  of 
liquors  to  evade  act.  act ;      conduct    of    prosecu- 

342I^f.  Advertisements.  tions. 

3421  ■40'.  Searches  and  seizures.  3421^q.  Partial  Invalidity  of  act. 

3421^g.  Drinking  or  being  drunk  in  at  342liir.  Singular      number       includes 

on  streets.  plural. 

3421^gg.  Faymeut     of     special     taxes  3121Kr.  Time  of  taking  effect  of  act; 
prima     facie     evidence     ot  excise  board  abolished, 

keeping. 

§  342114a.  (Act  March  3,  1917,  c.  165,  §  1.)     Manufacture,  importa- 
tion, sale  or  gift  prohibited ;  alcoholic  liquors  defined. 

On  and  after  the  first  day  of  November,  Anno  Domini  nineteen 
hundred  and  seventeen,  no  person  or  persons,  or  any  house,  com- 
pany, association,  club,  or  corporation,  his,  its,  or  their  agents,  of- 
ficers, clerks,  or  servants,  directly  or  indirectly,  shall,  in  the  Dis- 
trict of  Columbia,  manufacture  for  sale  or  gift,  import  for  sale  or 
gift,  sell,  offer  for  sale,  keep  for  sale,  traffic  in,  barter,  export,  ship 
out  of  the  District  of  Columbia,  or  exchange  for  goods  or  merchan- 
dise, or  solicit  or  receive  orders  for  the  purchase  of,  any  alcoholic 
or  other  prohibited  liquors  for  beverage  purposes  or  for  any  other 
than  scientific,  medicinal,  pharmaceutical,  mechanical,  sacramental, 
or  other  nonbeverage  purposes. 

Wherever  the  term  "alcoholic  liquors"  is  used  in  this  Act  it  shall 
be  deemed  to  include  whisky,  brandy,  rum,  gin,  wine,  ale,  porter, 
beer,  cordials,  hard  or  fermented  cider,  alcoholic  bitters,  ethyl  al- 
cohol, all  malt  liquors,  and  all  other  alcoholic  liquors. 

That  any  person  or  persons,  or  any  house,  company,  association, 
club,  or  corporation,  his,  its,  or  their  agents,  officers,  clerks,  or 
servants,  who  shall  directly  or  indirectly  violate  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  not  less  than  $300  nor  more  than 
$1,000,  and  shall  be  imprisoned  in  the  District  jail  or  workhouse  for 
a  period  of  not  less  than  thirty  days  nor  more  than  one  year  for 
each  offense.     (39  Stat.  1123.) 

Thia  section  and  the  twenty-six  sections  next  fallowing  were  an  act  entitled 
"An  act  to  prevent  the  manufacture  and  sale  of  alcoholic  liquors  in  the  Dis- 
trict of  Columbia,  and  for  other  purposes,"  cited  above. 
§  3421i4aa.  (Act  March  3,  1917,  c.  165,  §  2.)     Liquors  permitted 
to  be  manufactured. 

The  provisions  of  this  Act  shall  not  be  construed  to  prevent  the 
manufacture,  importation,  exportation,  or  sale  of  denatured  or  of 
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methj']  alcohol,  or  of  ethyl  alcohol,  for  scientific,  medicinal,  ph; 
maceutical,  or  mechanical  purposes,  nor  to  prevent  the  sale  of 
coholic  or  other  prohibited  liquors  by  druggists  for  medicinal  p' 
poses  on  prescriptions  of  physicians  under  the  regulations  set  ( 
in  section  three,  of  this  Act:  Provided,  That  the  manufacture  a 
sale  of  ethyl  alcohol  or  of  alcoholic  liquors  for  sacramental  purpo 
within  the  District  of  Columbia  shall  be  restricted  to  manufactur 
and  druggists  licensed,  respectively,  to  make  and  sell  such  alco 
and  alcoholic  or  other  prohibited  liquors,  as  hereinafter  proviiJ 
for  scientific,  mechanical,  pharmaceutical,  medicinal,  or  sacram 
.  tal  purposes  only.  (39  Stat.  1123.) 
See  note  to  |  3421^a,  ante. 
§  3421l^b.  (Act  March  3;  1917,  c.  165,  §  2a.)  Transportation  i 
District;  records. 

AH  railroad,  steamboat,  or  other  boat  companies,  express 
transportation  companies  of  any  kind,  which  shall  in  any  mat 
at  any  time  transport  intoxicating  liquors  into  the  District, 
hereby  required  to  keep  a  record,  alphabetically  arranged,  in  wl 
shall  be  entered  immediately  upon  receipt  thereof  the  n^me  of 
ery  person  shipping  or  to  whom  intoxicating  liquors  are  ship 
the  amount  and  kind  of  liquor,  the  date  of  delivery,  by  whom 
to  whom  delivered,  and  the  affidavit  of  the  person  receiving 
liquor  as  provided  herein.  After  this  record  is  made  and  befort 
livery  it  shall  be  signed  by  the  consignee.  The  book  shall  be  ( 
to  the  inspection  of  any  person  during  the  business  hours  of 
company.  Such  books  or  a  copy  of  such  records,  attested  _b; 
officer  of  the  company  or  verified  by  affidavit,  shall  be  admis: 
as  evidence  in  any  court  and  shall  be  prima  facie  evidence  oi 
fact  therein  stated  in  any  trial  or  proceeding  for  the  enforcernei 
the  provisions  of  this  Act. 

An  employee  or  agent  of  any  express  company,  railroad  < 
pany,  steamboat  company,  or  transportation  company  charged 
the  duty  of  keeping  such  record  who  shall  fail  to  keep  such  re 
shall  be  guilty  of  a  misdemeanor. 

Any  railroad  company,  express  company,  steamboat  compan, 
transportation  company  who  shall  not  require  some  one  of  its 
ployees  to  keep  such  record  shall  be  fined  not  less  than  ^25 
more  than  $100  for  every  day  or  portion  thereof  during  which 
failure  shall  continue. 

No  railroad  or  other  transportation  company  shall  receive  a  f 
age  of  liquor  to  be  shipped  or  carried  into  the  District  without 
ing  attached  to  it  the  affidavit  of  the  consignee  stating  the  a-^^ 
of  the  liquors,  the  kinds  of  liquors  ordered,  and  that  it  is  not 
chased  for,  nor  will  such  liquors  be  used  by  the  consignee  f*" 
illegal  purpose.     (39  Stat.  1123.) 

See  note  to  I  3421^a,  ante. 
§  3421V4bb.  (Act  March  3,  1917,  c.  165,  §  3.)     Sale  by  pharni3<: 
physicians'  prescriptions. 

Regularly  licensed  and  registered  druggists  or  pharmacxs 
the  District  of  Columbia  shall  not  sell  alcoholic  or  other  prol^J 
liquors  nor  compound  nor  mix  any  composition  thereof,  nor  s^' 
malt  extract  or  other  proprietary  medicines  containing  alcoh*^ 
cept  such  compound?,  compositions,  malt  extracts,  or  propf* 
medicines  be  so  medicated  as  to  be  medicinal  preparations  of 
pounds  unfit  for  use  as  beverages,  except  upon  a  written  an«i 
fide  prescription  of  a  duly  licensed  and  regularly  practicing  f, 
cian  in  the  District  of  Columbia,  whose  name  shall  be  e' 
thereto.  Such  prescription  shall  contain  a  statement  that  tli' 
ease  of  the  patient  requires  such  a  prescription,  shall  be  nuin* 
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in  the  order  of  receiving,  and  shall  be  canceled  by  writing  on  it  the 
word  "canceled"  and  the  date  on  which  it  was  presented  and  filled, 
and  kept  on  file  in  consecutive  order,  subject  to  public  inspection 
it  all  times  during  business  hours.  No  such  prescription  shall  be 
filled  more  than  once.  Every  druggist  or  pharmacist  selling  intox- 
icating liquors  as  herein  provided  shall  keep  a  book  provided  for 
the  purpose,  and  shall  enter  therein  at  the  time  of  every  sale  a  true 
record  of  the  date  of  the  sale,  the  name  of  the  purchaser,  who  shall 
sign  his  name  in  said  book  as  a  part  of  the  entry,  his  residence 
[giving  the  Street  and  house  number,  if  there  be  such),  the  kind 
md  quantity  and  price  of  such  liquor,  the  purpose  for  which  it 
was  sold,  and  the  name  of  the  physician  giving  the  prescription 
therefor.  Such  book  shall  be  open  to  public  inspection  during  busi- 
tiess  hours,  and  shall  be  in  form  substantially  as  follows : 


Date. 

Name  of 
purchaser. 

Beal- 
deoee. 

Kind  and 
quantity. 

PurpoBe 
o(  use. 

Price. 

Name  of 
phjsl- 
ctan. 

Slpnatore 
of  pur- 
choaer. 

Said  book  shall  be  produced  before  the  Commissioners  of  the 
District  of  Columbia  or  the  courts  when  required,  and  shall  also 
:ontain  a  statement  of  the  kind  and  amount  of  alcoholic  and  other 
prohibited  liquors  on  hand  when  this  Act  shall  go  into  effect,  and 
rhereafter  such  druggist  or  pharmacist  shall,  on  the  order  of  the. 
:ourt  or  the  Commissioners  of  the  District,  make  a  statement  of 
:he  amount  of  intoxicating  liquor  sold  or  used  in  any  manner  since 
:he  last  statement  and  the  amount  on  hand  at  the  date  when  such 
:ourt  or  commissioners  require  such  statement:  Provided,  That 
:thyl  alcohol  may  be  sold  without  a  physician's  prescription  for 
nechanical,  medicinal,  pharmaceutical,  or  scientific  purposes  by 
■egistered  and  licensed  druggists  or  pharmacists,  or  by  licensed 
nanufacturers,  each  and  all  of  whom  shall  keep  a  book  for  the 
jurpose  of  registering  such  sales  in  a  similar  manner  and  form  as 
■equired  for  the  sale  of  other  alcoholic  and  other  prohibited  liquors 
iy  the  provisions  of  this  section :  Provided  further.  That  any  per- 
ion  who  shall  make  any  false  statement  as  to  the  purpose  or  use 
jf  alcohol  purchased  under  the  provisions  of  this  section  shall  be 
Jeemed  guilty  of  a  misdemeanor  and  be  fined  for  each  ofTensc  not 
ess  than  $50  nor  more  than  $300,  and  in  default  of  the  payment 
if  such  fine  shall  be  imprisoned  in  the  jail  or  workhouse  of  said 
District  not  more  than  six  months. 

Any  druggist  or  pharmacist  who  shall  sell  or  dispense  any  al- 
loholic  or  other  prohibited  liquors,  except  in  such  manner  as  pro- 
vided in  this  section,  or  who  shall  fail  or  refuse  to  keep  the  record 
lerein  required,  or  who  shall  refill  any  prescription,  or  who  shall 
/iolate  any  other  provisions  of  this  Act,  shall  be  guilty  of  illegal 
idling,  and  upon  conviction  thereof  shall  be  subject  to  the  penal- 
ies  prescribed  in  section  one  of  this  Act.  Upon  a  second  convic- 
,ion  for  said  offense,  in  addition  to  the  penalties  prescribed  in  said 
lection  one,  it  shall  be  a  part  of  the  judgment  of  conviction  that 
:he  license  of  such  druggist  or  pharmacist  to  practice  pharmacy 
ihall  be  revoked,  and  the  court  before  which  such  person  is  tried 
ind  convicted  shall  cause  a  certified  copy  of  such  judgment  of  con- 
nction  to  be  certified  to  the  board  having  authority  to  issue  license 
o  practice  pharmacy  in  the  District  of  Columbia. 

Any  physician  who  shall  prescribe  any  alcoholic  or  other  pro- 
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hibited  liquor  except  for  treatment  of  disease,  which,  after  hi 
personal  diagnosis,  he  shall  deem  to  require  such  treatment 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  t 
shall  be  fined  not  less  than  $100  nor  more  than  $500,  and 
fault  of  payment  of  said  fine  shall  be  imprisoned  in  the  Distri 
or  workhouse  for  not  less  than  thirty  nor  more  than  ninety 
and  upon  a  second  conviction  for  said  offense,  in  addition 
penalty  above  provided,  it  shall  be  a  part  of  the  judgment  o 
viction  that  the  license  of  such  physician  to  practice  medic: 
revoked,  and  the  court  before  which  such  physician  is  trie 
convicted  shall  cause  a  certified  copy  of  such  judgment  of  c 
tion  to  be  certified  to  the  board  having  authority  to  issue  lii 
to  practice  medicine  in  the  District  of  Columbia.     (39  Stat 

See  note  to  g  3421)4a.  ante. 
§  342114c.  (Act  March  3.  1917,  c.  165.  §  4.)     Permits  for  wi 
sacramental  purposes. 

When  any  minister,  pastor,  or  priest  of  a  religious  congre 
or  church  desires  wine  for  sacramental  purposes  in  the  usi 
ligious  exercises  of  his  denomination,  he  may  apply  to  the  Co 
sioners  of  the  District  of  Columbia  for  a  permit,  stating  the  ai 
desired,  for  what  period,  and  for  what  purpose,  and  said  co 
sioners,  if  satisfied  of  the  good  faith  of  the  application,  shall 
a  written  permit  to  the  applicant  permitting  the  shipment  ti 
or  the  purchase  by  him,  of  .such  amount  as  is  shown  to  b 
sonably  necessary,  which  amount  shall  be  stated  in  the  pern 
gether  with  the  purpose  for  which  it  is  to  be  used  and  the 
tobe  covered  by  such  use;  the  amount  of  wine  permitted 
'shipped  or  purchased  under  one  permit  shall  not  exceed  fiv 
Ions,  and  the  said  permit  shall  be  attached  to  the  outside 
package  by  the  shipper  and  remain  so  attached  until  delive 
the  consignee  when  it  shall  be  canceled  by  the  carrier.  Sai 
mit  shall  be  void  after  twenty  days,  and  shall  not  be  used  foi 
than  one  shipment.     (39  Stat.  1125.) 

Se^fe  note  to  i  342ma.  ante. 
§  34211/icc.  (Act  March  3,  1917,  c.  165,  §  5.)     Licenses  for  ma 

/   ture  or  sale  of  permitted  liquors. 

Any  person,  company,  or  corporation  desiring  to  manufact 
coholic  or  other  prohibited  liquors  for  the  purposes  permit 
this  Act  shall  on  or  before  the  first  day  of  November  of  eaci 
obtain  a  license  from  the  Commissioners  of  the  District  of  C 
bia  for  the  year  beginning  November  first  upon  the  paym 
$100,  which  money  shall  be  deposited  with  other  license  fui 
the  District.  Drug^gists,  wholesale  or  retail,  desiring  to  s 
coholic  or  other  prohibited  liquors  for  the  purposes  permit 
this  Act  shall  obtain  a  license  in  the  same  way  for  the  same  f 
the  fee  for  wholesale  druggists  being  $25,  for  retail  druggist 
The  Commissioners  shall  have  power  to  refuse  or  revoke 
censes  referred  to  in  this  section  if  doubtful  of  the  good  faith 
licensee  and  his  intention  to  comply  with  this  Act.  .Maruf 
ers  licensed  according  to  this  section  shall  sell  alcoholic  and 
prohibited  liquors  within  the  District  of  Columbia  to  druj 
hospitals,  and  scientific  laboratories  only,  and  only  to  such 
gists  as  are  licensed  under  the  terms  of  this  section.  No  > 
than  druggists  and  manufacturers  licensed  according  to  thi 
tion  may  manufacture  or  sell  alcoholic  and  other  prohibited  I 
in  the  District  of  Columbia,  and  these  only  for  the  purpose 
mitted  by  this  Act.  Violations  of  this  section  shall  be  punish 
fine  of  not  less  than  $300  nor  more  than  $1,000,  and  by  imp 
ment  in  the  District  jail  or  workhouse  for  not  less  than  thir^ 
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nor  more  than  one  year:  Provided,  That  nothing  in  this  Act  shall 
prevent  any  'executive  department  or  Other  establishment  of  the 
United  States  Government  from  purchasing  or  importing  into  the 
District  of  Columbia,  free  of  tax  and  for  its  own  uses,  denatured, 
methyl,  or  ethyl  alcohol  for  scientific,  medicinal,  pharmaceutical,  or 
mechanical  purposes,     (39  Stat.  1125.) 

See  Dote  to  f  3421  Via,  ante. 
§  3421i4d.  (Act  March  3,  1917,  c.  165,  §  5a.)     Records  of  sales  or 

shipments. 
Everj'  licensed  manufacturer  of  alcoholic  liquor  not  herein  pro- 
hibited shall  keep  a  pertoanent  record  of  all  sales  and  shipments  of 
alcoholic  liquor.  Such  record  shall  set  forth  the  following  infor- 
mation: The  name  of  the  consignee  or  purchaser,  the  quantity  of 
liquor,  the  express  company  or  other  carrier  by  which  such  liquor 
was  shipped,  the  date  of  sale  or  shipment,  and  the  purpose  of  the 
purchase  as  set  forth  in  the  affidavit  accompanying  the  order. 
Each  common  or  special  carrier  of  alcoholic  liquors  within  the  Dis- 
trict shall  keep  a  record  as  above  provided,  and  a  certified  copy  of 
such  record  with  a  copy  of  the  affidavits  shall  be  filed  with  the  Dis- 
trict Commissioners  not  later  than  the  fifth  day  of  each  month  for 
the  calendar  month  preceding.  No  shipment  of  alcoholic  liquors 
shall  be  made  until  the  purchaser  signs  an  affidavit  that  such  al- 
coholic liquors  are  not  purchased  for  nor  will  such  liquors  be  usee! 
or  sold  by  the  consignee  for  beverage  purposes.  The  District  Com- 
missioners shall  keep  a  public  record  of  such  sales,  shipments,  and 
affidavits,  alphabetically  arranged.  Copies  of  the  affidavit  shall  be 
attached  permanently  at  the  end  of  the  record  of  each  shipment  or 
sale,  and  to  each  package  containing  liquor  until  delivered  to  the 
consignee.  Any  violation  of  this  section  shall  be  deemed  a  misde- 
meanor and  be  subject  to  the  same  penalties  as  provided  in  section 
one  of  this  Act.     (39  Stat.  1126.) 

See  note  to  {  3421'4a.  ante. 
§  3421i^dd.  (Act  March  3,  1917,  c.  165,  §  6.)     Delivery  of  liquors 

by  carriers. 
It  shall  be  unlawful  for  any  common  or  other  carrier,  express 
company,  or  any  person  to  deliver  to  any  person,  company,  corpo- 
ration, club,  or  association  or  order,  his,  or  its  agents,  clerks  or 
employees,  any  liquors  in  the  District  of  Columbia  knowing  the 
same  to  be  such,  and  in  the  cape  of  shipments  of  liquors  for  pur- 
poses not  prohibited  it  shall  be  unlawful  to  bring  the  same  into  the 
District  of  Columbia,  oh  to  deliver  the  same  therein,  in  original 
packages  or  otherwise,  on  any  Sunday  or  on  any  other  day  before 
six  o'clock  antemeridian  and  after  five  o'clock  postmeridian.  Any 
common  or  other  carrier,  express  company,  or  any  person  violating 
the  provisions  of  this  section  shall  be  guilty  of  a  mi.sdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than 
$100  or  more  than  $500,  or  be  confined  in  the  District  jail  or  work- 
house not  less  than  one  nor  more  than  six  months,  or  by  both  fine 
and  imprisonment  in  the  discretion  of  the  court.     (39  Stat.  1126.) 

See  note  to  j  3J21i4a,  antp. 
§  34211^6.  (Act  March  3,  1917,  c.  165,  §  7.)     Maintenance  of  places 

for  receiving  or  keeping  liquors. 
Every  person  who  shall  directly  or  indirectly  keep  or  maintain 
by  himself  or  by  associating  with  others,  or  who  shall  in  any  man- 
ner aid,  assist,  or  abet  in  keeping  or  maintaining^  any  club  house, 
or  other  place  in  which  any  alcoholic  liquor  is  received  or  kept  for 
the  purpose  of  gift,  barter,  or  sale,  or  for  distribution  or  division 
among  the  members  of  any  club  or  association  by  any  means  what- 
soever, or  who  shall  maintain  what  is  commonly  known  as  the 
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"locker  system"  or  other  device  for  evading  the  provisions  of 
Act,  and  every  person  who  shall  use,  barter,  sell,  or  sftsist  or 
in  bartering,  selling  any  liquors  so  received  or  kept,  shall  be  det 
guilty  of  a  misdemeanor  and  upon  conviction  thereof  be  subje 
the  penalties  prescribed  in  section  one  of  this  Act;  and  in  all  ( 
the  members,  shareholders,  associates  or  employees  in  any  clu 
association  mentioned  in  this  section  shall  be  competent  witni 
to  prove  any  violations  of  the  provisions  of  this  section  of  this 
or  of  any  fact  tending  thereto ;  and  no  person  shall  be  excused 
testifying  as  to  any  offense  committed  by  another  against  ar 
the  provisions  of  this  Act  by  reason  of  his  testimony  tendir 
criminate  himself,  but  the  testimony  given  by  such  person  sh: 
no  case  be  used  against  him.     (39  Stat.  1126.) 

See  note  to  |  3421 14a,  aiite. 
§  3421i4ee.  (Act  March  3,  1917,  c.  165,  §  8.)     Keeping  or  gi 
away  of  liquors  to  evade  act. 

The  keeping  or  giving  away  of  alcoholic  or  other  prohibite( 
uors  for  the  purpose  of  evading  the  provisions  of  this  Act  sha 
deemed  an  unlawful  selling,  subject  to  the  penalties  provid( 
section  one  of  this  Act.     (39  Stat.  1127.) 

See  note  to  S  3121  <4a,  ante. 
§  3421V4f.  (Act  March  3,  1917,  c.  165,  §  9.)     Advertisements. 

If  any  person  shall  advertise  or  give  notice  by  signs,  billbo 
newspapers,  periodicals,  or  otherwise  for  himself  or  anothei 
manufacture,  offering  for  sale,  or  keeping  for  sale  of  alcohol 
other  prohibited  liquors  for  purposes  forbidden  or  prohibited  i 
this  Act,  or  shall  circulate  or  distribute  any  price  list,  circutai 
order  blanks  advertising  such  liquors,  or  publish  or  distribute 
newspaper,  magazine,  periodical,  or  other  written  or  printed  j 
in. which  such  advertisements  of  liquors  appear,  or  shall  pern 
be  posted  upon  his  premises,  or  premises  under  his  control  (in 
ing  billboards)  or  shall  permit  the  same  to  so  remain  upon 
premises,  he  shall  be  guiltv  of  a  misdemeanor  and  be  fined  not 
than  $100  nor  more  than  $500.     (39  Stat.  1127.) 

See  note  to  |  3421Ua,  ante. 
§  3421V4fr.  (Act  March  3,  1917,  c.  165,  §  10.)     Searches  and 
ures. . 

If  one  or  more  persons  who  are  competent  witnesses  shall  ch 
on  oath  or  affirmation  before  the  corporation  counsel  of  the  Di; 
of  Columbia  or  any  of  his  assistants  duly  authorized  to  act  for 
presenting  that  any  person,  company,  copartnership,  associa 
club,  or  corporation  has  or  have  violated  or  is  violating  the  p 
sions  of  this  Act  by  manufacturing,  offering  for  sale,  keepin] 
sale,  trafficking'  in,  bartering,  exchanging  for  goods,  or  othei 
furnishing  alcoholic  liquor,  shall  request  said  corporation  coi 
or  any  of  his  assistants  duly  authorized  to  act  for  him  to  is= 
warrant,  said  attorney  or  any  of  his  assistants  shall  issue  such 
rant,  in  which  warrant  the  room,  house,  building,  or  other  pla 
which  the  violation  is  alleged  to  have  occurred  or  is  occurring 
be  specifically  described,  and  said  warrant  shall  be  placed  ii 
hands  of  the  captain  or  acting  captain  of  the  police  precini 
which  the  room,  house,  building,  or  other  place  above  refern 
is  located,  commanding  him  to  at  once  thoroughly  search  sai( 
scribed  room,  house,  building,  or  other  place,  and  the  appurtens 
thereof,  and  if  any  such  be  found,  to  take  into  his  possession 
safely  keep,  to  be  produced  as  evidence  when  required,  all  alco 
liquors  and  all  the  means  of  dispensing  the  same,  also  all  the  i 
phernalia  or  part  of  the  paraphernalia  of  a  barroom  or  othe 
coholic  liquor  establishment,  and  any  United  States  internal-i 
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lue  tax  receipt  or  certificate  for  the  manufacture  or  sale  of  alco- 
lolic  liquor  effective  for  the  period  of  time  covering  the  alleged  of- 
ense,  and  forthwith  report  all  the  facts  to  the  corporation  counsel 
if  the  District  of  Columbia,  and  such  alcoholic  liquor  or  the  means 
or  dispensing  same,  or  the  paraphernalia  of  a  barroom  or  other  al- 
oholic  liquor  establishment,  or  any  United  States  internal-revepue 
ax  receipt  or  certificate  for  the  sale  of  alcoholic  liquor  effective  as 
foresaid,  shall  be  prima  facie  evidence  of  the  violation  of  the  pro- 
isions  of  this  Act.  {39  Stat.  1127.) 
See  note  to  {  3421Hu.  ante. 

3421>4g-  (Act  March  3,  1917,  c.  165,  §  11.)     Drinking  or  being 
drunk  in  or  on  streets. 

Any  person  who  shall,  in  the  District  of  Columbia,  in  any  street, 
r  public  or  private  road,  alley,  or  -in  any  public  place  or  building 
r  in  or  upon  any  street  car,  any  other  vehicle  commonly  used  for 
he  transportation  of  passengers,  or  in  or  about  any  depot,  plat- 
arm  or  waiting  station,  drink  any  alcoholic  liquor  of  any  kind,  or 
i  any  person  shall  be  drunk  or  intoxicated  in  any  street,  alley,  or 
ublic  or  private  road  or  in  any  railroad  passenger  train,  street  car, 
r  apy  public  place  or  building,  or  at  any  public  gathering,  or  if 
ny  person  shall  be  drunk  or  intoxicated  and  shall  disturb  the  peace 
f  any  person  anywhere,  he  shall  be  guilty  of  a  misdemeanor,  and 
pon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less 
fian  $10  nor  more  than  $100,  or  by  imprisonment  for  not  less  than 
ve  days  nor  more  than  thirty  days  in  the  workhouse  or  jail  of 
le  District  of  Columbia,  or  by  both  such  fine  and-  imprisonment. 
39  Stat.  1127.) 

See  note  to  |  3421  >4a.  ante. 
3421t4gg.  (Act  March  3,  1917,  c.  165,  §  12.)     Payment  of  special 
taxes  prima  facie  evidence  of  keeping. 

The  payment  of  the  special  tax  required  of  wholesale  or  retail 
quor  dealers  by  the  United  States  by  any  person  or  persons  other 
tian  manufacturers  or  druggists  licensed  under  section  five  of  this 
ict,  within  the  District  of  Columbia,  shall  be  prima  facie  evidence 
liat  such  person  or  persons  are  engaged  in  keeping  and  selling,  of- 
sring  and  exposing  for  sale  alcoholic  liquors  contrary  to  the  pro- 
isions  of  this  Act,  and  a  certificate  from  the  collector  of  internal 
evenue,  his  agents,  clerks,  or  deputies  showing  the  payment  of 
uch  tax,  and  the  name  or  names  of  person  to  whom  issued,  and  the 
ames  of  the  person  or  persons,  if  any,  associated  with  the  per- 
on  to  whom  such  tax  receipt  is  issued,  shall  be  sufficient  evidence 
f  the  payment  of  such  tax  and  of  the  association  of  such  persons 
3r  the  selling  and  keeping,  offering  and  exposing  for  sale  of  liquors 
ontrary  to  the  provisions  of  this  Act  in  all  trials  or  legal  inquiries. 
39  Stat.  1128.) 

See  note  to  t  3421>4b.  ante. 

3421i4h.  (Act  March  3,  1917,  c.  165,  §  13.)     Liquor  nuisances; 
maintenance. 

All  houses,  boathouses,  buildings,  club  rooms,  and  places  of  ev- 
ry  description,  including  drug  stores,  where  alcoholic  liquors  are 
lanufactured,  sold,  vended,  or  furnished  contrary  to  law  (includ- 
ig  those  in  which  clubs,  orders,  or  associations  sell,  barter,  dis- 
ribute,  or  dispense  intoxicating  liquors  to  their  members,  by  any 
leans  or  device  whatever,  as  provided  in  section  eight  of  this  Act) 
hall  be  held,  taken,  and  deemed  .common  and  public  nuisances, 
ind  any  person  who  shall  maintain,  or  shall  aid  or  abet,  or  know- 
'  y  be  associated  with  others  in  maintaining  such  common  and 
ic  nuisance,  shall  be  guilty  of  a  misdemeanor  and  upon  convic- 
thereof  shall  be  subject  to  the  penalties  prescribed  in  section 
Supp.U.S.Coi£P.'19— B3  (833) 
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one  of  this  Act,  and  judgment  shall  be  given  that  such  house,  build- 
ing, or  other  place,  or  any  room  therein,  be  abated  or  closed  up  as 
a  place  for  the  sale  or  keeping  of  such  liquor  contrary  to  law,  as 
the  court  may  determine.     (39  Stat.  1128.) 
See  note  to  §  3421^  a,  ante. 

§  3421i4hh.  (Act  March  3,  1917,  c.  165,  §  14.)  Same;  abatement 
of  and  injunction  against. 
The  United  States  district  attorney  for  the  District  of  Columbia, 
or  any  citizen  of  the  District  of  Columbia,  may  maintain  an  action 
in  equity  in  the  name  of  the  United  States  to  abate  and  perpetually 
enjoin  such  a  nuisance  as  defined  in  the  preceding  section.  The  in- 
junction shall  be  granted  at  the  commencement  of  the  action,  and 
no  bond  shall  be  required.  Any  person  violating  the  terms  of  any 
injunction  granted  in  such  proceedings  shall  be  punished  for  con- 
tempt by  a  fine  of  not  less  than  $100  nor  more  than  $500  and  by 
imprisonment  in  the  District  jail  or  workhouse  for  not  less  than 
thirty  days  nor  more  than  six  months,  in  the  discretion  of  the  court. 
(39  Stat.  1128.) 

See  note  to  |  342114  a,  ante. 

§  3421i4i.  (Act  March  3,  1917,  c.  165,  §  15.)     Restraining  violations 
of  act. 
When  any  violation  of  this  Act  is  threatened,  or  shall  have  oc- 
curred, or  is  occurring,  the  doing  of,  or  the  continuance  or  repeti- 
tion of  the  unlawful  act,  or  any  of  like  kind  by  the  offending  part}' 
may  be  prevented  by  a  writ  of  injunction  out  of  a  court  of  equity 
upon  a  bill  file'd  in  all  respects  as  in  cases  of  liquor  nuisances;  in 
like  manner  the  writ  of  injunction  may  be  employed  to  compel 
obedience  to  any  provision  of  this  Act.     (39  Stat.  1128.) 
See  note  to  §  3421^  a,  ante. 

§  34211/ij.  (Act  March  3,  1917,  c  165,  §  16.)  Liquor  nuisance; 
maintenance  by  tenant. 
If  a  tenant  of  a  building  or  tenement  uses  such  premises,  or  any 
part  thereof,  in  maintaining  a  common  nuisance  as  hereinbefore  de- 
fined, or  knowingly  permits  such  use  by  another,  such  use  shall  ren- 
der void  the  lease  under  which  he  holds,  and  shall  cause  the  right 
of  possession  to  revert  to  the  owner  or  lessor,  who  may,  without 
process  of  law,  make  immediate  entry  upon  the  premises,  or  may 
avail  himself  of  the  remedy  provided  for  the  forcible  detention 
thereof.    (39  Stat.  1128.) 

See  note  to  |  3421^4^1  ante. 

§  34211/ik.  (Act  March  3,  1917,  c.  165,  §  17.)     Same;    permitting 
maintenance. 
Anyone  who  knowingly  permits  any  building  owned  or  leased  by 
him  or  under  his  control,  or  any  part  thereof,  to  be  used  in  main- 
taining a  common  nuisance  hereinbefore  described  in  section  four- 
teen of  this  Act,  after  being  notified  in  writing  of  such  use,  neg- 
lects to  take  all  reasonable  measures  to  eject  therefrom  the  person 
so  using  the  same,  shall  be  deemed  guilty  of  assisting  in  maintain- 
ing such  nuisance.    (39  Stat.  1129.) 
See  note  to  |  3421  ^^  a,  ante. 

§  342114/.   (Act  March  3,  1917,  c.  165,  §  18.)     Property  rights  m 
liquors  illegally  manufactured;    searches  and  seizures. 

That  no  property  rights  of  any  kind  shall  exist  in  alcoholic  liq- 
uors or  beverages  illegally  manufactured,  received,  possessed,  or 
stored  under  this  Act,  and  in  all  such  cases  the  liquors  are  for- 
feited to  the  District  of  Columbia  and  may  be  searched  for  and 
seized  and  ordered  to  be  destroyed  by  the  court  after  a  conviction 
when  such  liquors  have  been  seized  for  use  as  evidence,  or  upon 
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satisfactory  evidence  to  the  court  presented  by  the  corporation 
counsel  that  such  liquors  are  contraband.     (39  Stat.  1129.) 
See  note  to  |  3421^a,  ante. 

§  3421l^m.  (Act  March  3,  1917,  c.  165,  §  19.)  Civil  actions  for 
damages. 
Every  wife,  child,  parent,  guardian,  or  employer,  or  other  per- 
son who  shall  be  injured  in  person  or  property  or  means  of  sup- 
port by  any  intoxicated  person,  or  in  consequence  of  intoxication, 
habitual  or  otherwise,  of  any  person,  such  wife,  child,  parent,  or 
guardian  shall  have  a  right  of  action,  in  his  or  her  own  name, 
against  any  person  who  shall,  by  selling  or  bartering  intoxicating 
liquors,  have  caused  the  intoxication  of  such  person,  for  all  dam- 
ages actually  sustained,  as  well  as  for  exemplary  damages;  and  a 
married  woman  shall  have  the  right  to  bring  suit,  prosecute,  and 
control  the  same,  and  the  amount  recovered  the  same  as  if  unmar- 
ried; and  all  damages  recovered  by  a  minor  under  this  Act  shall 
be  paid  either  to  such  minor  or  to  his  or  her  parents,  guardian,  or 
next  friend,  as  the  court  shall  direct.  (39  Stat.  1129.) 
See  note  to  |  3421%  a,  ante. 

§  3421i^n.  (Act  March  3,  1917,  c.  165,  §  20.)     Intoxication  by  loco- 
motive  engineers,  conductors  or  brakemen,  etc. 
If  any  person  while  in  charge  of  a  locomotive  engine,  or  while 
acting  as  a  conductor  or  brakeman  of  a  car  or  train  of  cars,  or  while 
in  charge  of  any  street  car,  steamboat,  launch,  or  other  water  craft, 
or  while  in  charge  of  or  operating  any  automobile  or  horse  vehicle 
in  the  District  of  Columbia  shall  be  intoxicated,  he  shall  be  guilty 
of  a  misdemeanor,  and  if  convicted  shall  be  punfshed  by  a  fine  of 
nbt  less  than  $25  nor  more  than  $300,  and  in  default  in  payment 
of  said  fine  shall  be  imprisoned  in  the  District  jail  or  workhouse 
for  not  exceeding  three  months,  or  both  fine  and  imprisonment  in 
the  discretion  of  the  court.    (39  Stat.  1129.) 
See  note  to  |  3421%  a,  ante. 

§  3421140.  (Act  March  3,  1917,  c.  165,  §  21.)     Enforcement  o£  act; 
failure;   punishment. 

It  shall  be  the  duty  of  the  Commissioners  of  the  District  of  Co- 
lumbia to  enforce  the  provisions  of  this  Act.  They  shall  detail 
qualified  members  of  the  police  force  to  detect  violations  of  the 
Act,  if  any,  and  to  report  promptly  all  knowledge  or  information 
they  may  have  concerning  such  violations,  together  with  the  names 
of  any  witnesses  by  whom  they  may  be  proven  to  the  corporation 
counsel;  but  it  shall  be  the  duty  of  all  members  of  the  police  force 
to  detect  violations  of  the  Act  and  to  promptly  report  any  infor- 
mation or  knowledge  concerning  the  same  to  the  corporation  coun- 
sel, together  with  the  names  of  witnesses,  by  whom  such  violations 
may  be  proven;  and  the  corporation  counsel  shall  bring  such  al- 
leged violators  of  the  law  to  trial  with  all  due  diligence. 

If  any  such  officer  shall  fail  to  comply  with  the  provisions  of  this 
section,  he  shall  upon  conviction  be  fined  in  any  sum  not  less  than 
$100  nor  more  than  $500;  and  such  conviction  shall  be  a  forfeiture 
of  the  office  held  by  such  person,  and  the  court  before  v/hom  such 
conviction  is  had  shall  in  addition  to  imposition  of  the  fine  afore- 
said order  and  adjudge  the  forfeiture  of  his  said  office.  For  a  fail- 
ure or  neglect  of  official  duty  in  the  enforcement  of  this  Act  any 
official  herein  referred  to  may  be  removed  by  court  action.  (39 
Stat.  1129.) 

See  note  to  {  3421Ua,  ante. 
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§  3421l^p.  (Act  March  3,  1917,  c.  165,  §  22.)     Informations  for  vio- 
lations of  act;   conduct  of  prosecutions. 

Prosecutions  for  violations  of  the  provisions  of  this  Act  shall  be 
on  information  filed  in  the  police  court  by  the  corporation  counsel 
of  the  District  of  Columbia  or  any  of  his  assistants  duly  authorized 
to  act  for  him,  and  said  corporation  counsel  or  his  assistants  shall 
file  such  information  upon  the  presentation  to  him  or  his  assistants 
of  sworn  information  that  the  law  has  been  violated;  and  such 
corporation  counsel  and  his  assistants  shall  have  power  to  admin- 
ister oaths  to  such  informant  or  informants,  and  such  others  as 
present  themselves,  and  anyone  making  a  false  oath  to  any  ma- 
terial fact  shall  be  deemed  guilty  of  perjury  and  subject  to  the 
same  penalties  as  now  provided  by  law  for  such. offense. 

When,  however,  it  appears  to  the  Commissioners  of  the  District 
of  Columbia  that  it  will  be  in  the  interest  of  more  effective  enforce- 
ment of  the  provisions  of  this  Act,  they  may  request  the  United 
States  district  attorney  for  the  District  of  Columbia  to  prosecute 
persons  charged  with  offenses  against  the  law,  and  when  so  re- 
quested by  said  Commissioners  the  said  district  attorney  shall  pro- 
ceed before  the  grand  jury  and  in  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  to  prosecute  such  offenders  in  manner  now  pre- 
scribed by  law  for  the  prosecution  of  persons  charged  with  viola- 
tions of  the  laws  against  crime  in  the  District  of  Columbia.  (39 
Stat.  1129.) 

See  note  to  f  3421%  a,  ante. 

§  3421l^q.  (Act  March  3,  1917,  c.  165,  §  23.)     Partial  invalidity  of 
act 

If  for  any  reason  any  section,  paragraph,  provision,  clause,  or 
part  of  this  Act  shall  be  held  unconstitutional  or  invalid,  that  fact 
shall  not  effect  or  destroy  any  other  section,  paragraph,  provision, 
clause,  or  part  of  the  Act  not  in  and  of  itself  invalid,  but  the  re- 
maining parts  of  sections  shall  be  enforced  without  regard  to  that 
so  invalidated.    (39  Stat.  1130.) 

See  note  to  §  3421%  a,  ante.  ^ 

§  3421i4r.  (Act  March  3,  1917,  c.  165,  §  24.)  Singular  number  in- 
cludes plural. 
In  the  interpretation  of  this  Act  words  of  the  singular  number 
shall  be  deemed  to  include  their  plurals,  and  words  of  the  masculine 
gender  shall  be  deemed  to  include  the  feminine,  as  the  case  may  be. 
(39  Stat.  1130.) 

See  note  to  §  3421^  a,  ante. 

§  342114s.  (Act  March  3,  1917,  c.  165,  §  25.)     Time  of  taking  effect 
of  act;   excise  board  abolished. 

This  Act  "^shall  be  in  full  force  and  effect  on  and  after  the  first 
day  of  November,  nineteen  hundred  and  sixteen,  and  all  laws  and 
parts  of  laws  inconsistent  herewith,  be,  and  they  are,  hereby  re- 
pealed. And  that  the  excise  board  for  the  District  of  Columbia, 
provided  for  and  established  under  the  Act  making  appropriations 
to  provide  for  the  expenses  of  the  government  of  the  District  of 
Columbia  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hun- 
dred and  fourteen,  be,  and  it  is  hereby,  abolished  upon  the  taking 
effect  of  this  Act.     (39  Stat.  1130.) 

See  note  to  {  3421^  a,  ante. 
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CHAPTER  BBB— WOMEN  AN^D  MINOR  EM- 
PLOYES IN  DISTRICT  OF  COLUMBIA 


Sec. 

342114a.  Definitions. 

3421^b.  Minimum  Wage  Board;  ap- 
pointment ;    quorum. 

3421^0.  Seme;  organization;  secre- 
tary. 

3421  ^d.  Same;    testimony  before. 

3421  ^e.  Same;    rules  and  regulations. 

3421  ^f.  Same;    report. 

3421  ^g.  Appropriation. 

3421  V^h.  Minimum  Wage  Board ;  inves- 
tigation of  wages;  employ- 
ers' registers. 

3421%i.  Same;  standards  of  minimum 
wages. 

3421  ^j.  Same;  conferences  to  deter- 
mine minimum  wages. 

3421^k.  Same;  conferences  to  deter- 
mine minimum  wages;  re- 
port and  recommendations. 

3421  ^r  Same;  approval,  etc.,  of  rec- 
ommendations ;    hearings. 


Sec. 

3421  %m.  License  to  work  at  less  than 
minimum  wage. 

3421  ^n.  Minimum  Wage  Board ;  deter- 
mination of  wages  of  minors. 

3421^0.  Conferences  to  determine  min- 
imum wages;  separate  in- 
quiries. 

3421^p.  Minimum  Wage  Board ;  inves- 
tigations as  to  compliance 
with  orders. 

3421  ^q.  Same ;   review  of  decisions  of. 

3421^r.  Violations  of  act;  punish- 
ment. 

3421^s.  Discharge  of  or  discrimina- 
tion against  employes;  pun- 
ishment. 

3421^  t  Violations  of  act  by  oflScer, 
agent,  etc. 

3421 14  u.  Prosecutions. 

3421  %v.  Recovery  of  under  payment  of 
wages. 

3421^  w.  Citation  and  purposes  of  act 


§  3421V2a.  (Act  Sept.  19,  1918,  c.  174,  §  1.)     Definitions. 

The  term  "Board"  means  the  Minitfium  Wage  Board  created  by 
section  two ; 

The  term  "Commissioners"  means  the  Commissioners  of  the 
District  of  Columbia ; 

The  terra  "woman"  includes  only  a  woman  of  eighteen  years  of 
age  or  over ; 

The  term  "minor"  means  a  person  of  either  sex  under  the  age  of 
eighteen  years; 

The  term  "occupation"  includes  a  business,  industry,  trade,  or 
branch  thereof,  but  shall  not  include  domestic  service.  (40  Stat. 
960.) 

This  section,  and  the  22  sections  next  following,  were  an  act  entitled  "An 
act  to  protect  the  lives  and  health  and  morals  of  women  and  minor  workers 
in  the  District  of  Columbia,  and  to  establish  a  Minimum  Wage  Board,  and  de- 
fine its  powers  and  duties,  and  to  provide  for  the  fixing  of  minimum  wages 
for  such  workers,  and  for  other  purposes,"  cited  above. 

§  342lV2b.  (Act  Sept.  19,  1918,  c.  174,  §  2.)  Minimum  Wage 
Board;   appointment;   quorum. 

There  is  hereby  created  a  Board  to  be  known  as  the  "Minimum 
Wage  Board,"  to  be  composed  of  three  members  to  be  appointed 
by  the  Commissioners  of  the  District  of  Columbia.  As  far  as  prac- 
ticable, the  members  shall  be  so  chosen  that  one  will  be  representa- 
tive of  employees,  one  representative  of  employers,  and  one  repre- 
senting the  public. 

The  Commissioners  shall  make  their  first  appointments  hereun- 
der within  thirty  days  after  this  Act  takes  effect,  and  shall  desig- 
nate one  of  the  three  members  first  appointed  to  hold  office  until 
January  first,  nineteen  hundred  and  nineteen;  one  to  hold  office 
until  January  first,  nineteen  hundred  and  twenty ;  and  one  to  hold 
office  until  January  first,  nineteen  hundred  and  twenty-one.  On  or 
before  the  first  day  of  January  of  each  year,  beginning  with  the 
year  nineteep  hundred  and  nineteen,  the  Commissioners  shall  ap- 
point a  member  to  succeed  the  member  whose  term  expires  on  such 
first  day  of  January,  and  such  new  appointee  shall  hold  office  for  the 
term  of  three  years  from  such  first  day  of  January.    Each  member 
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shall  hold  office  until  his  successor  is  appointed  and  has  qualified; 
and  any  vacancy  that  may  occur  in  the  membership  of  the  Board 
shall  be  filled  by  appointment  by  the  Commissioners  for  the  unex- 
pired portion  of  the  term. 

A  majority  of  the  members  shall  constitute  a  quorum  to  transact 
business,  and  the  act  or  decision  of  such  a  majority  shall  be  deemed 
the  act  or  decision  of  the  Board;  and  no  vacancy  shall  impair  the 
right  of  the  remaining  members  to  exercise  all  the  powers  of  the 
Board.     (40  Stat.  961.) 

See  note  to  §  3421.%a. 

§  342IV2C.  (Act  Sept.  19,  1918,  c.  174,  §  3.)  Same;  organization; 
secretary. 
The  first  members  appointed  shall,  within  twenty  days  after  their 
appointment,  meet  and  organize  the  Board  by  electing  one  of  their 
number  as  chairman  and  by  choosing  a  secretary,  who  shall  not  be 
a  member  of  the  Board ;  and  on  or  before  the  tenth  day  of  January 
of  each  year  thereafter  the  Board  shall  elect  a  chairman  and  choose 
a  secretary  for  the  ensuing  year.  The  chairman  and  the  secretary 
shall  each  hold  office  until  his  successor  is  elected  or  chosen;  but 
the  Board  may  at  any  time  remove  the  secretary.  The  secretary 
shall  perform  such  duties  as  may  be  prescribed  and  receive  such 
salary,  not  in  excess  of  $2,500  per  annum,  as  may  be  fixed  by  the 
Board.  None  of  the  members  shall  receive  any  salary  as  such. 
The  Board  shall  have  power  to  employ  agents  and  such  other  as- 
sistants as  may  be  necessary  for  the  proper  performance  of  its  du- 
ties :  Provided,  That  until  further  authorization  by  Congress,  the 
sum  which  it  mav  expend,  including  the  salarv  of  the  secretary, 
•shall  not  exceed  the  sum  of  $5,000.     (40  Stat.  961.) 

Sefe  note  to  §  3421  %a. 

§  3421  Vad.  (Act  Sept.  19,  1918,  c.  174,  §  4.)     Same;   testimony  be- 
fore. 

At  any  public  hearing  held  by  the  Board  any  person  interested 
in  the  matter  being  investigated  may  appear  and  testify.  Any 
member  of  the  Board  shall  have  power  to  administer  oaths  and  the 
Board  may  require  by  subpoena  the  attendance  and  testimony  of 
witnesses,  the  production  of  all  books,  registers  and  other  evidence 
relative  to  any  matters  under  investigation,  at  any  such  public  hear- 
ing or  at  any  session  of  any  conference  held  as  hereinafter  provided. 
In  case  of  disobedience  to  a  subpoena  the  Board  may  invoke  the  aid 
of  the  Supreme  Court  of  the  District  of  Columbia  in  requiring  the 
attendance  and  testimony  of  witnesses  and  the  production  of  docu- 
mentary evidence.  In  case  of  contumacy  or  refusal  to  obey  a  sub- 
poena the  court  may  issue  an  order  requiring  appearance  before  the 
Board,  the  production  of  documentary  evidence,  and  the  giving  of 
evidence  touching  the  matter  in  question,  and  any  failure  to  obey 
such  order  of  the  court  may  be  punished  by  such  court  as  a  con- 
tempt thereof.     (40  Stat.  961.) 

See  note  to  {  3421%a. 

§  342iy5>e.  (Act  Sept.  19,  1918,  c.  174,  §  5.)  Same;  rules  and  reg- 
ulations. 
The  Board  is  hereby  authorized  and  empowered  to  make  Tixks 
and  regulations  for  the  carrying  into  effect  of  this  Act,  including 
rules  and  regulations  for  the  selection  of  members  of  the  ccnfer- 
ences  hereinafter  provided  for  and  the  mode  of  procedure  thereof. 
(40  Stat.  962.) 

See  note  to  i  3421^eu 
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§  34211/2**.  (Act  Sept.  19,  1918,  c.  174,  §  6.)     Same;  report. 

The  Board  shall,  on  or  before  the  first  day  of  January  of  the  year 
nineteen  hundred  and  nineteen,  and  of  each  year  thereafter,  make  a 
report  to  the  Commissioners  of  its  work  and  the  proceedings  under 
this  Act.    (40  Stat.  962.) 

See  note  to  §  3421  i^a. 

§  342iy2g.  (Act  Sept.  19,  1918,  c.  174,  §  7.)     Appropriation. 

There  is  hereby  authorized  to  be  appropriated,  out  of  the  reve- 
nues of  the  District  of  Columbia,  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  nineteen,  the  sum  of  $5,000,  or  so 
much  thereof  as  may  be  necessary,  to  carry  into  effect  the  provi- 
sions of  this  Act.  *  (40  Stat.  962.)  ^ 

See  note  to  §  3421^a. 

§   342lV2h.  (Act  Sept.   19,   1918,  c.  174,  §  8.)     Minimum  Wage 
Board;   investigation  of  wages;   employers'  registers. 

The  Board  shall  have  full  power  and  authority:  (1),  To  investi- 
gate and  ascertain  the  wages  of  women  and  minors  in  the  different 
occupations  in  which  tliey  are  employed  in  the  District  of  Colum- 
bia ;  (2),  to  examine,  through  any  member  or  authorized  represent- 
ative, any  book,  pay  roll  or  other  record  of  any  employer  of  women 
or  minors  that  in  any  way  appertains  to  or  has  a  bearing  upon  the 
question  of  wages  of  any  such  women  or  minors;  and  (3),  to  re- 
quire from  such  employer  full  and  true  statements  of  the  wages 
paid  to  all  women  and  minors  in  his  employment. 

Every  employer  shall  keep  a  register  of  the  names  of  the  women 
and  minors  employed  by  him  in  any  occupation  in  the  District  of 
Columbia,  of  the  hours  worked  by  each,  and  of  all  payments  made 
to  each,  whether  paid  by  the  time  or  by  the  piece ;  and  shall,  on  re- 
quest, permit  any  member  or  authorized  representative  of  the 
Board  to  examine  such  register. 

To  assist  the  Board  in  carrying  out  this  Act  the  Commissioners 
shall  at  all  times  give  it  any  information  or  statistics  in  their  pos- 
session under  the  Act  of  Congress  approved  February  twenty- 
fourth,  nineteen  hundred  and  fourteen,  entitled  "An  Act  to  regulate 
the  hours  of  employment  and  safeguard  the  health  of  females  em- 
ployed in  the  District  of  Columbia."  (Public,  numbered  sixty,  Six- 
ty-third Congress.)  (40  Stat.  962.) 
See  note  to  §  3421  %a. 

§  34211/2!.  (Act  Sept.  19,  1918,  c.  174,  §  9.)     Same;    standards  of 
minimum  wages. 

The  Board  is  hereby  authorized  and  empowered  to  ascertain  and 
declare,  in  the  manner  hereinafter  provided,  the  following  things: 
(a).  Standards  of  minimum  wages  for  women  in  any  occupation 
within  the  District  of  Columbia,  and  what  wages  are  inadequate  to 
supply  the  necessary  cost  of  living  to  any  such  women  workers  to 
maintain  them  in  good  health  and  to  protect  their  morals;  and  (b), 
standards  of  minimum  wages  for  minors  in  any  occupation  within 
the  District  of  Columbia,  and  what  wages  are  unreasonably  low 
for  any  such  minor  workers.  (40  Stat.  962.) 
See  note  to  {  3421  i^a. 

§  3421V2J-  (Act  Sept.  19,  1918,  c.  174,  §  10.)  Same;  conferences 
to  determine  minimimi  wages. 
If,  after  investigation,  the  Board  is  of  opinion  that  any  substan- 
tial number  of  women  workers  in  any  occupation  are  receiving 
wages  inadequate  ^to  supply  them  with  the  necessary  cost  of  living 
and  maintain  them  in  health  and  protect  their  morals,  it  may  call 
and  convene  a  conference  for  the  purpose  and  with  the  powers  of 
considering  and  inquiring  into  and  reporting  on  the  subject  inves- 
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tigated  by  the  Board  and  submitted  by  it  to  such  conference.  The 
conference  shall  be  composed  of  hot  more  than  three  representa- 
tives of  the  employers  in  such  occupation,  of  an  equal  number  of 
representatives  of  the  employees  in  such  occupation,  of  not  more 
than  three  disinterested  persons  representing  the  public,  and  of  one 
or  more  members  of  the  Board.  The  Board  shall  name  and  appoint 
all  the  members  of  the  conference  and  designate  the  chairman 
thereof.  Two-thirds  of  the  members  of  the  conference  shall  consti- 
tute a  quorum,  and  the  decision  or  recommendation  or  report  of  the 
conference  on  any  subject  submitted  shall  require  a  vote  of  not  less 
than  a  majority  of  all  its  members. 

The  Board  shall  present  to  the  conference  all  the  information  and 
evidence  in  its  possession  or  control  relating  to  the  subject  cf  the 
inquiry  by  the  conference,  and  shall  cause  to  be  brought  befo  re  the 
conference  any  witnesses  whose  testimony  the  Board  deems  ma- 
terial.    (40  Stat.  962.) 

See  note  to  §  3421  %a. 

§  342lV2k.  (Act  Sept.  19,  1918,  c.  174,  §  11.)  Same;  conferences 
to  determine  minimum  wages ;  report  and  recommendations. 

After  completing  its  consideration  of  and  inquiry  into  the  subject 
submitted  to  it  by  the  Board,  the  conference  shj^ll  make  and  trans- 
mit to  the  Board  a  report  containing  its  findings  and  recommenda- 
tions on  such  subject,  including  recommendations  as  to  standards 
of  minimum  wages  for  women  workers  in  the  occupation  under  in- 
quiry and  as  to  what  wages  are  inadequate  to  supply  the  necessary 
cost  of  living  to  women  workers  in  such  occupation  and  to  maintain 
them  in  health  and  to  protect  their  morals. 

In  its  recommendations  on  a  question  of  wages  the  conference  (1) 
shall,  where  it  appears  that  any  substantial  number  of  women 
workers  in  the  occupation  under  inquiry  are  being  paid  by  piece 
rates  as  distinguished  from  time  rate,  recommend  minimum  piece 
rates  as  well  as  minimum  time  rate  and  recommend  such  minimum 
piece  rates  as  will,  in  its  judgment,  be  adequate  to  supply  the  neces- 
sary cost  of  living  to  women  workers  in  such  occupation  of  average 
ordinary  ability  and  to  maintain  them  in  health  and  protect  their 
morals ;  and  (2)  shall,  when  it  appears  proper  or  necessary,  recom- 
mend suitable  minimum  wages  for  learners  and  apprentices  in  such 
occupation  and  the  maximum  length  of  time  any  woman  worker 
may  be  kept  at  such  wages  as  a  learner  or  apprentice,  which  wages 
shall  be  less  than  the  regular  minimum  wages  recommended  for  the 
regular  women  workers  in  such  occupation.     (40  Stat.  963.) 

See  note  to  §  3421  %a. 

§  3421  Vy.  (Act  Sept.  19,  1918,  c.  174,  §  12.)  Same;  approval, 
etc.,  of  recommendations ;  hearings. 

Upon  receipt  of  any  report  from  any  conference,  the  Board  shall 
consider  and  review  the  recommendations,  and  may  approve  or 
disapprove  any  or  all  of  such  recommendations,  and  may  resubmit 
to  the  same  conference,  or  a  new  conference,  any  subject  covered 
by  any  recommendations  so  disapproved. 

If  the  Board  approves  any  recommendations  contained  in  any 
report  from  any  conference,  it  shall  publish  a  notice,  once  a  week, 
for  four  successive  weeks  in  a  newspaper  of  general  circulation 
printed  in  the  District  of  Columbia,  that  it  will,  on  a  date  and  at  a 
place  named  in  the  notice,  hold  a  public  hearing  at  which  all  per- 
sons in  favor  of  or  opposed  to  such  recommendations  will  be  heard. 

After  such  hearing  the  Board  may,  in  its  discretion,  make  and 
render  such  an  order  as  may  be  proper  or  necessary  to  adopt  such 
recommendations  and  carry  them  into  effect,  requiring  all  employ- 
ers in  the  occupation  affected  thereby  to  observe  and  comply  with 
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such  order.  Such  order  shall  become  effective  sixty  days  after  it  is 
made.  After  such  order  becomes  effective,  and  while  it  is  effective, 
it  shall  be  unlawful  for  any  employer  to  violate  or  disregard  any 
of  its  terms  or  provisions,  or  to  employ  any  woman  worker  in  any 
occupation  covered  by  such  order  at  lower  wages  than  are  author- 
ized or  permitted  therein. 

The  Board  shall,  as  far  as  is  practicable,  mail  a  copy  of  such  order 
to  every  employer  affected  thereby.;  and  every  employer  affected 
by  any  such  order  shall  keep  a  copy  thereof  posted  in  a  conspicuous 
place  in  each  room  in  his  establishment  in  which  women  workers 
are  employed.    (40  Stat.  963.) 

See  note  to  §  3421%a. 

§  34211/2^1.  (Act  Sept.  19,  1918,  c.  174,  §  13.)  License  to  work  at 
less  than  minimum  wage. 
For  any  occupation  in  which  only  a  minimum  time-rate  wage  has 
been  established,  the  Board  may  issue  to  a  woman  whose  earning 
capacity  has  been  impaired  by  age  or  otherwise,  a  special  license 
authorizing  her  employment  at  such  wage  less  than  such  minimum 
time-rate  wage  as  shall  be  fixed  by  the  Board  and  stated  in  the  li- 
cense.   (40  Stat.  963.) 

See  note  to  f  3421^a. 

§  3421V2n-  (Act  Sept  19,  1918,  c.  174,  §  14.)     Minimum  Wage 
Board ;  determination  of  wages  of  minors. 
The  Board  may  at  any  time  inquire  into  wages  of  minors  em- 
ployed in  any  occupation  in  the  District  of  Columbia,  and  determine 
suitable  wages  for  them.    When  the  Board  has  made  such  determi- 
nation it  may  make  such  an  order  as  may  be  proper  or  necessary 
to  carry  such  determination  into  effect.    Such  order  shall  become 
effective  sixty  days  after  it  is  made ;  and  after  such  order  becomes 
effective  and  while  it  is  effective  it  shall  be  unlawful  for  any  em- 
ployer in  such  occupation  to  employ  a  n\inor  at  less  wages  than 
are  specified  or  required  in  or  by*  such  order.     (40  Stat.  963.) 
See  note  to  f  3421%a. 

§  342IV20.  (Act  Sept.  19,  1918,  c.  174,  §  15.)     Conferences  to  de- 
termine minimum  wages;    separate  inquiries. 
Any  conference  may  make  a  separate  inquiry  into  and  report  on 
any  branch  of  any  occupation,  and  the  Board  may  make  a  separate 
order  affecting  any  branch  of  any  occupation.     (40  Stat.  9M.) 
See  note  to  f  3421  i^a. 

§  3421V2P.  (Act  Sept.  19,  1918,  c.  174,  §  16.)  Minimum  Wage 
Board;  investigations  as  to  compliance  with  orders. 
The  Board  shall  from  time  to  time  investigate  and  ascertain 
whether  or  not  employers  in  the  District  of  Columbia  are  observ- 
ing and  complying  with  its  orders,  and  shall  report  to  the  corpora- 
tion counsel  of  the  District  of  Columbia  all  violations  of  this  Act. 
(40  Stat.  964.) 

See  note  to  §  3421%a. 

§  342iy2q.  (Act  Sept.  19,  1918,  c.  174,  §  17.)     Same;    review  of 
decisions  of. 

All  questions  of  fact  arising  under  the  foregoing  provisions  of 
this  Act  shall,  except  as  otherwise  herein  provided,  be  determined 
by  the  Board,  and  there  shall  be  no  appeal  from  the  decision  of  the 
Board  on  any  such  question  of  fact;  but  there  shall  be  a  right  of 
appeal  from  the  Board  to  the  Supreme  Court  of  the  District  of  Co- 
lumbia from  any  ruling  or  holding  on  a  question  of  law  included 
or  embodied  in  any  decision  or  order  of  the  Board;  and,  on  the 
same  question  of  law,  from  such  court  to  the  Court  of  Appeals  of 
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the  District  of  Columbia.    In  all  such  appeals  the  corporation  coun- 
sel shall  appear  for  and  represent  the  Board.     (40  Stat.  964.) 

See  note  to  §  3421%a. 

§  3421V2r.  (Act  Sept  19,  1918,  c.  174,  §  18.)  Violations  of  act; 
punishment. 
Whoever  violates  this  Act,  whether  an  employer  or  his  agent,  or 
the  director,  officer,  or  agent  of  any  corporation,  shall  be  deemed 
guilty  of  a  misdemeanor;  and.  upon  conviction  thereof,  shall  be 
punished  by  a  fine  of  not  less  than  $25  nor  more  than  $100,  or  by  im- 
prisonment not  less  than  ten  days  nor  more  than  three  months,  or 
by  both  such  fine  and  imprisonment.    (40  Stat.  964.) 

See  note  to  §  3421%a. 

§  342IV2S.  (Act  Sept.  19,  1918,  c.  174,  §  19.)     Discharge  of  or  dis- 
crimination  against  employes;   punishment. 

Any  employer  and  his  agent,  or  the  director,  officer,  or  agent  oi 
any  corporation,  who  discharges  or  in  any  other  manner  discrimi- 
nates against  any  employee  because  such  employee  has  served  or  is 
about  to  serve  on  any  conference,  or  has  testified  or  is  about  to 
testify,  or  because  such  employer  believes  that  said  employee  may 
serve  on  any  conference  or  may  testify  in  any  investigation  or  pro- 
ceedings under  or  relative  to  this  Act,  shall  be  deemed  guilty  of  a 
misdemeanor ;  and,  upon  conviction  thereof,  shall  be  punished  by  a 
fine  of  not  less  than  $25  nor  more  than  $100.  (40  Stat.  964.) 
See  note  to  §  3421  Vj  a. 

§  3421V2t.  (Act  Sept.  19,  1918,  c.  174,  §  20.)  Violations  of  act  by 
officer,  agent,  etc. 
Any  act  which,  if  done  or  omitted  to  be  done  by  any  agent  or 
officer  or  director  acting  for  such  employer,  would  constitute  a-  vio- 
lation of  this  Act,  shall  also  be  held  to  be  a  violation  by  the  em- 
ployer and  subject  such  employer  to  the  liability  provided  for  by 
this  Act.     (40  Stat.  964.) 

See  note  to  §  3421  i^a. 

§  342iy2U.  (Act  Sept.  19,  1918,  c.  174,  §  21.)     Prosecutions. 

Prosecutions  for  violations  of  this  Act  shall  be  on  inform  SLtion 
filed  in  the  police  court  of  the  District  of  Columbia  by  the  corpora- 
tion counsel.     (40  Stat.  964.) 

See  note  to  §  3421%a. 

§  342iy2V.  (Act  Sept.  19,  1918,  c.  174,  §  22.)  Recovery  of  iJ.ndcr 
pajonent  of  wages. 
If  any  woman  worker  is  paid  by  her  employer  less  than  ^^ 
minimum  wage  to  which  she  is  entitled  under  or  by  virtue  of  ^" 
order  of  the  Board,  she  may  recover  in  a  civil  action  the  full  ainount 
of  such  minimum  wage,  less  any  amount  actually  paid  to  her  by  ^^^ 
employer, 'together  with  such  reasonable  attorney's  fees  as  T^'^y 
be  allowed  by  the  court;  and  any  agreement  for  her  to  work  for  Ic^ 
than  such  minimum  wage  shall  be  no  defense  to  such  action.  i'^ 
Stat.  964.) 

See  note  to  §  3421%a. 

§  342IV2W.  (Act  Sept.  19,  1918,  c.  174,  §  23.)     Citation  and   pur- 
poses of  act. 

This  Act  shall  be  known  as  the  ''District  of  Columbia  minimum- 
wage  law."  ,The  purposes  of  the  Act  are  to  protect  the  women  and 
minors  of  the  District  from  conditions  detrimental  to  their  health 
and  morals,  resulting  from  wages  which  are  inadequate  to  maintain 
decent  standards  of  living;  and  the  Act  in  each  of  its  provi^i<^^^ 
and  in  its  entirety  shall  be  interpreted  to  effectuate  these  purpo^^^' 
(40  Stat.  964.) 

See  note  to  $  3421^8. 
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§  3424.  (R.  S.  §  1838.)     Assent  of  States  to  purchase  of  lands. 

OKLAHOMA  ENABLING  ACT 

§  1.  The  inhabitants  of  all  that  part  of  the  area  of  the  United  States  now 
constituting  the  Territory  of  Oklahoma  and  the  Indian  Territory,  as  at  present 
described,  may  adopt  a  constitution  and  become  the  State  of  Oklahoma,  as 
hereinafter  provided:  Provided,  That  nothing  contained  in  the  said  constitu- 
tion shall  be  construed  to  limit  or  impair  the  rights  of  person  or  property  per- 
taining to  the  Indians  of  said  Territories  (so  long  as  such  rights  shall  remain 
unextinguished)  or  to  limit  or  aflfect  the  authority  of  the  Government  of  the 
United  States  to  make  any  law  or  regulation  respecting  such  Indians,  their 
lands,  property,  or  other  rights  by  treaties,  agreement,  law,  or  otherwise,  which 
it  would  have  been  competent  to  make  if  this  Act  had  never  been  passed.  (June 
16,  1906,  c.  3335,  §  1,  34  Stat.  267.) 

§  2.  (Related  to  an  election  for  selecting  delegates  to  the  constitutional  con- 
vention, and  the  temporary  seat  of  government.     Omitted.) 

§  3.  The  delegates  to  the  convention  thus  elected  shall  meet  at  the  seat  of 
government  of  said  Oklahoma  Territory  on  the  second  Tuesday  after  their 
election,  excluding  the  day  of  election  in  case  such  day  shall  be  Tuesday,  but 
they  shall  not  receive  compensation  for  more  than  sixty  days  of  service,  and, 
after  organization,  shall  declare,  on  behalf  of  the  people  of  said  proposed  State, 
that  they  adopt  the  Constitution  of  the  United  States;  whereupon  the  said 
convention  shall,  and  is  hereby  authorized  to,  form  a  constitution  and  State 
government  for  said  proposed  State.  The  constitution  shall  be  republican  in 
form,  and  make  no  distinction  in  civil  or  political  rights  on  account  of  race  or 
color,  and  shall  not  be  repugnant  to  the  Constitution  pf  the  United  States  and 
the  principles  of  the  Declaration  of  Independence.  And  said  convention  shall 
provide  in  said  constitution — 

First.  That  perfect  toleration  of  religious  sentiment  shall  be  secured,  and 
that  no  inhabitant  of  said  State  shall  ever  be  molested  in  person  or  property 
on  account  of  his  or  her  mode  of  religious  worship,  and  that  polygamous  or 
plural  marriages  are  forever  prohibited. 

Second.  That  the  manufacture,  sale,  barter,  giving  away,  or  otherwise  fur- 
nishing, except  as  hereinafter  provided,  of  intoxicating  liquors  within  those 
parts  of  said  State  now  known  as  the  Indian  Territory  and  the  Osage  Indian 
Reservation  and  ^vnthin  any  other  parts  of  said  State  which  existed  as  Indian 
reservations  on  the  first  day  of  January,  nineteen  hundred  and  six,  is  pro- 
hibited for  a  period  of  twenty-one  years  from  the  date  of  the  admission  of 
said  State  into  the  Union,  and  thereafter  until  the  people  of  said  State  shall 
otherwise  provide  by  amendment  of  said  constitution  and  proper  State  legis- 
lation. Any  person,  individual  or  corporate,  who  shall  manufacture,  sell,  bar- 
ter, give  away,  or  otherwise  furnish  any  intoxicating  liquor  of  any  kind,  in- 
cluding beer,  ale,  and  wine,  contrary  to  the  provisions  of  this  section,  or  who* 
shall,  within  the  above-described  portions  of  said  State,  advertise  for  sale  or 
solicit  the  purchase  of  any  such  liquors,  or  who  shall  ship  or  in  any  way  con- 
vey such  liquors  from  other  parts  of  said  State  into  the  portions  heroinbeforo 
described,  shall  be  punished,  on  conviction  thereof,  by  fine  not  less  than  fifty 
dollars  and  by  imprisonment  not  less  than  thirty  days  for  each  offense:  Pro- 
vided, That  the  legislature  may  provide  by  law  for  one  agency  under  the  super- 
vision of  said  State  in  each  incorporated  town  of  not  less  than  two  thousand 
population  in  the  portions  of  said  State  hereinbefore  described;  and  if  there  be 
no  incorporated  town  of  two  thousand  population  in  any  county  in  said  por- 
tions of  said  State,  such  county  shall  be  entitled  to  have  one  such  agency,  for 
the  sale  of  such  liquors  for  medicinal  purposes ;  and  for  the  sale,  for  industrial 
purposes,  of  alcohol  which  shall  have  been  denaturizcd  by  some  process  ap^ 
proved  by  the  United  States  Commissioner  of  Internal  Revenue ;  and  for  the 
sale  of  alcohol  for  scientific  purposes  to  such  scientific  institutions,  universi- 
ties, and  colleges  as  are  authorized  to  procure  the  same  free  of  tax  under  the 
laws  of  the  United  States;  and  for  the  sale  of  such  liquors  to  any  apothecary 
who  shall  have  executed  an  approved  bond,  in  a  sum  not  less  than  one  thou- 
sand dollars,  conditioned  that  none  of  such  liquors  shall  be  used  or  disposed 
of  for  any  purpose  other  than  in  the  compounding  of  prescriptions  or  other 
medicines,  the  sale  of  which  would  not  subject  him  to  the  payment  of  the 
special  tax  required  of  liquor  dealers  by  the  United  States,  and  the  payment 
of  such  special  tax  by  any  person  within  the  parts  of  said  State  heroinalwve 
defined  shall  constitute  prima  facie  evidence  of  his  intention  to  violate  the 
provisions  of  this  section.  No  sale  shall  be  made  except  upon  *  the  sworn 
statement  of  the  applicant  in  writing  setting  forth  the  purpose  for  which  the 
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liquor  is  to  be  used,  and  no  sale  shall  be  made  for  medidnal  purposes  except 
sales  to  apothecaries  as  hereinabove  provided  unless  such  statement  shall  be 
accompanied  by  a  bona  fide  prescription  signed  by  a  regular  practicing  physi- 
cian, which  prescription  shall  not  be  filled  more  than  once.    Each  sale  shall  be 
duly  registered,  and  the  register  thereof,  together  with  the  affidavits  and  pre- 
scriptions pertaining  thereto,  shall  be  open  to  inspection  by  any  officer  or  citi- 
zen of  said  State  at  all  times  during  business  hours.     Any  person  who  shall 
knowingly  make  a  false  affidavit  for  the  purpose  aforesaid  shall  be  deemed 
guilty  of  perjury.    Any  physician  who  shall  prescribe  any  such  liquor,  except 
for  treatment  of  disease  which  after  his  own  personal  diagnosis  he  shall  deem 
to  require  such  treatment,  shall,  upon  conviction  thereof,  be  punished  for  each 
offense  by  fine  of  not  less  than  two  hundred  dollars  or  by  imprisonment  for 
not  less  than  thirty  days,  or  by  both  such  fine  and  imprisonment;    and  any 
person  connected  with  any  such  agency  who  shall  be  convicted  of  making  any 
sale  or  other  disposition  of  liquor  contrary  to  these  provisions  shall  be  pun- 
ished by  imprisonment  for  not  less  than  one  year  and  one  day.     Upon  the 
admission  of  said  State  into  the  Union  these  provisions  shall  be  immediately 
enforceable  in  the  courts  of  said  State. 

Third.  That  the  people  inhabiting  said  proposed  State  do  agree  and  de- 
clare that  they  forever  disclaim  all  right  and  title  in  or  to  any  unappropriated 
public  lands  lying  within  the  boundaries  thereof,  and  to  all  lands  lying  with- 
in said  limits  owned  or  held  by  any  Indian,  tribe,  or  nation ;  and  that  until 
the  title  to  any  such  public  land  shall  have  been  extinguished  by  the  United 
States,  the  same  shall  be  and  remain  subject  to  the  jurisdiction,  disposal,  and 
control  of  the  United  States.  That  land  belonging  to  citizens  of  the  United 
States  residing  without  the  limits  of  said  State  shall  never  be  taxed  at  a 
higher  rate  than  the  land  belonging  to  residents  thereof:  that  no  taxes  shall 
be  imposed  by  the  State  on  lands  or  property  belongring  to  or  whidi  may 
liereafter  be  purchased  by  the  United  States  or  reserved  for  its  use. 

Fourth.  That  the  debts  and  liabilities  of  said  Territory  of  Oklahoma  shall  be 
assumed  and  paid  by. said  State. 

Fifth.  That  provisions  shall  be  made  for  the  establishment  and  mainte- 
nance of  a  system  of  public  schools,  which  shall  be  open  to  all  the  children  of 
said  State  and  free  from  sectarian  control;  and  said  schools  shall  always  be 
conducted  in  English:  Provided,  That  nothing  herein  shall  preclude  the  teach- 
ing of  other  languages  in  said  public  schools:  And,  provided,  further.  That  this 
shall  not  be  construed  to  prevent  the  establishment  and  maintenance  of  sepa- 
rate schools  for  white  and  colored  children. 

Sixth.  That  said  State  shall  never  enact  any  law  restricting  or  abridging 
the  right  of  suffrage  on  account  of  race,  color,  or  previous  condition  of  servi- 
tude.   (June  16,  1906,  c.  3335,  §  3,  34  Stat.  269.) 

§  4.  (Related  to  the  election  to  adopt  the  constitution  to  be  submitted  there- 
at, the  proclamation  of  the  result  thereof,  and  the  proclamation  admitting 
Oklahoma  as  a  state.    Omitted.) 

§  5.  (Made  an  appropriation  for  the  expenses  of  the  election  to  elect  dele- 
gates to  the  constitutional  convention  and  the  election  to  determine  the  adop- 
tion of  the  Constitution.     Omitted.) 

$  6.    (Related  to  the  representation  of  Oklahoma  in  Congress.     Omitted.) 

§  7.  Upon  the  admission  of  the  State  into  the  Union  sections  numbered  six- 
teen and  thirty-six,  in  every  township  in  Oklahoma  Territory,  and  all  indem- 
nity lands  heretofore  selected  in  lieu  thereof,  are  hereby  granted  to  the  State 
for  the  use  and  benefit  of  the  common  schoola:  Provided,  That  sections  six- 
teen and  thirty-six  embraced  in  permanent  reservations  for  national  purposes 
shall  not  at  any  time  be  subject  to  the  grant  nor  the  indemnity  provisions  of 
this  Act,  nor  shall  any  lands  embraced  in  Indian,  military,  or  other  reserva- 
tions of  any  character,  nor  shall  land  owned  by  Indian  tribes  or  individual 
members  of  any  tribe  be  subjected  to  the  grants  or  to  the  indemnity  provi- 
sions of  this 'Act  until  the  reservation  shall  have  been  extinguished  and  such 
lands  be  restored  to  and  become  a  part  of  the  public  domain;  Provided.  That 
there  is  sufficient  untaken  public  land  within  said  State  to  cover  this  grant" 
And  provided,  That  in  case  any  of  the  lands  herein  granted  to  the  State  of 
Oklahoma  have  heretofore  been  confirmed  to  the  Territory  of  Oklahoma  for 
the  purposes  specified  in  this  Act,  the  amount  so  confirmed  shall  be  deducted 
from  the  quantity  specified  in  this  Act. 

There  is  hereby  appropriated,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  the  sum  of  five  million  dollars  for  the  use  and  benefit  of 
the  common  schools  of  said  State  in  lieu  of  sections  sixteen  and  thirty-six, 
and  other  lands  of  the  Indian  Territory.  Said  appropriation  shall  be  paid  by 
the  Treasurer  of  the  United  States  at  such  time  and  to  such  person  or  persons 
as  may  be  authorized  by  said  State  to  receive  the  same  under  laws  to  be  en- 
acted by  said  State,  and  until  said  State  shall  enact  such  laws  said  appropria- 
tion shall  not  be  paid,  but  said  State  shall  be  allowed  interest  thereon  at  the 
rate  of  three  per  centum  per  annum,  which  shall  be  paid  to  said  State  for  the 
use  and  benefit  of  its  pubUc  schools.    Said  appropriation  of  five  million  dollars 
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shall  be  held  and  invested  by  said  State,  in  trust,  for  the  use  and  benefit  of 
said  schools,  and  the  interest  thereon  shall  be  used  exclusively  in  the  support 
and  maintenance  of  said  schools:  Provided,  That  nothing  in  this  Act  contain- 
ed shall  repeal  or  affect  any  Act  of  Congress  relating  to  the  Sulphur  Springs 
Reservation  as  now  defined  or  as  may  be  hereafter  defined  or  extended,  or 
the  power  of  the  United  States  over  it  or  any  other  lands  embraced  in  the 
State  hereafter  set  aside  by  Congress  as  a  national  park,  game  preserve,  or 
for  the  preservation  of  objects  of  archseological  or  ethnological  interest;  and 
nothing  contained  in  this  Act  shall  interfere  with  the  risrhts  and  ownership 
of  the  United  States  in  any  land  hereafter  set  aside  by  Congress  as  national 
park,  game  preserve,  or  other  reservation,  or  in  the  said  Sulphur  Springs 
Reservation,  as  it  now  is  or  may  be  hereafter  defined  or  extended  by  law; 
but  exclusive  legislation,  >  in  all  cases  whatsoever,  shall  be  exercised  by  the 
United  States,  which  shall  have  exclusive  control  and  jurisdiction  over  the 
same ;  but  nothing  in  this  proviso  contained  shall  be  construed  to  prevent  the 
service  within  said  Sulphur  Springs  Reservation  or  national  parks,  game  pre- 
serves, and  other  reservations  hereafter  established  by  law,  of  civil  and  crimi- 
nal processes  lawfully  issued  by  the  authority  of  said  State,  and  said  State 
shall  not  be  entitled  to  select  indemnity  school  lands  for  the  thirteenth,  six- 
teenth, thirty-third,  and  thirty-sixth  sections  that  may  be  embraced  within  the 
metes  and  bounds  of  the  national  paric,  game  preserve,  and  other  reservation' 
or  the  said  Sulphur  Springs  Reservation,  as  now  defined  or  may  be  hereafter 
defined.    (June  16,  1906,  c.  3335,  f  7,  34  Stat.  272.) 

f  8.  Section  thirteen  in  the  Cherokee  Outlet,  the  Tonkawa  Indian  Reser- 
vation, and  the  Pawnee  Indian  Reservation,  reserved  by  the  President  of  the 
United  States  by  proclamation  issued  August  nineteenth,  eighteen  hundred 
and  ninety-three,  opening  to  settlement  tlie  said  lands,  and  by  any  Act  or 
Acts  of  Congress  since  said  date,  and  section  thirteen  in  all  other  lands  which. 
have  been  or  may  be  opened  to  settlement  in  the  Territory  of  Oklahoma,  and 
all  lands  heretofore  selected  in  lieu  thereof,  is  hereby  reserved  and  granted  to 
said  State  for  the  use  and  benefit  of  the  University  of  Oklahoma  and  the 
University  Preparatory  School,  one-third;  of  the  normal  schools  now  estab- 
lished or  hereafter  to  be  established,*  one-third;  and  of  the  Agricultural  and 
Mechanical  College  and  the  Colored  Agricultural  Normal  University,  one-third. 
The  said  lands  or  the  proceeds  thereof  as  above  apportioned  shall  be  divided 
between  the  institutions  as  the  legislature  of  said  State  may  prescribe:  Pro- 
vided, That  the  said  lands  so  reserved  or  the  proceeds  of  the  sale  thereof  shall 
be  safely  kept  or  invested  and  held  by  said  State,  and  the  income  thereof, 
interest,  rentals,  or  otherwise,  only  shall  be  used  exclusively  for  the  benefit 
of  said  educational  institutions.  Such  educational  institutions  shall  remain 
under  the  exclusive  control  of  said  State,  and  no  part  of  the  proceeds  arising 
from  the  sale  or  disposal  of  any  lands  herein  granted  for  educational  pur- 
poses, or  the  income  or  rentals  thereof,  shall  be  used  for  the  support  of  any 
relieious  or  sectarian  school,  college  or  university. 

That  section  thirty-three,  and  all  lands  heretofore  selected  in  lieu  thereof, 
heretofore  reserved  under  said  proclamation,  and  Acts  for  charitable  and  penal 
institutions  and  public  buildings,  shall  be  apportioned  and  disposed  of  as  the 
legislature  of  said  State  may  prescribe. 

Where  any  part  of  the  lands  granted  by  this  Act  to  the  State,  of  Oklahoma 
are  valuable  for  minerals,  which  terms  shall  also  include  gas  and  oil,  such 
lands  shall  not  be  sold  by  the  said  State  prior  to  January  first,  nineteen 
hundred  and  fifteen;  but  the  same  may  be  leased  for  periods  not  exceeding 
five  years  by  the  State  ofi^cers  duly  authorized  for  that  purpose,  such  leasing 
to  be  made  by  public  competition  after  not  less  than  thirty  days*  advertise- 
ment in  the  manner  to  be  prescribed  by  law,  and  all  such  leasing  shall  be  done 
under  sealed  bids  and  awarded  to  the  highest  responsible  bidder.  The  leasing 
shall  require  and  the  advertisement  shall  specify  in  each  case  a  fixed  royalty 
to  be  paid  by  the  successful  bidder,  in  addition  to  any  bonus  offered  for  the 
lease,  and  all  proceeds  from  leases  shall  be  covered  into  the  fund  to  which 
thoy  shall  properly  belong,  and  no  transfer  or  assignment  of  any  lease  shall 
be  valid  or  confer  any  right  in  the  assignee  without  the  consent  of  the  proper 
State  authorities  in  writing:  Provided,  however,  That  agricultural  lessees  in 
possession  of  such  lands  shall  be  reimbursed  by  the  mining  lessees  for  all 
damage  done  to  said  agricultural  lessees'  interest  therein  by  reason  of  such 
mining  operations.  The  legislature  of  the  State  may  prescTibe  additional 
legislation  governing  such  leases  not  in  conflict  herewith.  (June  16,  1906.  c. 
3335.  §  S.  34  Stat.  273.) 

S  9.  Said  sections  sixteen  and  thirty-six,  and  lands  taken  in  lieu  thereof, 
herein  granted  for  the  support  of  the  common  schools,  if  sold,  may  be  ap- 
praised and  sold  at  public  sale  in  one  hundred  and  sixty  acre  tracts  or  less, 
under  such  rules  and  regulations  as  the  legislature  of  ^he  said  State  may  pre- 
scribe, preference  right  to  purchase  at  the  highest  bid  being  given  to  the 
lessee  at  the  time  of  such  sale,  the  proceeds  to  constitute  a  permanent  school 
fund,  the  interest  of  which  only  shall  be  expended  in  the  support  of  such 
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schools.  But  said  lands  may,  under  such  regulations  as  the  legislature  may 
prescribe,  be  leased  for  periods  not  to  exceed  ten  years;  and  such  lands  shall 
not  be  subject  to  homestead  entry  or  any  other  entry  under  the  land  laws  of 
the  United  States,  whether  surveyed  or  unsurveyed,  but  shall  be  reserved  for 
school  purposes  only.    (June  16,  1906,  c.  3335,  f  9,  34  Stat  274.) 

§  10.  Said  sections  thirteen  and  thirty-three,  aforesaid,  if  sold,  may  be  ap- 
praised and  sold  at  public  sale,  in  one  hundred  and  sixty  acre  tracts  or  less, 
under  such  rules  and  regulations  as  the  legislature  of  said  State  may  pre- 
scribe, preference  right  to  purchase  at  the  highest  bid  being  given  to  the  lessee 
at  the  time  of  such  sale,  but  such  lands  may  be  leased  for  periods  of  not  more 
than  five  years,  under  such  rules  and  regulations  as  the  legislature  shall  pre- 
scribe, and  until  such  time  as  the  legislature  shall  prescribe  such  rules  these 
and  all  other  lands  granted  to  the  State  shall  be  leased  under  existing  rules 
and  regulations,  and  shall  not  be  subject  to  homestead  entry  or  any  other 
entry  under  the  land  laws  of  the  United  States,  whether  surveyed  or  unsur- 
veyed,  but  shall  be  reserved  for  designated  purposes  only,  and  until  such  time 
as  the  legislature  shall  prescribe  as  aforesaid  such  lands  shall  be  leased  under 
existing  rules:  Provided,  That  before  any  of  the  said  lands  shall  be  sold,  as 
provided  in  sections  nine  and  ten  of  this  Act,  the  said  lands  and  the  improve- 
ments thereon  shall  be  appraised  by  three  disinterested  appraisers,  who  shall 
be  nonresidents  of  the  county  wherein  the  land  is  situated,  to  be  designated 
as  the  legislature  of  said  State  shall  prescribe,  and  the  said  appraisers  shall 
make  a  true  appraisement  of  said  lands  at  the  actual  cash  value  thereof,  ex- 
clusive of  improvements*  and  shall  separately  appraise  all  permanent  improve- 
ments thereon  at  their  fair  and  reasonable  value,  and  in  case  the  leaseholder 
does  not  become  the  purchaser,  the  purchaser  at  said  sale  shall,  under  such 
rules  and  regulations  as  the  legislature  may  prescribe,  pay  to  or  for  the 
leaseholder  the  appraised  value  of  said  improvements,  and  to  the  State  the 
amount  bid  for  the  said  lands,  exclusive  of  the  appraised  value  of  improve- 
ments; and  at  said  sale  no  bid  for  any  tract  at  less  than  the  appraisement 
thereof  shall  be  acgepted.    (June  16,  1906,  c.  3335,  §  10,  34  Stat.  274.) 

i  11.  An  amount  equal  to  five  per  centum  of  the  proceeds  of  the  sales 
of  public  lands  lying  within  said  State  shall  be  paid  to  the  said  State,  to  be 
used  as  a  permanent  fund,  the  interest  only  of  which  shall  be  expended  for 
the  support  of  the  common  schools  within  said  State.  (June  16,  19()6,  c.  3335, 
f  11,  34  Stat.  274.) 

§  12.  In  lieu  of  the  grant  of  land  for  purposes  of  internal  improvement 
made  to  new  States  by  the  eighth  section  of  the  Act  of  September  fourth,  eight- 
een hundred  and  forty-one,  which  section  is  hereby  repealed  as  to  said  State. 
and  in  lieu  of  any  claim  or  demand  of  the  State  of  Oklahoma  under  the  Act 
of  September  twenty-eighth,  eighteen  hundred  and  fifty,  and  section  twenty- 
four  hundred  and  seventy-nine  of  the  Revised  Statutes,  making  a  grant  of 
swamp  and  overflowed  lands,  which  grant  it  is  hereby  declared  is  not  extended 
to  said  State  of  Oklahoma,  the  following  grant  of  land  is  hereby  made  to  said 
State  from  public  lands  of  the  United  States  within  said  State,  for  the  pur- 
poses indicated,  namely:  For  the  benefit  of  the  Oklahoma  University,  two  hun- 
dred and  fifty  thousand  acres;  for  the  benefit  of  the  University  Preparatory 
School,  one  hundred  and  fifty  thousand  acres;  for  the  benefit  of  the  Agri- 
cultural and  Mechanical  College,  two  hundred  and  fifty  thousand  acres;  for 
the  benefit  of  the  Colored  Agricultural  and  Normal  University,  one  hundred 
thousand  acres;  for  the  benefit  of  normal  schools,  now  established  or  hereafter 
to  be  established,  three  hundred  thousand  acres.  The  lands  granted  by  this 
section  shall  be  selected  by  the  board  for  leasing  school  lands  of  the  Territory 
of  Oklahoma  immodi.itely  upon  the  approval  of  this  Act.  Said  selections  as 
soon  as  made  shall  be  certified  to  the  Secretary  of  the  Interior,  and  the  lands 
so  selected  shall  be  thereupon  withdrawn  from  homestead  entry.  (June  16, 
1906,  c.  33.^'>,  §  12,  34  Stat.  274.) 

§  13.  Said  State  when  admitted  as  aforesaid  shall  constitute  two  judicial 
districts,  to  be  known  as  the  eastern  district  of  Oklahoma  and  the  western 
district  of  Oklahoma :  the  said  Indian  Territory  shall  constitute  said  eastern 
district,  and  the  said  Oklahoma  Territory  shall  constitute  said  western  dis- 
trict. The  circuit  and  district  courts  for  the  eastern  district  shall  be  hold  one 
term  at  Muscogee,  one  term  at  Vinitn,  one  term  at  Tulsa,  one  term  at  South 
McAh'ster,  one  term  at  Chickasha,  and  one  term  at  Ardmore,  eadi  year,  and 
the  circuit  and  district  courts  of  the  western  district  shall  be  held  one  term 
at  Guthrie,  one  term  at  Oklahoma  City,  and  one  term  at  Enid,  and  one  term 
at  Lawton,  each  year,  for  the  time  being.  And  the  said  districts  shall,  for 
judicial  purposes,  until  otherwise  provided,  be  attached  to  the  eighth  judicial 
circuit.  There  shall  be  appointed  for  each  of  said  districts  one  district 
judge,  one  United  States  attorney,  and  one  United  States  marshal.  There 
shall  be  appointed  a  clerk  for  each  of  said  districts,  who  shall  keep  his  office 
at 'Muscogee  and  Guthrie,  respectively,  for  the  time  being.  The  regular  term 
of  said  courts  shall  be  held  at  the  places  designated  in  this  Act,  at  Muscogee 
on  the  first  Monday  in  January  and  at  Vinita  on  the  first  Monday  in  March 
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and  at  Tulsa  on  the  first  Monday  in  April;  at  South  McAlester  on  the  first 
Monday  in  June;  at  Ardmore  on  the  first  Monday  in  October ;  at  Chickasha 
on  the  first  Monday  of  November;  at  Guthrie  on  the  first  Monday  in  Janu- 
ary; at  Oklahoma  City  on  the  first  Monday  in  March;  at  Enid  on  the  first 
Monday  in  June,  and  at  Lawton  on  the  first  Monday  in  October,  in  each  year, 
and  one  grand  jury  shall  be  sumihoned  in  each  year  in  each  of  said  circuit 
and  district  courts.  The  circuit  and  district  courts  for  each  of  said  districts, 
and  the  judges  thereof,  respectively,  shall  possess  the  same  powers  and  juris- 
diction and  perform  the  same  duties  required  to  be  performed  by  the  other  cir- 
cuit and  district  courts  and  judges  of  the  United  States,  and  shall  be  govern- 
ed by  the  same  laws  and  regulations.  The  marshal,  district  attorney,  and 
clerk  of  .each  of  the  circuit  and  district  courts  of  said  districts,  and  all  other 
officers  and  persons  performing  duties  in  the  administration  of  justice  therein, 
shall  severally  possess  the  powers  and  perform  the  duties  lawfully  required 
to  be  performed  by  similar  officers  in  other  districts  of  the  United  States,  and 
shall,  for  the  services  they  may  perform,  receive  the  fees  and  compensation 
now  allowed  by  law  to  officers  performing  similar  services  for  the  United 
States  in  other  districts  of  the  United  States;  and  that  the  laws  in  force  in 
the  Territory  of  Oklahoma,  as  far  as  applicable,  shall  extend  over  and  apply 
to  said  State  until  changed  by  the  legislature  thereof.  (June  16,  1906,  c.  3335, 
§  13,  34  Stat.  275.)    See  §  1088. 

§  14.  All  prosecutions  for  crimes  or  offenses  hereafter  committed  in  either 
of  said  judicial  districts  as  hereby  constituted  shall  be  cognizable  within  the 
district  in  which  committed,  and  all  prosecutions  for  crimes  or  offenses  com- 
mitted before  the  passage  of  this  Act  in  which  indictments  have  not  yet  been 
found  or  proceedings  instituted  shall  be  cognizable  within  the  j\idicial  district 
as  hereby  constituted  in  which  such  crimes  or  offenses  were  committed.  (June 
16,  1906,  c.  3335,  §  14,  34  Stat.  275.) 

§  15.  (Related  to  appeals  or  writs  of  error  from  Supreme  Court  of  terri- 
tory or  United  States  circuit  court  of  appeals  to  Supreme  Court  of  United 
States  previous  to  admission  of  Territory  as  a  State.     Omitted.) 

§  16.  (Related  to  the  transfer  of  certain  pending  civil  causes  and  criminal 
cases  to  the  United  States  circuit  and  district  courts.     Omitted.) 

§  17.  (Related  to  determination  of  causes  pending  in  the  territorial  courts 
and  not  transferred  to  the  United  States  courts.    Omitted.) 

§  18.  The  supreme  court  or  other  court  of  last  resort  of  said  State  shall  be 
deemed  to  be  the  successor  of  Territorial  appellate  courts,  and  shall  take  and 
possess  any  and  all  jurisdiction  as  such  not  herein  otherwise  specifically  pro- 
vided for,  and  shall  receive  and  retain  the  custody  of  all  books,  dockets,  rec- 
ords, and  files  not  transferred  to  other  courts  as  herein  provided,  subject  to 
the  duty  to  furnish  transcripts  of  all  book  entries  in  any  specific  case  transfer- 
red to  complete  the  record  thereof.  That  all  books,  dockets,  records,  and  files 
relating  to  the  organization,  management,  and  control  of  corporations  which 
at  the  time  of  the  approval  of  the  Act  of  whirih  this  Act  is  amendatory  were 
in  the  custody  and  possession  of  the  clerk  of  the  United  States  court  of  ap- 
peals for  the  Indian  Territory  shall  be  transferred  to  the  custody  of  the 
secretary  of  state  of  the  State  of  Oklahoma,  and  the  then  clerk  of  said  court 
shall  certify  to  the  identity  of  said  books,  dockets,  records,  and  files,  and  when 
the  said  clerk  of  the  United  States  court  of  appeals  for  the  Indian  Territory 
has  certified  all  books,  records,  documents,  and  files  in  his  office  relating  to 
corporations  to  the  secretary  of  the  State  of  Oklahoma,  it  shall  be  the  duty  of 
the  secretary  of  the  State  of  Oklahoma  to  receive  and  retain  the  custody  and 
control  of  the  said  records,  books,  documents,  and  files  certified  to  him  by  the 
clerk  of  the  court  of  appeals  for  the  Indian  Territory,  and  when  received  by 
the  secretary  of  state  of  Oklahoma  the  same  shall  become  a  part  of  the  rec- 
ords of  the  office  of  the  secretary  of  the  State,  and  the  secretary  of  state  is 
hereby  empowered  to  furnish  copies  and  to  certify  to  the  same,  whose  certifi- 
cate, when  made  under  the  great  seal  of  the  State  of  Oklahoma,  shall  have 
the  same  force  and  effect  as  if  the  said  books,  records,  documonts,  and  files 
had  been  originally  filed  in  the  office  of  the  secretary  of  the  State  of  Okla- 
homa. (June  16,  1906,  c.  3335,  f  18,  34  Stat  277,  amended,  March  3,  1909,  c. 
269,  §  2,  35  Stat.  843.) 

§  19.  The  courts  of  original  jurisdiction  of  such  State  shall  be  deemed 
to  be  the  successor  of  all  courts  of  original  jurisdiction  of  said  Torritorios  and 
as  such  shall  take  and  retain  custody  of  all  records,  dockets,  journals,  and  filos 
of  such  courts  except  in  causes  transferred  therefrom,  as  herein  provided;  the 
files  and  papers  in  such  transferred  cases  shall  be  transferred  to  the  proper 
United  States  circuit  or  district  court,  together  with  a  transcript  of  all  book 
entries  to  complete  the  record  in  such  particular  case  so  transferred.  (June 
16,  1906,  c.  3335,  §  19,  34  Stat.  277.) 

§  20.  (Related  to  the  trial  of  pending  causes  not  transferred  to  the  United 
States  courts.    Omitted.) 

$  21.  The  constitutional  convention  may  by  ordinance  provide  for  the 
election   of  officers  for  a  full   State  government,   including   members  of  the 
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leglslBtnre  and  Bre  RepresentBtivea  to  Congren,  and  diall  constitute  the 
Osage  Indian  Reservation  a  apparate  couat7,  and  provide  that  It  shall  remalD 
a  separate  county  until  tlie  lands  in  the  Osage  Indian  Reservation  are  allotttd 
In  severalty  and  until  changed  by  tlie  l^islature  of  Oklahoma,  and  desij^ate 
the  county  seat  thereof,  and  shall  provide  rulea  and  regulations  and  deBnt 
the  manner  of  conducting  the  Grst  election  for  officers  in  said  county.  Sad 
State  government  shall  remain  in  abeyance  until  the  State  shall  be  admitted 
into  the  Union  and  the  election  (or  State  officers  held,  as  provided  for  in  thii 
Act.  The  State  legislature  when  organised  shall  elect  two  Senators  of  tie 
United  States,  in  the  manner  now  prescribed  by  the  laws  of  the  United  Stato. 
and  the  governor  and  secretary  of  said  State  shall  certify  the  election  of  the 
Senators  and  Representatives  in  the  manner  required  by  law;  and  said  Seni- 
tors  and  Representatives  shall  be  entitled  to  be  admitted  to  seats  in  Congre*" 
and  to  all  the  rights  and  privileges  of  Senators  and  Representatives  of  other 
States  in  the  Congress  of  the  United  States.  And  the  officers  of  tlie  Stsu 
government  formed  in  pursuance  of  said  constitution,  as  provided  by  said  con- 
stitutional convention,  shall  proceed  to  exercise  all  the  functions  of  auoh  State 
officers ;  and  oil  laws  in  force  in  the  Territory  of  Oklahoma  at  the  time  «' 
the  admission  of  said  State  into  the  Union  shall  be  In  force  throughout  sua 
State,  eicept  as  modified  or  changed  by  this  Act  or  by  the  constitutioo  ol  the 
State,  and  the  laws  of  the  United  States  not  locally  inapplicable  shall  W« 
the  same  force  and  effect  within  said  State  as  elsewhere  within  the  "Ooit** 
States.    (June  16,  1906,  c.  3336,  |  21,  34  Stat.  277.) 

I  22.  (Required  the '  acceptance  of  the  act  by  an  Irrevocable  ordiuanw. 
Omitted.) 

SI  23-Jl.    (Related  to  Arizona  and  New  Uezico.     Omitted.) 


Notes  of  Deelsiona 


EfFaot  on  Indian  trMtl as.— Osage  In- 
diaoB  having  by  Treat;  of  September 
26,  1865,  Act  July  15.  1870.  Treaty 
with  Cherokee  Nation  of  July  19,  1866, 
and  Act  June  S,  1872,  been  removed 
from  Kansas  lands  and  given  reserva- 
tion bounded  by  Arkansas  river  in 
lands  previously  granted  to  Cherokee 
Nation,  did  not  acquire  title  to  bed  of 
that  stream  U  it  was  navigable;  this 
conclusion  being  strengthened  in  view 
of  Organic  Act  of  May  2,  1890,  includ- 
ing reservation  In  Oklshoma  territory 
Enabling  Act,  S  21.  U.  8.  v.  Brcwer- 
ElUott  OU  &  Gas  Co.  (D.  C)  249  F. 
609. 

Supplemental  Creek  Treaty,  j  6,  pro- 
visos 1  and  2.  relating  to  inheritance  of 
land,  was  not  repealed  by  Enabling  Act 
or  Constitution,  and  limits  inheritance 
of  land  in  Creek  nation  to  Creek  citi- 
zens and  their  descendants.  McDonald 
V.  Ralston  (Okl.)  166  P.  405,  certiorari 
denied  38  S.  Ct.  14,  245  U.  S.  657,  62 
h.  Ed.  534. 

Validity  of  Stale  laws,-St.  Okl.  1890, 
!  4173,  continued  in  Rev.  Laws  1910,  f 
6639,  in  BO  far  as  it  attempted  to  pre- 
scribe rights  of  riparian  owners  on 
navigable  streams,  is  invalid,  being  in 
eicesB  of  power  of  territorial  Legisla- 
ture as  restricted  by  Organic  Act  May 
2,  1800,  i  6.  U.  S.  v.'Brewer-Elliott 
Oil  &  Gas  Co.  (D.  C.)  249  F.  609. 

In  view  of  similar  congressiooal  leg- 
islation,  St.  Okl.  1890.  i  4173,  contin- 
ued after  statehood  as  Rev.  Laws  1910, 
i  6039^in  so  far  as  it  declared  that  bed 
of  nonnavigsble  streams  shall  belong  to 
opposite  owners  in  common,  is  valid, 
being  within  power  of  territorial  Legis- 
lature, as  limited  by  Organic  Act  May 
2,  1890.  !  6.     Id. 

Lawa  appllcatle.— Extension  into  In-       ^ ^. .„...,. 

dian  Territory  of  certain  general  laws      Battiest  (Okl.)  162  P.  786. 
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of  Arkansas  published  in  Mans*--  -a-i 
1884.  by  Act  Cong.  May  2,  1890.  f^ 
put  in  force  provisions  of  section  *^^ 
of  such  digest  relating  to  suits  to  *V 
the  probate  of  a  will.  Gidney  v.  ^nai- 
pel,  36  S.  Ct.  492.  241  U.  S,  99,  «"  T- 
Ed.  910,  affirming  judgment  Shih^ 
Chappie,  142  P.  755,  43  Oki.  267. 

Under  Oklahoma  Enabling  Act  *° 
Const.  Okl.  art.  25,  t  2,  Oklahoin*  »" , 
utes  were  substituted  for  ^r^kn'^'f 
statutes  of  descent  made  applicab'*  / 
Act  June  30.  1902,  to  Creek  aUoti»«»" 
under  Act  March  1,  1901.  JefferBO"*^ 
Fink.  38  S.  Ct.  516,  247  U.  S.  388.  »^ 
L.  Ed.  1117,  affirming  judgment  S*" 
T.  Cook,  155  P.  852,  63  Okl.  272. 

Enabling  Act  Okl.  »  13,  21.  »?" 
Const  art.  26,  I  2,  aubatituted  for  "" 
lawB  of  descent  and  distribution  *^°^' 
tained  in  Mansf.  Dig.  c.  49.  the  *»"' 
contained  in  Rev.  Laws  1910.  S  ^^ 
et  seq.,  and  left  remaining  in  for<^^  , 
an  exception  thereto  the  previa***  ^^ 
Supplemental  Agreement  of  Ju«»«  tJ' 
1902,  vrith  the  Creek  Nation.  |  ».  ■"** 
tive  to  descent  and  distribotion,  «.0  ^^it 
vided  for  by  Act  Cong.  March  1,  3-*^' 
Jefferson  v.  Cook  (Okl.)  165  P.  8S2- 

Since     statehood,     divorce     i,'-*-**'*^ 
membera   of   tbe   Osage   Tribe 
dians  is  controlled  by  tbe  divorc 
of  the  state,  in  view  of  Enablii 
Okl.  f  2,  and  Const  art  3.  i  1. 
"" ■•-  -    Webster  (Okl.)  ] 


>iirti.— Undei 


7a 

Jurisdiction 
Cong.  Mav  27,  1908,  f  B 
Okl.  i  3,  and  Const  OkL  art  IC 
district  courts  are  without  jurisii 
to  decree  partition  of  lands  iDh 
by  full-blood  Indian  from  a  ire 
allottee,  who  was  a  full-blood  Indi 
tbe  Five  Civilized  Tribes.     Colem 


Tit.  22) 


THB  STATES 


§   3424 


Intoxicating  liquors^— IndictineDt  held 
to  charge  offense  of  carrying  liquor  in- 
to Indian  Territory,  in  violation  of  act 
of  1895,  as  amended  by  Oklahoma  E2n- 
abling  Act  of  1906,  and  not  to  be  re- 
stricted to  Comp.  St.  U.  S.  f  4137. 
CoUins  V.  Morgan,  243  F.  405,  156  G. 
C.  A.  193. 

Act  March  1,  1895.  ferbidding  the  in- 
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troduction  of  intoxicating  liquor  into 
the  Indian  Territory,  as  limited  to  in- 
terstate commerce  by  the  Oklahoma 
Enabling  Act,  is  not  unconstitutional, 
as  discriminating  between  the  states  in 
respect  of  trade  and  commerce  in  in- 
toxicating liquors.  De  Moss  v.  U.  S. 
(C.  C.  A.)  250  F.  87;  Warren  v.  U.  S. 
(C.  C.  A.)  250  F.  89. 
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TITLE  XXIII— THE  TERRITORIES  AND  INSU- 
LAR POSSESSIONS 


Chap.  Sec. 

1.     Provisions  Common  to  All  the  Territories 3483 

3A.  Alaska    .' -  3530 

3B.  Hawaii    .3698 

3C.  Porto    Rico ^ .3747 

3D.  The    Philippine    Islands .  3810 

3F.  The  Virgin  Islands  (The  Danish  West  Indies) 3924i/4a 


CHAPTER  ONE— PROVISIONS  COMMON  TO 

ALL  THE  TERRITORIES 


§  3483.  (Act  July  30,  1886,  c.  818, 
to  be  incurred  by  municipal 

Exoeeding  limitation^— Where  aggre- 
gate debt  of  school  district  in  territory 
exceeded  4  per  cent,  of  value  of  taxa- 
ble property  in  district,  so  that  its  con- 
tract for  erection  of  schoolhouse  was 


§  4.)     Limitation  of  indebtecflness 
corporations,  counties,  etc. 

void  and  it  converted  completed  school- 
house,  contractor  or  his  assignee  had 
no  action  for  conversion.  School  Dist. 
No.  89  of  Caddo  County  v.  Van  Arsdale 
(Okl.)  162  P.  741. 


§  3490.  (Act  March  2,  1897,  c.  363,  §  1.)     Acquisition  or  ownership 
of  land  in  Territories  by  ^iens,  prohibited. 


Acquisition  of  title  from  alien.— tin- 
nier this  section,  and  Act  Feb.  23,  1905 
(Comp.  St.  1916,  §  3497),  making  the 
former  act  applicable  to  the  District  of 
Columbia,  an  alien  has  the  right  to  de- 
vise land  in  the  District  of  Columbia 
where  no  such  proceedings  have  been 
Instituted.  Freitag  v.  Freitag,  47  App. 
D.  C.  1. 

Citizens  of  Russia,  who  were  next  of 


kin  of  a  decedent,  on  his  death,  April 
6,  1912,  are  entitled  to  share  ixi  the 
proceeds  of  the  sale  of  his  real  estate 
in  the  District  of  Columbia,  by  ^rtue 
of  this  section,  and  article  10  of  the 
treaty  of  this  country  with  Russia  Dec 
6-18,  1832  (8  Stat.  450),  notwithstand- 
ing the  abrogation  of  such  treaty  on 
January  1,  1913.  Cohen  v.  Cohen,  47 
App.  D.  C.  129. 


§  3497.  (Act  Feb.  23,  1905,  c.  733.)  Act  March  2,  1897,  c.  363, 
amended  to  extend  to  aliens  in  respect  of  real  estate  in  Dis- 
trict of  Columbia. 


Devise  by  alien.— Under  Act  March  2, 
1897  (Comp.  St.  1916,  §  3490),  permit- 
ting aliens  to  "convey**  their  title  to 
land  at  any  time  before  commencement 
of  escheat  proceedings,  and   this   sec- 
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tion,  an  alien  has  the  right  to  devise 
land  in  the  District  of  Columbia,  where 
no  such  proceedings  have  been  institut- 
ed.   Freitag  v.  Freitag,  47  App.  D.  C.  1. 


Ch.  ;3a)        the  territobies  and  insular  possessions 


§  3530 


CHAPTER  THREE  A— ALASKA 


Sec 

3530.  Constitution  and  laws  of  United 
States  extended. 

3533.  Convening  and  sessions  of  legisla- 
ture. 

3535.  Enacting  clause;    subject  of  act 

3536.  Legislative  power ;    limitations. 

3593a.  (1)  Railroads;  President  em- 
powered and  directed  to 
locate,  construct,  and  op- 
erate line  or  lines. 

3593dd.  Town  sites;    sale  of  lots;    dis- 
position of  proceeds. 
3602a.  Koads  and  trails;    estimates  for 

work  on. 
3607a.  Public  instruction;    schools  for 
white    and    colored    children; 
appropriations. 
3611a.  Insane  persons;    persons  admit- 
ted to  hospitals. 
3612a.  Wharf  at  Sitka ;  repairs. 
3613a.  Reindeer ;  sale  of  males. 
3628.  License  taxes  on  business  of  can- 
ning, curing,  etc.,  fish  or  manu- 
facturing fish  products. 

3631.  Lasring  or  setting  nets,  seines,  etc., 

in  certain  waters,   restricted. 

3632.  Close  season  for  salmon. 
3635.  Wanton   waste  or  destruction  of 

salmon  or  other  food  fishes  un- 
lawful. 
3642.  Punishment  for  violations  of  act ; 

forfeiture  of  vessels,  etc. 
il643b.  Manufacture   or  sale   of  intoxi- 
cating liquor  prohibited. 
?»643bb.  Transportation  of  pure  alcohol 

by  pharmacists. 
3G43c.  Same ;   permits ;  application  for. 
3643cc.  Same;  permits;  issue;   form. 
3643d.  Same;     permits;     issue;     con- 
tents;   records  of. 
3643dd.  Same;    i>ermits;    attaching  to 

packages;    cancellation. 
.3G43e.  Records  of  shipments  of  alpohol. 
3643ee.  Transportation  of  wine  for  sac- 
ramental purposes. 

§  3530.  (Act  Aug.  24,  1912,  c.  387, 

United  States  extended. 

Amendment  of  existing  laws.— Con- 
gress, in  Act  June  6,  1900,  c.  786,  § 
45,  31  Stat.  339,  provided  that  sum- 
mons in  actions  in  Alaska  *'shall  be 
served  by  the  marshal  or  any  deputy, 
or  by  a  person  specially  appointed  by 
him  or  by  the  court  or  judge  thereof." 
The  Legislature  of  Alaska  (Sess.  Laws 
1913,  p.  29),  amended  that  section  by 
providing  that  summons  might  also  be 
served  **by  any  person  over  the  age 
of  twenty-one  years  who  is  competent 
to  be  a  witness  in  the  action."  Held, 
the  amendatory  act  of  1913,  so  passed 


Sec. 

3643f.  Same;  refusal  of  delivery  with- 
out certificates. 

3643ff.  Alcohol  for  scientific  purposes; 
permits;    application  for. 

3643g.  Same;  permits;   form. 

3643gg.  Same;     permits;    cancellation. 

3643h.  Use  of  building  or  vehicle  in 
vi(^ation  of  law. 

3643hh.  Importation   of   liquors   except 
as  provided  by  law. 

36431.  Drinking  liquors  in  or  on  pas- 
senger coach. 

3643ii.  Keeping  place  for  sale  of  liq- 
uors. 

3643J.  Arrest  of  persons  charged  with 
violations  of  act. 

3643jj.  Evidence  to  convict. 

3643k.  Liquor  nuisances;  maintenance; 
abatement. 

3643kk.  Same ;  actions  for  abatement. 

3643^  Same;  violations  of  law  by  ten- 
ant;   forfeiture  of  lease. 

364312.  Same;    knowingly  permitting. 

3643m.  Property  in  alcoholic  liquors  il- 
legally manufactured ;  search- 
es and  seizures. 

3643mm.  Punishment  for  violations  of 
act. 

3643n.  Revocation  of  licenses  of  phar- 
macists. 

3643nn.  Evidence  of  sale  of  liquors. 

3643o.  Duties  of  officers  to  enforce  law. 

3643oo.  Informations  for  violations  of 
law. 

3643p.  Importing  liquors  in  violation  of 
law. 

3643pp.  Liquor  licenses. 

3643q.  Additional  legislation  by  legisla- 
ture. 

3643qq.  Singular  includes  plural  and 
masculine  feminine. 

3643r.  Time  of  taking  effect  of  act ;  re- 
peal. 


§  3.)     Constitution  and  laws  of 

by  the  Legislature  of  Alaska,  is  in  con- 
flict with  the  Organic  Act,  and  is  void. 
Ivory  V.  Nome  Consol.  Dredging  Co., 
5  Alaska,  312. 

Contra,  Currier  v.  Mihalcik,  5  Alas- 
ka, 251. 

Additional  license  or  tax.— Under  this 
section  and  sections  3536,  3528,  the  ter- 
ritorial Legislature  had  power  to  pass 
Act  Alaska  April  29,  1{)15  (Laws  1915, 
c.  70),  imposing  tax  on  fish  traps,  as 
license  tax  on  fisheries.  Alaska  Pacific 
Fisheries  v.  Territory  of  Alaska,  236- 
P.  52,  149  C.  Q.  A.  262. 
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§  3533 


THB  TBBBITORIBS  AND  INSULAR  POSSESSIONS 


(Xit.  23 


§  3533.  (Act  Aug.  24,  1912,  c.  387,  §  6.)     Convening  and  sessbns 
of  legislature. 

End  of  8MsJoii.~Act  Alaska  April  29, 
1915  (Laws  1915,  c.  76),  passed  in  last 
hours  of  session  which  began  March 
1st,   adjourned  April  30th   about  4  a. 


m.,  held  not  passed  in  yiolation  of. 
this  section.  Alaska  Pacific  Fislieries 
v.  Territory  of  Alaska,  236  F.  S2, 149 
C.  C.  A.  262. 


§  3535.  (Act  Aug.  24,  1912,  c.  387,  §  8.)     Enacting  clause;  sulject 
of  act. 


Subject  of  act.— Act  Alaska  April  30, 
1913  (Laws  1913,  c.  79),  held  not  in- 
valid as  containing  more  than  one  sub- 
ject, in  violation  of  this  section;  the 
whole  act  relating  to  liens  of  mine  la- 
borers, etc. — Spalding  v.  Martin,  241  F. 
372,  154  C.  C.  A.  252. 

Title  of  act.— Although  a  territorial 
act  may  authorize  many  things  of  a 
diverse  nature  to  be  done,  th^  title  will 
be  sufficient  if  the  things  authorized 
may  be  fairly  regarded  as  in  further- 
ance of  the  subject  expressed  in  the 
title.  It  is  therefore  to  be  liberally 
construed  and  treated,  so  as  to  uphold 
the  law  if  possible.  Nordstrom  v.  Si- 
vertsen-Johusen  Mining  &  Dredging  Co., 
5  Alaska,  210. 

The  title,  "An  act  to  amend  section 
forty-five  of  the  Code  of  Civil  Proce- 


dure for  Alaska  (Compiled  La^^B  of 
Alaska,  sec.  877),"  is  sufficient.  Cur- 
rier V.  Mihalcik,  5  Alaska,  251. 

The  title  of  the  eight- hour  law    pass- 
ed by  the  Legislature  of  Alaska  ixx  1913 
(Sess.  Laws  Alaska  1913,  c.  29,    p.  35) 
limits    its    application    to    lode    mining 
claims.     The  act  of  1915  (Seas.     Xaws 
Alaska  1915,  c.  6,  p.  6),  amendizas  the 
same,  extended  its  provisions  to  under- 
ground placer  mining  claims,  but.    "with- 
out  any  change  or  extension  of  tb.^ •title 
of  the  amending  act    Held,  the  a.zncnd* 
atory  act  of  1915  embraces  more     than 
one  subject,  and,  the  extension  to    "^" 
derground  placer  mines"  not  beixia^  ex- 
pressed in  its  title,  the  act,  to  th^'t  ex- 
tent, is  void  for  conflict  with  thi^    sec- 
tion.   United  States  v.  Howell,  5    -^"* 
ka,  578. 

§  3536.  (Act  Aug.  24,  1912,  c  387,  §  9.)     Legislative  power;      lim- 
itations. 

Constniotion  and  application  In  gen- 
eral*—The  powers  *o£  the  territorial 
Legislature  o^  Alaska  are  limited  by 
the  act  defining  those  powers.  The  Or- 
ganic Act  is  a  grant  of  specific  powers, 
and  not  a  reservation  of  specific  pow- 
ers.. The  legislative  power  extends 
to  "all  rightful  subjects  of  legislation 
not  inconsistent  with  the  Constitution 
and  laws  of  the  United  States,"  not 
forbidden  by  the  limitations  of  the 
grant  in  the  Organic  Act  Territory 
V.  Alaska  Pac.  Fisheries,  5  Alaska, 
326. 

Special  privilege  or  franchise.— Work- 
men's Compensation  Act  of  Alaska,  ap- 
plying to  persons  and  corporations  en- 
gaged in  mining,  held  not  violative  of 
this  section. — Johnston  v.  Kennecott 
Copper  Corporation,  248  F.  407,  160  C. 
C.  A.  417,  affirming  Johnson  v.  Kenne- 
cott Copper  Corporation,  5  Alaska,  571. 

Taxation.- This  section  held  to  pro- 
hibit municipal  corporations  in  Alaska 
from  levying  any  tax  upon  railways  or 
railway  property.  Alaska  Northern  Ry. 
Co.  V.  Municipality  of  Seward,  229  F. 
667,  144  C.  C.  A.  77. 

Act  Alaska  April  29,  1915  (Laws 
1915,  c.  76),  imposing  license  taxes  on 
fish  traps,  held  valid  under  this  section, 
though  the  traps  were  of  varying  value. 


Alaska  Pacific  Fisheries  v.  Territo^cy  of 
Alaska,  236  F.  52,  149  C.  C.  A.  26:^. 

Act    Alaska    April    29,    1915    C  H>flW8 
1915,  c.   76),   relating  to  license    ^^-iiies 
and  imposing  such  a  tax  on  fisli  '^'Mr&pB, 
held  not  invalid  under  this  sectioxs,  ab 
imposing    a    property    tax    on  di.mxiimy 
craps,  and  not  a  license.    Id. 

Alaska  acts  of  May  1,  1913  CT^'^* 
1913,  c.  52),  and  April  29,  1915  CX^'f* 
1915,  c.  76),  imposing  license  taxes  on 
fisheries  as  well  as  imposing  taxes  on 
fish  traps,  etc..  held  valid.  Alaska.  S^ 
mon  Co.  V.  Territory  of  Alaska,  ^ 
F.  62,  149  C.  C.  A.  272.  ^^ 

The  license  taxes  imposed  by     ^^^-^ 
Alaska  1913,  c.  52,  on  business  o^  «^^^ 
ing,  are  not  revenue  measures  pi»*'^      , 
simple,  and   so   are  not   invalid     ^^"i- 
this  section.    Alaska  Mexican  Gol^  ^t  ? 
ing  Co.  V.  Territory  of  Alaska,    ^^^^  '' 
64,  149  C.  C.  A.  274. 

The  Legislature  of  Alaska  ha<3    *'*"^' 
er   to   supplement  those  provisio*** 
the  act  of  Congress  (section  627,    ^^'^^fj 
Law8  Alaska  1913)  authorizing  ta'**'^*^ 
Alaska   to  levy  and  collect   tax^^     * 
special  assessments  for  local  inaP^'^T, 
ments  on  abutting  property,  by  P^'^'^V 
ing  a  summary  proceeding*  for  ti*^    *  v 
sessment,  levy  and  collection  o^     *   et 
taxes  and   assessments.    In   re    ^^"^k 
Assessments   in   Town    of    Sewi»'^^ 
Alaska,  726. 
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Ch.  3a)  the  territories  and  insular  possessions         §  3611a 

§  3593a.  (Act  March  12,  1914,  c.  37,  §  1.)  (1)  Railroads;  Presi- 
dent empowered  and  directed  to  locate,  construct,  and  operate 
line  or  lines. 

Limit  of  expenditure.— The  President  line  designated  by  him,  a  sum  in  excess 
is  authorized,  under  this  section,  tb  of  the  existing  appropriation  by  Con- 
obligate  the  United  States  to  expend,  gress,  but  within  the  maximum  of  the 
for  the  purchase  of  a  line  of  railroads  cost  as  prescribed  by  the  act.  30  Op. 
in   Alaska   necessary   to   complete   the  Atty.  Gen.  332. 

§  3593dd.  (Act  April  17,  1917,  c.  3,  §  1.)  Town  sites;  sale  of  lots; 
disposition  of  proceeds. 

Until  June  thirtieth,  nineteen  hundred  and  eighteen,  not  to  ex- 
ceed fifty  per  centum  of  the  moneys  received  from  the  sale  of  lots 
or  tracts  xyithin  any  town  site  or  town  sites  heretofore  or  here- 
after sold  pursuant  to  the  provisions  of  the  Act  of  March  twelfth, 
nineteen  hundred  and  fourteen,  entitled  "An  Act  to  authorize  the 
President  of  the  United  States  to  locate,  construct,  and  operate 
railroads  in  the  Territory  of  Alaska,  and  for  other  purposes,"  may, 
in  the  discretion  of  the  Secretary  of  the  Interior,  be  set  apart  and 
expended  within  the  respective  town  sites  in  which  such  lots  or 
tracts  are  sold,  for  the  purpose  of  preparing  the  land  for  occupancy, 
the  construction,  installation,  and  maintenance  of  public  utilities 
and  improvements,  and  the  construction  of  public  school  build- 
ings, under  such  terms  and  conditions  as  the  Secretary  of  the  In- 
terior may  prescribe,  and  the  moneys  so  set  apart  and  designated 
are  appropriated  for  the  purpose  of  carrying  these  provisions  into 
effect:  Provided,  That  such  moneys  as  may  have  been  heretofore 
or  may  hereafter  be  expended  for  such  purposes  under  and  by  au- 
thority of  the  Alaskan  Engineering  Commission  from  the  funds 
at  its  disposal  shall  be  reimbursed  from  the  amount  designated  for 
the  purposes  herein  provided :  Provided  further.  That  a  report  of 
the  expenditures  hereunder  shall  be  made  to  Congress  at  the  be- 
ginning of  each  regular  session.     (40  Stat.  19.) 

These  were  provisions  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1917,  dted  above. 

§  3602a.  (Act  July  9,  1918,  c.  143.)  Roads  and  trails;  estimates 
for  work  on. 

That  hereafter,  so  long  as  the  construction  and  maintenance  of 

"Military  apd  Post"  Roads  in  Alaska,  and  of  other  roads,  bridges, 

and  trails  in  that  Territory  shrill  remain  under  the  direction  of  the 

Secretary  of  War,  he  be  authorized  to  submit  such  estimates  for 

the  consideration  of  Congress  as  are  in  his  judgment  necessary  for 

a  proper  prosecution  of  the  work.    (40  Stat.  863.) 

This  section  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal 
year  1919,  cited  above. 

§  3607a.  (Act  March  3,  1917,  c.  167.)  Public  instruction;  schools 
for  white  and  colored  children;  appropriations. 
The  Legislature  of  Alaska  is  hereby  empowered  to  establish  and 
maintain  schools  for  white  and  colored  children  and  children  of 
mixed  blood  who  lead  a  civilized  life  in  said  Territory  and  to  make 
appropriations  of  Territorial  funds  for  that  purpose ;  and  all  laws 
or  parts  of  laws  in  conflict  with  this  Act  are  to  that  extent  repealed. 
(39  Stat.  1131.) 

This  was  an  act  entitled  "An  act  to  authorize  the  lepdslature  of  Alaska  to 
establish  and  maintain  schools,  and  for  other  purposes,"  cited  above. 

§  3611a.  (Act  July  1,  1918,  c.  113,  §  1.)     Insane  persons;   persons 
admitted  to  hospitals. 
Patients  who  are  not  indigent  may  be  admitted  to  the  hospitals 
for  care  and  treatment  on  the  payntent  of  such  reasonable  charges 
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therefor  as  the  Secretary  of  the  Interior  shall  prescribe.     (40    Stat. 
677.) 

This  section  was  a  provision  of  the  sundry,  civil  appropriation  act  for  the 
fiscal  year  1910,  cited  above.  It  supersedes  a  similar  provision  of  Act 
June  12,  1917,  c.  27,  §  1,  40  Stat  151. 

§  3612a.  (Act  Aug.  1,  1914,  c.  223,  §  1.)     Wharf  at  Sitka;   r^ixdrs. 

The  provisions  of  this  section  were  repeated  in  the  sundry  civil  api>i"opria- 
tion  act  for  the  fiscal  year  1919,  Act  July  1,  1918,  c.  113,  S  1.  40  St«Lt.  634 
except  that  part  which  provided  for  the  disposition  of  the  wharf. 

ales, 
fthe 


visa- 


§  3613a.  (Act  July  1,  1918,  c.  113,  §  1.)     Reindeer;   sale  of 

The  Commissioner  of  Education  is  authorized  to  sell  such 
male  reindeer  belonging  to  the  Government  as  he  may  deem  a 
ble  and  to  use  the  proceeds  in  the  purchase  of  female  reindeer  be- 
longing to  missions  and  in  the  distribution  of  reindeer  to  nati^v  es  in 
those  portions  of  Alaska  in  which  reindeer  have  not  yet  been  placed 
and  which  are  adapted  to  the  reindeer  industry.     (40  Stat.  677^-3 

This  section  was  a  provision  of  the  sundry  civil  appropriation  act  ^oi  the 
fiscal  year  1919,  cited  above. 

§  3628.  (Act  June  26,  1906,  c.  3547,  §  1.)     License  taxes  on  business 

of  canning,  curing,  etc.,  fish  or  manufacturing  fish  produ< 

Additional  license  or  taxw— Act  Alaslca 
AprU  29,  1915  (Laws  1915,  c.  76).  im- 
posing as  a  license  tax  on  the  business 
of  fisheries  a  tax  on  fish  traps,  does  not 
impose  a  tax  on  appliances  used  in  the 
business,  and  so  is  enforceable  thoug[h 


license  taxes  imposed  by  this  ^ action 
had  been  paid.  Alaska  Pacific  Fi0  ISeries 
V.  Territory  of  Alaska,  236  F.  5^^,  149 
C.  C.  A.  262.  affirming  Territo^^-y  v. 
Alaska  Pac.  Fisheries,  5  Alaska,     .^&25. 


§  3631.   (Act  June  26,  1906,  c.  3547,  §  4.)     Laying  or  setting 
seines,  etc.,  in  certain  waters,  restricted. 


ets, 


Restraining  construction  of  unlawful 

trap.^The  plaintiff  sought  to  secure 
an  injunction  against  the  defendants 
constructing  a  fish  trap  on  a  site  pre- 
viously chosen  by  the  plaintiff,  upon  the 
ground  that  plaintiff  had  a  prior  ter- 
ritorial license  to  operate  a  fish  trap 
nt  that  place.  Held,  oue  does  not  need 
a  territorial  license  to  authorize  him 
to  construct  a  fish'  trap,  but  only  for 
the  purpose  of  engaging  in  the  busi- 
ness of  catching  fish  by  means  of  a 
trap.  There  is  no  provision  of  law 
whereby  the  officers  of  the  territory 
have    authority    to    segregate    the    site 


from  the  public  domain  or  confix-  any 
title  thereto  on  plaintiff.  TtiXJnket 
Packing  Co.  v.  Harris  &  Co.,  5  .Alas- 
ka, 471. 

Where  plaintiff  first  lawfully  located 
and  constructed  a  fish  trap  in  ttx<s  wa- 
ters of  Alaska,  and  the  defendaot 
thereafter  attempted  to  locate  aaci  con- 
struct another  within  a  distance  pro- 
hibited by  law,  the  construction  o^  ^® 
second  trap  will  be  enjoined  at  ttic  suit 
of  the  plaintiff  whose  lawful  trap  ^^  *°' 
jured  in  its  operation  thereby.  H^rns 
&  Co.  V.  Thlinket  Packing  Co.,  S  ^as- 
ka,  493. 


§  3632.  (Act  June  26,  1906,  c.  3547,  §  5.)  Close  season  for  sSil^^^^- 

web  or  netting  of  the  heart  of  tl^^  ^/*P 
in  a  V-shape,  but  the  whole  ^25  "et 
must  be  raised  or  lowered.    Id. 

Indictment.— In  a  prosecution     ^°^th 
this  section  for  failure  to  comply  T!  . 
the    regulations,    an    indictment:      "^ ^^ 
gave  the  location   of  defendant;'^     ^^ 
is  sufficient  where  such  location    el*^^ 
that   it  was    not   within    the    e^^^fP  jt 
waters.    Thlinket  Packing  Co.  '^-  J!;  °a 
ed   States,  23G  F.   109.   149  C-     ^      * 
319. 

§  3635.  (Act  June  26,  1906,  c.  3547,  §  8.)     Wanton  waste  o^   de- 
struction of  salmon  or  other  food  fishes  unlawful. 

Prosecution.— Under  indictment  under       day  on  which   the   government     ^ 


Offenses.- One  violating  this  section, 
in  failing  to  raise  or  lower  the  netting 
of  the  heart  of  fish  traps,  so  as  to  give 
saimou  and  other  fish  free  passage, 
cannot  escape  conviction  because  his 
fishing  was  done  in  the  nianher  except- 
ed, or  be(  ause  he  was  not  engaged  in 
fishing.  Thlinket  Packing  Co.  v.  U.  S., 
2:M>  F.  109,  149  C.  C.  A.  319. 

Under  this  section  it  is  not  a  suffi- 
cient compliance  for  the  ownor  of  fish 
trap  to  raise  or  lower  25  feet  of  the 


Comp.  Laws  Alaska  IDlo,  §  266,  for 
wantonly  wasting  and  destroying  sal- 
mon taken  in  waters  of  Alaska,  alleg- 
ing an  offense  on  July  30,  1913,  a  con- 
viction  for  offense   on  July  28th,   the 

;s5i) 


to  prove  the  offense,  would  not        i^gka 
versed  because  of  a  variance.      ^\a  F 
Packers'  Ass'n  v.  United  States,    i24r^ 
710,  157  C.  C.  A.  158. 
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§  3642.  (Act  June  26,  1906,  c.  3547,  §  13.)     Punishment  for  viola- 
tions of  act;   forfeiture  of  vessels,  etc. 

Elements  of  off ense.— Under  Act  June  from     Saturday    evening    to    Monday 

26.  1906,  §§  5.  13  (Comp.  St.  1916,  SS  morning   held    an    offense,    though    no 

3632, '3642),  failure  of  one  fishing  for  fish  were  caught.    Thlinket  Packing  Co. 

salmon  to  Uft  or  lower  25  feet  of  the  v.  U.  S.,  236  F.  109,  149  C.  C.  A.  319. 
webbing  or  net  of  the  heart  of  its  trap 

§  3643b.  (Act  Feb.  14,  1917,  c.  53,  §  1.)     Manufacture  or  sale  of 
intoxicating  liquor  prohibited. 

On  and  after  the  first  day  of  January,  anno  Domini  nineteen  hun- 
dred and  eighteen,  it  shall  be  unlawful  for  any  person,  house,  asso- 
ciation, firm,  company,  club,  or  corporation,  his,  its,  or  their  agents, 
officers,  clerks,  or  servants,  to  manufacture,  sell,  give,  or  otherwise 
dispose  of  any  intoxicating  liquor  or  alcohol  of  any  kind  in  the  Ter- 
ritory of  Alaska,  or  to  have  in  his  or  its  possession  or  to  transport 
any  intoxicating  liquor  or  alcohol  in  the  Territory  of  Alaska  unless 
the  same  was  procured  and  is  so  possessed  and  transported  as  here- 
inafter provided. 

Whenever  the  term  "liquor,"  "intoxicating  liquor,"  or  "intoxicat- 
ing liquors"  is  used  in  this  Act  it  shall  be  deemed  to  include  whisky, 
brandy,  rum,  gin,  wine,  ale,  porter,  beer,  cordials,  hard  or  fermented 
cider,  alcoholic  bitters,  ethyl  alcohol,  and  all  malt  liquors,  including 
all  alcoholic  compounds  classed  by  the  United  States  Internal  Reve- 
nue Bureau  as  ^'compound  liquors" :  Provided,  That  this  Act  shall 
not  apply  to  methyl  or  wood  alcohol. 

That  any  person  or  persons,  or  any  house,  company,  association, 
club,  or  corporation,  his,  its,  or  their  agents,  officers,  clerks,  or  serv- 
ants, who  shall,  directly  or  indirectly,  violate  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic-  • 
tion  thereof  shall  be  fined  not  more  than  $1,000  or  shall  be  imprison- 
ed for  a  period  of  not  more  than  one  year,  or  by  both  such  fine  and 
imprisonment.     (39  Stat.  903.) 

This  section  and  the  thirty-two  sections  next  following  were  an  act  entitled 
"An  act  to  prohibit  the  manufacture  or  sale  of  alcoholic  liquors  in  the  Terri- 
tory of  Alaska,  and  for  other  purposes,"  cited  above. 

§  3643bb.  (Act  /Feb.  14,  1917,  c.  53,  §  2.)  Transportation  of  pure 
alcohol  by  pharmacists. 
Before  a  pharmacist  shall  be  authorized  to  transport  pure  alcohol 
for  scientific,  artistic,  or  mechanical  purposes  or  for  compounding 
or  preparing  medicines,  as  provided  by  this  Act,  he  shall  procure 
a  permit  for  that  purpose  from  the  judge  of  the  district  court  in  the 
division  where  the  applicant  resides.     (39  Stat.  903.) 

See  note  to  §  3643b,  ante. 

§  3643c.  (Act  Feb.  14,  1917,  c.  53,  §  3.)     Same;   permits;   applica- 
tion for. 
To  procure  such  permit  a  pharmacist  shall  make  and  file  with  the 
clerk  of  the  said  district  court  a  statement  in  writing,  under  oath, 
stating  that  he  desires  to  transport  pure  alcohol  for  scientific,  ar- 
tistic, or  mechanical  purposes  or  for  compounding,  preparing,  or 
preserving  medicines  only,  as  provided  by  this  Act,  and  giving  his 
name,  the  location  of  his  place  of  business,  a  statement  that  he  is  a 
licensed  pharmacist,  that  he  is  regularly  engaged  in  the  practice  of 
his  profession  at  the  location  named,  and  that  he  will  not  violate 
the  provisions  of  this  Act.     (39  Stat.  904.) 
See  note  to  §  3013b,  ante. 

§  3643CC.  (Act  Feb.  14,  1917,  c.  53,  §  4.)     Same;   permits;   issue; 
form. 

If  the  judge  of  the  district  court  of  any  division  in  Alaska  is  sat- 
isfied of  the  good  faith  of  the  applicant  he  shall  issue  to  such  phar- 
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macist  a'permit  to  transport  pure  alcohol  for  compounding,  prepar- 
ing, or  preserving  medicines  or  for  scientific,  artistic,  or  mechanical 
purposes.  Such  permit  shall  be  substantially  in  the  following  form: 
"Permit  to  pharmacists  to  transport  pure  alcohol  for  compounding, 
preparing,  and  preserving  medicines  only  or  for  scientific,  artis- 
tic, or  mechanical  purposes. 
"District  court, —  division.  Territory  of  Alaska,  ss. 

" ,  a  pharmacist,  residing  at ,  is  hereby  per- 
mitted to  transport  pure  alcohol  for  compounding,  preparing,  and 
preserving  medicines  only  or  for  scientific,  artistic,  or  mechanical 
purposes.  This  permit  can  only  be  used  for  one  shipment  and  will 
be  void  after  six  months  from  the  date  of  issue, 

"By  order  of  the  district  court  aforesaid. 

"Dated  this day  of ,  nineteen  hundred  and 


"Judge  of  the  district  court."    (39  Stat.  904.) 
See  note  to  |  8643b,  ante. 

§  3643d.  (Act  Feb.  14,  1917,  c.  53,  §  5.)     Same;  permits;  issue; 
contents;  recc^ds  of. 

Said  permit  mentioned  in  section  four  hereof  shall  be  issued  upon 
forms  supplied  by  the  clerk  of  the  district  court  and  shall  contain 
the  permit,  a  copy  of  the  application  for  permit,  and  a  copy  of  the 
provisions  of  section  six  of  this  Act,  and  shall  be  issued  under  the 
seal  of  the  said  court  and  shall  be  void  for  transportation  purposes 
after  six  months  from  the  date  of  issuance.    The  clerk  of  said  dis- 
trict court  shall  keep  in  a  separate  book  provided  for  that  purpose 
a  record  of  permits  issued  under  this  Act,  wherein  shall  be  entered 
•  the  date  and  the  number  thereof,  the  person  to  whom  issued,  and 
the  purpose  for  which  issued.     (39  Stat.  904.) 
See  note  to  §  3643b,  ante. 

§  3643dd.  (Act  Feb.  14,  1917,  c.  53,  §  6.)     Same;  permits;    attach- 
ing to  packages;   cancellation. 

Said  permit  shall  be  attached  to  and  remain  affixed  in  a  conspicu- 
ous place  upon  any  package  or  parcel  containing  pure  alcohol  ini- 
ported  into  or  shipped  in  the  Territory  of  Alaska,  and  when  so  affix- 
ed shall  authorize  any  common  carrier  or  any  person  operating  a 
boat  or  vehicle  for  the  transportation  of  goods,  wares,  or  merchan- 
dise within  the  Territory  of  Alaska  to  transport,  ship,  or  carry  such 
pure  alcohol.  Any  person  so  transporting  such  alcohol  shall,  before 
the  delivery  of  such  package  or  parcel,  cancel  said  permit  and  so  de- 
face the  same  that  it  can  not  be  used  again.  (39  Stat.  904.) 
See  note  to  S  3643b,  ante. 

§  3643e.  (Act  Feb.  14,  1917,  c.  53,  §  7.)     Records  of  shipments  of 
alcohol. 

All  express  companies,  railroad  companies,  public  or  private  car- 
riers are  hereby  required  to  keep  a  separate  book  in  which  sh^"  ^^ 
entered,  immediately  upon  receipt  thereof,  the  name  of  the  person 
to  whom  pure  alcohol  is  shipped,  from  what  city  or  town  and    State 
the  same  was  shipped,  and^the  name  of  the  shipper,  the  amoun'*  ^^^ 
kind  received,  the  date  when  received,  the  date  when  delivered » ^" 
to  whom  delivered,  after  which  record  there  shall  be  a  blank   ^P^^^ 
in  which  the  consignee  shall  be  required  to  sign  his  own  narti^'.^jj 
ink,  before  such  pure  alcohol  is  delivered  to  such  consignee,  ^vhlc 
book  shall  be  open  to  the  inspection  of  the  public  at  any  time  o^^' 
ing  business  hours  of  the  company  and  shall  not  be  removed    ^^ . 
the  place  where  the  same  is  required  to  be  kept.    A  copy  of  ^^^^^f^ 
upon  any  such  record  herein  provided  to  be  kept,  when  certifi^^ 
by  the  agent  of  any  express  or  railroad  company  or  any  public  o 
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private  carrier  in  charge  of  the  same,  shall  constitute  prima  facie 
evidence  of  the  facts  therein  stated  in  any  court  of  the  Territory. 

It  shall  be  unlawful  for  any  person,  house,  association,  firm,  com- 
pany, club,  or  corporation,  his,  its,  or  their  agents,  officers,  clerks, 
or  servants,  to  ship  alcohol  or  intoxicating  liquor  to  a  false  or  ficti^ 
tious  name  or  person,  or  any  person  to  receive  or  receipt  for  alcohol 
or  intoxicating  liquor  in  a  false  or  fictitious  name.     (39  Stat.  904.) 

See  note  to  S  3643b,  ante. 

§  3643ee.  (Act  Feb.  14,  1917,  c.  53,  §  8.)     Transportation  of  wine 
for  sacramental  purposes. 

Any  common  carrier  or  any  person  operating  a  boat  or  vehicle 
for  the  transportation  of  goods,  wares,  or  merchandise  may  accept 
for  transportation  and  may  transport  to  any  place  within  the  Ter- 
ritory of  Alaska  shipments  of  wine  for  sacramental  purposes  when 
there  is  attached  to  such  shipment  a  certificate  in  substantially  the 
following  form: 

"I    (or   we)    certify   that   this   package    contains   only   

(amount)   of  (wine),  which  has  been  ordered  by  

who  represents  himself  to  be  a  duly  authorized  and  officiat- 
ing priest  or  minister  of  the church  at ,  and  that  said 

wine  is  desired  for  sacramental  purposes  only. 


«t  » 


(39  Stat.  905.)  (Signature  of  shipper.) 

See  note  to  S  3643b»  ante. 

§  3643f.  (Act  Feb.  14,  1917,  c.  53,  §  9.)  Same;  refusal  of  deliv- 
ery without  certificates. 
Whenever  a  shipment  of  wines  for  sacramental  purposes  shall 
have  been  transported  for  delivery  within  the  Territory  of  Alaska 
the  delivering  agent  of  the  transportation  company  must  refuse  to 
deliver  the  same  unless  it  is  accompanied  by  the  certificate  pre- 
scribed in  section  eight  of  this  Act,  and  then  only  to  the  person  to 
whom  the  same  is  addressed  or  upon  his  written  order.  The  trans- 
portation company  must  keep  a  record  of  all  shipments  and  deliv- 
eries of  wines  for  sacramental  purposes  and  must  preserve  for  a  pe- 
riod of  one  year  after  their  receipt  all  certificates  accompanying 
such  shipments  and  all  written  orders  upon  which  deliveries  may 
be  made.  Such  records  must  be  open  to  the  inspection  of  the  pub- 
lic at  any  time  during  office  hours.  (39  Stat.  905.) 
See  note  to  §  3G43b,  ante. 

§  3643ff.  (Act  Feb.  14,  1917,  c.  53,  §  10.)     Alcohol  for  scientific 
purposes;    application  for. 

Any  person  who  shall  desire  to  purchase  pure  alcohol  for  scien- 
tific, artistic,  or  mechanical  purposes  shall  apply  to  the  district 
court  aforesaid  for  a  permit  for  that  purpose.  To  procure  such  per- 
mit he  shall  make  and  file  with  the  clerk  of  the  district  court  a  state- 
ment in  writing,  under  oath,  stating  that  he  desires  to  purchase  pure 
alcohol  for  scientific,  artistic,"  or  mechanical  purposes  as  provided 
by  this  Act,  and  giving  his  name  and  residence  and  the  place  at 
which  such  pure  alcohol  is  to  be  used.  (39  Stat.  905.) 
See  note  to  §  3643b,  ante. 

§  3643g.  (Act  Feb.  14,  1917,  c.  53,  §  11.)     Same;  permits;  form. 

If  the  judge  of  said  district  court  is  satisfied  of  the  good  faith  of 
the  applicant,  he  shall  issue  to  said  applicant  a  permit  to  purchase 
a  reasonable  amount  of  pure  alcohol  for  scientific,  artistic,  or  me- 
chanical purposes.  The  original  of  said  permit  shall  have  attached 
.thereto  a  duplicate  copy,  and  each  shall  be  numbered  with  the 
same  number  and  be  in  substantially  the  following  form : 
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"District  Court, Division,  Territory  of  Alaska,  ss. 

" ,  residing  at ,  is  hereby  permitted  to  pur- 
chase pure  alcohol  in  the  amount  of (here  insert  quantity), 

to  be  used  for  scientific,  artistic,  or  mechanical  purposes.  This  per- 
mit can  only  be  used  for  one  purchase,  and  the  copy  thereof  attach- 
ed hereto  shall  be  conspicuously  pasted  upon  the  package  contain- 
ing said  alcohol,  and  this  permit  to  purchase  shall  be  void  after 
ninety  days  from  the  date  hereof. 

"By  order  of  the  district  court  aforesaid. 

"Dated  this day  of ,  nineteen  hundred  and . 


(39  Stat.  905.) 

See  note  to  §  3643b,  ante. 


"Judge  of  the  District  Court." 


§  3643gg.  (Act  Feb.  14,  1917,  c.  53,  §  12.)     Same;   permits;  can- 
cellation. 
The  permit  mentioned  in  section  eleven  shall  authorize  the  ap- 
plicant to  purchase  and  any  pharmacist  to  sell  and  deliver  to  him 
the  quantity  named  in  the  said  permit.    The  permit  shall  be  cancel- 
ed, kept,  and  retained  on  file  for  at  least  one  year  by  the  pharma- 
cist so  selling  said  pure  alcohol,  and  the  copy  of  said  permit  shall 
be,  by  the  pharmacist,  conspicuously  pasted  upon  the  receptacle 
containing  said  alcohol,  and  shall  so  remain  upon  said  receptacle 
so  long  as  the  same  shall  contain  alcohol.     Said  permit  anci  copy 
shall  only  authorize  one  purchase  and  sale.    It  shall  be  unlawful  for 
any  pharmacist  to  sell  pure  alcohol  without  the  permit  herein  speci- 
fied, or  for  any  person  to  keep  or  have  in  his  possession  any  piire  al- 
cohol unless  the  receptacle  containing  the  same  shall  be  distinctly 
labeled  with  the  copy  of  the  permit  authorizing  the  purchase   of  the 
same.     (39  Stat.  906.) 

See  note  to  S  3643b,  ante. 

§  3643h.   (Act  Feb.  14,  1917,  c.  53,  §  13.)     Use  of  building  or  ve- 
hicle in  violation  of  law. 
It  shall  be  unlawful  for  any  person  owning,  leasing,  or  occupying 
or  in  possession  or  control  of  any  premises,  building,  vehicle,  car,  or 
boat  to  knowingly  permit  thereon  or  therein  the  manufacture,  trans- 
portation, disposal,  or  the  keeping  of  intoxicating  liquor  with  intent 
to  manufacture,  transport,  or  dispose  of  the  same  in  violation  of  the 
provisions  of  this  Act.     (39  Stat.  906.) 
See  note  to  S  3643b,  ante. 

§  3643hh.  (Act  Feb.  14,  1917,  c.  53,  §  14.)     Importation  of  liquors 
except  as  provided  by  law. 
It  shall  be  unlawful  for  any  person  to  import,  ship,  sell,  transport, 
deliver,  receive,  or  have  in  his  possession  any  intoxicating  licjuors, 
except  as  in  this  Act  provided.     (39  Stat.  906.) 

See  note  to  §  3643b,  ante. 

§  3643i.  (Act  Feb.  14,  1917,  c.  53,  §  15.)     Drinking  liquors    in  or 
on  passenger  coach,  v  % 

Any  person  who  shall  in  or  upon  any  passenger  coach,  street  car, 
boat,  or  in  or  upon  any  other  vehicle  commonly  used  for  the  trans- 
portation of  passengers,  or  in  or  about  any  depot,  platform,  or  avail- 
ing room  drink  any  intoxicating  liquor  of  any  kind,  or  any  person 
who  shall  be  drunk  or  intoxicated  in  any  public  or  private  ro^d  or 
street,  or  in  any  passenger  coach,  street  car,  or  any  public  place  or 
building,  or  at  any  public  gathering,  or  any  person  who  shall  be 
drunk  or  intoxicated  and  shall  disturb  the  peace  of  any  person,, 
shall  be  guilty  of  a  misdemeanor.  (39  Stat.  906.) 
See  note  to  §  3643b,  ante. 
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§  3643ii.  (Act  Feb.  14,  1917,  c.  53,  §  16.)  Keeping  place  for  sale 
of  liquors. 
Every  person  who  shall  directly  or  indirectly  keep  or  maintain 
by  himself  or  by  associating  with  others,  or  who  shall  in  any  man- 
ner aid,  assist,  or  abet  in  keeping  or  maintaining  any  club  house,  or 
other  place  in  which  alcoholic  liquor  is  received  or  kept  for  the  pur- 
pose of  use,  gift,  barter,  or  sale,  or  for  distribution  or  division 
among  the  members  of  any  club  or  association  by  any  means  what- 
soever, or  who  shall  maintain  what  is  commonly  known  as  the 
"^locker  system"  or  other  device  for  evading  the  provisions  of  this 
Act,  and  every  person  who  shall  use,  barter,  sell,  give  away,  or  as- 
sist or  abet  in  bartering,  selling,  or  giving  away  any  liquors  so  re- 
ceived or  kept,  shall  be  deemed  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  be  subject  to  the  penalties  prescribed  in  section 
one  of  this  Act;  and  in  all  cases  the  members,  shareholders,  asso- 
ciates, or  employees  in  any  club  or  association  mentioned  in  this 
section  shall  be  competent  witnesses  to  prove  any  violations  of  the 
provisions  of  this  section  of  this  Act,  Or  of  any  fact  tending  there- 
to; and  no  person  shall  be  excused  from  testifying  as  to  any  of- 
fense committed  by  another  against  any  of  the  provisions  of  this  Act 
by  reason  of  his  testimony  tending  to  criminate  himself,  but  the 
testimony  given  by  such  person  shall  in  no  case  be  used  against 
/  him. 

The  keeping  or  giving  away  of  alcoholic  liquors,  or  any  schemes 
or  devices  whatever,  to  evade  the  provisions  of  this  Act  shall  be 
deemed  unlawful  within  the  provisions  of  this  Act    (39  Stat.  906.) 
See  note  to  §  3643b,  ante. 

§  3643J.  (Act  Feb.  14,  1917,  c.  53,  §  17.)  Arrest  of  persons  charg- 
ed with  violations  of  act. 
If  one  or  more  persons  who  are  competent  witnesses  shall  charge, 
on  oath  or  affirmation,  before  the  district  attorney  or  any  of  his 
deputies  duly  authorized  to  act  for  him,  presenting  that  any  per- 
son, company,  copartnership,  association,  club,  or  corporation  has 
or  have  violated  or  is  violatmg  the  provisions  of  this  Act  by  manu- 
facturing, storing,  or  depositing,  offering  for  sale,  keeping  for  sale 
or  use,  trafficking  in,  bartering,  exchanging  for  goods,  giving  away, 
or  otherwise  furnishing  alcoholic  liquor,  shall  request  said  district 
attorney  or  any  of  his  assistants  duly  authorized  to  act  for  him  to 
cause  to  be  issued  a  warrant,  said  attorney  or  any  of  his  assistants 
shall  cause  to  be  issued  such  warrant,  in  which  warrant  the  room, 
house,  building,  or  other  place  in  which  the  violation  is  alleged  to 
have  occurred  or  is  occurring  shall  be  specifically  described ;  and 
said  warrant  shall  be  placed  in  the  hands  of  the  marshal,  his  depu- 
ty, or  any  town  marshal  or  policeman  in  any  town  in  which  the 
room,  house,  building,  or  other  place  above  referred  to  is  located, 
commanding  him  to  at  once  thoroughly  search  said  described  room, 
house,  building,  or  other  place,  and  the  appurtenances  thereof ;  and 
if  any  such  be  found,  to  take  into  Ws  possession  and  safely  keep,  to 
be  produced  as  evidence  when  required,  all  alcoholic  liquors  and  all 
the  means  of  dispensing  the  same,  also  all  the  paraphernalia  or  part 
of  the  paraphernalia  of  a  barroom  or  other  alcoholic  liquor  estab- 
lishment, and  any  United  States  internal-revenue  tax  receipt  or  cer- 
tificate for  the  manufacture  or  sale  of  alcoholic  liquor,  effective  for 
the  period  of  time  covering  the  alleged  offense,  and  forthwith  re- 
port all  the  facts  to  the  district  attorney  or  his  deputy,  and  such  al- 
coholic liquor  or  the  means  for  dispensing  same,  or  the  parapher- 
nalia of  a  barroom  or  other  alcoholic  liquor  establishment,  or  any 
United  States  internal-revenue  tax  receipt  or  certificate  for  the  sale 
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of  alcoholic  liquor,  effective  as  aforesaid,  shall  be  prima  facie  evi- 
dence of  the  violation  of  the  provisions  of  this  Act.    (39  Stat.  906.) 
See  note  to  S  3643b,  ante. 

§  3643JJ.  (Act  Feb.  14,  1917,'  c.  53,  §  18.)     Evidence  to  convict 

It  shall  not  be  necessary,  in  order  to  convict  any  person,  conxpany, 
house,  association,  copartnership,  club,  or  corporation,  his,  its,  or 
their  agents,  officers,  clerks,  or  servants  of  manufacturing,  import- 
ing, or  selling  alcoholic  liquors,  to  prove  the  actual  manufacture, 
importing,  sale,  delivery  of,  or  payment  for  any  alcoholic  liquors, 
but  the  evidence  of  having  or  keeping  them  in  hand,  stored  or  de- 
posited, taking  orders  for,  or  offering  to  sell  or  barter,  or  exchang- 
ing them  for  goods  or  merchandise,  or  giving  them  away,  shall  be 
sufficient  to  convict ;  nor  shall  it  be  necessary  in  a  warrant,  infor- 
mation, or  indictment  to  specify  the  particular  kind  of  alcoholic 
liquor  which  is  made  the  subject  of  a  charge  of  violation  of  this 
Act.     (39  Stat.  907.) 

See  note  to  S  3643b,  ante. 

§  3643k.  (Act  Feb.  14,  1917,  c.  53,  §  19.)  Liquor  nuisances;  main- 
tenance; abatement. 
All  houses,  boats,  boathouses,  buildings,  clubrooms,  and  places  oi 
every  description,  including  drug  stores,  where  alcoholic  liquors 
are  manufactured,  stored,  sold,  or  vended,  given  away,  or  furnished 
contrary  to  law,  including  those  in  which  clubs,  orders,  or  associa- 
tions sell,  barter,  give  away,  distribute,  or  dispense  intoxicating 
liquors  to  their  members  by  any  means  or  device  whatever,  as  pro- 
vided in  this  Act,  shall  be  held,  taken,  and  deemed  common  and 
public  nuisances.  And  any  person  who  shall  maintain,  or  shall  aid 
or  abet,  or  knowingly  be  associated  with  others,  in  maintaining 
such  common  and  public  nuisance,  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  subject  to  the  penalties  pre- 
scribed in  section  one  of  this  Act,  and  judgment  shall  be  given  that 
such  house,  boat,  building,  or  other  place,  or  any  room  therein,  be 
abated  or  closed  up  as  a  place  for  the  sale  or  keeping  of  such  liquor 
contrary  to  law,  as  the  court  may  determine.  (39  Stat.  907.) 
See  note  to  §  3643b,  ante. 

§  3643kk.  (Act  Feb.   14,  1917,  c.  53,  §  20.)     Same;    actions  for 
abatement. 

Any  United  States  district  attorney  for  the  Territory  of  Alaska 
may  maintain  an  action  in  equity  in  the  name  of  the  United  States 
to  abate  and  perpetually  enjoin  such  a  nuisance  as  defined  in  the 
preceding  section.  No  bond  shall  be  required.  Any  person  violat- 
ing the  terms  of  any  injunction  granted  in  such  proceedings  shall 
be  punished  for  contempt  by  a  fine  of  not  more  than  $500  or  by  im- 
prisonment in  the  Federal  jail  for  not  more  than  5ix  months,  or 
both  such  fine  and  imprisonment,  in  the  discretion  of  the  court. 
(39  Stat.  907.) 

See  note  to  §  3643b»  ante. 

§  3643/.  (Act  Feb.  14,  1917,  c.  53,  §  21.)     Same;  violations  of  law 
by  tenant;    forfeiture  of  lease. 
If  a  tenant  of  a  building  or  tenement  is  convicted  of  using  such 
premises  or  any  part  thereof  or  maintaining  a  common  nuisance, 
as  hereinbefore  defined,  or  of  knowingly  permitting  such  use  by  an- 
other, the  conviction  of  such  use  shall  render  void  the  lease  under 
which  he  holds  and  shall  cause  the  right  of  possession  to  revert  to 
the  owner  or  lessor,  who  may,  without  process  of  law,  make  imme- 
diate entry  upon  the  premises,  or  may  avail  himself  of  the  remedy 
provided  for  the  forcible  detention  thereof.     (39  Stat.  907.) 
See  note  to  {  3643b,  ante. 
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§  3643//.  (Act  Feb.  14,  1917,  c.  53,  §  22.)     Same;   knowingly  per- 
mitting. 
Anyone  who  knowingly  permits  any  building  owned  or  leased  by 
him  or  under  his  control,  or  any  part  thereof,  to  be  used  in  maintain- 
ing a  common  nuisance  hereinbefore  described  in  section  nineteen 
of  this  Act,  oeglects  to  take  all  reasonable  measures  to  eject  there- 
from the  person  so  using  the  same,  shall  be  deemed  guilty  of  assist- 
ing in  maintaining  such  nuisance.    (39  Stat.  908.) 
See  note  to  I  3643b,  ante. 

§  3643m.  (Act  Feb.  14,  1917,  c.  53,  §  23.)  Property  in  alcoholic 
liquors  illegally  manufactured;  searches  and  sei2ures. 
No  property  right  of  any  kind  shall  exist  in  alcoholic  Jiquors  or 
beverages  illegally  manufactured,  received,  possessed,  or  stored  un- 
der this  Act,  and  in  all  such  cases  the  liquors  are  forfeited  to  the 
United  States  and  may  be  searched  for  and  seized  and  ordered  to 
be  destroyed  by  the  court  after  a  conviction,  when  such  liquors 
have  been  seized  for  use  as  evidence,  or  upon  satisfactory  evidence 
to  the  court  presented  by  the  districfattorney  that  such  liquors  are 
contraband.     (39  Stat.  908.) 

See  note  to  |  3643b,  ante. 

§  3643mm.  (Act  Feb.  14,  1917,  c.  53,  §  24.)  Punishment  for  vio- 
lations of  act. 
Any  person  convicted  of  a  violation  of  any  of  the  provisions  of 
this  Act  where  the  punishment  therefor  is  not  herein  specifically 
provided  shall  be  punished  as  provided  by  section  one  of  this  Act. 
(39  Stat.  906.) 

See  note  to  §  3643b,  ante. 

§  3643n.  (Act  Feb.  14,  1917,  c.  53,  §  25.)     Revocation  of  licenses 
of  pharmacists. 

In  case  a  pharmacist  is  convicted  under  the  provisions  of  this 
Act  the  judge  of  the  district  court,  in  additioiji  to  the  penalty  pro- 
vided in  this  Act,  may,  in  his  discretion,  revoke  his  license  to  prac- 
tice pharmacy,  and  thereafter  he  shall  not  receive  a  license  for  one 
year.    (39  Stat.  908:) 

See  note  to  |  3643b,  ante. 

§  3643nn.  (Act  Feb.  14,  1917,  c.  53,  §  26.)     Evidence  of  sale  of  liq- 
uors. 

The  issuance  by  the  United  States  of  any  internal  revenue  spe- 
cial tax  stamp  or  receipt  to  any  person  as  a  dealer  in  intoxicating 
liquors  shall  be  prima  facie  evidence  of  the  sale  of  intoxicating  liq- 
uors by  such  person  during  the  time  the  stamp  or  receipt  is  in  force 
and  effect. 

A  copy  of  such  stamp  or  receipt  or  of  the  record  of  the  issuance 
thereof,  certified  to  by  a  United  States  internal-revenue  officer  hav- 
ing charge  of  such  record,  is  admissible  as  evidence  in  like  case  and 
with  like  effect  as  the  original  stamp  or  receipt.    (39  Stat.  908.) 
See  note  to  S  3643b,  ante. 

§  36430.  (Act  Feb.  14,  1917,  c.  53,  §  27.)     Duties  of  officers  to  en- 
force law. 

,  It  shall  be  the  duty  of  the  governor  of  Alaska,  the  United  States 
marshals  and  their  deputies,  mayors,  and  members  of  town  coun- 
cils, town  marshals,  and  police  officers  of  all  incorporated  towns  in 
Alaska,  all  Federal  game  wardens,  agents  of  the  Bureau  of  Fisher- 
ies and  Forestry  Service,  customs  collectors  and  their  deputies,  em- 
.  ployees  of  the  Bureau  of  Education,  prosecuting  attorneys  and  their 
deputies,  and  all  other  Federal  and  Territorial  executive  officers  to 
enforce  the  provisions  of  this  Act.  (39  Stat.  908.) 
See  note  to  {  8643b,  ante. 
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§  364300.  (Act  Feb.  14,  1917,  c.  53,  §  28.)  IMormations  for  vio- 
lations of  law. 
Prosecutions  for  violations  of  the  provisions  of  this  Act  sha.ll  be 
on  information  filed  by  any  such  officer  before  any  justice  o€  the 
peace  or  district  judge,  or  upon  indictment  by  any  grand  jury  of 
the  Territory  of  Alaska,  and  said  United  States  district  attorney  or 
his  deputy  shall  file  such  information  upon  the  presentation  to  him 
or  his  assistants  of  sworn  information  that  the  law  has  been  at  iolat- 
ed;  and  in  such  prosecutions  anyone  making  a  false  oath  to  any 
material  fact  shall  be  deemed  guilty  of  perjury.     (39  Stat.  90S.) 

See  note  to  §  8643b,  ante, 

§  3643p.  (Act  Feb.  14,  1917,  c.  53,  §  29.)     Importing  liquors  in 
violation  of  law. 
Any  person,  company,  or  corporation  who  shall  import  or  03,rry 
liquors  into  or  upon  the  Territorial  waters  of  Alaska  in  or  upon,   sny 
steamship,  steamboat,  vessel,  boat,  or  other  water  craft,  or    sl:iall 
permit  the  same  to  be  so  imported  or  carried  into  or  upon  said    ^va- 
ters,  except  under  the  provisions  of  this  Act,  shall  be  guilty    of  a 
misdemeanor,  and  upon  conviction  shall  be  punished  as  provided  in 
section  one  of  this  Act.     (39  Stat.  908.) 
See  note  to  §  3643b,  ante. 

§  3643pp.  (Act  Feb.  14,  1917,  c.  53,  §  30.)     Liquor  licenses. 

In  addition  to  the  power  now  exercised  the  judges  of  the  district 
courts  of  Alaska  may  grant  liquor  licenses  for  any  period  of  time 
less  than  one  year  upon  a  pro  rata  of  the  license  fee  for  one  year, 
but  not  to  extend  beyond  the  first  day  of  January,  nineteen  huiidred 
and  eighteen,  under  the  provisions  of  law  now  in  force  there  so 
far  as  the  same  are  applicable.     (39  Stat.  909.) 

See  note  to  §  3643b,  ante. 

§  3643q.  (Act  Ffeb.  14,  1917,  c.  53,  §  31.)     Additional  legislation 
by  Legislature. 
The  Legislature  of  the  Territory  of  Alaska  may  pass  additional 
legislation  in  aid  of  the  enforcement  of  this  Act  not  inconsistent 
with  its  provisions.     (39  Stat.  909.) 

See  note  to  S  3643b,  ante. 

§  3643qq.  (Act  Feb.  14,  1917,  c.  53,  §  32.)  Singular  iixoludes 
plural  and  masculine  feminine. 
In  the  interpretation  of  this  Act  words  of  the  singular  nvirnber 
shall  be  deemed  to  include  their  plurals,  and  words  of  the  m3.scu- 
line  gender  shall  be  deemed  to  include  the  feminine,  as  the  case 
may  be.     (39  Stat.  909.)/ 

See  note  to  §  3643b,  ante. 

§  3643r.  (Act  Feb.  14,  1917,  c.  53,  §  33.)     Time  of  taking    effect 
of  act ;  repeal. 
This  Act  shall  be  in  full  force  and  effect  on  and  after  the    first 
day  of  January,  nineteen  hundred  and  eighteen,  and  all  laws    and 
parts  of  laws  inconsistent  herewith  be,  and  they  are  hereby,   re- 
pealed as  of  that  date.     (39  Stat.  909.)  '    , 
See  note  to  §  3643b,  ante. 
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and  negligently  permitted  to  spread  to 

ELECTIONS 

QUALIFICATIONS    OP    VOTERS    FOR    SENATORS    AND    IN    ALI,    OTHER   ELECTIONS 

§  3704a.  (Act  June  13,  1918,  c.  97,  §  1.)  Qualifications  of  females. 
That  the  Legislature  of  the  Territory  of  Hawaii  be,  and  it  is 
hereby,  vested  with  the  power  to  provide  that,  in  all  elections  au- 
thorized fo  be  held  by  the  organic  act  of  the  Territory  of  Hawaii, 
female  citizens  possessing  the  same  qualifications  as  male  citizens 
shall  be  entitled  to  vote.     (40  Stat.  604.) 

§  3704b.  (Act  June  13,  1918,  c.  97,  §  2.)  Submission  to  voters  of 
right  of  females  to  vote. 
The  said  legislature  is  further  hereby  vested  with  the  power  to 
have  submitted  to  the  voters  of  the  Territory  of  Hawaii  the  ques- 
tion of  whether  or  not  the  female  citizens  of  the  Territory  shall  be 
empowered  to  vote  at  elections  held  under  the  laws  of  the  territory 
of  Hawaii.    (40  Stat.  604.) 

§  3704c.  (Act  June  13,  1918,  c.  97,  §  3.)     Repeal  of  laws  restrict- 
ing right  to  vote  to  males. 
All  provisions  of  the  organic  act  of  the  Territory  of  Hawaii  re- 
stricting the  right  to  vote  to  male  citizens  which  are  in  conflict  with 
the  provisions  hereof  are  hereby  repealed.    (40  Stat.  604.) 

§  3704d.'  (Act  June  13,  1918,  c.  97,  §  4.)     Effect  of  Act. 

This  Act  shall  take  effect,  and  be  enforced  from  and  after  its  ap- 
proval, and  shall  be  held  to  apply  to  both  Territorial  and  municipal 
elections.    (40  Stat  604.) 
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THE  BXECUnVB 

COlOaSSIONEB  OF  PUBLIC  ULNDB 

§  3714.  (Act  April  30,  1900,  c.  339,  §  73,  as  amended.  Act  April 
2,  1908,  c.  124,  and  Act  May  27,  1910,  c.  258,  §  5.)     Public  lands. 

Proclamation  of  the  President,  dated  June  24,  1918,  as  follows: 

"Whereas,  by  reason  of  the  existence  of  a  state  of  war  it  is  essential  to 
the  national  security  and  defense,  for  the  successful  prosecution  of  the  war,  and 
for  the  support  and  maintenance  of  the  Army  and  Navy,  to  secure  an  ade- 
quate supply  of  sugar  and  other  food  products  in  the  United  States,  indud- 
ing  the  Territory  of  Hawaii; 

"Now  therefore,  I,  Woodrow  Wilson,  President  of  the  United  States,  by 
virtue  of  the  powers  conferred  upon  me  by  law,  do  hereby  find  and  determine, 
and  by  this  proclamation  do  announce  that  it  is  essential  in  order  to  aecare 
such  adequate  food  supply  to  continue  to  the  fullest  extent  possible  the  calti- 
vation  of  all  public  lands  in  the  Territory  of  Hawaii  now  under  cultivation  in 
sugar  or  other  food  products;  and  for  the  purpose  of  continuing  such  culti- 
vation and  of  maintaining  the  production  of  all  such  food  products  the  Com- 
missioner of  Public  Lands  of  the  Territory  of  Hawaii,  with  the  approval  of 
the  Governor,  is  hereby  authorized  and  empowered  to  enter  into  all  necea- 
sary  contracts  with  the  lessees  of  any  of  said  Government  lands,  the  leases 
of  which  have  expired  or  which,  while  this  proclamation  is  in  force,  will  ex- 
pire, or  with  any  other  person,  firm,  or  corporation  for  the  continued  culti- 
vation of  said  lands,  until  such  time  as  the  same  shall  be  occupied  and  culti- 
vated by  homesteaders. 

"And  to  further  effectuate  the  purpose  of  this  proclamation,  the  said  Com- 
missioner, with  the  approval  of  the  Governor,  may  require  of  all  such  home- 
steaders at  the  time  of  entering  into  their  special  homestead  agreements,  a 
contract  which  may  be  incorporated  into  such  special  homestead  agreement 
to  continue  the  cultivation  of  their  homesteads,  and  to  reimburse  any  person 
or  corporation  who  or  which  shall  have  done  any  cultivation  or  other  work 
on  said  land,  with  the  approval  of  the  Commissioner  and  Grovernor,  for  the 
conservation  of  the  crop  thereon,  to  the  amount  of  the  actual  cost  of  aucfa 
work." 

THB  JUDICIARY 

DISQUALIFICATION     BT     BELATIONSHIP,      PECUNIABT     INTEREST,      OB     FBEVIOUS 

JUDGMENT 

§  3725.  (Act  April  30,  1900,  c.  339,  §  84,  as  amended.  Act  May  27, 
1910,  c.  258,  §  6.)  Disqualification  by  relationship,  pecuniary 
interest,  or  previous  judgment. 

Disqualilioation  of  iudgos^-^hat  the  court,  to  entertain  an  appeal  in  a  suit 

justices  of  the  Supreme  Court  of  Ha-  involving  the  validity  of   the  appoint- 

waii,  as  individuals,  appointed  a  trus-  ment.    In  re  Bishop's  Bstate  (0.  G.  A) 

tee  under  a  power  conferred  by  will,  250  F.  145. 
held  not  to  disqualify  them,  sitting  as  a 

UNITED  STATES  OFFICERS 

FEDERAL  OOUBT 

§  3727.  (Act  April  30,  1900,  c.  339,  §  86,  as  amended.  Act  March  3, 

1909,  c.  269,  §  1.)     District  court. 

Judgment    of    court.— Where    circuit  notice,  such  action  was  mere  irregular- 
court  of  Hawaii,  after  setting  aside  de-  ity,  which  did  not  render  decree  void 
cree  in  divorce  suit  against  defendant,  and  open  it  to  collateral  attack.    Kale- 
who  had  consented  to  hearing,  render-  bua  ▼.  Clark  (C.  C.  A.)  250  F.  612. 
ed  second  decree  against  him  without 

MISCELLtANEOUS 

INTOXICATING   LIQUORS 

§  3746a.  (Act  May  23,  1918,  c.  84,  §  1.)     Prohibition;  repeal  of  act; 
petition. 
Ninety  days  after  the  passage  of  this  Act,  during  the  period  of 
the  war  and  thereafter,  except  as  herein  provided,  it  shall  be  un- 
lawful in  the  Territory  of  Hawaii  to  sell,  give  away,  manufacture, 
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transport,  import,  or  export  intoxicating  liquors,  except  for  me- 
chanical, scientific,  sacramental,  or  medicinal  purposes,  for  which 
purposes  the  sale,  gift,  transport,  import,  and  export  of  the  same 
shall  be  under  such  rules  and  regulations  as  the  Governor  of  the 
Territory  may  prescribe,  and  any  person  violating  the  provisions 
hereof  shall  be  fined  in  a  sum  not  exceeding  $500  or  imprisoned 
.  for  a  period  of  not  longer  than  one  year,  or  both :  Provided,  That 
at  any  general  election  of  the  Territory  of  Hawaii,  held  within 
two  years  after  the  conclusion  of  peace,  the  repeal  of  this  Act  may, 
upon  petition  of  not  less  than  twenty  per  centum  of  the  qualified 
electors  of  said  Territory  at  the  last  preceding  general  election, 
be  submitted  to  a  vote  of  the  qualified  electors  of  said  territory, 
and  if  a  majority  of  all  the  qualified  electors  thereof  voting  upon 
such  question  shall  vote  to  repeal  this  Act,  it  shall  thereafter  not 
be  in  force  and  effect,  otherwise  it  shall  be  in  full  force  and  effect. 
(40  Stat.  560.) 

This  section,  and  the  section  next  following,  were  an  act  entitled  "An  act 
to  prohibit  the  sale,  manufacture,  and  importation  of  intoxicating  liquors  in 
the  territory  of  Hawaii  during  the  period  of  the  war,  except  as  hereinafter 
provided/'  cited  above. 

§  3746b.  (Act  May  23,  1918,  c.  84,  §  2.)     Contents  of  petition 
for  repeal. 

The  said  petition  shall  be  addressed  to  and  filed  with  the  Sec- 
retary of  the  Territory  at  least  two  months  before  the  election  at 
which  the  question  is  to  be  voted  upon,  and  the  person  obtaining 
any  signature  to  such  petition  shall  make  affidavit  that  he  wit- 
nessed the  signing  of  the  same  and  believes  the  address  of  each 
petitioner  affixed  to  his  name  is  the  true  address  of  such  peti- 
tioner. Such  election  shall  be  conducted  under  the  laws  of  the 
Territory  provided  for  general  elections.     (40  Stat.  561.) 

See  note  to  §  3746a,  ante. 
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3747.  [Superseded.] 

GENEKAL    PROVISIONS 

3753.  [Superseded.] 

3754.'  Citizens  of  Porto  Rico ;  citizens 
of  Porto  Rico  and  of  United 
States  residing  therein  to  con- 
stitute body  politic  under  name 
of  the  People  of  Porto  Rico. 

3755.  Laws  of  Porto  Rico  continued  In 
force. 

3759,  3760.  [Superseded.] 

3762-3764.  [Superseded.] 

THE  GOVERNOR 
3765.  [Superseded.] 

THE  EXECUTIVB  OOUNGHj 
3766-3775.  [Superseded.] 

HOUSE  OF  DELEGATEJS 

3776-3782.  [Superseded.] 

3783.  Special  provisions  in  franchises; 
real  estate  holdings  of  corpo- 
rations restricted. 

« 

THE  JUDICIARY 

3784-^786.  [Superseded.] 
3788-3707.  [Superseded.] 
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Sec. 

3799^803.  [Repealed.] 
3808a.  Territory  included  under  name 
Porto  Rico. 

BILL  OF  RIGHTS 

3803aa.  Bill  of  RighU  and  restrictions. 

3803aaa.  Export  dudes;  taxes,  etc.,  for 
insular  goyemment;  bonds, 
etc. 

3803b.  Capital. 

3803bb.  United  States  citizenship. 

3803bbb.  Government  expenses  payable 
out  of  insular  revenues. 

8803c.  Public  property  transferred. 

3803cc.  Harbors  and  navigable  waters 
transferred. 

8803CCC.  United  States  Laws  extended 
to  Porto  Rico;  internal 
revenue  receipts  covered  in- 
to treasury. 

3803d.  Judicial  process;  officials  to  be 
citizens  of  United  States; 
oath. 

3803dd.  Official  reports. 

EXECUTIVE  DEPARTMENT 

8803ddd.  Governor. 

8803e.  Executive  departments. 

8808ee.  Attorney  general 
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Sec. 

3803eee.  Treasurer;    bond. 

3S03f.  Commissioner  of  interior. 

8803fF.  Commissioner  of  education. 

3803fff.  Commissioner     of     agriculture 

and  labor. 
3803g.  Commissioner  of  health. 
8808gg.  Auditor;     powers    and    duties. 
3803h.  Same;    appeals  from  decisions. 
8803hb.  Executive    secretary;     powers 

and  duties. 
38031.  Transmission   of  copies  of  laws 

to    executiye    department    of 

United  States. 
380311.  Governor  ad  interim. 

LEGISLATIVE  DEPARTMENT 

3d03j.  Legislature;     designation    of. 
3803JJ.  Senate;      members;      election; 

powers. 
3803jjj.  House       of      representatives; 

members ;    election. 
3803k.  Representative     and    senatorial 

districts. 
3803kk.  Elections;     time    of    holding; 
officers    elected    at;     bound- 
aries^ districts  and  municipal- 
ities. 
38031.  Term  of  office  of  senators  and 

representatives. 
38032Z.  Per  diem  and  mileage. 
3803m.  Powers ;  ,  determination'  of  elec- 
tion    and     qualifications     of 
members. 
3803mm.  Sessions  of  legislature. 
3803n.  Enacting  clause  of  laws ;    finan- 
cial budget;    passage  of  bills. 
3803nn.  Qualifications  of  electors. 
3803o.  Resident     commissioner;      elec- 
tion. 
3803oo.  Legislative  power;    new  execu- 
tive departments. 
3803p.  Grants    of    franchises;     public 
service   commission,   etc. 


Sec. 

3803pp.  Special  provisions  in  franchia- 
^ '  es ;      corporate     real    estate 
holdings. 

JUDICIAL  DEPARTMENT 

3803q.  /Existing  courts  continued ;  diief 
justice  and  associate  justices 
of  Supreme  Court. 

3803qq.  District  of  Porto  Rico;  offi- 
cers. 

3803r.  Appeals;  removal  of  causes; 
writs  of  error;  certiorari; 
terms  of  district  court;  use  of 
English  language. 

3803rr.  Writs  of  error  and  appeals. 

3803s.  Juries  in  district  court. 

3803sB.  Fees  part  of  United  States  rev- 
enues. 

3803t.  Salaries  of  district  coart  offi- 
cials. 

3803tt.  Fees  and  mileage  of  jurors  and 
witnesses. 

3803u.  Habeas  corpus. 

3803uu.  Appointment  of  judges,  mar- 
shals and  secretaries. 

MISCELLANEOUS        PROVISIONS 

3803v.  Salaries  of  officials. 

3803vv.  Municipal  expenses  payable 
from  municipal  revenues. 

3803w.  Present  incumbents  of  offices 
continued ;     offices    abolished. 

3803ww.  Transfer  of  bureaus  or  of- 
fices. 

3803Z.  Acknowledgment  of  deeds. 

3803ZZ.  Jurisdiction  of  existing  courts 
continued. 

38037.  Time  of  taking  effect  of  act; 
temporary  appointments  to  of- 
fice. 

3803yy.  Existing  laws  continued  in 
force. 

3803z.  Same. 


§  3747.  [Superseded.] 

This  section  was  superseded  by  the  new  Organic  Act  for  Porto  Rico,  Act 
March  2,  1917,  c.  145.  §  1,  post,  f  3803a. 


GENERAL  PROVISIONS 

§  3753.  [Superseded.] 

This  section  was  superseded  by  the  new  Organic  Act  for  Porto  Rico,  Act 
March  2,  1917,  c.  145,  §  4,  post,  §  3803b. 

§  3754.  Citizens  of  Porto  Rico ;  citizens  of  Porto  Rico  and  of  Unit- 
ed States  residing  therein  to  constitute  body  politic  under  name 
of  the  People  of  Porto  Rico. 


Suits  against  government.— Any  right 
of  Porto  Rico  to  claim  immunity  from 
suit  in  a  federal  court  without  its  con- 
sent is  lost,  where  djefendant's  treasur- 
er appears  by  its  Attorney  General 
and  participates  in  the  suit,  by  answer- 
ing and  stipulating  for  trial  and  not 
moving  to  dismiss  until  eight  months 
after  the  action  is  begun.     Richardson 


V.  Fajardo  Sugar  Co.,  36  S.  Ct.  476, 
241  U.  S.  44,  60  L.  Ed.  879. 

The  government  of  Porto  Rico,  by 
voluntarily  becoming  a  party  to  a  suit 
involving  its  interest,  waives  its  right 
to  immunity  from  being  sued  without 
its  consent.  Yeitia  v.  For  tuna  Estates, 
240  F.  256,  153  C.  C.  A.  182. 


§  3755.  (Act  April  12,  1900,  c.  191,  §  8.)  .  Laws  of  Porto  Rico  con- 
tinued in  force. 

Cited    without    definite    application,      Co.  of  Porto  Rico  (C.  C.  A.)  254  F. 
People  of  Porto  Rico  t.  American  R.      369. 
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§§  3759,  3760.  [Superseded.] 

These  secdons  were  superseded  by  the  new  OrgBsiic  Act  for  Porto  Bico,  Act 
March  2,  1917,  c.  145,  §§  6,  7,  post,  §|  3803bbb,  3803c 

§§  3762-3764.  [Superseded.] 

These  sections  were  superseded  by  the  new  Organic  Act  for  Porto  Rico,  Act 
March  2,  1917,  c.  145,  post,  §§  380Sa-3803z. 

The  provisions  of  the  new  act  corresponding  to  these  sections  were  contain- 
ed in  the  following  sections:  f  3762,  post,  §  3808ccc;  i  3763,  post,  t  3803yy; 
§  3764,  post,  §  3808d;  f  3765,  post,  |  3803ddd;  §  3766,  post,  {§  3803e,  3803gg, 
3803hh,  3803w ;  §  3767,  post,  §§  3803hh,  3803 w;  §  3768,  post,  |§  3803ii,  3803w; 
S  3769,  post,  §  3803ee;  §  3770,  post,  §  3803eee;  §  3771,  post,  §  3803gg;  § 
3772,  post,  I  3803f ;  |  3773,  post,  %  3803ff;  |  3774,  post,  f  3803e;  }  3775, 
post,  §  3803dd ;  S  3776,  post,  {|  3803 j,  3803jjj ;  |  3777,  post,  §|  3803 jjj,  3803k; 
I  3778,  post,  §§  3803kk,  3803n;  |  3779,  post.  If  3808 jjj,  3803m;  |  3780.  post, 
§  3803n ;  f  3781,  post,  ||  3803oo,  3803p;  §  3782,  post,  |  3803p. 

THB  GOVERNOB 

§  3765.  [Superseded.] 

See  note  onder  |§  3762-^764,  ante. 

THB  EXECUTIVE  OOUNOIIl 

§§  3766-3775.  [Superseded.] 

See  note  under  §fi  3762-3764,  ante. 

HOUSE  OF  DELEGATES 

§§  3776-3782.  [Superseded.] 

See  note  under  §§  3762-^764,  ante. 

§  3783.  (Res.  May  1, 1900,  No.  23,  §  3.)     Special  provisions  in  fran- 
chises;  real  estate  holdings  of  corporations  restricted. 

The  new  Organic  Act  for  Porto  Rico,  Act  March  2,  11917,  c.  145,  is  not 
to  be' construed  to  abrog^ate  or  impair  this  section,  by  a  provision  of  section 
39  thereof,  post,  |  3803pp. 

Notes  of  Decisionji 

Parties  entitled  to  raise  question  of  the  corporation  lessee  is  holding:  an  ez- 

exoessive  holding.*-In  'a  suit  to  forfeit  cessive  quantity  of  land.     Semidey  v. 

a  lease  for  violation  of  the  restrictions  Central  Aguirre  Co.,  239  F.  610,  152 

concerning  the  use  of  water  rights,  the  C.  0.  A.  444. 
lessor  cannot  raise  the  question  that 

THE  JUDICIARY 

§§  3784-3786.  [Superseded.] 

These  sections  were  superseded  by  the  new  Organic  Act  for  Porto  Blco,  Act 
March  2,  1917,  c.  145,  §|  41,  42,  post,  |{  3803q,  3803qq. 

§§  3788-3797.  [Superseded.] 

These  sections  were  superseded  by  the  new  Organic  Act  for  Porto  Rico,  Act 
March  2,  1917,  c.  145i,  post,  $§  38(>3a--3808z. 

The  provisions  of  the  new  act  corresponding  to  these  sections  were  con- 
tained in  the  following  sections:  f  3788,  post,  |  3803s;  §  3789,  post,  i  3803ss; 
S  3790,  post,  f  3803tt;  §  3791,  post,  §§  3803r,  3803rr,  3803u ;  |  3792,  post,  f 
3803v ;  §  3793,  post,  §§  3803t,  3803v ;  §  3794,  post,  §  3803w ;  f  3795,  post,  § 
.3803aaa;   §  3796,  post,  §  3803o;   i  3797,  post,  §  3803o. 

§§  3799-3803.  ^  [Repealed.] 

These  sections  were  expressly  repealed  by  the  new  Organic  Act  for  Porto 
Rico,  Act  March  2,  1917,  c.  145,  §  8,  post,  |  3803cc 

§  3803a,  (Act  March  2,  1917,  c.  145,  §  1.)     Territory  included  un- 

der  name  Porto  Rico. 

The  provisions  of  this  Act  shall  apply  to  the  island  of  Porto 

Rico  and  to  the  adjacent  islands  belonging  to  the  United  States, 

and  waters  of  those  islands ;  and  the  name  Porto  Rico  as  used  in 

(867) 


§  3803  a  THE  TBBRITORIES  AND  INSULAR  POSSESSIONS  (Tit.  23 

this  Act  shall  be  held  to  include  not  only  the  island  of  that  name 
but  all  the  adjacent  islands  as  aforesaid.     (39  Stat.  951.) 

This  section  and  the  fifty-seven  sections  next  following  were  an  act  en- 
titled "An  act  to  provide  a  civil  government  .for  Porto  Rico^  and  for  other 
purposes/'-  cited  above. 

For  corresponding  provision  of  Act  April  12, 1900,  c.  101,  1 1,  see  U.  S.  Gomp. 
St  1916,  S  3747. 

Notes  of  Dedsionji 

See  notes  to  U.  S.  Comp.  St  1916, 
i  3747. 

BILL  OF  RIGHTS 

§  3803aa.  (Act  March  2,  1917,  c.  145,  §  2.)     BiU  of  Rights  and  re- 
strictions. 

No  law  shall  be  enacted  in  Porto  Rico  which  shall  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law,  or 
deny  to  any  person  therein  the  equal  protection  of  the  laws. 

That  in  all  criminal  prosecutions  the  accused  shall  enjoy  the 
right  to  have  the  assistance  of  counsel  for  his  defense,  to  be  in- 
formed of  the  nature  and  cause  of  the  accusation,  to  have  a  copy 
thereof,  to  have  a  speedy  and  public  trial,  to  be  confronted  with  the 
witnesses  against  him,  and  to  have  compulsory  process  for  obtain- 
ing witnesses  in  his  favor. 

That  no  person  shall  be  held  to  answer  for  a  criminal  offense 
without  due  process  of  law;  and  no  person  for  the  same  oifense 
shall  be  twice  put  in  jeopardy  of  punishment,  nor  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself. 

That  all  persons  shall  before  conviction  be  bailable  by  sufficient 
sureties,  except  for  capital  offenses  when  the  proof  is  evident  or 
the  presumption  great. 

That  no  law  impairing  the  obligation  of  contracts  ^hall  be  en- 
acted. 

That  no  person  shall  be  imprisoned  for  debt. 

That  the  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when  in  case  of  rebellion,  insurrection,  or  invasion 
the  public  safety  may  require  it,  in  either  of  which  events  the  same 
may  be  suspended  by  the  President,  or  by  the  governor,  whenever 
during  such  period  the  necessity  for  such  suspension  shall  exist 

That  no  ex  post  facto  law  or  bill  of  attainder  shall  be  enacted. 

Private  property  shall  not  be  taken  or  damaged  for  public  use 
except  upon  payment  of  just  compensation  ascertained  in  the  man- 
ner provided  by  law. 

Nothing  contained  in  this  Act  shall  be  construed  to  limit  the 
power  of  the  legislature  to  enact  laws  for  the  protection  of  the 
lives,  health,  or  safety  of  employees. 

That  no  law  granting  a  title  of  nobility  shall  b,e  enacted,  and  no 
person  holding  any  office  of  profit  or  trust  under  the  government 
of  Porto  Rico  shall,  without  the  consent  of  the  Congress  of  the 
United  States,  accept  any  present,  emolument,  office,  or  title  of  any 
kind  whatever  from  any  king,  queen,  prince,  or  foreign  State,  or 
any  officer  thereof. 

That  excessive  bail  shall  not  be  required,  nor  excessive  fines  im- 
posed, nor  cruel  and  unusual  punishments  inflicted. 

That  the  right  to  be  secure  against  unreasonable  searches  and 
seizures  shall  not  be  violated. 

That  no  warrant  for  arrest  or  search  shall  issue  but  upon  proba- 
ble cause,  supported  by  oath  or  affirmation,  and  particularly  de- 
scribing the  place  to  be  searched  and  the  persons  or  things  to  be 
seized. 

That  slavery  shall  not  exist  in  Porto  Rico. 
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That  involuntary  servitude,  except  as  a  punishment  for  crime, 
whereof  the  party  shall  have  been  duly  convicted,  shall  not  exist 
in  Porto  Rico. 

That  no  law  shall  be  passed  abridging  the  freedom  of  speech  or 
of  the  press,  or  the  right  of  the  people  peaceably  to  assemble  and 
petition  the  Government  for  redress  of  grievances. 

That  no  law  shall  be  made  respecting  an  establishment  of  religion 
or  prohibiting  the  free  exercise  thereof,  and  that  the  free  exercise 
and  enjoyment  of  religious  profession  and  worship  without  dis- 
crimination or  preference  shall  forever  be  allowed,  and  that  no 
political  or  religious  test  other  than  an  oath  to  support  the  Con- 
stitution of  the  United  States  and  the  laws  of  Porto  Rico  shall  be 
required  as  a  qualification  to  any  office  or  public  trust  under  the 
government  of  Porto  Rico. 
That  no  public  money  or  propierty  shall  ever  be  appropriated,  ap- 
-    plied,  donated,  used,  directly  or  indirectly,  for  the  use,  benefit,  or 
I  support  of  any  sect,  church,  denomination,  sectarian  institution  or 

f  association,  or  system  of  religion,  or  for  the  use,  benefit,  or  support 

\  of  any  priest,  preacher,  minister,  or  other  religious  teacher  or  dig- 

\  nitary  as  such,  or  for  charitable,  industrial,  educational,  or  benev- 

olent purposes  to  any  person,  corporation,  or  community  not  un- 
der the  absolute  control  of  Porto  Rico.  Contracting  of  polygamous 
or  plural  marriages  hereafter  is  prohibited. 

That  one  year  after  the  approval  of  this  Act  and  thereafter  it 
shall  be  unlawful  to  import,  manufacture,  sell,  or  give  away,  or 
to  expose  for  sale  or  gift  any  intoxicating  drink  or  drug :  Provided, 
That  the  legislature  may  authorize  and  regulate  importation,  manu- 
facture, and  sale  of  said  liquors  and  drugs  for  medicinal,  sacra- 
mental, industrial,  and  scientific  uses  only.  The  penalty  for  vio- 
lations of  this  provision  with  reference  to  intoxicants  shall  be  a  fine 
of  not  less  than  $25  for  the  first  offense,  and  for  second  and  subse- 
quent offenses  a  fine  of  not  less  than  $50  and  imprisonment  for  not 
[  less  than  one  month  or  more  than  one  year:    And  provided  fur- 

}  ther.  That  at  any  general  election  within  five  years  after  the  ap- 

:  proval  of  this  Act  this  provision  may,  upon  petition  of  not  less  than 

i:  ten'per  centum  of  the  qualified  electors  of  Porto  Rico,  be  submitted 

to  a  vote  of  the  qualified  electors  of  Porto  Rico,  and  if  a  majority 
!  of  all  the  qualified  electors  of  Porto  Rico  voting  upon  such  question 

I  shall  vote  to  repeal  this  provision,  it  shall  thereafter  not  be  in  force 

■  and  effect;  otherwise  it  shall  be  in  full  force  and  effect. 

That  no  money  shall  be  paid  out  of  the  treasury  except  in  pur- 
^  suance  of  an  appropriation  by  law,  and  on  warrant  drawn  by  the 

proper  officer  in  pursuance  thereof. 
F  That  the  rule  of  taxation  in  Porto  Rico  shall  be  uniform. 

That  all  money  derived  from  any  tax  levied  or  assessed  for  a 
special  purpose  shall  be  treated  as  a  special  fund  in  the  Treasury 
and  paid  out  for  such  purpose  only  except  upon  the  approval  of 
the  President  of  the  United  States. 

That  eight  hours  shall  constitute  a  day's  work  in  all  cases  of  em- 
ployment of  laborers  and  mechanics  by  and  on  behalf  of  the  gov- 
ernment of  the  island  on  public  works,  except  in  cases  of  emer- 
gency. 

That  the  employment  of  children  under  the  age  of  fourteen  years 
in  any  occupation  injurious  to  health  or  morals  or  hazardous  to 
life  or  limb  is  hereby  prohibited.    (39  Stat.  951.) 
See  note  to  §  3803a,  ante. 
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§  3803aaa.  (Act  March  2,  Idl7,  c.  145,  §  3.)  Export  duties;  taxes, 
etc.,  for  insular  government;  bonds,  etc. 
No  export  duties  shall  be  levied  or  collected  on  exports  from 
Porto  Rico,  but  taxes  and  assessments  on  property,  internal  reve- 
nue, and  license  fees,  and  royalties  for  franchises,  privileges,  and 
concessions  may  be  imposed  for  the  purposes  of  the  insular  and 
municipal  governments,  respectively,  as  may  be  provided  and  de- 
fined by  the  Legislature  of  Porto  Rico;  and  when  necessary  to 
anticipate  taxes  and  revenues,  bonds  and  other  obligations  may  be 
issued  by  Porto  Rico  or  any  municipal  government  therein  as  may 
be  provided  by  law,  and  to  protect  the  public  credit:  Provided, 
however,  That  no  public  indebtedness  of  Porto  Rico  or  of  any  sub- 
division or  municipality  thereof  shall  be  authorized  or  allowed  in 
excess  of  seven  per  centum  of  the  aggregate  tax  valuation  of  its 
property,  and  all  bonds  issued  by  the  government  of  Porto  Rico, 
or  by  its  authority,  shall  be  exempt  from  taxation  by  the  Govern- 
ment of  the  United  States,  or  by  the  government  of  Porto  Rico  or 
of  any  political  or  municipal  subdivision  thereof,  or  by  any  State, 
or  by  any  county,  municipality,  or  other  municipal  subdivision  of 
any  State  or  Territory  of  the  United  States,  or  by  the  District  of 
Columbia.  In  computing  the  indebtedness  of  the  people  of  Porto 
Rico,  bonds  issued  by  the  people  of  Porto  Rico  secured  by  an  equiv- 
alent amount  of  bonds  of  municipal  corporations  or  school  boards 
of  Porto  Rico  shall  not  be  counted.     (39  Stat.  953.) 

See  note  to  §  3803a,  ante. 

Fop  corresponding  provisions  of  Act  April  12,  '1900.  c.  191,  %  88,  see  U.  8. 
Oomp.  St  1916,  §  3795. 

Notes  of  Decisions 

See  notes  to  U.  S.  Comp.  St.  1916,  { 
3796. 

§  3803b.  (Act  March  2,  1917,  c.  145,  §  4.)     Capital. 

The  capital  of  Porto  Rico  shall  be  at  the  city  of  San  Juan,  and  the 
seat  of  government  shall  be  maintained  there.     (39  Stat.  953.) 

See  note  to  §  3803a,  ante. 

For  corresponding  provision  of  Act  April  12,  1900,  c.  191,  |  6,  see  U.  S. 
Comp.  St.  1916,  §  3753. 

§  3803bb.  (Act  March  2,  1917,  c.  145,  §  5.)     United  States  citi- 
zenship. 

All  citizens  of  Porto  iftico,  as  defined  by  section  seven  of  the  Act 
of  April  twelfth,  nineteen  hundred,  "temporarily  to  provide  reve- 
nues and  a  civil  government  for  Porto  Rico,  and  for  other  purpos- 
es," and  all  natives  of  Porto  Rico  who  were  temporarily  absent  from 
that  island  on  April  eleventh,  eighteen  hundred  and  ninety-nine, 
and  have  since  returned  and  are  permanently  residing  in  that  island, 
and  are  not  citizens  of  any  foreign  country,  are  hereby  declared, 
and  shall  be  deemed  and  held  to  be,  citizens  of  the  United  States: 
Provided,  That  any  person  hereinbefore  described  may  retain  his 
present  political  status  by  making  a  declaration,  under  oath,  of  his 
decision  to  do  so  within  six  months  of"  the  taking  effect  of  this 
Act  before  the  district  court  in  the  district  in  which  he  resides,  the 
declaration  to  be  in  form  as  follows: 

"I,  ,  being  duly  sworn,  hereby  declare  my  intention 

not  to  become  a  citizen  of  the  United  States  as  provided  in  the 
Act  of  Congress  conferring  United  States  citizenship  upon  citizens 
of  Porto  Rico  and  certain  natives  permanently  residing  in  said 
island." 

In  the  case  of  any  suph  person  who  may  be  absent  from  the  island 
during  said  six  months  the  term  of  this  proviso  may  be  availed  of 
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by  transmitting  a  declaration,  under  oath,  in  the  form  herein  pro- 
vided within  six  months  of  the  taking  effect  of  this  Act  to  the 
executive  secretary  of  Porto  Rico:  And  provided  further,  That 
any  person  who  is  born  in  Porto  Rico  of  an  alien  parent  and  is 
permanently  residing  in  that  island  may,  if  of  full  age,  within  six 
months  of  the  taking  effect  of  this  Act,  or  if  a  minor,  upon  reach- 
ing his  majority  or  within  one  year  thereafter,  make  a  sworn  dec- 
laration of  allegiance  to  the  United  States  before  the  United  States 
District  Court  for  Porto  Rico,  setting  forth  therein  all  the  facts 
connected  with  his  or  her  birth  and  residence  in  Porto  Rico  and 
accompanying  due  proof  thereof,  and  from  and  after  the  making 
of  such  declaration  shall  be  considered  to  be  a  citizen  of  the  United 
States.     (39  Stat.  953.) 

See  note  to  §  3803a,  ante. 

For  Act  April  12, 1900,  c  101,  {  7,  referred  to  in  this  section,  see  U.  S.  Comp. 
St  1916,  S  3754. 

Notes  of  Dedaionji 

See  notes  to  U.  S.  Comp.  St.  1916,  i 
3759. 

§  3803bbb.  (Act  March  2,  1917,  c.  145,  §  6.)  Government  expens- 
es payable  out  of  insular  revenues. 
All  expenses  that  may  be  incurred  on  account  of  the  government 
of  Porto*  Rico  for  salaries  of  officials  and  the  conduct  of  their  offices 
and  departments,  and  all  expenses  and  obligations  contracted  for 
the  internal  improvement  or  development  of  the  island,  not,  how- 
ever, including  defenses,  barracks,  harbors,  lighthouses,  buoys,  and 
other  works  undertaken  by  the  United  States,  shall,  except  as  oth- 
erwise specifically  provided  by  the  Congress,  be  paid  by  the  treas- 
urer of  Porto  Rico  out  of  the  revenue  in  his  custody.  (39  Stat. 
953.) 

See  note  to  §  3803a,  ante. 

For  corresponding  provisions  of  Act  April  12,  1900,  c.  191,  |  12,  see  U.  S. 
Comp.  St  1916,  f  3759. 

§  3803c.  (Act  March  2,  1917,  c.  145,  §  7.)     Public  property  trans- 
ferred. 

All  property  which  may  have  been  acquired  in  Porto  Rico  by  the 
United  States  under  the  cession  of  Spain  in  the  treaty  of  peace  en- 
tered into  on  the  tenth  day  of  December,  eighteen  hundred  and 
ninety-eight,  in  any  public  bridges,  road  houses,  water  powers, 
highways,  unnavigable  streams  and  the  beds  thereof,  subterranean 
waters,  mines  or  minerals  under  the  surface  of  private  lands,  all 
property  which  at  the  time  of  the  cession  belonged,  under  the  laws 
of  Spain  then  in  force,  to  the  various  harbor  works  boards  of  Porto 
Rico,  all  the  harbor  shores,  docks,  slips,  reclaimed  lands,  and  all 
public  lands  and  buildings  not  heretofore  reserved  by  the  United 
States  for  public  purposes,  is  hereby  placed  under  the  control  of 
the  government  of  Porto  Rico,  to  be  administered  for  the  benefit  of 
the  people  of  Porto  Rico ;  and  the  Legislature  of  Porto  Rico  shall 
have  authority,  subject  to  the  limitations  imposed  upon  all  its  acts, 
to  legislate  with  respect  to  all  such  matters  as  it  may  deem  advis- 
able :  Provided,  That  the  President  may  from  time  to  time,  in  his 
discretion,  convey  to  the  people  of  Porto  Rico  such  lands,  buildings, 
or  interests  in  lands  or  other  property  now  owned  by  the  United 
States  and  within  the  territorial  limits  of  Porto  Rico  as  in  his  opin- 
ion are  no  longer  needed  for  purposes  of  the  United  States.  And 
he  may  from  time  to  time  accept  by  legislative  grant  from  Porto 
Rico  any  lands,  buildings,  or  other  interests  or  property  which 
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may  be  needed  for  public  purposes  by  the  United  States.    (39  Stat. 
954.)  ^  1- .  ^  / 

See  note  to  |  3803a,  ante. 

For  corresponding  provisions  of  Act  April  12,  1900,  c  101,  f  13,  see  U.  S. 
Comp.  St.  1916,  f  3760. 

Notes  of  Dedsionji 

See,  also,  notes  to  U.  S.  Comp.  St.  water  from   river  under   contract  be- 

1916,  §  3760.  tween   defendant   and    said   people  of 

Water  rights.^The  people  of  Porto  Porto   Rico.     Veitia    v.    Fortuna  Es- 

Bico  held  an  indispensable  party  to  a  tates,  240  F.  256,  153  C.  G.  A.  182. 
suit  to  enjoin  taking  by  defendant  of 

§  3803CC.  (Act  March  2,  1917,  c.  145,  §  8.)  Harbors  and  navigable 
waters  transferred. 
The  harbor  areas  and  navigable  streams  and  bodies  of  water  and 
submerged  lands  underlying  the  same  in  and  around  the  island  of 
Porto  Rico  and  the  adjacent  islands  and  waters,  now  owned  by  the 
United  States  and  not  reserved  by  the  United  States  for  public 
purposes,  be,  and  the  same  are  hereby,  placed  under  the  control  of 
the  government  of  Porto  Rico,  to  be  administered  in  the  same  man- 
ner and  subject  to  the  same  limitations  as  the  property  enumerated 
in  the  preceding  section:  Provided,  That  all  laws  of  the  United 
States  for  the  protection- and  improvement  of  the  navigable  waters 
of  the  United  States  and  the  preservation  of  the  interests  of  naviga- 
tion and  commerce,  except  so  far  as  the  same  may  be  locally  inap- 
plicable, shall  apply  to  said  island  and  waters  and  to  its  adjacent 
islands  and  waters :  Provided  further,  That  nothing  in  this  Act  con- 
tained shall  be  construed  so  as  to  affect  or  impair  in  any  manner  the 
terms  or  conditions  of  any  authorizations,  permits,  or  other  powers 
heretofore  lawfully  granted  or  exercised  in  or  in  respect  of  said 
waters  and  submerged  lands  in  and  surrounding  said  island  and 
its  adjacent  islands  by  the  Secretary  of  War  or  other  authorized 
officer  or  agent  of  the  United  States:  And  provided  further.  That 
the  Act  of  Congress  approved  June  eleventh,  nineteen  hundred  and 
six,  entitled  "An  Act  to  empower  the  Secretary  of  War,  under  cer- 
tain restrictions,  to  authorize  the  construction,  extension,  and  main- 
tenance of  wharves,  piers,  and  other  structures  on  lands  underlying 
harbor  areas  in  navigable  streams  and  bodies  of  water  in  or  sur- 
rounding Porto  Rico  and  the  islands  adjacent  thereto,"  and  all  oth- 
er laws  and  parts  of  laws  in  conflict  with  this  section  be,  and  the 
same  are  hereby,  repealed.    (39  Stat.  954.) 

See  note  to  §  3803a,  ante. 

For  Act  June  11,  1906,  c.  3075,  repealed  by  this  section,  see  U.  S.  Comp.  St 
1916,  §§  3799-3803. 

§  3803CCC.  (Act  March  2,  1917,  c.  145,  §  9.)     United  States  laws 
extended  to  Porto  Rico;  internal  revenue  receipts  covered  in- 
to treasury. 
The  statutory  laws  of  the  United  States  not  locally  inapplicable, 
except  as  hereinbefore  or  hereinafter  otherwise  provided,  shall  have 
the  same  force  and  effect  in  Porto  Rico  as  in  the  United  States,  ex- 
cept the  internal-revenue  laws :   Provided,  however,  That  hereafter 
all  taxes  collected  under  the  internal-revenue  laws  of  the  United 
States  on  articles  produced  in  Porto  Rico  and  transported  to  the 
United  States,  or  consumed  in  the  island  shall  be  covered  into  the 
treasury  of  Porto  Rico.    (39  Stat.  954.) 

See  note  to  $  S803a,  ante. 

For  corresponding  provisions  of  Act  April  12  1900,  e,  191,  i  14,  see  C.  S. 
Comp.  St  1916,  §  3762. 

Notes  of  Decisioiui 

See,  also,  notes  to  U.  S.  Comp.  St  Constitution    and   laws   applloabto^ 

1916,  §  8762.  Ciy.  Code  Porto  Blco,  |  1826(4)a,  in 
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view   of  Organic  Act  April  12,  1900  governing.     In  re  Vidal,  233  F.  788, 

(Comp.  St  1916,  §  3762),  making  fed-  147  C.  C.  A.  499. 

era!   laws   applicable    to    Porto   Bico,  Cited    without    definite    appiioatlon, 

does  not  apply  to  the  distribution  of  an  People  of  Porto  Rico  v.  American  R. 

insolvent's  estate;  Bankr.  Act,  §  64b(5)  Co.  of  Porto  Rico  (G.  C.  A.)  254  F. 

being   Comp.   St   1916,  (  9648,   alone  369. 

§  3803d.  (Act  March  2,  1917,  c.  145,  §  10.)     Judicial  process;   of- 
ficials to  be  citizens  of  United  States;  oath. 

All  judicial  process  shall  run  in  the  name  of  ^'United  States  of 
America,  ss,  the  President  of  the  United  States,"  and  all  penal  or 
criminal  prosecutions  in  the  local  courts  shall  be  conducted  in  the 
name  and  by  the  authority  of  "The  People  of  Porto  Rico" ;  and  all 
officials  shall  be  citizens  of  the  United  States,  and,  before  entering 
upon  the  duties  of  their  respective  offices,  shall  take  an  oath  to 
Support  the  Constitution  of  the  United  States  and  the  laws  of  Por- 
to Rico.     (39  Stat.  954.) 

See  note  to  |  3803a,  ante. 

For  corresponding  provisions  of  Act  April  12,  1900,  c.  191,  |  16,  see  17.  S. 
Comp.  St.  1916,  f  3764. 

§  3803dd.  (Act  March  2,  1917,  c.  145,  §  11.)     Official  reports. 

All  reports  required  by  law  to  be  made  by  the  governor  or  heads 
of  departments  to  any  official  of  the  United  States  shall  hereafter  be 
made  to  an  executive  department  of  the  Government  of  the  United 
States  to  be  designated  by  the  President,  and  the  President  is  here- 
by authorized  to  place  all  matters  pertaining  to  the  government  of 
Porto  Rico  in  the  jurisdiction  of  such  department.  (39  Stat.  955.) 
See  note  to  S  3803a,  ante. 
For  corresponding  provisions  of  Act  July  15,  1909,  c  4,  i  2,  see  U.  S.  Ck>mp. 

St.  1916,  t  8775. 

BXBOUTIVB  DBPAR'tMENT 

§  3803ddd.  (Act  March  2,  1917,  c.  145,  §  12.)     Governor. 

The  supreme  executive  power  shall  be  vested  in  an  executive 
officer,  whose  official  title  shall  be  "The  Governor  of  Porto  Rico." 
He  shall  be  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the 'Senate,  and  hold  his  office  at  the  pleasure  of  the 
President  and  until  his  successor  is  chosen  and  qualified.  The  gov- 
ernor shall  reside  in  Porto  Rico  during  his  official  incumbency  and 
maintain  his  office  at  the  seat  of  government  He  shall  have  gen- 
eral supervision  and  control  of  all  the  departments  and  bureaus 
of  the  government  in  Porto  Rico,  so  far  as  is  not  inconsistent  with 
the  provisions  of  this  Act,  and  shall  be  commander  in  chief  of  the 
militia.  He  may  grant  pardons  and  reprieves  and  remit  fines  and 
forfeitures  for  offenses  against  the  laws  of  Porto  Rico,  and  respites 
for  all  offenses  against  the  laws  of  the  United  States  until  the  de- 
cision of  the  President  can  be  ascertained,  and  may  veto  any  legis- 
lation enacted  as  hereinafter  provided.  He  shall  commission  all 
officers  that  he  may  be  authorized  to  appoint.  He  shall  be  respon- 
sible for  the  faithful  execution  of  the  laws  of  Porto  Rico  and  of  the 
United  States  applicable  in  Porto  Rico,  and  whenever  it  becomes 
necessary  he  may  call  upon  the  commanders  of  the  military  and 
naval  forces  of  the  United  States  in  the  island,  or  summon  the 
posse  comitatus,  or  call  out  the  militia  to  prevent  or  suppress  law- 
less violence,  invasion,  insurrection,  or  rebellion,  and  he  may,  in 
case  of  rebellion  or  invasion,  or  imminent  danger  thereof,  when  the 
public  safety  requires  it,  suspend  the  privilege  of  the  writ  of  habeas 
corpus,  or  place  the  island,  or  any  part  thereof,  under  martial  law 
until  communication  can  be  had  with  the  President  and  the  Presi- 
dent's decision  therein  made  known.  He  shall  annually,  and  at 
such  other  times  as  he  may  be  required,  make  official  report  of  the 
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transactions  of  the  government  of  Porto  Rico  to  the  executive  de- 
partment of  the  Government  of  the  United  States  to  be  designated 
by  the  President  as  herein  provided,  and  his  said  annual  report 
shall  be  transmitted  to  Congress,  and  he  shall  perform  such  addi- 
tional duties  and  functions  as  may  in  pursuance  of  law  be  delegated 
to  him  by  the  President.     (39  Stat.  955.) 

See  note  to  I  8803a,  ante. 

For  correspondiDg  provisions  of  Act  April  12,  1900,  c.  191,  §  17,  see  TJ.  S. 
Comp.*  St.  1916,  $  3765. 

§  3803e.  (Act  March  2,  1917,  c.  145,  §  13.)  Executive  depart- 
ments. 

The  following  executive  departments  are  hereby  created :  A  de- 
partment of  justice,  the  head  of  which  shall  be  designated  as  the 
attorney  general;  a  department  of  finance,  the  head  of  which  shall 
be  designated  as  the  treasurer;  a  department  of  interior,  the  head 
of  which  shall  be  designated  as  the  commissioner  of  the  interior; 
a  department  of  education,  the  head  of  which  shall  be  designated 
as  the  commissioner  of  education ;  a  department  of  agriculture  and 
labor,  the  head  of  which  shall  be  designated  as  the  commissioner  of 
agriculture  and  labor;  and  a  department  of  health,  the  head  of 
which  shall  be  designated  as  the  comn^issioner  of  health.  The  at- 
torney general  and  commissioner  of  education  shall  be  appointed 
by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate 
of  the  United  States,  to  hold  office  for  four  years  and  until  their 
successors  are  appointed  and  qualified,  unless  sooner  removed  by 
the  President.  The  heads  of  the  four  remaining  departments  shall 
be  appointed  by  the  governor,  by  and  with  the  advice  and  consent 
of  the  Senate  of  Porto  Rico.  The  heads  of  departments  appointed 
by  the  governor  shall  hold  office  for  the  term  of  four  years  and  un- 
til their  successors  are  appointed  and  qualified,  unless  sooner  re- 
moved by  the  governor. 

Heads  of  departments  shall  reside  in  Porto  Rico  during  their  offi- 
cial incumbency,  and  those  appointed  by  the  governor  shall  have  re- 
sided in  Porto  Rico  for  at  least  one  year  prior  to  their  appointment. 

The  heads  of  departments  shall  collectively  form  a  council  to 
the  governor,  known  as  the  executive  council.  They  shall  perform 
under  the  general  supervision  of  the  governor  the  duties  hereinafter 
prescribed,  or  which  may  hereafter  be  prescribed  by  law  and  such 
other  duties,  not  inconsistent  with  law,  as  the  governor,  with  the  ap- 
proval of  the  President,  may  assign  to  them ;  and  they  shall  make 
annual  and  such  other  reports  to  the  governor  as  he  may  require, 
which  shall  be  transmitted  to  the  executive  department  of  the  Gov- 
ernment of  the  United  States  to  be  designated  by  the  President  as 
herein  provided:  Provided,  That  the  duties  herein  imposed  upon 
the  heads  of  departments  shall  not  carry  with  them  any  additional 
compensation.     (39  Stat.  955.) 

See  note  to  %  3803a,  ante. 

For  corresponding  provisions  of  Act  April  12,  1900,  c.  191,  §§18,  26,  sec  U. 
S.  Comp.  St.  1910,  §§  3766,  3774. 

§  3803ee.  (Act  March  2,  1917,  c.   145,  §   14.)     Attorney-general. 

The  attorney  general  shall  have  charge  of  the  administration  of 
justice  in  Porto  Rico;  he  shall  be  the  legal  adviser  of  the  governor 
and  the  heads  of  departments  and  shall  be  responsible  for  the  prop- 
er representation  of  the  people  of  Porto  Rico  or  its  duly  constitut- 
ed officers  in  all  actions  and  proceedings,  civil  or  criminal,  in  the 
Supreme  Court  of  Porto  Rico  in  which  the  people  of  Porto  Rico 
shall  be  interested  or  a  party,  and  he  may,  if  directed  by  the  gover- 
nor or  if  in  his  judgment  the  public  interest  requires  it,  represent 
the  people  of  Porto  Rico  or  its  duly  constituted  officers  in  any 
other  court  or  before  any  other  officer  or  board  in  any  action  or 
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proceeding,  civil  or  criminal,  in  which  the  people  of  Porto  Rico  may 
he  a  party  or  be  interested.  H^e  shall  also  perform  such  other  du- 
ties not  inconsistent  herewith  as  may  be  prescribed  by  law.  (39 
Stat.  956.) 

See  note  to  §  380da,  ante. 

For  corresponding  provisions  of  Act  April  12,  1900,  c.  191,  §  21,  see  U.  S. 
Comp.  St.  1916,  i  7369. 

§  3803eee.  (Act  March  2,  1917,  c.  145,  §  15.)     Treasurer;  bond. 

The  treasurer  shall  give  bond,  approved  as  to  form  by  the  attor- 
ney general  of  Porto  Rico,  iij  such  sum  as  the  legislature  may  re- 
quire, not  less,  however,  than  the  sum  of  $125,000,  with  surety  or 
sureties  approved  by  the  governor,  and  he  shall  collect  and  be  the 
custodian  of  public  funds,  and  shall  disburse  the  same  in  accordance 
with  law,  on  warrants  signed  by  the  auditor  and  countersigned  by 
the  governor,  and  perform  such  other  duties  as  may  be  provided 
by  law.  He  may  designate  banking  institutions  in  Porto  Rico  and 
the  United  States  as  depositaries  of  the  government  of  Porto  Rico, 
subject  to  such  conditions  as  may  be  prescribed  by  the  governor, 
after  they  have  filed  with  him  satisfactory  evidence  of  their  sound 
financial  condition  and  have  deposited  bonds  of  the  United  States 
or  of  the  government  of  Porto  Rico  or  other  security  satisfactory 
to  the  governor  in  such  amounts  as  may  be  indicated  by  him;  and 
no  banking  institution  shall  be  designated  a  depositary  of  the  gov- 
ernment of  Porto  Rico  until  the  foregoing  conditions  have  been 
complied  with.  Interest  on  deposits  shall  be  required  and  paid  into 
the  treasury.     (39  Stat.  956.) 

See  note  to  I  3803a,  ante. 

For  corresponding;  provisions  of  Act  April  12,  1900,  a  191,  §  22,  see  U.  S. 
Comp.  St.  1916,  §  3770. 

§  3803f.  (Act  March  2,  1917,  c.  145,  §  16.)     Conunissioner  of  interi- 
or. 

The  commissioner  of  the  interior  shall  superintend  all  works  of 
a  public  nature,  have  charge  of  all  public  buildings,  grounds,  and 
lands,  except  those  belonging  to  the  United  States,  and  shall  exe- 
cute such  requirements  as  may  be  imposed  by  law  with  respect 
thereto,  and  perform  such  other  duties  as  may  be  prescribed  by  law. 
(39  Stat.  956.) 

See  note  to  |  3803a,  ante. 

For  correspondinfT  provisions  of  Act  April  12,  1900,  c  191,  §  24,  see  U.  S. 
Comp.  St.  1916,  I  3772. 

§  3803ff.  (Act  March  2,  1917,  c.  145,  §  17.)     Commissioner  of  edu- 
cation. 

The  commissioner  of  education  shall  superintend  public  instruc- 
tion throughout  Porto  Rico;  all  proposed  disbursements  on  ac- 
count thereof  must  be  approved  by  him,  and  all  courses  of  study 
shall  be  prepared  by  him,  subject  to  disapproval  by  the  governor  if 
he  desires  to  act.  He  shall  prepare  rules  governing  the  selection 
of  teachers,  and  appointments  of  teachers  by  local  school  boards 
shall  be  subject  to  his  approval,  and  he  shall  perform  such  other 
duties,  not  inconsistent  with  this  Act,  as  may  be  prescribed  by  law. 
(39  Stat.  956.) 

See  note  to  S  3803a,  ante. 

For  corresponding  provisions  of  Act  April  12,  1900,  c.  191,  5  25,  see  U.  S. 
Comp.  St.  1910,  §  3773. 

§  3803fff.  (Act  March  2,  1917,  c.  145,  §  IS.)  Commissioner  of  ag-^ 
riculture  and  labor. 
The  commissioner  of  agriculture  and  labor  shall  have  general 
charge  of  such  bureaus  and  branches  of  government  as  have  been- 
or  shall  be  legally  constituted  for  the  study,  advancement,  and  bene- 
fit of  agricultural  and  other  industries,  the  chief  purpose  of  this  de- 
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partment  being  to  foster,  promote,  and  develop  the  agricultural  in- 
terests and  the  welfare  of  the  wage  earners  of  Porto  Rico,  to  im- 
prove their  working  conditions,  and  to  advance  their  opportunities 
for  profitable  employment,  and  shall  perform  such  other  duties  as 
may  be  prescribed  by  law.     (39  Stat.  957.) 

See  note  to  §  3803a,  ante.  . 

§  3803g.  (Act  March  2,    1917,  c.   145,   §   19.)     Commissioner  of 
health. 

The  commissioner  of  health  shall  have  general  charge  of  all  mat- 
ters relating  to  public  health,  sanitation,  and  charities,  except  such 
as  relate  to  the  conduct  of  maritime  quarantine,  and  shall  perform 
such  other  duties  as  may  be  prescribed  by  law.     (39  Stat.  957.) 
See  note  to  §  3S03a,  ante. 

§  3803gg.  (Act  March  2,  1917,  c.   145,  §  20.)     Auditor;    powers 

and  duties. 

There  shall  be  appointed  by  the  President  an  auditor,  at  an  annual 
salary  of  $5,000,  for  a  term  of  four  years  and  until  his  successor  is 
appointed  and  qualified,  who  shall  examine,  audit,  and  settle  all 
accounts  pertaining  to  the  revenues  and  receipts,  from  whatever 
source,  of  the  government  of  Porto  Rico  and  of  the  municipal  gov- 
ernments of  Porto  Rico,  including  public  trust  funds  and  funds  de- 
rived from  bond  issues ;  and  audit,  in  accordance  with  law  and  ad- 
ministrative regulations,  all  expenditures  of  funds  or  property  per- 
taining to  or  held  in  trust  by  the  government  of  Porto  Rico  or  the 
municipalities  or  dependencies  thereof.  He  shall  perform  a  like 
duty  with  respect  to  all  government  branches. 

He  shall  keep  the  general  accounts  of  the  government  and  pre- 
serve the  vouchers  pertaining  thereto. 

It  shall  be  the  duty  of  the  auditor  to  bring  to  the  attention  of  the 
proper  administrative  officer  expenditures  of  funds  or  property 
which,  in  his  opinion,  are  irregular,  unnecessary,  excessive,  or  ex- 
travagant. 

In  case  of  vacancy  or  of  the  absence  from  duty,  from  any  cause, 
of  the  auditor,  the  Governor  of  Porto  Rico  may  designate  an  assist- 
ant, who  shall  have  charge  of  the  office. 

The  jurisdiction  of  the  auditor  over  accounts,  whether  of  funds 
or  property,  and  all  vouchers  and  records  pertaining  thereto,  shall 
be  exclusive.  With  the  approval  of  the  governor,  he  shall  from 
time  to  time  make  and  promulgate  general  or  special  rules  and  reg- 
ulations not  inconsistent  with  law  covering  the  methods  of  account- 
ing for  public  funds  and  property,  and  funds  and  property  held  in 
trust  by  the  government  or  any  of  its  branches:  Provided,  That 
any  officer  accountable  for  public  funds  or  property  may  require 
such  additional  reports  or  returns  from  his  subordinates  of  others 
as  he  may  deem  necessary  for  his  own  information  and  protection. 

The  decisions  of  the  auditor  shall  be  final,  except  that  appeal 
therefrom  may  be  taken  by  the  party  aggrieved  or  the  head  of  the 
department  concerned  within  one  year,  in  the  manner  hereinafter 
prescribed.  The  auditor  shall,  except  as  hereinafter  provided,  have 
like  authority  as  that  conferred  by  the  law  upon  the  several  audi- 
tors of  the  United  States  and  the  Comptroller  of  the  United  States 
Treasury,  and  is  authorized  to  communicate  directly  with  any 
person  having  claims  before  him  for  settlement,  or  with  any  depart- 
ment, officer,  or  person  having  official  relations  with  his  office. 

As  soon  after  the  close  of  each  fiscal  year  as  the  accounts  of  said 
year  may  be  examined  and  adjusted,  the  auditors  shall  submit  to  the 
governor  an  annual  report  of  the  fiscal  concerns  of  the  government, 
showing  the  receipts  and  disbursements  of  the  various  departments 
and  bureaus  of  the  government  and  of  the  various  municipalities, 
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and  make  such  other  reports  as  may  be  required  of  him  by  the 
governor  or  the  head  of  the  executive  department  of  the  Govern- 
ment of  the  United  States,  to  be*  designated  by  the  President  as 
herein  provided. 

In  the  execution  of  his  duties  the  auditor  is  authorized  to  sum- 
mon witnesses,  administer  oaths,  and  to  take  evidence,  and,  in  the 
pursuance  of  these  provisions,  may  issue  subpoenas  and  enforce  the 
attendance  of  witnesses. 

The  office  of  the  auditor  shall  be  under  the  general  supervision 
of  the  governor  and  shall  consist  of  the  auditor  and  such  necessary 
assistants  as  may  be  prescribed  by  law.     (39  Stat.  957.) 

See  note  to  §  3S03a,  ante. 

For  corresponding  provisions  of  Act  April  12,  1900,  c.  191,  S§  18,  23,  see 
U.  S.  Oomp.  St.  1916,  §§  3766,  3771. 

§  3803h.  (Act  March  2»  1917,  c.  145,  §  21.)  Same;  appeals  from 
decisions. 
Any  person  aggrieved  by  the  action  or  decision  of  the  auditor 
in  the  settlement  of  his  account  or  claim  may,  within  one  year, 
take  an  appeal  in  writing  to  the  governor,  which  appeal  shall  spe- 
cifically set  forth  the  particular  action  of  the  auditor  to  which  ex- 
ception is  taken,  with  the  reason  and  authorities  relied  on  for  re- 
versing such  decision.  The  decision  of  the  governor  in  such  case 
shall  be  final,  subject  to  such  right  of  action  as  may  be  otherwise 
provided  by  law.     (39  Stat.  958.) 

See  note  to  S  3803a,  ante. 

§  3803hh.  (Act  March  2,  1917,  c.  145,  §  22.)  Executive  secretary; 
powers  and  duties. 
There  shall  be  appointed  by  the  governor,  by  and  with  the  ad- 
vice and  consent  of  the  Senate  of  Porto  Rico,  an  executive  secre- 
tary at  an  annual  salary  of  $4,000,  who  shall  record  and  preserve 
the  minutes  and  proceedings  of  the  public  service  commission  here- 
inafter provided  for  5nd  the  laws  enacted  by  the  legislature  and  all 
acts  and  proceedings  of  the  governor,  and  promulgate  all  proclama- 
tions and  orders  of  the  governor  and  all  laws  enacted  by  the  legis- 
lature, and  until  otherwise  provided  by  the  legislature  of  Porto 
Rico  perform  all  the  duties  of  secretary  of  Porto  Rico  as  now  pro- 
vided by  law,  except  as  otherwise  specified  in  this  Act,  and  per- 
form such  other  duties  as  may  be  assigned  to  him  by  the  Governor 
of  Porto  Rico.  In  the  event  of  a  vacancy  in  the  office,  or  the  ab- 
sence, illness,  or  temporary  disqualification  of  such  officer,  the  gov- 
ernor shall  designate  some  officer  or  employee  of  the  government 
to  discharge  the  functions  of  said  office  during  such  vacancy,  ab- 
sence, illness,  or  temporary  disqualification.     (39  Stat.  958.) 

See  note  to  $  3803a,  ante. 

For  correspondinur  provisions  of  Act  April  12,  1900,  c.  191,  M  18,  19,  see 
U.  S.  Comp.  St.  1910,  §1  3766,  3767. 

§  3803i.  (Act  March  2,  1917,  c.  145,  §  23.)  Transmission  of  copies 
of  laws  to  executive  department  of  United  States. 
The  Governor  of  Porto  Rico,  within  sixty  days  after  the  end  of 
each  session  of  the  legislature,  shall  transmit  to  the  executive  de- 
partment of  the  Government  of  the  United  States,  to  be  designated 
as  herein  provided  for,  which  shall  in  turn  transmit  the  same  to 
the  Congress  of  the  United  States,  copies  of  all  laws  enacted  dur- 
ing the  session.     (39  Stat.  958.) 

See  note  to  i  3803a,  ante. 

§  380311.  (Act  March  2,  1917,  c.  145,  §  24.)     Governor  ad  interim. 
The  President  may  from  time  to  time  designate  the  head  of  an 
executive  department  of  Porto  Rico  to  act  as  governor  in  the  case . 
of  a  vacancy,  the  temporary  removal,  resignation,  or  disability  of 
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the  governor,  or  his  temporary  absence,  and  the  head  of  the  de- 
partment thus  designated  shall  exercise  all  the  powers  and  perform 
all  the  duties  of  the  governor  during  such  vacancy,  disability,  or 
absence.     (39  Stat.  958.) 

See  note  to  §  3803a,  ante. 

i\>r  corresponding  provisions  of  Act  April  12,  1900,  c  191,  |  20,  see  IJ.  S. 
Gomp.  St  1916,  S  3768. 

LEGISLATIVE  DEPARTMENT 

§  3803J.  (Act  March  2,  1917,  c.  145,  §  25.)  Legislature;  desig- 
nation of. 
All  local  legislative  powers  in  Porto  Rico,  except  as  herein  oth- 
erwise provided,  shall  be  vested  in  a  legislature  which  shall  con- 
sist of  two  houses,  one  the  senate  and  the  other  the  house  of  rep- 
resentatives, and  the  two  houses  shall  be  designated  "the  Legisla- 
ture of  Porto  Rico."     (39  Stat.  958.) 

See  note  to  S  3803a,  ante. 

For  corresponding  provision  of  Act  April  12,  1900,  c.  191,  §  27,  see  U.  ^. 
Comp.  St.  1916.  §  3776. 

§  3803JJ.  (Act  March  2,  1917,  c.  145,  §  26.)     Senate;    members; 
election;  powers. 

The  Senate  of  Porto  Rico  shall  consist  of  nineteen  nieml>ers 
ele7:ted  for  terms  of  four  years  by  the  qualified  electors  of  Porto 
Rico.  Each  of  the  seven  senatorial  districts  defined  as  hereinafter 
provided  shall  have  the  right  to  elect  two  senators,  and  in  addition 
thereto  there  shall  be  elected  five  senators  at  large.  No  person 
shall  be  a  member  of  the  Senate  of  Porto  Rico  who  is  not  over 
thirty  years  of  age,  and  who  is  not  able  to  read  and  write  eitber 
the  Spanish  or  English  language,  and  who  has  not  been  a  resident 
of  Porto  Rico  for  at  least  two  consecutive  years,  and,  except  in  the 
case  of  senators  at  large,  an  actual  resident  of  the  senatorial  dis- 
trict from  which  chosen  for  a  period  of  at  least  one  year  prior  to 
his  election.  Except  as  herein  otherwise  provided,  the  Senate  of 
Porto  Rico  shall  exercise  all  of  the  purely  legislative  power's  and 
functions  heretofore  exercised  by  the  Executive  Council,  ind  lading 
confirmation  of  appointments;  but  appointments  made  wlmil^^"^ 
senate  is  not  in  session  shall  be  effective  either  until  disappro^v'ed  or 
until  the  next  adjournment  of  the  senate  for  the  session.  Itx  ^j5^*" 
ing  the  five  senators  at  large  each  elector  shall  be  permitted  to 
vote  for  but  one  candidate,  and  the  five  candidates  receiving"  ^^^ 
largest  number  of  votes  shall  be  declared  elected.     (39  Stat-    95o.) 

See  note  to  §  3803,  ante. 

For  provisions  of  Act  April  12,  1900,  c.  191,  §§  18,  27,  31,  32.  rel«»^*»^5l6 
the  Executive  Council  and  its  legrislative  powers,  see  U.  S.  Comp.  S^^ 
§§  3766,  3776,  3780,  3781. 

§  3803jjj.  (Act  March  2,  1917,  c.  145,  §  27.)     House  of  reprcr^^^^' 
tives;    members;    election.  . 

The  House  of  Representatives  of  Porto  Rico  shall  consi^^ 
thirty-nine  members  elected  quadrennially  by  the  qualified  d^^^^g 
of  Porto  Rico,  as  hereinafter  provided.  Each  of  the  represen'^^ 
districts  hereinafter  provided  for  shall  have  the  right  to  ^^^^^/^ar 
representative,  and  in  addition  thereto  there  shall  be  elected  ^ ^^ 
representatives  at  large.  No  person  shall  be  a  member  of  the  ^^^^ 
of  representatives  who  is  not  over  twenty-five  years  of  ago,  ^.  |^ 
who  is  not  able  to  read  and  write  either  the  Spanish  or  ^^^  Qt 
language,  except  in  the  case  of  representative  at  large,  who  ha-^  ^^t 
been  a  bona  fide  resident  of  the  district  from  which  elected  i^^ ^^ 
.least  one  year  prior  to  his  election.  In  electing  the  four  ^^K^^t 
sentatives  at  large,  each  elector  shall  be  permitted  to  vote  io^  ^ 
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one  candidate  and  the  four  candidates  receiving  the  largest  number 
of  votes  shall  be  elected.     (39  Stat.  959.) 
See  note  to  S  dSOSa,  ante. 

For  correspondiDgr  provisions  of  Act  April  12,  1900,  c.  101,  §{  27,  28,  30,  see 
U.  S.  Comp.  St.  1916,  ||  3776,  3777,  3779, 

§  3803k.  (Act  March  2,  1917,  c.  145,  §  28.)  Representative  and 
senatorial  districts. 
For  the  purpose  of  elections  hereafter  to  the  legislature  the  island 
of  Porto  Rico  shall  be  divided  into  thirty-five  representative  dis- 
tricts, composed  of  contiguous  and  compact  territory  and  estab- 
lished, so  far  as  practicable,  upon  the  basis  of  equal  population. 
The  division  into  and  the  demarcation  of  such  districts  shall  be 
made  by  the  Ejcecutive  Council  of  Porto  Rico.  Division  of  dis- 
tricts shall  be  made  as  nearly  as  practicable  to  conform  to  the  topo- 
graphical nature  of  the  land,  with  regard  to  roads  and  other  means 
of  communication  and  to  natural  barriers.  Said  Executive  Coun- 
cil shall  also  divide  the  island  of  Porto  Rico  into  seven  senatorial 
districts,  each  composed  of  five  contiguous  and  compact  repre- 
sentative districts.  They  shall  make  their  report  within  thirty 
days  after  the  approval  of  this  Act,  which  report,  when  approved 
by  the  governor,  shall  be  final.     (39  Stat.  959.)     . 

See  note  to  I  3803a,  ante. 

For  corresponding  provisions  of  Act  April  12,  1900,  c  191,  f  28^  see  U.  8* 
Comp.  St.  1916,  §  3777. 

§  3803kk.  (Act  March  2,  1917,  c.  145,  §  29.)  Elections;  time  of 
holding;  officers  elected  at;  boundaries,  districts  and  mu- 
nicipalities. 
The  next  election  in  Porto  Rico  shall  be  held  in  the  year  nineteen 
hundred  and  seventeen  upon  the  sixteenth  day  of  July.  At  such 
election  there  shall  be  chosen  senators,  representatives,  a;  Resident 
Commissioner  to  the  United  States,  and  two  public-service  com- 
missioners, as  herein  provided.  Thereafter  the  elections  shall  be 
held  on  the  first  Tuesday  after  the  first  Monday  in  November,  be- 
ginning with  the  year  nineteen  hundred  and  twenty,  and  every  four 
years  thereafter,  and  the  terms  of  office  of  all  municipal  officials 
who  have  heretofore  been  elected  and  whose  terms  would  other- 
wise expire  at  the  beginning  of  the  year  nineteen  hundred  and  nine- 
teen are  hereby  extended  until  the  officials  who  may  be  elected  to 
fill  such  offices  in  nineteen  hundred  and  twenty  shall  have  been 
duly  qualified:  Provided,  however,  That  nothing  herein  contained 
shall  be  construed  to  limit  the  right  of  the  Legislature  of  Porto 
Rico  at  any  time  to  revise  the  boundaries  of  senatorial  and  rep- 
resentative districts  and  of  any  municipality,  or  to  abolish  any  mu- 
nicipality and  the  officers  provided  therefor.     (39  Stat.  959.) 

See  note  to  §  .3803a,  ante. 

For  corresponding  provisions  of  Act  April  12,  1900,  c  191,  {  29,  see  U.  S. 
Comp.  St.  1916,  §  3778. 

§  3803/.  (Act  March  2,  1917,  c.  145,  §  30.)     Term  of  office  of  sena- 
tors and  representatives. 
The  term  of  office  of  senators  and  representatives  chosen  by  the 
first  general  election  shall  be  until  January  first,  nineteen  hundred 
and  twenty-one,  and  the  terms  of  office  of  senators  and  representa- 
.  tives  chosen  at  subsequent  elections  shall  be  four  years  from  the 
second  of  January  following  their  election.     In  case  of  vacancy 
among  the  members  of  the  senate  or  in  the  house  of  representa- 
tives, special  elections  may  be  held  in  the  districts  wherein  such 
vacancy  occurred,  under  such  regulations  as  may  be  prescribed  by 
law,  but  senators  or  representatives  elected  in  such  cases  shall  hold 
office  only  for  the  unexpired  portion  of  the  term  wherein  the  va- 
cancy occurred,  and  no  senator  or  representative  shall,  during  the 
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time  for  which  he  shall  have  been  elected,  be  appointed  to  any  civil 
office  under  the  government  of  Porto  Rico,  nor  be  appointed  to  an/ 
office  created  by  Act  of  the  legislature  during  the  time  for  which 
he  shall  have  been  elected  until  two  years  after  his  term  of  office 
shall  have  expired.     (39  Stat.  959.) 

See  note  to  §  3803a,  ante. 

§  3803//.  (Act  March  2,  1917,  c.  145,  §  31.)     Per  diem  and  mUe- 
age. 
Members  of  the  Senate  and  House  of  Representatives  of  Potto 
Rico  shall  receive  compensation  at  the  rate  of  $7  per  day  for  tV\e 
first  ninety  days  of  each  regular  session  and  $1  per  day  for  eacVv 
additional  day  of  such  session  while  in  session,  and  mileage  for  ea.c\v 
session  at  the  rate  of  10  cents  per  kilometer  for  each  kilom.et.e^ 
actually  and  necessarily  traveled  in  going  from  their  legisla'ti>?^ 
districts  to  the  capital  and  therefrom  to  their  place  of  residerxce   hXi 
their  districts  by  the  usual  routes  of  travel.     (39  Stat.  960.) 
See  note  to  §  3803a,  ante.  * 

§  3803m.  (Act  March  2,  1917,  c.  145,  §  32.)     Powers;  deteirxxi.ir\a- 

tion  of  election  and  qualifications  of  members. 
The  senate  and  house  of  representatives,  respectively,  sha.11    be 
the  sole  judges  of  the  elections,  returns,  and  qualifications  of    their 
members,  and  they  shall  have  and  exercise  all  the  powers  wit:ti    re- 
spect to  the  conduct  of  their  proceedings  that  usually  pertSLin     to 
parliamentary  legislative  bodies.     Both  houses  shall  convene     at 
the  capital  on  the  second  Monday  in  February  following  the    nej^ct 
election,  and  organize  by  the  election  of  a  speaker  or  a  presiding" 
officer,  a  cl^rk,  and  a  sergeant  at  arms  for  each  house,  and     such 
other  officers  and  assistants  as  may*be  required.     (39  Stat.    9"60.) 

See  note  to  §  3S03a,  ante. 

For  corresponding  provision  of  Act  April  12,  1900,  c  191,  {  30,  see    TJ.    S. 
Comp.  St  1916,  §  3779. 

§  3803mm.  (Act  March  2,  1917,  c.  145,  §  33.)'   Sessions  of  leg^isla- 

tiu-c. 
The  first  regular  session  of  the  Legislature  of  Porto  Rico,   pro- 
vided for  by  this  Act,  shall  convene  on  the  twenty-eighth  day  after 
the  first  election  provided  for  herein,  and  regular  sessions    oi  the 
legislature  shall  be  held  biennially  thereafter,  convening  on  the  sec- 
ond Monday  in  February  of  the  year  nineteen  hundred  and    ^^i^^" 
teen,  and  on  the  second  Monday  in  February  of  each  secoxad  y^^^ 
thereafter.    The  governor  may  call  special  sessions  of  the    legisla- 
ture or  of  the  senate  at  any  time  when  in  his  opinion  the  pat>l^^  ^"" 
terest  may  require  it,  but  no  special  session  shall  continue     long^i 
than  ten  days,  not  including  Sundays  and  holidays,  and  no  ^^^^  j 
tion  shall  be  considered  at  such  session  other  than  that  sj>^*^^  ^^ 
in  the  call,  and  he  shall  call  the  senate  in  special  session  st^    ^^ 
once  each  year  on  the  second  Monday  in  February  of  thos^   years 
in   which  a  regular  session  of   the  legislature  is  not  provid<^^ 
(39  Stat.  960.) 

See  note  to  §  3803a,  ante. 

§  3803n.  (Act  March  2,  1917,  c.  145,  §  34.)     Enacting  clai^^*  ^^ 
laws ;   financial  budget ;  passage  of  bills.  .  _ 

The  enacting  clause  of  the  laws  shall  be  as  to  acts,  "Be  **  ^^ 
acted  by  the  Legislature  of  Porto  Rico,"  and  as  to  joint  .^^^pt 
tions,  "Be  it  resolved  by  the  Legislature  of  Porto  Rico."  ^'^^^te 
as  hereinafter  provided,  bills  and  joint  resolutions  may  o^'^^'^ch 
in  either  house.  The  governor  shall  submit  at  the  opening  ai  ^  jj_ 
regular  session  of  the  legislature  a  budget  of  receipts  and  exp^^j^_ 
tures,  which  shall  be  the  basis  of  the  ensuing  biennial  app^^^  ^h 
tion  bill.     No  bill  shall  become  a  law  until  it  be  passed  in   ^ 
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-  house  by  a  majority  yea-and-nay  vote  of  all  of  the  members  be- 
longing to  such  house  and  entered  upon  the  journal  and  be  ap- 
proved by  the  governor  within  ten  days  thereafter.    If  when  a  bill 
that  has  been  passed  is  presented  to  the  governor  for  his  signature 
he  approves  the  same,  he  shall  sign  it;   or  if  not,  he  shall  return 
it,  with  his  objections,  to  the  house  in  which  it  originated,  which 
house  shall  enter  his  objections  at  large  on  its  journal  and  proceed 
to  reconsider  it.     If,  after  such  reconsideration,  two-thirds  of  all 
the  members  of  that  house  shall  agree  to  pass  the  same  it  shall 
be  sent,  together  with  the  objections,  to  the  other  house,  by  which  it 
shall  likewise  be  reconsidered,  and  if  approved  by  two-thirds  of  all 
the  members  of  that  house  it  shall  be  sent  to  the  governor,  who,  in 
case  he  shall  then  not  approve,  shall  transmit  the  same  to  the  Presi- 
dent of  the  United  States.    The  vote  of  each  house  shall  be  by  yeas 
and  nays,  and  the  names  of  the  members  voting  for  and  against  shall 
be  entered  on  the  journal.    If  the  President  of  the  United  States 
approve  the  same  he  shall  sign  it  and  it  shall  become  a  law.    If  he 
shall  not  approve  same  he  shall  return  it  to  the  governor  so  stating, 
and  it  shall  not  become  a  law :  Provided,  That  the  President  of  the 
United  States  shall  approve  or  disapprove  an  Act  submitted  to  him 
under  the  provisions  of  this  section  within  ninety  days  from  and 
after  its  submission  for  his  approval;  and  if  not  approved  within 
such  time  it  shall  become  a  law  the  same  as  if  it  had  been  specif- 
ically approved.    If  any  bill  presented  to  the  governor  contains  sev- 
eral items  of  appropriation  of  money,  he  may  object  to  one  or  more 
of  such  items,  or  any  part  or  parts,  portion  or  portions  thereof, 
while  approving  of  the  other  portion  of  the  bill.     In  such  case  he 
shall  append  to  the  bill,  at  the  time  of  signing  it,  a  statement  of 
the  items,  parts  or  portions  thereof  to  which  he  objects,  and  the 
appropriation  so  objected  to  shall  not  take  effect.    If  any  bill  shall 
not  be  returned  by  the  governor  within  ten  days   (Sundays  ex- 
cepted)  after  it  shall  have  been  presented  to  him,  it  shall  be  a 
law  in  like  manner  as  if  he  had  signed  it,  unless  the  legislature  by 
adjournment  prevents  its  return,  in  which  case  it  shall  be  a  law  if 
signed  by  the  governor  within  thirty  days  after  receipt  by  him; 
otherwise  it  shall  not  be  a  law.    All  laws  enacted  by  the  Legisla- 
ture of  Porto  Rico  shall  be  reported  to  the  Congress  of  the  United 
States,  as  provided  in  section  twenty-three  of  this  Act,  which  here- 
by reserves  the  power  and  authority  to  annul  the  same.    If  at  the 
termination  of  any  fiscal  year  the  appropriations  necessary  for  the 
support  of  the  government  for  the  ensuing  fiscal  year  shall  not  have 
been  made,  the  several  sums  appropriated  in  the  last  appropria- 
tion bills  for  the  objects  and  purposes  therein  specified,  so  far  as 
the  same  may  be  applicable,  shall  be  deemed  to  be  reappropriated 
item  by  item ;  and  until  the  legislature  shall  act  in  such  behalf  the 
treasurer  may,  with  the  advice  of  the  governor,  make  the  payments 
necessary  for  the  purposes  aforesaid. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  may,  in 
its  discretion,  from  time  to  time  publish  the  same,  and  the  yeas  and 
nays  on  any  question  shall,  on  the  demand  of  one-fifth  of  the  mem- 
bers present,  be  entered  on  the  journal. 

The  sessions  of  each  house  and  of  the  committees  of  the  whole 
shall  be  open. 

Neither  house  shall,  without  the  consent  of  the  other,  adjourn  foi 
more  than  three  days,  nor  to  any  other  place  than  that  in  which  the 
two  houses  shall  be  sitting. 

No  law  shall  be  passed  except  by  bill,  and  no  bill  shall  be  so  al- 
tered or  amended  on  its  passage  through  either  house  as  to  change 
its  original  purpose. 
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No  act  of  the  legislature  except  the  general  appropriation  bills  ' 
for  the  expenses  of  the  government  shall  take  effect  until  ninety 
days  after  its  passage,  unless  in  case  of  emergency  (which  shall  be 
expressed  in  the  preamble  or  body  of  the  act)  the  legislature  shall 
by  a  vote  of  two-thirds  of  all  the  members  elected  to  each  house 
otherwise  direct.  No  bill,  except  the  general  appropriation  bill  for 
the  expenses  of  the  government  only,  mtroduced  in  either  house  of 
the  legislature  after  the  first  forty  days  of  the  session,  shall  be- 
come a  law. 

No  bill  shall  be  considered  or  become  a  law  unless  referred  to  a 
committee,  returned  therefrom,  and  printed  for  the  use  of  the  mem- 
bers^ Provided,  That  either  house  majr  by  a  majority  vote  dis- 
charge a  committee  from  the  consideration  .of  a  measure  and  bring 
it  before  the  body  for  consideration. 

No  bill,  except  general  appropriation  bills,  shall  be  passed  con- 
taining more  than  one  subject,  which  shall  be  clearly  expressed  in 
its  title ;  but  if  any  subject  shall  be  embraced  in  any  act  which  shall 
not  be  expressed  in  the  title,  such  act  shall  be  void  only  as  to  so 
much  thereof  as  shall  not  be  so  expressed. 

No  law  shall  be  revived,  or  amended,  or  the  provisions  thereof 
extended  or  conferred  by  reference  to  its  title  only,  but  so  much 
thereof  as  is  revived,  amended,  extended,  or  conferred  shall  be  re- 
enacted  and  published  at  length. 

The  presiding  officer  of  each  house  shall,  in  the  presence  of  the 
house  over  which  he  presides,  sign  all  bills  and  joint  resolutions 
passed  by  the  legislature,  after  their  titles  shall  have  been  publicly 
read,  immediately  before  signing ;  and  the  fact  of  signing  shall  be 
entered  on  the  journal. 

The  legislature  shall  prescribe  by  law  the  number,  duties,  and 
compensation  of  the  officers  and  employees  of  each  house  ;  and 
no  payment  shall  be  made  for  services  to  the  legislature  from  the 
treasury,  or  be  in  any  way  authorized  to  any  person,  except  to  an 
acting' officer  or  employee  elected  or  appointed  in  pursuance  of  law. 

No  bill  shall  be  passed  giving  any  extra  compensation  to  any  pub- 
lic officer,  servant  or  employee,  agent  or  contractor,  after  services 
shall  have  been  rendered  or  contract  made. 

Except  as  otherwise  provided  in  this  Act,  no  law  shall  extend 
the  term  of  any  public  officer,  or  increase  or  diminish  his  salary  or. 
emoluments  after  his  election  or  appointment,  nor  permit  any  o^' 
cer  or  employee  to  draw  compensation  for  more  than  one     office 
or  position. 

All  bills  for  raising  revenue  shall  originate  in  the  house  oi  r^P" 
resentatives,  but  the  senate  may  propose  or  concur  with  axoiend- 
ments,  as  in  case  of  other  bills. 

The  general  appropriation  bill  shall  embrace  nothing  hvt^  ap- 
propriations for  the  ordinary  expenses  of  the  executive,  legislative, 
and  judicial  departments,  interest  on  the  public  debt,  and  for'  P"^' 
lie  schools.  All  other  appropriations  shall  be  made  by  separate 
bills,  each  embracing  but  one  subject. 

Every  order,  resolution,  or  vote  to  which  the  concurrence  of  both 
houses  may  be  necessary,  except  on  the  question  of  adjourn  tt^^^^' 
or  relating  solely  to  the  transaction  of  business  of  the  two  hoi^^es, 
shall  be  presented  to  the  governor,  and  before  it  shall  take  effect 
be  approved  by  him,  or,  being  disapproved,  shall  be  repassed  by 
two-thirds  of  both  houses,  according  to  the  rules  and  limitations 
prescribed  in  case  of  a  bill. 

Any  person  who  shall,  directly  or  indirectly,  offer,  give,  or  prom- 
ise any  money  or  thing  of  value,  testimonial,  privilege,  or  personal 
advantage  to  any  executive  or  judicial  officer  or  member  oi  the 
legislature  to  influence  him  in  the  performance  of  any  of  his  P^b- 
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lie  or  official  duties,  shall  be  deemed  guilty  of  bribery,  and  be  pun- 
ished by  a  fine  not  exceeding  $5,000,  or  imprisonment  not  exceed- 
ing five  years,  or  both. 

The  offense  of  corrupt  solicitation  of  members  of  the  legislature, 
or  of  public  officers  of  Porto  Rico,  or  of  any  municipal  division 
thereof,  and  any  occupation  or  practice  of  solicitation  of  such  mem- 
bers or  officers  to  influence  their  official  action,  shall  be  defined  by 
law,  and  shall  be  punished  by  fine  and  imprisonment. 

In  case  the  available  revenues  of  Porto  Rico  for  any  fiscal  year, 
including  available  surplus  in  the  insular  treasury,  are  insufficient 
to  meet  all  the  appropriations  made  by  the  legislature  for  such 
year,  such  appropriatibns  shall  be  paid  m  the  following  order,  un- 
less otherwise  directed  by  the  governor: 

First  class.  The  ordinary  expenses  of  the  legislative,  executive, 
and  judicial  departments  of  the  State  government,  and  interest  on 
any  public  debt,  shall  first  be  paid  in  full. 

Second  class.  Appropriations  for  all  institutions,  such  as  the 
penitentiary,  insane  asylum,  industrial  school,  and  the  like,  where 
the  inmates  are  confined  involuntarily,  shall  next  be  paid  in  full. 

Third  class.  Appropriations  for  education  and  educational  and 
charitable  institutions  shall  next  be  paid  in  full. 

Fourth  class.  Appropriations  for  any  other  officer  or  officers, 
bureaus  or  boards,  shall  next  be  paid  in  full. 

Fifth  class.  Appropriations  for  all  other  purposes  shall  next  be 
paid. 

That  in  case  there  are  not  sufficient  revenues  for  any  fiscal  year, 
including  available  surplus  in  the  insular  treasury,  to  meet  in  full 
the  appropriations  of  said  year  for  all  of  the  said  classes  of  appro- 
priations, then  said  revenues  shall  be  applied  to  the  classes  in  the 
order  above  named,  and  if,  after  the  payment  of  the  prior  classes^ 
in  full,  there  are  not  sufficient  revenues  for  any  fiscal  year  to  pay 
in  full  the  appropriations  for  that  year  for  the  next  class,  then,  in 
that  event,  whatever  there  may  be  to  apply  on  account  of  appropri- 
ations for  said  class  shall  be  distributed  among  said  appropriations 
pro  rata  according  as  the  amount  of  each  appropriation  of  that  class 
shall  bear  to  the  total  amount  of  all  of  said  appropriations  for 
that  class  for  such  fiscal  year. 

No  appropriation  shall  be  made,  nor  any  expenditure  authorized 
by  the  legislature,  whereby  the  expenditure  of  the  Government  of 
Porto  Rico  during  any  fiscal  year  shall  exceed  the  total  revenue 
then  provided  for  by  law  and  applicable  for  such  appropriation  or 
expenditure,  including  any  available  surplus  in  the  treasury,  un- 
less the  legislature  making  such  appropriation  shall  provide  for 
levying  a  sufficient  tax  to  pay  such  appropriation  or  expenditure 
within  such  fiscal  year.     (39  Stat.  960.) 

See  note  to  i  3803a,  ante. 

For  corresponding  provisions  of  Act  April  12,  1900,  'c.  191,  §§  29,  31,  as 
amended,  see  U.  S.  Comp.  St.  1916,  §§  3778,  3780. 

Notes  of  Decisions 

Presumption8.^-Under  Organic  Act  of  to  Congress  and  that  it  was  acquiesced 

Porto  Rico  (Act  April  12,  1900),  §  31  in  by  that  body.    People  of  Porto  Rico 

(Comp.   St.  1916,  §  3780),  it  is  to  be  v.  American  R.  Co.  of  Porto  Rico  (C. 

presumed,  in  the  absence  of  proof  to  C.  A.)  254  F.  369. 
the  contrary,  that  a  law  was  reported 

§  3803nn.  (Act  March  2,  1917,  c.  145,  §  35.)     Qualifications  of  elec- 
tors. 

At  the  first  election  held  pursuant  to  this  Act  »the  qualified  elec- 
tors shall  be  those  having  the  qualifications  of  voters  under  the 
present  law.  Thereafter  voters  shall  be  citizens  of  the  United 
States  twenty-one  years  of  age  or  over  and  have  such  additional 
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qualifications  as  may  be  prescribed  by  the  legislature  of     I^orto 
Rico:    Provided,  That  no  property  qualification  shall  ever  l>^   ix^- 
posed  upon  or  required  of  any  voter.     (39  Stat.  963.) 
See  note  to  {  SSOSa,  ante. 

§  3803o.  (Act  March  2,   1917,  c.   145,  §  36.)     Resident  camxnis- 
sioner ;   election. 
The  qualified  electors  of  Porto  Rico  shall  at  the  next  gT^neral 
election  choose  a  Resident  Commissioner  to  the  United   St:a.tes 
whose  term  of  office  shall  begin  on  the  date  of  the  issuance  of   his 
certificate  of  election  and  shall  continue  until  the  fourth  of  M!a.rch 
nineteen  hundred  and  twenty-one.  ,  At  each  subsequent  eleotion' 
beginning  with  the  year  nineteen  hundred  and  twenty,  the  qu^^lified 
electors  of  Porto  Rico  shall  choose  a  Resident  Commissioner  t:o  tlie 
United  States,  whose  term  of  office  shall  be  four  years  from,    the 
fourth  of  March  following  such  general  election,  and  who  sha.]l   be 
entitled  to  feceive  official  recognition  as  such  Commissioner  by  all 
of  the  departments  of  the  Government  of  the  United  States,    upon 
presentation,  through  the  Department  of  State,  of  a  certificate  ol 
election  of  the  Governor  of  Porto  Rico.     The  Resident  Commis- 
sioner shall  receive  a  salary,  payable  monthly  by  the  United  States, 
of  $7,500  per  annum.     Such  Commissioner  shall  be  allowed   the 
same  sum  for  stationery  and  for  the  pay  of  necessary  clerk  hire  as 
is  now  allowed  to  Members  of  the  House  of  Representatives  of  tbe 
United  States ;  and  he  shall  be  allowed  the  sum  of  $500  as  mileage 
for  each  session  of  the  House  of  Representatives  and  the  franking 
privilege  granted  Members  of  Congress.    No  person  shall  be  eligi- 
ble to  election  as  Resident  Commissioner  who  is  not  a  bona  ficie 
citizen  of  the  United  States  and  who  is  not  more  than  twenty-nve 
years  of  age,  and  who  does  not  read  and  write  the  English.  ^^^" 
guage.    In  case  of  a  vacancy  in  the  office  of  Resident  Commissioner 
by  death,  resignation,  or  otherwise,  the  governor,  by  and  Av^ith  tVvc 
advice  and  consent  of  the  senate,  shall  appoint  a  Resident     Cotn- 
missioner  to  fill  the  vacancy,'  who  shall  serve  until  the  next  ^^^^^\ 
election  and  until  his  successor  is  elected  and  qualified.     (3^  ^^ 
963.)  ^ 

See  note  to  I  3803a,  ante.  *  «t 

For  corresponding  provisions  of  Act  April  12,  1900,  c.  191,  {  39,   »«»<* 
July  1,  1902,  c.  1383,  $  3,  see  U.  S.  Comp.  St.  1916,  §§  3796,  3797. 

§  3S03OO.  (Act  March  2,  1917,  c.  145,  §  37.)     Legislative  ^c^"^^' 
new  executive  departments.  ^_ 

The  legislative  authority  herein  provided  shall  extend  to  all  ^^^ 
ters  of  a  legislative  character  not  locally  inapplicable,  inclti^*^^ 
power  to  create,  consolidate,  and  reorganize  the  municipaliti^^  *j_ 
far  as  may  be  necessary,  and  to  provide  and  repeal  laws  and  ^^^^\ 
nances  therefor;  also  the  power  to  alter,  amend,  modify,  or  r^P  ^^ 
any  or  all  laws  and  ordinances  of  every  character  now  in  fc>f^^  i. 
Porto  Rico  or  municipality  or  district  thereof  in  so  far  as  su^^*  ^^ 
teration,  amendment,  modification,  or  repeal  may  be  consi^*" 
with  the  provisions  of  this  Act.  y^^ 

No  executive  department  not  provided  for  in  this  Act  sh^'*   *^^ ' 
created  by  the  legislature,  but  the  legislature  may  consolidat:^      ^_ 
partments,  or  abolisfi  any  department,  with  the  consent  of  the   P^^ 
ident  of  the  United  States.     (39  Stat.  964.) 

See  note  to  §  3803a,  ante.  ^^    ^, 

For  corresponding:  provisions  of  Act  April  12,  1900,  c.  191,  {  32,  se©    *-^' 
Comp.  St.  1916,  §  3781. 

Notes  of  Decisions  ^ 

See  notes  to  U.  S.  Comp.  St.  1916,      Co.  of  Porto  Bico  (O.  0.  A.)  2^ 
I  3781.  369. 

Cited    without    definite  application, 
People  of  Porto  Hico  V.  American  B* 
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§  3803p.  (Act  March  2,  1917,  c.  145,  §  38.)     Grants  of  franchises; 
public  service  commission,  etc. 

All  grants  of  franchises,  rights,  and  privileges  of  a  public  or 
quasi  public  nature  shall  be  made  by  a  public-service  commission, 
consisting  of  the  heads  of  executive  departments,  the  auditor,  and 
two  commissioners  to  be  elected  by  the  qualified  voters  at  the  first 
general  election  to  be  held  under  this  Act,  and  at  each  subsequent 
general  election  thereafter.  The  terms  of  said  elective  commission- 
ers elected  at  the  first  general  election  shall  commence  on  the 
twenty-eighth  day  following  the  said  general  election,  an.d  the 
terms  of  the  said  elective  commissioners  elected  at  each  subsequent 
general  election  shall  commence  on  the  second  day  of  January  fol- 
lowing their  election ;  they  shall  serve  for  four  years  and  until  their 
successors  are  elected  and  qualified.  Their  compensation  shall 
be  $8  for  each  day's  attendance  on  the  sessions  of  the  commission, 
but  in  no  case  shall  they  receive  more  than  $400  each  during  any 
one  year.  The  said  commission  is  also  empowered  and  directed  to 
discharge  all  the  executive  functions  relating  to  public-service  cor- 
porations heretofore  conferred  by  law  upon  the  executive  council 
Franchises,  rights,  and  privileges  granted  by  the  said  commission 
shall  not  be  effective  until  approved  by  the  governor,  and  shall 
be  reported  to  Congress,  which  hereby  reserves  the  power  to  annul 
or  modify  the  same. 

The  interstate-commerce  Act  and  the  several  amendments  made 
or  to  be  made  thereto,  the  safety-appliance  Acts  and  the  several 
amendments  made  or  to  be  made  thereto,  and  the  Act  of  Congress 
entitled  "An  Act  to  amend  an  Act  entitled  *An  Act  to  regulate  com- 
merce/ approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  and  all  Acts  amendatory  thereof,  by  providing  fgr  a  valua- 
tion of  the  several  classes  of  property  of  carriers  subject  thereto 
and  securing  information  concerning  their  stocks,  bonds,  and  other 
securities,"  approved  March  first,  nineteen  hundred  and  thirteen, 
shall  not  apply  to  Porto  Rico. 

The  Legislative  Assembly  of  Porto  Rico  is  hereby  authorized  to 
enact  laws  relating  to  the  regulation  of  the  rates,  tariffs,  and  serv- 
ice of  public  carriers  by  rail  in  Porto  Rico,  and  the  Public-Service 
Commission  hereby  created  shall  have  power  to  enforce  such  laws 
under  appropriate  regulation.     (39  Stat.  964.) 

See  note  to  i  3d03a,  ante. 

For  corresponding  provisions  of  Act  April  12,  1900,  c.  191,  §  32,  and  Res. 
May  1.  1900,  No.  23,  i  2,  see  U.  S.  Comp.  St.  1910,  §§  3781,  3782. 

Notes  of  Deolsloiui 


See,  also,  notes  to  IT.  S.  Comp.  St. 
1916,  i  3782. 

Regulation  of  rates.— Under  Organic 
Act  Porto  Rico  (Act  April  12,  1900) 
§  32  (Comp.  St.  1916,  §  3781),  the  ex- 
clusiye  control  of  the  Interstate  Com- 
merce Commission  over  railroad  rates 
did   not  extend  to  local  tariffs  of  the 


intra-island  railroads  of  Porto  Rico, 
but  such  control  was  vested  in  the  leg- 
islative assembly.  People  of  Porto 
Rico  V.  American  R.  Co.  of  Porto  Rico 
(C.  C.  A.)  254  F.  369. 

Cited    without    definite    application, 

People  of  Porto  Rico  v.  American  R. 
Co.  of  Porto  Rico  (C.  C.  A.)  254  F.  369. 


§  3803pp.  (Act  March  2,  1917,  c.  145,  §  39.)  Special  provisions  in 
franchises;  corporate  real  estate  holdings. 
All  grants  of  franchises  and  privileges  under  the  section  last  pre- 
ceding shall  provide  that  the  same  shall  be  subject  to  amendment, 
alteration,  or  repeal,  and  shall  forbid  the  issue  of  stocks  or  bonds 
except  in  exchange  for  actual  cash  or  property  at  a  fair  valuation 
to  be  determined  by  the  public-service  commission  equal  in  amount 
to  the  par  value  of  the  stocks  or  bonds  issued,  and  shall  forbid 
the  declaring  of  stock  or  bond  dividends,  and  in  the  case  of  public- 
service  corporations  shall  provide  for  the  effective  regulation  of 
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charges  thereof  and  for  the  purchase  or  taking  of  their  property 
by  the  authorities  at  a  fair  and  reasonable  valuation. 

That  nothing  in  this  Act  contained  shall  be  so  construed  as  to 
abrogate  or  in  any  manner  impair  or  affect  the  provision  contained 
in  section  three  of  the  joint  resolution  approved  May  first,  nineteen 
hundred,  with  respect  to  the  buying,  selling,  or  holding  of  real  es- 
tate. That  the  Governor  of  Porto  Rico  shall  cause  to  have  made 
and  submitted  to  Congress  at  the  session  beginning  the  first  Mon- 
day in  December,  nineteen  hundred  and  seventeen,  a  report  of  all 
the  real  estate  used  for  the  purposes  of  agriculture  and  held  either 
directly  or  indirectly  by  corporations,  partnerships,  or  individuals 
in  holdings  in  excess  of  five  hundred  acres.     (39  Stat.  964.) 

See  note  to  §  3803a,  ante. 

For  Rea  May  1,  1000,  No.  23,  |  3,  mentioned  in  this  section,  see  U.  8. 
Comp.  St  1916,  §  3783. 

Cited    without    definite    application. 

People  of  Porto  Rico  v.  American  R, 
Co.  of  Porto  Rico  (C.  C.  A.)  254  F.  369. 

JUDICIAL  DEPARTMENT 

§  3803q.  (Act  March  2,  1917,  c.  145,  §  40.)  Existing  courts  con- 
tinued; chief  justice  and  associate  justices  of  Supreme  Court. 
The  judicial  power  shall  be  vested  in  the  courts  and  tribunals  of 
Porto  Rico  now  established  and  in  operation  under  and  by  virtue 
of  existing  laws.  The  jurisdiction  of  said  courts  and  the  form  of 
procedure  in  them,  and  the  various  officers  and  attaches  thereof, 
shall  also  continue  to  be  as  now  provided  until  otherwise  provided 
by  law:  Provided,  however,  That  the  chief  justice  and  associate 
justices  of  »the  supreme  court  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate  of  the  United 
States,  and  the  Legislature  of  Porto  Rico  shall  have  authority,  from 
time  to  time  as  it  may  see  fit,  not  inconsistent  with  this  Act,  to 
organize,  modify,  or  rearrange  the  courts  and  their  jurisdiction  and 
procedure,  except  the  District  Court  of  the  United  States  for  Porto 
Rico.     (39  Stat.  965.) 

See  note  to  \  3803a,  ante. 

For  corref?pondinp  provisions  of  Act  April  12,  1900,  c.  191,  {  33,  see  U.  S. 
Comp.  St.  1916,  §  3784. 

Notes  of  Decisions 

See  notes  to  U.  S.  Comp.  St  1916, 
S  3784. 

§  3803qq.  (Act  March  2,  1917,  c.  145,  §  41.)  District  of  Porta 
Rico;  officers. 
Porto  Rico  shall  constitute  a  judicial  district  to  be  called  "the 
district  of  Porto  Rico."  The  President,  by  and  with. the  advice  and 
consent  of  the  Senate,  shall  appoint  one  district  judge,  who  shall 
serve  for,  a  term  of  four  years  and  until  his  successor  is  appointed 
and  qualified  and  whose  salary  shall  be  $5,0CX)  per  annum.  There 
shall  be  appointed  in  like  manner  a  district  attorney,  whose  sal- 
ary shall  be  $4,000  per  annum,  and  a  marshal  for  said  district,  whose 
salary  shall  be  $3,500  per  annum,  each  for  a  term  of  four  years  un- 
less sooner  removed  by  the  President.  The  district  court  for  said 
district  shall  be  called  "the  District  Court  of  the  United  States  for 
Porto  Rico,"  and  shall  have  power  to  appoint  all  necessary  offi- 
cials and  assistants,  including  the  clerk,  interpreter,  and  such  com- 
missioners as  may  be  necessary,  who  shall  be  entitled  to  the  same 
fees  and  have  like  powers  and  duties  as  are  exercised  and  perform- 
ed by  United  States  commissioners.  Such  district  court  shall  have 
jurisdiction  of  all  cases  cognizable  in  the  district  courts  of  the 
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United  States,  and  shall  proceed  in  the  same  manner.  In  addition 
said  district  court  shall  have  jurisdiction  for  the  naturs^Hzation  of 
aliens  and  Porto  Ricans,  and  for  this  purpose  residence  in  Porto 
Rico  shall  be  counted  in  the  same  manner  as  residence  elsewhere  in 
the  United  States.  Said  district  court  shall  have  jurisdiction  of  all 
controversies  where  all  of  the  parties  on  either  side  of  the  contro- 
versy are  citizens  or  subjects  of  a  foreign  State  or  States,  or  citi- 
zens of  a  State,  Territory,  or  District  of  the  United  States  not  dom- 
iciled in  Porto  Rico,  wherein  the  matter  in  dispute  exceeds,  exclu- 
sive of  interest  or  cost,  the  sum  or  value  of  $3,000,  and  of  all  con- 
troversies in  which  there  is  a  separable  controversy  involving  such 
jurisdictional  amount  and  in  which  all  of  the  parties  on  either  side 
of  such  separable  controversy  are  citizens  or  subjects  of  the  char- 
acter aforesaid :  Provided,  That  nothing  in  this  Act  shall  be  deem- 
ed to  impair  the  jurisdiction  of  the  District  Court  of  the  United 

[  States  for  Porto  Rico  to  hear  and  determine  all  controversies  pend- 

ing in  said  court  at  the  date  of  the  approval  of  this  Act. .  Upon  the 

j.  taking  effect  of  this  Act  the  salaries  of  the  judge  and  officials  of 

'  the  District  Court  of  the  United  States  for  Porto  Rico,  togetjier 

with  the  court  expenses,  shall  be  paid  from  the  United  States  reve- 
nues in  the  same  manner  as  in  other  United  States  district  courts. 
In  case  of  vacancy  or  of  the  death,  absence,  or  other  legal  disability 
on  the  part  of  the  judge  of  the  said  District  Court  of  the  United 
States  for  Porto  Rico,  the  President  of  the  United  States  is  author- 
ized to  designate  one  of  the  judges  of  the  Supreme  Court  of  Porto 
Rico  to  discharge  the  duties  of  judge  of  said  court  until  such  ab- 
sence or  disability  shall'  be  removed,  and  thereupon  such  judge  so 
designated  for  said  service  shall  be  fully  authorized  and  empower- 
ed to  perform  the  duties  of  said  office  during  such  absence  or  dis- 
ability of  such  regular  judge,  and  to  sign  all  necessary  papers  and 
records  as  the  acting  judge  of  said  court  without  extra  compensa- 

j  tion.     (39  Stat.  965.) 

!  See  note  to  §  3803a,  ante. 

^  For  corresponding  provisions  of  Act  April  12,  1900,  c.  191,  §  34,  and  Act 

r  March  2,  1901,  c.  812,  §  3,  see  U.  S.  Comp.  St.  1916,  S§  3785,  3786. 

The  salary  of  tbe  district  judpe  is  now  fixed  by  §  969.  ante. 

Notes  of  Doclsloiui 

See,  also,  notes  to  U.  S.  Comp.  St.  firm  located  in  Porto  Rico  against  sub- 

1916,  §§  3785,  3786.  jects   of   Spain,  though  the  citizenship 

Jurisdiction^Under    Act    March    2,  oi  the  members  of  the  plaintiff  firm  is 

1901,  §  3  (Comp.  St.  1916,  §  3786),  the  not  given..    Sucesores  de  L.  Villamil  & 

District  Court  for  Porto  Rico  has  ju-  Co.,  S.  en  C,  v.  Merced,  239  F.  86,  152 

risdiction  of  a  suit  by  members  of  a  C.  C.  A-  136. 

§  3803r.  (Act  March  2,  1917,  c.  145,  §  42.)  Appeals;  removal  of 
causes;  writs  of  error;  certiorari;  terms  of  district  court; 
use  of  English  language. 
The  laws  of  the  United  States  relating  to  appeals,  writs  of  er- 
ror and  certiorari,  removal  of  causes,  and  other  matters  or  proceed- 
ings as  between  the  courts  of  the  United  States  and  the  courts  of 
the  several  States  shall  govern  in  such  matters  and  proceedings  as 
between  the  district  court  of  the  United  States  and  the  courts  of 
Porto  Rico.  Regular  terms  of  said  United  States  district  court 
shall  be  held  at  San  Juan,  commencing  on  the  first  Monday  in  Alay 
and  November  of  each  yeat,  and  also  at  Ponce  on  the  second  Mon- 
day in  February  of  each  year,  and  special  terms  may  be  held  at 
Mayaguez  at  such  stated  times  as  said  judge  may  deem  expedient. 
All  pleadings  and  proceedings  in  said  court  sha.ll  be  conducted  in 
the  English  language.  The  said  district  court  shall  be  attached  to 
and  included  in  the  first  circuit  of  the  United  States,  with  the  right 
of  appeal  and  review  by  said  circuit  court  of  appeals  in  all  cases  . 
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where  the  same  would  lie  from  any  district  court  to  a  circuit  court 
of  appeals  of  the  United  States,  and  with  the  right  of  appeal  and  re- 
view directly  by  the  Supreme  Court  of  the  United  States  in  all 
cases  where  a  direct  appeal  wpuld  be  from  such  district  courts. 
(39  Stat.  966.) 

See  note  to  §  3803a,  ante. 

For  corresponding  provisions  of  Act  April  12,  1900,  c.  191,  i  35,  see  U.  S. 
Comp.  St.  1916,  f  3791. 

§  3803rr.  (Act  March  2,  1917,  c.  145,  §  43.)  Writs  of  error  and  ap- 
peals. 
Writs  of  error  and  appeals  from  the  final  judgments  and  decrees 
of  the  Supreme  Court  of  Porto  Rico  may  be  taken  and  prosecuted 
to  the  Circuit  Court  of  Appeals  for  the  First  Circuit  and  to  the  Su- 
preme Court  of  the  United  States,  as  now  provided  by  law.  (39 
Stat.  966.) 

See  note  to  §  3S03a,  ante. 

For  corresponding  provision  of  Act  April  12,  1900,  c.  191,  i  35,  see  XJ.  S. 
Oomp.  St  1916,  $  3791. 

Notes  of  Decisions 

Appeals  and  writs  of  error^— See  Ana 

Maria  Sugar  Co.  y.  Quinones  (G.  G.  A.) 
251  F.  499. 

§  3803s.  (Act  March  2,  1917,  c.  145,  §  44.)  Juries  in  district  court. 
The  qualifications  of  jurors  as  fixed  by  the  local  laws  of  Porto 
Rico  shall  not  apply  to  jurors  selected  to  serve  in  the  District  Court 
of  the  United  States  for  Porto  Rico ;  but  the  qualifications  required 
of  jurors  in  said  court  shall  be  that  each  shall  be  of  the  age  of  not 
less  than  twenty-one  years  and  not  over  sixty-five  years,  a  resident 
of  Porto  Rico  for  not  less  than  one  year,  and  have  a  sufficient 
knowledge  -of  the  English  language  to  enable  him  to  serve  as  a 
juror;  they  shall  also  be  citizens  of  the  United  States.  Juries  for 
the  said  court  shall  be  selected,  drawn  and  subject  to  exemption  in 
accordance  with  the  laws  of  Congress  regulating  the  same  in  the 
United  States  courts  in  so  far  as  locally  applicable.     (39  Stat.  966.) 

See  note  to  {  3803a,  ante. 

For  corresponding  provision  of  Act  Jane  25,  1906,  c  3542,  see  U.  S.  Comp. 
St.  1916,  i  3788. 

§  3803SS.  (Act  March  2,  1917,  c.  145,  §  45.)  Fees  part  of  United 
States  revenues. 
All  such  fees,  fines,  costs,  and  forfeitures  as  would  be  deposited 
to  the  credit  of  the  United  States  if  collected  and  paid  into  a  dis- 
trict court  of  the  United  States  shall  become  revenues  of  the  Unit- 
ed States  when  collected  and  paid  into  the  District  Court  of  the 
United  States  for  Porto  Rico:  Provided,  That  $500  a  year  from 
such  fees,  fines,  costs,  and  forfeitures  shall  be  retained  by  the  clerk 
and  expended  for  law  library  purposes  under  the  direction  of  the 
judge.     (39  Stat.  966.) 

See  note  to  §  3803a,  ante. 

For  corresponding  provisions  of  Act  March  2,  1901,  c.  812,  {  2,  see  U.  S. 
Comp.  St.  1916,  §  3789. 

§  3803t.  (Act  March  2,  1917,  c.  145,  §  46.)  Salaries  of  district 
court  ofEcials. 
The  Attorney  General  of  the  United  States  shall  from  time  to 
time  determine  the  salaries  of  all  officials  and  assistants  appointed 
by  the  United  States  district  court,  including  the  clerk,  his  deputies, 
interpreter,  stenographer,  and  other  officials  and  employees,  the 
same  to  be  paid  by  the  United  States  as  other  salaries  and  expenses 
of  like  character  in  United  States  courts.    (Z9  Stat.  966.) 

See  note  to  §  3803a,  ante. 

For  corresponding  provisions  of  Act  March  2,  1901,  c.  812,  fi  1,  see  U.  S. 
Comp.  St  1916,  S  3793. 
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§  3803tt.  (Act  March  2,  1917,  c.  145,  §  47.)     Fees  and  mileage  of 

jurors  and  witnesses. 
Jurors  and  witnesses  in  the  District  Court  of  the  United  States 
for  Porto  Rico  shall  be  entitled  to  and  receive  15  cents  for  each 
mile  necessarily  traveled  over  any  stage  line  or  by  private  convey- 
ance and  10  cents  for  each  mile  over  any  railway  in  going  to  and 
returning  from  said  courts.  But  no  constructive  or  double  mile- 
age fees  shall  be  allowed  by  reason  of  any  person  being  summoned 
both  as  witness  and  juror  or  as  witness  in  two  or  more  cases  pend- 
ing in  the  same  court  and  triable  at  the  same  term  thereof.  Such 
jurors  shall  be  paid  $3  per  day  and  such  witnesses  $1.50  per  day 
while  in  attendance  upon  the  court.     (39  Stat.  967.) 

See  note  to  i  3803a,  ante. 

For  corresponding  provisions  of  Act  March  2,  1901,  c.  812,  i  4j  see  U.  8. 
Comp.  St.  1916,  I  3790. 

§  3803U.  (Act  March  2,  1917,  c.  145,  §  48.)     Habeas  corpus. 

The  supreme  and  district  courts  of  Porto  Rico  and  the  respective 

judges  thereof  may  grant  writs  of  habeas  corpus  in  all  cases  in 

which  the  same  are  grantable  by  the  judges  of  the  district  courts 

of  the  United  States,  and  the  district  courts  may  grant  writs  of 

mandamus  in  all  proper  cases.     (39  Stat.  967.) 

See  note  to  i  o803a,  ante.  , 

For  corresponding:  provisions  of  Act  April  12,  1900,  c  191,  §  35,  see  U.  S. 
Comp.  St.  1916,  §  3791. 

§  3803UU.  (Act  March  2,   1917,  c.   145,  §  49.)     Appointment  of 
judges,  marshals,  and  secretaries. 
Hereafter  all  judges,  marshals,  and  secretaries  of  courts  now  es- 
tablished or  that  may  hereafter  be  established  in  Porto  Rico,  and 
whose  appointment  by  the  President  is  not  provided  for  by  law, 
shall  be  appointed  by  the  governor,  by  and  with  the  advice  and 
consent  of  the  Senate  of  Porto  Rico.     (39  Stat.  967.) 
See  note  to  §  3803a,  ante. 

MISCELLANEOUS  PROVISIONS 

§  3803V.  (Act  March  2,  1917,  c.  145,  §  50.)     Salaries  of  officials. 

Except  as  in  this  Act  otherwise  provided,  the  salaries  of  all  the 
officials  of  Porto  Rico  not  appointed  by  the  President,  including 
deputies,  assistants,  and  other  help,  shall  be  such  and  be  so  paid 
out  of  the  revenues  of  Porto  Rico  as  shall  from  time  to  time  be 
determined  by  the  Legislature  of  Porto  Rico  and  approved  by  the 
governor ;  and  if  the  legislature  shall  fail  to  make  an  appropriation 
for  such  salaries,  the  salaries  theretofore  fixed  shall  be  paid  without 
the  necessity  of  further  appropriations  therefor.  The  salaries  of 
all  officers  and  all  expenses  of  the  offices  of  the  various  officials  of 
Porto  Rico  appointed  as  herein  provided  by  the  President  shall 
also  be  paid  out  of  the  revenues  of  Porto  Rico  on  warrant  of  the 
auditor,  countersigned  by  the  governor.  The  annual  salaries  of 
the  following-named  officials  appointed  by  the  President  and  so  to 
be  paid  shall  be:  The  governor,  $10,000;  in  addition  thereto  he 
shall  be  entitled  to  the  occupancy  of  the  buildings  heretofore  used 
by  the  chief  executive  of  Porto  Rico,  with  the  furniture  and  effects 
therein,  free  of  rental;  heads  of  executive  departments,  $5,000; 
chief  justice  of  the  supreme  court,  $6,500;  associate  justices  of  the 
supreme  court,  $5,500  each. 

Where  any  officer  whose  salary  is  fixed  by  this  act  is  required 
to  give  a  bond,  the  premium  thereof  shall  be  paid  from  the  insular 
treasury.     (39  Stat.  967.) 
See  note  to  i  3803a,  ante. 
For  corresponding  provisions  of  Act  April  12,  1900,  c.  191,  %  36,  and  Act 

March  2,  1901,  c.  812,  f  1,  see  U.  S.  Comp.  St.  1916,  {{  3792,  3793. 
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§  3803w.  (Act  March  2,  1917,  c.  145,  §  51.)     Municipal  expenses 

payable  from  municipal  revenues. 
The  provisions  of  the  foregoing  section  shall  not  apply  to  munic- 
ipal officials ;  their  salaries  and  the  compensation  of  their  deputies, 
assistants,  and  other  help,  as  well  as  all  other  expenses  incurred 
by  the  municipalities,  shall  be  paijd  out  of  the  municipal  revenues, 
in  such  manner  as  the  legislature  shall  provide.     (39  Stat.  967.) 

See  note  to  §  3803a,  ante. 

For  corresponding  provisions  of  Act  April  12,  1900,  a  191,  §  37,  sec  U.  S. 
Oomp.  St.  1916,  §  3794. 

§  3803w.  (Act  March  2,  1917,  c  145,  §  52.)  Present  incumbents  of 
offices  continued;  offices  abolished. 
Wherever  in  this  act  offices  of  the  insular  government  of  Porto 
Rico  are  provided  for  under  the  same  names  as  in  the  heretofore  ex-  * 
isting  Acts  of  Congress  affecting  Porto  Rico,  the  present  incum- 
bents of  those  offices  shall  continue  in  office  in  accordance  with  the 
terms  and  at  the  salaries  prescribed  by  this  Act,  excepting  the 
heads  of  those  departments  who  are  to  be  appointed  by  the  govern- 
or and  who  shall  continue  in  office  only  until  their  successors  are 
appointed  and  have  qualified.  The  offices  of  secretary  of  Porto  Ri- 
co and  director  of  labor,  charities,  and  correction  are  hereby  abol- 
ished. Authority  is  given  to.  the  respective  appointing  authorities 
to  appoint  and  commission  persons  to  fill  the  new  offices  created  by 
this  Act.     (39  Stat.  967.) 

See  note  to  §  3803a,  ante. 

For  provisions  of  Act  April  12,  1900,  c.  191,  {{  18-20,  concerning  the  secre- 
tary, whose  office  was  abolished  by  this  section,  see  XJ.  S.  Comp.  St.  1916,  {§ 
3766-3768. 

§  3803WW.  (Act  March  2,  1917,  c.  145,  §  53.)  Transfer  of  bureaus 
or  offices. 
Any  bureau  or  office  belonging  to  any  of  the  regular  departments 
of  the  government,  or  hereafter  created,  or  not  assigned,  may  be 
transferred  or  assigned  to  any  department  by  the  governor  with 
the  approval  of  the  Senate  of  Porto  Rico.     (39  Stat.  968.) 

See  note  to  {  8803a,  ante. 

§  3803x.  (Act  March  2,  1917,  c.  145,  §  54.)     Acknowledgment  of 
deeds. 

Deeds  and  other  instruments  affecting  land  situate  in  the  District 
of  Columbia,  or  any  other  territory  or  possession  of  the  United 
States,  may  be  acknowledged  in  Porto  Rico  before  any  notary  pub- 
lic appointed  therein  by  proper  authority,  or  any  officer  therein  who 
has  ex  officio  the  powers  of  a  notary  public :  Provided,  That  the 
certificate  by  such  notary  shall  be  accompanied  by  the  certificate 
of  the  executive  secretary  of  Porto  Rico  to  the  effect  that  the  notary 
taking  such  acknowledgment  is  in  fact  such  notarial  officer.  (39 
Stat.  968.) 

See  note  to  |  3803a,  ante. 

§  3803XX.  (Act  March  2,  1917,  c.  145,  §  55.)  Jurisdiction  of  exist- 
ing courts  continued. 
Nothing  in  this  Act  shall  be  deemed  to  impair  or  interrupt  the 
jurisdiction  of  existing  courts  over  matters  pending  therein  upon 
the  approval  of  this  Act,  which  jurisdiction  is  in  all  respects  hereby 
continued,  the  purpose  of  this  Act  being  to  preserve  the  integrity 
of  all  of  said  courts  and  their  jurisdiction  until  otherwise  provided 
by  law,  except  as  in  this  Act  otherwise  specifically  provided.  (39 
Stat.  968.) 

See  note  to  I  3803a,  ante. 
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§  3803y.  (Act  March  2,  1917,  c.  145,  §  56.)  Time  of  taking  cfiFect 
of  act ;  temporal^  appointments  to  office. 
This  Act  shall  take  effect  upon  approval,  but  until  its  provisions 
shall  severally  become  operative,  as  hereinbefore  provided,  the  cor- 
responding legislative  and  executive  functions  of  the  government  in 
Porto  Rico  shall  continue  to  be  exercised  and  in  full  force  and  op- 
eration as  now  provided  by  law;  and  the  Executive  Council  shall, 
until  the  assembly  and  organization  of  the  Legislature  of  Porto 
Rico  as  herein  provided,  consist  of  the  attorney  general,  the  treas- 
urer, the  commissioner  of  the  interior,  the  commissioner  of  educa- 
tion, the  commissioner  of  health,  and  the  commissioner  of  agricul- 
ture and  labor,  and  the  five  additional  members  as  now  provided  by 
law.  And  any  functions  assigned  to  the  Senate  of  Porto  Rico  by 
the  provisions  of  this  Act  shall,  until  this  said  senate  has  assembled 
and  organized  as  herein  provided,  be  exercised  by  the  Executive 
Council  as  thus  constituted :  Provided,  however,  That  all  appoint- 
ments made  by  the  governor,  by  and  with  the  advice  and  consent  of 
the  Executive  Council  as  thus  constituted,  in  the  Executive  Council 
as  authorized  by  section  thirteen  of  this  Act  or  in  the  office  of  Ex- 
ecutive Secretary  of  Porto  Rico,  shall  be  regarded  as  temporary 
and  shall  expire  not  later  than  twenty  days  from  and  after  the 
assembly  and  organization  of  the  legislature  hereinbefore  provided, 
unless  said  appointments  shall  be  ratified  and  made  permanent  by 
the  said  Senate  of  Porto  Rico.  (39  Stat.  968.) 
See  note  to  §  3d03a,  ante. 

§  3803yy.  (Act  March  2,  1917,  c.  145,  §  57.)  Existing  laws  con- 
tinued in  force. 
The  laws  and  ordinances  of  Porto  Rico  now  in  force  shall  con- 
tinue in  force  and  effect,  except  as  altered,  amended,  or  modified 
herein,  until  altered,  amended,  or  repealed  by  the  legislative  author- 
ity herein  provided  for  Porto  Rico  or  by  Act  of  Congress  of  the 
United  States;  and  such  legislative  authority  shall  have  power, 
when  not  inconsistent  with  this  Act,  by  due  enactment  to  amend, 
alter,  modify,  or  repeal  any  law  pr  ordinance,  civil  or  criminal,  con- 
tinued in  force  by  this  Act  as  it  may  from  time  to  time  see  fit.  (39 
Stat.  968.) 

See  note  to  t  3803a,  ante. 

For  corresponding  provisions  of  Act  April  12,  1900,  c.  191,  §  57,  see  U.  S. 
Comp.  St.  1916,  f  3763. 

Notes  of  Decisions 

See  notes  to  U.  S.  Comp.  St.  1916, 
t  3763. 

§  3803Z.  (Act  March  2,  1917,  c.  145,  §  58.)     Same. 

All  laws  or  parts  of  laws  applicable  to  Porto  Rico  not  in  con- 
flict with  any  of  the  provisions  of  this  Act,  including  the  laws  re- 
lating to  tariffs,  customs,  and  duties  on  importations  into  Porto 
Rico  prescribed  by  the  Act  of  Congress  entitled  "An  Act  tempo- 
rarily to  provide  revenues  and  a  civil  government  for  Porto  Rico, 
and  for  other  purposes,"  approved  April  twelfth,  nineteen  hun- 
dred, are  hereby  continued  in  effect,  and  all  laws  and  parts  of  laws 
inconsistent  with  the  provisions  of  this  Act  are  hereby  repealed. 
(39  Stat.  968.) 

See  note  to  {  3803a,  ante. 
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CHAPTER  THREE  D— THE  PHILIPPINE 

ISLANDS 

§  3810.  (Act  Aug.  29,  1916,  c.  416,  §  3.)     Bill  erf  Rights  and  re- 
strictions for  Philippine  Islands. 

6.  Confrontation     of    witnesses.— In-  to  face,  secured  by  Act  July  1,  1902, 1 

spection  of  scene  of  homicide  by  trial  5,  superseded  by  this  section.    Taldez 

judge  in  presence  of  counsel  for  accus-  v.  U.  S.,  37  S*  Ot.  725,  244  U.  S.  432, 

ed,  but  in  absence  of  accused,  held  not  61  L.  Ed.  1242. 
to  infringe  right  to  meet  witnesses  face 

§  3814ff.  (Act  July  1,  1902,  c.  1369,  §  8.)     Resident  commission- 
ers; allowances  for  expenses. 
At  the  same  time  with  the  first  meeting  of  the  Philippine  leg- 
islature, and  biennially  thereafter,  there  shall  be  chosen  by   sa\A 
legislature   each  house  voting  separately,   two   resident  conrimis- 
sioners  to  the  United  States,  who  shall  be  entitled  to  an  oPfic\^\ 
recognition  as  such  by  all  departments  upon  presentation  to    tVv^ 
President  of  a  certificate  of  election  by  the  civil  governor  o"£    sa.^^ 
islands,  and  each  of  whom  shall  be  entitled  to  a  salary  pa-^yat^^^ 
monthly  by  the  United  States  at  the  rate  of  five  thousand  dollars 
per  annum,  and  two   thousand  dollars  additional   to  cover  all     e^c- 
penses:    Provided,  That  no  person  shall  be  eligible  to  suchi.      elec- 
tion who  is  not  a  qualified  elector  of  said  islands,  owing  allegfiance 
to  the  United  States,  and  who  is  not  thirty  years  of  age-  C32 

Stat.  694.) 

This  section  was  $  8  of  an  act  entitled  "An  act  temporarily  to  pro\r^<3e  for 
the  administration  of  the  affairs  of  civil  government  in  the  Philippine  ir^lan*^^ 
and  for  other  purposes,"  cited  above.  It  has  been  superseded,  excep*;  «^^  *^ 
the  provision  for  the  payment  to  the  commissioners  of  $2,000  each  adciitionai 
to  cover  all  expenses,  by  subsequent  provisions  of  Act  May  22,  1908,  <:r-  1^' 
S  1  (U.  S.  Comp.  St.  Annot.  1916,  §  3817),  and  of  Act  Aug.  29,  1916,  c-  -4l^»  » 
20  (U.  S.  Comp.  St  Annot  1916,  §  3815). 
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CHAPTER  THREE  F— THE  VIRGIN  ISLAN 
(THE  DANISH  WEST  INDIES) 

Sec.  Sec. 

3924% a.  Jurisdiction;    governor.  3924%e.  Use  and  disposition  of 

3924^b.  Local  laws  continued ;  courts ;  and  taxes  collected.  ^f  \ 

appeals  and  writs  of  error.  3924%f.  Appropriation;      expend ^ 
3924^0.  Customs   duties   and   internal  taking  over  Islands.  ^^ 

revenue  taxes.  3924 %g.  Same;  payment  for  Islei-"^^^, 

3924%d.  Tax  laws  continued;    tax  on  3924^h.  Time  of  taking  effect  o-^ 

sugar. 

§  392A%3L  (Act  March  3,  1917,  c.  171,  §  1.)    Jurisdiction;       ^^^" 

emor.  ^    '-^  '^ 

Except  as  hereinafter  provided,  all  military,  civil,  and  jncS  -^^^^ 
powers  necessary  to  govern  the  West  Indian  Islands  acquired   f^    ^j-- 
Denmark  shall  be  vested  in  a  governor  and  in  such  person  or      ^^ch 
sons  as  the  President  may  appoint,  and  shall  be  exercised  in    ^    jje 
manner  as  the  President  shall  direct  until  Congress  shall  pro  "^^nt 
for  the  government  of  said  islands:    Provided,  That  the  Presi^^^^y. 
may  assign  an  officer  of  the  Army  or  Navy  to  serve  as  such   ^^  ^q^ 
ernor  and  perform  the  duties  appertaining  to  said  office :  And    t^    p, 
vided  further,  That  the  governor  of  the  said  islands  shall  be      ^J%(\ 
pointed  by  and  with  the  advice  and  consent  of  the  Senate:     ^^ 
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provided  further,  That  the  compensation  of  all  persons  appointed 

under  this  Act  shall  be  fixed  by  the  President.     (39  Stat.  1132.) 

ThiB  section  and  the  seven  sections  next  following  were  an  act  entitled 
''An  act  to  provide  a  temporary  government  for  the  West  Indian  Islands  ac- 
quired by  the  United  States  from  Denmark  by  the  convention  Entered  into 
between  said  countries  on  the  fourth  day  of  August,  nineteen  hundred  and 
Bixteen,  and  ratified  by  the  Senate  of  the  United  States  on  the  seventh  day 
of  September,  nineteen  hundred  and  sixteen,  and  for  other  purposes,"  cited 
above. 

§  3924j4b.  (Act  March  3,  1917,  c.  171,  §  2.)     Local  laws  contin- 
ued; courts;  appeals  and  writs  of  error. 

Until  Congress  shall  otherwise  provide,  in  so  far  as  compatible 
with  the  changed  sovereignty  and  not  in  conflict  with  the  provi- 
sions of  this  Act,  the  laws  regulating  elections  and  the  electoral 
franchise  as  set  forth  in  the  code  of  laws  published  at  Amalienborg 
the  sixth  day  of  April,  nineteen  hundred  and  six,  and  the  other  local 
laws,  in  force  and  effect  in  said  islands  on  the  seventeenth  day  of 
January,  nineteen  hundred  and  seventeen,  shall  remain  in  force  and 
effect  in  said  islands,  and  the  same  shall  be  administered  by  the 
civil  officials  and  through  the  local  judicial  tribunals  established  in 
said  islands,  respectively;  and  the  orders,  judgments,  and  decrees 
of  said  judicial  tribunals  shall  be  duly  enforced.  With  the  approval 
of  the  President,  or  under  such  rules  and  regulations  as  the  Presi- 
dent may  prescribe,  any  of  said  laws  may  be  repealed,  altered,  or 
amended  by  the  colonial  council  having  jurisdiction.  The  jurisdic- 
tion of  the  judicial  tribunals  of  said  islands  shall  extend  to  all  ju- 
dicial proceedings  and  controversies  in  said  islands  to  which  the 
United  States  or  any  citizen  thereof  may  be  a  party.  In  all  cases 
arising  in  the  said  West  Indian  Islands  and  now  reviewable  by  the 
courts  of  Denmark,  writs  of  error  and  appeals  shall  be  to  the  Cir- 
cuit Court  of  Appeals  for  the  Third  Circuit,  and,  except  as  provided 
in  sections  two  hundred  and  thirty-pine  and  two  hundred  and  forty 
of  the  J\idicial  Code,  the  judgments,  orders,  and  decrees  of  suqh 
court  shall  be  final  in  all  such  cases.  (39  Stat.  1132.) 
See  note  to  i  3924%  a,  ante. 

§  392414c.  (Act  March  3, 1917,  c.  171,  §  3.)  Customs  duties  and  in- 
ternal-revenue taxes. 
On  and  after  the  passage  of  this  Act  there  shall  be  levied,  col- 
lected, and  paid  upon  all  articles  coming  into  the  United  States  or 
its  possessions,  from  the  West  Indian  Islands  ceded  to  the  United 
States  by  Denmark,  the  rates  of  duty  and  internal-revenue  taxes 
which  are  required  to  be  levied,  collected,  and  paid  upon  like  ar- 
ticles imported  from  foreign  countries :  Provided,  That  all  articles, 
the  growth  or  product  of,  or  manufactured  in  such  islands  from 
materials  the  growth  or  product  of  such  islands  or  of  the  United 
States,  or  of  both,  or  which  do  not  contain  foreign  materials  to  the 
value  of  more  than, twenty  per  centum  of  their  total  value,  upon 
which  no  drawback  of  customs  duties  has  been  allowed  therein, 
coming  into  the  United  States  from  such  islands  shall  hereafter  be 
admitted  free  of  duty.     (39  Stat.  1133.) 

See  note  to  {  3924^  a,  ante.  ^ 

§  3924j4d.  (Act  March  3,  1917,  c  171,  §  4.)  Tax  laws  continued; 
tax  on  sugar. 
Until  Congress  shall  otherwise  provide  all  laws  now  imposing 
taxes  in  the  said  West  Indian  Islands,  including  the  customs  laws 
and  regulations,  shall,  in  so  far  as  compatible  with  the  changed 
sovereignty  and  not  otherwise  herein  provided,  continue  in  force 
and  effect,  except  that  articles  the  growth,  product,  or  manufacture 
of  the  United  States  shall  be  admitted  there  free  of  duty :  Provided, 
That  upon  exportation  of  sugar  to  any  foreign  country,  or  the  ship- 
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ment  thereof  to  the  United  States  or  any  of  its  possessions,  there 
shall  be  levied,  collected,  and  paid  thereon  an  export  duty  of  $8 
per  ton  of  tw6  thousand  pounds  irrespective  of  polariscope  test,  in 
lieu  of  any  export  tax  now  required  by  law.     (39  Stat.  1133.) 
See  note  to  §  3924  %a,  ante. 

§  39241/^e.  (Act  March  3,  1917,  c.  171,  §  5.)     Use  and  disposition  of 
duties  and  taxes  collected. 
The  duties  and  taxes  collected  in  pursuance  of  this  Act  shall  not 
be  covered  into  the  general  fund  of  the  Treasury  of  the  Unitecf 
States,  but  shall  be  used  and  expended  for  the  governmeat   ant/ 
benefit  of  said  islands  under  such  rules  and  regulations  as   the 
President  may  prescribe.     (39  Stat.  1133.) 
See  note  to  §  392414a,  ante. 

§  3924J^f.  (Act  March  3,  1917,  c.  171,  §  6.)     Appropriation;   ex- 
pense of  taking  over  Islands. 

For  the  purpose  of  taking  over  and  occupying  said  islands  and 
of  carrying  this  Act  into  effect  and  to  meet  any  deficit  in  tHe  reve- 
nues of  the  said  islands  resulting  from  the  provisions  of  tViis  Act 
the  sum  of  $100,000  is  hereby  appropriated,  to  be  paid  out  of  any 
moneys  in  the  Treasury  not  otherwise  appropriated,  and  to  be  ap- 
plied under  the  direction  of  the  President  of  the  United  States.  j 
(39  Stat.  1133.)                                                                                                          ^ 

See  note  to  §  3924%a,  ante. 

§  3924j4g.  (Act  March  3,  1917,  c.  171,  §  7.)  Same;  payincnt 
for  Islands. 
The  sum  of  $25,000,000  is  hereby  appropriated,  out  of  any  xxioneys 
in  the  Treasury  not  otherwise  appropriated,  to  be  paid  in  tl^e  city 
of  Washington  to  the  diplomatic  representative  or  other  a^ent  of 
His  Majesty  the  King  of  Denmark  duly  authorized  to  recei^^^^  ^^^ 
money,  in  full  consideration  of  the  cession  of  the  Danisln  West 
Indian  Islands  to  the  United  States  made  by  the  conveiftion  be- 
tween the  United  States  of  America  and  His  Majesty  the  K^ii^g.^* 
Denmark  entered  into  August  fourth,  nineteen  hundred  arB<l  six- 
teen, and  ratified  by  the  Senate  of  the  United  States  on  tl:^  ^  ^^^" 
enth  day  of  September,  nineteen  hundred  and  sixteen.  (3^  ^^ 
1133.) 

See  note  to  §  3924^a,  ante. 

§  3924i4h.  (Act  March  3,  1917,  c.  171,  §  8.)     Time  of  taking:    eff«c^ 
of  act,  ' 

This  Act,  with  the  exception  of  section  seven,  shall  be  irx  nt 

and  effect  and  become  operative  immediately  upon  the  pa.>^^^  j 
by  the  United  States  of  said  sum  of  $25,000,000.  The  faot:  ^|^^ 
date  of  such  payment  shall  thereupon  be  made  public  by  a  P^^^-^h 
mation  issued  by  the  President  and  published  in  the  said  E^^^all 
West  Indian  Islands  and  in  the  United  States.  Section  sever*  --o- 
become  immediately  effective  and  the  appropriation  thereby  P 
vided  for  shall  be  immediately  available.     (39  Stat.  1133.) 

See  note  to  §  392414  a,  ante. 

Proclamation  issued  under  this  section,  dated  March  31,  1917,  as  follo*^*  ^„d 

"Whereas,  by  Article  5  of  the  Convention  between  the  United  Sta*^^  j^ed 
Denmark  for  the  cession  of  the  Danish  West  Indian  Islanda  to  the  ^^ion 
States,  the  United  States  agrees  to  pay,  in  full  consideration  of  the  ^^^^  qI 
made  by  the  said  Convention,  within  ninety  (90)  days  from  the  exch^-"*^^^ ^t 
the  ratifications  of  the  said  Convention,  in  the  City  of  Washington,  ^^  ^^ 
diplomatic  representative  or  other  agent  of  His  Majesty,  the  King  of  T>^^^i^Tt 
duly  authorized  to  receive  the  money,  the  sum  of  twenty-live  million  ^^ 
($25,000,000)  in  gold  coin  of  the  United  States;  ^    ^t 

"And  whereas,  the  ratifications  of  the  said  Convention  were  exchan^^*^ 
the  City  of  Washington  on  January  17,  1917 ;  ^, 

"And   whereas,   by  section  7  of  the  Act  of  Congress,  approved   M^'^^f^ii 
1917,  entitled  *An  Act  to  provide  a  temporary  government  for  the  West  I**^ 
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Islands  acquired  by  the  United  States  from  Denmark  by  the  Convention  en- 
tered into  between  the  said  countries  on  the  fourth  day  of  August,  nineteen  hun- 
dred and  sixteen,  and  ratified  by  the  Senate  of  the  United  States  on  the 
seventh  day  of  September,  nineteen  hundred  and  sixteen,  and  for  other  pur- 
poses' the  sum  of  twenty-five  million  dollars  (125,000,000)  was  appropriate^i 
to  be  paid  in  the  City  of  Washington  to  the  diplomatic  representative  or  other 
agent  of  His  Majesty  the  King  of  Denmark  duly  authorize^d  to  receive  said 
money,  in  full  consideration  of  the  cession  of  the  Danish  West  Indian  Is- 
lands to  the.  United  States  made  by  the  said  Convention ; 

''And  whereas,  in  conformity  with  said  Convention  and  said  Act  of  Congress, 
the  sum  of  twenty-five  million  dollars  ($25,000,000)  was  on  this  day  paid  to 
Mr.  Constantin  Brun,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of 
Denmark  at  Washington  as  the  Agent  duly  authorized  by  the  Government  of 
Denmark  to  receive  the  money ; 

"And  whereas,  by  Section  8  of  the  said  Act  of  Congress  approved  March 
3,  1917,  the  fact  and  date  of  such  payment  shall  be  made  public  by  a  procla- 
mation issued  by  the  President  and  published  in  the  said  Danish  West  Indian 
Islands  and  in  the  United  States. 

"Now,  therefore,  be  it  known  that  I,  Woodrow  Wilson,  President  of  the 
United  States  of  America,  do  hereby  proclaim  and  publish  that  the  sum  of 
twenty-five  million  dollars  ($25,000,000)  has  this  day  been  paid  to  the  au- 
thorized Agent  of  His  Majesty  the  King  of  Denmark  in  full  consideration  of 
the  cession  of  the  Danish  West  Indian  Islands  to  the  United  States  made  by 
the  Convention  between  the  United  States  of  America,  and  His  Majesty  the 
King  of  Denmark,  concluded  August  4,  1910." 


TITLE  XXIV— CIVIL  RIGHTS 

§  3925.  (R.  S.  §  1977.)     Equal  rights  under  the  law. 

Cited    withoat    definite    appiioation,      L.  Ed.  149,  L.  IL  A.  1918C,  210,  Ann. 
Buchanan  v.  Warley,  38  S.  Ct  16,  62      Cas,  1918A,  1201. 

§  3931.  (R.  S.  §  1978.)     Rights  of  citizens  in  respect  to  real  and 

personal  property. 

Cited    witiiout    definite    appiioatien,      L.  Ed.  149,  L.  R.  A.  19180,  210,  Ann. 
Buchanan  y.  Warley,  38  S.  Ct  16,  62      Cas.  1918A,  1201. 

§  3944.  (R.  S.  §  1990.)     Peonage  abolished. 

2.  Const niction.^nnder  Const.  U.  S.  breach  of  a  promise  to  perform  labor 

Amend.   13,   |    1,   and   this    section   a  or  services.    Goode  y.  Nelson  (Fla.)  74 

crime  to  be  punished  by  imprisonment  So.  17. 
cannot  lawfully  be   predicated  on  the 
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Sec. 

3946.  Who  are  citizens. 

3947.  Citizenship  of  children  of  citizens 

born  abroad. 
3951.  Citizenship    of    certain    Indians 

born  within  the  United  States. 
3955.  Right  of  expatriation  declared. 
3959.  Expatriation    of    citizens;     pre- 


§  3946.  (R  S.  §  1992.)     Who  arc 

1.  In  general^^Mere  residence  in  a 
foreign  country,  even  by  a  naturalized 
American,  has  no  effect  upon  such  per- 
son's citizenship.  U.  S.  y.  Howe  (D.  C.) 
231  F.  546. 

Citizenship  implies  membership  in  a  po- 
litical society,  tiie  relation  of  allegiance 
and  protection,  identification  with 
the  state,  and  a  participation  in  its 
functions,  and  while  a  temporary  ab- 
sence may  suspend  the  relation  between 
a  state  and  its  citizen,  his  identification 
with  the  state  remains  where  he  in- 
tends to  return.  Pannill  v.  Roanoke 
Times  Co.  (D.  C.)  252  F.  910. 

Ordinarily,  persons  residing  in  the 
United  States  are  subject  to  its  juris- 
diction, and  if  bom  therein  are  citizens. 
Anderson  v.  Mathews  (Cal.)  163  P.  902. 

2.  Citizens  of  states  and  of  United 
State8.^^ne  may  be  a  citizen  of  the 
United  States,  and  yet  not  a  citizen  of 
any  state.  Hough  v.  Society  Electrique 
Westinghouse  de  Russie  (D.  C.)  231  F. 
341. 

7.  Chinese^^A  child  born  in  the 
United  States  of  Chinese  parents  domi- 


Sec. 

sumption  as  to  naturaliz<^  cit- 
izens residing  in  foreign    state. 

3959a.  [Repealed.] 

3960.  Citizenship  of  American  Yvomen 

marrying  foreigners. 

3961.  Citizenship     of     foreign    i^omeo 

marrying  citizens. 

citizens. 

died  here  becomes  at  birth  a  citiien 
of  the  United  States,  under  the  first 
clause  of  the  Fourteenth  Amendment 
to  the  Constitution.  Louie  Lit  t.  U. 
S.,  238  F.  75.  151  C.  C.  A.  151;  Toung 
Ti  V.  U.  S.,  246  F.  110,  158  O.  C.  A. 
336. 

II.  Evidence.  —  Uncontradicted  evi- 
dence' held  to  esUblish  the  citizenahip 
of  a  person  of  Chinese  descent  arrest- 
ed for  deportation.  U.  S.  v.  Charlie 
Dart  (D.  C.)  251  F.  394. 

When  an  indictment  is  attacked  be- 
cause of  noncitizenship  of  a  grtnd 
juror,  the  grand  juror  may  testify  to 
the  place  of  his  birth  and  the  ftctfl 
surrounding  his  father's  naturali^H^^^ 
State  V.  Chamberlin  (Iowa)  103  N.  W. 
428. 

The  evidence  relied  upon  to  ove*'<J0JD* 
the  presumption  of  citizenship  arising 
from  the  party  having  voted,  heW  of- 
fice, or  otherwise  performed  the  func- 
tions or  exercised  the  rights  o£  ^^' 
zenship  must  be  clear  and  satisfactory- 
Id. 


§  3947.  (R.  S.  §  1993.)     Citizenship  of  children  of  citizens    t^m 

abroad. 

this  section  is  examined  in  a  ^^^^ 
hostile  to  the  law,  held,  that  «PPl»' 
cant  is  denied  a  fair  hearing.  Er  I>*^ 
Lee  Dung  Moo  (D.  C.)  230  F.    T48. 

Foreign-bom  son  of  native-bom  citi- 
zen of  Chinese  descent  held  entit:l«d  ^^ 
admission  to  the  country,  undez"  this 
section,  though  he  remained  abroa^<3  °°' 
til  27  years  old.  Ex  parte  Nff-  ^<^ 
Wong  (D.  C.)  230  F.  751. 


Chinese.— This  section  makes  no  dis- 
tinction as  to  race  or  place  of  birth. 
Quan  Hing  Sun  v.  White  (C.  O.  A.) 
254  F.  402. 

Thje  son  of  an  American  citizen, 
though  of  Chinese  descent,  is  a  citi- 
zen of  the  United  States,  and  entitled 
to  enter  the  country  as  such.  Ex  parte 
Wong  Foo  (D.  C.)  230  F.  534. 

Where  right  to  enter  the  country  as 
the  son  of  a  native-born  citizen  under 


§  3951.  (Act  Feb.  8,  1887,  c.  119,  §  6,  as  amended,  Act  Maroh  3, 
1901,  c.  868,  and  Act  May  8,  1906,  c.  2348.)  Citizenship  of 
certain  Indians  bom  within  the  United  States. 

In  generai^^See  Winton's  Estate  v.  fish  wheel  owned  and  operated  \>y  f°' 

Amos,  51   Ct.   CI.  284.  dian  on  Columbia  river;  wheel  t»avinj 

In  view  of  this  section,  securing  per-  been  constructed,  maintained,  b^*^.^^ 

sonal    rights    of    citizenship    and    pro-  paired   by   Indian   with   funds  derived 

tection  of  laws  to  members  of  tribes  of  from  sale  of  40  acres  of  his  allot™**** 

Indians  to  whom  allotments  are  made  of  lands.    U.  S.  v.  Seufert  Bros.  Co. 

under  Comp.  St.  1916,  §  4203,  United  (C.  C.  A.)   252  F.  51. 

States,  as  trustee  and  guardian  of  In-  The  citizenship  conferred  on  "itioitn 

dian  allottee  and  trust  patentee  of  cer-  allottees  by  this  section  did  not  oP** 

tain   Indian   reservation  lands,   cannot  rate  to  withdraw  them  from  the  ^^^?I 

maintain  action  for  damages  caused  to  vision,  control,  and  protection   of  tn 
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goyemment,  both  as  respects  them- 
selves and  their  property.  U.  S.  v. 
Pearson  (D.  C.)  231  F.  270. 

An  Indian  who  has  become  a  citl* 
zen  under  this  section  held  to  have 
ceased  to  be  a  ward  of  the  government 
in  snch  sense  that  the  United  States 
could  maintain  a  suit  to  protect  rights 
claimed  under  a  treaty.  U.  S.  v. 
Seufert  Bros.  Co.  (D.  C.)  233  F.  579. 

Indians  of  the  Red  Lake  band  of 
Chippewas,  inhabiting  the  Red  Lake 
Indian  Reservation  as  wards  of  the 
government,  are  residents  of  the  state 
within  the  meaning  of  Const,  art.  7,  de- 
fining qualifications  for  voters.  In  re 
Liquor  Election  in  Beltrami  County 
(Minn.)  163  N.  W.  98& 

§  3955.  (R.  S.  §  1999.)     Right 

Right  of  expatriation^— A  citizen 
may  throw  off  his  allegiance  to  this 
country  if  he  desires,  especially  in 
view  of  this  section,  declaring  that  the 
right  of  expatriation  is  a  natural  and 
inherent  right  of  all  people.  U.  S. 
V.  Howe  (D.  C.)  231  F.  546;  Ex  parte 
Griffin  (D.  C.)  237  F.  445. 


Right  to  sue  and  be  sued.— An  In- 
dian, who  became  a  citilzen  by  this  sec- 
tion can,  after  attaining  his  majority, 
sue  to  recover  land  conveyed  by  him 
while  a  minor.  McDaniel  v.  Holland, 
230  F.  M5,  145  C.  C.  A.  139. 

A  full-blood  Indian,  being  a  citizen 
of  the  United  States  and  of  the  state, 
has  a  right  to  sue  in  the  state  courts, 
and  may  have  his  rights  growing  out 
of  treaties,  and  acts  of  Congress  re- 
lating to  his  land  adjusted,  and  such 
rights  as  may  be  protected  at  suit 
of  the  executive  department  of  the 
federal  government  may  also  be  en- 
forced in  state  courts  by  <  an  action 
by  the  Indian.  Brown  v.  Anderson 
(Okl.)   160  P.  724. 

of  expatriation"  declared. 

Acts  constituting  expat riatioUw— Ex- 
patriation is  the  voluntary  renuncia- 
tion of  citizenship,  the  renouncing  al- 
legiance to  one's  own  government, 
usually  accompanied  by  forsaking  one's 
own  country.  Ex  parte  Griffin  (D.  C) 
237  F.  445. 


§  3959.  (Act  March  2,  1907,  c.  2534,  §  2.)  Expatriation  of  citi- 
zens; presumption  as  to  naturalized  citizens  residing  in  for- 
eign state. 

Yaiidity^This  section  held  valid, 
even  as  against  naturalized  citizen  re- 
turning to  land  of  his  birth  before  it 
was  passed.  U.  S.  v.  Howe  (D.  G.) 
231  F.  546. 

Construction  and  appiioatlon  In  gen- 
erals—Under this  section,  naturalized 
citizen  returning  after  residence  of  two 
years  in  the  land  of  his  birth  held  pre- 
sumptively an  alien,  especially  in  view 
of  Naturalization  Convention  of  1869 
with  Sweden;  but  this  presumption  is 
rebuttable.  U.  "S.  v.  Howe  (D.  C.)  231 
F.   546. 

Under  this  section,  and  article  4  of 
the  treaty  with  Austria  (17  Stat.  836), 
a  naturalized  Austrian,  who  has  re- 
sided in  Austria  for  two  years,  but  is 
shown  not  to  have  renounced  his 
American  citizenship,  cannot  sue  as  an 
alien  in  the  federal  courts,  though  he 
has  not  shown  his  American  citizenship 
before  a  diplomatic  or  consular  officer. 


Stein  V.  Fleischmann  Co.  (D.  G.)  237 
F.  679. 

In  view  of  this  section,  aliens  in 
service  of  army  or  navy,  whose  inten- 
tion it  is,  upon  discharge  from  service, 
to  return  to  their  native  countries  and 
remain  there  permanently,  are  not  en- 
titled to  naturalization,  either  under 
general  statutes  or  Act  May  9,  1918, 
for  such  a  temporary  naturalization 
would  be  a  fraud  on  the  nation,  and 
clearly  in  conflict  with  oath  of  alle- 
giance. In  re  Naturalization  of  Aliens 
in  Service  of  Army  or  Navy  of  United 
States  (D.  C.)   250  P.  316. 

Oath  of  allegiance  to  foreign  states— 

A  citizen,  who  with  his  family  goes  to 
Canada  and  enlists  in  the  army,  taking 
oath  of  allegiance,  expatriates  himself 
under  this^  section,  and  expatriation  is 
complete,  though  after  a  few  days' 
service  he  deserts  and  surreptitiously 
returns  to  the  United  States.  Ex 
parte  Griffin  (D.  C.)   237   F.  445. 


§  3959a.  (Act  Oct.  5,  1917,  a  68.)     [Repealed.] 

This  section,  relating  to  the  repatriation  of  citizens  expatriated  by  rea- 
son of  service  in  the  armies  of  Great  Britain,  France,  etc.,  was  repealed  by 
Act  May  9,  1918,  c.  69,  §  1.  Other  provisions  for  the  repatriation  of  such 
expatriated  citizens  are  contained  in  said  Act  May  9,  1918,  c.  69,  f  1,  post 
§  4352. 

§  3960.  (Act  March  2,  1907,  c.  2534,  §  3.)     Citizenship  of  Amer- 
ican  women  marrying  foreigners. 

Application.— See    Ex    parte    Griffin 
(D.  C.)  237  F.  445. 

Stjpp.U.S.Comp.'19— 57  (897) 
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§  3961.  (Act  March  2,  1907,  c.  2534,  §  4.)     Citizenship  of  foreiga 
women  marrying  citizens. 

Application^— Evidence  that  an  alien  that  she  had  lost  her  status  as  an  alien. 

was  married  in  Pennsylvania,  without  Lehigh   Valley    Goal    Co.    v.  Washko, 

showing  whether  the  man  she  married  231  F.  42»  145  C.  G.  A.  230. 
was  a  citizen  or  an  alien,  did  not  show 
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Chap.  Sec. 

1.  Officers  of  Indian  affairs,  their  duties  and  oompensation ...39791/2 

2.  Performance  of  engagements  between  tlie  United  States  and  Indians  4034 

3.  Government  and  protection  of  Indians 4106 

4.  Government  of   Indian  country 4129 

4A.  Education  of  Indians 4161 

4B.  Rights  of  way  through   Indian  lands 4181 

4C.AIIotment  of  Indian   lands 4195 


CHAPTER  ONE— OFFICERS  OF  INDIAN 

AFFAIRS;   THEIR  DUTIES  AND 

COMPENSATION 

Sec.  Sec. 

3979%.  Creation    of    Indian    reserva-  4028a.  Qualifications  of  farmers. 

tionB.  4032a.  liiniitation   of   previous   section 

4000.  Indian  agents;    duties.  not  to  include  certain  expen- 

4025.  Heat    and    light    for    employe's  ditures  for  salaries, 
quarters. 

§  3979V2.  (Act  May  25,  1918,  c.  86,  §  2.)     Creation  of  Indian  reser- 
vations. 

Hereafter  no  Indian  reservation  shall  be  created,  nor  shall  any  addi- 
tions be  made  to  one  heretofore  created,  within  the  limits  of  the  States 
of  New  Mexico  and  Arizona,  except  by.  Act  of  Congress.  (40 
Stat.  570.)    ' 

ConstruotlOR  of  laws  in  favor  of  In-  possible  in  favor  of  the  Indians,  and 

diana^— Provisions  of  doubtful  meaning  not  against  them.    Chase  v.  U.  S.f  238 

in  congressional  enactments  relating  to  F.  887,  152  C.  0.  A.  2L 
Indians  must  be  construed  so  far  as 

§  4000.  (R.  S.  §  2058.)     Indian  agents ;   duties. 

Cited  without  definite  application, 
Northern  Pac.  Ry.  Co.  v-  Wismer,  38  S. 
Ct.  240,  246  U.  S.  283,  62  L.  E3d.  716. 

§  4025.  (Act  May  25,  1918,  c.  86^  §  1.)  Heat  and  light  for  em- 
ploye's quarters. 
The  Secretary  of  the  Interior  is  authorized  to  allow  employees 
in  the  Indian  Service  who  are  furnished  quarters  necessary  heat 
and  light  for  such  quarters  without  charge,  such  heat  and  light  to 
be  paid  for  out  of  the  fund  chargeable  with  the  cost  bf  heating  and 
lighting  other  buildings  at  the  same  place :  And  provided  further, 
That  the  amount  so  expended  for  agency  purposes  shall  not  be  in- 
cluded in  the  maximum  amounts  for  compensation  of  employees 
prescribed  by  section  one.  Act  of  August  Twenty-fourth,  nineteen 
hundred  and  twelve.     (40  Stat.  564.) 

This  was  part  of  the  Indian  appropriation  act  for  the  fiscal  year  1910,  cited 
above.    It  has  been  repeated  in  prior  appropriation  acts. 

§  4028a.  (Act  May  25,  1918,  c.  86,  §  1.)  Qualifications  of  farmers. 
Hereafter  no  money  shall  be  expended  for  the  employment  of  any 
farmer  or  expert  farmer  at  a  salary  of  or  in  excess  of  $50  per 
month,  unless  he  shall  first  have  procured  and  filed  with  the  Com- 
missioner of  Indian  Affairs  a  certificate  of  competency  showing 
that  he  is  a  farmer  of  actual  experience  and  qualified  tp  instruct 
others  in  the  art  of  practical  agriculture,  such  certificate  to  be  cer- 
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tified  and  issued  to  him  by  the  president  or  dean  of  the  State  agri- 
cultural college  of  the  State  in  which  his  services  are  to  be  render- 
ed, or  by  the  president  or  dean  of  the  State  agricultural  college  of 
an  adjoining  State :  Provided,  That  this  provision  shall  not  apply 
to  persons  employed  in  the  Indian  Service  as  farmer  or  expert  farm- 
er prior  to  January  first,  nineteen  hundred  and  seventeen:  And 
provided  further.  That  this  shall  not  apply  to  Indians  employed  or 
to  be  employed  as  assistant  farmer.     (40  Stat.  565.) 

§  4032a.  (Act  May  25»  1918,  c.  86,  §  1.)     Limitation  of  previous 
section  not  to  include  certain  expenditures  for  salaries. 

The  amounts  paid  to  matrons,  foresters,  farmers,  physicians,  and 
stockmen  provided  for  in  this  Act  shall  not  be  included  within  the 
limitation  on  salaries  and  compensation  of  employees  contained  in 

the  Act  of  August  twenty-fourth,  nineteen  hundred  and  twelve. 
(40  Stat.  566.) 


CHAPTER  TWO— PERFORMANCE  OF  ENGAGE- 
MENTS BETWEEN  THE  UNITED 
STATES  AND  INDIANS 

§  4034.  (R.  S.  §  2079.)     Future  treaties  with  Indian  tribes. 

Power  of   Congress^— Congress  may  secUon,  and  subsequently  asserted  by 

govern  Indian  tribes  by  direct  legisla-  Act  March  3,  1885,  now  Criminal  Code, 

tion,    regardless   of   previous   treaties;  S  328,  relating  to  offenses  by  Indians.— 

the  power  being  first  asserted  by  this  U.  S.  v.  HamUton  (D.  C.)  233  F.  685. 

§  4077aa.  (Act  May  25,  1918,  c.  86,  §  27.)  Expenditures  from  tri- 
bal funds  authorized. 
That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  in 
his  discretion  to  expend  for  the  benefit  of  Indians,  from  their  tribal 
funds  held  in  trust  or  otherwise,  not  exceeding  $2,500,000  during 
the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  nineteen, 
as  provided  by  section  twenty-seven  of  the  Act  of  May  eighteenth, 
nineteen  hundred  and  sixteen  (Thirty-ninth  Statutes  at  Lfarge,  page 
one  hundred  and  fifty-eight),  in  addition  to  such  sums  as  may  be 
required  for  equalization  of  allotments,  education  of  Indian  chil- 
dren, per  capita  and  other  payments  to  Indians  and  expenditures 
for  the  Five  Civilized  Tribes  in  accordance  with  existing  law :  Pro- 
vided, That  expenditures  shall  not  be  made  from  any  one  fund  for 
purposes  other  than  those  above  specified  in  excess  of  the  estimates 
submitted  by  the  Secretary  of  the  Interior  and  appearing  in  House 
of  Representatives  Document  Numbered  Four  hundred  and  ninety- 
nine,  Sixty-fifth  Congress,  second  session:  And  provided  further, 
That  no  expenditures  shall  be  made  from  tribal  or  treaty  funds 
which  are  not  authorized  by  existing  laws  governing  their  disposi- 
tion and  use.     (40  Stat.  591.) 

§  4078a.  (Act  May  25,  1918,  c.  86,  §  28.)     Segregation,  deposit,  and 
investment  of  tribal  funds. 

The  Secretary  of  the  Interior  be,  and  he  is  hereby  authorized, 
under  such  rules  and  regulations  as  he  may  prescribe,  to  withdraw 
from  the  United  States  Treasury  and  segregate  the  common,  or 
community  funds  of  any  Indian  tribe  which  are,  or  may  hereafter 
be,  held  in  trust  by  the  United  States,  and  which  are  susceptible  of 
segregation,  so  as  to  credit  an  equal  share  to  each  and  every  recog- 
nized member  of  the  tribe  except  those  whose  pro  rata  shares  have 
already  been  withdrawn  under  existing  law,  and  to  deposit  the 
funds  so  segregated  in  banks  to  be  selected  by  him,  in  the  State  or 
States  in  which  the  tribe  is  located,  subject  to  withdrawal  for  pay- 
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ment  to  the  individual  owners  or  expenditure  for  their  benefit  under 
the  regulations  governing  the  use  of  other  individual  Indian  mon- 
eys. The  said  Secretary  is  also  authorized,  under  such  rules  and 
regulations  as  he  may  prescribe,  to  withdraw  from  the  Treasury 
and  deposit  in  banks  in  the  State  or  States  in  which  the  tribe  is 
located  to  the  credit  of  the  respective  tribes,  such  common,  or  com- 
munity, trust  funds  as  are  not  susceptible  of  segregation  as  afore- 
said, and  on  which  the  United  States  is  riot  obligated  by  law  to 
pay  interest  at  higher  rates  than  can  be  procured  from  the  banks : 
Provided,  That  no  tribal  or  individual  Indian  money  shall  be  de- 
posited in  any  bank  until  the  bank  shall  have  agreed  to  pay  interest 
thereon  at  a  reasonable  rate  and  shall  have  furnished  an  acceptable 
bond  or  collateral  security  therefor,  and  United  States  bonds  may 
be  furnished  as  collateral  security  for  either  tribal  or  individual 
funds  so  deposited,  in  lieu  of  surety  bonds :  Provided  further,  That 
the  Secretary  of  the  Interior,  if  he  deems  it  advisable  and  for  the 
best  interest  of  the  Indians,  may  invest  the  trust  funds  of  any  tribe 
or  individual  Indian  in  United  States  Government  bonds:  And 
provided  further.  That  any  part  of  tribal  funds  required  for  support 
of  schools  or  pay  of  tribal  officers  shall  be  excepted  from  segrega- 
tion or  deposit  as  herein  authorized  and  the  same  shall  be  expend- 
ed for  the  purposes  aforesaid :  Provided,  however.  That  the  funds 
of  any  tribe  shall  not  be  segregated  until  the  final  rolls  of  said  tribe 
are  complete:  And  provided  further.  That  the  foregoing  shall  not 
apply  to  the  funds  of  the  Five  Civilized  Tribes,  or  the  Osage  Tribe 
of  Indians,  in  the  State  of  Oklahoma,  but  the  funds  of  such  tribes 
and  individual  members  thereof  shall  be  deposited  in  the  banks  of 
Oklahoma  or  in  the  United  States  Treasury  and  may  be  secured 
by  the  deposit  of  Unitel  States  bonds.     (40  Stat.  591.) 

§  4087.  (R.  S.  §  2103.)     Contracts  with  Indian  tribes  or  Indians. 


YaJidlty  and  enforcement  of  con- 
tracts.— Where  the  laws  of  the  Greek 
Natidn  authorized  citizens  of  the  na- 
tion to  make  contracts  securing  them 
certain  special  rights  in  communal  pas- 
tures, the  right  could  not  be  secured  by 
or  in  conjunction  with  persons  who 
were  not  citizens  of  the  nation.  Tur- 
ner V.  U.  S.,  51  Ct  CI.  125. 

Where  contracts  secured  by  plaintiffs 
from  individual  Indians  were  invalidat- 
ed by  act  of  Congress,  they  cannot  be 
made  the  basis  of  a  suit  wherein  a 
judgment  rendered  could  become  en- 
forceable against  the  Indian  property, 
but  the  contracts  are  admissible  in  ev- 
idence to  establish  knowledge  upon  the 
part  of  the  defendants  and  as  evidence 
of  what  might  constitute  a  reasonable 
award  for  the  work  performed.  Win- 
ton  V.  Amos,  51  Ct  CI.  284. 


Jurisdiction  of  courts.«CoDgress  hav- 
ing authority  to  charge  the  Indian  lands 
involved  with  the  payment  for  services 
rendered  or  expenses  incurred  in  secur- 
ing their  rights,  the  court  can  render 
a  judgment  upon  the  principle  quan- 
tum meruit  if  from  the  record  there  is 
found  the  existence  of  a  legal  relation- 
ship warranting  it.  Winton  v.  Amos, 
51  Ct.  CI.  284. 

Where  a  claim  is  made  for  the  value 
of  services  in  securing  legislation  bene- 
ficial to  Indians,  the  court  cannot  seg- 
regate the  services  performed  by  at- 
torneys and  the  influence  exerted  by  the 
department  in  moving  Congress  to  a  rec- 
ognition of  the  Indians'  rights  in.  the 
absence  of  some  specific  showing  of  the 
value  thereof.    Id. 
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CHAPTER   THREE— GOVERNMENT   AND    PRO- 
TECTION OF  INDIANS 

§  4106.  (Act  June  7,  1897,  c.  3,  §  1.)     Marriage  of  white  men  to 

Indian  women;    rights  of  children. 

Construction  In  general.^Under  this  treated   as   a   member   of   such  band, 

section,  child  of  white  man  and  Indian  though  not  remaining  on  the  reserva- 

woman,  recognized  as  a  member  of  a  don.    Vezina  ▼.  U.  S.,  246  F.  411, 167 

band   of   Indians,   held  entitled   to   be  C.  G.  A.  573. 


§  4107.  (R.  S.  §  2117.)     Driving 

"Cattle"  within  statutew— This  sec- 
tion applies  to  sheep;  such  animals  be- 
ing within  intent  of  statute  and  in- 
cluded in  general  term  "cattle."  U.  S. 
Y.  Ash  Sheep  Co.  (C.  G.  A.)  250  F.  5d2; 
17.  S.  v.  Ash  Sheep  Go.  (G.  G.  A.)  254 
F.  50. 

Condttslveness  of  decree  denying  dam- 
ages In  suit  to  enjoin  trespass^^In  suit 
to  enjoin  trespass  on  lands  ceded  by 


stock  to  feed  on  lands. 

Indians  to  United  States,  decree  deny- 
ing damages  claimed  under  this  section, 
on  ground  of  want  of  jurisdiction,  is 
in  no  way  conclusive  against  right  of 
United  States  to  recover  such  dam- 
ages,  though  court  in  that  proceeding 
expressed  its  opinion  that  they  were 
not  recoverable.  U.  S.  ▼.  Ash  Sheep 
Co.  (C.  C.  A.)  250  F.  59?. 


§  4126.  (Act  March  1,  1907,  c.  2285.)     Access  to  records  of  Five 
Civilized  Tribes. 

155  P.  869;  Scott  v.  Cover  (Okl.)  155 
P  889;  Mcintosh  v.  Lincoln  (Okl.)  156 
P.  1170;  Hart  v.  West  (Okl.)  161  P. 
534;  Gilcrease  v.  McGuUough  (Okl.) 
162  P.   178;   Jordan  v.   Jordan  (OkL) 

162  P.  758;  MiUer  v.  Thompson  (Okl.) 

163  P.  528;  Culver  v.  Diamond  (Okl.) 
167  P.  223;  Hutchison  v.  Brown  (Okl.) 
167  P.  624;  Johnson  v.  Alexander  (Okl.) 
167  P.  989. 


Pui^ose  of  preparing  rolls^— See 
Wadsworth  v.  Crump  (Okl.)  157  P.  713, 
reversing  judgment  on  rehearing  154  P. 
60. 

Citizenship  as  part  of  enrollment  rec- 
ord^See  Henley  v.  Davis  (Okl.)  156 
P.  337. 

Final  roils  of  five  civilized  tribes  as 
evidence  of  Indian  Mood^^See  Gowo- 
kochee  v.  Chapman  (Okl.)  171  P.  50. 

-^  Evidence  of  age^— See  McDan- 
iel  V.  Holland,  230  F.  945,  145  C.  G. 
A.   139;   Davenport  v.  MitcheU  (Okl.) 


-»-  Creek  rolls  as  evidence  before 
Dawes  Commission^— See  Folk  v.  U. 
S..  233  F.  177,  147  0.  O.  A.  183. 


CHAPTER  FOUR— GOVERNMENT  OF 

INDIAN  COUNTRY 


Sec 

4129.  Prohibition  of  trade  by  the  Pres- 
ident. 
4136b.  Intoxicating  liquors;  Bale  in  or 
carrying  into  Indian  Territory. 
4137.  Same;    sale  to  Indians  or  intro- 
ducing into  Indian  country. 
4137a.  Same;      Osage    County,    Okla- 
homa, Indian  country. 
4137aa.  Same;     possession    in    Indian 
country. 

4140.  Same;    complaints;    arrests  and 

examinations. 

4141.  Same;    searches  and  seizures. 


Sec. 

4141a.  Same;    seizure  of  vehicles  used. 

4144a.  Same;  §S  4141,  4144,  applica- 
ble to  liquors  mentioned  in  f 
4137;  possession  prima  facie 
evidence. 

4148.  General  laws  as  to  punishmeot  of 

crimes  extended  to  country. 

4149.  Same;  exceptions. 

4150.  Removal  from  Indian  country. 

4151.  Same;    return. 

4152.  Removal  from  reservations. 
4159.  Injuries  to  property  by  Indians. 


§  4129.  (R.  S.  §  2132.)     Prohibition  of  trade  by  the  President 

Cited  without  definite  appiioationi 
Collins  T.  Morgan  (G.  G.  A.)  243  W. 
495. 
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§  4136b.  (Act  March  1,  1895,  c  145,  §  8.)  Intoxicating  liquors; 
sale  in  or  carrying  into  Indian  Territory. 
Any  person,  whether  an  Indian  or  otherwise,  who  shall,  in  said 
Territory,  manufacture,  sell,  give  away,  or  in  any  manner,  or  by 
any  means  furnish  to  anyone,  either  for  himself  or  another,  any 
vinous,  malt,  or  fermented  liquors,  or  any  other  intoxicating  drinks 
of  any  kind  whatsoever,  whether  medicated  or  not,  or  who  shall 
carry,  or  in  any  manner  have  carried,  into  said  Territory  any  such 
liquors  or  drinks,  or  who  shall  be  interested  in  such  manufacture, 
sale,  giving  away,  furnishing  to  anyone,  or  carrying  into  said  Ter- 
ritory any  of  such  liquors  or- drinks,  shall,  upon  conviction  thereof, 
be  punished  by  fine  not  exceeding  five  hundred  dollars  and  by  im- 
prisonment for  not  less  than  one  month  uor  more  than  five  years. 
(28  Stat.  697.) 

This  was  section  8  of  an  act  entitled  "An  act  to  provide  for  the  appointment 
of  additional  judges  of  the  United  SStates  Courts  in  the  Indian  Territory,  and 
for  other  purposes,"  cited  ahove.  The  remainder  of  this  act  may  be  regarded 
as  superseded  by  tbe  admission  of  Oklahoma  as  a  State.  This  section  has 
however  been  held  to  be  still  operative.  See  Ex  parte  Webb  (1912)  32  Sup. 
Ct  769,  225  U.  S.  663 ;  U.  S.  v.  Wright  (1913)  33  Sup.  Ct  630.  229  U.  S. 
226;  Joplin  MercantUe  Co.  v.  U.  S.  (1915)  35  Sup.  Ct.  291,  236  U.  S.  531; 
Joplin  Mercantile  Ck).  v.  U.  S.  (1914)  213  Fed.  926,  131  O.  O.  A.  160 ;  Segna 
V.  U.  S.  (1914)  218  Fed.  791,  134  C.  O.  A-  627 ;  Collins  v.  Morgan  (1917)  243 
Fed.  495,  156  O.  C.  A.  193 ;  U.  S.  v.  One  Buick  Roadster  AutomobUe  (D.  C. 
1917)  244  Fed.  961 ;  U.  S.  v.  Buckles  (Ind.  T.  1906)  97  S.  W.  1022 ;  Burch 
!  V.  U.  8.  (Ind.  T.  1907)  104  8.  W.  619;    State  v.  Eighty-Nine  Casks  of  Beer, 

I  128  Pac.  267,  36  Okl.  151.    See,  also,  U.  S.  Comp.  St.  Ann.  1916,  §  4137,  and 

notes  thereunder.  i 

Cited    without    definite    appiioatlon,         See,   also,  post,   |  4137,  and  notes 
Collins  y.  Morgan  (0.  O.  A.)  243  F.      thereunder. 
495. 

§  4137.  (Act  Jan.  30,  1897,  c.  109,  §  1.)     Same;    sale  to  Indians 
or  introducing  into  Indian  country. 

I  2.  Regulation    of    commerce^^Under         9.  Construction     and    operation    of 

Act  Cong.  June  16,  1906,  f  3,  Const  statute— Effect  of  statute  on  other  ieg- 

Okl.  art  1,  §  2,  Rev.  Laws  Okl.  1910,  islatlon^Act  March  1,  1895,  28  Stat 

{   3605,  and  Webb-Kenyon  Act  March  693,  697,  held  still  in  force,  so  far  as 

!  1,  1913,  post,  §  8739,  interstate  ship-  it  prohibits  introduction  of  liquor  from 

ment  of  intoxicating  liquors  into  Okia-  points  outside  of  Oklahoma  into  por- 

homa  is  unlawful,  and  carrier  cannot  tions  thereof  formerly  constituting  In- 

be    enjoined   from   refusing   to   accept  dian  Territory.     U.   S.   v.   One   Buick 

such    shipments   for   delivery   in    that  Roadster  Automobile   (D.   C.)   244   F. 

state.     Missouri,  K.  &  T.  Ry.  Co.  v.  961. 

^ T"^??^,'  ^  ^-i^*'  T,vH°;.»^n-  ,iJ^         '5.  l-'an.  within  protaetlon  of  stat- 

As  Oklahoma  law.  forbid  manufac-      „te-lndla»    allotteesli-During   the    25 

tare   and   sale   of   intoxicaUng   Uquora  ^.  ^  ^^^      y^^^^^^  „^. 

thereii.,    interstate    shipmente    of     n-  *      ^       ^^  8.  1887  (Oomp.  St.  1916, 

toxicatinghquors  into  portion  of  Okla-,          ^g        ^  ^^.^^  ^    jggg    ,^^^„ 

homa  which  formerly  was  an  Indian  »  .^^  j  ^j.  ^      guardianship,  the 

reservation    are    not    authorized,    be-                    j^  ^  inaUenable,  Congress 

cause   Indian   titles   have   been  extin-                     .    ^  .      ^j.    g^U^a   rem- 

Enished:    Webb-Kenyon    Act,    post,    |      ,"?''  if??*       i        /«V"°°'„    *" 

B>u°ucu,     .,cuui»cujuu    XXV.,    pw  V,    ,      j^j  prohibit   sale   of   mtoncating 

8739,  having  deprived  such  sh.pmentB      y  J     ^^  I^^i^^g  ^^^^  ^  ^^^^l 

of   protection  arising  out  of  their  in-       ^    g  ^  ■^.       ^  g   ^t.  696,  241  U.  S. 

?^  M."^"!!   ?ioR    „    14^    9«  «f.f  691,  60  L.  Ed.  1192,  overruling  In  re 

Act  March  1,  1896,  c.  145.  28  Stat  ^g   35  S.  Ct  506,  197  U.  S.  488,  49 

693,  forbidding  the  mtroduction  of  in-  j    J^.    040 

toxSoating    liquor    into    Indian    Terri-  ^'  ^^'  ^^' 

tory,  as  limited  to  interstate  commerce  18.  ''Indian   country"  within   statute 

by  the  Oklahoma  Enabling  Act,  is  not  in  generaid^Kelliber,  in  county  of  Bel- 

nnconstitutional,  as  discriminating  be-  trami,    state    of    Minnesota,    which    is 

tween   the   states   in   respect  of  trade  within  exterior  boundaries  of  territory 

and   commerce  in  intoxicating  liquors.  ceded   to   United   States   by   Chippewa 

De  Moss  V.  U.  S.,  250  F.  87,  162  O.  C.  Treaty  of  February  22,  1855,  is  Indian 

A.  259;  Warren  v.  U.  S.,  250  F.  89,  territory.     Harris  v.  U.  S.,  249  F.  41, 

162  C.  a  A.  261.  161  O.  C.  A.  101.  certiorari  denied  38 

(903) 


§  4137 


INDIANS 


(i::'it.  2s 


S.  Ct.  425,  246  U.  S.  675,  62  L.  Ed. 
933. 

19.  — ^  Reservations  as  Indian 
country.— Where  the  Indian  title  to 
land  occupied  by  the  station  platform 
of  a  railroad  haying  a  right  of  ^ivay 
through  an  Indian  reservation  was  ex- 
tinguished by  the  grant  of  the  right 
of  way,  the  station  platform  was  not 
Indian  country.  U.  S.  v.  Soldana,  38 
S.  Ct.  357,  246  U.  S.  530,  62  L.  Ed. 
870. 

Under  Act  May  1,  188S,  creating 
Crow  Reservation,  and  Act  Feb.  12, 
1889,  §§  3,  5,  granting  railroad  com- 
pany right  of  way  thereon,  held  that 
station  platform  on  railroad  right  of 
way  over  Indian  reservation  is  Indian 
country.     Id. 

24.  Selling  liquor  to  Indians  or  In- 
troducing liquor  Into  Indian  country  as 
offenses.— The  government  held  not  en- 
titled to  maintain  an  indictment  against 
a  defendant  for  selling  liquor  to  an 
Indian,  in  violation  of  Rev.  St.  §  2139 
(Gomp.  St.  1916,  I  4136a),  and  this 
section,  when  by  its  own  conduct, 
through  its  agents,  it  misled  him  into 
believing  that  the  act  was  lawful^ 
Voves  V.  U.  S.,  249  F.  191,  161  O.  a 
A.  227. 

27.  Intent  and  knowledge  as  element 
of  ofFensOd^In  prosecution,  under  this 
section,  for  selling  intoxicants  to  In- 
dian, it  is  no  defense  that  seller  did 
not  believe  purchaser  to  be  an  Indian 
ward  of  the  United  States  government 
imder  charge  of  an  Indian  agent.  Feel- 
ey  V.  U.  S.,  236  F.  903,  150  C.  C.  A, 
165. 

31.  I  ndictment.— Indictment  held  suf- 
ficient to  charge  offense  of  carrying  from 
without  liquor  into  Indian  territory,  in 
violation  of  act  of  1895,  as  amended  by 
the  Oklahoma  Enabling  Act  of  1906, 
and  not  to  be  restricted  to  this  section. 
Collins  V.  Morgan,  243  F.  495,  156  O. 
C.  A.  193. 

In  view  of  Rev.  St.  §  1025  (Comp.  St. 
1916,  f  1691),  an  indictment  held  suf- 
ficient to  charge  offense  of  introducing, 
from  without  into  that  part  of  state  of 
Oklahoma,  which  was  Indian  Territory, 
intoxicating  liquor.  Dosset  v.  U.  S., 
248  F.  902,  161  C.  C.  A.  20. 

32.  E  V  I  d  e  n  0  o— Admissibllityi^In  a 

prosecution  under  Act  March  1,  1895, 
for  introducing  from  outsid^  intoxi- 
cating liquors  into  that  part  of  the  state 
of  Oklahoma  which  was  formerly  the 
Indian  Territory,  testimony  as  to  what 
was  defendant's  business  at  the  time  of 
his  arrest  is  admissible.  Blackwell  v. 
U.  S.,  236  F.  912,  150  C.  C.  A.  174. 

In  a  prosecution  for  introducing,  in 
violation  of  Act  March  1,  1895,  intox- 
icating liquors  into  that  part  of  Okla- 
homa which  was  the  Indian  Territory, 
testimony  that  a  v^itness  helped  pull 
out  of  the  mud  in  Texas  a  wagon  bound 
towards  Oklahoma  held  properly  re- 
ceived, in  view  of  other  testimony  as  to 
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liqnor  brought  from  Texas  in  a  -v^ai^on. 
ChanceUor  v.  U.  S.,  237  F.  193,  X50  C. 
0.  A.  339;  Id-,  237  F.  194,  150  C  C. 
A.  340. 

On  trial  for  introducing  liquoir  into 
Indian  reservation,  testimony  as  to 
labels  on  bottles  as  part  of  ^vit.n«ss' 
description  of  bottles  and  pieces  £oimd 
by  him  held  properly  admitted. 
V.  U.  S.,  242  F.  905,  155  C.  C. 

34.  ....  Sufflclency  to  sustain 
tion.— In  a  prosecution  unde: 
March  1,  1895,  for  introducing  from 
outside  intoxicating  liquor  into  that' 
part  of  the  state  of  Oklahoma  ^^vhich 
was  the  Indian  Territory,  evidence  heW 
to  warrant  a  conviction.  Black-^^rell  v. 
U.  S.,  236  F.  912,  150  C.  C.  A.-  174; 
Chancellor  v.  U.  S.,  237  F.  193,  iSO  C. 
C.  A.  239;  Id.,  237  F.  194,  150  O-  O.  A. 
340. 

In  a  prosecution  for  introducfft^    i"^* 
toxicating    liquor    into    an    Okl^i^lio™^* 
county,  evidence  held  sufficient  to    s'w^" 
tain  the  conviction.    Bradley  v.     XJ-  8. 
(C.  0.  A.)  254  F.  289.  ^ 

35.  —  InsufRciency  to  sustain  ^f"- 
viotlonw^In  a  prosecution  for  viol«-*^ 
Act  March  1,  1895,  §  8,  by  introducing 
into  territory  which  formerly  w«is  ^'^^ 
Indian  Territory  intoxicating  liqvEor,  a 
conviction  cannot  be  supported  on  txx^tq 
suspicious  circumstances  indicatia^  tliat 
defendant  was  cognizant  of  the  ix^*- re- 
duction of  the  liquor  by  his  codof  ^J'J* 
ant.  Tucker  v.  U.  S.,  236  F.  54:^»  ^^ 
C.  C.  A.  594. 

36'/2-  Questions  for  Jury-— In  i>x"oflc- 
cution  for  introducing  or  causing     ■t-<'    "^ 
Introduced,  into  Indian  territory  xdC:ox- 
icating  liquors  in  violation  of  Re'V-     ^J* 
§  2139,  as  amended  by  Act  Fel>-       ^'' 
1877,  and  by  Act  July  23,  1892  (Cl^ornp. 
St  1916,  §  4136a),  where  offense     ^^^^^ 
committed  after  passage  of  Act  Mi».y    ^°^ 
1916  (Comp.  St.  1916,  §  4144a),     <!««?• 
tion  of  defendant's  guilt  held  unde  xr^  evi- 
dence properly  submitted  to  jury.      iJ^^r- 
ris  V.  U.  S.,  249  F.  41,  161  C.   O-     -^' 
101,  certiorari  denied  38  S.  Ct.  42S,   ^^^ 
U.  S.  675,  62  L.  Ed.  933. 

In  a  prosecution  for  introducing  ^^* 
nor  from  without  the  state  into  ^ 
Oklahoma  county,  which  was  tormcr^ 
in  Indian  Territory,  evidence  hel<l  suf- 
ficient to  warrant  submission  ot  *J^® 
case  to  the  jury.  Hodson  v.  U.  S-  ' 
C.  A.)  250  F.  421. 

37.  Instructions.— In  Prosecution  ^^^ 
introducing  liquors  into  part  of   ^J^  _" 
homa  formerly  Indian  Territory,  ^'^o- 
defendant,  who,  with  companion^  hich 
tored  into  state,  claimed  liquor   ^J^j-e 
he  placed  in  car  was  consumed   ^?  -.^r 
state  line  was  reached,  and  that   ^^  ^g^ 
found  was  placed  in  machine  by  otU^  ^^ 
charge  that  only  that  found  in  ^^^^^uld 
Oklahoma  should  be   considered    ^Z^qj.. 
not,  read  in  connection  with  oth^*^  ^  j, 
tions  of  charges,  be  deemed  to  l^^^^nce. 
eluded  defendant's  theory  or  ev^i**^   n 
Dosset  V.  U.  S.,  248  F.  902,  16X  ^' 
A.  20. 
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39.  Revl6W.»In  a  prosecution  under 
Act  March  1,  1895,  for  introducing  in- 
toxicating liquor  from  outside  into  that 
part  of  Oklahoma  which  was  the  In- 
dian TeiTitory,  held  that,  in  view  of  his 
admission,  testimony  that  accused  was 
engaged  in  hauling  whisky  was  not 
prejudicial.  Blackwell  v.  U.  S.,  236  F. 
912,  150  C.  C.  A,  174. 

In  view  of  defendant's  testimony  and 
his  denial,  held  that,  in  a  prosecution 
for  violation  of  Act  March  1,  1895,  by 
carrying  into  what  was  formerly  Indian 


Territory  intoxicating  liquors,  defend- 
ant was  not  prejudiced  by  questions  im- 
pliedly charging  him  with  selling  whis- 
ky therein.  Greer  v.  U.  S.,  240  F.  320, 
153  C.  C.  A.  246. 

40.  Punl8hroent.»Modificatlon  of  ex- 
cessive fine  by  court  on  error,  see  Sal- 
azar  v.  U.  8.,  236  F.  541,  149  C.  C.  A. 
593. 

Cited  without  definite  appiicatlon, 
Collins  V.  Morgan  (O.  C.  A.)  243  F. 
495;  Durrant  v.  U.  S.,  50  Ct.  CI-  1. 


§  4137a.  (Act  March  2,  1917,  c.  146,  §  17.)  Same;  Osage  coun- 
ty, Oklahoma,  Indian  country. 
All  of  Osage  County,  Oklahoma,  shall  hereafter  be  deemed  to  be 
Indian  country  within  the  meaning  of  the  Acts  of  Congress  mak- 
ing it  unlawful  to  introduce  intoxicating  liquors  into  the  Indian 
country.     (39  Stat.  983.) 

This  was  a  part  of  section  17  of  the  Indian  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

§  4137aa.  (Act  May  25,  1918,  c.  86,  §  1.)     Same;    possession  in 
Indian  country. 

On  and  after  September  first,  nineteen  hundred  and  eighteen, 
possession  by  a  person  of  intoxicating  liquors  in  the  Indian  coun- 
try where  the  introduction  is  or  was  prohibited  by  treaty  or  Fed- 
eral statute  shall  be  an  offense  and  punished  in  accordance  with 
the  provisions  of  the  Acts  of  July  twenty-third,  eighteen  hundred 
and  ninety-two  (Twenty-seventh  Statutes  at  Large,  page  two  hun- 
dred and  sixty),  and  January  thirtieth,  eighteen  hundred  and  nine- 
ty-seven (Twenty-ninth  Statutes  at  Large,  page  five  hundred  and 
six).     (40  Stat.  563.) 

§  4140.  (Act  July  23,  18^2,  c.  234.)     Same;    complaints;    arrests 

and  examinations. 

Modiiloatlon  of  excessive  fine.— See 
Salazar  v.  U.  S.,  236  F.  541,  149  C.  O. 
A.  593. 


§  4141.  (R.  S.  §  2140.)     Same; 

3.  Procedure  for  violations  of  liquor 
lawsw— A  proceeding  to  forfeit  an  au- 
tomobile, under  this  section,  seized  on 
land,  on  ground  that  it  was  used  as 
means  for  introduction  of  intoxicating 
liquor  into  Indian  country,  is  one  at 
law,  and  parties  are  entitled  to  usual 
rights  and  remedies  incident  to  such  ac- 
tion, including  right  to  trial  by  jury. 
Shawnee  Nat.  Bank  v.  U.  S.,  249  F. 
583,  161  C.  C.  A.  509. 
N.  Where,  in  proceeding  under  this  sec- 
tion, to  forfeit'  automobile  on  ground 
that  it  was  used  as  means  for  intro- 
duction of  intoxicants  into  Indian  coun- 
try, court  found  that  chattel  mortgagee 
had  valid  lien,  but  that  it  was  inferior 
to  rights  of  United  States  under  for- 
feiture proceeding,  it  must  be  pre- 
sumed, in  absence  of  eyidence,  that 
mortgagee  had  nothing  to  do  with  in- 
troduction of  liquor  into  Indian  coun- 
try.   Id. 

Where  trial  court  found  that  chattel 
mortgagee  had  valid  lien  on  automobile 
sought  to  be  forfeited  under  this  sec- 
tion, because  used  by  mortgagor  to 
carry  liquors  into  Indian  country,  but 


searches  and  seizures. 

declared  lien  of  mortgagee  inferior  to 
claim  of  United  States,  mortgagee  was 
entitled  to  raise  on  record  question 
whether  automobile  was  subject  to  for- 
feiture, as  well  as  whether  its  interest 
could  be  forfeited.    Id. 

4.  —  Search  warrants,  nooesslty  of. 
—See  note  to  §  4141a,  post. 

6.  — »  Property  subject  to  searcli 
and  selzurow^ln  view  of  Act  March  2, 
1917,  this  section  does  not  warrant  for- 
feiture of  automobiles  or  of  lien  of 
chattel  mortgagee  on  automobile  used 
by  mortgagor  in  possession  to  convey 
intoxicants  into  Indian  country.  Shaw- 
nee Nat.  Bank  v.  U.  S.,  249  F.  D83,  161 
C.  C.  A.  509. 

Under  this  section,  only  the  interest 
of  one  in  possession  of  a  motorcar,  who 
used  it  for  the  introduction  of  intoxi- 
cating liquor  into  Indian  country,  can 
be  forfeited  because  of  such  introduc- 
tion. U.  S.  V.  One  Automobile  (D.  C.) 
237  F.  891. 

The  term  "wagon"  did  not  Include  an 
automobile.    Id. 

Under   this   section   and   Indian   Ap- 
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propriation  Act  March  2,  1917,  mort- 
gaged automobile,  used  by  mortgagor  in 
introdudng  intoxicants  into  Indian 
country,  held  subject  to  forfeiture,  not- 
withstanding mortgagee's  interest.  U. 
S.  v.  One  Buick  Roadster  Automobile 
(D.  C.)  244  P.  961. 


Congress  held  presumed  to  have  en- 
acted proviso  of  Indian  Appropriation 
Act  March  2,  1917,  post,  §  4141a,  as  to 
forfeiture  of  vehides  used  in  introdac- 
ing  intoxicants  into  Indian  country, 
with  knowledge  of  construction  placed 
on  this  section.    Id. 


§  4141a.  (Act  March  2,  1917,  c.  146,  §  1.)  Same;  seizure  of  v^ 
hides  used. 
Automobiles  or  any  other  vehicles, or  conveyances  used  in  intro- 
ducing, or  attempting  to  introduce,  intoxicants,  into  the  Indian 
country,  or  where  the  introduction  is  prohibited  by  treaty  or  Fed- 
eral statute,  whether  used  by  the  owner  thereof  or  other  person, 
shall  be  subject  to  the  seizure,  libel,  and  forfeiture  provided  in  sec- 
tion twenty-one  hundred  and  forty  of  the  Revised  Statutes  of  the 
United  States.     (39  Stat.  970.) 

This  was  a  provision  of  the  Indian  appropriation  act  for  the  fiscal  year 
1018,  cited  above. 

Notes  of  Dedsions 


Validity  of  statute.— This  section  held 
valid.  U.  S.  V.  One  Buick  Roadster  Au- 
tomobile (D.  O.)  244  F.  961. 

Effeot  of  preceding  section.— Rev.  St 
S  2140  (Comp.  St.  1916,  S  4141),  pro- 
viding for  forfeiture  of  boats,  teams, 
wagons,  and  sleds  used  in  conveying  in- 
toxicants into  Indian  country,  does  not 
warrant  forfeiture  of  automobile,  par- 
ticularly as  this  section  extended  the 
forfeiture  to  automobiles.  Shawnee 
Nat.  Bank  v.  U.  S.,  249  F.  583,  161  O. 
O.  A.  509. 

Search  warrants,  necessity  ofd-ZThis 

act  does  not  enlarge  right  of  officers  to 
search  for  intoxicating  liquors  without 
warrant  in  other  than  Indian  country. 
U.  S.  V.  One  Buick  Roadster  Automo- 
bUe  (D.  C.)  244  F.  961. 


Forfeiture  of  mortgaoed  car^ln 
view  of  this  section  Rev.  St.  §  2140 
(Comp.  St.  1916,  f  4141),  does  not  war- 
rant forfeiture  of  lien  of  chattel  mort- 
gagee on  automobile  used  by  mortgag- 
or in  possession  to  convey  intoxicants 
into  Indian  country.  Shawnee  Nat 
Bank  V.  U.  S.,  249  F.  583,  161  C.  C.  A. 
509. 

Under  this  section  and  Comp.  St 
1916,  S  4141,  mortgaged  automobile, 
used  by  mortgagor  in  introduciDg  in- 
toxicants into  Indian  country,  was  sub- 
ject to  forfeiture,  notwithstasding 
mortgagee's  interest.  TJ.  8.  v.  One 
Buick  Roadster  Automobile  (D.  G.)  244 
F.  961. 

Congress  held  presumed  to  have  en- 
acted this  section,  with  knowledge  ot 
construction  placed  on  Rev.  St  §  2140 
(Comp.  St.  1916,  §  4141).    Id. 


§  4144a.  (Act  May  18,  1916,  c.  125,  §  1.)  Same;  §§  4141,  4144, 
applicable  to  liquors  mentioned  in  §  4137;  possession  prima 
facie  evidence. 

mitted  after  passage  of  this  section, 
question  of  defendant's  guilt  held  ^' 
der  evidence  properly  submitted  to 
jury.  Harris  v.  U.  S..  249  F.  41,  161 
C.  C.  A.  101,  certiorari  denied  38  S. 
Ct.  425,  246  U.  S.  675.  62  L.  Ed.  ^• 


Questions  for  Jury^— In  prosecution 
for  introducing  or  causing  to  be  intro- 
duced, into  Indian  territory  intoxicat- 
ing liquors  in  violation  of  Rev.  St.  § 
2139,  as  amended  by  Act  Feb.  27,  1877, 
and  by  Act  July  23,  1892  (Comp.  St 
1916,  §  4136a),  where  offense  was  com- 


§  4148.  (R.  S.  §  2145.)     General  laws  as  to  pimishment  of  crimes 
extended  to  country. 

and  offenses  against  the  United  States, 
though  such  crime  is  not  an  <>^*?JJ 
within  provisions  of  Rev.  St  §  214o 
(Comp.  St  1916,  §  4149).  U-  S.^' 
Quiver,  36  S.  Ct.  699,  241  U.  S.  602, 
60  li.  Ed.  1196. 

Cited    without    definite    applicati*'*' 
U.  S.  V.  Lewis  (D.  C.)  253  F.  469- 


3.  Effect  of  other  statu tes^^Adultery 
committed  by  Indian  on  Indian  reserva- 
tion held  not  punishable  under  Penal 
Code,  §  316  (Comp.  St  1916,  §  10,489), 
it  not  referring  in  terms  to  Indians  in 
view  of  the  express  enumeration  in 
sections  328  and  329  (Comp.  St  1916, 
10,502  and  10,503),  of  other  crimes 


§  4149.  (R.  S.  §  2146,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1) 
Same;  exceptions. 

2.  Offenses   against  laws   of    United 

States.— See  U.  S.  v.  Quiver,  36  S.  Ot 
699,  241  U.  S.  602,  60  L.  Ed.  U96. 
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§  4150.  (R.  S.  §  2147.)     Removal  from  Indian  country. 

3.  Authority  of  Indian  oflloers  In  gen-  lodian  ward  held  by  white  man  in  In- 

eral^— Under  this  and  the  following  sec-  dian    country.      Murdock    v.    Farrell 

tion,  an  Indian  subagent  cannot,  with-  (Utah)  163  P.  1102. 
out  going  into  court,  seize  property  of 

§  4151.  (R.  S.  §  2148.)     Same;  return. 

See  note  to  §  4150,  ante. 

§  4152.  (R.  S.  §  2149.)     Removal  frQm  reservations. 

Cited    without    definite    application,      S.  Gt.  240,  246  U.  S.  283,  62  L.  Ed. 
Northern  Pac.  Ry.  Co.  v.  Wismer,  38      716. 

§  4159.  (R.  S.  §  2156.)     Injuries  to  property  by  Indians. 

Cited    without    definite    application, 

U.  S.  y.  Lewis  (D.  0.)  253  F.  468. 


CHAPTER  FOUR  A— EDUCATION  OF 

INDIANS 

Sec  Sec. 

4161.  Agricultural  instructiong ;    teach-  4170aa.  Same;  limitation  on  per  capita 

ing  children.  expenditure. 

4164.  Census  of  Indians  and  report  of  4170b.  Same;    expenditure  for  children 

numbers  of  school  children.  with    less     than     %     Indian 

4165a.  No  appropriation  for  sectarian  blood. 

school.  4171a.  Sale  of  lands  purchased  for  day 

4170a.  Expenditure  of  appropriations;  school  or  other  Indian  admin* 

per  capita  restrictions.  istrative  uses. 


§  4161.  (R.  S.  §  2071.)     Agricultural  instructions;   teaching  chil- 
dren. 

See  80  Op.  Atty.  Gen.  51. 

§  4164.  (Act  July  4,  1884,  c.  180,  §  9.)     Census  of  Indians  and  re- 
port of  numbers  of  school  children. 

Census  card  as  evidence^— See  Gil-  Sharshontay  y.  Hicks  (Okl.)  166  P.  881; 
crease  v.  McCullough  (Okl.)  162  P.  178;  Culver  v.  Diamond  (Okl.)  167  P.  223; 
Miller  y.  Thompson  (Okl.)  163  P.  528;      Johnson  y.  Alexander  (Okl.)  167  P.  969. 

§  4165a.  (Act  March  2,  1917,  c.  146,  §  21.)  No  appropriation  for 
sectarian  school. 
It  is  hereby  declared  to  be  the  settled  policy  of  the  Government 
to  hereafter  make  no  appropriation  whatever  out  of  the  Treasury 
of  the  United  States  for  education  of  Indian  children  in  any  sec- 
tarian school.     (39  Stat.  988.) 

This  was  a  proyision  of  the  Indian  appropriation  act  for  the  fiscal  year 
1918,  cited  abore. 

§  4170a.  (Act  Sept.  7,  1916,  c.  455.)     Expenditure  of  appropria- 
tions;   per  capita  restrictions. 

The  proyisions  of  this  section  limiting  expenditures  at  Indian  schools  were 
suspended  for  the  fiscal  year  ending  June  30,  1918,  by  Act  March  28,  1918,  c. 
28,  f  1,  40  Stat.  490,  which  has  been  omitted  from  this  compilation  because 
its  temporary  force  has  expired. 

§  4170aa.  (Act  May  25,  1918,  c.  86,  §  1.)  Same;  limitation  on 
per  capita  expenditure. 
Hereafter,  except  for  pay  of  superintendents  and  for  transporta- 
tion of  goods  and  supplies  and  transportation  of  pupils,  not  more 
than  $200  shall  be  expended  from  appropriations  made  in  this  Act, 
or  any  other  Act,  for  the  annual  support  and  education  of  any  one 
pupil  in  any  Indian  school,  unless  the  attendance  in  any  school  shall 
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be  less  than  one  hundred  pupils,  in  which  case  the  Secretary  of  the 
Interior  may  authorize  a  per  capita  expenditure  of  not  to  eacceed 
$225:  Provided,  That  the  total  amount  appropriated  for  the  sup- 
port of  such  school  shall  not  be  exceeded :  Provided  further,  That 
the  number  of  pupils  in  any  school  entitled  to  the  per  capita  a^llow- 
ance  hereby  provided  for  shall  be  determined  by  taking  the  average 
attendance  for  the  entire  fiscal  year  and  not  any  fractional  part 
thereof:  Provided  further,  That  the  foregoing  shall  also  api>ly  to 
expenditures  for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  eighteen.     (40  Stat.  565.) 

§  4170b.  (Act  May  25,  1918,  c.  86,  §  1.)     Same;   expenditure  for 
children  with  less  than  y^  Indian  blood. 

Hereafter  no  appropriation,  except  appropriations  made  p-ursu- 
ant  to  treaties,  shall  be  used  to  educate  children  of  less  than  one- 
fourth  Indian  blood  whose  parents  are  citizens  of  the  United  S  tates 
and  of  the  State  wherein  they  live  and  where  there  are  adeq|uate 
free  school  facilities  provided.     (40  Stat.  564.) 

§  4171a.  (Act  March  2,  1917,  c.  146,  §  1.)     Sale  of  lands  purcbxased 
for  day  school  or  other  Indian  administrative  uses. 
The  Secretary  of  the  Interior  is  hereby  authorized  to  cau^e  to 
be  sold,  to  the  highest  bidder,  under  such  rules  and  regulatio-ns  as 
he  may  prescribe,  any  tract  or  part  of  a  tract  of  land  purchi-ased 
by  the  United  States  for  day  school  or  other  Indian  administrative 
uses,  not  exceeding  one  hundred  and  sixty  acres  in  any  one  tract, 
when  said  land  or  a  part  thereof  is  no  longer  needed  for  the  orig^inal 
purpose;    the  net  proceeds  therefrom  in  all  cases  to  be  paid     into 
the  Treasury  of  the  United  States ;  title  to  be  evidenced  by  a    pat- 
ent in  fee  simple  for  such  lands  as  can  be  described  in  terms  of  the 
legal  survey,  or  by  deed  duly  executed  by  the  Secretary  of  the  In- 
terior containing  such  metes-and-bounds  description  as  will  iden- 
tify the  land  so  conveyed  as  the  land  which  had  been  purchased: 
Provided,  That  where  the  purchase  price  was  paid  from  tribal 
funds,  such  proceeds  shall  be  placed  in  the  Treasury  of  the  United 
States  to  the  credit  of  the  respective  tribes  of  Indians.     (39  Stat. 
973.) 

This  was  a  provision  of  the  Indian  appropriation  act  for  the  Hscol   y^^' 
1918,  cited  above. 
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CHAPTER  FOUR  B— RIGHTS  OF  WAY 
THROUGH  INDIAN  LANDS 

§  4181.  (Act  March  2,  1899;  c.  374,  §  1,  as  amended,  Act  June  25, 

1910,  c.  431,  §  16.)     Rights  of  way  for  railway,  telegraph  and 

telephone  lines;   town  site  stations. 

Effect  of  other  legislation.— Act  Feb.  vate  property  in  Oklahoma,  but  are  lim- 

28,  1902,  and  Act  May  27,  1908,  are  not  ited  to  Indian  lands.    Oklahoma,  K.  & 

a  grant  of  authority  to  railroads,  en-  M.  I.  Ry.  Co.  v.  Bowling,  249  F.  592, 

gaged  or  organized  to  engage  in  inter-  161  0.  G.  A.  51& 
state    commerce,    to    appropriate    pri- 

§  4191.  (Act  March  3,  1901,  c.  832,  §  3.)     Same;   telephone  and 
telegraph  lines;    grants  by  Secretary  of  Interior. 

Revocable   license.— A   permit   under  a  telephone  line  granted  to  the  same 

Comp.  St.  1916,  S  4946,  to  construct  a  company  under  this  section;   the  latter 

power  line  over  the  Coeur  d'Alene  In-  being  a  mere  incident  to  the  license. — 

dian  reservation,  held  a  mere  license,  Washington  Water  Power  Co.  v.  Har- 

revocable  by  the  Secretary  of  the  In-  baugh  (D.  C.)  253  F.  681. 
terior  together  with  a  right  of  way  for 

§  4192.  (Act  March  11,  1904,  c.  505,  §  1,  as  amended,  Act  March 
2,  1917,  c  146,  §  1.)  Rights  of  way  for  pipe  lines. 
The  Secretary  of  the  Interior  is  hereby  authorized  and  empow- 
ered to  grant  a  right  of  way  in  the  nature  of  an  easement  for  the- 
construction,  operation,  and  maintenance  of  pipe  lines  for  the  con- 
veyance of  oil  apd  gas  through  any  Indian  reservation,  through 
any  lands  held  by  an  Indian  tribe  or  nation  in  the  Indian  Ter- 
ritory, through  any  lands  reserved  for  an  Indian  agency  or  In- 
dian school,  or  for  other  purpose  in  connection  with  the  Indian 
service,  or  through  any  lands  which  have  been  allotted  in  severalty 
to  any  individual  Indian  under  any  law  or  treaty,  but  which  have 
not  been  conveyed  to  the  allottee  with  full  power  of  alieijation, 
upon  the  terms  and  conditions  herein  expressed.  Before  title  to 
rights  of  way  applied  for  hereunder  shall  vest,  maps  of  definite  lo- 
cation shall  be  filed  with  and  approved  by  the  Secretary  of  the  In- 
terior: Provided,  That  before  such  approval  the  Secretary  of  the 
Interior  may,  under  such  rules  and  regulations  as  he  may  prescribe, 
grant  temporary  permits  revocable  in  his  discretion  for  the  construc- 
tion of  such  lines.  Provided,  That  the  construction  of  lateral  lines 
from  the  main  pipe  line  establishing  connection  with  oil  and  gas 
wells  on  the  individual  allotments  of  citizens  may  be  constructed 
without  securing  authority  from  the  Secretary  of  the  Interior  and 
without  filing  maps  of  definite  location,  when  the  consent  of  the  allot- 
tee upon  whose  lands  oil  or  gas  wells  may  be  located  and  of  all  other 
allottees  through  whose  lands  said  lateral  pipe  lines  may  pass  has 
been  obtained  by  the  pipe  line  company;  Provided  further,  That 
in  case  it  is  desired  to  run  a  pipe  line  under  the  line  of  any  railroad, 
and  satisfactory  arrangements  can  not  be  made  with  the  railroad 
company,  then  the  question  shall  be  referred  to  the  Secretary  of 
the  Interior,  who  shall  prescribe  the  terms  and  conditions  under 
which  the  pipe  line  company  shall  be  permitted  to  lay  its  lines  un- 
der said  railroad.  The  compensation  to  be  paid  the  tribes  in  their 
tribal  capacity  and  the  individual  allottees  for  such  right  of  way 
through  their  lands  shall  be  determined  in  such  manner  as  the  Sec- 
retary of  the  Interior  may  direct,  and  shall  be  subject  to  his  final 
approval.  And  where  such  lines  are  not  subject  to  State  or  Terri- 
torial taxation  the  company  or  owner  of  the  line  shall  pay  to  the 
Secretary  of  the  Interior,  for  the  use  and  benefit  of  the  Indians, 
such  annual  tax  as  he  may  designate,  not  exceeding  five  dollars 
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for  each  ten  miles  of  line  so  constructed  and  maintained  under  such 
rules  and  regulations  as  said  Secretary  may  prescribe.  But  noth- 
ing herein  contained  shall  be  so  construed  as  to  exempt  the  owners 
of  such  lines  from  the  payment  of  any  tax  that  may  be  lawfully 
assessed  against  them  by  either  State,  Territorial,  or  municipal 
authority.  And  incorporated  cities  and  towns  into  and  through 
which  such  pipe  lines  may  be  constructed  shall  have  the  power  to 
regulate  the  manner  of  construction  therein,  and  nothing  herein 
contained  shall  be  so  construed  as  to  deny  the  right  of  municipal 
taxation  in  such  towns  and  cities,  and  nothing  herein  shall  author- 
ize the  use  of  such  right  of  way  except  for  pipe  line,  and  then  only 
so  far  as  may  be  necessary  for  its  construction,  maintenance,  and 
care:  Provided,  That  the  rights  herein  granted  shall  not  extend 
beyond  a  period  of  twenty  years :  Provided  further,  That  the  Sec- 
retary of  the  Interior,  at  the  expiration  of  said  twenty  years,  may 
extend  the  right  to  maintain  any  pipe  line  constructed  under  this 
Act  for  another  period  not  to  exceed  twenty  years  from  the  expira- 
tion of  the  first  right,  upon  such  terms  and  conditions  as  he  may 
deem  proper.    (33  Stat.  65,  39  Stat.  973.) 

This  lection  was  amendod  by  Act  March  2,  1917,  c  146,  §  1,  dted  above, 
by  striking  out,  after  the  words  ''with  full  power  of  alienation,  npon  the 
terms  and  conditions  herein  expressed,*'  the  words  *'No  such  lines  shall  be 
constructed  across  Indian  lands,  as  above  mentioned,  until  authority  therefor 
has  first  been  obtained  from,  and  the  maps  of  definite  location  of  said  lines 
approved  by,  the  Secretary  of  the  Interior,"  and  substituting  therefor  the 
words  "Before  title  to  rights  of  way  applied  for  hereunder  shall  vest,  maps  of 
definite  location  shall  be  filed  with  and  approved  by  the  Secretary  of  the  In- 
terior: Provided,  that  before  such  approval  the  Secretary  of  the  Interior 
may,  under  such  rules  and  regulations  as  he  may  prescribe,  grant  temporary 
permits  revocable  in  his  d.'scretion  for  the  construction  of  such  lines'*— so  as 
to  make  the  section  read  as  set  forth  here. 


CHAPTER  FOUR  C— ALLOTMENT  OF   INDIAN 

LANDS 


Sec. 

4195.  Allotments   on   reservations;    ir^ 

rigable  and  non-irrigable  lands, 
etc. 

4196.  Selection. 

4197.  Same;  making  by  agents. 

4201.  Patents  to  be  held  in  trust;  de- 

scent and  partition  applicable. 

4202.  Same;    restrictions  on  alienation 

in  patent. 

4203.  Patents  in  fee  to  allottees. 
4207.  Allotment  Act  extended  to  certain 

tribes  in  Indian  Territory. 
4214.  Actions   for   allotments. 

4217.  Leases  of  allotted  lands  where  al- 

lottee is  incapacitated. 

4218.  Leases  of  farming  lands  occupied 

by  Indians. 


Sec. 

4219.  Leases  of  surplus  lands. 

4220.  Leases  of  allotted  lands;   mining 

purposes. 

4221.  Same ;  lands  held  in  trust 

4222.  Descent  of  land. 

4223.  Sale  of  allotted  lands;    heirs  of 

decedent. 

4225.  Same;    of  noncompetent  Indian. 

4226.  Ascertainment  of  heirs  of  deceas- 

ed allottee,  etc. 

42d4a.  Determination  of  heirship  of  de- 
ceased members  of  Cherokee, 
Choctaw,  Chickasaw,  Creek 
and  Seminole  tribes. 

4234b.  Same;  laws  applicable  to  lands 
of  full-blooded  members. 

4238a.  Sale  of  allotted  lands  for  town- 
sites. 


§  4195.  (Act  Feb.  8,  1887,  c.  119,  §  1,  as  amended,  Act  Feb.  28, 
1891,  c.  383.  §  1,  and  Act  June  25,  1910,  c,  431,  §  17.)  Allot- 
ments on  reservations;   irrigable  and  non-irrigable  lands,  etc. 


4w  \ni\an      ressrvations-^Creatlon.^ 

Under  Indian  treaty  and  executive  or- 
der of  December  23,  1873,  setting  aside 
a  reservation  of  lands  acquired  from 
the  Indians,  held,  that  tidelands  sep- 
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arated  from  reservation  by  a  deep  wa- 
ter channel  were  not  included.  U.  S. 
V.  Snohomish  River  Boom  Co.,  246  F. 
112,  158  C.  C.  A.  338,  affirming  judg- 
ment (D.  C.)  234  F.  95. 
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Tidelands  are  no  part  of  an  Indian 
reservation,  nnless  expressly  included, 
where  not  attached  to  the  upland.    Id. 

6.  — -  Power  of  the  Secretary  of  the 
Interiofd— As  this  and  the  following  sec- 
tion, Act  Jan.  14,  1889,  and  Act  April 
28,  1904,  do  not  require  the  distribu- 
tion of  all  lands  embraced  on  the  White 
Earth  reservation,  reservation  of  land 
by  the  Secretary  of  the  Interior  in  ac- 
cordance with  the  treaty  of  1867  for 
an  agency  farm,  etc.,  will  not  be  re- 
viewed, and,  there  being  other  land,  an 
Indian  is  not  entitled  to  select  such 
land  as  an  allotment.  Gravelle  v.  U.  S. 
(C.  C.  A.)  253  F.  549. 

21.  Indians  entitled-  to  allotments.^ 

Act  Aug.  7,  1882,  and  Act  March  3, 
1893,  relating  to  allotments  in  several- 
ty of  lands  of  the  Omaha  Indian  reser- 
vatidn^in  Nebraska,  construed.  Chase 
V.  U.  S.,  238  F.  887.  152  C.  C.  A.  21. 

In  a  suit  to  establish  plain tiflTs  right 
to  an  allotmeDt  of  land  in  the  White 
Earth  Indian  Reservation,  evidence  held 
to  show  that  plaintiff  was  by  blood  a 
member  of  a  band  of  the  Chippewa  In- 
dians of  Lake  Superior.  Vezina  v.  U. 
S..  245  F.  411,  157  C.  O.  A.  573. 

23.  Decisions  of  Department  of  Inte- 
riors—Decision of  Land  Department 
that  contestant  was  owner  of  improve; 
ments  within  Cherokee  Allotment  Act 
July  1,  1902,  §  11,  held  binding  on  the 
courts,  unless  it  was  without  evidence 
to  support  it,  or  with  error  of  law. 
Hamage  v.  Martin,  37  S.  Ct.  148,  242 

§  4196.  (Act  Feb.  8,  1887,  c.  1 

Preference  on  account  of  Improve- 
ments.^-There  is  nothing  inconsistent 
with  Cherokee  Allotment  Act  July  1, 
1902,  in  giving  tribal  member,  owner 
of  equitable  interest  and  improvements 
on  land,  when  the  act  was  passed,  a 
preferential  right  to  select  it  as  her  al- 
lotment. Harnage  v.  Martin,  37  S.  Ct. 
148,  242  U.  S.  386,  61  L.  Ed.  382,  af- 
firming decree  136  P.  154,  40  Okl.  341. 

Where  Indian  gave  her  granddaughter 
right  to  select  from  the  home  place 
an  allotment,  held  to  give  her  sufficient 
interest  in  improvements  thereon  to 
support  preferential  right  to  allotment 
nnder  Cherokee  Allotment  Act  July  1, 
1902,  §  11.    Id. 

Indians  claiming  improvement  on 
*  Choctaw  and  Chickasaw  lands  on  sur- 
render of  surplus  lands  by  the  widow, 
after  condemnation  in  Curtis  Act  June 
28,  1808,  §§  17,  18,  of  practice  of  hold- 
ing excess  tribal  lands  to  one  who  took 
possession  in  good  faith  and  made  valu- 
able improvements,  have  better  right 
to  select  lands  for  their  allotment  than 
other  Indians  claiming  under  subse- 
quent conveyance  from  widow,  her 
adult  Bons,  and  guardian  of  minor.  Hill 
▼.  Beynolds,  37  S.  Ct.  163,  242  U.  S. 


U.  S.  386,  61  L.  Ed.  882,  affirming  de- 
cree 136  P.  154,  40  Okl.  341. 

Final  decision  of  Commissioner  to 
Five  Civilized  Tribes  and  Secretary  of 
Interior  in  contest  proceedings  award- 
ing right  to  allot  certain  lands,  and  is- 
suance of  patent,  may  be  reviewed  by 
court  of  equity  and  trust  impressed  on 
land  if  decision  was  based  on  erroneous 
view  of  law.  Bozarth  v.  Mitchell  (Okl.) 
157  P.  1051. 

Commissioner  of  Five  Civilized 
Tribes,  Commissioner  of  Indian  Affairs 
and  Secretary  of  Intepor  have  duty  of 
allotting  lands  in  Indian  Nation,  and 
their  action  will  not  be  reviewed  un- 
less they  have  committed  error  of  law, 
have  been  imposed  on  by  fraud,  or  are 
guilty  of  fraud.  Higgins  v.  Waters 
(Okl.)  159  P.  1129. 

The  courts  will  not  disturb  decisions 
of  the  allotting  powers  where  their 
findings  in  allotting  Indian  lands  are  bas- 
ed on  testimony  submitted  and  no  fraud 
or  error  of  law  is  apparent.    Id. 

231/2-  Jurisdiction  of  state  court  of 
suit  Involving  allotments— On  April  27, 
1915,  the  district  court  had  no  juris- 
diction of  suit  by  full-blood  Indian  heirs 
of  deceased  Pawnee  involving  lands  al- 
lotted to  decedent  under  this  act,  the 
determination  of  title,  and,  incidentally, 
the  rights  to  possession  of  allotment 
while  held  in  trust  by  United  States. 
Cffisar  V.  Krow  (Okl.)  176  P.  927. 

Cited    without    definite    application, 

U.  S.  V.  WaUer.  37  S.  Ct.  430,  243  U. 
S.  452,  61  L.  Ed.  843;  Durrant  v.  U. 
S.,  50  Ct.  Cl.  1. 

19,  §  2.)     Selection. 

361,  61  L.  Ed.  363,  affirming  decree 
Reynolds  v.  Hill,  143  P.  1155,  43  Okl. 
749. 

Indian  citizens  were  not  given  the 
right  to  revive  dormant  claims  to  Choc- 
taw and  Chickasaw  Ifinds  after  others 
had  entered  into  possession  and  im- 
proved them,  by  Supplemental  Agree- 
ment with  Choctaws  and  Chickasaws, 
§§  19-21,  set  forth  in  Act  July  1,  1902. 
Id. 

Where  an  allotment  of  land  was  duly 
made  to  a  freedman,  a  member  of  the 
Cherokee  Nation,  neither  the  Secretary 
of  the  Interior  nor  any  subordinate  of- 
ficer of  that  department  may  cancel  it 
for  false  representations  as  to  owner- 
ship of  improvements  on  the  land.  U. 
S.  V.  Whitmire,  236  F.  474,  149  C.  C. 
A.  526. 

Allotment  to  freedman  of  Cherokee 
Nation,  on  false  testimony  that  he  was 
owner  of  Improvements  thereon,  held 
not  subject  to  cancellation;  owner  of 
improvements,  a  white  person  who  had 
intermarried  with  a  Cherokee,  not  be- 
ing entitled  to  contest,  and  owner's 
.  granddaughter,  to  whom  improvements 
were  transferred  before  Act  March  2, 
1907,  not  being  entitled  to  contest  un- 
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der  Act  July  1,  1902,  |  69,  transfer  be- 
ing more  than  nine  months  after  allot- 
ment.   Id. 

Where  an  allotment  by  a.  freedman  of 
the  Cherokee  Natipn  waa  not  subject 
to  attack,  though  obtained  on  false 
testimony  as  to  improvements,  the  ti- 
tle of  the  freedman's  grantee  could  not 
*  be  attacked,  though  he  knew  the  allot- 
ment was  obtained  by  such  testimony. 
Id. 

Preference  rights  given  enrolled  mem- 
ber of  Choctaw  Nation  to  file  on  land 
of  nation  where  his  improvements  are 
located  and  period  in  which  to  contest 
adverse  filing  by  Act  July  1,  1902,  c. 
1362,  §§  11,  71,  cannot  be  destroyed  by 
issuance  of  certificate  of  allotment  on 
adversary    filing    prior    to    time    given 


owner  of  improvements  In  which  to 
file  contest.  0*Quinn  y.  Joiner  (OkL) 
166  P.  142. 

Refusal  to  select  allotmentF-Mem- 
bers  of  Creek  nation,  refusing  to  make 
selection  of  their  allotments,  could  be 
put  on  the  allotment  roll  by  Dawes 
Commission,  under  Creek  Agreement 
March  1,  1901,  §  3.  U.  S.  v.  Wildcat, 
37  S.  Ot.  561,  244  U.  S.  Ill,  61  L.  Ed. 
1024. 

Evidenoe.^Evidence  held  insufficient 
to  show  that  complainant  selected,  and 
applied  for  as  her  allotment,  Indian 
lands  allotted  to  defendant.  Parent  t. 
Picotte  (C.  C.  A.)  254  F.  301. 

Cited  without  definite  application, 
Durrant  v.  U.  S.,  50  CL  CI.  1. 


§  4197.  (Act  Feb.  8,  1887,  c.  119,  §  3,  as  amended.  Act  June  25, 

1910,  c.  431,  §  9.)     Same;   making  by  agents. 

Cited    without    definite    application, 
Reynolds  ▼.  U.  S.  (C.  C.  A.)  252  F.  65. 

§  4201.  (Act  Feb.  8,  1887,  c.  119,  §  5.)     Patents  to  be  held  in  trust; 
descent  and  partition  applicable. 

1.  Power  to  restrict  alienation  by 
I  ndlans.— While  an  Indian  is  a  national 
ward,  Congress  may  reimpose  aliena- 
tion restrictions  on  property  previously 
freed  from  such  restrictions.  McCurdy 
V.  U.  S.,  38  S.  Ct.  289,  246  U.  S.  263. 
62  L.  Ed.  706. 

The  state  of  Oklahoma  cannot  confer 
on  a  minor  Cherokee  Indian  majority 
rights,  so  as  to  entitle  him  to  alienate 
lands  allotted  before  reaching  21.  Egan 
V.  Ingram  (Okl.)  161  P.  225. 

Congress  held  to  have  complete  au- 
thority over  tribal  Indians  to  whom 
trust  patents  were  granted  under  Act 
Feb.  8,  1887,  and  over  the  property, 
and,  though  holding  it  in  trust,  author- 
ized to  make  rules  governing  execution 
of  the  trust.  Daugherty  v.  McFar- 
land  (S.  D.)  166  N.  W.  143. 

2.  Purpose  and  construction  of  re- 
strictions on  alienation.— Restrictions 
on  alienation  by  heirs  of  lands  allotted 
to  Osages,  Creeks,  Cherokees  and 
other  Indians  in  Oklahoma  under  par- 
ticular statutes,  see  Levindal^  Lead 
&  Zinc  Mining  Co.  v.  Coleman,  36  S. 
Ct.  644,  241  U.  S.  432,  60  K  Ed.  1080, 
reversing  judgment  140  P.  607,  43  Okl. 
13;  Gannon  v.  Johnston,  37  S.  Ct.  330, 
243  U.  S.  108,  61  L.  Ed.  622,  affirming 
judgment  140  P.  430,  40  Okl.  695,  Ann. 
Cas.  1915D,  522;  Taylor  v.  U.  S.,  230 
F.  580,  144  C.  C.  A.  634;  Welty  v. 
Reed,  231  F.  930,  146  C  C.  A.  126; 
Hopkins  v.  U.  S.,  235  F.  95,  148  C.  C. 
A.  589;  Sunday  v.  Mallory,  237  F.  526. 
350  C.  C.  A.  408;  Youngken  v.  David 
(D.  C.)  235  F.  621;  McCosar  v.  Chap- 
man (Okl.)  157  P.  1059;  Egan  v.  In- 
gram (Okl.)  161  P.  225;  Kenny  v.  Miles 
(Okl.)  162  P.  775;  Fowler  v.  Rogers 
(Okl.)  167  P.  635. 

Under  this  section,  which  provides 
that  **upon  the  approval  of  the  allot- 


ments provided  for  in  this  act  by  tlie 
Secretary  of  the  interior,  he  shall  cause 
patents  to  issue  therefor  in  the  name 
of  the  allottees,"  the  trust  period  dur- 
ing which  the  title  was  to  be  held  in 
trust  by  the  government  began  to  run 
from  the  date  of  such  approval,  sn^ 
not  from  the  date  of  the  patent  R«J- 
nolds  V.  U.  S.  (C.  C.  A.)  252  F.  65. 

The  congressional  restrictions  on  tb« 
alienation  of  allotments  are  designed 
to  protect  Indians  against  their  own 
improvidence,  whether  by  acts  of  com- 
mission or  omission,  contracts  or  torts. 
Choctaw  Lumber  Co.  v.  Coleman  (OkL) 
156  P.  222. 

Partition  of  Indian  lands  constitutes 
an  ''alienation,"  within  the  meaning  of 
the  federal  laws  imposing  restrictions 
thereon.  Coleman  v.  Battiest  (Okl.) 
162  P.  786;  Lewis  v.  Gillard  (Okl.)  173 
P.  3136. 

3.  —  Restrjotion  as  ninnlBfl  witli 
tlie  landd^Lands  allotted  in  the  name  of 
a  deceased  Indian  under  section  20  of 
the  Cherokee  Agreement  (Act  July  1' 
1902),  are  not  subject  to  any  restric- 
tions on  the  right  of  alienation  by  bis 
heirs;  sectioned  13-15  not  applyj^^^- 
Sunday  v.  Mallory,  237  F.  526,  150  C 
C.  A.  408. 

Full-blood  heirs  of  a  deceased  enroll- 
ed citizen  of  one  of  the  Five  Civili*e<» 
Tribes,  on  whose  account  an  allot^^^ 
was  selected  after  his  death  by  «d  v* 
ministrator  or  by  the  Dawes  Comnuf' 
sion,  take  subject  to  the  restriction  i" 
Act  May  26,  1906,  §  22,  requirinig  c^^"' 
veyances  to  be  approved.  Hairris  ▼• 
Bell  (C.  C.  A.)  250  F.  209.  . 

The  right  of  heirs  of  the  fuU  bI«od  or 
a  Cherokee  Indian  to  convey  lands  ^' 
lected   for    him    by    his    administrator 
after  his  death  held  not  restricte*^  "- 
section  22  of  Act  AprU  26,  19<iOf  ^• 


(912) 


Ch  40) 


IKDIANti 


§  4201 


1876,  34  Stat.  145.     Youngken  ▼.  Da- 
vid (D.  C.)  235  F.  631. 

Land  allotted  by  the  Commission  in 
the  name  of  a  deceased  Greek  child  held 
to  have  descended  to  his  heirs  accord- 
ing to  Mansf.  Dig.  Ark.  §§  2522-2545, 
free  from  restrictions  on  alienation. 
Harris  v.  Bell  (D.  C.)  235  F.  626. 

Under  Act  March  1,  1901,  §  28,  as 
amended  by  Act  Cong.  June  30,  1902, 
the  aUotment  of  a  Creek  Indian  dying 
prior  to  allotment  descends  to  his  heirs 
free  of  all  restrictions,  bat  if  he  dies 
after  issuance  of  certificate  but  before 
patent,  the  surplus,  but  not  the  home- 
stead, is  restricted.  Oates  y.  Freeman 
(Okl.)  157  P.  74. 

Restrictions  imposed  by  Act  Cong. 
March  2,  1895,  and  Act  June  7,  1897, 
npon  the  right  of  a  Quapaw  Indian  to 
lease  his  land  run  with  the  land,  and 
are  binding  on  the  heirs  of  the  allot- 
tee. Ashton  V.  Noble  (Okl.)  162  P. 
784. 

The  restrictions  of  Act  Cong.  March 
2,  1895, 'upon  alienation  of  the  allot- 
ments of  Quapaw  Indians,  follow  the 
lands  in  the  hands  of  the  heirs  of  the 
allottees.    Id. 

.  Under  Act  Cong.  March  3,  1903,  pro- 
viding that  homestead  shall  be  inalien- 
able, death  removes  all  restrictions  im- 
posed by  original  Seminole  Agreement, 
and  where  allottee  died  prior  to  Act 
Cong.  April  26,  1906,  title  passed  to 
heirs  free  from  restrictions  without  re- 
gard to  Indian  blood.  Lula,  Seminole 
RoU  No.  908,  V.  PoweU  (Okl.)  166  P. 

1050. 

Conveyance  of  part  of  allotment  of 
member  of  Citizen  Band  of  Pottawato- 
mie Indians  of  Oklahoma  in  excess  of 
80  acres,  approved  by  Secretary  of  In- 
terior, under  Act  Cong.  Aug.  15,  1894, 
c.  290,  extinguishes  the  Indian  title,  and 
grantee  holds  free  from  any  restric- 
tions upon  alienation.  Bruno  v.  Getzel- 
man  (Okl.)  173  P.  850. 

Patent  issued  to  grantee  in  partial 
conveyance  of  allotment  of  member  of 
Citizen  Band  of  Pottawatomie  Indians 
of  Oklahoma,  approved  by  Secretary  of 
Interior,  containing  provisions  of  Act 
Cong.  Feb.  8,  1887,  c.  119,  did  not  re- 
impose  restrictions  on  alienation  of 
lands  by  grantee.    Id. 

Under  Supplemental  Agreement  of 
Choctaw  and  Chickasaw  Nations  of  Ju- 
ly 1,  1902,  §  16,  restrictions  on  aliena- 
tion of  surplus  lands  of  deceased  al- 
lottee selected  before  his  death  run 
with  the  land,  and  prevent  alienation 
by  heirs  within  restrictive  period.— 
Wrigley  v.  McCoy  (Okl.)  175  P.  259. 

5.  Extension   of   trust   period.— 

See   notes  to  §  4202,  post. 

7.  Removal  or  modifications  of  re- 
strictions.—Removal  of  restrictions  as 
to  Creeks,  Seminoles,  and  other  Indians 
in  Oklahoma,  see  Scott  v.  Quimby 
(Okl.)  155  P.  1154;  Henley  v.  Davis 
(Okl.)  156  P.  337;   McKeever  v.  Car- 
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ter  (Okl.)  157  P.  56;  Oates  v.  Free- 
man (Okl.)  157  P.  74;  Hope  v.  Foley 
(Okl.)  157  P.  727;  Bailey  v.  King 
(Okl.)  157  P.  763;  Carter  v.  Prairie 
Oil  &  Gas  Co.  (Okl.)  160  P.  319;  Roth 
V.  Union  Nat.  Bank  of  Bartiesville 
(Okl.)  160  P.  505;  Vann  v.  Adams 
(Okl.)  164  P.  113;  Williams  v.  Diesel 
(Okl.)  165  P.  187;  Nixon  v.  Woodcock 
(Okl.)  166  P.  183;  Allison  v.  Crummey 
(Okl.)  166  P.  691;  Clark  v.  De  Graf- 
fenreid  (Okl.)  166  P.  730;  Lula,  Semi- 
nole Roll  No.  908,  V.  Powell  (Okl.)  166 
P.  1050;  Kinzer  v.  Davis  (Okl.)  167  P. 
753;  Chupco  v.  Chapman  (Okl.)  170 
P.  259,  reversing  judgment  on  rehear- 
ing 160  P.  88,  certiorari  denied  38  S. 
Ct.  427,  247  U.  S.  506,  62  L.  Ed.  1240; 
Folsom  V.  Jones  (Okl.)  173  P.  649; 
Hardridge  v.  Smith  (Okl.)  173  P.  818. 

9.  Laws  governing  Indian  allottees.-- 

An  Indian  allottee,  on  receipt  of  his 
first  patent  under  the  statute,  held 
within  the  provisions  of  this  section, 
subject  to  the  laws  of  the  state  where 
he  resides.  In  re  Heflf,  25  S.  Ct.  506, 
197  U.  S.  488,  ^9  L.  Ed.  848. 

Dur^ig  the  25  years  under  which  al- 
lottees under  Act  Feb.  8,  1887,  and 
Act  March  2,  1889,  remain  tribal  In- 
dians under  guardianship,  the  allotted 
lands  are  inalienable.  Congress  may,  as 
is  done  by  Act  Jan.  30,  1897  (Comp. 
St.  1916,  §  4137)  regulate  or  prohibit 
sale  of  intoxicating  liquors  to  such  In- 
dians within  a  state.  U.  S.  v.  Nice,  36 
S.  Ct.  696,  241  U.  S.  591,  60  L.  Ed. 
1192,  overruling  In  re  Hefif,  25  S.  Ct. 
506,  197  U.  S.  488,  49^  L.  Ed.  848. 

No  intention  to  dissolve  tribal  rela- 
tions and  terminate  national  guardian- 
ship on  making  of  allotments  and  issu- 
ing of  trust  patents  without  waiting  for 
expiration  of  trust  period  is  shown  by 
this  section  and  section  4203.     Id. 

Under  Acts  Cong.  Feb.  8,  1887,  Act 
May  8,  1906,  Act  June  21,  1906,  and 
Act  March  1.  1907,  after  patent  in  fee 
is  issued  to  Indian,  questions  as  to  va- 
lidity of  his  transfers  are  controlled  by 
state  laws.  Luck  Land  Co.  v.  Minor, 
157  N.  W.  655,  132  Minn.  396. 

The  alienation  of  an  Indian  allotment 
being  governed  by  the  act  of  Congress, 
the  right  of  an  Indian  to  devise  it  must 
be  governed  and  controlled  entirely  by 
the  act  of  Congress  pertaining  there- 
to, and  not  by  the  state  law.  Letts  v. 
Letts  (Okl.)  176  P.  231. 

10. Jurisdiction  of  state  courts. 

—See  Luck  Land  Co.  v.  Minor,  157  N. 
W.  055,  132  Minn.  306;  Bell  v.  Fitz- 
patrick  (Okl.)  157  P.  334. 

The  state  courts  have  no  power  to 
authorize  a  conveyance  of  restricted 
Indian  lands  in  contravention  of  the 
treaties  and  acts  of  Congress  relating 
thereto.  Brown  v.  Anderson  (Okl.)  160 
r.  724. 

On  April  27,  1915,  the  district  court 
had  no  jurisdiction  of  suit  by  full -blood 
Indian  heirs  of  deceased   Pawnee   in- 
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volving  lands  allotted  to  decedent  under 
General  Allotment  Act  Feb.  8.  1887,  as 
amended  by  Act  Feb.  28,  1891,  the  de- 
termination of  title,  and,  incidentally, 
the  rights  to  possession  of  allotment 
while  held  in  trust  by  United  States. 
Caesar  v.  Krow  (Okl.)  176  P.  927. 

II.  United  States  title  during  trust 
period.— The  federal  government  held 
authorized  to  dispose  of  property  for 
which  it  issued  trust  patents  under  this 
act  through  the  agency  of  the  Secre- 
tary of  the  Interior.  Daugherty  v.  Mc- 
Farland  (S.  D.)  166  N.  W.  143. 

Trust  patents  issued  to  Indian  allot- 
tees under  this  section,  as  amended  by 
Act  Feb.  28,  1891,  §  5  (Comp.  St.  1916, 
§  4222),  cover  merely  the  tribal  posses- 
sory right,  and  the  land  remains  gov- 
ernment property.    Id. 

13.  Indian  title  during  trust  periods- 
Allotment  certificate  regularly  issued 
under  Act  July  1,  1902,  c.  1362,  to  In- 
dian lands  conveys  equitable  title  to  al- 
lottee which  may  in  due  time  ripen  into 
legal  title.  O'Quinn  y.  Joiner  (OkL) 
166  P.  142. 

,  14. Devisable     interest     during 

trust  periodic-Member  of  Cherolcee 
Tribe  has  no  interest  prior  to  allotment 
in  lands  belonging  to  tribe  subject  to  be 
devised  by  will,  and  attempted  devise 
of  lands  held  for  allotment  vests  no  ti- 
tle'. Powell  V.  Crittenden  (Okl.)  156  P. 
661. 

A  devise  by  a  minor  allottee  of  the 
Creek  Nation  of  his  allotment  is  void, 
a  will  being  an  alienation  within  mean- 
ing of  Act  Cong.  May -27,  1908.  Letts 
V.  Letts  (Okl.)  176  P.  234. 

In  view  of  Acts  Cong.  April  26,  1906, 
and  May  27,  1908,  a  minor  Indian  un- 
der 21  years  of  age,  though  not  affect- 
ed by  such  acts,  cannot  will  his  allot- 
ment, minority  being  a  federal  restric- 
tion and  controlling.    Id. 

15.  Inheritable  estate.—* Allot- 
ment of  full -blood  Creek  Indian,  who 
died  in  April,  1910,  intestate,  passed  to 
heirs  free  from  debts  created  by  al- 
lottee before  death.  Eastern  Oil  Co. 
V.  Harjo  (Okl.)  157  P.  921. 

16. Dower.— Under  laws  of  Ar- 
kansas in  force  in  Indian  Territory  pri- 
or to  statehood,  widow  is  entitled  to 
dower  in  lands  held  by  husband  for  al- 
lotment and  subsequently  selected  in 
allotment  by  administrator.  Powell  v. 
Crittenden  (Okl.)  156  P.  661. 

In  action  for  possession  of  land  held 
by  widow  under  will  of  deceased  Cher- 
okee Indian  devising  land  held  for  al- 
lotment, judgment  should  give  widow 
dower  interest  in  whole  land.     Id. 

Where  wife  of  Cherokee  Indian  as 
widow  and  as  administratrix  selected 
lands  in  allotment  and  caused  dece- 
dent's will  to  be  probated  and  remain- 
ed in  possession  claiming  title  under 
will'  she  did  not  waive  right  to  dower. 
Id. 

Surviving    widow    of    duly    enrolled 
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Seminole  citizen,  who  died  July  4, 1901, 
before  receiving  allotment,  is  entitled 
to  dower  where  lands  are  afterwards 
selected.  Wadsworth  y.  Crump  (Okl.) 
157  P.  713,  reversing  judgment  on  re- 
hearing 154  P.  60. 

17.  — -  Curtesyw— Where  a  duly  en- 
rolled Choctaw  Indian  woman,  residing 
with  her  husband  and  infant  son  on 
lands  selected  by  her  as  her  allotment, 
died  in  the  Indian  Territory  before 
making  formal  application  and  receiv- 
ing patents,  and  after  her  death  pat- 
ents were  issued  to  her,  held,  that  her 
husband  was  entitled  to  a  life  estate 
in  the  lands  by  curtesy.  Bridges  v. 
Wright  (Okl.)  155  P.  883. 

18. Rents,  issues,  and  proflts.- 

A  decree  in  a  suit  for  alimony  allowing 
a  portion  of  the  rents  and  profits  of  a 
restricted  allotment  and  appointing  a 
receiver  is  a  charge  on  the  land  and  in- 
valid under  Act  Cong.  May  27,  1908,  | 
4.    Burney  v.  Burney  (Okl.)  160  P.  85. 

Attempted  assignment  of  rents  con- 
ferred no  enforceable  legal  rights  on 
plaintiff,  where  restricted  Indian  exe- 
cuting such  instruments  had  no  legsl 
capacity  to  do  so.  Guffey  v.  PoUan 
(Okl.)  175  P.  817. 

20. Right  to  out  and  sell  timber. 

—Under  Acts  Cong.  June  28.  1898, 
July  1,  1902,  Jan.  21,  1903,  and  April 

26,  1906,  a  conveyance  by  a  member 
of  Cherokee  Tribe  of  growing  timber 
upon  his  allotment  is  not  void.  Mitch- 
ell-Crittenden Tie  Co.  V.  Crawford 
(Okl.)  160  P.  917. 

24.  Deeds  and  incumbrances  by  In- 
dians during  trust  periotd!.^In  a  miiio^ 
Creek  freedman  allottee's  action  to  set 
aside  a  void  deed,  plaintiff  need  not 
plead  formal  tender  to  restore  consid- 
eration. McKeever  v.  Carter  (Okl.) 
157  P.  56. 

In  action  to  quiet  title,  evidence  heW 
to  authorize  finding  that  Indian  gran- 
tor bad  reached  majority  at  time  of 
conveyances  to  defendant,  authoT«mg 
judgment  for  defendant.  Hawkins  v. 
Boynton  Land,  Mining  &  Investment 
Co.  (Okl.)  157  P.  753. 

Under  Act  Cong.  May  27,  1908,  at- 
tempted alienation  of  allotted  lands  ot 
Cherokee  Indian  minor  of  nine  thirty- 
seconds  Indian  blood,  in  violation  of 
law,  is  absolutely  null  and  void.  Egao 
V.  Ingram  (Okl.)  161  P.  225. 

A  deed  to  part  of  allotment  of  Chef" 
okee  citizen  of  three -sixteenths  blood, 
before  majority,  after  Act  Cong^.  May 

27,  1908,  §  5,  took  effect,  is  absoMeiS 
void.  Catron  v.  Allen  (Okl.)  1_6l  ?• 
829, 

Statutes  of  limitation  do  not  begin 
to  run  in  favor  of  one  in  possession  ®^ 
Choctaw  lands  under  deed  by  Indisn 
inheriting  it  executed  before  remo'*" 
of  restriction  against  alienation  ^^' 
posed  by  section  15  of  Supplenncnta^ 
Agreement  of  Choctaw  and  ChicJ^ft^^ 
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Nations  of  July  1,  1902.  Wrigley  v. 
McCoy  (Okl.)  175  P.  259. 

One  holding  Choctaw  land  under  a 
deed  void  because  executed  before  re- 
moval of  restrictions  against  incum- 
brances imposed  by  Supplemental 
Agreement  of  Choctaw  and  Chickasaw 
Nations  of  July  1,  1902,  §  15,  cannot 
recover,  as  occuE)ying  claimant,  for  im- 
provements, or  offset  them  against 
claim  for  rent  in  view  of  Rev.  Laws 
Okl.  1910,  §  4935.     Id. 

25.  — —  Agreements    to    purchase^^ 

Making  of  contract  to  convey  Indian 
lands,  in  violation  of  Act  Cong.  June  30, 
1902,   §   16,  and  Act  Cong.  April  26, 

1906,  §  19,  is  not  to  be  inferred  from 
fact  alone  that  heirs  executed  deed 
during  period  of  restriction  and  grantee 
caused  deed  to  be  recorded  and  after 
removal  of  restrictions  deed  was  exe- 
cuted to  same  grantee.  Oates  v.  Free- 
man (Okl.)  157  P.  74. 

Deed  to  allotment  of  Cherokee  In- 
dian  by   blood,   executed  November  2, 

1907,  after  removal  of  restrictions 
against  alienation  pursuant  to  written 
agreement  to  convey,  entered  into  prior 
to  removal  of  restrictions,  is  void  un- 
der Act  Cong.  April  26,  1906,  c.  1876, 
§  19.  Nixon  V.  Woodcock  (Okl.)  166  P. 
183. 

27.  — —  Estoppels— The  doctrine  of 
estoppel  cannot  be  'invoked  against  an 
Indian  grantor  of  land,  to  validate  a 
deed  not  executed  and  approved  as  re- 
quired by  statute.  Okla  Oil  Co.  v. 
Bartlett,  236  F.  488,  149  C.  C.  A.  540, 
affirming  decree  Bartlett  v.  Okla  Oil 
Co.   (D.  C.)  218  F.  380. 

Guardian  of  Indian  minor  allottee 
cannot,  by  commencing  action  and  en- 
tering into  compromise  and  settlement, 
divest  title  of  minor  to  lands  or  create 
estoppel  against  allottee  thereafter  as- 
serting invalidity  of  conveyance.  Bell 
V.  Fitzpatrick  (Okl.)  157  P.  334. 

31.  Leases  by  Indians  during  trust 
period.— See  McCuUough  v.  Smith,  243 
F.  823,  156  C.  C.  A.  335;  Reirdon  v. 
Smith  (Okl.)  161  P.  798;  Boxley  v. 
Scott  (Okl.)  162  P.  688;  Brown  v.  Van 
Pelt  (Okl.)  166  P.  102;  Hoyt  v.  Fixico 
(Okl.)    175  P.  517. 

Under  Atoka  Agreement  June  28, 
1898,  an  unacknowledged  lease  of  In- 
dian allotment,  though  recorded,  would 
be  a  nullity.  Reirdon  v.  Smith  (Okl.) 
161   P.  798. 

A  lease  by  a  Quapaw  Indian  of  his  al- 
lotment is  an  alienation  of  such  land. 
Ashton  V.  Noble  (Okl.)  162  P.  784. 

Conditional  lease  contract  conferred 
no  enforceable  legal  rights  on  plaintiff, 
where  restricted  Indian  executing  such 
instruments  had  no  legal  capacity  to 
do  so.  Guffey  v.  Pollan  (Okl.)  175  P. 
817. 

34.  Desoent^Laws  governing.— As  to 
Creeks,  Seminoles,  and  other  Indians  in 
Oklahoma,  see  Parker  v.  Riley,  243  F. 
42,  155  C.  C.  A.  572,  affirming  decree 
Biley   v:  Kelsey  (D.  0.)  218  F.  391; 


Jefferson  t.  Cook  (Okl.)  155  P.  852; 
Crouthamd  v.  ^Welch  (Okl.)  156  P.  302; 
Aldridge  v.  Whitten  (Okl.)  156  P.  667; 
Van  Buskirk  v.  Grisso  (Okl.)  157  P. 
307;  Wadsworth  v.  Crump  (Okl.)  157 
P.  713,  reversing  judgment  on  rehear- 
ing 154  P.  60;  Hill  v.  Hill  (Okl.)  160 
P.  1116;  Bruner  v.  Nordmeyer  (Okl.) 
166  P.  126;  Buck  v.  Simpson  (Okl.)  166 
P.  146;  McDonald  v.  Ralston  (Okl.) 
166  P.  405,  certiorari  denied  38  S.  Ct. 
14.  245  U.  S.  657,  62  L.  Ed.  534. 

35.  Judgment  lien  during  trust  pe- 
riods—The prohibition  in  Act  Cong. 
July  1,  1902,  I  15,  as  to  incumbering 
allotments  by  contracts  made  prior  to 
termination  of  the  period  of  restric- 
tion on  alienation,  applies  to  a  judg- 
ment, whether  based  on  tort  or  con- 
tract. Choctaw  Lumber  Co.  v.  Cole- 
man (Okl.)  156  P.  222. 

37.  Taxation  by  states  during  trust 
period.— Act  June  28,  1906,  c.  3572, 
providing  for  division  of  Osage  Indian 
trust  funds  and  lands  after  25  years, 
conferred  no  authority  upon  Secretary 
of  the  Interior  to  release,  exempt  from 
taxation,  any  part  of  such  trust  funds 
during  the  25-year  period.  McCurdy 
V.  U.  S.,  38  S.  Ct  289,  246  U.  S.  263, 
62  L.  Ed.  706. 

Act  April  18,  1912,  c.  83.  §  5,  au- 
thorizing Secretary  of  the  Interior  to 
pay  trust  funds  to  Osage  allottees  un- 
der rules  to  be  prescribed  by  Secre- 
tary, did  not  authorize  Secretary  to 
give  property  purchased  with  released 
funds  immunity  from  state  taxation. 
Id. 

Under  this  section,  and  Act  Jan.  14, 
1889,  c.  24,  and  Act  June  21,  1906,  c. 
3504,  relinquishment  by  Chippewa  In- 
dians of  lands  in  exchange  for  allot- 
ments in  reservations  in  trust  is  a 
valid  contract  creating  vested  rights  of 
which  an  Indian  could  not  be  deprived 
against  his  will  and  his  land  could  not 
be  taxed  by  the  state.  Morrow  v.  U. 
S.,  243  F.  854,  156  C.  C.  A.  306. 

Lands  of  full-blood  Seminole  Indian 
heirs,  inalienable  under  Act  April  26, 
1906,  c.  1876,  §  22,  and  Act  May  27, 
1908,  c.  199,  I  9,  are  not  subject  to 
state  taxation,  notwithstanding  provi- 
sions in  each  of  the  acts  that  all  lands 
restrictions  upon  which  are  removed 
shall  be  subject  to  taxation.  U.  S.  v. 
Bean  (C.  C.  A.)  253  F.  1. 

While  homesteads  of  Seminole  allot- 
tees were  not  subject  to  taxation,  both 
because  inalienable  and  by  reason  of 
the  direct  terms  of  the  Seminole  Agree- 
ment, yet  when  the  restrictions  on 
alienation  were  removed,  and  the  home- 
steads became  alienable,  they  were  sub- 
ject to  taxation  whenever  the  allottees 
disposed  of  them.     Id. 

Improvements  placed  upon  Indian 
lands  not  subject  to  taxation,  under 
terms  of  lease  providing  that  improve- 
ments should  become  property  of  les- 
sor as  part  of  consideration  for  lease, 
are  personal  property  subject  to  taxa- 
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tion  tmtil  the  lease  expires.  Central 
Coal  &  Lumber  Go.  v.  Board  of  Equali- 
zation of  Le  Flore  County  (Okl.)  173 
P.  442. 

Lands,  previously  taxable,  purchased 
from  private  owners  with  oil  royalties 
accruing  to  a  full-blood  Creek  Indian 
from  her  allotment  restricted  by  act. 
Cong.  May  27,  1908,  are  not  exempt- 
ed from  state  taxation  by  clause  in 
grantor's  deed  making  land  inalienable 
without  consent  of  Secretary  of  In- 
terior. Jones  V.  Whitlow  (OkL)  175 
iP.  753. 

39.  Suits  by  United  States  to  cancel 
conveyances  or  leases^— Where  the  Sec- 
retary of  the  Interior  removed  restric- 
tions against  sale  of  the  allotment  of  a 
full -blood  Cherokee  and,  reserving 
right  to  dispose  of  the  proceeds,  re- 
invested same  in  other  property,  which 
was  conveyed  to  allottee  with  a  valid 
restriction  against  alienation,  the  Unit- 
ed States  may  maintain  a  suit  to  can- 
cel a  mortgage  executed  by  the  allot- 
tee  and   a   sheriff's   deed   transferring 


the  property.    U.  S.  v.  Law  (C.  C.  A.) 
250  F.  218. 

45.  Suits  by  United  States  to  pro- 
tect allotted  lands— Against  advorso 
ciaimSd— Where  an  island  belonging  to 
the  Osage  Tribe  was  claimed  by  oth- 
ers, suit  by  the  United  States  for  the 
benefit  of  the  tribe  and  allottee  cannot 
be  defeated  on  the  ground  of  the  il- 
legality of  the  allotment.  U.  S.  v. 
Hutchings  (D.  O.)  252  F.  841. 

49.  Proceeding  in  state  court  involv- 
ing Indian  allottee's  titles— Where  pur- 
chaser of  government  homesteads  from 
Indians,  while  title  was  held  in  trust 
for  them  by  United  States  under  Act 
Cong.  July  4,  1884,  sued  such  Indians 
in  state  court  to  quiet  title,  on  Benrice 
by  publication,  default  judgment  quiet- 
ing title  was  void  as  touching  rights  of 
United  States  and  of  Indians.  Robin- 
son V.  Steele,  157  P.  845,  91  Wash. 
268., 

Cited  without  definite  application, 
Jefferson  v.  Fink,  38  S.  Ct.  516,  247 
U.  S.  288,  62  L.  Ed.  1117. 


§  4202.  (Act  June  21,  1906,  c.  3504.)     Same;  restrictions  on  alien- 
ation in  patent. 


Power  of  Congre88.F— Congress  may 
continue  or  extend  period  of  restric- 
tion against  alienation  by  Indians,  or 
provide  other  restrictions  during  pe- 
riod of  existing  restrictions.  Bozley 
V.  Scott  (Okl.)  162  P.  688. 

Extension  as  affecting  period  already 
expired^— Under      statutory      authority 

§  4203.  (Act  Feb.  8,  1887,  c.  119, 
c.  2348.)     Patents  in  fee  to 

I.  Removal  or  modifications  of  re- 
strictions against  alienation^— Act  May 

8,  1906,  amendatory  of  Act  Feb.  8, 
1887,  §  6,  applies  to  allottees  only;  andr 
a  homestead  patent,  having  been  issued 
to  an  Indian  under  Act  July  4,  1884, 
imposing  a  25-year  restriction  on 
alienation,  cannot  be  canceled,  and  a 
new  patent  issued,  without  restriction. 
Seaples  v.  Card  (D.  C.)  246  F.  501. 

3.  Allottees  as  citizens  and  electors. 

—No  intention  to  dissolve  tribal  rela- 
tions and  terminate  national  guardian- 
ship on  making  of  allotments  and  is- 
suing of  trust  patents  without  waiting 
for  expiration  of  trust  period  is  shown 
by  this  section  and  §  4201.  U.  S.  v. 
Nice,  36  S.  Ct.  696,  241  U.  S.  591,  60 
L.  Ed.  1192. 

An  Indian,  who  became  a  citizen  by 
Act  March  3,  1901,  can,  after  attain- 
ing his  majority,  sue  to  recover  land 
conveyed  by  him  while  a  minor.  Mc- 
Daniel  v.  Holland,  230  F.  945,  145  O. 
C.  A.  139. 

In  view  of  Comp.  St.  1916,  §  3951, 
securing  personal  rights  of  citizenship 
and  protection  of  laws  to  members  of 
tribes  of  Indians  to  whom  allotments 
are  made  under  this  section.  United 
States,  as  trustee  and  guardian  of  In- 
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given  the  President  to  extend  the  pe- 
riod during  which  Indian  allotments  are 
held  in  trust  by  the  government,  a 
proclamation  ezteilding  the  period  as 
to  certain  classes  of  allottees  does  not 
affect  one  whose  period  had  already 
expired.  Reynolds  v.  U.  S.  (0.  0.  A) 
252  F.  65. 

§  6,  as  amended.  Act  May  8,  1906, 
allottees. 

dian  allottee  and  trust  patentee  of 
certain  Indian  reservation  lands,  c&h- 
not  maintain  an  action  for  damages 
caused  to  fish  wheel  owned  and  operat- 
ed by  Indian  on  Columbia  river;  wheel 
having  been  constructed,  maintained, 
and  repaired  by  Indian  with  funds  de- 
rived from  sale  of  40  acres  of  his  al- 
lotment of  lands.  U.  S.  v.  Seufert 
Bros.  Co.,  252  F.  51,  164  C.  C.  A 
163. 

5.  Laws  governing  IniMan  allottees. 
—See  notes  to  §  4201,  ante. 

8.  Taxation  by  states^— Under  Act 
March  1,  1901,  Act  June  30,  1902,  Act 
March  3,  1903,  Act  April  26,  1906.  § 
19,  and  Act  May  27,  1908,  §  4,  lands 
allotted  to  Creels  freedwoman,  who  pe- 
titioned for  removal  of  restrictions  on 
alienation,  in  order  that  she  might  sell 
for  townsite  purposes,  held  taxable. 
Sweet  V.  Schocli,  38  S.  Ct.  101,  245  U. 
S.  192,  62  L.  Ed.  237,  affirming  judg- 
ment Schock  V.  Sweet,  145  P.  388,  45 
Okl.  51. 

Where  mixed-blood  Chippewa  Indian 
receiving  trust  patent  under  Act  Jan. 
14,  1889,  c.  24,  was  insisting  upon  hold* 
ing  thereunder  and  claiming  no  rights 
under  the  Act  June  21,  1906,  c.  35(M, 
Aield  that  the  state  could  nof  tax  hia 
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land.  Morrow  t.  U.  S.,  243  F.  8M, 
156  C.  C.  A.  366. 

Allotted  lands  of  the  United  Peoria 
and  Bliami  Tribes  on  alienation  pur- 
suant to  Acts  Gong.  June  7,  1897,  and 
May  31,  1900,  cease  to  be  exempt  from 
taxation.  Scanland  v.  Board  of  Com'rs 
of  Ottawa  County  (Okl.)  165  P.  898. 

Under  Act  Gong.  June  30,  1902,  | 
16,  lands  allotted  to  Creek  citizen  as 
homestead,  while  possessing  such  char- 
acteristic, are  nontaxable  for  21  years 
from  date  of  patent,  and  tax  sale  there- 
of is  void.    Davenport  y.  Doyle  (Okl.) 

157  P.  no. 

Where  conveyance  of  interest  of  full- 
blood  Indian  heir  of  allottee  of  land 
allotted  in  Choctaw  Nation  is  invalid, 
unless  approved  by  Secretary  of  Inte- 
rior, etc.,  such  interest  in  land  is  not 
subject  to  taxation,  prior  to  conveyance 
by  heirs  and  approval*.  Watkins  v. 
Howard  (Okl.)  166  P.  706. 

Lands  passing  to  heirs  of  allottees 
held  subject  to  restrictions  on  aliena- 
tion, and  hence  not  subject  to  assess- 
ment for  taxation.    Id. 

Lands  certified  to  a  Mississippi  Choc- 
taw Indian  under  Act  Cong.  July  1, 
1902,  are  not  subject  to  taxation  until 
after  proof  of  bona  dde  residence  and 
subsequent  alienation  by  allottee,  and 
tax  sale  while  land  is  exempted  is 
void.  Blackwell  v.  Harts  (Okl.)  167  P. 
325. 

10.  Patents  to  allotted  lands.— Find- 
ing that  Indian  allottee  attained  his  ma- 
jority, imported  by  issuing  patent  to 
him  in  fee  under  Act  March  1,  1907, 
held  not  decisive  of  the  allottee's  age 
for  any  other  purpose  than  fixing  his 
right  to  receive  the  title  free  from  re- 
strictions, and  the  validity  of  his  con- 
veyance must  be  tested  -by  the  state 
laws  to  which  the  allottee  became  sub- 
ject under  this  section.  Dickson  v. 
Luck  Land  Co.,  37  S.  Ct.  167,  242  U. 
S.  371,  61  L.  Ed.  371,  affirming  judg- 
ment Luck  Land  Co.  v.  Minor,  157  N. 
W.  655,  132  Minn.  396. 

Patent  issued  after  death  of  Indian 
selecting  allotment  under  Act  Aug.  7, 
1882,  held  not  open  to  attack  by  any- 
body but  the  United  States  and  the 
tribe,  especially  in  view  of  Rev.  St.  S 
2448  (Comp.  St.  1916,  §  5008).  U.  S. 
V.  Chase,  38  S.  Ct.  24.  245  U.  S.  89, 
62  L.  Ed.  168,  reversing  judgment 
Chase  v.  U.  S.,  222  F.  593,  138  C.  O. 
A.  117. 

Adjudication  by  Dawes  Commission 
of  enrollment  of  Indians  and  allotment 
of  land,  and  patents  issued  thereon, 
are  impervious  to  collateral  attack. 
Folk  V.  U.  S.,  233  F.  177,  147  0.  C.  A. 
183. 


As  Act  July  1,  1902,  §  21,  makes  the 
allotment  certificate  issued  by  the 
Dawes  Commission  conclusive  evidence 
of  the  right  of  the  allottee'  to  land  of 
Cherokee  Nation  described,  a  convey- 
ance of  allottee  before  issuance  of  pat- 
ent carries  title.  U.  S.  v.  Whitmire, 
236  F.  474,  149  C.  C.  A.  526. 

Equitable  maxims  being  to  ah  extent 
applicable  to  Indians,  held,  Land  De- 
partn>ent  having  improperly  canceled  a 
trust  patent  issued  under  Act  July  4, 
1884,  and  issued  a  fee -simple  patent 
under  Act  Feb.  8,  1887,  §  6,  or  Act  May 
8,  1906,  amendatory  thereof,  Indian 
could  not,  having  conveyed  land,  re- 
cover same  on  theory  that  purchaser 
was  chargeable  with  notice  of  her  in- 
capacity to  alienate.  Seaples  v.  Card 
(D.  C.)  246  F.  501. 

Where  Land  Department,  purporting 
to  act  under  Act  Feb.  8,  1887,  §  6,  or 
Act  May  8,  1906,  amendatory  thereof, 
canceled  a  trust  patent  to  homestead 
issued  to  Indian  under  Act  July  4,  1884, 
which  restricted  alienation  for  25  yea%s 
and  issued  a  fee- simple  patent,  such 
patent  was  not  void,  being  within  juris- 
diction of  Land  Department,  and  it 
could  not  be  collaterally  attacked  by 
Indian,  who  after  issuai^e  disposed  of 
land.    Id. 

Where  trust  patent  was  issued  to  In- 
dian pursuant  to  Act  July  4,  1884,  con- 
taining a  25-year  restriction  on  aliena- 
tion, Land  Department  is  without  au- 
thority, Indian  having  abandoned  tribal 
life,  to  thereafter  cancel  such  patent, 
and  issue  a  new  patent,  without  re- 
strictions, under  Act  Feb.  8,  1887,  § 
6.    Id. 

Irrespective  of  whether,  an  allotment 
of  Indian  lands  under  Act  May  8,  1906, 
and  the  recording  of  a  patent  in  fee 
simple  to  the  allottee,  vests  title  in 
the  latter  to  the  allotted  land,  manda- 
mus at  the  instance  of  the  allottee 
against  the  Secretary  of  the  Interior 
will  not  lie  to  compel  the  delivery  of  a 
patent  to  the  allottee,  where  it  appears 
that  the  allotment  was  procured  by 
false  and  fraudulent  representations 
as  to  the  competency  and  qualifications 
of  the  relator.  United  States  ex  rel. 
PrettybuU  v.  Lane,  47  App.  D.  C.  134. 

Determination  by  United  States  offi- 
cials in  issuing  patent  to  mixed-blood 
Chippewa  Indian  of  White  Earth  In- 
dian reservation  that  he  was  an  adult 
is  conclusive  as  to  his  right  to  take  ti- 
tle, except  in  direct  action  to  set  aside 
patent.  Luck  Land  Co.  v.  Minor,  157 
N.  W.  655,  132  Minn.  396. 

Cited  without  definite  application, 
U.  S.  V.  Lewis  (D.  C.)  253  F.  469. 


§  4207.  (Act  March  2,  1889,  c.  422,  §  1.)     Allotment  Act  extended 
to  certain  tribes  in  Indian  Territory. 

Cited    without    definite    application, 
Keynolds  v.  U.  S.  (C.  0.  A.)  252  F.  65. 
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§  4214.  (Act  Aug.  15,  1894,  c.  290,  §  1,  as  amended,  Act  Feb.  6, 
1901,  c.  217,  §  1.)     Actions  for  allotments.  f 


I.  Constraction  In  aeneral^^This  sec- 
tion did  not  deprive  the  Secretary  of 
the  Interior  of  authority  to  settle  dis- 
putes concerning  allotments,  but  only 
gave  Circuit  Courts  concurrent  author- 
ity. Daugherty  v.  McFarland  (S.  D.) 
166  N.  W.  143. 

6.  Grounds  for  reliefs— Government 
held  to  have  right  of  action  against  de- 
fendant for  value  of  land  which  he  pro- 
cured to  be  fraudulently  entered  under 
Act  Aug.  15,  1894,  c.  290,  though  false 
showing  made  by  the  entrymen  did  not 
entitle  them  to  patents.  U.  S.  v.  Jones, 
242  F.  609,  155  C.  C.  A.  299,  reversing 
judgment  (D.  C.)  232  F.  218. 

8.  Jurlsdiotlon  and  proceedings  of 
courts— State  or  territorial  courts.— A 

full-blood  Indian,  being  a  citizen  of  the 
United  States  and  of  the  state,  has  a 
right  to  sue  in  the  state  courts,  and 
may  have  his  rights  growing  out  of 
treaties  and  acts  of  Congress  relating 
to  his  land  adjudicated,  and  such  rights 
as  may  be  protected  at  suit  of  the  ex* 
ecutive  department  of  the  federal  gov- 
ernment may  ulso  be  enforced  in  state 


courts  by  an  action  bj^  the  Indian. 
Brown  v.. Anderson  (Okl.)  160  P.  724. 

On  April  27,  1915,  the  district  court 
had  no  jurisdiction  of  suit  by  full-blood 
Indian  heirs  of  deceased  Pawnee  in- 
volving lands  allotted  to  decedent  under 
general  allotment  Act  Feb.  8,  1887,  as 
amended  by  Act  Feb.  28,  1891,  the  de- 
termination of  title,  and,  incidentally, 
the  rights  of  possession  of  allotment 
while  held  in  trust  by  United  States. 
Caesar  v.  Krow  (Okl.)  176  P.  927. 

Under  this  section  and  §  4223,  coun- 
ty court  held  without  jurisdiction  to 
distribute  land  of  deceased  Indian  al- 
lottees held  under  trust  patents  and  to 
partition  such  lands.  Daugherty  v.  Mc- 
Farland (S.  D.)  166  N.  W.  143. 

10*.  — —  Parties^-^hough  the  allot- 
tee of  lands  belonging  to  the  Cherokee 
Nation,  who  had  conveyed  them,  relin* 
quished  his  allotment  in  a  contest,  a 
proceeding  to  which  his  grantee  was 
not  a  party,  the  rights  of  the  grantee 
were  unaffected.  U.  S.  v.  Whitmire, 
236  F.  474,  149  C.  C.  A.  526. 

Cited  without  definite  airplicatlon, 
In  re  Wright,  50  Ct.  CL  19. 


§  4217.  (Act  May  31,  1900,  c.  598,  §  1.)     Leases  of  allotted  lands 
where  allottee  is  incapacitated. 

not  in  all  respects  meet  with  approval. 
Anicker  v.  Gunsburg,  38  S.  Ct.  228,  246 
U.  S.  110,  62  L.  Ed.  603,  affirming  de- 
cree 226  F.  176,  141  O.  O.  A,  174. 


Right   of    Indian   allottees   to    make 

leases^^Secretary  of  Interior  held  not 
deprived  of  authority  to  exercise  dis- 
cretion respecting  approval  of  Indian 
leases  by  giving  reasons  which  might 

§  4218.  (Act  Feb.  28,  1891,  c.  383, 

occupied  by  Indians. 

Validity  of  ieaso  by  Chiolcasaw  In-,  f 
dian^— An  agricultural  lease  made  by  a 
full-blood  Chickasaw  Indian  of  his  al- 
lotted lands,  executed  April  13,  1912, 
to  take  effect-  January  1,  1914,  is  void, 
and  such  lease  cannot  be  legally  set  up 
as  a  defense  in  an  action  for  the  re- 


§  3.)     Leases  of  farming  lands 

covery  of  the  lands  described  therein. 
Taylor  v.  Granger  (Okl.)  174  P.  234. 

Cited    without    deflnlto    applioatlon, 

Indian  Territory  Illuminating  Oil  Co.  v. 
SUte  of  Oklahoma,  36  S.  Ct  453,  240 
U.  S.  522,  60  I/.  Ed.  779. 


§  4219.  (Act  Aug.  15,  1894,  c.  290,  §  1.)     Leases  of  surplus  lands. 


Leases  of  restricted  surplus  allot- 
ments of  Creek  or  Choctaw  Indians^— 

A  valid  lease  for  agricultural  purposes, 
of  a  Creek  Indian's  restricted  si^rplus 
allotment,  may  be  made  pending  a  pri- 
or lease,  provided  it  is  made  for  a  fair 
rental,  near  the  termination  of  the  ex- 
isting lease,  and  does  not  extend  the 
term  more  than  five  years  from  the 
date  of  the  new  lease.  Brown  v.  Van 
Pelt  (Okl.)  166  P.  102. 

A  lease  executed  on  January  4,  1913, 
by  full -blood  Creek  Indian  woman,  on 
her  restricted  surplus  allotment  to 
commence  January  1,  1914,  and  run 
four  years,  is  void,  where  there  was 
not  shown  it  was  necessary  to  make 
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the  new  lease  at  such  time  to  regu- 
late the  course  of  cultivation.    Id. 

Valid  lease  for  agricultural  purposes 
of  restricted  Choctaw  Indian's  surplaa 
allotment  may  be  made  during  exist- 
ence of  prior  valid  lease,  provided  it 
is  made  for  fair  rental  near  termina- 
tion of  existing  lease  and  is  not  for 
more  than  five  years.  Mullen  t.  Noah 
(Okl.)  166  P.  742. 

Lease  executed  by  full-blood  Choctaw 
Indian  on  his  restricted  surplus  allot- 
ment to  commence  seven  months  in  fu- 
ture, which  was  not  shown  to  be  nec- 
essary to  regulate  course  of  cultiva- 
tion, is  void;  lessor  not  being  in  pos- 
session.   Id. 
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§  4220.  (Act  March  3,   1909,  c. 
mining  purposes.   # 

i.  Approval  of  leases  by  soorotary  of 
the  Interior.— An  Indian  allottee,  who 
holds  his  land  subject  to  Act  May  27, 
1908,  §  2,  auUioriziag  leases  with  the 
approval  of  the  Interior  Department, 
and  has  leased  the  surface,  may  also 
lease  it  for  oil,  with  the  right  to  drill 
thereon.  Kemmerer  v.  Midland  Oil  & 
DrilUng  Co.,  229  F.  872,  144  C.  O.  A. 
154. 

The  death  of  a  minor  Greek  allottee 
held,  under  Act  May  27,  1908,  c.  199, 
I  9,  to  terminate  all  control  by  the 
Secretary  of  the  Interior  over  the  land, 
including  an  oil  lease  previously  made 
with  his  approval,  and  the  royalties  ac- 
crued and  accruing  thereunder.  Rich- 
ard V.  Parker,  245  F.  330,  157  0.  C.  A. 
522. 

An  appeal  from  a  decree  dismissing 
a  bill  for  an  injunction  does  not  dis- 
turb the  operative  effect  of  the  decree 
or  operate  as  a  stay  of  the  proceed- 
ings; so  that  if,  during  the  pendency  of 
an  appeal  from  such  a  decree  dismiss- 
ing a  bill  to  enjoin  the  Secretary  of  the 
Interior  from  approving  and  delivering 
mineral  leases  of  Indian  lands,  the  Sec- 
retary approves  and  delivers  the  leas- 
es, the  appeal  will  be  dismissed  as  pre- 
senting only  a  moot  question.  Shaw  v. 
Lane,  47  App.  D.  C.  170. 

Where,  pending  an  appeal  from  a  de- 
cree dismissing  a  bill  to  enjoin  the  ap- 
proval and  delivery  of  certain  mineral 
leases  by  the  Secretary  of  the  Interior, 
the  Secretary  approves  and  delivers 
the  leases,  the  fact  that  the  bill  con- 
tains a  prayer  for  general  relief  will 
not  permit  this  court  to  take  jurisdic- 
tion to  determine  whether  a  mandatory 
injunction  should  not  be  granted  to 
compel  the  Secretary  to  cancel  the 
leases  for  the  excess  or  abuse  of  dis- 
cretion in  approving  and  delivering 
them.    Id. 

Where  full -blood  Creek  Indian  ex- 
ecuted oil  and  gas  lease  on  his  allot- 
ment which  was  filed  with  Indian  agent, 
and  died  before  its  approval  by  Secre- 
tary of  Interior,  and  his  heirs  convey- 
ed his  land,  the  subsequent  approval 
related  to  date  of  lease,  and  heirs' 
grantees  took  subject  thereto.  Scioto 
Oil  Co.  V.  O'Hern  (Okl.)  169  P.  483. 

2.  — »  Removal  of  restrictions 
against  allenatlon^^-Oil  and  gas  lease  by 
heirs  of  Indian  allottee  held  an  aliena- 
tion of  the  oil  and  gas  taken  there- 
from, and  approval  by  the  Secretary 
of  Interior  a  removal  of  restrictions  on 
such  alienation.  Parker  v.  Riley,  243 
F.  42,  155  O.  C.  A.  572,  affirming  de- 
cree Riley  v.  Kelsey  (D.  C.)  218  F. 
391. 

Under  Act  May  27,  1908,  §S  1,  2,  9, 
where  Indian  allottee  died  leaving  is- 
sue born  since  March  4,  1906,  and  oth- 
er heirs,  approval  of  oil  and  gas  lease 
by  Secretary  of  Interior  held  to  re- 
move  restrictions   on   alienation   from 


263.)    Leases  of  allotted  lands; 

the  leasehold  and  the  royalties  there- 
under.   Id. 

31/2.  Validity  of  leases^An  oil  and 
gas  lease,  executed  by  the  guardian  of 
an  Indian  minor  in  Oklahoma  and  ap- 
proved by  the  proper  probate  court,  is 
valid  for  its  term,  although  the  minor 
reaches  majority  before  its  expiration. 
Etchen  v.  Cheney,  236  F.  104,  148  C. 
O.  A.  698. 

On  oil  and  gas  lease  executed  by  a 
Creek  Indian  is  void  under  Act  May 
27,  1908,  where  undisputed  parol  evi- 
dence showed  he  was  a  minor  at  date 
of  execution.  Gilcrease  v.  McCullough 
(Okl.)  162  P.  178. 

Where  a  minor  citizen  of  the  Creek 
Nation  of  one- eighth  Indian  blood  ex- 
ecuted an  oil  and  gas  lease  void  under 
Act  May  27,  1908,  and  after  his  ma- 
jority, without  fraud,  and  for  valuable 
consideration,  executed  another  lease, 
held,  that  such  second  lease  was  valid 
and  binding.    Id. 

8i/2«  Regulations  by  secretary  of  In- 
teriors—The discretionary  power  of 
the  Secretary  of  the  Interior  to  make 
regulations  concerning  oil  and  gas  leas- 
es of  Indian  lands  implies  the  power 
and  discretion  on  his  part  to  change  or 
wholly  abrogate  such  regulations. 
United  States  ex  rel.  Reynolds  v. 
Lane,  46  App.  D.  C.  50. 

II.  Royalty^Asslgnmeat  of^— An  at- 
tempted assignment,  by  a  fuU-blood 
Cherokee,  of  accruing  royalties  under 
a  departmental  oil  and  gas  lease  on  his 
allotment,  is  void,  unless  approved  by 
the  Secreary  of  the  Interior.  Day  v. 
Charlton  (Okl.)  160  P.  606. 

1 1 1^-  Suits  to  set  aside  or  oancel  leas- 
es.—In  suit  to  set  aside  an  oil  and 
gas  lease  executed  by  an  Indian,  evi- 
dence held  insufficient  to  show  fraud 
in  its  procurement.  Gilcrease  y.  Mc- 
Cullough  (Okl.)   162  P.  17S. 

In  suit  by  Indian  to  cancel  oil  and 
gas  lease  under  Act  May  27,  1908,  on 
ground  that  he  was  a  minor  when  it 
was  executed,  census  card  showing  In- 
dian's enrollment  at  age  of  nine  years 
held  inadmissible  to  show  his  minority 
on  date  of  execution  of  lease,  not  show- 
ing date  of  application  for  enrollment. 
Id. 

In  a  suit  by  plaintiff,  enrolled  as  an 
Indian,  to  set  aside  an  oil  and  gas  lease 
under  Act  May  27,  1908,  on  the  ground 
of  minority  at  the  time  of  Execution, 
the  certified  copy  of  the  rolls  of  the 
Creek  citizens  by  blood  held  not  ad- 
missible to  show   plaintiff's  age.    Id. 

Under  Act  May  27,  1908,  §  3,  held, 
that  an  enrollment  record  of  the  Com- 
mission to  the  Five  Civilized  Tribes, 
showing  June  9,  1899,  plaintiff  was  en- 
rolled, being  of  the  age  of  9  years,  will 
not  establish  his  minority  on  February 
8.  1911,  11  years  and  4  months  later. 
Id. 
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§  4221.  (Act  June  25,  1910,  c.  431,  §  4.)     Same;    lands  held  in 

trust. 

Leases  of  allotments  to  Indians  In  v.  Fox  (Okl.)  157  P.  340;  Bailey  ▼. 
Oklahoma  under  special  acts.— See  Ap-  King  (Okl.)  157  P.  763;  Crosbie  v. 
pie  V.  Pierce  (Okl.)  155  P.  892;   Baken      Brewer  (Okl.)  158  P.  388. 

§  4222.  (Act  Feb.  28,  1891,  c.  383,  §  5.)     Descent  of  land. 


Applicability  and  operation  of  statute. 

— Trust  patents  issued  to  Indian  al- 
lottees under  Act  Cong.  Feb.  8,  1887, 
§  5  (Comp.  St.  1916,  §  4201),  as  amend- 
ed by   this   section,   cover  merely  the 


tribal  possessory  right,  and  the  land 
remains  goyernment  property.  Daugh- 
erty  ▼.  McFarland  (S.  D.)  166  N.  W. 
143. 


§  4223.  (Act  May  27,  1902,  c.  888,  §  7.)     Sale  of  allotted  lands; 
heirs  of  decedent. 


Removal  of  restrictionSd— See  Nuzum 
V.  Springer,  156  P.  704,  97  Kan.  744. 

Congress  had  power  to  remove  re- 
strictions imposed  upon  alienation  by 
heirs  of  Indian  patentee  by  Act  March 
2,  1889,  §  11,  as  was  done  by  this  sec- 
tion. Egan  V.  McDonald,  38  S.  Ct.  223, 
246  U.  S.  227,  62  L.  Ed.  680,  affirm- 
ing judgment  153  N.  W.  915,  36  S. 
D.  92. 

Jurisdiction  of  county  court.^Under 

this  section,  and  Comp.  St.  1916,  ij  4214, 
county  court  held  without  jurisdiction 
to  distribute  land  of  deceased  Indian  al- 
lottees held  under  trust  patents  and  to 
partition  such  lauds.  Daugherty  v.  Mc- 
Farland (S.  D.)  166  N.  W.  143. 

Adjudication  of  heirship  as  condition 
precedent  to  conveyance.— Adjudication 
of  heirship  by  some  federal  court  held 
not  condition  precedent  to  valid  con- 
veyance by  Indian  allottee*s  heirs  made 
in  1908,  and  approved  by  the  Secretary 
of  the  Interior  in  1909.  Egan  v.  Mc- 
Donald, 38  S.  Ct.  223,  248  U.  S.  227, 
62  L.  Ed.  680,  affirming  judgment  153 
N.  W.  915,  36  S.  D.  92. 

Approval  by  Secretary  of  Interior.— 

Lands  allotted  to  Creeks,  Chickasaws, 
and  other  Indians  in  Oklahoma,  see  Da- 
vid V.  Youngken  (C.  C.  A.)  250  F.  208. 

Where,  under  original  Creek  Agree- 
ment (Act  March  1,  1901)  §  28,- sup- 
plemental Creek  Agreement  (Act  June 
30,  1902)  §  7,  and  Appropriation  Act 
March  3,  1905,  allotment  was  made  by 
Dawes  Commission,  and  name  of  a  fuU- 
blood  Creek  Indian,  born  in  1903,  en- 
rolled on  June  10,  1905,  who  died  on 
June  22d  of  that  year,  the  provisions 
of  Act  April  20,  1906,  §§  5,  19,  im- 
posing restrictions  on  alienations  by  al- 
lottees, do  not  apply;  but  section  22, 
declaring  that  all  conveyances  made  by 
heirs  who  are  full -blood  Indians  shall 
be  subject  to  approval  of  the  Secre- 
tary of  the  Interior,  governs.  Harris 
v.  Bell  (C.  C.  A.)  250  F.  209. 

After  Act  Cong.  May  27,  1908,  became 
effective,  Secretary  of  Interior  had  no 
authority  to  approve  conveyances  of 
fuU- blood  inherited  Indian  lands.  Hope 
V.    Foley    (Okl.)    157    P.    727. 

Where  in  1907  full-blood  heir  convey- 
ed inherited  lands  without  approval  by 
Secretary  of  Interior  under  Act  Cong. 
April  26,  1906,  and  in  1910  executed 
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other  deeds  for  which  no  present  pay- 
ment of  consideration  was  proven, 
which  were  approved  by  Secretary  of 
Interior  and,  after  suit  for  their  can- 
cellation, were  approved  by  proper 
court,  conveyances  were  valid.    Id. 

Under  Act  Cong.  April  26,  1906,  § 
22,  the  deed  of  a  full-blood  Indian  hus- 
band succeeding  to  possession  of  his 
wife's  allotment  on  her  death  by  cur- 
tesy must  have  been  approved  by  the 
Secretary  of  the  Interior  to  be  valid; 
he  being  an  "heir"  under  such  stat- 
ute. Zimmerman  v.  Holmes  (Okl.)  159 
P.  303. 

Act  bong.  April  26,  1906,  §  22,  re- 
lating to  conveyances  by  heirs  of  de- 
ceased Indian  and  approval  by  Secre- 
tary of  Interior,  applies  to  -conveyances 
by  adult  full- blood  Creek  heirs  of  al- 
lotment set  apart  in  right  of  deceased*s 
ancestor  after  his  death  and  patented 
to  the  "heirs."  Moffett  v.  Conley  (Okl.) 
163  P.  118. 

Congress  has  power  to  require  con- 
veyances by  Indians  of  Inherited  allot- 
ted lands  to  be  approved  by  Secretary 
pf  Interior,  vrithout  regard  to  fact  that 
land  descended  to  heirs  free  of  restric- 
tions on  alienation  except  disability  of 
minority.    Id. 

Conveyances  of  inherited  allotted 
lands  through  which  intervener  claimed 
equitable  title  not  being  approved  by 
Secretary  of  Interior,  except  as  to  part 
as  to  which  rights  of  third  parties  had 
attached,  the  equitable  rights  of  the  in- 
tervener fall  w^ith  the  legal  title.    Id. 

Act  Cong.  AprU  26,  1906,  c.  1876,  § 
22,  invalidates  deed  of  inherited  lands 
allotted  to  full-blood  Chickasaw  dying 
before  passage  of  act,  where  his  adult 
full-blood  Chickasaw  heirs  conveyed 
without  the  approval  of  the  Secretary 
of  the  Interior.  Cushing  v.  Whaley 
(Okl.)  165  P.  135. 

While  governmental  guardianship  of 
full-blood  Indians  continues,  Congress 
may  constitutionally  require  that  con- 
veyances by  full-blood  Indian  heirs  of 
inherited  allotted  lands  be  approved  by 
the  Secretary  of  the  Interior,  although 
prior  restrictions  have  expired  by  death 
of  allottee.    Id. 

Deed  executed  in  1907  by  full-blood 
Chickasaw  heir,  conveying  land  allotted 
after  allottee's  death,  was  void,  with- 
out approval  of  Secretary  of  Interior, 
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under  Act  Cong.  AprU  26,  1906,  c.  1876, 
I  22.  Bruner  v.  Nordmeyer  (Okl.)  166 
P.  126. 

Conveyances  of  inherited  lands  made 
by  full- blood  heirs  of  a  Mississippi 
Choctaw  Indian  who  died  in  1903  are 
void  unless  approved  by  the  Secretary 
of  the  Interior,  and  conveyances  made 
after  Act  Cong.  May  27,  1908,  are 
void  unless  approved  by  the  judge  of 
the  county  court  having  jurisdiction  of 
settlement  of  estate  of  decedent.  Samp- 
son V.  Smith  (Okl.)  166  P.  422. 

Act  Cong.  April  26,  1906,  §  22,  au- 
thorizes, where  there  are  both  adult 
and  min'or  heirs,  alienation  prior  to 
patent,  and  without  approval  of  Secre- 
tary of  Interior,  of  interest  of  minor 
Indian  heir  of  less  than  full  blood  only 
by  joining  in  sale  with  adult  heirs  by 
guardian  duly  appointed.  Lula,  Semi- 
nole RoU  No.  908,  V.  Powell  (Okl.)  166 
P.  1050. 

Under  Act  Cong.  April  21,  1904,  au- 
thorizing, when  for  best  interest  of  al- 
lottee, sale  of  his  restricted  lands,  rec- 
ommendation by  United  States  Indian 
agent  and  approval  by  Secretary  of  In- 
terior is  condition  precedent  to  sale  of 
such  lands.  Murrow  Indian  Orphans* 
Home  V.  McCIendon  (Okl.)  166  P.  1101. 

Approval  of  Secretary  of  Interior 
was  not  necessary  to  validity  of  guard- 
ian's deed  to  interest  of  minor  in  lands 
of  his  full-blood  mother,  executed  after 
her  death,  where  it  did  not  appear  that 
minor  was  full-hlood.  Moffer  v.  Jones 
(Okl.)  169  P.  652. 

Execution  of  deed  to  Indian  allot- 
ment by  heirs  of  allottee,  and  approval 
thereof  by  Secretary  of  Interior,  not 
only  divested  federal  government  of  ti- 
tle and  terminated  its  jurisdiction  over 
land,  but  transferred  jurisdiction  to 
state  courts.     Tripp  v.  Sieler,  161  N. 


W.  337,  38  S.  D.  321,  rehearing  denied 
164  N.  W.  67. 

Under  this  section,  though  one  of 
heirs  of  deceased  allotee  of  Indian  al- 
lotment, who  executed  conveyance 
thereof,  which  was  approved  by  Secre- 
tary of  Interior,  was  a  refractory  In- 
dian, the  deed  conveyed  full  title  to  the 
purchaser,  nevertheless.     Id. 

Where  deed  approved  by  the  Secreta- 
ry of  the  Interior,  executed  by  heirs  of 
deceased  allottee  of  Indian  lands,  had 
been  recorded  in  office  of  register  of 
deeds  of  proper  county  before  passage 
or  approval  of  Laws  S.  D.  1911,  c.  3, 
defect  in  acknowledgment  was  cured  by 
act,  and  deed  or  record  was  admissible 
in  evidence.    Id. 

Where  a  United  States  Indian  agent 
reported  to  Commissioner  of  Indian  af- 
fairs that  parties  who  executed  deed 
to  Indian  allotment  were  sole  heirs  of 
deceased  allottee,  and  deed  was  approv- 
ed, it  conveyed  good  prima  facie  title, 
and  burden  was  on  purchaser  from 
party  claiming  under  deed  to  show  ex- 
istence of  other  heirs  before  he  could 
rescind.    Id. 

Recitals  of  report  of  special  United 
States  Indian  agent  to  Commissioner 
of  Indian  Affairs,  and  Department  of 
Interior's  approval  of  deed  executed  by 
heirs  of  deceased  allottee  of  Indian 
lands,  held  not  an  adjudication  that 
parties  who  executed  deed  were  sole 
heirs  of  allottee.    Id. 

Under  this  section,  approval  by  Sec- 
retary of  Interior  of  deed  by  Indian's 
widow  claiming  under  distribution  and 
partition  by  county  court  held  to  con- 
vey to  grantee  the  fee-simple  title  free 
and  clear  of  the  rights  of  any  other 
heirs.  Daugherty  v.  McFarland  (S.  D.) 
166  N.  W.  143. 


§  4225.  (Act  March  1,   1907,  c.  2285.)     Same;    of  noncompctent 
Indian. 

Cited  without  definite  application, 
U.  S.  V.  Seufert  Bros.  Co.  (C.  C.  A.) 
252  F.  51. 

§  4226.  (Act  June  25,  1910,  c.  431,  §  1.)     Ascertainment  of  heirs 
of  deceased  allottee,  etc. 


3.  Construction.— Authority  of  Secre- 
tary of  interior^— Order  of  Secretary  of 
Interior  recognizing  the  adopted  chil- 
dren of  deceased  Indian  allottee  as  his 
heirs,  though  made  final  and  conclusive 
by  this  section,  did  not  exhaust  his 
power  so  as  to  permit  mandamus  to  in- 
terfere with  his  action  in  reopening  the 
matter  for  further  consideration.  Lane 
T.   U.   S.   ex  rel.  Mickadiet,  36  S.  Ct. 


599,  241  U.  S.  201,  60  L.  Ed.  956,^  re- 
versing judgment  United  States  of 
America  ex  rel.  Mickadiet  v.  Lane,  43 
App.  D.  C.  414. 

A  decree  of  adoption  by  a  state  court 
is  no  reason  for  interfering  by  manda- 
mus with  determination  of  Secretary  of 
Interior,  Under  this  section,  as  to  the 
legal  heirs  of  a  deceased  Indian  allot- 
tee.    Id. 


§  4234a.  (Act  June  14,  1918,  c.  101,  §  1.)     Determination  of  heir- 
ship of  deceased  members  of  Cherokee,  Choctaw,  Chickasaw, 
Creek  and  Seminole  tribes. 
A  determination  of  the  question  of  fact  as  to  who  are  the  heirs 
of  any  deceased  citizen  allottee  of  the  Five  Civilized  Tribes  of  In- 
dians who  may  die  or  may  have  heretofore  died,  leaving  restricted 
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heirs,  by  the  probate  court  of  the  State  of  Oklahoma  having  juris- 
diction to  settle  the  estate  of  said  deceased,  conducted  in  the  man- 
ner provided  by  the  laws  of  said  State  for  the  determination  of 
heirship  in  closing  up  the  estates  of  deceased  persons,  shall  be  con- 
clusive of  said  question :  Provided,  That  an  appeal  may  be  taken  in 
the  manner  and  to  the  court  provided  by  law,  in  cases  of  appeal  in 
probate  matters  generally :  Provided  further.  That  where  the  time 
limited  by  the  laws  of  said  State  for  the  institution  of  administra- 
tion proceedings  has  elapsed  without  their  institution,  as  well  as  in 
cases  where  there  exists  no  lawful  ground  for  the  institution  of  ad- 
ministration proceedings  in  said  courts,  a  petition  may  be  filed 
therein  having  for  its  object  a  determination  of  such  heirship  and 
the  case  shall  proceed  in  all  respects  as  if  administration  proceed- 
ings upon  other  proper  grounds  had  been  regularly  begun,  but  this 
proviso  shall  not  be  construed  to  reopen  the  question  of  the  deter- 
mination of  an  heirship  already  ascertained  by  competent  legal  au- 
thority under  existing  laws:  Provided  further,  That  said  petition 
shall  be  verified,  and  in  all  cases  arising  hereunder  service  by  pub- 
lication may  be  had  on  all  unknown  heirs,  the  service  to  be  in  ac- 
cordance with  the  method  of  serving  nonresident  defendants  in  civil 
suits  in  the  district  courts  of  said  State ;  and  if  any  person  so  serv- 
ed by  publication  does  not  appear  and  move  to  be  heard  within  six 
months  from  the  date  of  the  final  order,  he  shall  be  concluded 
equally  with  parties  personally  served  or  voluntarily  appearing. 
(40  Stat.  606.) 

This  section,  and  the  section  next  following,  were  an  act  entitled  "An  act  to 
provide  for  a  determination  of  heirship  in  caaes  of  deceased  members  oi  the 
Cherokee,  Choctaw,  Chickasaw,  Creek,  and  Seminole  Tribes  of  Indians  in 
Oklahoma,  conferring  jurisdiction  upon  district  courts  to  partition  lands  be- 
longing to  full-blood  heirs  of  allottees  of  the  Five  Civilized  Tribes,  and  for 
other  purposes,"  cited  above. 

Notes  of  Deeislona 

Jurisdiction   of  courts    prior  to    on-  in  an  action  for  partition  of  realty  in- 

actmentd— The  district  courts  of  Okla-  herited  by  full-blood  Indians  of  the  Five 

homa,  prior  to  enactment  of  this  and  Civilized  Tribes  from  a  deceased  full- 

the  following  section,  conferring  such  blood  allottee.    Hoodenpyl  v.  Champion 

jurisdiction,  were   without  jurisdiction  (Okl.)  177  P.  369. 

§  4234b.  (Act  June  14,  1918,  c.  101,  §  2.)     Same;  laws  applicable 
to  lands  of  full-blooded  members. 

The  lands  of  full-blood  members  of  any  of  the  Five  Civilized 
Tribes  are  hereby  made  subject  to  the  laws  of  the  State  of  Okla- 
homa, providing  for  the  partition  of  real  estate.  Any  land  allotted 
in  such  proceedings  to  a  full-blood  Indian,  or  conveyed  to  him  upon 
his  election  to  take  the  same  at  the  appraisement,  shall  remain  sub- 
ject to  all  restrictions  upon  alienation  and  taxation  obtaining  prior 
to  such  partition.  In  case  of  a  sale  under  any  decree,  or  partition, 
the  conveyance  thereunder  shall  operate  to  relieve  the  land  describ- 
ed of  all  restrictions  of  every  character.     (40  Stat.  606.) 

See  note  to  S  4234a. 

§  4238a.  (Act  June  21,  1906,  c.  3504.)  Sale  of  allotted  lands  for 
town-sites. 
For  the  purpose  of  allowing  any  Indian  allottee  to  sell  for  town- 
site  purposes  any  portion  of  the  lands  allotted  to  him  the  Secretary 
of  the  Interior  may,  by  order,  remove  restrictions  upon  the  alien- 
ation of  such  lands  and  issue  fee-simple  patents  therefor  under 
such  rules  and  regulations  as  he  may  prescribe.     (34  Stat.  373.) 

This  was  a  provision  in  the  Indian  appropriation  act  for  the  fiscal  year 
1907,  under  the  subtitle  "South  Dakota,"  cited  above.  This  section  is  in  its 
language  of  general  application,  although  included  in  the  provisions  which  re- 
late only  to  Indians  in  South  Dakota,  and  is  therefore  included  in  this  com- 
pilation. 
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CHAPTER  A— REGULATION  AND  RESTRICTION 
OF  IMMIGRATION  IN  GENERAL 

The  proviaions  of  Tarious  acta  relating  to  immigration  subsequent  to  the 
enactment  of  the  Revised  Statutes  and  prior  to  March  8,  1903,  were  supers 
seded  almost  entirely  by  the  more  comprehensive  provisions  of  the  same  na- 
ture contained  in  the  Immigration  Act  of  March  3,  1903,  c.  1012,  32  Stat 
1213.  But  that  act,  except  section  84  thereof,  which  related  to  a  different 
subject,  was  expressly  repealed  and  the  provisions  of  the  repealed  sections  re- 
lating to  immigration,  with  some  changes  and  additions,  were  re-enacted  in 
sections  designated  by  the  same  nambers,  respectively,  by  the  Immigration 
Act  of  Feb.  20,  1907.  c.  1134,  34  Stat.  898.  Said  Act  Feb.  20,  1907,  c.  1134, 
except  section  34  thereof,  was  in  turn  expressly  repealed  by  Act  Feb.  5,  1917, 
c.  29,  and  the  provisions  of  said  repealed  act  relating  to  immigration,  with 
some  changes  and  additions,  were  re-enacted  by  said  Act  Feb.  5,  1917,  c.  29. 
Said  Act  Feb.  5,  1917,  c.  29,  did  not,  however,  follow  the  same  arrangement 
of  its  subject-matter  as  said  Act  Feb.  20,  1907,  c.  1134,  and  hence  it  became 
impossible  to  give  the  new  act  the  same  section  numberings  as  the  repealed 
act,  without  doing  violence  to  the  arrangement  of  the  new  act.  Accordingly 
said  Act  Feb.  5,  1917,  c.  29,  has  been  inserted  at  the  end  of  this  chapter  as  S§ 
423914  a-4289^u  thereof.  The  skeleton  references  set  forth  below  indicate 
the  sections  of  U.  S.  Gomp.  St.  1916  repealed  and  superseded  by  said  Act  Feb. 
5,  1917,  c.  29.  Of  the  provisions  relating  to  Immigration  as  set  forth  in  this 
chapter  in  U.  S.  Comp.  St  1916  the  following  sections  only  may  be  said  to  be 
stiU  in  force:     §|  4241,  4243,  4215,  4257,  4271,  4281a,  4283. 


Sec 

4242.  [Repealed.] 

4244.  [Repealed.] 

4245.  Contracts  for  labor  or  service  of 

aliens,  made  previous  to  mlgr»- 
tion  or  importation,  void. 

4246.  Same;    reward  to  informer* 

4247.  4248.    [Repealed.] 
4249.  [Superseded.] 
4250-425a  [Repealed.] 
4268.  [Repealed.] 
4259.  [Superseded.] 
4260-4263.  [Repealed.] 

4264.  [Superseded.] 

4265.  [Repealed.] 

4266.  [Superseded.] 
4267-4270.  [Repealed.] 
4272-4277.  [Repealed.] 
4278.  [Superseded.] 
4279-4281.  [Repealed.] 

4281a.  Office   for   Immigration   Service 

at  Montreal,  Canada. 
4282.  [Repealed.] 
4284r-4289.  [Repealed.] 
4289% a.  Definitions;     enforcement   of 

act  in  Philippines. 
4289%  aa.  Tax  on  aliens  entering  Unit- 
ed States;    lien  of  tax  on 
vessels,  etc. 
4289%b.  Aliens  excluded;  literacy  test; 

skilled  labor;   exceptions. 
4289%b(l).  Aliens      excluded;       anar- 
chists. 
4289%b(2).  Same;    deportation. 
4289y4b(3).  Same;    deportation;    reen- 
try ;   punishment. 


Sep. 

4289%bb.  Importation  of  aliens  for  im« 

moral  purposes. 
4289% bbb.  Aliens      excluded;       aliens 
conscripted  or  volunteer- 
ing for  military  or  naval- 
service  readmitted. 
4289%C  Contract  laborers;    prepaying 
transportation    or    assisting 
importation. 
4289% cc.  Advertisements     of     employ- 
ment to  aliens,  etc. 
4289%d.  Solicitation  of  immigration  by 

transportation   companies. 
4289%dd.  Bringing  in  or  harboring  or 

concealing  certain  aliens. 
4289%e.  Bringing  in  aliens  subject  to 
disability,   or   afflicted   with 
disease. 
4289%ee.  Prevention     of     landing     of 
aliens  at  time  or  place  oth- 
er than  designated;  failure 
to    comply    with    require- 
ments. 
4289%f. 'Detention  of  aliens  for  obser- 
vation and  examination.    . 
4289%  ff.  Detail  of  inspectors  and  ma- 
trons   on .  vessels    carrying 
immigrant  or  emigrant  pas- 
sengers. 
4289%g.  Lists  of  alien  passengers  ar- 
riving or  departing;    record 
of  resident  aliens  and  citi- 
sens     leaving     for     foreign 
country. 
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4289^  gg.  Grouping  of  alien  passengers 
in       lists ;        identificatioa 
tickets. 
4289%h.  Refusal  or  failure  to  fumXsh 

lists  of  alien  passengers. 
4289^hh.  Inspection   of   alien   passen- 
gers  upon  arrival;   tempo- 
rary removal  for  examina- 
tion. 
4289^1.  Physical  and  mental  examina- 
tion    of    alien    passengers; 
regulations. 
4289% ii.  Boards    of    special    inquiry; 

appointment. 
4289% j.  Immediate*     deportation       of 
aliens   brought  in  violation 
of  law ;   cost  of  maintenance 
and  return. 
4289%jj.  Deportation     within     certain 
time  of  aliens   entering   or 
found  in  United   States  in 
violation  of  law. 
4289%k.  Ports   to  which  aliens  to  be 
deported;    cost  of  deporta- 
tion. 
4289%  kk.  Admission  of  aliens  liable  to 
be  excluded  on  giving  bond 
or  cash  deposit. 
4289%!.  Temporary  detention  and  ad- 
m-ission    or    deportation,    in 
case  of  contagious  disorder, 
of   wife   or   minor  child   of 
naturalized  alien  or  resident 
alien. 
4289%  22.  Landing    stations    for    alien 
passengers  transported  from 
Canada  or  Mexico. 
4289%m.  Interior    immigrant   stations. 


§  4242.     [Repealed.] 

This  section  was  repealed  by  Act 
For  provisions  similar  to  those  of 


Sec. 

4289 %mm.  Discrimination  in  rules  and 
contracts  for  entry  and  in- 
spection of  aliens. 
4289%n.  Aiding    or    assisting    certain 

aliens  to  enter. 
4289%nn.  International  conference  for 
regulation    of    immigration 
of  aliens;    special  commis- 
sioners. 
4289% o.  Immigration   officers;    duties. 
4289%oo.  Same;     appointment;     com- 
pensation. 
4289%p.  Jurisdiction  of  district  courts ; 
duties  of  district  attorneys. 
4289%pp.  Disposal  of  privileges  at  sta- 
tions;   sale  of  liquors. 
4289%q.  Local    jurisdiction    over    sta- 
tions. 
4289%qq.  Signing  alien  on  ship's  arti- 
cles with  intent  to  permit 
landing     in     violation     of 
laws. 
4289%r.  Landing    of    excluded    aliens 

employed  on  vessels. 
4289%  rr.  Paying  ofi^  or  discharging  ex- 
cluded aliens  employed   on 
vessels;     landing   to   allow 
reshipping. 
4289% s.  Deportation   of  alien   seamen 

landing  contrary  to  law. 
4289% ss.  Employment     on     passenger 
vessels    of    aliens    afflicted 
with  idiocy,  etc. 
4289%  t.  Lists    of   aliens   employed   on 
vessels  arriving  from  foreign 
ports;    reports  of  aliens  il- 
legally landed. 
4289%tt.  Definitions. 
4289%u.  Time  of  taking  effect  of  act; 
repeal. 

Feb.  5,  1917,  c.  29,  §  38. 

this  section,  see  post,  §  4289%aa. 


§  4244.     [Repealed.] 

This  section  was  repealed  by  Act  Feb.  5,  1917,  c.  29,  §  38. 
For  provisions  similar  to  those  of  this  section,  see  §  4289%b,  po^t,  and  notes 
thereunder. 

§  4245.  (Act  Feb.  26,  1885,  c.  164,  §  2.)  Contracts  for  labor  or 
service  of  aliens,  made  previous  to  migration  or  importation, 
void. 

In  determining  whether  a  new  con- 
tract is  so  connected  with  an  illegal 
contract  as  to  render  it  void,  the  test 
is  whether  plaintiff  is  required  to  re- 
sort to  the  illegal  contract     Id. 

Cited  without  definite  application, 
U.  S.  V.  Morrisey  (0.  C.  A.)  245  F.  923. 


Contract  labor  and  acts  relating  there- 
to*—Where  a  defendant  employed  plain- 
tiff to  come  to  United  States  to  work, 
contrary  to  this  section,  employ^  could 
not  recover  on  a  subsequent  agreement 
to  continue  such  work.  Tomkins  v.  Se- 
attle Construction  &  Dry  Dock  Co. 
(Wash.)  165  P.  384. 


§  4246.  (Act  Oct.  19,  1888,  c.  210,  §  1,  as  amended,  Res.  April  28, 
1904,  No.  34.)     Same;    reward  to  informer. 

This  section  was  probably  superseded  by  similar  provisions  in  Act  Feb.  5, 
1917,  c.  29,  §  5,  post,  §  428914c. 

§§  4247,  4248.     [Repealed.] 

These  sections  were  repealed  by  Act  Feb.  5,  1917,  c.  29,  §  38. 
For  provisions  similar  to  those  of  this  section,  see  post,  §§  4289^bb,  42$9^c, 
42891/4JJ,  4289^k. 
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§  4249.     [Superseded.] 

This  section  was  superseded  by  similar  proylsions  in  Act  Feb.  5,  1917,  c  29. 
See  post,  f  4289%b. 

§§  4250-4256.     [Repealed.] 

These  sections  were  repealed  by  Act  Feb.  5,  1917,  c.  29,  |  38.  • 

For  provisions  similar  to  those  of  these  sections,  see  post,  §§  4289%c-4289%e, 
4289^11,  4289^j. 

§  4258.     [Repealed.] 

Tbia  section  was  repealed  by  Act  Feb.  6,  1917,  c.  29,  {  38. 

For  provisions  similar  to  those  of  this  section,  see  §  4289^/4?,  post. 

§  4259.     [Superseded.] 

This  section  was  rendered  inoperative  by  the  repeal  of  Act  Feb.  20,  1907,  c. 
1134,  §  12,  by  Act  Feb.  5.  1917,  c.  29,  |  38,  post,  §  4289%  u. 

§§  4260-4263.     [Repealed.] 

These  sections  were  repealed  by  Act  Feb.  0,  1917,  a  29,  §  38. 
See  Dost,  «§  4289%gg-4289Hhh. 

§  4264.     [Superseded.] 

This  section  was  eniperseded  by  similar  provisions  in  Act  Feb.  5,  1917,  c  29. 
See  post,  §  4289%  hh. 

§  4265.     [Repealed.] 

This  section  was  repealed  by  Act  Feb.  5,  1917,  c.  29,  §  38. 

For  provisions  similar  to  those  of  this  section,  see  post,  §  4289 %L 

§  4266.     [Superseded.] 

This  section  was  superseded  by  similar  provisions  in  Act  Feb.  5,  1917,  c.  29. 
See  post,  f  4239141. 

§§  4267-4270.     [Repealed.] 

These  sections  were  repealed  by  Act  Feb.  6,  1917,  c  29,  §  38. 
For   provisions  similar   to   those  of  these  sections,   see   post,   §{   4289%  ee, 
4289%j-4289%k. 

§§  4272-4277.     [Repealed.] 

These  sections  were  repealed  by  Act  Feb.  6,  1917,  c  29,  §  38. 
For   provisions  similar   to   those   of   these   sections,    see   post,   {|   4289%  i, 
4289%ii,  4289%jj,  4289%kk,  4289%o,  4289%p. 

§  4278.     [Superseded.] 

This  section  was  superseded  by  similar  provisions  in  Act  Feb.  5,  1917,  c.  29. 
For  provisions  similar  to  those  in  this  section,  see  post,  §  4289  %m. 

§§  4279-428U    [Repealed.] 

These  sections  were  repealed  by  Act  Feb.  5,  1917,  c.  29,  §  38. 
For  provisions  similar  to   those  in   these   sections,   see  post,   §§   4289%  77, 
4289%pp,  4289%q. 

§  4281a.  (Act  July  1,  1918,  c.  113,  §  1.)  Office  for  Immigration 
Service  at  Montreal,  Canada. 
The  Secretary  of  Labor  is  authorized  to  execute  a  lease  for  office 
quarters  for  the  United  States  Immigration  Service  at  Montreal, 
Canada,  for  a  period  of  five  years  from  July  first,  nineteen  hundred 
and  eighteen  at  a  rate  of  rental  not  exceeding  $4,500  per  annum. 
(40  Stat.  696.) 

This  section  was  a  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1919,  cited  ahove.  It  supersedes  a  similar  provision  of  Act  Aug. 
1,  1914,  c.  223,  §  1,  38  Stat  668. 

§  4282.     [Repealed.] 

This  section  was  repealed  by  Act  Feb.  6,  1917,  c.  29,  §  38. 

For  provisions  similar  to  those  in  this  section,  see  post,  §  4289^  a. 

§§  4284-4289.     [Repealed.] 

These  sections  were  repealed  by  Act  Feb.  6,  1917,  c.  29,  f  38. 
For  provisions  similar  to  those  in  these  sections,  see  §§  4289^/4b,  4289^b(]), 
4289%jj,  4289^11,  4289^{»  4289%n,  4289iAu. 
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§  4289l^a•  (Act  Feb.  5,  1917,  c.  29,  §  1.)     Definitions;  enforcement 
of  act  in  Philippines. 

The  word  "alien"  wherever  used  in  this  Act  shall  include  any 
person  not  a  native-born  or  naturalized  citizen  of  the  United 
States ;  but  this  definition  shall  not  be  held  to  include  Indians  of 
Vhe  United  States  not  taxed  or  citizens  of  the  islands  under  the  ju- 
risdiction of  the  United  States.  That  the  term  "United  States"  as 
used  in  the  title  as  well  as  in  the  various  sections  of  this  Act  shall 
be  construed  to  mean  the  Unitecl  States,  and  any  waters,  territory, 
or  other  place  subject  to  the  jurisdiction  thereof,  except  the  Isth- 
mian Canal  Zone ;  but  if  any  alien  shall  leave  the  Canal  Zone  or 
any  insular  possession  of  the  United  gtates  and  attempt  to  enter 
any  other  place  under  the  jurisdiction  of  the  United  States,  noth- 
ing contained  in  this  Act  shall  be  construed  as  permitting  him  to 
enter  under  any  other  conditions  than  those  applicable  to  all  aliens. 
That  the  term  "seaman"  as  used  in  this  Act  shall  include  every 
person  signed  on  the  ship's  articles  and  employed  in  any  capacity 
on  board  any  vessel  arriving  in  the  United  States  from  any  for- 
eign port  or  place. 

That  this  Act  shall  be  enforced  in  the  Philippine  Islands  by  of- 
ficers of  the  general  government  thereof,  unless  and  until  it  is 
superseded  by  an  act  passed  by  the  Philippine  Legislature  and  ap- 
proved by  the  President  of  the  United  States  to  regulate  immigra- 
tion in  the  Philippine  Islands  as  authorized  in  the  Act  entitled  "An 
Act  to  declare  the  purpose  of  the  people  of  the  United  States  as  to 
the  future  political  status  of  the  people  of  the  Philippine  Islands, 
and  to  provide  a  more  autonomous  government  for  those  islands  " 
approved  August  .twenty-ninth,  nineteen  hundred  and  sixteen.  (39 
Stat.  874.) 

This  was  an  act  entitled  "An  act  to  regulate  the  immigration  of  aliens  to, 
and  the  residence  of  aliens  in,  the  United  States/'  cited  above.  See  note  at 
the  beginning  of  this  Chapter. 

§  4289i4aa.  (Act  Feb.  5,  1917,  c.  29,  §  2.)  Tax  an  aliens  entering 
United  States;  lien  of  tax  on  vessels,  etc. 
There  shall  be  levied,  collected,  and  paid  a  tax  of  $8  for  eveiy 
alien,  including  alien  seamen  regularly  admitted  as  provided  in  this 
Act,  entering  the  United  States:  Provided,  That  children  under 
sixteen  years  of  age  who  accompany  their  father  or  their  mother 
shall  not  be  subject  to  said  tax.  The  said  tax  shall  be  paid  to  the 
collector  of  customs  of  the  port  or  customs  district  to  which  said 
alien  shall  come,  or,  if  there  be  no  collector  at  such  port  or  dis- 
trict, then  to  the  collector  nearest  thereto,  by  the  master,  agent, 
owner,  or  consignee  of  the  vessel,  transportation  line>  or  other  con- 
veyance or  vehicle  bringing  such  alien  to  the  United  States,  or  by 
the  alien  himself  if  he  does  not  come  by  a  vessel,  transportation 
line,  or  other  conveyance  or  vehicle  or  when  collection  from  the 
master,  agent,  owner,  or  consignee  of  the  vessel,  transportation 
line,  or  other  conveyance,  or  vehicle  bringing  such  alien  to  the 
United  States  is  impracticable.  The  tax  imposed  by  this  section 
shall  be  a  lien  upon  the  vessel  or  other  vehicle  of  carriage  or  trans- 
portation bringing  such  aliens  to  the  United  States,  and  shall  be  a 
debt  in  favor  of  the  United  States  against  the  owner  or  owners  of 
such  vessel  or  other  vfehicle,  and  the  payment  of  such  tax  may  be 
enforced  by  any  legal  or  equitable  remedy.  That  the  said  tax  shall 
not  be  levied  on  account  of  aliens  who  enter  the  United  States  after 
an  uninterrupted  residence  of  at  least  one  year  immediately  pre- 
ceding such  entrance  in  the  Dominion  of  Canada,  Newfoundland, 
the  Republic  of  Cuba,  or  the  Republic  of  Mexico,  for  a  temporary 
stay,  nor  on  account  of  otherwise  admissible  residents  or  citizens 
of  any  possession  of  the  United  States,  nor  on  account  of  aliens  in 
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transit  through  the  United  States,  nor  upon  aliens  who  have  been 
lawfully  admitted  to  the  United  States  and  who  later  shall  go  in 
transit  from  one  part  of  the  United  States  to  another  through  for- 
eign contiguous  territory,  and  the  Commissioner  General  of  Im- 
migration with  the  approval  of  the  Secretary  of  Labor  shall  is- 
sue rules  and  regulations  and  prescribe  the  conditions  necessary  to 
prevent  abuse  of  these  exceptions:  Provided,  That  the  Commis- 
'sioner  General  of  Immigration,  under  the  direction  or  with  the  ap- 
proval of  the  Secretary  of  Labor,  by  agreement  with  transporta- 
tion lines,  as  provided  in  section  twenty-three  of  this  Act,  may  ar- 
range in  some  other  manner  for  the  payment  of  the  tax  imposed 
by  this  section  upon  any  or  all  aliens  seeking  admission  from  for- 
'  eign  contiguous  territory:  Provided  further,  That  said  tax,  when 
levied  upon  aliens  entering  the  Philippine  Islands,  shall  be  paid 
into  the  treasury  of  said  islands,,  to  be  expended  for  the  benefit  of 
such  islands:  Provided  further.  That  in  the  cases  of  aliens  apply- 
ing for  admission  from  foreign  contiguous  territory  and  rejected, 
the  head  tax  collected  shall  Upon  application,  upon  a  blank  which 
shall  be  furnished  and  explained  to  him,  be  refunded  to  the  alien. 
(39  Stat.  875.) 

§  428914b.  (Act  Feb.  5,  1917,  c.  29,  §  3.)  Aliens  excluded;  liter- 
acy  test?  skilled  labor;  exceptions. 
The  following  classes  of  aliens  shall  be  excluded  from  admission 
into  the  United  States:  All  idiots,  imbeciles,  feeble-minded  per- 
sons, epileptics,  insane  persons ;  persons  who  have  had  one  or  more 
attacks  of  insanity  at  any  time  previously ;  persons  of  constitutional 
psychopathic  inferiority;  persons  with  chronic  alcoholism;  pau- 
pers; professional  beggars;  vagrants;  persons  afflicted  with  tu- 
berculosis in  any  form  or  with  a  loathsome  or  dangerous  contagious 
disease;  persons  not  comprehended  within  any  of  the  foregoing 
excluded  classes  who  are  found  to  be  and  are  certified  by  the  ex- 
amining surgeon. as  being  mentally  or  physically  defective,  such 
physical  defect  being  of  a  nature  which  may  affect  the  ability  of 
such  alien  to  earn  a  living;  persons  wha  have  been  convicted  of 
or  admit  having  committed  a  felony  or  other  crime  or  misdemeanor 
involving  moral  turpitude;  polygamists,  or  persons  who  practice 
polygamy  or  believe  in  or  advocate  the  practice  of  polygamy ;  an- 
archists, or  persons  who  believe  in  or  advocate  the  overthrow  by 
force  or  violence  of  the  Government  of  the  United  States,  or  of  all 
forms  of  law,  or  who  disbelieve  in  or  are  opposed  to  organized  gov- 
ernment, or  who  advocate  the  assassination  of  public  officials,  or 
who  advocate  or  teach  the  unlawful  destruction  of  property;  per- 
sons who  are  members  of  or  affiliated  with  any  organization  en- 
tertaining and  teaching  disbelief  in  or  opposition  to  organized  gov- 
ernment, or  who  advocate  or  teach  the  duty,  necessity,  or  propriety 
of  the  unlawful  assaulting  or  killing  of  any  officer  or  officers,  either 
of  rrecific  individuals  or  of  officers  generally,  of  the  Government 
of  the  United  States  or  of  any  other  organized  government,  because 
of  his  or  their  official  character,  or  who  advocate  or  teach  the  un- 
lawful destruction  of  property ;  prostitutes,  or  persons  coming  into 
the  United  States  for  the  purpose  of  prostitution  or  for  any  other 
immoral  purpose;  persons  who  directly  or  indirectly  procure  or 
attempt  to  procure  or  import  prostitutes  or  persons  for  the  purpose 
of  prostitution  or  for  any  other  immoral  purpose;  persons  who 
are  supported  by  or  receive  in  whole  or  in  part  the  proceeds  of 
prostitution;  persons  hereinafter  called  contract  laborers,  who 
have  been  induced,  assisted,  encouraged,  or  solicited  to  migrate  to 
this  country  by  offers  or  promises  of  employment,  whether  such 
offers  or  promises  are  true  or  false,  or  in  consequence  of  agree- 
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/ments,  oral,  written  or  printed,  express  or  implied,  to  perform  la- 
bor in  this  country  of  any  kind,  skilled  or  unskilled;   persons  who 
have  come  in  consequence  of  advertisements  for  laborers     print- 
ed, published,  or  distributed  in  a  foreign  country;   persons    likely 
to  become  a  public  charge;   persons  who  have  been  deported,  un- 
der any  of  the  provisions  of  this  Act,  and  who  may  again    seek 
admission  within  one  year  from, the  date  of  such  deportation,  un- 
less prior  to  their  reembarkation  at  a  foreign  port  or  their  attempt 
to  be  admitted  from  foreign  contiguous  territory  the  Secretary  of 
Labor  shall  have  consented  to  their  reapplying  for  admission  ;     per- 
sons whose  tickets  or  passage  is  paid  for  with  the  money    of  an- 
other, or  who  are  assisted  by  others  to  come,  unless  it  is  aflfirma- 
tively  and  satisfactorily  shown  that  such  persons  do  not  l>elong 
to  one  of  the  foregoing  excluded  classes ;   per/sons  whose  ticket  or 
passage  is  paid  for  by  any  corporation,  association,  society,    mu- 
nicipality,  or  foreign   Government,   either  directly  or  indirectly; 
stowaways,  except  that  any  such  stowaway,  if  otherwise  admissi- 
ble, may  be  admitted  in  the  discretion  of  the  Secretary  of  I^abor; 
all  children  under  sixteen  years  of  age,  unaccompanied  by  or  not 
coming  to  one  or  both  of  their  parents,  except  that  any  sucH   chil- 
dren may,  in  the  discretion  of  the  Secretary  of  Labor,  be  admitted 
if  in  his  opinion  they  are  not  likely  to  become  a  public  charg"e  and 
are  otherwise  eligible;    unless  otherwise  provided  for  by  existing 
treaties,  persons  who  are  natives  of  islands  not  possessed  by  the 
United  States  adjacent  to  the  Continent  of  Asia,  situate  south  of 
the  twentieth  parallel  latitude  north,  west  of  the  one  hundred  and 
sixtieth  meridian  of  longitude  east  from  Greenwich,  and  north  of 
the  tenth  parallel  of  latitude  south,  or  who  are  natives  of  any  coun- 
try, province,  or  dependency  situate  on  the  Continent  of  Asia  west 
of  the  one  hundred  and  tenth  meridian  of  longitude  east    from 
Greenwich  and  east  of  the  fiftieth  meridian  of  longitude  east  from 
Greenwich  and  south  of  the  fiftieth  parallel  of  latitude  north,    ex- 
cept that  portion  of  said  territory  situate  between  the  fiftieth,    and 
the  sixty-fourth  meridians  of  longitude  east  from  Greenwich  and  the 
twenty-fourth  and  thirty-eighth  parallels  of  latitude  north,  and   no 
alien  now  in  any  way  excluded  from,  or  prevented  from  entering, 
the  United  States  shall  be  admitted  to  the  United  States.    The  pro- 
vision next  foregoing,  however,  shall  not  apply  to  persons  of    the 
following  status  or  occupations :   Government  officers,  ministers^  or 
religious  teachers,  missionaries,  lawyers,  physicians,  chemists,   civil 
engineers,  teachers,  students,  authors,  artists,  merchants,  and  trav- 
elers for  curiosity  or  pleasure,  nor  to  their  legal  wives  or  their  chil- 
dren under  sixteen  years  of  age  who  shall  accompany  them  or  w^ho 
subsequently  may  apply  for  admission  to  the  United  States,   but 
such  persons  or  their  legal  wives  or  foreign-born  children  who  fail 
to  maintain  in  the  United  States  a  status  or  occupation  placing 
them  within  the  excepted  classes  shall  be  deemed  to  be  in  the  Unit- 
ed States  contrary  to  law,  and  shall  be  subject  to  deportation  as 
provided  in  section  nineteen  of  this  Act.  .. 

That  after  three  months  from  the  passage  of  this  Act,  in   ^r^^" 
tion  to  the  aliens  who  are^by  law  now  excluded  from  admission  i^^^ 
the  United  States,  the  following  persons  shall  also  be  excl^^^^ 
from  admission  thereto,  to  wit :  t 

All  aliens  over  sixteen  years  of  age,  physically  capable  of  ^^^S, 
ing,  who  can  not  read  the  English  language,  or  some  other  1^  ' 
guage  or  dialect,  including  Hebrew  or  Yiddish :  Provided,  That  ^^ 
admissible  alien,  or  any  alien  heretofore  or  hereafter  legally  ^  ^ 
mitted,  or  any  citizen  of  the  United  States,  may  bring  in  of  ^^J}^ 
for  his  father  or  grandfather  over  fifty-five  years  of  age,  his  ^"^^ul 
his  mother,  his  grandmother,  or  his  unmarried  or  widowed  d^^^ 
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ter,  if  otherwise  admissible,  whether  such  relative  can  read  or  not; 
and  such  relative  shall  be  permitted  to  enter.  That  for  the  pur- 
pose of  ascertaining  whether  aliens  can  read  the  immigrant  inspec- 
tors shall  be  furnished  with  slips  of  uniform  size,  prepared  under 
the  direction  of  the  Secretary  of  Labor,  each  containing  not  less 
than  thirty  nor  more  than  forty  words  in  ordinary  use,  printed  in 
plainly  legible  type  in  some  one  of  the  various  languages  or  dia- 
lects of  immigrants.  Each  alien  may  designate  the  particular  lan- 
guage or  dialect  in  which  he  desires  the  examination  to  be  made, 
and  shall  be  required  to  read  the  words  printed  on  the  slip  in  such 
language  or  dialect  That  the  following  classes  of  persons  shall 
be  exempt  from  the  operation  of  the  illiteracy  test,  to  wit:  All 
aliens  who  sl^all  prove  to  the  satisfaction  of  the  proper  immigration 
officer  or  to  the  Secretary  of  Labor  that  they  are  seeking  admission 
to  the  United  States  to  avoid  religious  persecution  in  the  country 
of  their  last  permanent  residence,  whether  such  persecution  be  evi- 
denced by  overt  acts  or  by  laws  or  governmental  regulations  that 
discriminate  against  the  alien  or  the  race  to  which  he  belongs  be- 
cause of  his  religious  faith ;  all  aliens  who  have  been  lawfully  ad- 
mitted to  the  United  States  and  who  have  resided  therein  continu- 
ously for  five  years  and  who  return  to  the  United  States  within 
six  months  from  the  date  of  their  departure  therefrom ;  all  aliens 
in  transit  through  the  United  States;  all  aliens  who  have  been 
lawfully  admitted  to  the  United  States  and  who  later  shall  go  in 
transit  from  one  part  of  the  United  States  to  another  through  for- 
eign contiguous  territory :  Provided,  That  nothing  in  this  Act  shall 
exclude,  if  otherwise  admissible,  persons  convicted,  or  who  admit 
the  commission,  or  who  teach  or  advocate  the  commission,  of  an 
offense  purely  political:  Provided  further,  That  the  provisions  of 
this  Act,  relating  to  the  payments  for  tickets  or  passage  by  any 
corporation,  association,  society,  municipality,  or  foreign  Govern- 
ment shall  not  apply  to  the  tickets  or  passage  of  aliens  in  immedi- 
ate and  continuous  transit  through  the  United  States  to  foreign 
contiguous  territory:  Provided  further,  That  skilled  labor,  if  oth- 
erwise admissible,  may  be  imported  if  labor  of  like  kind  unem- 
ployed cannot  be  found  in  this  country,  and  the  question  of  the 
necessity  of  importing  such  skilled  labor  in  any  particular  instance 
may  be  determined  by  the  Secretary  of  Labor  upon  the  application 
of  any  person  interested,  such  application  to  be  made  before  such 
importation,  and  such  determination  by  the  Secretary  of  Labor  to 
be  reached  after  a  full  hearing  and  an  investigation  into  the  facts 
of  the  case :  Provided  further,  That  the  provisions  of  this  law  ap- 
plicable to  contract  labor  shall  not  be  held  to  exclude  professional 
actors,  artists,  lecturers,  singers,  nurses,  ministers  of  any  religious 
denomination,  professors  for  colleges  or  seminaries,  persons  be- 
longing to  any  recognized  learned  profession,  or  persons  employed 
as  domestic  servants :  Provided  further,  That  whenever  the  Presi- 
dent shall  be  satisfied  that  passports  issued  by  any  foreign  Gov- 
ernment to  its  citizens  or  subjects  to  go  to  any  country  other  than 
the  United  States,  or  to  any  insular  possession  of  the  United  States 
or  to  the  Canal  Zone,  are  being  used  for  the  purpose  of  enabling  the 
holder  to  come  to  the  continental  territory  of  the  United  States  to 
the  detriment  of  labor  conditions  therein,  the  President  shall  re- 
fuse to  permit  such  citizens  or  subjects  of  the  country  issuing  such 
passports  to  enter  the  continental  territory  of  the  United  States 
from  such  other  country  or  from  such  insular  possession  or  from 
the  Canal  Zone:  Provided  further,  That  aliens^  returning  after  a 
temporary  absence  to  an  unrelinquished  United  States  domicile  of 
seven  consecutive  years  may  be  admitted  in  the  discretion  of  the 
Secretary  of  Labor,  and  under  such  conditions  as  he  may  prescribe : 
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Provided  further,  That  nothing  in  the  contract-labor  or  reading- 
test  provisions  of  this  Act  shall  be  construed  to  prevent,  hinder,  or 
restrict  any  alien  exhibitor,  or  holder  of  concession  or  privilege  for 
any  fair  or  exposition  authorized  by  Act  of  Congress,  from  bring- 
ing into  the  United  States,  under  contract,  such  otherwise  admissi- 
ble alien  mechanics,  artisans,  agents,  or  other  employees,  natives 
of  his  country  as  may  be  necessary  for  installing  or  conducting  his 
exhibit  or  for  preparing  for  installing  or  conducting  any  business 
authorized  or  permitted  under  any  concession  or  privilege  which 
may  have  been  or  may  be  granted  by  any  such  fair  or  exposition  in 
connection  therewith,  under  such  rules  and  regulations  as  the  Com- 
missioner General  of  Immigration,  with  the  approval  of  the  Secre- 
tary of  Labor,  may  prescribe  both  as  to  the  admission  and  return 
of  such  persons :  Provided  further,  That  the  Commissioner  Gen- 
eral of  Immigration  with  the  approval  of  the  Secretary  of  Labor 
shall  issue  rules  and  prescribe  conditions,  including  exaction  of 
such  bonds  as  may  be  necessary,  to  control  and  regulate  the  ad- 
mission and  return  of  otherwise  inadmissible  aliens  applying  for 
temporary  admission :  Provided  further,  That  nothing  in  this  Act 
shall  be  construed  to  apply  to  accredited  officials  of  foreign  Gov- 
ernments, nor  to  their  suites,  families,  or  guests.     (39  Stat.  875.) 

See  notes  under  §  4244,  Gomp.   St.       show  that  he  was  likely  to  become  a 

public  charge,  so  as  to  be  subject  to 
deportation  under  Act  Feb.  20,  ld07. 
Ex  parte  Callow  (D.  C.)  240  F.  212. 

The  Immigration  Act,  excluding  per- 
sons likely  to  become  a  public  charge, 
applies  to  persons  who  do  not  intend  to 
engage  in  profitable  industry,  but  to 
make  their  living  by  gambling.  Lam 
Fung  Yen  v.  Frick,  233  F.  393,  147  C. 
O.  A.  329. 

The  Immigration  Act,  excludixig  per- 
sons likely  to  become  a  public  charge, 
applies  to  the  minor  son  of  a  CbineBe 
merchant,  whose  father  would  b«  liable 
for  his  support  only  during  minority. 
Id. 

Under  Immigration  Act,  §§  2,  20,  21 
(Comp.  St.  1916.  §§  4244,  4269,  4270). 
a  person  likely  to  thereafter  become  a 
public  charge  may  be  deported,  though 
he  did  not  become  a  charge  within 
three  years  after  entry.    Id. 

In  a  proceeding  for  the  deportation 
of  an  alien  woman  and  her  minor  son, 
where  there  was  uncertainty  of  contin- 
uing support  of  the  son  by  the  father 
alone,  who  was  a  resident  of  the  Tnited 
States,  the  son  must  be  ordered  de- 
ported, as  one  likely  to  become  a  public 
charge,  if  the  mother  be  deported. 
Greenwood  v.  Frick,  233  F.  62D,  147 
C.  C.  A.  437. 

Where  an  alien  w^oman  entered  the 
United  States  for  an  immoral  parpoee, 
making  her  subject  to  possible  prose- 
cution and  imprisonment  at  public  ex- 
pense, or  naturally  tending  to  a  li^e  not 
supported  by  honest  work,  she  may  be 
deported  on  the  ground  that  'she  w 
likely  to  become  a  public  charge.     Id. 

Under  Immigration  Act  1907,  §  2,  as 
amended  by  Act  S^Iarcb  26,  1910,  c.  128 
(Comp.  St.  1916.  i  4244),  and  section 
20  (Comp.  St.  1916,  §  4469),  held,  that 
alien,  who  regularly  entered  United 
States,  could  not  be  deported  as  person 


1916. 

Construction,  operation,  and  vaildlty 
of  imniloration  iaws— Appiioation  to 
Chinese^— As  respected  application  of 
statute  regarding  importation  of  con- 
tract laborers  to  aliens  brought  to  San 
Francisco  to  join  crew  of  vessel,  held 
that  fact  that  they  were  Chinese  sub- 
jects had  no  significance.  Scharren- 
berg  V.  Dollar  S.  S.  Co.,  38  S.  Ct  28, 
245  U.  S.  122.  62  L.  Ed.  189,  affirm- 
ing judgment  229  F.  970,  144  C.  C.  A. 
252,  Ann.  Cas.  1917C,  258. 

The  Immigration  Act  applies  to  aliens 
born  in  China,  and  the  minor  son  of  a 
Chinese  merchant  cannot  lawfully  en- 
ter the  United  States,  if  at  that  time 
he  be  a  person  likely  to  become  a  pub- 
lic charge.  Lam  Fung  Yen  v.  Frick, 
233  F.  393,  147  C.  C.  A.  329. 

That  one  who  lawfully  entered  as  the 
minor  son  of  a  Chinese  merchant  has 
since  become  a  laborer  is  not  enough  of 
itself  to  destroy  his  right  to  remain, 
the  general  Immigration  Act  not  forbid- 
ding the  residence  of  Chinese  laborers. 
Lew  Loy  v.  U.  S.,  242  F.  405,  155  C. 
O.  A.  181. 

"Aliens^'— Immigrants  and  citizens— 
Persons  returning  to  tlie  United  States 
after  absence. — One  favorable  inspec- 
tion does  not  entitle  an  alien  who  has 
entered  the  United  States  and  departed 
to  re-enter  at  a  future  time;  and  this 
is  so  regardless  of  the  alien's  belief  as 
to  his  rights.  Ex  parte  Callow  (D.  C.) 
240  F.  212. 

Grounds  for  deportation  and  persons 
subject  to  exclusion— Persons  likely  to 
beoome  public  charges.— Finding  by 
commissioner  of  immigration  that  alien 
was  likely  to  become  a  public  charge 
held  without  evidence  to  support  it. 
U.  S.  V.  Howe  (D.  C.)  235  F.  990. 

In  a  proceeding  for  the  deportation 
of  an  alien,  evidence  held  insufficient  to 
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likely  to  become  public  charge  becaose, 
after  his  entry  and  establishjnent  in 
business,  it  was  contended,  though  he 
denied  same,  that  he  was  guilty  of 
fraud  in  country  from  which  he  came. 
Howe  V.  U.  S.,  247  F.  202,  159  0.  C.  A. 
386. 

Persons  admitting  oommissfon  of 

crime  invoiving  moral  turpitude^— 
Where  an  alien  woman,  not  having 
heard  from  her  husband  for  2  years, 
contracted  a  second  marriage,  and 
thereafter  did  not  hear  from  him  for 
over  11  years,  he  is  presumed  to  be 
dead,  and  the  second  marriage  legal, 
and  her  conduct  does  not  involve  mor- 
al turpitude,  warranting  deportation. 
Greenwood  v.  Frick,  233  F.  629,  147  C. 
C.  A.  437. 

Canadian  soldier,  entering  the  United 
States  while  on  leave  and  not  returning 
at  the  expiration  of  his  furlough,  held 
not  subject  to  deportation  under  this 
section.  Ex  parte  Hill  (D.  O.)  245  F. 
687. 

Persons    receiving    earnings    of 

prostitutes.— Under  Act  Feb.  20,  1907, 
§S  2,  3,  as  amended  by  Act  March  26, 
1910,  §§  1,  2  (Comp.  St.  1016,  §§  4244. 
4247),  alien  who,  having  entered  United 
States,  leases  premises  to  prostitutes 
in  which  they  ply  their  trade,  is  not  to 
be  deported  as  receiving  earnings  of 
prostitutes.  Eatz  v.  Commissioner  of 
Immigration  at  Port  of  San  Francisco, 
Cal.,  245  F.  316,  157  O.  C.  A.  508.     • 

Contract   iaborers   In   general.— 

"Offers  or  promises  of  employment,"  to 
come  within  the  contract  labor  clause 
of  Immigration  Act  Feb.  20,  1907,  §  2, 
as  emended  by  Act  March  26,  1910 
(Comp.  St.  1916,  §  4244),  must  be  made 
by  or  with  the  authority  of  the  pro- 
posed employer,  and  a  mere  assurance 
or  promise  in  general  terms  of  employ- 
ment after  reaching  thia  country,  made 
to  an  alien  by  a  foreign  steamship 
agent,  is  not  ground  for  exclusion.  Ex 
parte  Prout  (D.  C.)  253  F.  97. 

Nine  Portuguese  laborers,  not  shown 
to  have  acted  in  concert,  bound  to  a 
point  in  this  country  where  they  were 
assured  by  steamship  agents  that  they 
could  find  employment,  but  having  no 
knowledge  by  whom  or  for  what  they 
would  be  employed,  held  not  subject  to 
exclusion  as  contract  laborers.    Id. 

Persons  "assisted  by  others  to 

come." — See  Tomkins  v.  Paterson  (D. 
C.)  238  F.  879. 

Under  Immigration  Act  Feb.  20, 
1907,  c.  1134,  f  2,  34  Stat.  898  (Comp. 
St.  1916,  §  4244),  which  excluded  from 
admission  into  the  United  States  aliens 
**who  have  been  induced  or  solicited  to 
migrate  to  this  country  by  offers  or 
promises  of  employment  or  in  conse- 
quence of  agreements,    *    •    •    express 


or  implied,  to  perform  labor  in  this 
country  of  any  kind,  skilled  or  unskill- 
ed," or  who  have  been  assisted  by  oth- 
ers to  come,  unless  it  is  affirmatively 
shown  that  they  do  not  belong  to  one 
of  the  excluded  classes,  a  Japanese 
alien  who  came  to  this  country  at  the 
solicitation  of  an  uncle  and  with  money 
furnished  by  him  for  the  purpose  of  en- 
tering his  employ  as  a  salesman  in  a 
store,  although  no  contract  for  service 
was  made,  not  being  in  one  of  the 
classes  expressly  excepted  by  such  sec- 
tion, was  held  not  entitled  to  entry. 
Ex  parte  Kunijiro  Toguchi  (D.  C.)  238 
F.  632. 

Persons  induced  to  migrate  by 

offer  or  promise  of  employmentw— The 

action  of  a  Dutch  steamship  company 
in  bringing  a  clerk  from  its  Amster- 
dam office  to  New  York  for  limited  em- 
ployment in  its  New  York  office,  and 
paying  his  expenses,  held  not  in  viola- 
tion of  this  section.  U.  S.  v.  Royal  i 
Dutch  West  India  Mail  (D.  C.)  ^50  F. 
913. 

•  Seaman^— Bringing    aliens    from 

China  to  San  Francisco  under  contract 
to  join  crew  of  vessel  of  American  reg- 
istry, held  not  a  violation  of  Act  Feb. 
20,  1907,  §f  2,  4,  and  5,  as  amended  in 
1910  (Comp.  St.  1916,  §§  4244,  4248), 
respecting  importation  of  contract  la- 
borers. Scharrenberg  v.  Dollar  S.  S. 
Co.,  38  S.  Ct.  28,  245  U.  S.  122,  62  L. 
Ed.  189,  affirming  judgment  229  F.  970, 
144  C.  O.  A.  252,  Ann.  Cas.  1917C,  258. 

Administration  of  law.— Under  Immi- 
gration Act  Feb.  20,  1907,  §|  2.  26 
(Comp.  St.  1916.  §§  4244,  4275),  Sec- 
retary of  Labor  held  authorized  to  take 
bond  conditioned  that  alien  children 
should  attend  school,  and  not  become  a 
public  charge,/ and  that  reports  should 
be  made.  Illinois  Surety  Co.  v.  U.  S., 
229  F.  527,  143  C.  C.  A.  595;  Id.,  229 
F.  533, 143  C.  C.  A.  601. 

Review  by  courts.— See  Ex  parte 

Chan  Kam,  230  F.  990,  145  C.  C.  A. 
184. 

Where  aliens,  sought  to  be  deported, 
were  given  a  fair  hearing,  and  there 
was  evidence  to  support  the  findings  of 
the  Secretary  of  Labor,  the  courts  were 
not  concerned  with  its  weight.  Wallis 
V.  U.  8.,  230  F.  71,  144  C.  C.  A.  369. 

Former  statute  cited  without  deflnito 
application,  U.  S.  v.  Ness,  38  S.  Ct 
118,  245  U.  S.  319,  62  L.  Ed,  321;  U. 
S.  V.  Woo  Jan,  38  S.  Ct.  207,  245  U. 
S.  552,  02  L.  Ed.  466;  Mok  Nuey  Tau 
V.  White  (C.  C.  A.)  244  F.  742;  U.  S. 
V.  River  Spinning  Co.  (C.  C.  A.)  250 
F.  586;  Tomkins  v.  Paterson  (D.  C.) 
239  F.  402;  U.  S.  v.  River  Spinning  Co. 
(D.  C.)  243  F.  759;  Ex  parte  Lalime 
(D.  C.)  244  F.  279. 
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§  4289^b(l).  (Act  Oct  16,  1918,  c.  186,  §  1.)  Aliens  excluded; 
anarchists. 
Aliens  who  are  anarchists;  aliens  who  believe  in  or  advoate 
the  overthrow  by  force  or  violence  of  the  Government  of  the  Unit- 
ed States  or  of  all  forms  of  law;  aliens  who  disbelieve  in  or  are 
opposed  to  all  organized  government;  aliens  who  advocate  or 
teach  the  assassination  of  public  officials ;  aliens  who  advocate  or 
teach  the  unlawful  destruction  of  property;  aliens  who  are  mem- 
bers of  or  affiliated  with  any  organization  that  entertains  a  belief 
in,  teaches,  or  advocates  the  overtnrow  by  force  or  violence  of  the 
Government  of  the  United  States  or  of  all  forms  of  law,  or  that 
entertains  or  teaches  disbelief  in  or  opposition  to  all  organized 
government,  or  that  advocates  the  duty,  necessity,  or  propriety  of 
the  unlawful  assaulting  or  killing  of  any  officer  or  officers,  either 
of  specific  individuals  or  of  officers  generally,  of  the  Government 
of  the  United  States  or  of  any  other  organized  government,  be- 
cause of  his  or  their  official  character,  or  that  advocates  or  teaches 
the  unlawful  destruction  of  property  shall  be  excluded  from  ad- 
mission into  the  United  States.     (40  Stat.  1012.) 

This  section,  and  the  two  sections  next  following,  were  an  act  entitled  ''An 
act  to  exclude  and  expel  from  the  United  States  aliens  who  are  members  of 
the  anarchistic  and  similar  classes,"  cited  above. 

Notes  of  Docisioiui 

See  notes  under  {  ^44,  Comp.  St.         Former  statute  oited  without  deftnitt 
1916.  application,  U.  S.  v.  Ness.  38  S.  Ct  118. 

When  deportation  properly  ordered^     245  U.  S.  319,  62  L.  Ed.  321. 
See  Ex  parte  Callow   (D.  G.)  240  F. 
212. 

§  428954b(2).  (Act  Oct.  16,  1918,  c.  186,  §  2.)     Same;    deporta- 
tion. 

Any  alien  who,  at  any  time  after  entering  the  United  States,  is 
found  to  have  been  at  the  time  of  entry,  or  to  have  become  there- 
after, a  member  of  any  one  of  the  classes  of  aliens  enumerated  in 
section  one  of  this  Act,  shall,  upon  the  warrant  of  the  Secretary  of 
Labor,  be  taken  into  custody  and  deported  in  the  manner  provided 
in  the  immigration  Act  of  February  fifth,  nineteen  hundred  and 
seventeen.  The  provisions  of  this  section  shall  be  applicable  to 
the  classes  of  aliens  mentioned  in  this  Act  irrespective  of  the  time 
of  their  entry  into  the  United  States.     (40  Stat.  1012.) 

See  note  to  {  428&%b(l),  ante. 

§  428954b(3).  (Act  Oct.  16,  1918,  c.  186,  §  3.)     Same;    deporta- 
tion;  reentry;   punishment. 
Any  alien  who  shall,  after  he  has  been  excluded  and  deported  or 
arrested  and  deported  in  "pursuance  of  the  provisions  of  this  Act, 
thereafter  return  to  or  enter  the  United  States  or  attempt  to  re- 
turn to  or  to  enter  the  United  States  shall  be  deemed  guilty  of  a  fel- 
ony, and  upon  conviction  thereof  shall  be  punished  by  imprison- 
ment for  a  term  of  not  more  than  five  years ;   and  shall,  upon  the 
termination  of  such  imprisonment,  be  taken  into  custody,  upon 
the  warrant  of  the  Secretary  of  Labor,  and  deported  in  the  manner 
provided  in  the  immigration  Act  of  February  fifth,  nineteen  hun- 
dred and  seventeen.     (40  Stat.   1012.) 
See  note  to  S  4289%b(l),  ante. 
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§  4289i4bb.  (Act  Feb.  5, 1917,  c.  29,  §  4.)  Importation  of  aliens  for 
immoral  purposes. 
The  importation  into  the  United  States  of  any  alien  for  the  pur- 
pose of  prostitution,  or  for  any  other  immoral  purpose,  is  hereby 
forbidden ;  and  whoever  shall,  directly  or  indirectly,  import,  or  at- 
tempt to  import  into  the  United  States  any  alien  for  the  purpose  of 
prostitution  or  for  any  other  immoral  purpose,  or  shall  hold  or  at- 
tempt to  hold  any  alien  for  any  such  purpose  in  pursuance  of  such 
illegal  importation,  or  shall  keep,  maintain,  control,  support,  em- 
ploy, or  harbor  in  any  house  or  other  place,  for  the  purpose  of  pros- 
titution or  for  any  other  immoral  purpose,  any  alien,  in  pursuance 
of  such  illegal  importation,  shall  in  every  such  case  be  deemed 
guilty  of  a  felony,  and  on  conviction  thereof  shall  be  punished  by 
imprisonment  for  a  term  of  not  more  than  ten  years  and  by  a  fine 
of  not  more  than  $5,000.  Jurisdiction  for  the  trial  and  punishment 
of  the  felonies  hereinbefore  set  forth  shall  be  in  any  district  to  or 
into  which  said  alien  is  brought  in  pursuance  of  said  importation 
by  the  person  or  persons  accused,  or  in  any  district  in  which  a  vio- 
lation of  any  of  the  foregoing  provisions  of  this  section  occurs. 
That  any  alien  who  shall,  after  he  has  been  excluded  and  deported 
or  arrested  and  deported  in  pursuance  of  the  provisions  of  this  Act 
which  relate  to  prostitutes,  procurers,  or  other  like  immoral  per- 
sons, attempt  thereafter  to  return  to  or  to  enter  the  United  States 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  punished  by  imprisonment  for  a  term  of  not  more  than 
two  years.  In  all  prosecutions  under  this  section  the  testimony 
of  a  husband  or  wife  shall  be  admissible  and  competent  evidence 
against  each  other.     (39  Stat.  878.) 

See  notes  under  §  4247,  Gomp.   St.  sioner  of  Immigration  of  Port  of  San 

1916.  Francisco,  Cal.,  245  F.  316,  157  C.  C. 

Persons  receiving  earnings  of  pros-  A.  508. 

titutes^Under  Act  Feb.  20,  1907,  fi|  Former  statute  cited  without  definite 

2,   3,  as  amended  by  Act  March  26,  application,  U.  S.  v.  Woo  Jan,  38  S. 

1910,  §§  1,  2  (Comp.  St.  1916,  SS  4244,  Ct.  207,  245  U.  S.  552,  62  L.  Ed.  466; 

4247),  alien  who,  having  entered  Unit-  United  States  ex  rel.  Hen  Lee  y.  Sis- 

ed    States,  leases   premises  to   prosti-  son  (C.  G.  A.)  232  F.  599;   Mok  Nuey 

tntes  in  which  they  ply  their  trade,  is  Tau  v.  White   (C.  C.  A.)  244  F.  742; 

not  to  be  deported  as  receiving  earn-  Tomkins  v.  Paterson   (D.   G.)   239  F. 

ings  of  prostitutes.     Katz  v.  Gommis-  402. 

§  4289i4bbb.  (Res.  Oct.  19,  1918,  c.  190.)  Aliens  excluded;  aliens 
conscripted  or  volunteering  for  military  or  naval  service  re- 
admitted. 

Notwithstanding  the  provisions  of  section  three  of  the  immi- 
gration Act  of  February  fifth,  nineteen  hundred  and  seventeen, 
excluding  from  the  United  States  aliens  who  are  likely  to  become 
a  public  charge,  or  who  are  physically  defective,  or  who  are  con- 
tract laborers,  or  who  have  come  in  consequence  of  advertisements 
for  labor  printed,  published,  or  distributed  in  a  foreign  country, 
or  who  are  assisted  by  others  to  come,  or  whose  ticket  or  passage 
is  paid  for  with  the  money  of  another  or  by  any  corporation,  asso- 
ciation, society,  municipality,  or  foreign  government,  or  who  are 
stowaways,  or  who  are  illiterate,  aliens  lawfully  resident  in  the 
United  States  when  heretofore  or  hereafter  enlisted  of  conscripted 
for  the  military  or  naval  service  of  the  United  States,  or  of  any  one 
of  the  nations  cobelligerent  of  the  United  States  in  the  present 
war;    and  aliens  lawfully  resident  in  the  United  States  who  have 
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enlisted  for  service  with  Czecho-Slovak,  Polish,  or  other  independ- 
ent forces  attached  to  the  United  States  Army  or  to  the  army  or 
navy  of  any  one  of  the  cobelligerents  of  the  United  States  in  the 
present  war,  who  may  during  or  within  one  year  after  the  termi- 
nation of  the  war  apply  for  readmission  to  this  country,  after  be- 
ing honorably  discharged  or  granted  furlough  abroad  by  the  prop- 
er military  or  naval  authorities,  or  after  being  rejected  on  final  ex- 
amination in  connection  with  their  enlistment  or  conscription  shall, 
within  two  years  after  the  termination  of  the  war,  be  readmitted; 
and  that  any  alien  of  either  of  the  foregoing  descriptions  who 
would  otherwise  be  excluded  under  said  section  of  the  immigration 
Act  on  the  ground  that  he  is  idiotic,  imbecile,  feeble-minded,  epi- 
leptic, insane,  or  has  had  one  or  more  attacks  of  insanity,  or  on 
the  ground  that  he  is  afflicted  with  constitutional  psychopathic  in- 
feriority, tuberculosis,  a  loathsome  or  dangerous  contagious  dis- 
ease, or  mental  defect,  shall  be  readmitted  if  it  is  proved  that  the 
disability  was  acquired  while  the  alien  was  serving  in  the  military 
or  naval  forces  of  the  United  States  or  of  any  one  of  the  nations 
cobelligerent  of  the  United  States  in  the  present  war  or  in  an  inde- 
pendent force  of  the  kind  hereinbefore  described,  if  such  alien  re- 
turns to  a  port  of  the  United  States  witKin  two  years  after  the  ter- 
mination of  the  war;  and  that  the  head  tax  provided  in  the  im- 
migration Act  of  February  fifth,  nineteen  hundred  and  seventeen, 
,  shall  not  be  collected  from  aliens  readmitted  into  the  United  States 
under  the  provisions  of  this  resolution.     (40  Stat.  1014.) 

This  section  was  a  resolution  entitled  a  ''Joint  Resolution  authorizing  the 
readmission  to  the  United  States  of  certain  aliens  who  have  been  conscripted 
or  have  volunteered  for  seryice  with  the  military  forces  of  the  United  States 
or  cobelligerent  forces,"  cited  above.  It  supersedes  a  somewhat  similar  reso- 
lution enacted  June  29,  1918,  Res.  June  29,  1918,  c.  112,  40  SUt.  634,  which 
reads  as  follows: 

Notwithstanding  the  provisions  of  section  three  of  the  immigration  Act 
of  February  fifth,  nineteen  hundred  and  seventeen,  excluding  from  the  United 
States  aliens  who  are  likely  to  become  a  public  charge,  or  who  are  physi- 
cally defective,  or  who  are  contract  laborers,  or  who  have  come  in  consequence 
of  advertisements  for  labor  printed,  published,  or  distributed  in  a  foreign 
country,  or  who  are  assisted  by  others  to  come,  or  whose  ticket  or  passage  is 
paid  for  with  the  money  of  another  or  by  any  corporation,  association,  so- 
ciety, municipality,  or  foreign  government,  or  who  are  stowaways,  or  who  are 
illiterate,  aliens  lawfuUy  resident  in  the  United  States  when  heretofore  or 
hereafter  enlisted  or  conscripted  for  the  military  service  of  the  United  States; 
and  aliens  lawfully  resident  in  the  United  States  who,  prior  to  April  sixth, 
nineteen  hundred  and  seventeen,  declared  their  intention  to  become  citizens  of 
the  United  States,  and  who  have  enlisted  for  service  with  Gzecko-Slovak, 
Polish,  or  other  independent  forces  attached  to  the  United  States  Army  or  to 
the  army  of  any  one  of  the  cobelligerents  of  the  United  States  in  the  present 
war,  who  may,  within  one  year  after  the  termination  of  the  war,  apply  for 
readmission  to  this  country,  after  being  honorably  discharged  or  granted  fur- 
lough abroad  by  the  proper  military  authorities,  or  after  being  rejected  on 
final  examination  in  connection  with  thei^  enlistment  or  conscription,  shall  be 
readmitted:  and  that  any  alien  of  either  of  the  two  foregoing  descriptions 
who  would  otherwise  be  excluded  under  said  section  of  the  immigration  Act 
on  the  ground  that  he  is  idiotic,  imbecile,  feeble-minded,  epileptic,  insane,  or 
has  had  one  or  more  attacks  of  insanity,  or  on  the  ground  that  he  is  afflicted 
with  constitutional  psychopathic  inferiority,  tuberculosis,  a  loathsome  or  dan- 
gerous contagious  disease,  or  mental  defect,  shall  be  readmitted  if  it  is  proved 
that. the  disability  was  acquired  while  the  alien  was  serving  in  the  military 
forces  of  the  United  States  or  in  an  independent  force  of  the  kind  herein- 
before described,  if  such  alien  returns  to  a  port  of  the  United  States  within 
one  year  after  the  termination  of  the  war;  and  that  the  head  tax  provided  in 
the  Immigration  Act  of  February  fifth,  nineteen  hundred  and  seventeen,  shall 
not  be  collected  from  aliens  readmitted  into  the  United  States  under  the  pro- 
visions of  this  resolution. 
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§  4289>4c.  (Act  Feb.  5,  1917,  c.  29,  §  5.)     Contract  laborers;  pre- 
paying transportation  or  assisting  importation. 

It  shall  be  unlawful  for  any  person,  company,  partnership,  or  cor- 
poration, in  any  manner  whatsoever,  to  prepay  the  transportation 
or  in  any  way  to  induce,  assist,  encourage,  or  solicit,  or  attempt  to 
induce,  assist,  encourage,  or  solicit  the  importation  or  migration  of 
any  contract  laborer  or  contract  laborers  into  the  United  States, 
unless  such  contract  laborer  or  contract  laborers  are  exempted  un- 
der the  fifth  proviso  of  section  three  of  this  Act,  or  have  been  im- 
ported with  the  permission  of  the  Secretary  of  Labor  in  accord- 
ance with  the  fourth  proviso  of  said  section,  and  for  every  violation 
of  any  of  the  provisions  of  this  section  the  person,  partnership, 
company,  or  corporation  violating  the  same  shall  forfeit  and  pay 
for  every  such  offense  the  sum  of  $1,000,  which  may  be  sued  for 
and  recovered  by  the  United  States,  as  debts  of  like  amount  are 
now  recovered  in  the  courts  of  the  United  States.  For  every  vio- 
lation of  the  provisions  hereof  the  person  violating  the  same  may 
be  prosecuted  in  a  criminal  action  for  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  punished  by  a  fine  of  $1,000,  or  by  imprison- 
ment for  a  term  of  not  less  than  six  months  nor  more  than  two 
years;  and  under  either  the  civil  or  the  criminal  procedure  men- 
tioned separate  suits  or  prosecutions  may  be  brought  for  each  alien 
thus  offered  or  promised  employment  as  aforesaid.  The  Depart- 
ment of  Justice,  with  the  approval  of  the  Department  of  Labor, 
may  from  any  fines  or  penalties  received  pay  rewards  to  persons 
other  than  Government  employes  who  may  furnish  information 
leading  to  the  recovery  of  any  such  penalties,  or  to  the  arrest  and 
punishment  of  any  person,  as  in  this  section  provided.  (39  Stat. 
879.) 

See  notes  under  §§  4248,  4250,  Comp. 
St.   1916. 

Construction  and  operation  In  gonor- 
al^-Immigration  Act  Feb.  20,  1907,  §  5 
(Comp.  St.  1916,  §  4250),  imposing 
penalties  for  importation  of  contract 
laborers,  etc.,  should  be  strictly  con- 
strued. U.  S.  V.  River  Spinning  Co. 
(C.  C.  A.)  250  F.  586. 

In  construing  Contract  Labor  Act 
Feb.  20,  1907  (Comp.  St.  1916,  §  4248). 
strict  construction  adopted  by  Circuit 
Court  of  Appeals  for  circuit  in  which 
District  Court  was  located  should  be 
foDowed.  U,  S.  v.  River  Spinning  Co. 
(D.  C.)  243  F.  759. 

Violation  of  statutes-See  Scharren- 
b€rg  V.  Dollar  S.  S.  Co.,  38  S.  Ct  28, 
245  U.  S.  122,  62  L.  Ed.  189,  affirming 
judgment  220  F.  970,  144  C.  C.  A.  252, 
Ann.   Cas.  19170,  258. 

Where  railroad  company,  by  its 
agent,  violated  provisions  of  Act  Feb. 
20,  1907,  §S  4,  5  (Comp.  St.  1916,  §§ 
4248,  4250),  relative  to  importation 
of  contract  laborers,  held,  that  its 
agent's  ignorance  of  existence  of  act, 
was  no  defense.  New  York  Cent.  & 
H.  R-  R.  Co.  V.  U.  S.,  239  F.  130,  152 
C.  C.  A.  172,  affirming  judgment  U.  S. 
V.  New  York  Cent.  &  H.  R.  R.  Co.  (D. 
C.)   232  F.  179. 

Under  Immigration  Act  Fel>.  20, 1907, 


4  and  5  (Comp.  St.  »  4248,  4250), 
imposing  penalty  upon  any  person  as- 
sisting, encouraging,  or  soliciting  im- 
migration or  importation  of  contract 
laborers  a(itual  migration  into  or  en- 
try into  territory  of  United  States  4s 
necessary  to  warrant  recovery  of  pen- 
alty, and  where  laborers  were  rejected 
at  port  of  entry  none  can  be  recovered. 
U.  S.  V.  River  Spinning  Co.  (C.  C.  A.) 
250  F.  586. 

A  railroad  corporation,  which  gave  a 
pass  over  its  lines  for  men  to  be  em- 
ployed in  Canada  and  brought  into  the 
United  States,  is  guilty  of  prepaying 
transportation  of  contract  laborers, 
contrary  to  Act  Feb.  20,  1907,  f  4 
(Comp.  St.  1016,  §  4248).  U.  S.  v. 
New  York  Cent.  &  H.  R.  R.  Co.  (D. 
C.)  232  F.  179. 

A  corporation  which  sent  an  agent 
into  Canada  to  employ  men  to  work  on 
its  section  in  the  United  States  solicits 
the  immigration  of  contract  laborers, 
contrary  to  Act  Feb.  20,  1907,  §  5 
(Comp.  St.  1916,  §  4250),  though  the 
laborers  were  denied  admission.     Id. 

Liability  for  penalty  or  fine.— See  U. 
S.  V.  Morrisey,  245  F.  923,  158  C.  C.  A. 
211. 

Under  Act  Feb.  20,  1907,  {§  4,  6 
(Comp.  St.  §1  4248,  4250),  defendant, 
who  solicited  contract  laborers  to  cn- 
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ter  the  United  States,  is  guilty  of  a  vio- 
lation of  the  act,  and  liable  to  fine 
though  laborers  did  not  actually  enter. 
New  York  Cent.  &  H.  R.  R.  Co.  v.  U. 
S..  239  F.  130.  152  C.  C.  A.  172.  af- 
firming judgment  U.  S.  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (D.  C.)  232  F. 
179. 

Under  Immigration  Act  Feb.  20,  1907, 
§§  4  and  5  (Comp.  St.  1916,  §§  4248, 
4250),  imposing  penalty  upon  any  ^per- 
son assisting,  encouraging,  or  soliciting 
immigration  or  importation  of  contract 
laborers  actual  migration  into  or  entry 
into  territory  of  United  States  is  nec- 
essary to  warrant  recovery  of  penalty, 
and  where'  laborers  were  rejected  at 
port  of  entry  none  can  be  recovered. 
U.  S.  V.  River  Spinning  Co.  (C.  C.  A.) 
250  F.  586. 

Penalty  for  importation  of  contract 
laborers  into  United  States  cannot  be 
recovered,  under  Act  Feb.  20,  1907,  c. 
1134  (Comp.  St.  1916,  §  4250),  where 
such  laborers  did  not  actually  enter 
country.  U.  S.  v.  River  Spinning  Co. 
(D.  C.)  243  F.  759. 


Aotion  to  recover  penalty^— Alien  or- 
dered deported  may  be  detained  and 
required  to  give  bail  when  needed  as 
witness  in  suit  for  penalty  under  Im- 
migration Act  Feb.  20.  1907,  S  5,  es- 
pecially in  view  of  Rev.  St.  S  881 
(Comp.  St  1916,  §  1492).  In  re  Aliens 
(D.  C.)  231  F.  335. 

^^  Jurisdiction  in  venue^^An  ac- 
tion to  recover  the  penalty  provided 
by  section  5  of  the  Immigration  ict 
of  February  20,  1907,  amended  March 
26,  1910,  is  not  governed  by  Judicial 
Code,  §  51,  S  1033,  ante,  but  may,  un- 
der Rev.  St  §  732,  §  1025,  ante,  be 
brought  in  the  district  where  the  im- 
ported alien  was  to  perform  labor  for 
a  foreign  corporation.  Tomkins  v. 
Pater  son  (D.  C.)  238  F.  879. 

»*  Pleadings^— In  an  action  to  re- 
cover the  penalty  for  importing  an  al- 
ien contract  laborer  denial  by  defend- 
ant of  the  allegation  that  plaintiff  was 
within  the  prohibition  of  the  act  is  a 
denial  of  a  conclusion  which  is  not  in- 
consistent with  an  affirmative  defense. 
Tomkins  v.  Pateraon  (D.  C)  23&  F. 
402. 


§  4289^cc.  (Act  Feb.  5,  1917,  c.  29,  §  6.)  Advertisements  of 
employment  to  aliens,  etc. 
It  shall  be  unlawful  and  be  deemed  a  violation  of  section  five  of 
this  Act  to  induce,  assist,  encourage,  or  solicit  or  attempt  to  in- 
duce, assist,  encourage,  or  solicit  any  alien  to  come  into  the  United 
States  by  promise  of  employment  through  advertisements  printed, 
published,  or  distributed  in  any  foreign  country,  whether  such 
promise  is  true  or  false,  and  either  the  civil  or  criminal  penalty  or 
both  imposed  by  said  section  shall  be  applicable  to  such  a  case. 
(39  Stat.  879.) 

tiser  from  liability  for  the  penalty  im- 
posed by  Immigration  Act  Feb.  20, 
1907,  §S  4-6  (Comp.  St,  1916,  §§  4248, 
4250,  4251).  U.  S.  v.  Morrisey,  245 
F.  923,  158  C.  O.  A.  211. 


See  notes  to  §  4251,  Oomp.  St  1916. 

Liability  for  penalty.— That  an  alien, 
seeking  to  enter  the  United  States  in 
consequence  of  a  foreign  advertisement 
offering  employment,  was  denied  ad-, 
mission,  held  not  to  relieve  the  adver- 


§  4289i4d.  (Act  Feb.  5,  1917,  c.  29,  §  7.)  Solicitation  of  immigra- 
tion by  transportation  companies. 
It  shall  be  unlawful  for  any  person,  association,  society,  com- 
pany, partnership,  corporation,  or  others  engaged  in  the  business 
of  transporting  aliens  to  or  within  the  United  States,  including 
owners,  masters,  officers,  and  agents  of  vessels,  directly  or  indi- 
rectly, by  writing,  printing,  oral  representation,  payment  of  any 
commissions  to  an  alien  coming  into  the  United  States,  allowance 
of  any  rebates  to  an  alien  coming  into  the  United  States,  or  other- 
wise to  solicit,  invite,  or  encourage  or  attempt  to  solicit,  invite,  or 
encourage  any  alien  to  come  into  the  United  States,  and  anyone 
violating  any  provision  hereof  shall  be  subject  to  either  the  civil 
or  the  criminal  prosecution,  or  both,  prescribed  by  section  five  of 
this  Act;  or  if  it  shall  appear  to  the  satisfaction  of  the  Secretary 
of  Labor  that  any  owner,  master,  officer,  or  agent  of  a  vessel  has 
brought  or  caused  to  be  brought  to  a  port  of  the  United  States  any 
alien  so  solicited,  invited,  or  encouraged  to  come  by  such  owner, 
master,  officer,  or  agent,  such  owner,  master,  officer,  or  agent  shall 
pay  to  the  collector  of  customs  of  the  customs  district  in  which  the 
port  of  arrival  is  located,  or  in  which  any  vessel  of  the  line  may  be 
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foundy  the  sum  of  $400  for  each  4nd  every  such  violation ;  and  no 
vessel  shall  be  granted  clearance  pending  the  determination  of  the 
question  of  the  liability  to  the  payment  of  such  fine,  or  while  the 
fine  imposed  remains  unpaid,  nor  shall  such  fine  be  remitted  or 
refunded :  Provided,  That  clearance  may  be  granted  prior  to  the  de- 
termination of  such  questions  upon  the  deposit  with  the  collector 
of  customs  of  a  sum  sufficient  to  cover  such  fine:  Provided  fur- 
ther. That  whenever  it  shall  be  shown  to  the' satisfaction  of  the 
Secretary  of  Labor  that  the  provisions  of  this  section  are  persist- 
ently violated  by  or  on  behalf  of  any  transportation  company,  it 
shall  be  the  duty  of  said  Secretary  to  deny  to  such  company  the 
privilege  of  landing  alien  immigrant  passengers  of  any  or  all  classes 
at  United  States  ports  for  such  a  period  as  in  his  judgment  may  be 
necessary  to  insure  an  observance  of  such  provisions:  Provided 
further.  That  this  section  shall  not  be  held  to  prevent  transporta- 
tion companies  from  issuing  letters,  circulars,  or  advertisements, 
confined  strictly  to  stating  the  sailing  of  their  vessels  and  terms 
and  facilities  of  transportation  therein :  Provided  further.  That  un- 
der sections  five,  six,  and  seven  hereof  it  shall  be  presumed  from 
the  fact  that  any  person,  company,  partnership,  corporation,  asso- 
ciation, or  society  induces,  assists,  encourages,  solicits  or  invites, 
or  attempts  to  induce,  assist,  encourage,  solicit  or  invite  the  im- 
portation, migration  or  coming  of  an  alien  from  a  country  foreign 
to  the  United  States,  that  the  offender  had  knowledge  of  such  per- 
son's alienage.     (39  Stat,  879.) 

See  notes  under  §  4252,  Comp.   St.  1016. 

§  4289^dd.  (Act  Feb.  5,  1917,  c.  29,  §  8.)     Bringing  in  or  har- 
boring or  concealing  certain  aliens. 

Any  person,  including  the  master,  agent,  owner,  or  consignee  of 
any  vessel,  who  shall  bring  into  or  land  in  the  United  States,  by  ves- 
sel or  otherwise,  or  shall  attempt,  by  himself  or  through  another, 
to  bring  into  or  land  in  the  United  States,  by  vessel  or  otherwise, 
or  shall  conceal  or  harbor,  or  attempt  to  conceal  or  harbor,  or  assist 
or  abet  another  to  conceal  or  harbor  in  any  place,  including  any 
building,  vessel,  railway  car,  conveyance,  or  vehicle,  any  alien  not 
duly  admitted  by  an  immigrant  inspector  or  not  lawfully  entitled 
to  enter  or  to  reside  within  the  United  States  under  the  terms  of 
this  Act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  be  punished  by  a  fine  not  exceeding  $2,000  and 
by  imprisonment  for  a  term  not  exceeding  five  years,  for  each  and 
every  alien  so  landed  or  brought  in  or  attempted  to  be  landed  or 
brought  in.  (39  Stat.  880.) 

See   notes  nnder  S  4253,   Oomp.   St  Exclusion  Act  May  6,  1882,  f  11,   as 

1916.  amended  by  Act  July  6,  1884  (Comp. 

Applioatlon  to  Chine8e.p-Offen8es  of  St.  1916,  f  4298),  and  not  by  section 

bringing  in,  or  aiding  or  abetting  bring-  8>,    Immigration    Act    Feb.    20,    1907 

ing    in,    of   unqualified    Chinese    alien,  (Comp.  St.  1916,  §4253).    Stoneberg  v. 

are  governed  by  provisions  of  Chinese  Morgan,  246  F.  98,  158  C.  C.  A.  324. 

§  4289J^e.  (Act  Feb.  5,  1917,  c.  29,  §  9.)  Bringing  in  aliens  sub- 
ject to  disability,  or  afflicted  with  disease. 
It  shall  be  unlawful  for  any  person,  including  any  transportation 
company  other  than  railway  lines  entering  the  United  States  from 
foreign  contiguous  territory,  or  the  owner,  master,  agent,  or  con- 
signee of  any  vessel  to  bring  to  the  United  States  either  from  a 
foreign  country  or  any  insular  possession  of  the  United  States  any 
alien  afflicted  with  idiocy,  insanity,  imbecility,  feeble-mindedness, 
epilepsy,  constitutional  psychopathic  inferiority,  chronic  alcohol- 
ism, tuberculosis  in  any  form,  or  a  loathsome  or  dangerous  con- 
tagious disease,  and  if  it  shall  appear  to  the  satisfaction  of  the  Sec- 
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retary  of  Labor  that  any  alien  so  brought  to  the  United  States  was 
afflicted  with  any  of  the  said  diseases  or  disabilities  at  the  time  of 
foreign  embarkation,  and  that  the  existence  of  such  disease  or  dis- 
ability might  have  been  detected  by  means  of  a  competent  medical 
examination  at  such  time,  such  person  or  transportation  company, 
or  the  master,  agent,  owner,  or  consigned  of  any  such  vessel  shall 
pay  to  the  collector  of  customs  of  the  customs  district  in  which  the 
port  of  arrival  is  located  the  sum  of  $200,  and  in  addition  a  sum 
equal  to  that  paid  by  such  alien  for  his  transportation  from  the 
initial  point  of  departure,  indicated  in  his  ticket,  to  the  port  of  arri- 
val for  each  and  every  violation  of  the  provisions  of  this  section, 
such  latter  sum  to  be  delivered  by  the  collector  of  customs  to  the 
alien  on  whose  account  assessed.    It  shall  also  be  unlawful  for  any 
such  person  to  bring  to  any  port  of  the  United  States  any  alien 
afflicted  with  any  mental  defecJt  other  than  those  above  specifically 
named,  or  physical  defect  of  a  nature  which  may  affect  his  ability 
to  earn  a  living,  as  contemplated  in  section  three  of  this  Act,  and 
if  it  shall  appear  to  the  satisfaction  of  the  Secretary  of  Labor  that 
any  alien  so  brought  to  tlje  United  States  was  so  afflicted  at  the 
time  of  foreign  embarkation,  and  that  the  existence  of  such  mental 
or  physical  defect  might  have  been  detected  by  means  of  a  compe- 
tent medical  examination  at  such  time,  such  person  shall  pay  to  the 
collector  of  customs  of  the  customs  district  in  which  the  port  of  ar- 
rival is  located  the  sum  of  $25,  and  in  addition  a  sura  equal  to  that 
paid  by  such  alien  for  his  transportation  from  the  initial  point  of  de- 
parture, indicated  in  his  ticket,  to  the  port  of  arrival,  for  each  and 
every  violation  of  this  provision,  such  latter  sum  to  be  delivered  by 
the  collector  of  customs  to  the  alien  for  whose  account  assessed. 
It  shall  also  be  unlawful  for  any  such  person  to  bring  to  any  port  of 
the  United  States  any  alien  who  is  e^tcluded  by  the  provisions  of 
section  three  of  this  Act  because  unable  to  read,  or  who  is  excluded 
by  the  terms  of  section  three  of  this  Act  as  a  native  of  that  portion 
of  the  Continent  of  Asia  and  the  islands  adjacent  thereto  described 
in  said  section,  and  if  it  shall  appear  to  the  satisfaction  of  the  Secre- 
tary of  Labor  that  these  disabilities  might  have  been  detected  by 
the  exercise  of  reasonable  precaution  prior  to  the  departure  of  such 
aliens  from  a  foreign  port,  such  person  shall  pay  to  the  collector  of 
customs  of  the  customs  district  in  which  the  port  of  arrival  is  lo- 
cated the  sum  of  $200,  and  in  addition  a  sum  equal  to  that  paid  by 
such  alien  for  his  transportation  from  the  initial  point  of  departure, 
indicated  in  his  ticket,  to  the  port  of  arrival,  for  each  and  every  vio- 
lation of  this  provision,  such  latter  sum  to  be  delivered  by  the  col- 
'    lector  of  customs  to  the  alien  on  whose  account  assessed.    And  no 
^  vessel  shall  be  granted  clearance  papers  pending  the  determination 
of  the  question  of  the  liability  to  the  payment  of  such  fines,  or  while 
the  fines  remain  unpaid,  nor  shall  such  fines  be  remitted  or  refunded: 
Provided,  That  clearance  may  be  granted  prior  to  the  determination 
of  such  questions  upon  the  deposit  of  a  sum  sufficient  to  cover  such 
fines :  Provided  further.  That  nothing  contained  in  this  section  shall 
be  construed   to  subject  transportation   companies  to  a  fine  for 
bringing  to  ports  of  the  United  States  aliens  who  are  by  any  of  the 
provisos  or  exceptions  to  section  three  hereof  exempted  from  the 
excluding  provisions  of  said  section.     (39  Stat.  880.) 
See   notes  under  §  4254,  Oomp.   St   1916. 

§  4289J^€e.  (Act  Feb.  5,  1917,  c.  29,  §  10.)     Prevention  of  land- 
ing of  aliens  at  time  or  place  other  than  designated;  failure 
to  comply  with  requirements. 
It  shall  be  the  duty  of  every  person,  including  owners,  officers, 

and  agents  of  vessels  or  transportation  lines,  or  international  brid^- 
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es  or  toll  roadSy  other  than  railway  lines  which  may  enter  into  a 
contract  as  provided  in  section  twenty-three  of  this  Act,  bringing 
an  alien  to,  or  providing  a  means  for  -an  alien  to  come  to,  any  sea- 
port or  land  border  port  of  the  United  States,  to  prevent  the  landing 
of  such  alien  in  the  United  States  at  any  time  or  place  other  than  as 
designated  by  the  immigration  officers,  and  the  failure  of  any  such 
person,  owner,  officer,  or  agent  to  comply  with  the  foregoing  re- 
quirements shall  be  deemed  a  misdemeanor  and  on  conviction  there- 
of shall  be  punished  by  a  fine  in  each  case  of  not  less  than  $200  nor 
more  than  $1,000,  or  by  imprisonment  for  a  term  not  exceeding 
one  year,  or  by  both  such  fine  and  imprisonment ;  or,  if  in  the  opin- 
ion of  the  Secretary  of  Labor  it  is  impracticable  or  inconvenient 
to  prosecute  the  person,  owner,  master,  officer,  or  agent  of  any  such 
vessel,  a  penalty  of  $1,000  shall  be  a  lien  upon  the  vessel  whose  own- 
er, master,  officer,  or  agent  violates  the  provisions  of  this  section, 
and  such  vessel  shall  be  libeled  therefor  in  the  appropriate  United 
States  court.     (39  Stat.  881.) 

« 

§  4289J4f.  (Act  Feb.  5,  1917,  c.  29,  §  11.)  Detention  of  aliens  for 
observation  and  examination. 

For  the  purpose  of  determining  whether  aliens  arriving  at  ports 
of  the  United  States  belong  to  any  of  the  classes  excluded  by  this 
Act,  either  by  reason  of  being  afflicted  with  any  of  the  diseases  or 
mental  or  physical  defects  or  disabilities  mentioned  in  section  three 
hereof,  or  otherwise,  or  whenever  the  Secretary  of  Labor  has  re- 
ceived information  showing  that  any  aliens  are  coming  from  a  coun- 
try or  have  embarked  at  a  place  where  any  of  said  diseases  are  prev- 
alent or  epidemic,  the  Commissioner  General  of  Immigration,  with 
the  approval  of  the  Secretary  of  Labor,  may  direct  that  such  aliens 
shall  be  detained  on  board  the  vessel  bringing  them,  or  in  a  United 
States  immigration  station  at  the  expense  of  such  vessel,  as  circum- 
stances may  require  or  justify,  a  sufficient  time  to  enable  the  immi- 
gration officers  and  medical  officers  stationed  at  such  ports  to  sub- 
ject such  aliens  to  an  observation  and  examination  sufficient  to  deter- 
mine whether  or  not  they  belong  to  the  said  excluded  classes  by  reason 
of  being  afflicted  in  the  manner  indicated :  Provided,  That,  with  a 
view  to  avoid  undue  delay  in  landing  passengers  or  interference 
with  commerce,  the  Commissioner  General  of  Immigration  may, 
with  the  approval  of  the  Secretary  of  Labor,  issue  such  regulations, 
not  inconsistent  with  law,  as  may  be  deemed  necessary  to  effect  the 
purposes  of  this  section :  Provided  further,  That  it  shall  be  the  duty 
of  immigrant  inspectors  to  report  to  the  Commissioner  General 
of  Immigration  the  condition  of  all  vessels  bringing  aliens  to  United 
States  ports.     (39  Stat.  881.) 

§  4289i4fr.  (Act  Feb.  5,  1917,  c.  29,  §  11a.)  Detail  of  inspectors 
and  matrons  on  vessels  carrying  immigrant  or  emigrant  pas- 
sengers. 

The  Secretary  of  Labor  is  hereby  authorized  and  directed  to  enter 
into  negotiations,  through  the  Department  of  State,  with  countries 
vessels  of  which  bring  aliens  to  the  United  States,  with  a  view  to 
detailing  inspectors  and  matrons  of  the  United  States  Immigration 
Service  for  duty  on  vessels  carrying  immigrant  or  emigrant  pas- 
sengers between  foreign  ports  and  ports  of  the  United  States.  When 
such  inspectors  and  matrons  are  detailed  for  said  duty  they  shall 
remain  in  that  part  of  the  vessel  where  immigrant  passengers  are 
carried ;  and  it  shall  be  their  duty  to  observe  such  passengers  dur- 
ing the  voyage  and  report  to  the  immigration  authorities  in  charge 
at  the  port  of  landing  any  information  of  value  in  determining  the 
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admissibility  of  such  passengers  that  may  have  become  known  to 
them  during  the  voyage.     (39  Stat.  882.) 

§  42891/^g.  (Act  Feb.  5,  1917,  c.  29,  §  12.)  List  of  alien  passengers 
arriving  or  departing;  record  of  resident  aliens  and  citizens 
leaving  for  foreign  country. 

Upon  the  arrival  of  any  alien  by  water  at  any  port  within  the 
United  States  on  the  North  American  Continent  from  a  foreign 
port  or  a  port  of  the  Philippine  Islands,  Guam,  Porto  Rico,  or  Ha- 
waii, or  at  any  port  of  the  said  insular  possessions  from  any  foreign 
port,  from  a  port  in  the  United  States  on  the  North  American  Con- 
tinent, or  from  a  port  of  another  insular  possession  of  the  United 
States,  it  shall  be  the  duty  of  the  master  or  commanding  officer, 
owners,  or  consignees  of  the  steamer,  sailing,  or  other  vessel  having 
said  alien  on  board  to  deliver  to  the  immigration  oflFicers  at  ^ 
port  of  arrival  typewritten  or  printed  lists  or  manifests  made  at  tl^^ 
time  and  place  of  embarkation  of  such  alien  on  board  such  stea^^^ 
or  vessel,  which  shall,  in  answer  to  questions  at  the  top  of  said  1*^^; 
contain  full  and  accurate  information  as  to  each  alien  as  follows. 
Full  name,  age,  and  sex;    whether  married  or  single;    calling"^  ^^ 
occupation;    personal   description    (including  height,   complexion* 
color  of  hair  and  eyes,  and  marks  of  identification)  ;  whether  able  to 
read  or  write;  nationality;  country  of  birth ;  race;  country  of  1^^ 
permanent  residence ;   name  and  address  of  the  nearest  relative  ^ 
the  country  from  which  the  alien  came ;  seaport  for  landing  in  the 
United  States;  final  destination,  if  any,  beyond  the  port  of  landing' 
whether  having  a  ticket  through  to  such  final  destination ;  by  whooi 
passage  was  paid;   whether  in  possession  of  $50,  and  if  less,  hov^ 
much ;  whether  going  to  join  a  relative  or  friend,  and,  if  so,  what 
relative  or  friend,  and  his  or  her  name  and  complete  address; 
whether  ever  before  in  the  United  States,  and  if  so;  when   and 
where;   whether  ever  in  prison  or  almshouse  or  an  institution  or 
hospital  for  the  care  and  treatment  of  the  insane ;  whether  ever  stip' 
ported  by  charity;   whether  a  polygamist;    whether  an  anarchist' 
whether  a  person  who  believes  in  or  advocates  the  overthrow  tv 
force  or  violence  of  the  Government  of  the  United  States  or  of  ^// 
forms  of  law,  or  who  disbelieves  in  or  is  opposed  to  organized  ^oy 
ernment,  or  who  advocates  the  assassination  of  public  officials,  oj! 
who  advocates  or  teaches  the  unlawful  destruction  of  property,  or 
is  a  member  of  or  affiliated  with  any  organization  entertaining  and 
teaching  disbelief  in  or  opposition  to  organized  government,  or 
which  teaches  the  unlawful  destruction  of  property,  or  who  advo- 
cates or  teaches  the  duty,  necessity,  or  propriety  of  the  unlawful 
assaulting  or  killing  of  any  officer  or  officers,  either  of  specific  in- 
dividuals or  of  officers  generally,  of  the  Government  of  the  United  1 
States  or  of  any  other  organized  government  because  of  his  or  their  ^ 
official  character ;  whether  coming  by  reason  of  any  offer,  solicita- 
tion, promise,  or  agreement,  express  or  implied,  to  perform  labor 
in  the  United  States;    the  alien's  condition  of  health,  mental  and 
physical ;    whether  deformed  or  crippled,  and  if  so,  for  how  long 
and  from  what  cause ;  whether  coming  with  the  intent  to  return  to 
the  country  whence  such  alien  comes  after  temporarily  engaging  in 
laboring  pursuits  in  the  United  States ;  and  such  other  items  of  in- 
formation as  \<rill  aid  in  determining  whether  any  such  alien  belongs 
to  any  of  the  excluded  classes  enumerated  in  section  three  hereof; 
and  such  master  or  commanding  officer,  owners,  or  consignees  shall 
also  furnish  information  in  relation  to  the  sex,  age,  class  of  travel, 
and  the  foreign  port  of  embarkation  of  arriving  passengers  who  are 
United   States  citizens.     That  it  shall   further  be  the  duty  of  the             1 
master  or.  commanding  officer  of  every  vessel  taking  passengers 
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from  any  port  of  the  United  States  on  the  North  American  Conti- 
nent to  a  foreign  port  or  a  port  of  the  Philippine  Islands,  Guam,  Por- 
to Rico,  or  Hawaii,  or  from  any  port  of  the  said  insular  possessions 
to  any  foreign  port,  to  a  port  of  the  United  States  on  the  North 
American  Continent,  or  to  a  port  of  another  insular  possession  of 
the  United  States  to  file  with  the  immigration  officials  before  de- 
parture a  list  which  shall  contain  full  and  accurate  information  in 
relation  to  the  following  matters  regarding  all  alien  passengers,  and 
all  citizens  of  the  United  States  or  insular  possessions  of  the  Unit- 
ed States  departing  with  the  stated  intent  to  reside  permanently  in 
a  foreign  country,  taken  on  board :  Name,  age,  and  sex ;  whether 
married  or  single ;  calling  or  occupation ;  whether  able  to  read  or 
write ;  nationality ;  country  of  birth ;  country  of  which  citizen  or 
subject;  race;  last  permanent  residence  in  the  United  States  or 
insular  possessions  thereof ;  if  a  citizen  of  the  United  States  or  of 
the  insular  possessions  thereof,  whether  native  born  or  naturalized ; 
if  native  born,  the  place  and  date  of  birth,  or  if  naturalized  the  city 
or  town  in  which  naturalization  has  been  had ;  intended  future  per- 
manent residence ;  and  time  and  port  of  last  arrival  in  the  United 
States,  or  insular  possessions  thereof;  and  such  master  or  com- 
manding officer  shall  also  furnish  information  in  relation  to  the  sex, 
age,  class  of  travel,  and  port  of  debarkation  of  the  United  States 
citizens  departing  who  do  not  intend  to  reside  permanently  in  a 
foreign  country,  and  no  master  of  any  such  vessel  shall  be  granted 
clearance  papers  for  his  vessel  until  he  has  deposited  such  list  or 
lists  with  the  immigration  officials  at  the  port  of  departure  and 
made  oath  that  they  are  full  and  complete  as'  to  the  name  and  other 
information  herein  required  concerning  each  person  of  the  classes 
specified  taken  on  board  his  vessel;  and  any  neglect  or  omission 
to  comply  with  the  requirements  of  this  section  shall  be  punishable 
as  provided  in  section  fourteen  of  this  Act :  Provided,  That  in  the 
case  of  vessels  making  regular  trips  to  ports  of  the  United  States 
the  Commissioner  General  of  Immigration,  ^ith  the  approval  of 
the  Secretary  of  Labor,  may,  when  expedient,  arrange  for  the  deliv- 
ery of  such  lists  of  outgoing  aliens  at  a  later  date :  Provided  fur- 
ther. That  it  shall  be  the  duty  of  immigration  officials  to  record  the 
following  information  regarding  every  resident  alien  and  citizen 
leaving  the  United  States  by  way  of  the  Canadian  or  Mexican  bor- 
ders for  permanent  residence  in  a  foreign  country :  Name,  age,  and 
sex;  whether  married  or  single;  calling  or  occupation;  whether 
able  to  read  or  write;  nationality;  country  of  birth;  country  of 
which  citizen  or  subject;  race;  last  permanent  residence  in  the 
United  States ;  intended  future  permanent  residence ;  and  time  and 
port  of  last  arrival  in  the  United  States;  and  if  a  United  States 
citizen,  whether  native  born  or  naturalized.  (39  Stat.  882.) 
See  notes  under  §  4258,  Comp.   St.  1916. 

§  4289i4gg.  (Act  Feb.  5,  1917,  c.  29,  §  13.)     Grouping  of  alien  pas- 
sengers  in  lists;    identification  tickets. 

All  aliens  arriving  by  water  at  the  ports  of  the  United  States 
shall  be  listed  in  convenient  groups,  the  names  of  those  coming 
from  the  same  locality  to  be  assembled  so  far  as  practicable,  and  no 
one  list  or  manifest  shall  contain  more  than  thirty  names.  To  each 
alien  or  head  of  a  family  shall  be  given  a  ticket  on  which  shall  be 
written  his  name,  a  number  or  letter  designating  the  list  in  which 
his  name,  and  other  items  of  information  required  by  this  Act,  are 
contained,  and  his  number  on  said  list,  for  convenience  of  identifica- 
tion on  arrival.  Each  list  or  manifest' shall  be  verified  by  the  signa- 
ture and  the  oath  or  affirmation  of  the  master  or  commanding  offi- 
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cer,  or  the  first  or  second  below  him  in  command,  taken  before  an 
immigration  officer  at  the  port  of  arrival,  to  the  effect  that  he  has 
caused  the  surgeon  of  said  vessel  sailing  therewith  to  make  a  phys- 
ical and  mental  examination  of  each  of  said  aliens,  and  that  from 
the  report  of  said  surgeon  and  from  his  own  investigation  he  be- 
lieves that  no  one  of  said  aliens  is  of  any  of  the  classes  excluded 
from  admission  into  the  United  States  by  section  three  of  this  Act, 
and  that  also  according  to  the  best  of  his  knowledge  and  belief  the 
information  in  said  lists  or  manifests  concerning  each  of  said  aliens 
named  therein  is  correct  and  true  in  every  respect.  That  the  sur- 
geon of  said  vessel  sailing  therewith  shall  also  sign  each  of  said 
lists  or  manifests  and  make  oath  or  affirmation  in  like  manner  be- 
fore an  immigration  officer  at  the  port  of  arrival,  stating  his  profes- 
sional experience  and  qualifications  as  a  physician  and  surgeon,  and 
that  he  has  made  a  personal  examination  of  each  of  the  said  aliens 
named  therein,  and  that  the  said  list  or  manifest,  according  to  the 
best  of  his  knowledge  and  belief,  is  full,  correct,  and  true  in  all  par- 
ticulars relative  to  the  mental  and  physical  condition  of  said  aliens. 
If  no  surgeon  sails  with  any  vessel  bringing  aliens,  the  mental  and 
physical  examinations  and  the  verifications  of  the  lists  or  manifests 
shall  be  made  by  some  competent  surgeon  employed  by  the  owners 
of  the  said  vessels,  and  the  manifests  shall  be  verified  by  such  sur- 
geon before  a  United  States  consular  officer  or  other  officer  authoriz- 
ed to  administer  oaths :  Provided,  That  if  any  changes  in  the  condi- 
tion of  such  aliens  occur  or  develop  during  the  voyage  of  the  vessel 
on  which  they  are  traveling,  such  changes  shall  be  noted  on  the 
manifest  before  the  verification  thereof.     (39  Stat.  884.) 

Former  statute  cited  without  defl.  G.)  258  F.  97.  See  Comp.  St.  1916,  f 
nite   application,  Ex   parte  Prout  (D.     4260. 

§  4289i4h.  (Act  Feb.  5,  1917,  c.  29,  §  14.)  Refusal  or  faUure  to  fur- 
nish  lists  of  alien,  passengers. 
It  shall  be  unlawfui  for  the  master  or  commanding  officer  of  any 
vessel  bringing  aliens  into  or  carrying  aliens  out  of  the  United 
States  to  refuse  or  fail  to  deliver  to  the  immigration  officials  the 
accurate  and  full  manifests  or  statements  or  information  regarding 
all  aliens  on  board  or  taken  on  board  such  vessel  required  by  this 
Act,  and  if  it  shall  appear  to  the  satisfaction  of  the  Secretary  of 
Labor  that  there  has  been  such  a  refusal  or  failure,  or  that  the  lists 
delivered  are  not  accurate  and  full,  such  master  or  commanding  offi- 
cer shall  pay  to  the  collector  of  customs  at  the  port  of  arrival  or 
departure  the  sum  of  $10  for  each  alien  concerning  whom  such  ac- 
curate and  full  manifest  or  statement  or  information  is  not  furnish- 
ed, or  concerning  whom  the  manifest  or  statement  or  information 
is  not  prepared  and  sworn  to  as  prescribed  by  this  Act.  No  vessel 
shall  be  granted  clearance  pending  the  determination  of  the  ques- 
tion of  the  liability  to  the  payment  of  such  fine,  or  while  it  remains 
unpaid,  nor  shall  such  fine  be  remitted  or  refunded :  Provided,  That 
clearance  may  be  granted  prior  to  the  determination  of  such  ques- 
tion upon  the  deposit  with  the  collector  of  customs  of  a  sum  suffi- 
cient to  cover  such  fine.     (39  Stat.  884.) 

See  notes  under  §   4262,  Comp.   St.  1916. 

§  4289i4hh.  (Act  Feb.  5,  1917,  c.  29,  §  15.)     Inspection  of  alien  pas- 
sengers upon  arrival;    temporary   removal  for  examination. 

Upon  the  arrival  at  a  port  of  the  United  States  of.  any  vessel 
bringing  aliens  it  shall  be  the  duty  of  the  proper  immigration  offi- 
cials to  go  or  to  send  competent  assistants  to  the  vessel  and  there  in- 
spect all  such  aliens,  or  said  immigration  officials  may  order  a  tem- 
porary removal  of  such  aliens  for  examination  at  a  designated  time 
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and  place,  but  such  temporary  removal  shall  not  be  considered  a 
landing,  nor  shall  it  relieve  vessels,  the  transportation  lines,  mas- 
ters, agents,  owners,  or  consignees  of  the  vessel  upon  which  said 
aliens  are  brought  to  any  port  of  the  United  States  from  any  of  the 
obligations  which,  in  case  such  aliens  remain  on  board,  would  un- 
der the  provisions  of  this  Act  bind  the  said  vessels,  transportation 
lines,  masters,  agents,  owners,  or  consignees :  Provided,  That  where 
removal  is  made  to  premises  owned  or  controlled  by  the  United 
States,  said  vessels,  transportation  lines,  masters,  agents,  owners, 
or  consignees,  and  each  of  them,  shall,  so  long  as  detention  there 
lasts,  be  relieved  of  responsibility  for  the  safekeeping  of  such  aliens. 
Whenever  a  temporary  removal  of  aliens  is  made  the  vessels  or 
transportation  lines  which  brought  them  and  the  masters,  owners, 
agents,  and  consignees  of  the  vessel  upon  which  they  arrive  shall 
pay  all  expenses  of  such  removal  and  all  expenses  arising  during 
subsequent  detention,  pending  decision  on  the  aliens'  eligibility  to 
enter  the  United  States  and  until  they  are  either  allowed  to  land 
or  returned  to  the  care  of  the  line  or  to  the  vessel  which  brought 
them,  such  exj)enses  to  include  those  of  maintenance,  medical  treat- 
ment in  hospital  or  elsewhere,  burial  in  the  event  of  death,  and 
transfer  to  the  vessel  in  the  event  of  deportation,  excepting  only 
where  they  arise  under  the  terms  of  any  of  the  provisos  of  section 
eighteen  hereof.  Any  refusal  or  failure  to  comply  with  the  provi- 
sions hereof  shall  be  punished  in  the  manner  specified  in  section 
eighteen  of  this  Act.     (39  Stat.  885.) 

See  notes  under  §  4263,  Comp.  St.  examination  by  immigration  officials 
1916.  and  subsequent  landing  and  admission 
Expenses  pencHng  examination/—  ^  ^^^  United  States,  but  contemplates 
Section  16  of  the  act  of  February  20,  that  the  United  States  shall  pay  the 
1907  (Comp.  St.  1916,  §  4263),  does  charges  incurred  for  maintenance  and 
not  obligate  steamship  lines  transport-  treatment  preceding  examination  and 
Ing  alien  immigrants  to  defray  the  ex-  admission  to  the  country.  Neder- 
penses  of  the  treatment,  care,  and  lansch-Amerilcaansche  Stoomvart  Ma- 
maintenance  of  aliens  in  hospitals  atschappy  (Holland-America  Line)  ▼. 
where  they  are  treated  prior  to  their  U.  S.,  53  Ct  CI.  522. 

§  4289i4i.  (Act  Feb.  5,  1917,  c.  29,  §  16.)     Physical  and  mental  ex- 
amination of  alien  passengers;    regulations. 
The  physical  and  mental  examination  of  all  arriving  aliens  shall  ^ 

be  made  by  medical  officers  of  the  United  States  Public  Health 
Service  who  shall  have  had  at  least  two  years'  experience  in  the 
practice  of  their  profession  since  receiving  the  degree  of  doctor  of 
medicine,  and  who  shall  conduct  all  medical  examinations  and 
shall  certify,  for  the  information  of  the  immigration  officers  and  the 
boards  of  special  inquiry  hereinafter  provided  for,  any  and  all  physi- 
cal and  mental  defects  or  diseases  observed  by  said  medical  officers 
in  any  such  alien ;  or,  should  medical  officers  of  the  United  States 
Public  Health  Service  be  not  available,  civil  surgeons  of  not  less 
than  four  years'  professional  experience  may  be  employed  in  such 
emergency  for  such  service  upon  such  terms  as  may  be  prescribed 
by  the  Commissioner  General  of  Immigration,  under  the  direction  ^ 

or  with  the  approval  of  the  Secretary  of  Labor.  All  aliens  arriving 
at  ports  of  the  United  States  shall  be  examined  by  not  less  than  two 
such  medical  officers  at  the  discretion  of  the  Secretary  of  Labor, 
and  under  such  administrative  regulations  as  he  may  prescribe  and 
under  medical  regulations  prepared  by  the  Surgeon  General  of  the 
United  States  Public  Health  Service.  Medical  officers  of  the  Unit- 
ed States  Public  Health  Service  who  have  had  especial  training  in 
the  diagnosis  of  insanity  and  mental  defects  shall  be  detailed  for 
duty  or  employed  at  all  ports  of  entry  designated  by  the  Secretary 
of  Labor,  and  such  medical  officers  shall  be  provided  with  suitable 

(943) 


§  4289i4i  IMMIGBATION  (Tit.  29 

facilities  for  the  detention  and  examination  of  all  arriving  aliens  in 
whom  insanity  or  mental  defect  is  suspected,  and  the  services  of  in- 
terpreters shall  be  provided  for  such  examination.  Any  alien  cer- 
tified for  insanity  or  mental  defect  may  appeal  to  the  board  of  medi- 
cal officers  of  the  United  States  Public  Health  Service,  which  shall 
be  convened  by  the  Surgeon  General  of  the  United  States  Public 
Health  Service,  and  said  alien  may  introduce  before  such  board 
one  expert  medical  witness  at  his  own  cost  and  expense.  That  the 
inspection,  other  than  the  physical  and  mental  examination,  of 
aliens,  including  those  seeking  admission  or  readmission  to  or  the 
privilege  of  passing  through  or  residing  in  the  United  States,  and 
the  examination  of  aliens  arrested  within  the  United  States  under 
this  Act,  shall  be  conducted  by  immigrant  inspectors,  except  as 
hereinafter  provided  in  regard  to  boards  of  special  inquiry.  All 
aliens  arriving  at  ports  of  the  United  States  shall  be  examined  by  at 
least  two  immigrant  inspectors  at  the  discretion  of  the  Secretary  of 
Labor  and  under  such  regulations  as  he  may  prescribe.  Immigrant 
inspectors  are  hereby  authorized  and  empowered  to  board  and 
search  for  aliens  any  vessel,  railway  car,  or  any  other  conveyance, 
or  vehicle  in  which  they  believe  aliens  are  being  brought  into  the 
United  States.  Said  inspectors  shall  have  power  to  administer 
oaths  and  to  take  and  consider  evidence  touching  the  right  of  any 
alien  to  enter,  reenter,  pass  through,  or  reside  in  the  United  States, 
and,  where  such  action  may  be  necessary,  to  make  a  written  record 
of  such  evidence ;  and  any  person  to  whom  such  an  oath  has  been 
administered,  under  the  provisions  of  this  Act,  who  shall  knowingly 
or  willfully  give  false  evidence  or  swear  to  any  false  statement  in 
any  way  affecting  or  in  relation  to  the  right  of  any  alien  to  admis- 
sion, or  readmission  to,  or  to  pass  through,  or  to  reside  in  the  Unit- 
ed States  shall  be  deemed  guilty  of  perjury  and  be  punished  as  pro- 
vided by  section  one  hundred  and  twenty-five  of  the  Act  approved 
March  fourth,  nineteen  hundred  and  nine,  entitled  "An  Act  to  codi- 
fy, revise,  and  amend  the  penal  laws  of  the  United  States."  All 
aliens  coming  to  the  United  States  shall  be  required  to  state  under 
oath  the  purposes  for  which  they  come,  the  length  of  time  they  in- 
tend to  remain  in  the  United  States,  whether  or  not  they  intend  to 
abide  in  the  United  States  permanently  and  become  citizens  there- 
of, and  such  other  items  of  information  regarding  themselves  as 
will  aid  the  immigration  officials  in  determining  whether  they  be- 
long to  any  of  the  excluded  classes  enumerated  in  section  three 
hereof.  Any  commissioner  of  immigration  or  inspector  in  charge 
shall  also  have  power  to  require  by  subpoena  the  attendance  and 
testimony  of  witnesses  before  said  inspectors  and  the  production  of 
books,  papers,  and  documents  touching  the  right  of  any  alien  to  en- 
ter, reenter,  reside  in,  or  pass  through  the  United  States,  and  to 
that  end  may  invoke  the  aid  of  any  court  of  the  United  States; 
and  any  district  court  within  the  jurisdiction  of  which  investiga- 
tions are  being  conducted  by  an  immigrant  inspector  may,  in  the 
event  of  neglect  or  refusal  to  respond  to  a  subpoena  issued  by  any 
commissioner  of  immigration  or  inspector  in  charge  or  refusal  to 
testify  before  said  immigrant  inspector,  issue  an  order  requiring 
such  person  to  appear  before  said  immigrant  inspector,  produce 
books,  papers,  and  documents  if  demanded,  and  testify;  and  any 
failure  to  obey  such  order  of  the  court  may  be  punished  by  the  court 
as  a  contempt  thereof.  That  any  person,  including  employees,  offi- 
cials, or  agents  of  transportation  companies,  who  shall  assault,  re- 
sist, prevent,  impede,  or  interfere  with  any  immigration  official  or 
employee  in  the  performance  of  his  duty  under  this  Act  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall 
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be  punished  by  imprisonment  for  a  term  of  not  more  than  one  year, 
or  by  a  fine  of  not  more  than  $2,000,  or  both ;  and  any  person  who 
shall  use  any  deadly  or  dangerous  weapon  in  resisting  any  immigra- 
tion official  or  employee  in  the  performance  of  his  duty  shall  be 
deemed  guilty  of  a  felony  and  shall,  on  conviction  thereof,  be  pun- 
ished by  imprisonment  for  not  more  than  ten  years.  Every  alien 
who  may  not  appear  to  the  examining  immigrant  inspector  at  the 
port  of  arrival  to  be  cleariy  and  beyond  a  doubt  entitled  to  land 
shall  be  detained  for  examinatipn  in  relation  thereto  by  a  board  of 
special  inquiry.  In  the  event  of  rejection  by  the  board  of  special 
inquiry,  in  all  cases  where  an  appeal  to  the  Secretary  of  Labor  is 
permitted  by  this  Act,  the  alien  shall  be  so  informed  and  shall  have 
the  right  to  be  represented  by  counsel  or  other  adviser  on  such  ap- 
peal. The  decision  of  an  immigrant  inspector,  if  favorable  to  the 
admission  of  any  alien,  shall  be  subject  to  challenge  by  any  other 
immigrant  inspector,  and  such  challenge  fehall  operate  to  take  the 
alien  whose  right  to  land  is  so  challenged  before  a  board  of  special 
inquiry  for  its  investigation.  (39  Stat.  885.) 
See  notes  under  §  4265,  Comp.   St      to  communicate  with  her  held  to  de- 


3916. 

Proceedings  for  admission  in  gen- 
erals—Denial  of  communication  be- 
tween Chinese  woman  and  citizen, 
whose  wife  she  claimed  to  be,  pending 
determination  of  the  matter  by  the  im- 
migration authorities,  held  not  an  in- 
justice. Mah  Shee  v.  White,  242  F. 
868,  155  C.  C.  A.  456. 

On  habeas  corpus  to  obtain  discharge 
of  a  Chinese  woman,  ordered  deported, 
though  she  applied  for  admission  as 
wife  of  native-born  Chinese  citizen  of 
United  States,  evidence  held  insufficient 
to  show  that  applicant  was  not  given 
fair  hearing  or  that  order  of  deporta- 
tion was  not  justified.  Tsuie  Shee  v. 
Backus,  243  F.  551,  156  C.  C.  A.  249. 

An  order  denying  admission  to  this 
country  of  a  Chinese  alien  held  to 
have  been  made  after  a  fair  hearing, 
and  to  be  sustained  by  the  evidence. 
Chew  Hoy  Quong  v.  White,  244  F. 
749,   157  C.  C.  A.  197. 

Hearing  before  immigration  officers 
held  unfair,  where  examination  is  had 
and  evidence  weighed  in  a  spirit  hostile 
to  the  statute  making  foreign- bom 
chUdren  of  citizens  also  citizens.  Ex 
parte  Tom  Toy  Tin  (D.  O.)  230  F. 
747. 

Exclusion  of  alleged  son  of  native- 
born  citizen  on  ground  that  his  alleged 
father  had  not  taken  advantage  of  the 
rights  of  an  American  citizen,  without 
evidence  of  any  failure  in  this  respect, 
held   manifestly  unfair.    Id. 

Representation  iiy  oounsel/— As  rules 
of  Bureau  of  Immigration  contemplate 
submission  of  evidence  on  appeal  in 
addition  to  that  brought  out  at  hearing, 
refusal   to   permit   applicant's   counsel 


prive  her  of  a  fair  hearing.  Mah  Shee 
V.  White,  242  F.  868,  155  C.  C.  A. 
456. 

A  Chinese  woman,  applying  for  ad- 
mission into  the  United  States  as  the 
wife  of  a  Chinese  merchant,  was  de- 
nied a  fair  hearing  where,  pending  the 
determination  of  her  application  by  the 
immigration  authorities;  her  attorneys 
were  not  allowed  to  interview  her. 
Chew  Hoy  Quong  y.  White  (C.  C.  A.) 
249  F.  869. 

As  proceedings  for  an  alien's  admis- 
sion are  summary  and  informal,  he 
cannot,  where  not  denied  counsel  or 
right  to  produce  witnesses,  complain 
that  counsel  was  not  present  or  given 
opportunity  to  cross-examine.  Ex 
parte  Ng  Kwack  Kang  (D.  C.)  233  F. 
478. 

Rehearing.— On  application  of  a 
Chinese  alien  for  entry,  the  commis- 
sioner has  jurisdiction  to  order  re- 
hearings  by  inspectors  until  the  facts 
are  sufficiently  developed  to  afford  a 
basis  for  his  judgment.  Chew  Hoy 
Quong  V.  White,  244  F.  749,  157  C.  C. 
A.  197. 

Administering  of  oaths  in  deporta- 
tion prooeedlng.— Under  Immigration 
Act  Feb.  20,  1907,  §  24  (Comp.  St. 
1916,  §  4273),  an  immigration  inspec- 
tor is  not  authorized  to  administer  an 
oath  to  take  evidence  in  a  proceeding 
for  the  deportation  of  an  alien.  Back- 
us V.  Owe  Sam  Goon,  235  F.  847,  149 
C.  C.  A.  159,  affirming  order  Ex  parte 
Owe  Sam  Goon  (D.  C.)  230  F.  654. 

Former  statute  cited  without  defi- 
nite application,  Quan  Hing  Sun  v. 
White  (C.  C.  A.)  254  F.  402. 


§  4289i4ii.  (Act  Feb.  5,  1917,  c.  29,  §  17.)     Boards  of  special  inqui- 
ry ;    appointment. 
Boards  of  special  inquiry  shall  be  appointed  by  the  commissioner 
of  immigration  or  inspector  in  charge  at  the  various  ports  of  arrival 
as  may  be  necessary  for  the  prompt  determination  of  all  cases  of  im- 
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migrants  detained  at  such  ports  under  the  provisions  of  the  law: 
Each  board  shall  consist  of  three  members,  who  shall  be  selected 
from  such  of  the  immigrant  officials  in  the  service  as  the  Commis- 
sioner General  of  Immigration,  with  the  approval  of  the  Secretary 
of  Labor,  shall  from  time  to  time  designate  as  qualified  to  ser\'e  on 
such  boards.  When  in  the  opinion  of  the  Secretary  of  Labor  the 
maintenance  of  a  permanent  board  of  special  inquiry  for  service  at 
any  sea  or  land  border  port  is  not  warranted,  regularly  constituted 
boards  may  be  detailed  from  other  stations  for  temporary  service 
at  such  port,  or,  if  that  be  impracticable,  the  Secretary  of  Labor 
shall  authorize  the  creation  of  boards  of  special  inquiry  by  the  im- 
migration officials  in  charge  at  such  ports,  and  shall  determine  what 
Government  officials  or  other  persons  shall  be  eligible  for  service 
on  such  boards.  Such  boards  shall  have  authority  to  determine 
whether  an  alien  who  has  been  duly  held  shall  be  allowed  to  land 
or  shall  be  deported.  All  hearings  before  such  boards  shall  be  sepa- 
rate and  apart  from  the  public,  but  the  immigrant  may  have  one 
friend  or  relative  present  under  such  regulations  as  may  be  pre- 
scribed by  the  Secretary  of  Labor.  Such  boards  shall  keep  a  com- 
plete permanent  record  of  their  proceedings  and  of  all  such  testi- 
mony as  may  be  produced  before  them ;  and  the  decisions  of  any 
two  members  of  the  board  shall  prevail,  but  either  the  alien  or  any 
dissenting  member  of  the  said  board  may  appeal  through  the  com- 
missioner of  immigration  at  the  port  of  arrival  and  the  Commis- 
sioner General  of  Immigration  to  the  Secretary  of  Labor,  and  the 
taking  of  such  appeal  shall  operate  to  stay  any  action  in  regard  to 
the  final  disposal  of  any  alien  whose  case  is  so  appealed  until  the 
receipt  by  the  commissioner  of  immigration  at  the  port  of  arrival 
of  such  decision  which  shall  be  rendered  solely  upon  the  evidence 
adduced  before  the  board  of  special  inquiry.  In  every  case  where  an 
alien  is  excluded  from  admission  into  the  United  States,  under  any 
law  or  treaty  now  existing  or  hereafter  made,  the  decision  of  a 
board  of  special  inquiry  adverse  to  the  admission  of  such  alien  shall 
be  final,  unless  reversed  on  appeal  to  the  Secretary  of  Labor :  Pro- 
vided, That  the  decision  of  a  board  of  special  inquiry  shall  be  based 
upon  the  certificate  of  the  examining  medical  officer  and,  except  as 
provided  in  section  twenty-one  hereof,  shall  be  final  as  to  the  rejec- 
tion of  aliens  affected  with  tuberculosis  in  any  form  or  with  a  loath- 
some or  dangerous  contagious  disease,  or  with  any  mental  or  physi- 
cal disability  which  would  bring  such  aliens  within  any  of  the  class- 
es excluded  from  admission  to  the  United  States  under  section 
three  of  this  Act.     (39  Stat.  887.) 

See  notes  under  ft  4274,  Comp.   St.  also   makes  findings  and   recommenda- 

11)16.                                     .  tions.    In  re  Lalime  (D.  C.)  244  F.  279. 

Constltationality-Congress  may   in-  ^p     ^j   ^^  secretary^The  authority 

trust   the   decision   of   an   immigrant  s  ^^  ^he  SoUcitor  of  the  Department  of 

"^JM"'  ^K*^""  *.''  ?'',  «/«c"^^^ />ffi^^^;  Labor  to  affirm  on  appeal  an  order  of 
and,  though  a  denial  deprives  him  of  ^^e  Commissioner  of  Immigration  de- 
his  liberty   he  is  not  denied  due  process  -       ^^  ^jj^^  admission  to  the  United 

^Lr'  ^'^  ^                             ^         '^  St«t«»    "    °^t    reviewable    on   habeas 

Z6V  h.  dVl.  corpus  where  the  Secretary  of  Labor 

Members  of  boards  of  special  inquiry.  personally  affirmed  the  order.    Ching 

—A   clerk   in   the  immigration   service  Hing  v.  White,  234  F.  616,  148  C.  C. 

may  serve  on  a  board  of  special  inquiry  a.  382,  affirming  order  Ex  parte  Ching 

under  Immigration  Act,  §  25  (Comp.  St.  mng  (D.  C.)  224  F.  261. 

1910.  §  4274),  notwithstanding  secHon  Qn  appeal  to  the  Secretary  of  Labor 

24  (Comp.  St.  1916,  §  4273).    Ex  parte  from  an  order  deporting  a  Chinese,  ap- 

Momo  Tomimatsu  (D.  C.)  232  F.  376.  pellant  has  no  right  to  have  his  counsel 

Hearing   on    right   to   atfrnlsslon^^In  appear  to  present  further  evidence  or 

warrant   cases,   where   alien  has   been  argue  orally.     Id. 

admitted,  board  of  special  inquiry  takes  Right  of  Commissioner  of  Immigra- 

cvidence  as  to  his  right  to  remain  and  tion  and  Secretary  of  Labor  to  decide 

reports  it  to  Secretary  of  Labor,  and  appeal  on  application  by  Chinese  woman 
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for  admission  to  the  country  held  not 
affected  by  fact  that  immigration  in- 
spector believed  she  was  married  to 
her  alleged  husband.  Mah  Shee  y. 
White,  242  F.  868,  155  C  C.  A,  456. 

In  the  absence  of  a  showing  to  the 
contrary,  a  memorandum  decision  ex- 
cluding a  Chinese  person  from  the 
country  will  be  held  the  decision  of 
the  Secretary  of  Labor,  within  the 
Chinese  Exclusion  Acts.  Ex  parte  Ng 
Kwack  Kang  (D.  C.)  233  F.  478. 

Conclusiveness  of  decision  In  gener- 
ai^Under  Act  Feb.  20,  1907,  §  25 
(Comp.  St.  1916,  I  4274),  which  was  a 
continuation  of  earlier  similar  enact- 
ments, decision  of  collector  of  customs) 
admitting  a  Chinese  person  to  United 
States  as  native-born  citizen,  is  not  a 
conclusive  adjudication,  poreventing 
subsequent  deportation  proceedings. 
Ex  parte  Chin  Own  (D.  C.)  239  F.  391. 

Fair  hearing  and  dependency  of  right 
of  review  thereon.— Where  board  of 
special  inquiry  which  heard  evidence  in 
proceeding  for  deportation  of  aliens  ad- 
mitted to  country  was  guilty  of  inten-. 
tional  unfairness  to  aliens,  and  Secre- 
tary of  Labor  adopted  findings  of  board, 
such  unfairness  invalidates  order  for 
deportation.  In  re  Lalime  (D.  C.)  244 
F.  279. 

Denial  by  board  of  special  inquiry  of 
alien's  application  for  counsel,  held  to 
show   unfairness.     Id. 


Soope  of  review  In  general.— W^here 
alien  was  refused  admission  to  United 
States  on  ground  that  she  was  likely 
to  become  public  charge,  question  of 
whether  she  was  immoral  cannot  be 
considered,  nor  is  her  immorality 
ground  for  sustaining  exclusion.  U.  S. 
V.  Howe  (D.  C.)  235  F.  990. 

Questions  of  fact.— Under  Chinese  Ex- 
clusion Act  1907,  I  25  (Comp.  St.  1916,  | 
4274),  the  courts  cannot  review  an  or- 
der of  the  immigration  authorities  ex- 
cluding a  Chinese  person,  where  there 
is  any  evidence  to  support  it.  Ex  parte 
Ng  Kwack  Kang  (D.  C.)  233  F.  478. 

Discharge  on  habeas  oorpuSd— Where 
alien  excluded  from  the  United  Statea 
on  ground  she  was  likely  to  become  a 
public  charge  brought  habeas  corpus, 
finding  of  commissioner  of  immigration 
must  be  upheld  if  there  is  any  evidence^ 
however  slight,  to  support  his  decision. 
U.  S.  V.  Howe  (D.  C.)  235  F.  990. 

An  order  of  exclusion  and  deportation 
unsupported  by  any  evidence  is  invalid. 
Hence  the  question  whether  there  waa 
any  evidence  before  the  immigration 
tribunal  in  support  of  its  findings  may 
be  raised  in  habeas  corpus  proceedings* 
Ex  parte  Prout  (D.  O.)  253  F.  97. 

Former  statute  cited  without  deHnite 
application^— Quan  Hing  Sun  v.  White 
(C.   C.  A.)  254  F.  402. 


§  428914J.  (Act  Feb.  5,  1917,  c.  29,  §  18.)  Immediate  deportation 
of  aliens  brought  in  violation  of  law;  cost  of  maintenance 
and  return. 
All  aliens  brought  to  this  country  in  violation  of  law  shall  be 
immediately  sent  back,  in  accommodations  of  the  same  class  in 
which  they  arrived,  to  the  country  whence  they  respectively  came,, 
on  the  vessels  bringing  them,  unless  in  the  opinion  of  the  Secre- 
tary of  Labor  immediate  deportation  is  not  practicable  or  proper. 
The  cost  of  their  maintenance  while  on  land,  as  well  as  the  ex- 
pense of  the  return  of  such  aliens,  shall  be  borne  by  the  owner  or 
owners  of  the  vessels  on  which  they  respectively  came.  That  it 
shall  be  unlawful  for  any  master,  purser,  person  in  charge,  agent, 
owner,  or  consignee  of  any  such  vessel  to  refuse  to  receive  back  on 
board  thereof,  or  on  board  of  any  other  vessel  owned  or  operated 
by  the  same  interests,  such  aliens ;  or  to  fail  to  detain  them  there- 
on ;  or  to  refuse  or  fail  to  return  them  in  the  manner  aforesaid  to 
the  foreign  port  from  which  they  came;  or  to  fail  to  pay  the  cost 
of  their  maintenance  while  on  land;  or  to  make  any  charge  for 
the  return  of  any  such  alien,  or  to  take  any  security  for  the  pay- 
ment of  such  charge;  or  to  take  any  consideration  to  be  returned 
in  case  the  alien  is  landed;  or  knowingly  to  bring  to  the  United 
States  at  any  time  within  one  year  from  the  date  of  deportation  any 
alien  rejected  or  arrested  and  deported  under  any  provision  of  this 
Act,  unless  prior  to  reembarkation  the  Secretary  of  Labor  has  con- 
sented that  such  alien  shall  reapply  for  admission,  as  required  by 
section  three  hereof;  and  if  it  shall  appear  to  the  satisfaction  of 
the  Secretary  of  Labor  that  such  master,  purser,  person  in  charge, 
agent,  owner,  or  consignee  has  violated  any  of  the  foregoing  pro- 
visions, or  any  of  the  provisions  of  section  fifteen  hereof,  such  mas- 
ter, purser,  person  in  charge,  agent,  owner,  or  consignee  shall  pay 
to  the  collector  of  customs  of  the  district  in  which  the  port  of  ar- 
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rival  is  located,  or  in  which  any  vessel  of  the  line  may  be  found, 
the  sum  of  $300  for  each  and  every  violation  of  any  provision  of 
said  sections ;  and  no  vessel  shall  have  clearance  from  any  port  of 
the  United  States  while  any  such  fine  is  unpaid,  nor  shall  sucli  fine 
be  remitted  or  refunded:  Provided,  That  clearance  may  be  granted 
prior  to  the  determination  of  such  question  upon  the  deposit    with 
the  collector  of  customs  of  a  sum  sufficient  to  cover  such  fine.     If 
the  vessel  by  which  any  alien  ordered  deported  came  has  left  the 
United  States  and  it  is  impracticable  for  any  reason  to  deport  the 
alien  within  a  reasonable  time  by  another  vessel  owned  by  the  same 
interests,  the  cost  of  deportation  may  be  paid  by  the  Government 
and  recovered  by  civil  suit  from  any  agent,  owner,  or  consignee  of 
the  vessel:    Provided  further.  That  the  Commissioner  General  of 
Immigration,  with  the  approval  of  the  Secretary  of  Labor,    may 
suspend,  upon  conditions  to  be  prescribed  by  the  Commissioner 
General  of  Immigration,  the  deportation  of  any  aliens  found  to  have 
come  in  violation  of  any  provision  of  this  Act  if,  -in  his  judgement, 
the  testimony  of  such  alien  is  necessary  on  behalf  of  the  United 
States  Government  in  the  prosecution  of  offenders  against  any  pro- 
vision of  this  Act  or  other  laws  of  the  United  States ;  and  the  cost 
of  maintenance  of  any  person  so  detained  resulting  from  such  sus- 
pension of  deportation,  and  a  witness  fee  in  the  sum  of  $1  per  day 
for  each  day  such  person  is  so  detained,  may  be  paid  from  the  ap- 
propriation for  the  enforcement  of  this  Act,  or  such  alien  may  be 
released  under  bond,  in  the  penalty  of  not  less  than  $500,  with,  se- 
curity approved  by  the  Secretary  of  Labor,  conditioned  that   such 
alien  shall  be  produced  when  required  as  a  witness  and  for  deporta- 
tion.   No  alien  certified,  as  provided  in  section  sixteen  of  this   Ac** 
to  be  suffering  from  tuberculosis  in  any  form,  or  from  a  loathsome 
or  dangerous  contagious  disease  other  than  one  of  quarantinabjc 
nature,  shall  be  permitted  to  land  for  medical  treatment  thereof  ^P 
any  hospital  in  the  United  States,  unless  the  Secretary  of  Labor  is 
satisfied  that  to  refuse  treatment  would  be  inhumane  or  cause   tin- 
usual  hardship  or  suffering,  in  which  case  the  alien  shall  be  treated 
in  the  hospital  under  the  supervision  of  the  immigration  oflficisLls 
at  the  expense  of  the  vessel  transporting  him:    Provided  further, 
That  upon  the  certificate  of  an  examining  medical  officer  to    ^^^ 
effect  that  the  health  or  safety  of  an  insane  alien  would  be  undi^'y 
imperiled  by  immediate  deportation,  such  alien  may,  at  the  expense 
of  the  appropriation  for  the 'enforcement  of  this  Act,  be  held    ^^^ 
treatment  until  such  time  as  such  alien  may,  in  the  opinion  of  sti^^ 
medical  officer,  be  safely  deported:    Provided  further.  That  upon 
the  certificate  of  an  examining  medical  officer  to  the  effect  that^  ^ 
rejected  alien  is  helpless  from  sickness,  mental  or  physical  disal>i'" 
ity,  or  infancy,  if  such  alien  is  accompanied  by  another  alien  wHosc 
protection  or  guardianship  is  required  by  such  rejected  alien,  siicrl 
accompanying  alien  may  also  be  excluded,  and  the  master,  ag-ent 
owner,  or  consignee  of  the  vessel  in  which  such  alien  and  accom- 
panying alien  are  brought  shall  be  required  to  return  said  alien  and 
accompanying  alien  in  the  same  manner  as  vessels  are  required   ^^ 
return  other  rejected  aliens.     (39  Stat.  887.) 

tained  and  required  to  give  bail  '^^*" 
needed  as  witness  in  suit  for  penalty 
under  Immigration  Act  Feb.  20,  1^'' 
§  5  (Comp.  St.  1916,  §  4250),  esp^^^'^^J' 
ly  in  view  of  Rev.  St.  §  881  (CoiPP-  ^ 
1916.   §   1492).      Id. 

Under  Immigration  Act  Feb.  20.  ^  ,  J 
§  19  (Comp.  St.  1916,  §  4268).  ai*^/^! 
of  Commissioner  General  of  Iff»i^*^-j, 
tion,  held,  that  court  may  order  d«*^® 


See  notes  under  §  4268,  Comp.  St. 
1916. 

Detention  as  witness^^Under  Immi- 
gration Act  Feb.  20,  1907,  |  19  (Comp. 
St.  1916,  §  4268),  deportation  of  alien 
may  be  suspended  when  testimony  is 
necessary  in  suit  for  penalty  as  well 
as  in  prosecution  for  criminal  offense. 
In  re  Aliens  (D.  C.)  231  F.  335. 

Alien   ordered  deported  may  be   de- 
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tion  of  alien  as  witness  in  criminal  the  power  of  the  government  in  deal- 
prosecution  and  require  bond  or  com-  ing  with  aliens  unlawfully  in  the  coun- 
mit  him  in  default  thereof.    Id.  try.     Id. 

Suspension    of    deportation    of    alien 

needed  as  witness  as  provided  by  Im-  Bond  to  oare  for  alien  while  awaiting 

migration    Act    Feb.    20,    1907,    f    19  deportatlon^-See  U.  S.  v.  Rubin  (D.  C.) 

(Comp.  St.  1916,  §  4268),  held  within  233  F.  125. 

§  428914JJ.  (Act  Feb.  5,  1917,  c.  29,  §a9.)  Deportation  within  cer- 
tain  time  of  aliens  entering  or  found  in  United  States  in  vi- 
olation of  law. 
^  At  any  time  within  five  years  after  entry,  any  alien  who  at  the 
time  of  entry  was  a  member  of  one  or  more  of  the  classes  excluded 
by  law ;  any  alien  who  shall  have  entered  or  who  shall  be  found  in 
the  United  States  in  violation  of  this  Act,  or  in  violation  of  any 
other  law  of  the  United  States;  any  alien  who  at  any  time  after 
entry  shall  be  found  advocating  or  teaching  the  unlawful  destruc- 
tion of  property,  or  advocating  or  teaching  anarchy,  or  the  over- 
throw by  force  or  violence  of  the  Government  of  the  United  States 
or  of  all  forms  of  law  or  the  assassination  of  public  officials ;  any 
alien  who  within  five  years  after  entry  becomes  a  public  charge 
from  causes  not  affirmatively  shown  to  have  arisen  subsequent  to 
landing;  except  as  hereinafter  provided,  any  alien  who  is  hereafter 
sentenced  to  imprisonment  for  a  term  of  one  year  or  more  because 
of  conviction  in  this  country  of  a  crime  involving  moral  turpitude, 
committed  within  five  years  after  the  entry  of  the  alien  to  the 
United  States,  or  who  is  hereafter  sentenced  more  than  once  to 
such  a  term  of  imprisonment  because  of  conviction  in  this  country 
of  any  crime  involving  moral  turpitude,  committed  at  any  time 
after  entry;  any  alien  who  shall  be  found  an  inmate  of  or  con- 
nected with  the  management  of  a  house  of  prostitution  or  practic- 
ing prostitution  after  such  alien  shall  have  entered  the  United 
States,  or  who  shall  receive,  share  in,  or  derive  benefit  from  any 
part  of  the  earnings  of  any  prostitute ;  any  alien  who  manages  or 
is  employed  by,  in,  or  in  connection  with  any  house  of  prostitution 
or  music  or  dance  hall  or  other  place  of  amusement  or  resort  ha- 
bitually frequented  by  prostitutes,  or  where  prostitutes  gather,  or 
who  in  any  way  assists  any  prostitute  or  protects  or  promises  to 
protect  from  arrest  any  prostitute;  any  alien  who  shall  import  or 
attempt  to  import  any  person  for  the  purpose  of  prostitution  or 
for  any  other  immoral  purpose;  any  alien  who,  after  being  ex- 
cluded and  deported  or  arrested  and  deported  as  a  prostitute,  or  as 
a  procurer,  or  as  having  been  connected  with  the  business  of  pros- 
titution or  importation  for  prostitution  or  other  immoral  purposes 
in  any  of  the  ways  hereinbefore  specified,  shall  return  to  and  enter 
the  United  States;  any  alien  convicted  and  imprisoned  for  a  vio- 
lation of  any  of  the  provisions  of  section  four  hereof;  any  alien 
who  was  convicted,  or  who  admits  the  commission,  prior  to  entry, 
of  a  felony  or  other  crime  or  misdemeanor  involving  moral  turpi- 
tude; at  any  time  within  three  years  after  entry,  any  alien  who 
shall  have  entered  the  United  States  by  water  at  any  time  or  place 
other  than  as  designated  by  immigration  officials,  or  by  land  at 
any  place  other  than  one  designated  as  a  port  of  entry  for  aliens 
by  the  Commissioner  General  of  Immigration,  or  at  any  time  not 
designated  by  immigration  officials,  or  who  enters  without  inspec- 
tion, shall,  upon  the  warrant  of  the  Secretary  of  Labor,  be  taken 
into  custody  and  deported:  Provided,  That  the  marriage  to  an 
American  citizen  of  a  female  of  the  sexually  immoral  classes  the 
exclusion  or  deportation  of  which  is  prescribed  by  this  Act  shall 
not  invest  such  female  with  United  States  citizenship  if  the  mar- 
riage of  such  alien  female  shall  be  solemnized  after  her  arrest  or 
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after  the  commission  of  acts  which  make  her  liable  to  deportation 
under  this  Act:  Provided  further.  That  the  provision  of  this  sec- 
tion respecting  the  deportation  of  aliens  convicted  of  a  crime  in- 
volving moral  turpitude  shall  not  apply  to  one  who  has  been  par- 
doned, nor  shall  such  deportation  be  made  of  directed  if  the  court, 
or  judge  thereof,  sentencing  such  alien  for  such  crime  shall,  at  the 
time  of  imposing  judgment  or  passing  sentence  or  within  thirty 
days  thereafter,  due  notice  having  first  "been  given  to  representa- 
tives of  the  State,  make  a  recommendation  to  the  Secretary  of  La- 
bor that  such  alien  shall  not  be  deported  in  pursuance  of  this  Act ; 
nor  shall  any  alien  convicted  as  aforesaid  be  deported  until  after 
the  termination  of  his  imprisonment:  Provided  further.  That  the 
provisions  of  this  section,  with  the  exceptions  hereinbefore  noted, 
shall  be  applicable  to  the  classes  of  aliens  therein  mentioned  ir- 
respective of  the  time  of  their  entry  into  the  United  States:  Pro- 
vided further,  That  the  provisions  of  this  section  shall  also  apply 
to  the  cases  of  aliens  who  come  to  the  mainland  of  the  United 
States  from  the  insular  possessions  thereof :  Provided  further,  That 
any  person  who  shall  be  arrested  under  the  provisions  of  this  sec- 
tion, on  the  ground  that  he  has  entered  or  been  found  in  the  United 
States  in  violation  of  any  other  law  thereof  which  imposes  on  such 
person  the  burden  of  proving  his  right  to  enter  or  remain,  and  who 
shall  fail  to  establish  the  existence  of  the  right  claimed,  shall  be 
deported  to  the  place  specified  in  such  other  law.  In  every  case 
where  any  person  is  ordered  deported  from  the  United  States  un- 
der the  provisions  of  this  Act,  or  of  any  law  or  treaty,  the  decision 
of  the  Secretary  of  Labor  shall  be  final.     (39  Stat.  889.) 

See  notes  under  §§  4269,  4270,  Comp.       porta tion   of   "any  alien*  ♦    ♦    ♦    who 


St.   1916. 

Validity  of  statutew— WhUe  an  aUen 
^ho  has  acquired  a  residence  in  this 
country,  is  entitled  to  the  same  protec- 
tion of  life,  liberty,  and  property  as 
a  citizen,  he  acquires  no  vested  right 
to  remain  and  the  government  has  the 
power  to  deport  him  if,  in  the  judgment 
of  Congress  the  public  interests  so  re- 
quire, and  such  power  is  not  dependent 
upon  the  existence  of  statutory  condi- 
tions as  to  his  right  to  remain  at  the 
time  he  became  a  resident.  U.  S.  v. 
Sui  Joy  (C.  C.  A.)  240  P.  392. 

Persons  subject  to  deportation  under 
statute  in  general. — In  the  provision  of. 
Immigration  Act  Feb.  20,  1907,  c.  1134, 
§  3,  34  Stat.  899,  as  amended  by  Act 
March  26,  1910,  c.  128,  §  2,  36  Stat. 
264  (Comp.  St.  1916,  §  4247),  for  the 
deportation  of  "any  alien  who  shall  be 
found  ♦  ♦  ♦  practicing  prostitution 
after  such  alien  shall  have  entered  the 
United  States,"  the  words  "after  such 
alien  shall  have  entered  the  United 
States"  should  be  construed  as  though 
they  read  "while  such  alien  is  in  the 
United  States,"  and  the  provision  ap- 
plies to  all  alien  women  whether  they 
came  into  the  United  States  at  a  port 
of  entry,  or  by  the  annexation  of  the 
land  in  which  they  lived,  as  in  case  of 
alien  residents  of  Hawaii  at  the  time 
of  its  annexation.  U.  S.  v.  Kimi  Yama- 
moto  (C.  C.  A.)  240  F.  390. 

The  provisions  of  Immigration  Act 
Feb.  20,  1907,  c.  1134,  §  3,  as  amended 
bv  Act  March  26,  1910,  c.  128,  §  2 
(Comp.  St.  1916,  §  4247),  for  the  de- 
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shall  receive,  share  in,  or  derive  benefit 
from  any  part  of  the  earnings  of  any 
prostitute,"  applies  to  any  alien  found 
in  the  United  States,  without  regard 
to  the  manner  of  entry,  including  aliens 
who  were  resident  in  Hawaii  at  the 
time  of  its  annexation.  U.  S.  v.  Sui 
Joy  (C.  C.   A.)  240  F.  392. 

Under  Act  Feb.  20,  1907,  §§  2,  3,  as 
amended  by  Act  March  26,  1910.  §S 
1,  2  (Comp.  St.  1916,  §§  4244,  4247), 
alien  who,  having  entered  United  States, 
leases  premises  to  prostitutes  in  which 
they  ply  their  trade,  is  not  to  be  de- 
ported as  receiving  earnings  of  prosti- 
tutes. Katz  V.  Commissioner  of  Im- 
migration at  Port  of  San  Francisco, 
Cal.,  245  F.  316,  157  C.  C.  A.  508. 

Under  Immigration  Act  1907.  S  2,  as 
amended  by  Act  March  26,  1910,  c.  128 
(Comp.  St.  1916,  §  4244),  and  section 
20  (Comp.  St.  1916,  §  4469),  held,  that 
alien,  who  regularly  entered  United 
States,  could  not  be  deported  as  person 
likely  to  become  public  charge  because, 
after  his  entry  and  establishment  in 
business,  it  was  contended,  though  be 
denied  same,  that  he  was  guilty  of 
fraud  in  country  from  which  he  came. 
Howe  V.  U.  S.,  247  F.  292,  159  C.  C. 
A.  386. 

Application  of  act  to  Cliinese.— Un- 
der the  Chinese  Exclusion  Acts,  and 
Immigration  Act  Feb.  20,  1907,  §§  21, 
43  (Comp.  St.  1916,  §§  4270,  4289). 
the  Secretary  of  Labor  cannot  arrest 
and  deport  a  Chinese  alien  on  the  sole 
ground  that  he  is  found  in  the  country 
in  violation  of  the  Chinese  Exclusion 
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Acts.  U.  S.  ▼.  Woo  Jan,  38  S.  Ct.  207, 
245  U.  S.  552,  62  L.  Ed.  406,  answer- 
ing certified  questions  (C.  O.  A.)  250 
P.   595. 

Under  Act  Cong.  Feb.  20,  1907,  §§ 
21,  43  (Comp.  St.  1916,  §§  4270,  4289), 
the  Secretary  of  Commerce  and  Labor 
may  order  deportation  of  an  alien 
violating  the  act,  or  any  law  of  the 
United  States,  except  the  Chinese  Elx- 
clusion  Law,  which  requires  formal 
proceedings  in  court  before  an  order 
of  deportation  can  be  entered.  U.  S. 
y.  United  States  ex  rel.  Lem  Him,  239 
F.  1023,  152  C.  C.  A.  661,  affirming 
judgment  Same  v.  Prentis  (D.  C.)  230 
F.  935. 

Under  Chinese  Exclusion  Act  Sept. 
13,  1888,  §  13  (Gomp.  St.  1916,  §  4313), 
and  Immigration  Act  Feb.  20,  1907,  § 
43  (Comp.  St.  1916,  §  4289),  a  Chinese 
person  unlawfully  within  the  United 
States,  but  who  has  committed  no  of- 
fense under  the  Immigration  Act,  can- 
not be  deported  after  a  merely  ad- 
ministrative hearing,  under  Immigra- 
tion Act,  §S  20,  21  (Comp.  St.  1916,  §§ 
4269,  4270).  Lee  Wong  Hin  v.  Mayo, 
240  F.  368,  153  C.  C.  A.  294. 

Immigration  Act.  §§  20,  21  (Comp. 
St.  1916,  §§  4269,  4270),  as  to  deporta- 
tions by  Secretary  of  Labor,  held  to 
authorize  deportation  of  Chinese  la- 
borers in  the  country  in  violation  of 
the  Immigration  Act.  Yee  Ling  v.  U. 
S.,  242  ¥,  628,  155  C.  C.  A.  318,  re- 
versing order  Ex  parte  Lee  Ying  (D. 
C.)  225  F.  335. 

Immigration  Act  Feb.  5,  1917,  con- 
struing the  third  proviso  of  this  sec- 
tion and  the  second  proviso  of  section 
4289  V4u,  post,  together,  does  not  ap- 
ply to  a  Chinese  person  against  whon> 
deportation  proceedings  were  pending 
at  the  time  of,  its  taking  effect,  unless 
some  offense  was  thereafter  committed 
which  changed  his  status.  Mayo  v.  U. 
S.  (C.  C.  A.)  251  P.  275. 

Entering  "in  violation  of  law."— See 
WaUis  V.  United  States  ex  rel.  Ng 
Sam  (C.  C.  A.)  230  F.  71. 

A  Chinese  person,  in  the  United 
States  in  violation  of  Chinese  Ex- 
clusion Act,  §  6  (Comp.  St.  1916,  § 
4293),  and  Immigration  Act,  §  36 
(Comp.  St.  1916,  §  4285),  cannot,  more 
than  three  years  after  his  entry,  be 
summarily  deported  under  Immigration 
Act,  §§  20,  21  (Comp.  St.  1916,  §§  4269, 
4270),  but  proceedings  must  hie  brought 
under  Chinese  Exclusion  Act,  §  13,  sec- 
tion 4313  post.  Moy  Wing  Sun  v. 
Prentis,  234  F.  24,  148  C.  C.  A.  40. 

Proceeding  to  deport  Chinese  per- 
son held  civil,  and  not  criminal,  though 
government  intended  to  proceed  on 
hypothesis  that  defendant  entered  the 
United  States  in  violation  of  Immigra- 
tion Act,  §  36  (Comp.  St.  1916,  §  4285), 
and  of  the  Chinese  exclusion  laws,  and 
hence  the  government  could  call  de- 
fendant as  its  witness.  In  re  Chan 
Foo  Lin,  243  F.  137,  156  C.  C.  A.  3. 


Where  aliens  entered  the.  United 
States  surreptitiously,  and  without  in- 
spection, they  may  be  deported,  ir- 
respective of  other  grounds  of  depor- 
tation. Singh  V.  U.  S.,  243  F.  557,  156 
C.  C.  A.  255;  Id.,  243  F.  559.  156  C. 
O.  A.  257. 

Entry  into  United  States  by  a  natu- 
ralized citizen  of  Canada,  who  had 
applied  for  and  been  granted  a  pass 
by  immigration  officials  at  Montreal  of- 
fice, established  under  Immigration  Act 
1907,  §  32  (Comp.  St.  1916,  §  4281), 
cannot  be  deemed  in  deportation  pro- 
ceedings, to  have  entered  United  States 
in  violation  of  law.  Howe  v.  U.  S.,  247 
F.  292,  159  C.  O.  A.  386. 

One  who  enlists  in  Canada  and  takes 
oath  of  allegiance,  on  his  subsequent 
desertion  and  surreptitious  return  to 
the  United  States,  not  coming  through 
any  port  of  entry,  may  be  deported 
as  an  alien  under  Immigration  Act  Feb. 
20,  1907,  §  36  (Comp.  St.  1916,  §  4285). 
Ex  parte  Griffin  (D.  C.)  237  F.  445. 

Where  an  alien's  deportation  was 
properly  ordered,  because  he  had  not 
been  inspected  as  required  by  Immigra- 
tion Act,  §  36  (Comp.  St.  1916,  §  4285), 
fact  that  he  was  improperly  denied  by 
inspector*  of  immigration  right  to  re- 
but charges  that  he  was  guilty  of 
statements  and  demonstrations  of  an- 
archistic tendencies  was  immaterial. 
Ex  parte  Callow  (D.  C.)  240  F.  212. 

Under  Immigrajtion  Act  Feb.  20, 
1907,  c.  1134,  §  36,  34  Stat.  908  (Comp. 
St.  1916,  §  4285),  declaring  that  all 
aliens  who  shall  enter  the  United 
States,  except  at  the  seaports  thereof 
or  at  such  place  or  places  as  the  sec- 
retary of  labor  may  from  Mme  to  time 
,  designate,  shall  be  adjudged  to  have 
entered  the  country  unlawfully  and 
shall  be  deported,  an  alien  who  enter- 
ed from  Canada  at  a  designated  port 
of  entry,  but  walked  by  unobserved 
the  place  of  inspection,  is  subject  to 
deportation;  the  act  placing  the  bur- 
den on  the  alien  to  present  himself  at 
the  proper  place  for  inspection,  and  the 
result  being  the  same,  though  the  alien 
had  been  inspected  and  passed  on  a 
previous  entry  into  United  States.     Id. 

That  alien  not  within  excluded  class- 
es, seeking  admittance  into  United 
States  made  misstatement  as  to  where 
he  was  intending  to  proceed,  is  no 
ground  for  his  deportation.  In  re 
Lalime  (D.  C.)  244  F.  279. 

LImKatlon  period.— Under  Immigra- 
tion Act  Feb.  20,  1907,  §  21  (Comp.  St. 
1916,  §  4370),  a  Chinese  person  is  not 
entitled  to  discharge  because  he  was 
not  actually  deported  within  3-year 
period,  where  deportation  proceedings 
were  instituted  within  that  time.  Kun 
Chew  V.  Council,  233  F.  220,  147  C. 
C.  A.  226. 

Under  Immigration  Act,  §§  2.  20,  21 
(Comp.  St.  1916.  §§  4244.  4269,  4270), 
a  person  likely  to  thereafter  become  a 
public  charge  may  be  deported,  though 
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be  did  not  become  a  cbarge  within 
tbree  years  after  entry.  Lam  Fung 
Yen  V.  Frick,  233  F.  393,  147  C.  C.  A. 
329. 

A  Gbinese  person,  in  tbe  United 
States  in  violation  of  Chinese  Exclu- 
sion Act,  §  6  (Comp.  St.  1916,  f  4293), 
and  Immigration  Act,  §  36  (Comp.  St. 
1916,  §  4285),  cannot,  more  than  tbree 
years  after  bis  entry,  be  summarily 
deported  under  Immigration  Act,  §§  20, 
21  (Comp.  St.  1916,  §§  4269,  4270),  but 
proceedings  must  be  brought  under 
Chinese  Exclusion  Act,  §  13.  Moy 
Wing  Sun  v.  Prentis,  234  F.  24,  148 
C.  C.  A.  40. 

To  deport  a  Chinese  person  on  the 
ground  of  his  being  in  tbe  United 
States  in  violation  of  the  Immigration 
Act,  in  that  he  was  a  person  likely  to 
become  a  public  charge  and  that  he 
entered  without  inspection,  proceed- 
ings must  be  begun  within  three  years 
after  his  entry.    Wong  Yuen  v.  Prentis, 

234  F.  28,  148  C.  O.  A.  44. 

Under  Immigration  Act  Feb.  20,  1907 
(Comp.  St.  1916,  §  4270),  the  Secretary 
of  Labor  can  order  deportation  of  an 
alien  only  when  he  has  entered  the 
United  States  within  the  three  years 
preceding  his  arrest  by  immigyition  au- 
thorities.  Backus  V.   Owe   Sam   Goon, 

235  F.  847,  149  C.  C.  A.  159,  affirm- 
ing order  Ex  parte  Owe  Sam  Qoon  (D. 
C.)  230  F.  654. 

Proceedings  for  the  deportation  of 
Chinese  persons  under  the  Exclusion 
Acts  are  not  limited  to  three  years  by 
sections  20  and  21  of  Immigration  Act 
of  February  20,  1907  (Comp.  St.  1916, 
§§  4269,  4270).  Wong  Chung  v.  U.  S., 
244  F.  410, 157  C.  C.  A.  36. 

A  Chinese  alien  who  has  entered 
this  country  in  violation  of  Act  Feb. 
20,  1907,  may  be  deported  on  order 
of  the  Commissioner  of  Labor  under 
that  SLCti  §  20  (Comp.  St.  1916,  §  4269), 
at  any  time  within  three  years.  Mok 
Nuey  Tau  v.  White,  244  F.  742,  157 
C.  C.  A.  190. 

The  Commissioner  of  Labor  has  au- 
thority, under  Immigration  Act  Feb. 
20,  1907,  §  20  (Comp.  St.  1916,  § 
4269),  to  order  the  deportation  of  a 
(Chinese  alien  found  illegally  in  this 
country,  within  three  years  after  his 
entry.  Quan  You  v.  White,  244  F. 
746,  157  C.  C.  A.  194. 

Where,  admission  of  Chinese  per- 
son being  refused,  he  escaped  from 
detention  and  remained  in  country  for 
over  three  years,  held  that,  under  Im- 
migration Act,  §  21  (Comp.  St.  1916, 
§  4270),  he  might  thereafter  be  ordered 
deported;  denial  of  admission  being 
equivalent  to  deportation  proceedings 
within  three  years.  Gin  Dock  Sue  v. 
U.  S.,  245  F.  308,  157  C.  C.  A.  500, 
affirming  order  U.  S.  v.  Gin  Dock  Sue 
(D.  C.)  230  F,  657. 

Under  Immigration  Act,  §  21,  held, 
that  Chinese  person  in  the  country  in 
violation  of  the  Chinese  Exclusion  Act 

may   be   deported   by   the   immigration 
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authorities  within  three  years  after  his 
entry.  Ex  parte  Chun  Woi  San  (D. 
C.)  230  F.  538,  appeal  dismissed  Chan 
Ngun  Yuk  V.  White,  228  F.  1019.  142 
C.  C.  A.  665. 

A  Chinese  laborer  could  not  be  de- 
ported, except  after  a  hearing  before 
a  commissioner,  with  the  right  of  ap- 
peal to  the  District  Court,  unless  he 
had  entered  the  United  States  within 
three  years.  Ex  parte  Tom  Yuen  (D. 
0.)  230  F.  656. 

Proceedings    in    generals— See    Low 

Kwai  V.  Backus  (C.  C.  A.)  229  F.  481. 
In   warrant   cases,   where   alien   has 
been  admitted,  board  of  special  inquiry 
takes  evidence  as  to  his  right  to  rem&in 
and  reports  it  to  Secretary  of  Labor 
and  also  makes  findings  and  recommen- 
dations.    In  re  Lalime  (D.  C.)  244  F*. 
279. 

Jurisdiotion.— As    Chinese    Exclusion. 
Act  Sept  13,  1888  (Comp.  St.  1916,  S 
4313),  vests  power  to  deport  Chinese 
aliens  solely  in  the  judiciary,  the  onl^ 
power  of  the  Secretary  of  Labor  to  de- 
port an  alien,  though  he  be  a  Chinese 
person,    is    derived   from    Immigratioia. 
Act  Feb,   20,   1907    (Comp.   St.    1916, 
§  4269  et  seq.).    Backus  v.  Owe  SauB. 
Goon,  235  F.  847,  149  C.  C.  A.  159^ 
affirming    order    Ex    parte    Owe    Sam. 
Goon  (D.  C.)  230  F.  654. 

Warrants  of  arrests— Under  Immigra- 
tion Act  Feb.  20, 1907,  §§  20,  21  (Comp. 
St  1916,  §fl  4269,  4270),  and  section  3 
as  amended  by  Act  March  26,  1910,  §  2 
(Comp.  St  1916,  §  4247),  Secretary  of 
Labor  held  not  authorized  to  delegate 
power  to  decide  whether  warrant  for 
alien's  arrest  should  be  executed.  Low 
Kwai  T.  Backus,  229  F.  481,  143  C.  0. 

Where  counsel  for  alien  whose  depor- 
tation was  sought  stated  that  he  did 
not  desire  to  offer  further  testimony, 
and  later  that  he  did  not  desire  to  file 
a  brief,  defects  in  cabled  authority  of 
warrants  on  which  the  alien  was  ar- 
rested were  waived.    Toku  Sakai  v.  tJ- 
S.,  239  F.  492,  152  C.  C.  A.  370. 

Hearing^— In  a  proceeding  for  the  de- 
portation of  an  alien  woman,  held,  tho-'^ 
there  was  nothing  to  show  that  an  or*" 
der  of  deportation  by  the  Secretary  o^ 
Labor  was  based  on  evidence  as  to  he*^ 
entering   the   country   for   an   immor^  ^ 
purpose,  taken  in  a  proceeding  for  he*  ** 
admission.    Greenwood  v.  Frick,  233  F**- 
629,  147  C.  C.  A.  437. 

While  rule  22,  subd.  4,  par.  "b,"  <^:^ 
the  Bureau  of  Immigration  may  be  s^^ 
arbitrarily  enforced  as  to  infringe  righ  *^ 
of  aliens,  a  Chinese  person  cannot  com.  — 
plain  of  a  preliminary  examination  fo  ^^' 
deportation  before  he  was  advised  (p^ 
his  right  to  counsel  and  to  inspect  az* — 
rest  warrant,  where  the  questions  aslc^ — 
ed  were  material  and  the  hearing  wa^ 
fair.    Wong  Back  Sue  v.  Connell,  23^^ 
F.  659,  147  C.  C.  A.  467. 

Where  it  is  sought  to  deport  a  Cb^" 


Ch.A) 


IMMIGRATION 


§  42891/4]] 


nese  person  who  entered  as  a  mer- 
chant on  ground  that  be  had  later  be- 
come a  laborer,  he  is  entitled,  if  fraud 
or  misrepresentations  in  securing  his 
entry  are  relied  on,  to  be  so  advised. 
Lui  Hip  Chin  y.  Plummer,  238  F.  763, 
151  C.  C.  A.  613. 

Where  an  alien  woman,  whose  depor- 
tation was  sought  under  Act  Feb.  20, 
1907,  c.  1134,  §  3,  34  Stat.  899,  as 
amended  by  Act  March  26,  1910,  c.  128, 
I  2;  36  Stat.  264  (Comp.  St  1916,  f 
4247),  on  the  ground  that  she  was  prac- 
ticing prostitution,  admitted  the  charge, 
and  her  counsel  stated  that  he  desired 
to  offer  no  further  evidence,  and  sub- 
sequently waived  the  right  to  file  a 
brief,  such  alien  having  been  informed 
that  she  was  entitled  to  counsel,  and 
not  having  been  taken  advantage  of, 
cannot  complain  of  the  order  of  depor- 
tation. Toku  Sakai  v.  U.  S.  (C.  C.  A.) 
289  F.  492. 

The  guaranty  of  due  process  forbids 
the  deportation  of  an  alien  without  ac- 
cording to  him  a  full  and  fair  hearing. 
In  re  Chan  Foo  Lin,  243  F.  137, 156  C. 
C.  A.  3. 

Statement  of  resident  of  Mexico, 
identifying  photograph  of  Chinese 
sought  to  be  deported  for  having  enter- 
ed United  States  from  Mexico  in  vio- 
lation of  Chinese  Exclusion  Act  1888, 
§  7  (Comp.  St.  1916,  §  4308),  held  not 
aufficient  legal  foundation  for  order  of 
deportation.  White  v.  Tom  Yuen,  244 
F.  739,  157  C.  C.  A.  187. 

Inability  to  produce  a  witness  for 
cross-examination  in  deportation  pro- 
ceedings against  a  Chinese  person  held 
not  to  invalidate  the  proceedings.  Chin 
Ah  Yoke  v.  White,  244  F.  940,  157  C. 
C.  A.  290. 

One  accused  as  an  alien  unlawfully  in 
the  country  because  of  receiving  earn- 
ings of  prostitutes  must  be  notified  of 
the  charge,  given  opportunity  to  inspect 
warrant,  and  advised  of  right  to  coun- 
sel. Ex  parte  Plastino  (D.  C.)  236  F. 
295. 

Evidenoe.— Evidence  held  to  warrant 
finding  by  Secretary  of  Labor  that  Chi- 
nese persons  who  boarded  a  train  near 
the  Canadian  border  were  aliens  of  the 
excluded  class  and  entered  the  country 
in  violation  of  law.  Wallis  v.  U.  S., 
230  F.  71,  144  C.  C.  A.  369;  Wallis  v. 
Fei  Nei  (C.  C.  A.)  230  F.  77. 

Fact  that  Chinese  person  entered 
country  within  three  years,  necessary 
to  give  jurisdiction  to  immigration  au- 
thorities, held  not  provable  by  ex  parte 
statements  of  witnesses,  based  upon 
photographs.  Ex  parte  Tom  Yuen  (D. 
C.)  230  F.  656. 

Where  a  Chinese  person  contended 
that  he  was  born  in  San  Francisco  and 
resided  there  until  16  years  of  age,  his 
ignorance  of  the  city  warrants  an  in- 
ference that  his  testimony  was  false, 
and  justifies  deportation.  U.  S.  v.  Sis- 
son,  232  F.  599,  146  C.  O.  A.  557. 

A  Chinese  person,  admitted  and  domi- 


ciled as  a  merchant,  will  not  be  deport- 
ed because  he  becomes  a  laborer;  but 
a  showing  that  almost  immediately  up- 
on arrival  he  began  work  as  a  laborer, 
which  he  continued,  warrants  a  finding 
that  he  was  admitted  on  fraudulent  rep- 
resentations. Ong  Seen  v.  Burnett, 
232  F,  860.  147  O.  C.  A.  44. 

Where  it  was  sought  to  deport  a  Chi- 
nese woman  on  the  ground  that  she 
was  guilty  of  prostitution,  evidence  held 
insufiicumt  to  establish  the  charge. 
Chan  Kam  v.  U.  S.,  232  F.  855,  147 
C.  C.  A.  49. 

In  a  proceeding  for  the  deportation 
of  an  alien  woman,  held,  that  evidence 
taken  in  proceeding  for  her  admission 
was  not  made  part  of  the  record,  so 
that  it  could  be  considered  against  her 
in  the  second  proceeding.  Greenwood 
V.  Frick,  233  F.  629,  147  C  C.  A.  437. 

In  a  proceeding  for  the  deportation 
of  a  Chinese  person,  a  train  inspec- 
tion card  held  admissible  over  an  objec- 
tion to  lack  of  identification.  Wong 
Back  Sue  v.  ConneU,  233  F.  659,  147 
C.  C.  A.  467. 

,A  photograph,  identified  by  a  Chinese 
person  as  one  of  himself,  and  identified 
by  persons  who  claimed  to  have  seen 
•him  in  Mexico,  held  admissible  in  evi- 
dence.   Id. 

Letters  written  to  a  Chinese  person, 
held  not  to  establish  that  he  was  bom 
in  China  and  had  entered  the  United 
States  at  a  recent  date.  Moy  Wing 
Sun  V.  Prentis,  234  F.  24,  148  C.  C.  A. 
40. 

Proof  that  a  Chinese  person  had  been 
deported  in  November,  1910,  for  at- 
tempting to  enter  on  a  fraudulent  cer- 
tificate, does  not  show,  nearly  four 
years  later,  that  his  subsequent  entry 
into  the  United  States  was  within  three 
years  of  the  institution  of  proceedings 
for  his  deportation.  Wong  Yuen  v. 
Prentis,  234  F.  28,  148  G.  C.  A.  44. 

That  after  a  freight  car,  sealed  be- 
fore it  left  the  United  States,  whence 
it  was  carried  into  and  out  of  Canada, 
was  found  to  contain  a  Chinese  per- 
son on  return,  does  not  establish  his 
unlawful  entry  into  the  United  States. 
Id. 

The  Secretary  of  Labor  cannot  order 
the  deportation  of  an  alien  on  the 
ground  that  he  entered  in  violation  ot 
Immigration  Act,  where  the  judgment 
is  based  on  mere  conjecture.  Backus 
v.  Owe  Sam  Goon,  235  F.  847,  149  C. 
C.  A.  159,  affirming  order  Ex  parte 
Owe  Sam  Goon  (D.  C.)  230  F.  654. 

Though  petitioner,  a  Chinese  person, 
was  found  in  Arizona  in  a  refrigerator 
car,  evidence  that  a  resident  of  Mex- 
ico, before  an  immigration  inspector, 
identified  petitioner  from  his  photo- 
graph as  one  who  had  been  in  Mexico, 
held  insufficient  to  justify  deportation 
on  ground  he  had  within  three  years 
entered  from  Mexico  in  violation  of  Im- 
migration Act.    Id. 

Evidence  held  to  sustain  a  finding  by 
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immigration  officers  that  a  Chinese  wo- 
man, arrested  for  being  unlawfully  in 
the  United  States,  was  an  alien,  and 
not,  as  claimed,  a  native  citizen.  Chin 
Ah  Yoke  v.  White,  244  F.  940,  157  0. 
C.  A.  200. 

In  proceeding  for  deportation  of 
alien,  evidence  held  insufficient  to  show 
that  he  was  receiving  earnings  of  pros- 
titute. Katz  v.  Commissioner  of  Im- 
migration at  Port  of  San  Francisco, 
Cal.,  245  F.  316, 157  C.  C.  A.  608. 

Proof  of  ownership  of  a  disorderly 
house  cannot  be  made  by  proof  of  gen- 
eral reputation.    Id. 

In  a  proceeding  for  the  deportation  of 
an  alien,  evidence  held  insufficient  to 
show  that  he  had  received  or  was  re- 
ceiving the  earnings  of  a  prostitute; 
hence  deportation  was  improperly  or- 
dered. Backus  V.  Katz,  245  F.  320,  157 
C.  C.  A.  512. 

The  order  of  deportation  of  an  alien 
as  unlawfully  in  the  country  because  of 
receiving  earnings  of  prostitutes  must 
be  supported  by  evidence  at  the  hearing 
establishing  tbe  charge.  Ex  parte  Plas- 
tino   (D.   C.)   236  F.  295. 

Ros  Judicata^-On  deportation  pr6- 
ceedings  for  an  alien,  she  may  be  or- 
dered deported  on  grounds  considered 
in  prior  proceedings  relating  to  her 
right  to  admission.  Greenwood  y. 
Frick,  233  F.  629,  147  C.  C.  A.  437. 

Warrant  of  deportation.— A  warrant 
of  deportation  should  expressly  name 
the  country  to  which  the  alien  is  to  be 
taken,  and  is  too  indefinite  where  it 
merely  directed  return  to  the  country 
whence  the  alien  came,  and  that'  fact 
was  susceptible  of  more  than  one  in- 
terpretation. Ex  parte  Callow  (D.  C.) 
241  F.  212. 

Review  by  oourts— Fair  liearing  and 
dependency  of  right  of  review  tliereon. 

— A  Chinese  woman  held  to  have  been 
given  a  fair  and  impartial  hearing  be- 
fore she  was  ordered  deported.  Ex 
parte  Chan  Kam,  230  F.  990,  145  C.  C. 
A.  184. 

Where  fraud  in  procuring  a  certificate 
on  which  a  Chinese  person  was  admit- 
ted as  a  student  under  Act  May  6, 
1882,  §  6,  as  amended  by  Act  July  5, 
18S4  (Comp,  St.  1916,  8  4293),  is  charg- 
ed, the  action  of  the  Secretary  of  La- 
bor is  conclusive,  if  the  proceedings 
and  hearing  were  fair.  Lo  Pong  v. 
Dunn,  2r>5  F.  510,  149  C.  C.  A.  56. 

An  alien  deported  under  Immigration 
Act  Feb.  20,  1007.  §  3,  as  amended  by 
Act  March  20,  1910,  §  2  (Comp.  St. 
1016,  §  4247),  on  ground  that  she  was 
practicing  prostitution,  held  not  en- 
titled to  complain  of  the  order  against 
her,  havinp  admitted  the  charge  and  re- 
ceived a  fair  hearing.  Toku  Sakai  v. 
U.  S..  239  F.  402,  152  C.  C.  A.  370. 

Chinese  person's  right  to  enter  coun- 
try as  returning  Chinese  merchant  can- 
not be  reviewed,  where,  pending  an  ap- 
plication to  reopen  his  case,  admission 
having  been  denied,  he  escaped  from 
detention  quarters,  for  proceedings  be* 
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fore  immigration  officials  can  be  re- 
viewed only  if  unfair.  Gin  Dock  See 
V.  U.  S.,  245  F.  308.  157  C.  C.  A.  500, 
affirming  order  U.  S.  v.  Gin  Dock  Sue 
(D.  C.)  230  F.  657. 

A  hearing  on  an  application  of  a 
Chinese  person  for  admission  into  the 
United  States  is  unfair,  where  the  im- 
migration authorities  received  and  acted 
upon  a  confidential  communication,  the 
source  and  contents  of  which  they  did 
not  disclose  to  the  applicant  or  her 
attorneys,  so  as  to  allow  rebuttal 
Chew  Hoy  Quong  v.  White  (C.  C.  A.) 
249  F.  869. 

Immigration  authorities*  decision,  not 
unsupported  by  evidence  and  reached 
after  a  fair  hearing,  that  Chinaman 
entering  the  country  from  Canada 
should  be  deported  to  China,  held  con- 
clusive. Chin  Teung  v.  Skeffington  (D. 
C.)  229  F.  859. 

Where  right  to  enter  the  country  as 
the  son  of  a  native-born  citizen  under 
Rev.  St.  §  1993  (Comp.  St.  1916,  j 
3947),  is  examined  in  a  spirit  hostile 
to  the  law,  held,  that  applicant  is  de- 
nied a  fair  hearing.  Ex  parte  Lee 
Dung  Moo  (D.  C.)  230  F.  746. 

Where  an  alien*s  deportation  was 
properly  ordered,  because  he  had  not 
been  inspected  as  required  'by  Immi- 
gration Act,  S  36  (Comp.  St.  1916,  § 
4285),  fact  that  he  was  improperly  de- 
nied by  inspector  of  immigration  right 
to  rebut  charges  that  he  was  guilty  of 
statements  and  demonstrations  of  anar- 
chistic tendencies  was  immaterial.  £^ 
parte  Callow  (D.  C.)  240  F.  212. 

—  Jurisdictional  questions^— While 
the  qourt  cannot  review  evidence  on 
which  immigration  authorities  ordered 
the  deportation  of  an  alien  on  ground 
that  he  was  in  United  States  in  violation 
of  Immigration  Act,  courts  may  con- 
sider jurisdictional  question  of  whether 
there  is  evidence  to  support  finding  of 
the  immigation  authorities.  Backus  J- 
Owe  Sam  Goon,  235  F.  847,  149  C  C 
A.  159.  affirming  order  Ex  parte  Owe 
Sam  Goon  (D.  C.)  230  F.  654. 

Weiglit  of  evideiica.— WhUe  the 

courts  will  not  review  the  evidence  "P! 
on  which  immigration  officials  ordered 
the  deportation  of  Chinese  person^,  an 
oi»der  of  deportation  of  one  primfi  ^^^^ 
entitled  to  remain,  based  upon  conjec- 
ture, is  arbitrary,  and  subject  to  re- 
view. Chan  Kam  v.  U.  S.,  232  F*.  ^^ 
147  C.  C.  A.  49. 

The  sufficiency  of  the  evidence  t^  fl^* 
port  order  of  immigration  auth^^^^^^* 
deporting  alien  cannot  be  revi<^^^  1 
where  there  is  evidence  in  supp^'^*  ^ 
their  determination  and  alien  af^^^^ 
to  have  had  impartial  hearinf^^*  'li, 
parte  Chin  Doe  Tung  (D.  C.)  2^  *' 
1017. 

— —  Decisions  of  the  secret-^'^'T 
Where  aliens,  sought  to  be  ^^^^^}\^ 
were  given  a  fair  hearing,  and  the  ^ 
was  evidence  to  support  the  findii:*^^  ^ 
the  Secretary  of  Labor,  the  courts  ^^l^ 
not  concerned  with  its  weight    V^*^ 
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V.  U.  S.,  230  P.  71,  144  0.  O.  A.  369; 
WalUs  V.  Fei  Nei  (O.  C.  A.)  230  F.  77. 

The  decision  of  the  Secretary  of  La- 
bor that  a  Chinese  person  held  for  de- 
portation is  not  a  citizen  is  final,  unless 
the  Secretary  acted  unlawfully,  improp- 
erly, or  abused  his  dicretion.  U.  S.  ▼. 
Sisson,  230  F.  974,  145  C.  O.  A.  168, 
modifying  order  (D.  G.)  222  F.  693. 

Discharge   on    habeas   eorpus^— 

On  habeas  corpus  proceedings  to  se- 
cure the  discharge  of  Chinese  woman 
found  guilty  of  violating  Act  Feb.  20, 
1907,  as  amended  by  Act  March  26, 
1910  (Comp.  St  1916,  §  4247),  the 
court  need  not  weigh  the  evidence.  Ex 
parte  Chan  Kam,  230  F.  990,  145  G. 
C.  A.  184. 

On  habeas  corpus  proceedings  to  se- 
cure the  discharge  of  Chinese  woman 
found  guilty  of  violating  Act  Feb.  20, 
1907,  as  amended  by  Act  March  26, 
1910  (Gomp.  St.  1916,  f  4247)  the  court 
need  not  weigh  the  evidence.    Id. 

Where  the  warrant  on  which  a  Chi- 
nese person,  whose  deportation  was 
sought,  was  indefinite,  merely  charging 
that  he  was  subject  to  deportation  be- 
ing in  the  United  States  in  violation  of 
the  Chinese  Exclusion  Laws,  held  that 
under  Rev.  St.  §  761  (Comp.  St.  1916, 
S  1289),  he  would  not  be  ordered  dis- 
charged for  that  reason.  Ong  Seen  v. 
Burnett,  232  F.  850.  147  C.  C.  A.  44. 

While  courts  will  not  weigh  evidence 
on  which  immigration  {authorities  order- 
ed deportation  of  a  Chinese  person  as 
one  belonging  to  an  exempt  class,  they 
may  reverse  where  there  is  no  evidence 
to  sustain  rulings  by  immigration  au- 
thorities. Wong  Yee  Toon  v.  Stump, 
233  F.  194,  147  C.  C.  A.  200.  revers- 
ing judgment  Ex  parte  Wong  Yee  Toon 
(D.  C.)  227  F.  247. 

On  application  by  a  Chinese  person 
for  writ  of  habeas  corpus  against  the 
immigration  inspector,  evidence  held  to 
warrant  a  finding  by  the  inspector  that 
such  Chinese  person  was  addicted  to 
gambling  when  he  left  China,  and  that 
he  entered  the  United  States,  intend- 
ing to  malce  his  living  by  gambling,  and 
not  by  profitable  industry.  Lam  Fung 
Yen  V.  Frick,  233  F.  393,  147  C.  O.  A. 
S29. 

Where  supported  by  competent  evi- 
dence, a  finding  by  the  immigration  au- 
thorities with  regard  to  an  alien  is  con- 
clusive on  the  courts.    Id. 

On  application  by  a  Chinese  person 
for  writ  of  habeas  corpus  against  the 
immigration  inspector,  evidence  held  to 
warrant  a  finding  by  the  inspector  that 
fluch  Chinese  person  was  addicted  to 
gambling  when  he  left  China,  and  that 
he  entered  the  United  States,  intending 
to  make  his  living  by  gambling,  and  not 
by  profitable  industry.    Id. 

A  Chinese  person,  arrested  under  a 
warrant  signed  by  the  Assistant  Secre- 
tary of  Labor,  will  not  be  discharged 
on  habeas  corpus  because  the  warrant 
iihould  have  been  signed  by  the  Secre- 


tary of  Labor.  Moy  Wing  Sun  v.  Fren- 
tis,  234  F.  24,  148  G.  C.  A.  40. 

Under  the  evidence,  held,  dismissal  of 
habeas  corpus  granted-  Chinese  laborers 
without  certificate  of  residence,  appre- 
hended after  being  brought  in  from 
Canada,  would  not  be  disturbed.  Arnk 
Bing  v.  U.  S.,  238  F.  348,  151  G.  G.  A, 
364. 

Where  a  Chinese  person  was  ordered 
deported  by  immigration  officials  on  ac- 
count of  errors  in  interpretation  of  his 
testimony,  held  that,  though  it  was  not 
raised  at  hearing,  writ  of  habeas  cor- 
pus may  be  granted  on  ground  that  he 
was  not  accorded  a  fair  hearing  because 
of  errors.  White  v.  Wong  Quen  Luck, 
243  F.  547,  156  C.  C.  A.  245. 

Proceedings  for  deportation  of  a  Chi- 
nese person  held  not  unfair,  and  an  or- 
der of  deportation  held  sustained  by  the 
evidence.  Mok  Nuey  Tau  v.  White,  244 
F.  742,  157  G.  C.  A.  190;  Quan  You  v. 
White,  244  F.  746,  157  C.  C.  A.  194. 

On  habeas  corpus,  held,  that  court 
would  not  interfere  because  alien  was 
broadly  charged  with  violation  of  the 
Chinese  Exclusion  Act  where  he  knew 
what  was  specifically  urged  and  had  an 
opportunity  to  meet  the  charge.  Ex 
parte  Chun  Woi  San  (D.  C.)  230  F. 
538,  appeal  dismissed  Chan  Ngun  Yuk 
V.  White,  228  F.  1019,  142  C.  G.  A. 
665. 

On  habeas  corpus,  held,  that  court 
will  consider  character  of  evidence  to 
establish  jurisdictional  fact  that  alien 
sought  to  be  deported  entered  the  coun- 
try within  three  years.  Ex  parte  Owe 
Sam  Goon  (D.  C.)  230  F.  6o4,  order  af- 
firmed Backus  V.  Owe  Sam  Goon  (C.  G. 
A.)  235  F.  847. 

While  the  District  Court  will  not  pre- 
scribe rules  of  evidence  for  deporta- 
tion proceedings  before  the  immigra- 
tion authorities,  where  the  jurisdiction 
of  such  authorities  depends  upon  the 
establishment  of  the  fact  that  the  alien 
entered  the  country  within  three  years, 
the  court  on  habeas  corpus  will  consid- 
er the  character  of  the  evidence  by 
which  jurisdiction  is  sought  to  be  es- 
tablished, though  not  perhaps,  the 
weight  of  the  evidence.    Id. 

The  court,  on  habeas  corpus  by  one 
ordered  deported  as  an  alien  who  re- 
ceived earnings  of  a  prostitute,  will  as- 
certain whether  he  was  accorded  a  fair 
hearing,  and  whether  there  was  any  ev- 
idence to  support  the  charge.  Ex  parte 
Plastino  (D.  C.)  236  F.  295. 

Under  the  record  in  proceeding  to  de- 
port an  alien,  held,  on  habeas  corpus, 
that  there  was  no  evidence  to  support 
the  charge  of  his  having  received  earn- 
ings of  prostitutes.     Id. 

On  habeas  corpus  to  obtain  release 
from  restraint  under  a  warrant  for  de- 
portation the  District  Court  will  not 
in  the  first  instance  determine  the  coun- 
try from  whence  the  alien  came,  where 
that  question  could  be  determined  in 
more  than  one  way  and  was  left  open 
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by   the   warrant   of   deportation.     Ex  G.  A.)  229  F.  4S1;  In  re  Chan  Foo  Lin 

parte  Callow  (D.  O.)  240  F,  212.  (O.  C.  A.)  243  F.  137;    White  t.  Tom 

Former  statute  cited  without  definite  Tuen  (C.  G.  A.)  244  F.  739;  Mok  Nuey 

appiication,  Low  Kwai  v.  Backus   (G.  Tau  v.  White  (G.  G.  A.)  244  F.  742. 

§  428914k.  (Act  Feb.  5,  1917,  c.  29,  §  20.)     Ports  to  which  aliens  to 
be  deported;    cost  of  deportation. 

The  deportation  of  aliens  provided  for  in  this  Act  shall,  at  the 
option  of  the  Secretary  of  Labor,  be  to  the  country  whence  they 
came  or  to  the  foreign  port  at  which  such  aliens  embarked  for  the 
United  States ;  or,  if  such  embarkation  was  for  foreign  contiguous 
territory,  to  the  foreign  port  at  which  they  embarked  for  such  ter- 
ritory ;  or,  if  such  aliens  entered  foreign  contiguous  territory  from 
the  United  States  and  later  entered  the  United  States,  or  if  such 
aliens  are  held  by  the  country  from  which  they  entered  the  United 
States  not  to  be  subjects  or  citizens  of  such  country,  and  such  coun- 
try refuses  to  permit  their  reentry,  or  imposes  any  condition  upon 
permitting  reentry,  then  to  the  country  of  which  such  aliens  are 
subjects  or  citizens,  or  to  the  country  in  which  they  resided  prior 
to  entering  the  country  from  which  they  entered  the  United  States. 
If  deportation  proceedings  are  instituted  at  any  time  within  five 
years  after  the  entry  of  the  alien,  such  deportation,  including  one- 
half  of  the  entire  cost  of  removal  to  the  port  of  deportation,  shall 
be  at  the  expense  of  the  contractor,  procurer,  or  other  person  by 
whom  the  alien  was  unlawfully  induced  to  enter  the  United  States, 
or,  if  that  cannot  be  done,  then  the  cost  of  removal  to  the  port  of 
deportation  shall  be  at  the  expense  of  the  appropriation  for  tb-e  en- 
forcement of  this  Act,  and  the  deportation  from  such  port  shall  be 
at  the  expense  of  the  owner  or  owners  of  such  vessels  or  tran  spor- 
tation  line  by  which  such  aliens  respectively  came,  or,  if  that  is  not 
practicable,  at  the  expense  of  the  appropriation  for  the  enforcement 
of  this  Act.     If  deportation  proceedings  are  instituted  later  than 
five  years  after  the  entry  of  the  alien,  or,  if  the  deportation  is  made 
by  reason  of  causes  arising  subsequent  to  entry,  the  cost  thereof 
shall  be  payable  from  the  appropriation  for  the  enforcement  of  this 
Act.    A  failure  or  refusal  on  the  part  of  the  masters,  agents,  own- 
ers, or  consignees  of  vessels  to  comply  with  the  order  of  the  Secre- 
tary of  Labor  to  take  on  board,  guard  safely,  and  transport  to  t^^  \ 
destination  specified  any  alien  ordered  to  be  deported  undet  tiae  | 
provisions  of  this  Act  shall  be  punished  by  the  imposition  of  the  \ 
penalties  prescribed  in  section  eighteen  of  this  Act :  Provided,  That 
when  in  the  opinion  of  the  Secretary  of  Labor  the  mental  or  physi- 
cal condition  of  such  alien  is  such  as  to  require  personal  care  and 
attendance,  the  said  Secretary  shall  when  necessary  employ  a  suit- 
able person  for  that  purpose,  who  shall  accompany  such  ali^^  *^ 
his  or  her  final  destination,  and  the  expense  incident  to  such    serv- 
ice shall  be  defrayed  in  the  same  manner  as  the  expense  of  d^P^^j 
ing  the  accompanied  alien  is  defrayed.    Pending  the  final  disposai 
of  the  case  of  any  alien  so  taken  into  custody,  he  may  be  rcl^^^^" 
under  a  bond  in  the  penalty  of  not  less  than  $500  with  security  ^P' 
proved  by  the  Secretary  of  Labor,  conditioned  that  such  alien  shall 
be  produced  when  required  for  a  hearing  or  hearings  in  rega^^d  ^^ 
the  charge  upon  which  he  has  been  taken  into  custody,  zn^}^^. 
deportation  if  he  shall  be  found  to  be  unlawfully  within  the  L/^^*^ 
States.     (39  Stat.  890.) 

•    See  notes  under  §§  4247,  4269,  4284,  unlawfully    entered   the   United      ^^?* 

Comp.   St.  1916.  from  Canada,  should  be  deported    *®  v^ 

Plaoea   to   which   aliens  deported    Id  dia,  where  it  did  not  appear  t^^^  \ 

general^^Under  the  Immigration  Law,  had  acquired  domicile  in  Canada.     ^^\ 

H  20,  21,  35  (Comp.  St.  1916,  §S  4269,  v.   U.   S.,  243  F.  657,   156   a      ^'  ^ 

4270,  4284),  aUen  natiye  of  India,  who  255. 
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That  alien  was  in  British  Golamhia 
for  11  months  and  for  8  months  of  that 
time  worked  at  lumber  mill,  living  in 
company  house,  does  not  show  that  he 
acquired  domidle  in  Canada  so  as  to 
warrant  his  deportation  to  Canada  from 
the  United  States  instead  of  to  coun- 
try from  whence  he  came.     Id.  • 

That  an  alien  purchased  land  in  Can- 
ada does  not  show  that  he  had  a  domi- 
cile there,  so  as  to  warrant  his  depor- 
tation from  the  United  States  to  Can- 
ada instead  of  to  the  country  from 
whence  he  came.    Id. 

Where  aliens,  natives  of  India,  were 
discovered  surreptitiously  entering  the 
United  States  from  Canada,  they  were 
properly  ordered  deported  to  India, 
where  they  denied  having  been  in  Can- 
ada, and  there  was  no  evidence  that- 
they  had  acquired  any  domicile  there 
or  had  remained  there  any  length  of 
time.  Singh  v.  U.  S.,  243  F.  559,  156 
C.  C.  A.  257. 

Plaoe  to  which   Chineae  ileiiorted^- 

Chinese  persons,  claiined  to  have  en- 
tered country  from  Canada,  but  who 
denied  any  previous  residence,  or  even 
presence,  in  Canada,  held  in  no  posi- 
tion to  insist  that  they  should  be  de- 
ported to  Canada.  Wallis  v.  U.  S., 
230  F.  71,  144  C.  C.  A.  369;  WaUis  v. 
Fei  Nei  (C.  C.  A.)  230  F.  77. 

Under  Immigration  Act  1907,  §  86 
(Comp.  St  1916,  §  4284),  evidence  held 
to  warrant  deportation  to  China  of  per- 
sons of  Chinese  birth  or  descent, 
though  it  was  claimed  that  they  enter- 
ed the  United  States  from  Canada.    Id. 

Where  Chinese  persons  were  evident- 
ly attempting  a  joint  unlawful  entry 
into  the  country,  effect  of  possession 
by  one  of  Chinese  clothing  and  money 
held  not  limited  to  him,  in  determining 
country  to  which  they  should  be  de- 
ported.   Id. 

A  Chinese  person,  who  comes  into 
the  United  States  from  Canada  with- 
out being  entitled  to  remain  here,  will 
be  deported,  not  to  China,  but  to  Can- 
ada, the  "country  whence  he  came." 
U.  S.  V.  Sisson,  230  F.  974,  145  C.  C. 
A.  168,  modifying  order  (D.  C.)  222  F. 
683. 

One  who  was  bom  in  China,  and 
came  directly  from  there  to  Canada, 
whence  he  attempted  to  cross  into  the 
United  States,  can  be  deported  to 
China.  Jung  Sew  v.  U.  S.,  231  F.  949, 
146  C.  .C.  A.  145,  affirming  order  Ex 
parte  Jung  Sew  (D.  C.)  221  F.  500. 

An  order  for  deportation  of  an  alien 
to  China  is  not  warranted,  where  the 
record  does  not  show  that  he  came 
from  China,  but  that  he  entered  the 
United  States  from  an  adjacent  coun- 


try. Yee  Soey  t.  Berkshire,  282  F. 
143,  146  C.  C.  A.  835. 

Under  Act  Feb.  20,  1907,  §  35  (Comp. 
St.  1916,  i  4284),  a  Chinese  person, 
who  had  resided  in  Canada  for  a  num- 
ber of  years  before  seeking  entry  into 
the  United  States,  should  be  deported 
to  Canada,  instead  of  being  returned 
to  China.  U.  S.  v.  Sisson,  232  F.  599, 
146  C.  C.  A.  557. 

Where  a  Chinese  person  entered  the 
United  States,  remained  there  for  some 
years,  went  to  Mexico,  and  thereafter 
fraudulently  re-entered  the  United 
States,  so  that  he  was  subject  to  de- 
portation, he  will  be  deported  to 
China,  and  not  to  Mexico.  Bun  Chew 
V.  ConneU.  233  F.  220,  147  C.  C.  A. 
226. 

Where  a  Chinese  person  unlawfully 
entered  the  United  States  from  Mex- 
ico, he  will  be  deported,  not  to  Mexi- 
co, but  to  China.  Wong  Back  Sue  v. 
ConneU,  233  F.  659,  147  C.  C.  A.  467. 

A  person  of  the  Mongolian  race  must 
be  deported  to  Canada  or  discharged, 
where  all  that  is  known  regarding  him 
is  that  he  was  last  seen  in  Canada. 
Mark  Seong  v.  U.  S.,  242  F.  496,  155 
C.  C.  A.  272,  modifying  order  Ex  parte 
Chin  Him  (D.  C.)  227  F.  131. 

Persons  of  Chinese  birth,  not  shown 
to  have  come  to  this  country  from 
China,  held  deportable  to  Canada,  un- 
der Immigration  Act,  SI  20,  21  (Comp. 
St.  1916,  S§  4269,  4270).  Yee  Ling  v. 
U.  S.,  242  F.  628,  155  C.  C.  A.  318,  re- 
versing order  Ex  parte  Liee  Ying  (D. 
C.)  225  F.  335. 

Warrant  or  order  for  deportation*— 
Where  the  record  does  not  show  that 
an  alien  came  from  China,  but  that  he 
entered  the  United  States  from  an  ad- 
jacent country,  an  order  for  his  depor- 
tation to  China  may  be  amended.  Yee 
Suey  V.  Berkshire,  232  F.  143,  146  C. 
C.  A.  335.  X 

A  warrant  of  deportation  should  ex- 
pressly name  the  country  to  which  the 
alien  is  to  be  taken,  and  is  too  indefi- 
nite when  it  merely  directs  return  to 
the  country  whence  the  alien  came, 
and  that  fact  is  susceptible  of  more 
than  one  interpretation.  Ex  parte  Cal- 
low (D.  C.)  240  F.  212. 

Coat  of  deportatlon^Under  Immi- 
gration Act  1907,  S  3,  as  amended  by 
Act  March  26,  1910  (Comp.  St.  1916,  § 
4247),  and  section  20  (Comp.  St.  1916, 
§  4269),  held,  that  a  steamship  which 
brought  alien  to  country  is  liable  for 
expense  of  his  deportation  after  ex- 
piration of  three-year  period,  where 
he  was  found  guilty  of  sharing  in  earn- 
ings of  a  prostitute.  Oceanic  Steam 
Nav.  Co.  V.  U.  S.,  232  F.  591,  146  C. 
C.  A.  549. 


§  4289i4kk.  (Act  Feb.  5, 1917,  c.  29,  §  21.)     Admission  of  aliens  lia- 
ble to  be  excluded  on  giving  bond  or  cash  deposit. 

Any  alien  liable  to  be  excluded  because  likely  to  become  a  pub- 
lic charge  or  because  of  physical  disability  other  than  tuberculosis 
in  any  form  or  a  loathsome  or  dangerous  contagious  disease  may, 
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if  otherwise  admissible,  nevertheless  be  admitted  in  the  discretion 
of  the  Secretary  of  Labor  upon  the  giving  of  a  suitable  and  proper 
bond  or  undertaking,  approved  by  said  Secretary,  in  such  amount 
and  containing  such  conditions  as  he  may  prescribe,  to  the  United 
States  and  to  all  States,  Territories,  counties,  towns,  municipalities, 
and  districts  thereof,  holding  the  United  States  and  all  States,  Ter- 
ritories, counties,  towns,  municipalities,  and  districts  thereof  harm- 
less against  such  alien  becoming  a  public  charge.    In  lieu  of  such 
bond,  such  alien  may  deposit  in  cash  with  the  Secretary  of  Labor 
such  amount  as  the  Secretary  of  Labor  may  require,  which  amount 
shall  be  deposited  by  said  Secretary  in  the  United  States  Postal 
Savings  Bank,  a  receipt  therefor  to  be  given  the  person  furnislxing 
said  sum,  showing  the  fact  and  object  of  its  receipt  and  such  other 
information  as  said  Secretary  may  deem  advisable.    All  accruing 
interest  on  said  deposit  during  the  time  same  shall  be  held  in  the  United 
States  Postal  Savings  Bank  shall  be  paid  to  the  person  furnisH  ing 
the  sum  for  deposit.    In  the  event  of  such  alien  becoming  a  pulDlic 
charge,  the  Secretary  of  Labor  shall  dispose  of  said  deposit  in    lhe 
same  manner  as  if  same  had  been  collected  under  a  bond  as   j>ro- 
vided  in  this  section.     In  the  event  of  the  permanent  depart: tire 
from  the  United  States,  the  naturalization,  or  the  death  of   such 
alien,  the  said  sum  shall  be  returned  to  the  person  by  whom    fur- 
nished, or  to  his  legal  representatives.    The  admission  of  such  a,lien 
shall  be  a  consideration  for  the  giving  of  such  bond,  undertakiing, 
or  cash  deposit.    Suit  may  be  brought  thereon  in  the  name  and    by 
the  proper  law  officers  either  of  the  United  States  Government  or 
of  any  State,  Territory,  District,  county,  town,  or  municipality^  in 
which  such  alien  becomes  a  public  charge.     (39  Stat.  891.) 

Sete  notes  under  §   4275,   Comp.   St  Quostion  for  jury^— Where     pre- 

1916.  sumption   of  delivery   of   reports     <?od- 

Right  to   admit  alien   under   bond.—  'ceming  alien  deposited  in  mails     ^waa 

Under  Immigration  Act  Feb.  20,  1907,  rebutted  by  presumption  arising    from 

§§    2,    26    (Comp.    St.    1916,    §§    4244,  fact  that  immigration  officers  did     not 

4275),  Secretary  of  Labor  held  author-  have    possession    of    reports,   question 

izcd  to  take  bond  conditioned  that  alien  whether   surety   on  bond   imder  wbich 

children  should  attend  school,  and  not  alien  was  admitted  had  made  reports 

become  a  public  charge,  and  that  re-  is  for  jury.    U.  S.  v.  Feldman,  247  F. 

ports  should  be  made.     Illinois  Surety  482,  159  C.  C.  A.  536. 

Co.  V.  U.  S.,  229  F.  527,  143  C.  C.  A.  RevleWw-Where  jury  was  oral- 

595;  M.,  229  F.  533,  143  C.  C.  A.  601.  ^    waived,    whether    evidence    abowed 

It  is  proper  to  take  a  bond  condi-  ^j^^^.  ^li^^  children  were  unaccompaDi«<J 
tioned  that  an  ahen  contemporaneous-  ^^y  parents,  so  as  to  authorize  the  tak- 
ly  admitted  shall  not  withm  a  specified  j^^^  ^^  ^^^  ^ond  sued  on,  held  not  re- 
time become  a  pubhc  oJiarge  etc  U.  ^ewable.  lUinois  Surety  Co.  v.  tJ.  S. 
S.  V.  Feldman,  247  F.  482,  159  0.  C.  A.  229  F.  527,  143  O.  C.  A.  595;  Id.  229 


536. 


F.  533,  143  G.  C.  A.  601. 


Action  on  bond— Right  of  action.— In  «     j  *        _.  *        ,i^       lh     «iwaU- 

t      J     •         ^  i>  Bond  to  care  for  alien  while  si^v 

action  on  bond   given   to   secure   alien  ,    "*"""  ^17        «       tt     a  Ttobin 

i  children's  admission  into   the   country,  J"?  n?oSl  Ti*"i'^^^  """ 

breach  of  any  condition  held  to  entitle  ^^-  ^'>  ^^  *  •  ■^^^-  ,. 

government  to  recover  the  penalty,  re-  Former  statute  cited  without  ifefl"'" 

gcrdless   of   damages.     Illinois    Surety  application,  See  Illinois  Surety   <^-    ' 

Co.  V.  U.  S.,  229  F.  527,  143  C.  C.  A.  U.  S.  (C.  O.  A.)  229  F.  533,  143   C  ^• 

595;  Id.,  229  F.  533,  143  C.  C.  A.  601.  A.  601. 


§  428914/.  (Act  Feb.  5, 1917,  c.  29,  §  22.)     Temporary  detention  a^ 


of 


admission  or  deportation,  in  case  of  contagious  disorder, 
wife  or  minor  child  of  naturalized  alien  or  resident  alien- 
Whenever  an  alien  shall  have  been  naturalized  or  shall  have 
taken  up  his  permanent  residence  in  this  country,  and  thereafter 
shall  send  for  his  wife  or  minor  children  to  join  him,  and  said  ^^^^ 
or  any  of  said  minor  children  shall  be  found  to  be  affected  with  any 
contagious  disorder,  such  wife  or  minor  children  shall  be  held,  ^^' 
der  such  regulations  as  the  Secretary  of  Labor  shall  prescribe,  ^' 
til  it  shall  be  determined  whether  the  disorder  will  be  easily  c^^ 
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or  whether  they  can  be  permitted  to  land  without  danger  to  other 
persons;  and  they  shall  not  be  either  admitted  or  deported  until 
such  facts  have  been  ascertained;  and  if  it  shall  be  determined 
that  the  disorder  is  easily  curable  and  the  husband  or  father  or 
other  responsible  person  is  willing  to  bear  the  expense  of  the  treat- 
ment, they  may  be  accorded  treatment  in  hospital  until  cured  and 
then  be  admitted,  or  if  it  shall  be  determined  that  they  can  be  per- 
mitted to  land  without  danger  to  other  persons,  they  may,  if  oth- 
erwise admissible,  thereupon  be  admitted:  Provided,  That  if  the 
person  sending  for  wife  or  minor  children  is  naturalized,  a  wife  to 
whom  married  or  a  minor  child  born  subsequent  to  such  husband 
or  father's  naturalization  shall  be  admitted  without  detention  for 
treatment  in  hospital,  and  with  respect  to  a  wife  to  whom  married 
or  a  minor  child  born  prior  to  such  husband  or  father's  naturaliza- 
tion the  provisions  of  this  section  shall  be  observed,  even  though 
such  person  is  unable  to  pay  the  expense  of  treatment,  in  which 
case  the  expense  shall  be  paid  from  the  appropriation  for  the  en- 
forcement of  this  Act.     (39  Stat.  891.) 

See  notes  under  f  4286,  Gomp.   St.  tion,  is  not  entitled  to  hospital  treat- 

1916.  '  ment    under    Immigration    Act,    §    87 

Wife  of  ailen^Tbe  wife  of  a  Jap-  (Comp.  St.   1916,  §  4286).     Ex   parte 

anese   domiciled  in  this  country,   who  Momo  Tomimatsu  (D.  C.)  232  F.  376. 

could  not  file  his  declaration  of  inten- 

§  4289J4//.  (Act  Feb.  5,  1917,  c.  29,  §  23.)  Landing  stations  for 
alien  passengers  transported  from  Canada  or  Mexico. 
No  person,  company,  or  transportation  line  engaged  in  carrying 
alien  passengers  for  hire  from  Canada  or  Mexico  to  the  United 
States,  whether  by  land  or  water,  shall  be  allowed  to  land  any 
such  passengers  in  the  United  States  without  providing  suitable 
and  approved  landing  stations,  conveniently  located,  at  the  point 
or  points  of  entry.  The  Commissioner  General  of  Immigration  is 
hereby  authorized  and  empowered  to  prescribe  the  conditions,  not 
inconsistent  with  law,  under  which  the  above-mentioned  landing 
stations  shall  be  deemed  suitable  within  the  meaning  of  this  Sec- 
tion. Any  person,  company,  or  transportation  line  landing  an  alien 
passenger  in  the  United  States  without  compliance  with  the  re- 
quirement herein  set  forth  shall  be  deemed  to  have  violated  section 
eight  of  this  Act,  and  upon  conviction  shall  be  subject  to  the  pen- 
alty therein  prescribed.     (39  Stat.  892.) 

§  428914m.  (Act  Feb.  5,  1917,  c.  29,  §  23.)     Interior  immigrant  sta- 
tions. 

For  the  purpose  of  making  effective  the  provisions  of  this  sec- 
tion relating  to  the  protection  of  aliens  from  fraud  and  loss,  and 
also  the  provisions  of  section  thirty  of  this  Act,  relating  to  the  dis- 
tribution of  aliens,  the  Secretary  of  Labor  shall  establish  and  main- 
tain immigrant  stations  at  such  interior  places  as  may  be  neces- 
sary, and,  in  the  discretion  of  the  said  Secretary,  aliens  in  transit 
from  ports  of  landing  to  such  interior  stations  shall  be  accompanied 
by    immigrant"  inspectors.     (39  Stat.   892.) 

§  4289l^m^u  (Act  Feb.  5, 1917,  c.  29,  §  23.)  Discrimination  in  rules 
and  contracts  for  entry  and  inspection  of  aliens. 
In  prescribing  rules  and  making  contracts  for  the  entry  and  in- 
spection of  aliens  applying  for  admission  from  or  through  foreign 
contiguous  territory,  due  care  shall  be  exercised  to  avoid  any  dis- 
criminatory action  in  favor  of  foreign  transportation  companies 
transporting  to  such  territory  aliens  destined  to  the  United  States, 
and  all  such  transportation  companies  shall  be  required,  as  a  con- 
dition precedent  to  the  inspection  or  examination  under  such  rules 
and  contracts  at  the  ports  of  such  contiguous  territory  of  aliens 
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brought  thereto  by  them,  to  submit  to  and  comply  with  all  the  re- 
quirements of  this  Act  which  would  apply  were  they  bringing*  such 
aliens  directly  to  seaports  of  the  United  States,  and,  from  and  after 
the  taking  effect  of  this  Act,  no  alien  applying  for  admission  from 
foreign  contiguous  territory  shall  be  permitted  to  enter  the  United 
States  unless  upon  proving  that  he  was  brought  to  such  territory 
by  a  transportation  company  which  had  submitted  to  and  com- 
plied with  all  the  requirements  of  this  Act,  or  that  he  entered,  or 
has  resided  in,  such  territory  more  than  two  years  prior  to  the  date 
of  his  application  for  admission  to  the  United  States.  (39  Stat 
893.) 

§  4289J4n.  (Act  Feb;  5,  1917,  c.  29,  §  28.)     Aiding  or  assisting 

certain  aliens  to  enter. 
Any  person  who  knowingly  aids  or  assists  any  anarchist  or  any 
person  who  believes  in  or  advocates  the  overthrow  by  force  or  vio- 
lence of  the  Government  of  the  United  States,  or  who  disbelieves  in 
or  is  opposed  to  organized  government,  or  all  forms  of  law,  or  ■wrho 
advocates  the  assassination  of  public  officials,  or  who  is  a  member 
of  or  affiliated  with  any  organization  entertaining  or  teaching  dis- 
belief in  or  opposition  to  organized  government,  or  who  advocates 
or  teaches  the  duty,  necessity,  or  propriety  of  the  unlawful  assault- 
ing or  killing  of  any  officer  or  officers,  either  of  specific  individuals 
or  of  officers  generally,  of  the  Government  of  the  United  States   or 
of  any  other  organized  government,  because  of  his  or  their  ofHoia/ 
character,  to  enter  the  United  States,  or  who  connives  or  consp>ircs 
with  any  person  or  persons  to  allow,  procure,  or  permit  any  such 
anarchist  or  person  aforesaid  to  enter  therein,  shall  be  deemed 
guilty  of  a  felony,  and  on  conviction  thereof  shall  be  punished    by 
a  fine  of  not  more  than  $5,000  or  by  imprisonment  for  not  more 
than  five  years,  or  both. 

Any  person  who  knowingly  aids  or  assists  any  alien  who  advo- 
cates or  teaches  the  unlawfdl  destruction  of  property  to  enter  "tlie 
United  States  shall  be  deemed  guilty  of  a  misdemeanor  and  on  <^^^ 
viction  thereof  shall  be  punished  by  a  fine  of  not  more  than  $1,00^> 
or  by  imprisonment  for  not  more  than  six  months,  or  by  both  sir^^ 
fine  and  imprisonment.     (39  Stat.  894.) 

See  notes  under  §  4287,  Gomp.  St  1916. 

■ 

§  4289J54nn.  (Act  Feb.  5,  1917,  c.  29,  §  29.)     International  confer- 
ence  for  regulation  of  inunigration  of  aliens;    special  com- 
missioners. 
The  President  of  the  United  States  is  authorized,  in  the  name 
of  the  Government  of  the  United  States,  to  call,  in  his  discretion,  an 
international   conference,  to  assemble  at  such  point  as  may  be 
agreed  upon,  or  to  send  special  commissioners  to  any  foreign  coun- 
try, for  the  purpose  of  regulating  by  international  agreement,  sub- 
ject to  the  advice  and  consent  of  the  Senate  of  the  United  States, 
the  immigration  of  aliens  to  the  United  States;   of  providing  *^^ 
the   mental,  moral,  and  physical  examination  of  such  aliens    by 
American  consuls  or  other  officers  of  the  United  States  Govern- 
ment at  the  ports  of  embarkation,  or  elsewhere ;  of  securing  the  as- 
sistance of  foreign  Governments  in  their  own  territories  to  prevent 
the  evasion  of  the  laws  of  the  United  States  governing  irannigT^' 
tion  to  the  United  States ;  of  entering  into  such  international  agr^^" 
ments  as  may  be  proper  to  prevent  the  immigration  of  aliens  "who* 
under  the  laws  of  the  United  States,  are  or  may  be  excluded  from 
entering  the  United  States,  and  of  regulating  any  matters  pertain- 
ing to  such  immigration.     (39  Stat.  894.) 
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§  42891/40.  (Act  Feb.  S,  1917,  c-  29,  §  23.)  Immigration  officers; 
duties. 
The  duties  of  commissioners  of  immigration  and  other  immigra- 
tion officials  in  charge  of  districts,  ports,  or  stations  shall  be  of  an 
administrative  character,  to  be  prescribed  in  detail  by  regulations 
prepared  under  the  direction  or  with  the  approval  of  the  Secretary 
of  Labor.     (39  Stat.  892.) 

See  §  4272,  Comp.  St.  1016,  and  notes. 

§  42S9%oo.  (Act  Feb.  5,  1917,  c.  29,  §  24.)     Same;  appointment; 
compensation. 

Immigrant  inspectors  and  other  immigration  officers,  clerks,  and 
employes  shall  hereafter  be  appointed  and  their  compensation  fixed 
and  raised  or  decreased  from  time  to  time  by  the  Secretary  of  La- 
bor, upon  the  recommendation  of  the  Commissioner  General  of 
Immigration  and  in  accordance  with  the  provisions  of  the  civil- 
service  Act  of  January  sixteenth,  eighteen  hundred  and  eighty- 
three:  Provided,  That  said  Secretary,  in  the  enforcement  of  that 
portion  of  this  Act  which  excludes  contract  laborers  and  induced 
and  assisted  immigfrants,  may  employ,  for  such  purposes  and  for 
detail  upon  additional  service  under  this  Act  when  not  so  engaged, 
without  reference  to  the  provisions  of  the  said  civil-service  Act,  or 
to  the  various  Acts  relative  to  the  compilation  of  the  Official  Reg- 
ister, such  persons  as  he  may  deem  advisable  and  from  time  to  time 
fix,  raise,  or  decrease  their  compensation.  He  may  draw  annually 
from  the.  appropriation  for  the  enforcement  of  this  Act  $100,000, 
or  as  much  thereof  as  may  be  necessary,  to  be  expended  for  the 
salaries  and  expenses  of  persons  so  employed  and  for  expenses 
incident  to  such  employment;  and  the  accounting  officers  of  the 
Treasury  shall  pass  to  the  credit  of  the  proper  disbursing  officer 
expenditures  from  said  sum  without  itemized  account  whenever 
the  Secretary  of  Labor  certifies  that  an  itemized  account  would  not 
be  for  the  best  interests  of  the  Government:  Provided  further, 
That  nothing  herein  contained  shall  be  construed  to  alter  the  mode 
of  appointing  commissioners  of  immigration  at  the  several  ports 
of  the  United  States  as  provided  by  the  sundry  civil  appropriation 
Act  approved  August  eighteenth,  eighteen  hundred  and  ninety- 
four,  or  the  official  status  of  such  commissioners  heretofore  ap- 
pointed.    (39  Stat.  893.) 

See  §  4273,  Comp.  St.  1916,  and  notes. 

§  4289>ip.  (Act  Feb.  5,  1917,  c.  29,  §  25.)  Jurisdiction  of  district 
courts;  duties  o(  district  attorneys. 
The  district  courts  of  the  United  States  are  hereby  invested  with 
full  jurisdiction  of  all  causes,  civil  and  criminal,  arising  under  any 
of  the  provisions  of  this  Act.  That  it  shall  be  the  duty  of  the  United 
States  district  attorney  of  the  proper  district  to  prosecute  every 
such  suit  when  brought  by  the  United  States  under  this  Act.  Such 
prosecutions  or  suits  may  be  instituted  at  any  place  in  the  United 
States  at  which  the  violation  may  occur  or  at  which  the  person 
charged  with  such  violation  may  be  found.  That  no  suit  or  pro- 
ceeding for  a  violation  of  the  provisions  of  this  Act  shall  be  set- 
tled, compromised,  or  discontinued  without  the  consent  of  the  court 
in  which  it  is  pending,  entered  of  record,  with  the  reasons  therefor. 
(39  Stat.  893.) 

See  §  4277,  Comp.  St.  1916,  and  notes.  nied  admission  upon  sole  ground  that 

Jurisdiction  to  adjudicate  identity^-—  applicant  was  not  person  described  in 

Where  S.,  applying  for  admission  as  court  discharge,  United  States  District 

native-born   citizen   of   United   States,  Court    had    jurisdiction    to   adjudicate 

produced,      when      examined      under  the  matter  of  identity;  decision -of  im- 

Chinese  Exclusion  Acts,  certified  copy  migration    authorities    not    precluding 

of   court  discharge  in   habeas  corpus,  such  inquiry.    White  y.  Tam   Sen   (C. 

and   commissioner  of  immigration  de-  C.  A.)  252  F.  131. 
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§  4289 V4pp.  (Act  Feb.  5,  1917,  c.  29,  §  26.)    Disposal  of  privaegcs  at 

stations;  sale  of  liquors. 
'  All  exclusive  privileges  of  exchanging  money,  transporting  pas- 
sengers or  baggage,  or  keeping  eating  houses,  and  all  other  like 
privileges  in  connection  with  any  United  States  immigrant  station, 
shall  be  disposed  of  to  the  lowest  responsible  and  capable  "bidder, 
after  public  competition,  notice  of  such  competitive  bidding  having 
been  made  in  two  newspapers  of  general  circulation  for  a  period  of 
two  weeks,  subject  to  such  conditions  and  limitations  as  the  Com- 
missioner General  of  Immigration,  under  the  direction  or  with  the 
approval  of  the  Secretary  of  Labor,  may  prescribe,  and  all  receipts 
accruing  from  the  disposal  of  privileges  shall  be  paid  into  the 
Treasury  of  the  United  States.  No  such  contract  shall  be  awarded 
to  an  alien.  No  intoxicating  liquors  shall  be  sold  at  any  $uch  im- 
migration station.  (39  Stat.  894.) 
See  §  4279,  Comp.  St.  1916,  and  notes. 

§  4289J4q.  (Act  Feb.  5,  1917,  c  29,  §  27.)     Local  jurisdiction  over 
stations. 
For  the  preservation  of  the  peace  and  in  order  that  arrests  may 
be  made  for  crimes  under  the  laws  of  the  States  and  Territories  of 
the  United  States  where  the  various  immigrant  stations  are  lo- 
cated, the  officers  in  charge  of  such  stations,  as  occasion  may  r^" 
quire,  shall  admit  therein  the  proper  State  and  municipal  officers 
charged  with  the  enforcement  of  such  laws,  and  for  the  purpose  of 
this  section  the  jurisdiction  of  such  officers  and  of  the  local  courts 
shall  extend  over  such  stations.     (39  Stat.  894.) 

See  §  4280,  Comp.  St.  1916. 

§  4289i4q(j.  (Act  Feb.  5,  1917,  c.  29,  §  31.)     Signing  alien  on  ship's 
articles  with  intent  to  permit  landing  in  violation  of  l_a'^^s. 

Any  person,  including  the  owner,  agent,  consignee,  or  master  oi 
any  vessel  arriving  in  the  United  States  from  any  foreign  port  or 
place,  who  shall  knowingly  sign  on  the  ship's  articles,  or  bring" /^o 
the  United  States' as  one  of  the  crew  of  such  vessel,  any  alien,  witn 
intent  to  permit  such  alien  to  land  in  the  United  States  in  violation 
of  the  laws  and  treaties  of  the  United  States  regulating  the  immi- 
gration of  aliens,  or  who  shall  falsely  and  knowingly  represent  to 
the  immigration  authorities  at  the  port  of  arrival  that  any  such 
^lien  is  a  bona  fide  member  of  the  crew,  shall  be  liable  to  a  penalty 
not  exceeding  $5,000,  for  which  sum  the  said  vessel  shall  be  liable 
and  may  be  seized  and  proceeded  against  by  way  of  libel  in  any 
district  court  of  the  United  States  having  jurisdiction  of  the  of- 
fense.    (39  Stat.  895.) 

§  4289l^^.  (Act  Feb.  5,  1917,  c.  29,  §  32.)     Landing  of  exclxidcd 
aliens  employed  on  vessels. 

No  alien  excluded  from  admission  into  the  United  States  by  ^^^ 
law,  convention,  or  treaty  of  the  United  States  regulating  the  ^^' 
migration  of  aliens,  and  employed  on  board  any  vessel  arriving  }^ 
the  United  States  from  any  foreign  port  or  place,  shall  be  per'm*^'" 
ted  to  land  in  the  United  States,  except  temporarily  for  ma<^^^ 
treatment,  or  pursuant  to  regulations  prescribed  by  the  Secr^"*^^^!! 
of  Labor  providing  for  the  ultimate  removal  or  deportation  of   ^'^^"^ 
alien  from  the  United  States,  and  the  negligent  failure  of  the  ov^^^^^^' 
agent,  consignee,  or  master  of  such  vessel  to  detain  on  board    ^^^ 
such  alien  after  notice  in  writing  by  the  immigration  office ^   ^Jl 
charge  at  the  port  of  arrival,  and  to  deport  such  alien,  if  reqi^^''^ 
by  such  immigration  officer  or  by  the  Secretary  of  Labor,  shall    f^^' 
der  such  owner,  agent,  consignee,  or  master  liable  to  a  penalty    ^  . 
exceeding  $1,000,  for  which  sum  the  said  vessel  shall  be  liable,    ^f. 
may  be  seized  and  proceeded  against  by  way  of  libel  in  any  di^*^^*^ 
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court  of  the  United  States  having  jurisdiction  of  the  offense.     (39 
Stat.  895.) 

§  4289i4rr.  (Act  Feb.  5,  1917,  c.  29,  §  33.)  Paying  off  or  discharg- 
ing excluded  aliens  employed  on  vessels;  landing  to  allow 
reshipping. 

It  shall  be  unlawful  and  be  deemed  a  violation  of  the  preceding 
section  to  pay  off  or  discharge  any  alien  employed  on  board  any 
vessel  arriving  in  the  United  States  from  any  foreign  port  or  place, 
unless  duly  admitted  pursuant  to  the  laws  and  treaties  of  the 
United  States  regulating  the  immigration  of  aliens :  Provided,  That 
in  case  any  such  alien  intends  to  reship  on  board  any  other  vessel 
bound  to  any  foreign  port  or  place,  he  shall  be  allowed  to  land 
for  the  purpose  of  so  reshipping,  under  such  regulations  as  the  Sec- 
retary of  Labor  may  prescribe  to  prevent  aliens  not  admissible  un- 
der any  law,  convention,  or  treaty  from  remaining  permanently  in 
the  United  States,  and  may  be  paid  off,  discharged,  and  permitted 
to  remove  his  effects,  anything  in  such  laws  or  treaties  or  in  this 
Act  to  the  contrary  notwithstanding,  provided  due  notice  of  such 
proposed  action  be  given  by  the  master  or  the  seaman  himself  to 
the  principal  immigration  officer  in  charge  at  the  port  of  arrival. 
(39  Stat.  896.) 

§  4289l^s.  (Act  Feb.  5,  1917,  c.  29,  §  34.)  Deportation  of  alien  sea- 
men landing  contrary  to  law. 

Any  alien  seaman  who  shall  land  in  a  port  of  the  United  States 
contrary  to  the  provisions  of  this  Act  shall  be  deemed  to  be  un- 
lawfully in  the  United  States,  and  shall,  at  any  time  within  three 
years  thereafter,  upon  the  warrant  of  the  Secretary  of  Labor,  be 
taken  into  custody  and  brought  before  a  board  of  special  inquiry 
for  examination  as  to  his  qualifications  for  admission  to  the  United 
States,  and  if  not  admitted  said  alien  seaman  shall  be  deported  at 
the  expense  of  the  appropriation  for  this  Act  as  provided  in  section 
twenty  of  this  Act.     (39  Stat.  896.) 

§  42895^88.  (Act  Feb.  5,  1917,  c.  29,  §  35.)  Employment  on  pas- 
senger vessels  of  aliens  afflicted  with  idiocy,  etc. 
It  shall  be  unlawful  for  any  vessel  carrying  passengers  between 
a  port  of  the  United  States,  and  a  port  of  a  foreign  country,  upon 
arrival  in  the  United  States,  to  have  on  board  employed  ^hereon 
any  alien  afflicted  with  idiocy,  imbecility,  insanity,  epilepsy,  tuber- 
culosis in  any  form,  or  a  loathsome  br  dangerous  contagious  dis- 
ease, if  it  appears  to  the  satisfaction  of  the  Secretary  of  Labor,  from 
an  examination  made  by  a  medical  officer  of  the  United  States  Pub- 
lic Health  Service,  and  is  so  certified  by  such  officer,  that  any 
such  alien  was  so  afflicted  at  the  time  he  was  shipped  or  engaged 
and  taken  on  board  such  vessel,  and  that  the  existence  of  such  af- 
fliction might'  have  been  detected  by  means  of  a  competent  medical 
examination  at  such  time;  and  for  every  such  alien  so  afflicted 
on  board*  any  such  vessel  at  the  time  of  arrival  the  owner,  agent, 
consignee,  or  master  thereof  shall  pay  to  the  collector  of  customs 
of  the  customs  district  in  which  the  port  of  arrival  is  located  the 
sum  of  $50,  and  pending  departure  of  the  vessel  the  alien  shall  be 
detained  and  treated  in  hospital  under  supervision  of  immigration 
officials  at  the  expense  of  the  vessel ;  and  no  vessel  shall  be  granted 
clearance  pending  the  determination  of  the  question  of  the  liability 
to  the  payment  of  such  fine  and  while  it  remains  unpaid:  .Provided, 
That  clearance  may  be  granted  prior  to  the  determination  of  such 
question  upon  the  deposit  of  a  sum  sufficient  to  cover  such  fine: 
Provided  further,  That  such  fine  may,  in  the  discretion  of  the  Sec- 
retary of  Labor,  be  mitigated  or  remitted.     (39  Stat.  896.) 
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§  4289^t  (Act  Feb.  5,  1917,  c.  29,  §  36.)     Lists  of  aliens  employ- 
ed on  vessels  arriving  from  foreign  ports;   reports  of  aliens 
illegally  landed. 
Upon  arrival  of  any  vessel  in  the  United  States  from  any  foreign 
port  or  place  it  shall  be  the  duty  of  the  owner,  agent,  consignee, 
or  master  thereof  to  deliver  to  the  principal  immigration  officer  in 
charge  of  the  port  of  arrival  lists  containing  the  names  of  all  aliens 
employed  on  such  vessel,  stating  the  positions  they  respectively 
hold  in  the  ship's  company,  when  and  where  they  were  respectively 
shipped  or  engaged,  and  specifying  those  to  be  paid  off  and  dis- 
charged in  the  port  of  arrival ;  or  lists  containing  so  much  of  such 
information  as  the  Secretary  of  Labor  shall  by   regulation  pre- 
scribe ;   and  after  the  arrival  of  any  such  vessel  it  shall  be  the  duty 
of  such  owner,  agent,  consignee,  or  master  to  report  to  such  im- 
migration officer,  in  writing,  as  soon  as  discovered,  all  cases  in 
which  any  such  alien  has  illegally  landed  from  the  vessel,  giving  a 
description  of  such  alien,  together  with  any  information  likely  to 
lead  to  his  apprehension;  and  before  the  departure  of  any  such  ves- 
sel it  shall  be  the  duty  of  such  owner,  agent,  consignee,  or  master 
to  deliver  to  such  immigration  officer  a  further  list  containing"  the 
names  of  all  alien  employees  who  were  not  employed  thereon  at  the 
time  of  the  arrival  but  who  will  leave  port  thereon  at  the  time  ol 
her  departure,  and  also  the  names  of  those,  if  any,  who  have  been 
paid  off  and  discharged,  and  of  those,  if  any,  who  have  desert^^ 
or  landed;   and  in  case  of  the!  failure  of  such  owner,  agent,   con- 
signee, or  master  so  to  deliver  either  of  the  said  lists  of  such  ali^^^ 
arriving  and  departing,  respectively,  or  so  to  report  such  cases  oi 
desertion  or  landing,  such  owner,  agent,  consignee,  or  master  s^*^*^' 
if  required  by  the  Secretary  of  Labor,  pay  to  the  collector  of   ^^^" 
toms  of  the  customs  district  in  which  the  port  of  arrival  is  located 
the  sum  of  $10  for  each  alien  concerning  whom  correct  lists  are   not 
delivered  or  a  true  report  is  not  made  as  above  required;   and    no 
such  vessel  shall  be  granted  clearance  pending  the  determination 
of  the  question  of  the  liability  to  the  payment  of  such  fine,  and,   i" 
the  event  such  fine  is  impx>sed,  while  it  remains  unpaid ;   nor  sHaJl 
such  fine  be  remitted  or  refunded:   Provided,  That  clearance  may 
be  granted  prior  to  the  determination  of  such  question  upon  deposit 
of  a  sum  suf^cient  to  cover  such  fine.     (39  Stat.  896.) 

§  428954 tt.  (Act  Feb.  5,  1917,  c.  29,  §  37.)     Definitions, 

The  word  "person"  as  used  in  this  Act  shall  be  construed  to  if"" 
port  both  plural  and  the  singular,  as  the  case  may  be,  and  shall  in- 
clude corporations,  companies,  and  associations.  When  construing 
and  enforcing  the  provisions  of  this  Act,  the  act,  omission,  o^  \^ 
ure  of  any  director,  officer,  agent,  or  employee  of  any  corporation, 
company,  or  association  acting  within  the  scope  of  his  employ^^^^^ 
or  office  shall  in  every  case  be  deemed  to  be  the  act,  omission,  or 
failure  of  such  corporation,  company,  or  association,  as  well  as 
that  of  the  person  acting  for  or  in  behalf  of  such  corporation,  com- 
pany, or  association.     (39  Stat.  897.) 

§  4289141L  (Act  Feb.  5,  1917,  c.  29,  §  38.)     Time  of  taking  effect  of 
act;   repeal.  „ 

This  Act,  except  as  otherwise  provided  in  section  three,  ^ 
take  effect  and  be  enforced  on  and  after  May  first,  nineteen  *]^^ 
dred  and  seventeen.  The  Act  of  March  twenty-sixth,  nineteen  ^^ 
dred  and  ten,  amending  the  Act  of  February  twentieth,  nin^^^.^ 
hundred  and  seven,  to  regulate  the  immigration  of  aliens  i^t*^  j 
United  States;  the  Act  of  February  twentieth,  nineteen  hut^^^  j 
and  seven,  to  regulate  the  immigration  of  aliens  into  the  U^^-ji 
States,  except  section  thirty- four  thereof;  the  Act  of  March  t^n^    ' 
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nineteen  hundred  and  three,  to  regulate  the  immigration  of  aliens 
into  the  United  States,  except  section  thirty-four  thereof;  and  all 
other  Acts  and  parts  of  Acts  inconsistent  with  this  Act  are  hereby 
repealed  on  and  after  the  taking  effect  of  this  Act-:  Provided,  That 
this  Act  shall  not  be  construed  to  repeal,  alter,  or  amend  existing 
laws  relating  to  the  immigration  or  exclusion  of  Chinese  persons 
or  persons  of  Chinese  descent,  except  as  provided  in  section  nine- 
teen hereof,  nor  to  repeal,  alter,  or  amend  section  six,  chapter  four 
hundred  and  fifty-three,  third  session  Fifty-eighth  Congress,  ap- 
proved February  sixth,  nineteen  hundred  and  five,  nor  to  repeal, 
alter,  or  amend  the  Act  approved  August  second,  eighteen  hundred 
and  eighty-two,  entitled  "An  Act  to  regulate  the  carriage  of  pas- 
sengers by  sea,"  and  amendments  thereto,  except  as  provided  in 
section  eleven  hereof:  Provided  further.  That  nothing  contained  in 
this  Act  shall  be  construed  to  aflFect  any  prosecution,  suit,  action, 
or  proceedings  brought,  or  any  act,  thing,  or  matter,  civil  or  crim- 
inal, done  or  existing  at  the  time  of  the  taking  eflFect  of  this  Act, 
except  as  mentioned  in  the  third  proviso  of  section  nineteen  hereof; 
but  as  to  all  such  prosecutions,  suits,  actions,  proceedings,  acts, 
thing^,  or  matters,  the  laws  or  parts  of  laws  repealed  or  amended 
by  this  Act  are  hereby  continued  in  force  and  eflFect.  (39  Stat. 
897.) 

The  acts  expressly  repealed  by  this  act  are  as  follows:  Act  March  3, 
1903,  c  1012,  32  Stat,  1213  (except  §  34) ;  Act  Feb.  20,  1907,  c.  1134,  34 
Stat.  896  (except  §  84) ;  and  Act  March  26, 1910,  c  128,  36  Stat  263.  Other 
acts  superseded  by  this  act  by  the  inclusion  of  the  provisions  thereof  therein 
arc  as  foUows:  a  provision  of  Act  Oct.  19,  1888,  c.  1210,  §  1,  25  Stat.  566,  as 
amended  by  Res.  April  28,  19(M,  No.  34,  33  Stat  591;  Act  April  29,  1902,  c, 
641,  §  3,  32  Stat  177,  as  amended  by  Res.  April  28.  1904,  No.  34,  33  Star. 
591;  a  provision  of  Act  March  4,  1909,  c.  299,  §  1,  35  Stat  969;  Act  March 
4,  1909,  c.  305,  35  Stat  1060;  Act  Feb.  25,  1913,  c.  73,  §  1,  37  Stat  682; 
and  a  provision  of  Act  Oct  22,  1913,  c.  32,  38  Stat  226. 

See,  also,  note  at  the  besrinning  of  this  Chapter. 

Hotes  of  Deolsioiia 


ExolMsion  aad  deportation  of 
Chlnoeo^-Undter  the  Chinese  Exdu- 
■Ion  Acts,  and  Immigration  Act  Feb. 
20.  1907,  §§  21,  43  (Comp.  St  1916. 
If  4270,  4289)  the  Secretary  of  Labor 
cannot  arrest  and  deport  a  Chinese 
alien  on  the  sole  ground  that  he  ia 
found  in  the  country  in  violation  of  the 
Chinese  Exclusion  Acts.  U.  S.  v.  Woo 
Jan,  38  S.  Ct  207,  245  U.  S.  552,  62 
lit  'Ed.  466,  answering  certified  ques- 
tions (C.  C.  A.)  250  F.  595. 

Under  Chinese  Exclusion  Act  Sept. 
13,  1888,  §  13  (Comp.  St.  1916,  §  4313, 
post),  and  Immigration  Act  Feb.  20, 
1907.  f  43  (Comp.  St.  1916,  §  4289)  a 
Chinese  person  unlawfully  within  the 
United  States,  but  who  has  committed 
no  offense  under  the  Immigration  Act, 
cannot  be  deported  after  a  merely  ad- 
ministrative hearing,  under  Immigra- 
tion Act,  H  20,  21  (Comp.  St.  1916, 
if  4269,  4270).  Lee  Wong  Hin  v. 
Mayo,  240  F.  368,  153  C.  C.  A.  294. 


Immigration  Act  Feb.  5,  1917.  con- 
struing the  third  proviso  of  section 
4289 ^jj,  ante,  and  the  second  proviso 
of  this  section  together,  does  not  ap- 
ply to  a  Chinese  person  against  whom 
deportation  proceedings  wore  pending 
at  the  time  of  its  taking  effect.,  unless 
some  offense  was  thereafter  committed 
which  changed  his  status.  Mayo  v. 
U.  S.  (C.  C.  A.)  251  F.  275. 

Powar  of  Seoratary  of  Commerce 
and  Labor  to  order  deportation^— Un- 
der Act  Cong.  Feb.  20,  1907,  §§  21, 
43  (Comp.  St.  1916,  §§  4270,  4289), 
the  Secretary  of  Commerce  and  Labor 
may  order  deportation  of  an  alien  vio- 
lating the  act,  or  any  law  of  the  United 
States,  except  the  Chinese  Exclusion 
Law,  which  requires  formal  proceed- 
ings in  court  before  an  order  of  de- 
portation can  be  entered.  U.  S.  v. 
United  States  ex  rel.  Lem  Him,  239  F. 
1023,  152  C.  C.  A.  661,  affirming  judg- 
ment Same  v.  Prentis  (D.  C.)  230  F. 
935 
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Sec.  Sec. 

4290.  Coming   of   Ohinese   laborers    to      4315. 

United    States   suspended. 
4293.  Chinese  other  than  laborers ;   cer-      4816. 

ti6cates  of  identity. 

4296.  Comparison  of  lists  with  certifi- 

cates. 4317. 

4297.  Forfeitures  of  vessels. 

4298.  Bringing  or  landing  Chinese  la-       4319. 

borers  not  entitled  to  enter. 

4299.  Chinese    not    to    enter    by    land      4320. 

without     certificate ;      deporta- 
tion. 

4300.  Persons   exempted   from   applica-      4321. 

tJon  of  act.  4324. 

4308.  Return  of  Chinese  laborers  after 
departure;  identification  of  la- 
borers;    certificates.  4328. 

4313.  Arrest   and    removal   of   Chinese 

unlawfully  in  United  States.         ,  4338. 

4314.  Same;     diplomatic  and   consular 

officers  excepted. 


Laws  prohibiting  coming  of  Chi- 
nese continued. 

Removal  of  Chinese  not  entitled 
to  be  or  remain  in  United 
States. 

Arrested  person  to  prove  ri^lit  to 
remain. 

Habeas  corpus  proocedingrs  by 
Chinese  denied  landing;    bail. 

Certificates  of  residence;  Axrest 
and  deportation  of  laboreirs  not 
having. 

Regulations  for  execution  of    act 

"Laborer"  and  "merchant"  defin- 
ed; proof  for  entrance  of  i=n«* 
chant 

Classes  of  Chinese  permittee!  to 
enter;   transit  of  laborers. 

Regulations  for  execution  of  ^cts 
and  of  treaty. 


§  4290.  (Act  May  6,  1882,  c.  126,  §  1,  as  amended,  Act  July  5,  1»84, 
c.  220.)  Coming  of  Chinese  laborers  to  United  States  sus- 
pended. 


I.  Construction  and  operation  of 
Chinese   exclusion    laws   in   generals— 

The  Chinese  Exclusion  Act,  embraces 
all  Chinese  within  its  terms,  and  impos- 
es on  all,  including  merchants,  certain 
requirements  as  a  condition  to  the 
privilege  of  remaining  in  this  country. 
Louie  Dai  v.  U.  S.,  238  F.  68,  151 
C.  C.  A.  144. 

3.  Admission  and  exclusion  of  Chi- 
nese.—A  Chinese  boy  seven  years  of 
age,  who  came  to  this  country  with  an 
uncle  and  under  his  charge,  should  be 
given  the  status  of  the  unde.  U.  S.  v. 
Jew  Sung  Gwong  (D.  C.)  232  F.  279. 

4.  -^  Detention    and    arrest.— <^hi- 

nese  person,  escaping  from  detention 
quarters,  held  deportable,  though  sub- 
sequently acquiring  status  of  merchant 
or  attach^  of  Chinese  consular  office. 
U.  S.  V.  Gin  Dock  Sue  (D.  C.)  230  F. 
657. 

Chinese  person,  escaping  from  deten- 
tion, quarters,  instead  of  establishing 
mercantile  status  before  immigration 
officers  or  an  appeal  to  courts,  held 
subject  to  deportation.    Id. 

5. Citizens      of      the      United 

State8.^-The  son  of  an  American  citi- 
zen, though  of  Chinese  descent,  is  a 
citizen  of  the  United  States,  and  en- 
titled to  enter  the  country  as  such. 
Ex  parte  Wong  Foo  (D.  C.)  230  F. 
534. 

Foreign-born  son  of  native -bom  citi- 
zen of  Chinese  descent  held  entitled  to 
admission  to  the  country,  under  Rev. 
St.  §  1903  (Comp.  St.  1916,  §  3947), 
though  he  remained  abroad  until  27 
years  old.  Ex  parte  Ng  Doo  Wong 
(D.  C.)  230  F.  751. 
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6.  —  "Chinese  laborers."— A  Ohi- 
nese contractor  is  a  Chinese  lal>orer 
within  the  Exclusion  Acts,  and  not  en- 
titled to  enter.  U.  S.  v.  Jew  Sung 
Gwong   (D.  C.)   232  F.  279. 

7.  — -  Children    of    Chinese.— ]a:ear- 

say  evidence  by  a  third  person  tha  t:  pe- 
titioner, a  Chinese  person,  admitt^^<3  as 
the  minor  son  of  a  merchant,  was  not 
the  son  of  such  merchant,  held  Inad- 
missible to  establish  that  fact.  Wong 
Yee  Toon  v.  Stump,  233  F.  194.  14T 
C.  C.  A.  200,  reversing  judgment  lis 
parte  Wong  Yee  Toon  (D.  C.)  22T  F. 
247. 

The  son  of  an  American  citizen, 
though  of  Chinese  descent,  is  a  citizen 
of  the  United  States,  and  entitled  to 
enter  the  country  as  such.  Ex  parte 
Wong  Foo  (D.  C.)  230  F.  5.34. 

Minor  son  of  Chinese  merchant,  "^^^ 
was  entitled  to  remain  in  United  States 
under  Chinese  Exclusion  Act  wit^**'^* 
registration,  during  his  minority*  ^ 
least,  is  one  of  the  excepted  claBB-  ^' 
S.  V.  Moy  Nom  (D.  C.)  249  F.  772- 

Where   minor    son    of   Chinese     ^f]^ 
chant,    -who    was    lawfully    in    tJDuea 
States,  by  reason  of  status  of  li»^    .  " 
ther,  acquired  by  gift  or  purch»^^   *^] 
terest  in  mercantile  business,  sii^^J'   ?' 
nor    is,    after    reaching    his    mHJ^^^ '' 
entitled    to    remain   in    United    ^^**    to 
notwithstanding  his  father's  retti*"** 
China.    Id.  ..^ 

A  Chinese  person  entering  the  ^'^Lad 
States  in  good  faith  as  a  minor  ^^d 
of  a  member  of  the  exempt  cla^^  jg 
for  the  purpose  of  study,  and  ^^^rk 
still  a  student,  although  obliged  to  ^  ^x- 
a  part  of  each  day  to  earn  livio^ 
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penses,  is  not  subject  to  deportation. 
U.  S.  V.  Gin  Ong  (D.  C.)  253  F.  210. 

12.  Treaties  and  rights  of  Chinese 
thereunder.*-Under  article  2  of  treaty 
of  1880  between  United  States  and  Chi- 
na, a  Chinese  merchant  domiciled  in 
United   States   has  right  to  bring  his 

§  4293.  (Act  May  6,  1882,  c.  126, 
c.  220.)     Chinese  other  than 

See,  also,  notes  under  §  4290,  ante. 

I.  Persons  "other  than   iaborers."— 

In  deportation  proceeding,  Chinese  per- 
son admitted  as  student,  and  receiving 
identification  certificate  as  such  pur- 
suant to  this  section,  held  not  subject 
to  deportation  because  he  did  some 
manual  labor  while  kttending  school. 
Moy  Kong  Chiu  y.  U.  a,  246  F.  04,  158 
C.  C.  A.  320. 

A  Chinese  boy  seven  years  of  age, 
who  came  to  this  country  with  an  un- 
cle and  under  his  charge,  should  be  giv- 
en the  status  of  the  uncle.  U.  S.  v. 
Jew  Sung  Gwong  (D.  C.)  232  F.  279. 

4.  Wifa  and  children  of  Chinese  mer- 
chant.—A  Chinese  person  having  less 
than  a  year  of  minority  remaining  may 
enter  as  the  minor  son  of  a  Chinese 
merchant  domiciled  in  the  United 
Stetes.  Lew  Loy  v.  U.  S.,  242  F.  405, 
155  C.  C.  A.  181. 

The  wife  of  a  Chinese  merchant  dom- 
iciled in  the  United  States,  is  on  proof 
of  that  fact  entitled  to  enter.  Ex  parte 
Chan  Shee*(D.  C.)   236  F.  579. 

8.  Certificate  of  merchant.— Where  a 
Chinese  person,  admitted  as  the  minor 
child  of  a  merchant,  received  a  regu- 
lar certificate  of  admission,  the  gov- 
ernment, in  subsequent  d€p9rtation 
proceedings  based  on  the  fact  such 
person  had  become  a  laborer^  has  the 
burden  of  showing  that  the  entry  was 
not  for  the  purpose  of  conserving  the 
family  relation  and  following  the  oc- 
cupation of  a  merchant.  U.  S.  v.  Lew 
Loy   (D.  C.)  253  F.  784. 

13.  Visaed  certificate— Effect  as  evi- 
dence.—Where  a  Chinese  person  holds 
a  merchant's  certificate,  such  certificate 
is  prima  facie  valid,  and  should  not  be 
set  aside,  unless  there  is  some  compe- 
tent evidence  to  overcome  it.  Ong 
Chew  Lung  v.  Burnett,  232  F.  853,  147 

C.  C.  A.  47. 

A  certificate  issued  to  a  Chinese  per- 
son, showing  his  right  to  enter  and  re- 
main in  the  United  States,  is  prima 
facie  evidence  of  his  right,  and  he  can- 
not be  deported,  by  immigration  au- 
thorities without  substantial  evidence 
showing  that  he  was  not  entitled  to 
enter  and  remain.  Wong  Tee  Toon  v. 
Stump,  233  F.  194,  147  C.  C.  A.  200, 
reversing  judgment  Ex  parte  Wong  Yee 
Toon  (D.  C.)  227  F.  247. 

Where    a    Chinese    person    left    the 

country  and  then  returned,  he  has  the 

^  burden   of   showing  that  his   re-entry 


wife  and  minor  children  into  country, 
and  this  right  may  be  exercised,  though 
minor  son  was  20  years  old  and  had 
contracted  a  marriage  in  China  before 
admission  was  sought.  Woo  Hoo  v. 
White,  243  F.  541,  156  C.  C.  A.  239. 


§  6,  as  amended.  Act  July  5,  1884, 
laborers;   certificates  of  identity. 

was  lawful,  and  his  original  certificate 
of  residence  is  not  prima  facie  evidence 
of  his  right  to  remain.  Bun  Chew  v. 
Connell,  233  F.  220,  147  C.  C.  A.  226. 
Under  this  section,  continued  by  Act 
May  5,  1892  (Comp.  St.  1916,  §  4315), 
a  Chinese  person  who  entered  under  a 
merchant's  certificate  in  due  form  can- 
not be  deported  for  having  fraudulent- 
ly entered  the  United  States,  unless 
there  is  competent  evidence  to  over- 
come the  effect  of  the  certificate.  U.  S. 
V.  Fong  Hong  (D.  C.)  233  F.  168. 

14.  —  Evidence  to  controvert  cer- 
tificate.—The  prima  facie  case  made  by 
certificate  as  to  the  status  of  the  alien 
as  a  student  may  be  overcome  by  the 
other  facts  in  the  case.  Lo  Pong  v. 
Dunn,  235  F.  510,  149  C.  C.  A.  56. 

Where  a  Chinese  person  admitted  on 
certificate  as  a  merchant  immediately 
engages  in  employment  as  a  laborer, 
that  fact  has  strong  retroactive  bear- 
ing as  evidence  that  he  entered  with  in- 
tent to  become  a  laborer.  Lui  Hip  Chin 
T.  Plummer,  238  F.  763,  151  C.  0.  A. 
613. 

WhUe  certificate  of  admission  issued 
to  Chinese  person,  entering  as  mer- 
chant and  minor  son  of  a  merchant,  is 
prima  facie  evidence  of  his  right  to  re- 
main, government  may  show  that  he 
entered  fraudulently  for  purpose  of  im- 
mediately becoming  a  laborer.  Lew 
Loy  V.  U.  S.,  242  F.  405,  155  C.  C.  A. 
181. 

That  a  Chinese  person  securing  ad- 
mission as  a  merchant  and  as  the  minor 
son  of  a  merchant  immediately  becomes 
and  continues  as  a  laborer  is  strong  ev- 
idence tending  to  show  that  he  enter- 
ed to  become  a  laborer.    Id. 

In  proceeding  for  deportation  of  Chi- 
nese person  who  entered  as  a  merchant 
and  the  minor  son  of  a  merchant  evi- 
dence held  to  warrant  finding  that  his 
entry  was  fraudulent  and  that  he  en- 
tered to  become  a  laborer.     Id. 

Certificate  of  identity  issued  pursuant 
to  this  section  to  Chinese  person  en- 
tering United  States  as  student,  while 
declared  to  be  prima  facie  evidence  of 
right  of  person  to  whom  issued  to  en- 
ter the  country,  may  be  overcome  by 
competent  evidence  that  it  was  fraud- 
ulently obtained.  Moy  Kong  Chiu  v.  U. 
S..  246  F.'  94,  158  C.  C.  A.  320. 

That  Chinese  person,  admitted  as 
student  on  certificate  issued  pursuant 
to  this  section,  immediately  on  his  ar- 
rival engages  in  and  continues  in  em- 
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ployment  as  a  laborer,  Justifies  conclu- 
sion that  certificate  was  obtained  by 
fraudulent  representations.    Id. 

Certificate  issued  to  Chinese  person, 
pursuant  to  this  section,  who  was  ad- 
mitted as  student,  cannot  be  annulled 
on  mere  suspicion  or  conjecture  that 
Chinese  person  fraudulently  procured 
it,  but  government  has  burden  of  prov- 
ing that  fact.    Id. 

Whether  there  is  any  substantial  evi- 
dence warranting  the  immigration  au- 
thorities in  setting  aside  a  certificate 
and  deporting  a  Chinese  person,  admit- 
ted as  a  merchant  under  a  certificate 
issued  in  accordance  with  this  Section, 
is .  for  the  courts  to  determine.  Ex 
parte  Hor  Yuk  Sang  (D.  C.)  251  F.  403. 

Where  a  Chinese  person  was  admit- 
ted into  the  United  States  as  a  mer- 
chant, receiving  a  certificate  from  the 
immigration  authorities  in  accordance 
with  this  section,  the  certificate,  being 
issued  under  a  statute  made  pursuant 
to  a  treaty,  cannot  be  set  aside,  and 
deportation  ordered,  without  substan- 
tial evidence  to  overcome  its  effect. 
Id. 

The  effect  of  a  certificate  of  admis- 
sion issued  to  a  Chinese  person  as  the 
minor  son  of  a  merchant  can  be  de- 
stroyed only  by  substantial  evidence, 
and  cannot  be  overthrown  by  a  mere 
suspicion  that  such  person  entered  to 
become  a  laborer.  U.  S.  v.  Lew  Loy 
(D.  C.)  253  F.  784. 

16.  Deportation  of  Chine8e.^A  Chi- 
nese person,  admitted  on  a  certificate 
as  a  student  under  this  section,  may  be 
deported  on  prder  of  Secretary  of  La- 
bor,  on  ground  that  certificate  was  pro- 
cured by  fraud.  Lo  Pong  v.  Dunn,  235 
F.  510,  149  C.  C.  A.  56. 

17. Where  merchant  or  student 

becomes  a  laborer^— A  Chinese  person, 
admitted  and  domiciled  as  a  merchant, 
will  not  be  deported  because  he  be- 
comes a  laborer;  but  a  showing  that 
almost  immediately  upon  arrival  he  be- 
gan work  as  a  laborer,  which  he  con- 
tinued, warrants  a  finding  that  he  was 
admitted  on  fraudulent  representations. 
Ong  Seen  v.  Burnett,  232  F.  850,  147 
C.  C.  A.  44. 

A  Chinese  person,  who  was  a  mer- 
chant during  the  period  of  registration, 
does  not  lose  his  right  to  remain  in  the 
country  by  thereafter  becoming  a  la- 
borer. Louie  Dai  v.  U.  S.,  238  F.  68, 
151  C.  C.  A.  144. 

That  a  Chinese  person  admitted  to 
the  United  States  as  a  merchant  subse- 
quently becomes  a  laborer  is  not  in  it- 
self ground  for  his  deportation.  Lui 
Hip  Chin  v.  Plummer,  238  F.  763,  151 
C.  C.  A.  613. 

Though  evidence  raised  suspicion  that 
appellant,  a  Chinese  person,  entered  as 
a  merchant  intending  to  become  a  la- 
borer, and  had  become  laborer,  held, 
that  his  deportation  was  not  authorized 
under  this  section.    Id. 
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Where  a  Chinese  person  a^bnitted  on 
certificate  as  a  merchant  immediately 
engiiges  in  employment  as  a  laborer, 
that  fact  has  strong  retroacti^ve  bear- 
ing as  evidence  that  he  entered  with  in- 
tent to  become  a  laborer.    Id. 

That  one  who  lawfully  entered  as  the 
minor  son  of  a  Chinese  merctaiant  has 
since  become  a  laborer  is  not  enough 
of  itself  to  destroy  his  right  to  remain, 
the  general  Immigration  Act  not  for- 
bidding the  residence  of  Chinese  labor- 
ers. Lew  Loy  v.  U.  S.,  242  F.  405, 155 
C.  C.  A.  181. 

The  son  of  a  Chinese  merchant,  bora 
in  the  United  States,  in  which  place  his 
father  was  engaged  in  business,  is, 
though  he  becomes  a  laborer,  entitled 
to  remain.  Woo  Vey  v.  U.  S.,  242  F. 
838,  155  C.  C.  A.  426,  certiorari  denied 
38  S.  Ct.  60,  245  U.  S.  660,  62  L.  Ed. 
535. 

A  Chinese  person,  readmitted  to  the 
United  States  after  a  visit  to  China  as 
a  merchant,  but  who  from  that  time 
was  a  laborer,  held  to  have  the  status 
of  a  laborer,  and  to  be  subject  to  de- 
porjtation,  under  this  section.  U.  S.  v. 
Fong  Foo  (D.  C.)  235  F.  452. 

Where  defendant's  status  as  Chinese 
merchant  was  established  before  he 
went  to  China  for  visit,  fact  that  after 
his  return  and  admission  into  the  Unit- 
ed States  he  worked  as  laborer  for  part 
of  time  does  not  of  itself  forfeit  his 
right  to  remain  in  United  States  as  one 
of  exempted  class.  U.  S.  v.  Moy  Nom 
(D.  C.)  .249  F.  772.     . 

Where  a  Chinese  person,  admitted  in- 
to the  United  States  as  a  merchant, 
was  a  member  of  the  merchant  class  at 
that  time,  the  fact  that  he  later  may 
become  a  laborer  does  not  destroy  his 
right  %o  remain.  Ex  parte  Hot  Tuk 
Sang  (D.  C.)  251  F.  403. 

Wher^  the  entry  of  a  Chinese  person 
as  a  merchant  or  student  is  valid,  he 
does  not  lose  his  right  to  remain  be-  « 
cause  he  subsequently  becomes  a  labor- 
er. U.  S.  V.  Lew  Loy  (D.  C.)  5253  F. 
784.  * 

Where  a  Chinese  person  is  admitt^ 
as  a  student,  merchant,  or  minor*  child 
of  a  merchant,  the  weight  to  tP^  ^^' 
corded  the  inference  from  his  inci medi- 
ate adoption  of  the  occupation  ot  &  ^' 
borer  depends  on  the  drcumst^uice*' 
etc.    Id. 

18. Deportation  under  Imiviifl'*' 

tion  Act.— See  notes  under  {  428^^iJ- 

A    Chinese    person,    in    the    tJnited 
States  in  violation  of  this  section  &d^ 
Immigration  Act,  §  36  (Comp.  St.  1^6, 
§  4285),  cannot,  more  than  three  y«*" 
after  his  entry,  be  summarily  deport*^ 
under    Immigration    Act,     |§    2(>,    21 
(Comp.   St.   1916,  §§   4269,  4270),  but 
proceedings    must    be    brought   under 
Chinese  Exclusion  Act,  §  13  (Comp.  St 
1916,  §  4313).    Moy  Wing  Sun  v.  Pren- 
tis,  234  F.  24,  148  C.  O.  A.  40. 

Where  fraud  in  procuring  a  certifi- 
cate on  which  a  Chinese  person  was 
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admitted  as  a  stndent  nnder  this  sec- 
tion is  charged,  the  action  of  the  Sec- 
retary of  Labor  is  condusiye,  if  the 
proceedings  and  hearing  were  fair.  Lo 
Pong  V.  Dunn,  235  F.  610,  140  C.  0. 
A.  56. 

On  habeas  corpus  to  review  an  order 
of  deportation  against  a  Chinese  per- 
son, admitted  as  a  merchant  under  cer- 
tificate issued  pursuant  to  this  section. 


evidence  held  insufficient  to  sustain  a 
finding  that  the  admission  was  secured 
through  fraud,  though  such  Chinese 
person  was  found  laboring  in  a  laundry 
some  five  months  after  entrance  in  the 
United  States.  Ex  parte  Hor  Yuk 
Sang  (D.  C.)  251  F.  403. 

Cited  without  definite  application, 
Quan  Iling  Sun  v.  White  (C.  C.  A.) 
254  F.  402. 


§  4296.  (Act  May  6,  1882,  c.  126,  §  9.)     Compariscm  of  lists  with 

certificates. 

Cited  without  definite  application, 
Quan  Hing  Sun  v.  White  (C.  O.  A.) 
254  F.  402. 

§  4297.  (Act  May  6,  1882,  c.  126,  §  10,  as  amended.  Act  July  5, 
1884,  c.  220.)     Porfeitures  of  vessels. 


Intereet  of  owner  of  vessel  not  con- 
senting to  violation  of  law^The  inter- 
est of  the  majority  owner  of  a  vessel 
held  not  subject  to  forfeiture,  under 
this  section,  because  of  its  use,  without 


his  knowledge  or  consent,  by  the  owner 
of  the  lesser  interest  in  violation  of  the 
act    The. Calypso,  230  F.  962,  145  C.  ' 
G.  A.  156,  affirming  decree  (D.  C.)  217 
F.  669. 


§  4298.  (Act  May  6,  1882,  c.  126,  §  11,  as  amended,  Act  July  5, 
1884,  c.  220.)  Bringing  or  landing  Chinese  laborers  not  enti- 
tled to  enter. 


Application  to  offense.^OffenseB  of 
bringing  in,  or  aiding  or  abetting  bring- 
JBg  in,  of  unqualified  Chinese  alien,  are 
governed  by  this  section,  and  not  by 
section  8,  Immigration  Act  Feb.  20,  * 
1907  (Comp.  St.  1916,  §  4253).  Stone- 
berg  V.  Morgan,  246  F.  98,  158  C.  O. 
A.  324. 

Indictment.— An  indictment  for  con- 
spiracy to  bring  in  Chinese  not  enti- 
tled to  enter,  under  this  section,  held 
to  charge  a  general  conspiracy,  so  that 
names  of  Chinese  need  not  be  given  or 
alleged  to  be  unknown.  Dahl  v.  U.  S., 
234  F.  618,  148  C.  C.  A.  384,  affirming 
order  U.  S.  v.  Dahl  (D.  C.)  225  F.  909. 

Indictment  under  Penal  Code,  §  37, 
charging  conspiracy  to  bring  into  the 
United  States,  in  violation  of  this  sec- 
'tion,  persons  not  entitled  to  enter  or 
remain,  held  sufficient,  though  giving 
the  mere  outlines  of  the  plot.  Lew 
Moy  V.  XJ.  S.,  287  F.  50,  160  C.  C.  A. 
252. 

Evidenced—Evidence  that  defendant 
pursuant  to  an  understanding  with  an- 
other defendant  to  smuggle  in  Chinese, 
brought  in  four  not  entitled  to  enter 
held  admissible  on  prosecution  for  gen- 
eral con^iracy  to  bring  in  Chinese  not 


entitled  to  enter.  Dahl  v.  TJ.  S.,  234 
F.  618,  148  C.  C.  A.  384,  affirming  or- 
der U.  S.  V.  Dahl  (D.  C.)  225  F.  909. 

In  a  prosecution  for  conspiring  to 
bring  or  cause  to  be  brought  into  Unit- 
ed States,  in  violation  of  this  section, 
Chinese  persons  net  allowed  to  enter, 
acts  and  statements  of  one  co-cone^ira- 
tor  after  Chinese  were  brought  across 
the  international  boundary  held  admis- 
sible against  others;  conspiracy  not  be- 
ing there  ended.  Lew  Moy  v.  U.  S., 
237  F.  50,  150  C.  C.  A.  252. 

In  a  prosecution  for  conspiring  in  vio- 
lation of  this  section,  to  bring  into  the 
United  States  aliens  not  entitled  to  en- 
ter, evidence  held  to  warrant  a  con- 
viction. Louie  Ding  v.  U.  S.,  246  F, 
80,  158  C.  C.  A.  306. 

Instructions^— In  a  prosecution  for 
conspiring  to  violate  this  section,  by 
bringing  into  the  United  States  aliens 
not  lawfully  entitled  to  enter,  instruc- 
tions on  the  defense  of  alibi  held  suffi- 
cient. Louie  Ding  v.  U.  S.,  246  F.  80, 
158  C.  C.  A.  306. 

Cited  without  definite  application, 
Louie  Ding  v.  U.  S.  (C.  C.  A.)  247 
F.  12. 


§  4299.  (Act  May  6,  1882,  c.  126,  §  12,  as  amended.  Act  July  5, 
1884,  c.  220.)  Chinese  not  to  enter  by  land  without  certifi- 
cate ;    deportation. 


Power  of  Congress  to  empower  eom- 
miasioner  to  determine  facts^— It  was 

competent  for  Congress  by  the  Chinese 
Exclusion  Act  to  empower  a  United 
States  commissioner  to  determine  the 
facts  on  which  citizenship  of  person  of 


Chinese  descent  depends.    Louie  Lit  v. 
U.  S.,  238  F.  75,  151  C.  C.  A.  151. 

Cited  without  definite  application, 
Ex  parte  Owe  Sam  Goon  (D.  C.)  230 
F.  654;  Ex  parte  Tom  Yuen  (D.  C.) 
230  F.  656. 
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§  4300.  (Act  May  6,  1882,  c.  126,  §  13,  as  amended.  Act  July  5, 
1884,  c.  220.)     Persons  exempted  from  application  of  act. 


OfRcers  of  governments— Chinese  mer- 
chant, connected  with  association  of 
Chinese  persons  attached  to  consulate, 
held  not  an  officer  of  Chinese  govern- 
ment traveling  on  business  of  govern- 


ment, within  this  section.  Gin  Dock 
Sue  V.  U.  S.,  245  F.  308,  157  C.  C.  A. 
500,  affirming  order  U.  S.  v.  Gin  Dock 
Sue  (D.  0.)  230  F.  657. 


§  4308.  (Act  Sept.  13,  1888,  c.  1015,  §  7.)     Return  of  Chinese  la- 
borer after  departure;    identification  of  laborers;    certificates. 


Return  certifljcate^— A  Chinese  person, 
though  he  obtained  a  certificate  of  res- 
idence in  the  United  States,  ^s  not, 
having  departed  from  the  coimtry,  enti- 
tled to  return,  unless  he  secured  a  re- 
turn certificate.  Wong  Back  Sue  y. 
Connell,  233  F.  659,  147  C.  C.  A.  467. 

Port  of  re-entry.— A  Chinese  person, 
though  he  secured  certificate  of  resi- 
dence, cannot,  having. left  the  United 
States  and  go^e  to  Mexico,  re-enter, 
save  at  port  specified  in  the  rules  of 
the  Secretary  of  Labor,  made  for  the 
enforcement  of  the  Chinese  Exclusion 


Act    Wong  Back  Sue  v.  Connell,  233 
F.  659,  147  C.  C.  A.  467. 

Deportation.— Statement  of  resident 
of  Mexico,  identifying  photograph  of 
Chinese  sought  to  be  deported  for  hav- 
ing entered  United  States  from  Mexico 
in  violation  of  this  section,  held  not 
sufficient  legal  foundation  for  order  of 
deportation.  White  v.  Tom  Yuen,  244 
F.  739,  157  C.  C.  A.  187. 

Cited  without  definite  application, 
In  re  Chan  Foo  Lin  (C.  C.  A.)  2^  F. 
137. 


§  4313.  (Act  Sept.  13,  1888,  c.  1015,  §  13.)     Arrest  and  removal  of 
Chinese  unlawfully  in  United  States. 

minor  son  of  a  merchant,  thereafter 
became  a  laborer,  such  fact  will  not  de- 
prive him  of  his  right  to  remain  in  the 
country.  Lam  Fung  Yen  v.  Frlclt,  233 
*F.  393,  147  C.  C.  A.  329. 

A  Chinese  person,  admitted  to  the 
country  ostensibly  as  an  attach^  of  a 
Chinese  official,  and  thereafter  found 
working  in  a  laundry  far  from  his 
ostensible  chief,  was  subject  to  de- 
portation. Ex  parte  Chun  Woi  San 
(D.  C.)  230  F.  538,  appeal  dismissed 
Chan  Ngun  Yule  v.  White,  228  F.  1019. 
142  C.  C  A.  665. 

Under  the  treaty  of  November  17, 
1880,  between  the  United  States  and 
China,  and  Const,  art.  6,  cl.  2,  a  Chi- 
nese person  who  enters  the  United 
States  as  a  merchant  cannot  b^  de- 
ported because  thereafter  he  becomes- 
a  laborer.  U.  S.  v.  Fong  Hong'  (D.  C.) 
233  F.  168. 


1.  OPERATION    AND    VALIDITY 

2.  Validity.— It  was  competent  for 
Congress  by  the  Chinese  Exclusion  Act 
to  empower  a  United  States  commis- 
sioner to  determine  the  facts  on  which 
citizenship  of  a  person  of  Chinese  de- 
scent depends.  Louie  Lit  v.  U.  S.,  238 
F.  7»,  151  C.  C.  A.  151. 

II.  DEPORTATION    OF    CHINESE 

3.  ChlnMe  subject  to  removal  and 
groundft  for  removal.— The  United  States 
is  not  estopped  from  deporting  a  Chi- 
nese person,  not  entitled  to  remain  in 
tTie  country,  by  reason  of  the  acts  of 
a  special  immigration  agent.  Ng  Jung 
V.  U.  S.,  233  F.  992.  147  C.  C.  A.  666. 

A  Chinese  laborer  could  not  be  de- 
ported, except  after  a  hearing  before  a 
commissioner,  with  the  right  of  appeal 
to  the  District  Court,  unless  he  had  en- 
tered the  United  States  within  three 
years.  Ex  parte  Tom  Yuen  (D.  C.)  230 
F.  656.  * 

4. Chinese  "found  unlawfully  In 

the  United  States."- A  Chinese,  appre- 
hended while  in  a  boat  on  the  Ameri- 
can side  of  the  Niagara  river,  has  en- 
tered the  country  and  may  be  deported. 
Jung  Sew  V.  U.  S.,  231  F.  949,  146  C. 
C.  A.  145,  aflSrming  order  Ex  parte 
Jung  Sew  (D.  C.)  221  F.  500. 

5.  —  Change  in  occupation.- A  mi- 
nor son  of  a  Chinese  merchant,  admit- 
ted as  a  member  of  an  exempt  class, 
does  not  forfeit  his  right  to  remain  in 
the  United  States  bv  subsequently 
working  as  a  laborer.  Wong  Yee  Toon 
V.  Stump,  233  F.  194,  147  C.  C.  A.  200, 
reversing  judgment  Ex  parte  Wong  Yee 
Toon   (D.  C.)   227  F.  247. 

Where  a  Chinese  person,  who  law- 
fully entered  the  United  States  as  the 
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6.  Place  to  which  removed.— Chinese 

persons,  claimed  to  have  entered  wi°' 
try  from  Canada,  but  who  denied  any 
previous  residence,  or  even  presence,  in 
Canada,  held  in  no  position  to  insist 
that  they  should  be  deported  to  Can- 
ada. Wallis  V.  U.  S.,  230  F.  iX  144 
C.  C.  A.  369. 

Where  Chinese  persons  were  evi<l<^°^' 
ly  attempting  a  joint  unlawful  ^  ^^^^^ 
into  the  country  effect  of  possess! <>°  ^^ 
one  of  Chinese  clothing  and  mone^*  ^*^^ 
not  limited  to  him,  in  determining  coun- 
try to  which  they  should  be  d^po^- 
ed.    Id. 

See,  also,  notes  under  |  42S9V4'^« 
ante. 

10.  Deportation  proceedings— Nature. 
— Proceeding  to  deport  Chinese  persons 
held  civil,  and  not  criminal,  though  gov- 
ernment  intended  to  proceed  on  hypoth- 
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esis  that  defendant  entered  the  United 
States  in  violation  of  Immigration  Act, 
f  36  (Oomp.  St.  1916,  §  4285),  and  of 
the  Chinese  exclusion  laws,  and  hence 
the  government  could  call  defendant  as 
its  witness.  In  re  Chan  Foo  Lin,  243 
F.  137,  156  C.  C.  A.  3. 

(5.  —  Hoarintl^— In  proceeding  for 
deportation  of  Chinese  person,  who 
entered  as  minor  son  of  Chinese  mer- 
chant, held,  that  statement  of  govern- 
ment's attorney  that  entry  was  valid, 
but  tbat  defendant  had  forfeited  his 
right  to  remain,  was  not  prejudicial, 
though  judgment  of  deportation  could 
be  upheld  only  on  theory  of  fraudulent 
entry.    Lew  Loy  v.  U.  S.,  242  F.  406, 

155  C.  C.  A.  181. 

Person  of  Chinese  descent  sought  to 
be  deported  held  denied  a  fair  hearing, 
when  not  given  opportunity  to  explaih 
and  meet  statements  of  immigration  in- 
spectors received  by  those  conducting 
the  examination  subsequent  to  the  hear- 
ing.   In  re  Chan  Foo  Lin,  243  F..137, 

156  C.  O.  A,  3. 

18.  —  Judgment  and  oonduslvenoss 

thoreof^-^udgment  adjudging  that  Chi- 
nese person  was  bom  in  the  country 
and  entitled  to  enter  held  ^o  estop  the 
government  from  further  deportation 
proceedings.  U.  S.  v.  Chin  Dong  Ying 
(D.  C.)  229  F.  813. 

20.  — —  Order  of  deportation ,^-Order 

for  deportation  of  Chinese  person  can- 
not be  sustained  on  ground  of  fraudu- 
lent entry,  where  that  issue  was  not 
tried  at  hearing,  and  was  disclaimed  by 
government  attorney.  Lew  Loy  v.  U. 
S.,  242  F.  405,  155  C.  C.  A.  181. 

21.  Deportation    under    immigration 

aet«— Under  the  Chinese  Exclusion 
Acts,  and  Immigration  Act  Feb.  20, 
1907.  §§  21,  43  (Comp.  St.  1916,  §§ 
4270,  4289),  the  Secretary  of  Labor 
cannot  arrest  and  deport  a  Chinese 
alien  on  the  sole  ground  that  he  is 
found  in  the  country  in  violation  of  the 
Chinese  Exclusion  Acts.  U.  S.  v.  Woo 
Jan,  38  S.  Ct.  207,  245  U.  S.  552,  62 
L.  Ed.  466,  answering  certified  ques- 
tions   (C.  C.  A.)  250  F.  595. 

A  Chinese  person,  in  the  United 
States  in  violation  of  Chinese  Exclu- 
sion Act,  §  6  (Comp.  St.  1916,  §  4293), 
and  Immigration  Act,  §  36  (Comp.  St. 
1916,  §  4285),  cannot,  more  than  *hBee 
years  after  his  «ntry,  be  summarily  de- 
ported u'hder  Immigration  Act,  §§  20, 
21  (Comp.  St.  1916,  §§  4269,  4270),  but 
proceedings  must  be  brought  under  this 
section.  Moy  Wing  Sun  v.  Prentis,  234 
F.  24,  1^8  C.  C.  A.  40. 

To  deport  a  Chinese  person  on  the 
ground  of  his  being  in  the  United  States 
in  violation  of  the  Immigration  Act,  in 
that  he  was  a  person  likely  to  become 
a  public  charge  and  that  he  entered 
without  inspection,  proceedings  must  be 
begun  within  three  years  after  his  en- 
try. Wong  Yuen  w.  Prentis,  234  F.  28, 
148  C.  C.  A.  44. 

As  Chinese  Exclusion  Act  1888  vesta 


power  to  deport  Chinese  aliens  solely 
in  the  judiciary,  the  only  power  of  the 
Secretary  of  Labor  to  deport  an  alien, 
though  he  be  a  Chinese  person,  is  de- 
rived from  Immigration  Act  Feb.  20, 
1907.  Backus  v.  Owe  Sam  Goon,  235 
F.  847,  149  C.  C.  A.  159,  affirming  or- 
der Ex  parte  Owe  Sam  Goon  (D.  C.) 
230  F.  654. 

Under  Act  Cong.  Feb.  20, 1907.  {|  21, 
43  (Comp.  St.  1916,  U  4270,  4289),  the 
Secretary  of  Commerce  and  Labor  may 
order  deportation  of  an  alien  viofating 
the  act,  or  any  law  of  the  United 
States,  except  the  Chinese  Exclusion 
Law,  which  requires  formal  proceed- 
ings in  court  before  an  order  of  de- 
portation can  be  entered.  U.  S.  v. 
United  States  ex  rel.  Learn  Him,  239 
F.  10"23,  152  C.  C.  A.  661,  affirming 
judgment  Same  v.  Prentis  (D.  C.)  230 
F.  935. 

Under  this  section  and  Act  Feb.  20, 
1907,  f  43  (Comp.  St.  1916,  S  4289),  a 
Chinese  person  unlawfully  within  the 
United  States,  but  who  has  committed 
no  offense  under  the  Immigration  Act. 
cannot  be  deported  after  a  merely  ad- 
ministrative hearing,  under  Immigration 
Act,  §§  20,  21  (Comp.  St.  1916,  §§  4209, 
4270).  Lee  Wong  Hin  v.  Mayo,  240  F. 
368,  153  C.  C.  A.  294. 

Proceedings  for  the  deportation  of 
Chinese  persons  under  the  Exclusion 
Acts  are  not  limited  to  three  years  by 
sections  20  and  21  of  Immigration  Act 
of  February  20,  1907  (Comp.  St.  1916, 
S§  4269,  4270).  Wong  Chung  v.  U.  S., 
244  F.  410,  157  C.  C.  A.  36. 

Under  Immigration  Act,  §  21  (Comp. 
St.  1916,  §  4270),  held,  that  Chinese 
person  in  the  country  in  violation  of 
the  Chinese  Exclusion  Act  may  be  de- 
ported by  the  immigration  authorities 
within  three  years  after  his  entry.  Ex 
parte  Chun  Woi  San  (D.  C.)  230  F.  538, 
appeal  dismissed  Chan  Ngun  Yuk  v. 
White,  228  F.  1019,  142  C.  C.  A.  065. 

See,  also,  notes  under  §  4289yijj, 
ante. 

24.  Appeal  in  deportation  proceed- 
ings—Effect of  appeal.— Appeal  by 
Chinese  person,  ordered  deported  by 
commissioner  under  this  section,  held 
to  vacate  the  order  of  deportation  and 
leave  the  case  as  if  it  had  never  been 
tried.  U.  S.  v.  Chin  Dong  Ying  (D.  C.) 
229  F.  813. 

27'/2.  D lam issal.— Order  by  Unit- 
ed States  commissioner  that  order  of 
deportation  made  by  another  commis- 
sioner, who  had  died,  be  executed,  ap- 
peal therefrom  having  been  dismissed, 
held  ultra  vires  and  of  no  effect. 
United  States  v.  Chin  Dong  Ying  (D. 
C.)  229  F.  813. 

Where  appeal  from  order  of  deporta- 
tion was  dismissed  for  want  of  pros- 
ecution, held,  that  it  could  not  be  re- 
stored to  the  docket  at  a  subsequent 
term,  even  with  the  consent  of  the 
United  States  attorney.    Id. » 

Order  dismissing  for  want  of  pros- 
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ecution  appeal  from  order  of  deporta- 
tion held  a  final  judgment,  and  not  to 
restore  the  commissioner's  order  of  de- 
portation.   Id. 

30.  .-*-  Review  of  findings  and  deci- 
sion.— ^A  finding  of  the  commissioner, 
approved  by  the  District  Court,  will  not 
be  disturbed  on  appeal,  where  there  is 
evidence  in  support  of  it.  Lee  Lew 
You  V.  U.  S.,  230  F.  820,  145  C.  O.  A. 
130. 

An  order  for  the  deportation  of  a 
Chinese  person  will  not  be  reversed 
merely  because  on  the  evidence  the  ap- 
pellate court  would  have  found  the 
facts  differently.  Chin  Sing  Quon  v.  U. 
S.,  231  F.  948,  146  C.  C.  A.  144,  af- 
firming order  U.  S.  v.  Chin  Sing  Quoug 
(D.  C.)  224  F.  752. 

Determination  of  commissioner  of 
question  of  fact  as  to  birthplace  of 
Chinese  person,  whose  deportation  was 
sought,  having  been  approved  by  Dis- 
trict Court,  will  not  be  disturbed  on 
appeal.  Jew  Lee  v.  U.  S.  (C.  C.  A.) 
237  F.  1013. 

A  finding  of  the  commissioner  against 
the  claim  of  a  Chinese  person  that  he 
was  a  merchant  can  be  inquired  into 
and  reversed  by  the  appellate  court. 
Louie  Dai  v.  U.  S.,  238  F.  68,  151  C, 
C.  A.  144. 

In  proceedings  for  the  deportation 
of  a  Chinese,  who  was  a  laborer  when 
he  was  arrested,  evidence  held  to  show, 
notwithstanding  the  finding  of  the  com- 
missioner and  of  the  lower  court  to 
the  contrary,  that  he  was  a  merchant 
during  the  registration  period.    Id.  . 

A  finding  of  the  District  Court 
against  the  claim  of  a  Chinese  person 
that  he  was  a  merchant  can  be  inquired 
into  and  reversed  by  the  Appellate 
Court    Id. 

Judgments  of  the  commissioner  and 
of  th«  District  Court,  ordering  the  de- 
portation of  Chinese  persons,  held  not 
so  clearly  against  the  evidence  adduced 
in  proceedings  under  Chinese  Exclusion 
Act,  §  3  (Comp.  St.  1916,  §  4317),  as  to 
warrant  reversal.  Chin  Hung  v.  U.  S., 
240  F.  341,  153  C.  C.  A.  267. 


Where  the  commissioner,  who  heard 
the  testimony  and  saw  the  '^tnesies, 
and  the  District  Court,  were  both  dis- 
satisfied with  the  testimony  of  the 
Chinese  person  whose  right  to  remain 
in  the  country  was  questioned,  and  of 
his  Chinese  witnesses,  their  jud^mentii 
for  deportation  will  not  be  reversed  on 
appeal.    Id. 

Under  Chinese  Exclusion  Act  Iblay  5, 
1892,  §  3  (Comp.  St.  1916,  §  4317),  a 
Chinese  person  is  not  entitled  to  a  re- 
hearing on  the  facts  on  appeal  from  the 
order  of  the  District  Court  affirming 
the  commissioner's  order  of  deporta- 
tion, though  he  produced  no  witnesses 
before  the  commissioner.  Won^  Woo 
V.  U.  S.,  240  F.  673,  153  C.  C.   A.  471. 

The  conclusion  of  the  District  Court 
in  a  Chinese  exclusion  case  held  enti- 
tled to  great  weight  on  appeal,  partic- 
ularly where  much  of  the  testimony 
was  taken  in  the  presence  of  the  jadge. 
Lew  Loy  v.  U.  S.,  242  F.  405,  155  C. 
C.  A.  181. 

The  finding  of  the  trial  judge  in  pro- 
ceeding for  deportation  of  Chinese  per- 
son, which  was  in  accordance  with  the 
conclusion  of  the  commissioner,  is  en- 
titled to  great  weight  on  appeal.  Woo 
Vey  V.  U.  S..  242  F.  838.  155  O-  C  A. 
426. 

A  finding  by  both  the  commissioner 
and  District  Court,  which  heard  the 
witnesses,  against  Uie  claim  of  &  P^^' 
son  of  Chinese  decent  that  he  was  bom 
in  the  United  States,  held  not  so  clearlj 
erroneous  as  to  warrant  its  reversal. 
Wong  Chung  t.  U.  S..  244  F.  410,  157 
C.  0.  A.  36. 

32.  Review  on  habeas  corpus-— 7^*^^^® 

the  courts  will  not  review  the  evidence 
upon  which  immigration  officials  order- 
ed the  deportation  of  a  Chinese  person, 
an  order  of  deportation  of  one  prima 
facie  entitled  to  remain,  based  upon 
conjecture,  is  subject  to  review-  ^^ 
Chew  Lung  v.  Burnett,  232  F.  853, 147 
C.  C.  A.  47. 

See,  also,  notes  under  i  42S9%U, 
ante. 


§  4314.  (Act  Sept.  13,  1888,  c.  1015,  §  14.)     Same;  diplomatic  and 

consular  officers  excepted. 

Attach^  of  consular  office  aft^r  ^' 
cape  from  detentions-Chinese  person, 
escaping  from  detention  quarters*  ^^^^ 
deportable,  though  subsequently  *^ 
quiring  status  of  merchant  or  at^tftchfi 
of  Chinese  consular  office.  U.  S.  t. 
Gin  Dock  Sue  (D.  C.)  230  F.  65*7'. 


Consular  attendant.— Chinese  person, 
though  secretary  of  association  connect- 
ed with  consulate,  held  not  consular  at- 
tendant, within  this  section.  Gin  Dock 
Sue  V.  U.  S.,  245  F.  308,  157  C.  C.  A. 
500,  affirming  order  U.  S.  v.  Gin  Dock 
Sue  (D.  C.)  230  F.  657. 


§  4315.  (Act  May  5,  1892,  c.  60,  §  1.)     Laws  prohibiting  coi^iing 
of  Chinese  continued. 

Cited    without    definite    application, 

Chin.Fong  y.  Backus,  36  S.  Ct  490, 
60  L.  Ed.  859. 
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§  4316.  (Act  May  5,  1892,  c.  60,  §  2.)     Removal  of  Chinese  not  en- 
titled to  be  or  remain  in  United  States. 

of  Chinese  descent  depends.    Louie  lit 
T.  U.  S.,  238  F.  75,  151  C.  C.  A.  151. 


Power  of  Congress  to  empower  oom- 
missioner  to  determine  facts.— It  was 

competent  for  Congress  by  the  Chinese 
Exclusion  Act  to  empower  a  United 
States  commissioner  to  determine  the 
facts  on  which  citizenship  of  a  person 


Cited    wltlMut    definite    application. 

United  States  ex  rel.  Hen  Lee  v.  Sis- 
son  (C.  O.  A.)  232  F.  599. 


§  4317.  (Act  May  5,  1892,  c.  60,  §  3.)     Arrested  person  to  prove 
right  to  remain. 

II.   EVIDENCE     IN     PROCEEDINGS 
FOR  REMOVAL  OF  CHINESE 


5.  In  general.— The  presumption  that, 
a  person  of  the  Mongolian  race  is  not 
a  citizen  is  strengthened  when  he  at- 
tempts to  enter  the  bountry  in  a  clandes- 
tine manner.  Lee  Lew  You  v.  U.  S., 
230  F.  820,  145  O.  C.  A.  130. 

The  language  of  the  Chinese  Exclu- 
sion Act,  prescribing  the  character  of 
the  testimony  required  of  defendant  in 
deportation  proceedings,  does  not  au- 
thorize a  judicial  officer  arbitrarily  to 
disregard  it.  Louis  Dai  v.  U.  S.,  238  F. 
68,  151  C.  C.  A.  144. 

Under  this  section  a  Chinese  person 
is  not  entitled  to  a  rehearing  on  the 
facts  on  appeal  from  the  order  of  the 
District  Court  affirming  the  commis- 
sioner's order  of  deportation,  though 
he  produced  no  witnesses  before  the 
commissioner.  Wong  Woo  v.  U.  S.,  240 
F.  673,  153  C.  C.  A.  471. 

6.  Admisslbllity^-Order  directing  de- 
portation of  a  Chinese  woman  will  not 
be  reversed,  because  based  on  evidence 
obtained  from  search,  in  violation  of 
Const.  Amend.  4,  of  the  trunk  of  her 
alleged  husband,  a  native-born  Chinese 
citizen  of  the  United  States.  Tsuie 
Shee  V.  Backus,  243  F.  551,  156  C.  C. 
A.  249. 

7.  Degree  of  proof .^^nder  this  sec- 
tion a  Chinese  person  must  prove  be- 
yond a  reasonable  doubt  that  he  was  a 
merchant.  Louis  Dai  v.  U.  S.,  238  F. 
68.  151  O.  O.  A.  144. 

8.  Sufficiency.— Where  a  Chinese  per- 
son contended  that  he  was  born  in 
San  Francisco  and  resided  there  until 
16,  his  ignorance  of  the  city  warrants 
an  inference  that  his  testimony  was 
false,  and  justifies  deportation.  U.  S. 
v.  Sisson,  232  F.  599,  146  C.  C.  A. 
657. 

In  proceedings  to  deport  a  Chinese 
person,  evidence  held  insufficient  to 
show  that  defendant  had  been  recently 
smuggled  into  the  United  States.  Louis 
Dai  V.  U.  S.,  238  F.  68,  151  C.  C.  A. 
144.      • 

In  proceedings  for  the  deportation  of 
two  Chinese  laborers,  evidence  held  to 
show  that  they  were  born  in  the  United 
States,  and  therefore  not  liable  to  de- 
portation. Louie  Lit  v.  U.  S.,  238  F. 
75,  151  C.  C.  A.  151. 

Judgments  of  the  commissioner  and 
of  the  District  Court,  ordering  the  de- 
portation of  Chinese  persons,  held  not 


so  clearly  against  the  evidence  adduced 
in  proceedings  under  this  section  as  to 
warrant  reversal.  Chin  Hung  v.  U.  S., 
240  F.  341,  153  C.  C.  A.  267. 

In  proceedings  for  the  deportation 
of  a  Chinese  person,  evidence  held  to 
justify  the  ruling  of  the  District  Court 
that  defendant  had  not  affirmatively 
shown  his  right  to  remain  in  the  United 
States,  as  required  by  this  section. 
Wong  Woo  V.  U.  S.,  240  F.  673,  153 
C.  C.  A.  471. 

In  a  proceeding  for  the  deportation  of 
a  Chinese  person,  who  claimed  he  was 
born  in  the  United  States,  evidence  held 
insufficient  to  sustain  his  contention. 
Woo  Vey  v.  U.  S.,  242  F.  838.  155  C. 
C.  A.  426,  certiorari  denied  38  S.  Ct.  60, 
245  U.  S.  660,  62  L.  Ed.  535. 

In  a  proceeding  to  deport  a  person  of 
Chinese  descent,  evidence  held  suffi- 
cient to  support  his  claim  that  he  was 
a  native-bom  citizen  of  the  United 
States.  Yee  Chung  v.  U.  S.,  243  F.  126, 
155  C.  C.  A.  656. 

In  suit  for  deportation  of  Chinese 
laborers,  who  under  this  section  had 
burden  of  establishing  their  right  to 
remain,  evidence  held  insufficient  to 
establish  right  to  remain  in  United 
States.  Young  Ti  v.  U.  S.,  246  F. 
110,  158  C.  C.  A.  336. 

In  proceeding  to  deport  Chinese  per- 
son, evidence  held  to  show  that  he  was 
the  same  person  adjudged  entitled  to 
enter  the  United  States  in  a  previous 
proceeding,  on  the  ground  that  he  was 
bom  there.  U.  S.  v.  Chin  Dong  Ying 
(D.  C.)  229  F.  813. 

Evidence  held  to  show  that  defendant 
came  to  this  country  while  a  minor 
with  an  unde  who  was  a  contractor,  and 
not  with  another  uncle  who  was  a  mer- 
chant. U.  S.  V.  Jew  Sung  Gwong  (D. 
C.)  232  F.  279. 

Evidence  held  to  establish  that  de- 
fendant, a  Chinese  person,  was  lawfully 
within  the  country  and  to  show  that 
the  order  for  his  deportation  was  im- 
proper. U.  S.  V.  Jung  You  (D.  C.)  235 
F.  1012. 

In  proceedings  for  deportation  of 
Chinese  person,  apprehended  when  sur- 
reptitiously entering  the  United  States, 
evidence  held  insufficient  to  establish 
his  claim  of  birth  in  the  United  States 
and  right  to  remain  therein,  and  so  de- 
portation was  warranted.  U.  S.  v.  Hen 
Lee  (D.  C.)  236  F.  794. 

In  a  proceeding  for  the  deportation 
of  a  Chinese  person,  evidence  held  suffi- 
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cieot,  under  this  section,  to  establish 
his  citizenship  and  right  to  remain  in 
the  United  States.  U.  S.  v.  Fong  On 
(D.  C.)  240  F.  234. 

Uncontradicted  evidence  held  to  es- 
tablish the  citizenship  of  a  person  of 
Chinese  descent  arrested  for  deporta- 
tion. U.  S.  V.  Charlie  Dart  (D.  C.) 
251  F.  394. 

In  proceedings  to  deport  a  Chinese 
person,  who  was  admitted  as  the  minor 
son  of  a  merchant,  but  subsequently 
became  a  laborer,  evidence  held  in- 
sufficient to  warrant  deportation,  not 
showing  that  such  person  entered  in- 
tending to  become  a  laborer.  U.  S.  v. 
tew  Loy  (D.  O.)  253  F.  784. 

Proof  as  to  a  Chinese  person's  birth 
in  the  United  States  held  to  overcome 
the  statutory  presumption  against  him 
and  to  create  a  prima  facie  case  in  his 
favor.  Moy  Jik  v.  U.  S.,  47  App.  D.  O. 
498. 

9.  Probative  effect.^Under  this  sec- 
tion one  claiming  to  have  been  a  Chi- 
nese merchant  during  the  registration 
period  may  prove  that  fact  by  Chinese 
witnesses,  notwithstanding  the  pro- 
vision of  Comp.  St.  1916,  §  4320,  re- 
lating to  laborers.  Louie  Dai  v.  U.  S., 
238  F.  68,  151  0.  O.  A.  144. 

In  a  proceeding  to  deport  a  Chinese 
person,  the  court  could  not  arbitrarily 
reject  or  discredit  the  testimony  of  wit- 
nesses favorable  to  the  defendant,  on 
the  ground  that  they  were  Chinese  per- 
sons and  unworthy  of  credit.  Yee 
Chung  V.  U.  S.,  243  F.  126, 155  C.  C.  A. 
656. 

Where  Chinese  person,  whose  de- 
portation was  being  sought,  made  con- 
tradictory statements  at  time  he  was 
being  smuggled  into  United  States,  his 
subsequent  testimony  in  conflict  with 
such  statements  may  be  disregarded. 
U.  S.  V.  Hen  Lee  (D.  C.)  236  F.  794. 

10.  Burden  of  proof <— Where  a  Chi- 
nese person  left  the  country  and  then 
returned,  he  has  the  burden  of  show- 
ing that  his  re-entry  was  lawful,  and 
his  original  certificate  of  residence  is 
not  prima  facie  evidence  of  his  right 
to  remain.  Bun  Chew  v.  Connell,  233 
F.  220,  147  C.  C.  A.  226. 

A  Chinese  person,  contesting  de- 
portation on  ground  that  he  was  born 
in  the  United  States,  has  burden  of 
proof.    Jew  Lee  v.  U.  S.,  237  F.  1013. 

Under  this  section  a  Chinese  per- 
son, whose  right  to  remain  is  challeng- 
ed, has  the  burden  of  establishing  such 
right  to  the  satisfaction  of  the  court. 
Lew  Loy  v.  U.  S.,  242  F.  405,  155  C. 
C.  A.  181. 

Under  this  section  and  Act  April  29, 
1902,  a  person  of  Chinese  descent  does 
not,  by  asserting  in  deportation  pro- 
ceedings that  he  was  a  citizen  of  the 
United  States,  because  born  therein, 
cast  upon  the  United  States  the  bur- 
den of  contradicting  his  contention. 
Woo  Vey  v.  U.  S.,  242  F.  838, 165  C.  O. 
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A.  426,  certiorari  denied  38  S.  Ct.  00, 
245  U.  S.  660,  62  L.  Ed.  535. 

Immigration  officers  have  jurisdic- 
tion of  proceedings  for  deportation  of 
a  Chinese  person  charged  with  being 
unlawfully  in  this  country,  although 
defendant  claims  to  be  an  American 
citizen,  and  the  burden  of  proof  oq 
that,  as  on  other  issues,  is  on  defend- 
ant. Chin  Ah  Yoke  v.  White,  244  F. 
940,  157  O.  C.  A.  290. 

A  person  of  Chinese  descent,  seeli- 
ing  to  enter  the  country  as  the  son  of 
native-bom  citizen,  had  the  burden  of 
proving  such  relationship.  Ex  parte 
Wong  Foo  (D.  C.)  230  F.  534. 

Where  immigration  authorities,  ia 
passing  upon  right  of  admission  of  al- 
leged son  of  native-born  citizen,  as- 
sumed without  proof  that  the  father's 
sense  of  allegiance  was  to  the  country 
of  his  ancestors,  held,  that  the  bearing 
was  unfair.     Id. 

Where  immigration  authorities  ex- 
cluded alleged  son  of  native-born  citi- 
zen for  lack  of  evidence  of  spirit  of 
American  allegiance,  without  investi- 
gation as  to  the  father's  allegiance, 
hearing  held  unfair.  .Ex  parte  Leong 
Wah  Jam  (D.  C.)  230  F.  540. 

In  a  proceeding  for  the  deportation 
of  an  alien,  the  burden  of  establishing 
his  right  to  remain  in  the  country  is 
imposed  on  the  alien  by  reason  of  the 
practical  necessities  of  the  case.  U* 
S.  V.  Jung  You  (D.  C.)  235  F.   1012. 

A  Chinese  person,  who  attempted  to 
surreptitiously  enter  the  United  States 
and  whose  right  to  remain  therein  was 
raised  on  deportation  proceeding3»  ^^. 
burden  of  satisfactorily  establishing 
his  right  to  remain  in  United  States. 
U.  S.  V.  Hen  Lee  (D.  C.)  236  F-  W- 

Where,  in  Chinese  deportation  pro- 
ceedings, defendant  claims  to  he  a 
natural-born  "citi^pen  and  never  to  have 
left  the  United  States,  he  is  entitled 
to  rely  on  his  constitutional  right  to 
remain,  and  the  burden  is  on  the  gov- 
ernment to  prove  noncitizenship-  y 
S.  V.  CharUe  Dart  (D.  C.)  251  IF'.  394. 

Where  a  person  of  Chinese  descent 
claims  to  be  a  native-born  citi^*^  of 
the  United  States,  the  affirmative  proot 
required  by  this  section  to  est^^^ish 
his  lawful  right  to  remain  in  the  I^dU- 
ed  States  is  merely  proof  to  establish 
a  prima  facie  case  sufficient  to  c^^^  '^^ 
rebuttal.  Moy  Jik  v.  U.  S.,  47  2^^^" 
D.  C.  498. 

The  government,  in  absence  o^  *7 
showing  to  the  contrary,  will  be  P^ 
sumed  to  be  in  possession  of  tli<?  j^' 
ords  required  to  be  made  by  th^  ^j 
nese  inspector  before  permission^ 
be  given  for  Chinese  laborers  to  -^^^ ' 
Id. 

After  sufficient  evidence  has  *^^^ 
given  in  a  deportation  case  to  mB.*? . 
prima  facie  case  establishing  the  ci  " 
zenship  of  a  person  of  Chinese  ^^^^^^ 
the  burden  shifts  to  the  govero*^®"^ 
Id.  j^. 

The  responsibility  for  failure  t^ 
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terrogate  a  Chinese  witness  as  to 
knowledge  of  the. residence  of  the  par- 
ents at  the  time  of  the  birth  of  a  son 
who  claims  to  be  a  native-born  citizen 

§  4319.  (Act  May  5,  1892,  c.  60, 
by  Chinese  denied  landing ; 

Petitlon.^-A  judgment  overruling  de- 
murrer to  petition  of  a  Chinese  person 
for  habeas  corpus  to  obtain  release 
from  imprisonment  under  Secretary  of 
Labor's  order  of  deportation  held  not 
subject  to  attack  on  the  ground  that 
order  of  deportation  was  found  invaUd 
solely  under  the  Chinese  Exclusion  Act 
and  not  Immigration  Act.  Backus  v. 
Owe  Sam  Goon,  235  F.  847,  149  O.  0. 
A.  159,  affirming  order  Ex  parte  Owe 
Sam  Goon  (D.  O.)  230  F^  654. 

Petition  for  second  writ  of  habeas 
corpus  by  a  Chinese  woman,  who 
sought  admission  as  the  wife  of  a  Chi- 
nese merchant,  held  not  subject  to  de- 
murrer; it  appearing  that  appeal  on 
the  original  writ  had  been  dismissed 
to  seek  a  reopening  of  case  under  a 
misapprehension  of  avowed  action  of 
Immigration  Bureau.  Ex  parte  Chan 
Shee  (D.  C.)  236  F.  579. 

Evidence.— On  habeas  corpus  by  Chi- 
nese person,  who  applied  for  admission 
to  United  S.tates  as  a  minor  son  of  a 
merchant,  evidence  held,  to  show  hear- 
ing before  immigration  authorities  was 
unfair,  and  exclusion  on  ground  ap- 
plicant was  not  a  minor  was  error: 
Woo  Hoo  V.  White,  243  F.  541,  156 
C.  O.  A.  239. 


cannot  be  cast  on  him,  where  counsel 
for  the  government  and  the  presiding 
justice  did  not  interrogate  the  wit- 
ness.    Id. 

§  5.)     Habeas  corpus  proceedings 
bail.  \ 

On  habeas  corpus  by  Chinese  person 
ordered  deported  to  China,  evidence 
not  offered  to  immigration  authorities 
as  to  residence  in  Canada  held  not 
available.  Chin  Teung  v.  Skeffington 
(D.  C.)  229  F.  859. 

• 

Admission  to  bail  pending  liabeas 
corpus  proceedings.^Pending'  appeal 
from  order  remanding  Chinese  persons 
to  custody  of  immigration  authori- 
ties, release  on  bail  held  to  be  denied, 
in  view  of  this  section  and  rule  33  of 
the  Ninth  Circuit  (208  Fed.  xvii,  124  C. 
C.  A.  xvii).  In  re  Chin  Own  (D.  C.) 
242  F.  996. 

Conditional  discharge.— Where  a  Chi- 
nese person,  applying  for  entrance  into 
the  United  States,  was  ordered  deport- 
ed without  a  fair  hearing,  he  should 
not,  on  writ  of  habeas  corpus,  be  un- 
conditionally discharged  from  custody; 
but  such  discharge  should  be  condition- 
al, to  be  effective  only  in  case  immigra- 
tion authorities  should  fail  to  give  ap- 
plicant a  fair  hearing  within  a  reason- 
able period,  as  a  month.  White  v. 
Wong  Quen  Luck,  243  F.  547,  156  C. 
C.  A.  246. 


§  4320.  (Act  May  5,  1892,  c.  60,  §  6,  as  amended.  Act  Nov.  3,  1893, 
c.  14,  §  1.)  Certificates  of  residence;  arrest  and  deportation 
of  laborers  not  having. 


li.  REGISTRATION    AND 
TIFICATE 


CER. 


10.  Certlficafo— Evidentiary  effect  and 
rights  conferred^— A  certificate  issued 
to  a  Chinese  person,  showing  his  right 
to  enter  and  remain  in  the  United 
States,  is  prima  facie  evidence  of  his 
right,  and  he  cannot  be  deported  by 
immigration  authorities  without  sub- 
stantial evidence  showing  that  he  was 
not  entitled  to  enter  and  remain. 
Wong  Yee  Toon  v.  Stump,  233  F.  194, 
147  C.  C.  A.  200,  reversing  judgment 
Ex  parte  Wong  Yee  Toon  (D.  C.)  227 
F.  247. 

III.  DEPORTATION  PROCEED- 
INGS 

17.  Grounds— Change   of   occupation. 

—See  U.  S.  V.  Fong  Hong  (D.  C.)  233 
F.  168. 

19.  Evidence^— In  deportation  pro- 
ceeding under  Chinese  Exclusion  Act, 
held,  there  was  no  evidence  to  show 
that  one  ordered  deported  was  not 
member  of  exempt  class.  Wong  Yee 
Toon  V.  Stump.  233  F.  194,  147  C.  C. 
A.  200,  reversing  judgment  Ex  parte 
Wong  Yee  Toon  (D.  C.)  227  F.  247. 


Under  Comp.  St.  1916,  {  4317,  one 
claiming  to  have  been  a  Chinese  mer* 
chant  during  the  registration  period 
may  prove  that  fact  by  Chinese  wit- 
nesses, notwithstanding  the  provision 
of  this  section,  relating  to  laborers. 
Louie  Dai  v.  U.  S.,  238  F.  68,  151  C. 
C.  A.  144. 

22.  Baiiw— See  note  under  §  4319, 
ante. 

24.  Review.— The  rule  that  in  a  de- 
portation case  the  appellate  court  will 
not  review  the  evidence,  where  the 
commissioner  and  the  trial  judge  are 
in  agreement,  does  not  prevent  the 
appellate  court  from  determining  the 
sufficiency  of  the  evidence  to  prove  the 
claim  of  a  Chinese  person  that  he  was 
born  in  this  country,  where  there  is 
no  conflict  in  the  evidence.  Moy  Jik 
V.  U.  S.,  47  App.  D.  C.  498. 

CITED      WITHOUT      DEFINITE 
APPLICATION 

Chin  Hung  v.  U.  S.  (C.  C.  A.)  240  F. 
341;  Yee  ling  v.  U.  S.,  242  F.  628,  155 
C.  C.  A.  318,  reversing  order  Ex  parte 
liee  Ying  (D.  C.)  225  F.  335;  In  re 
Chan  Foo  Lin  (C.  C.  A.)  243  F.  137; 
U.  S.  V.  Fong  On  (D.  C.)  240  F.  234. 
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§  4321.  (Act  May  5,  1892,  c.  60,  §  7.)     Regulations  for  execution  o! 

act. 

Cited    without    definite    application, 
Yee  ling  t.  U.  S.  (0.  0.  A.)  242  P.  628. 


§  4324.  (Act  Nov.  3,  1893,  c.  14, 
defined ;  proof  for  entrance 

"Laborer."— A  Chinese  contractor  is 
a  Chinese  laborer  within  the  Exclusion 
Acts,  and  not  entitled  to  enter.  U.  S. 
V.  Jew  Sung  Gwong  (D.  C.)  232  F.  279. 

''Mercliant."— The  contention  on  ha- 
beas cqrpus  that  immigration  officers, 
in  denying  admission  to  a  Chinaman  as 
a  returning  merchant,  superadded  qual- 
ifications  to  this  section,  and  hence  in- 
fringed the  treaty  of  November  17, 
1880,  does  not  involve  the  construction 
of  a  treaty  within  Judicial  Code,  §  238 
(Comp.  St  1916,  §  124^),  authorizing 
'  direct  appeal  from  the  District  Courts 
to  the  federal  Supreme  Court.  Chin 
Fong  V.  Backus,  36  S.  Ct  490,  241  U. 
S.  1,  60  li.  Ed.  859,  dismissing  appeal 
Ex  parte  Chin  Fong  (D.  C.)  213  F. 
28& 

A  Chinese  person,  engaged  solely  in 
conducting  a  factory  for  the  manufac- 
ture of  materials  furnished  by  others, 
is  not  a  merchant,  unless,  in  addition 
to  the  work,  he  buys  and  sells  goods. 
Ong  Chew  Lung  v.  Burnett,  232  F. 
853,  147  C.  C.  A.  47. 

That  a  Chinese  person  sought  to  be 
deported  was  a  merchant  did  not  enti- 
tle him  to  remain,  where  his  status  as 
such  was  acquired'  subsequent  to  his 
entry  into  the  country  surreptitiously, 
by  escaping  from  detention  quarters 
after  he  had  been  denied  permission  to 
land.  Gin  Dock  Sue  v.  U.  S.,  245  P. 
308,  157  C.  C.  A.  500,  affirming  order 
U.  S.  V,  Gin  Dock  Sue  (D.  C.)  230  F. 
657. 

Chinese  person,  escaping  from  de- 
tention quarters,  instead  of  establish- 
ing mercantile  status  before  immigra- 
tion officers  or  on  appeal  to  courts,  held 
subject  to  deportation.  U.  S.  v.  Gin 
Dock  Sue  (D.  C.)  230  F.  657. 

Regulations  of  Department  of  Labor. 

— A  regulation  of  the  Department  of 
Labor,  adopted  under  the  Chinese  ex- 
clusion laws,  excluding  from  admission 
persons  of  Chinese  birth,  although 
their  fathers  are  or  were  citizens  of 
the  United  States,  unless  they  are  de- 
pendent members  of  the  father's  house- 
hold, is  without  warrant  of  law.  Quan 
Hing  Sun  v.  White  (C.  C.  A.)  254  F. 
402. 


§  2.)     "Laborer*'  and  "nierohant" 
of  merchant. 

Where    Chinese    person,    before  re- 
turning to  China  for  visit,  presented 
himself  to  Bureau  of  ImmigratJ.on  for 
preinvestigation  as  to  status   «ls    mer- 
chant, and  Bureau  found  that     lie  had 
for  required  time  been  engaged   sts  mer- 
chant, and  gave  him  a  certifica.t:e,  gov- 
ernment   is,    after    his    returxi      from 
China,   estopped  from   questioaJ-ng  his 
status  as  merchant,  where   there   was 
no   competent   proof   of  fraud     on  his 
part  in  obtaining  re-entry  into     TJnlted 
States.    U.    S.    v.   Moy   Nom   CD-    C.) 
249    F.    772. 

An  indictment  alleging  that    defend- 
ants conspired  to  secure  the  approval 
of  the  application  of  a  Chinese    person 
desiring  to  go  abroad  for  preinvestiga- 
tion of  his   claimed  mercantile     status 
held,  in  view  of  the  requirement   of  the 
rule  of  the  Department  of  Labor  that 
application  should  be  made  30  days  be- 
fore proposed  departure  and  tiiis   sec- 
tion, to  be  insufficient,  as  it  merely  al- 
leged   defendants    knew    the   applicant 
had  not  been  a  merchant  for  one  y«ar 
before  his  application.    U.  S.  v.    Fung 
Sam  Wing  (D.  C.)  254  P.  500. 

Under  this   section,  the  Department 
of  Labor  was  authorized  to  pronaulgate 
its   rule   for  the  investigation,  in    ^^' 
vance  of  his  departure,  of  the  claimed 
mercantile    status   of   a   Chinese    P«'' 
son  desiring  to  go  abroad  temporarily, 
and  to  require  such  person  to  furmsn 
with  his  application  the  names  of  two 
witnesses  able  to  testify  that  for  on 
year  preceding  proposed  departure  t 
applicant  had  been  engaged  in  ^'^f'^^^^f 
tile  pursuit  named,  so  the  securii»« 
approval  of  the  application  of  op^  "^^ 
entitled   would   work   a   fraud    ^^^ 
government.    Id. 

de* 
Deportation      proceedings.— Xfi   .  ^^ 

portation     proceeding    under     ^'^*^^^. 

Exclusion  Act,  held,  there  was    ***^  ^y^. 

dence  to  show  that  one  ordered  *^^^-gg. 

ed  was  not  member  of  exempt       ^04 

Wong  Yee  Toon  v.  Stump,  233    ^-  *   t 

147  C.  C.  A.  200,  reversing  ja^^%o7 

Ex  parte  Wong  Yee  Toon  (D.  0->  " 

F.  247. 


§  4328.  (Convention  with  China, 
of  Chinese  permitted  to  enter 

Privileged  classee—IMerchant  or  at- 
tacli6  of  consular  offlcc^That  a  Chi- 
nose  person  sought  to  be  deported  was 
a  merchant  did  not  entitle  him  to  re- 
main, where  his  status  as  such  was  ac- 
quired   subsequent    to   his    entry   into 
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Dec.  8,  1894,  Art.  III.)     Cl^^^ 
;   transit  of  laborers. 


es- 


the  country  surreptitiously  ^^  ^^er 
raping  from  detention  quarters  fajjd. 
he  had  been  denied  permission  to  *  ^57 
Gin  Dock  Sue  v.  U.  S.,  245  F.  3€f^'^  y, 
C.  C.  A.  500,  affirming  order  U-  ^' 
Gin  Dock  Sue  (D.  C.)  230  F.  65^. 


Ch.B) 


IMMIGRATION 


§  4338 


Chinese  person,  escaping  from  de-  of  merchant  or  attache  of  Chinese  con- 
tention quarters,  held  deportable,  sular  office.  U.  S.  ▼.  Gin  Dock  Sue 
though    subsequently    acquiring    status      (D.  C.)  230  F.  G57. 

§  4338.  (Act  April  29,  1902,  c.  641,  §  2,  as  amended.  Res.  April  28, 
1904,  No.  34.)     Regulations  for  execution  of  acts  and  of  treaty. 


Regulations*— Under  this  section, 
Secretary  of  Commerce  and  Labors  held 
authorized  to  require  bond  as  condition 
of  admission  oi  Chinese  sailors  on 
shore  leave.  U.  S.  v.  Vaccaro  Bros.  & 
Co.  (D.  C.)  230  P.  943. 

SuPP.U.S.Coi£P.'19— 62 


Suit  for  penalty  of  bond  given  on  ac- 
count of  shore  leave  granted  Chinese 
sailors,  who  deserted  and  failed  to 
leave  the  country,  held  not  oppressive 
and  inequitable.    Id. 

See,  also,  notes  under  {  4324,  ante. 
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Sec. 

4351.  Jurisdiction     of     naturalization; 

forms. 

4352.  Proceedings  for  naturalization. 

(1)  Declaration  of  intention. 

(^)  Petition  for  admission  to 
citizenship;  certificate  of 
arrival  and  declaration  of 
intention. 

(3)  Declaration  to  support  con- 

stitution and  laws. 

(4)  Evidence    of    residence    and 

character. 

(5)  Renunciation  of  title  or  or- 

der. 

(6)  Naturalization     of     widows 

and  minor  children  of 
aliens  dying  after  declar- 
ation of  intention.' 

(7)  Filipinos,   Porto    Ricans    or 

aliens  in  service  of  Army, 
Navy,  Marine  Corps, 
Coast  Guard,  or  merchant 
marine. 

(8)  Alien    seamen   deemed   citi- 

zens. 

(9)  Reimbursement  for  printing 

and  binding. 

(10)  Aliens    erroneously   exercis- 

ing privileges  of  citizens. 

(11)  Alien  enemies. 

(12)  Repatriation   of  expatriated 

citizens. 
(13)  Proof    of    continuous    resi- 
dence. 
4352a.  Validation  of  certificates  of  nat-    * 

uralization. 
4352aa.  Acts  repealed. 

4353.  Notice  of  filing  of  petition ;   hear-  ' 

ing  thereon. 

§  4351.  (Act  June  29,  1906,  c.  3592, 
tion;  forms. 

Jurisdiction^— Under  this  and  the  fol- 
lowing section,  absence  of  certificate 
from  Department  of  Commerce  and 
Labor  as  to  applicant's  arrival  in  the 
country  held  to  deprive  court  of  ju- 
risdiction to  admit  applicant  to  citizen- 
ship. IJ.  S.  V.  Ness,  230  F.  950,  145 
C.  Ci  A.  144,  affirming  decree  (D.  C.) 
217  F.  169. 

As  state  court  issuing  certificate  of 
naturalization  received  its  authority 
from  Act  June  29,  1906,  a  certificate 
issued  by  such  state  court  may  be  at- 
tacked in  federal  court  on  ground  that 
requirements  of  resident  had  not  been 
met,  and  attack  cannot  be  defeated  be- 
cause of  exclusive  jurisdiction  of  state  ' 
court.  U.  S.  V.  Griminger  (D.  C.)  236 
F.  285. 
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Sec. 

4354.  Time  for  filing  petition  And  for 

final  action;    change  of  name. 

4355.  [Repealed.] 

4356.  [Repealed.] 
4356a.  [Repealed.] 

4357.  [Repealed.] 

4358.  Aliens   of   African   nativity  and 

descent.  ^ 

4359.  Chinese  not  to  be  naturalized. 

4360.  Residence  of  five  years  in  United 

States. 
4362.  [Repealed.] 

4364.  Persons  not  speaking  Engliah  not 
to  be  naturalized ;  physical  in- 
ability. 

Persons  not  citizens  who  owe  per- 
manent allegiance  to  United 
States. 

Citizenship  of  children  of  nat- 
uralized persons. 

Final  hearing  on  petition;  record 
of  final  order. 

Evidence  of  residence. 

Appearance  by  United  States  and 
proceedings  in  opposition. 

Duties  ^f  clerks  of  courts. 

Fees. 
Fees. 

Cancellation   of   certificates. 

Demand,  or  receipt  by  clerk,  of 
fees  or  moneys  other  than  those 
specified  in  act. 

Procuring  naturalization  illegal- 
ly; aiding  unauthorized  pi^O' 
ceedings;    false  testimony. 

Forms. 

Regulations  for  executioti  o' 
law;  certified  copies  of  papew 
as  evidence. 


4366. 


4367. 

4368. 

4369. 
4370. 


4371. 

4372. 

4372a 

4374. 

4377. 


4379. 


4382. 
4383. 


§  3.)     Jurisdiction  of  naturali^a- 

Under  Rev.  St.  U.  S.  §  2165,  prio^ 
to  amendment  in  1906,  the  probate 
courts  of  Ohio  were  authorized  ^ 
grant  naturalization  to  aliens.  B^  ^' 
State,  7  Ohio  App.  185. 

Residence  of  allensw— See  In  r«  ^^° 
Bernhardi  (D.  C.)  247  F.  129. 

Although  deceased  became  a.  ^^^' 
uraUzed  citizen  of  the  United  States  by 
claiming  a  residence  in  New  Y<>^.' 
where  he  thereafter  returned  t^.^*J 
original  domicile  in  Cuba  and  reKiaio®" 
there  for  a  number  of  years,  he  be<*^* 
in  law  and  in  fact  a  resident  of  ^^^ 
In  re  Mesa's  Estate  (Sup.)  159  l^-  ^' 
S.  59,  172  App.  Div.  467. 

Cited  without  definite  appllc^tio"' 
U.  S.  V.  MueUer  (C.  C.  A.)  2^^  *" 
679;  In  re  Cook  (D.  C.)  239  F.  1^' 
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§  4352.  (Act  June  29,  1906,  c.  3592»  §  4,  as  amended,  Act  June  2S, 
1910,  c.  401,  §  3,  and  Act  May  9,  1918,  c.  69,  §§  1-3.)     Pro- 
ceedings for  naturalization. 
An  alien  may  be  admitted  to  become  a  citizen  of  the  United 

States  in  the  following  manner  and  not  otherwise : 

(1)  Declaration  of  intention. 

First.  He  shall  declare  on  oath  before  the  clerk  of  any  court  au- 
thorized by  this  Act  to  naturalize  aliens,  or  his  authorized  deputy, 
in  the  district  in  which  such  alien  resides,  two  years  at  least  prior 
to  his  admission,  and  after  he  has  reached  the  age  of  eighteen 
years,  that  it  is  bona  fide  his  intention  to  become  a  citizen  of  the 
United  States,  and  to  renounce  forever  all  allegiance  and  fidelity  to 
any  foreign  prince,  potentate,  state,  or  sovereignty,  and  particu- 
larly, by  name,  to  the  prince,  potentate,  state,  or  sovereignty  of 
which  the  alien  may  be  at  the  time  a  citizen  or  subject.  And  such 
declaration  shall  set  forth  the  name,  age,  occupation,  personal  de- 
scription, place  of  birth,  last  foreign  residence  and  allegiance,  the 
date  of  arrival,  the  name  of  the  vessel,  if  any,  in  which  he  came 
to  the  United  States,  and  the  present  place  of  residence  in  the 
United  States  of  said  alien :  Provided,  however.  That  no  alien  who, 
in  conformity  with  the  law  in  force  at  the  date  of  his  declaration, 
has  declared  his  intention  to  become  a  citizen  of  the  United  States 
shall  be  required  to  renew  such  declaration. 

(2)  Petition  for  admission  to  citizenship ;  certificate  of  arrival  and 
declarfition  of  intention. 

Second.  Not  less  than  two  years  nor  more  than  seven  years  after 
he  has  made  such  declaration  of  intention  he  shall  make  and  file, 
in  duplicate,  a  petition  in  writing,  signed  by  the  applicant  in  his 
own  handwriting  and  duly  verified,  in  which  petition  such  appli- 
cant shall  state  his  full  name,  his  place  of  residence  (by  street  and 
number,  if  possible),  his  occupation,  and,  if  possible,  the  date  and 
place  of  his  birth;  the  place  from  which  he  emigrated,  and  the 
date  and  place  of  his  arrival  in  the  United  States,  and,  if  he  entered 
through  a  port,  the  name  of  the  vessel  on  which  he  arrived;  the 
time  when  and  the  place  and  name  of  the  court  where  he  declared 
his  intention  to  become  a  citizen  of  the  United  States ;  if  he  is  mar- 
ried he  shall  state  the  name  of  his  wife  and,  if  possible,  the  country 
of  her  nativity  and  her  place  of  residence  at  the  time  of  filing  his 
petition ;  and  if  he  has  children,  the  name,  date,  and  place  of  birth 
and  place  of  residence  of  each  child  living  at  the  time  of  the  filing 
of  his  petition :  Provided,  That  if  he  has  filed  his  declaration  before 
the  passage  of  this  Act  he  shall  not  be  required  to  sign  the  petition 
in  his  own  handwriting. 

The  petition  shall  set  forth  that  he  is  not  a  disbeliever  in  or  op- 
posed to  organized  government,  or  a  member  of  or  affiliated  with 
any  organization  or  body  of  persons  teaching  disbelief  in  or  opposed 
to  organized  government,  a  polygamist  or  believer  in  the  practice 
of  polygamy,  and  that  it  is  his  intention  to  become  a  citizen  of 
the  United  States  and  to  renounce  absolutely  and  forever  all  al- 
legiance and  fidelity  to  any  foreign  prince,  potentate,  state,  or  sov- 
ereignty, and  particularly  by  name  to  the  prince,  potentate,  state, 
or  sovereignty  of  which  he  at  the  time  of  filing  of  his  petition  may  l?e 
a  citizen  or  subject,  and  that  it  is  his  intention  to  reside  perma- 
nently within  the  United  States,  and  whether  or  not  he  has  been 
denied  admission  as  a  citizen  of  the  United  States,  and,  if  denied, 
the  ground  or  grounds  of  such  denial,  the  court  or  courts  in 
which  such  decision  was  rendered,  and  that  the  cause  for  such  de- 
nial has  since  been  cured  or  removed,  and  every  fact  material  to 
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his  naturalization  and  required  to  be  proved  upon  the  final  hearing 
of  his  application. 

The  petition  shall  also  be  verified  by  the  affidavits  of  at  least  two 
credible  witnesses,  who  are  citizens  of  the  United  States,  and  who 
shall  state  in  their  affidavits  that  they  have  personally  known  tlie 
applicant  to  be  a  resident  of  the  United  States  for  a  period  of  at 
least  five  years  continuously,  and  of  the  State,  Territory,  or  the 
District  of  Columbia  in  which  the  application  is  made  for  a  period 
of  at  least  one  year  immediately  preceding  the  date  of  the  filing  of 
his  petition,  and  that  they  each  have  personal  knowledge  th.at  the 
petitioner  is  a  person  of  good  moral  character,  and  that  he  is  in  ev- 
ery way  qualified,  in  their  opinion,  to  be  admitted  as  a  citizen  of  the 
United  States. 

At  the  time  of  filing  his  petition  there  shall  be  filed  wit:!  the  . 
clerk  of  the  court  a  certificate  from  the  Department  of  Commerce 
and  Labor,  if  the  petitioner  arrives  in  the  United  States  after  the 
passage  of  this  Act,  stating  the  date,  place,  and  manner  of  his  ar- 
rival in  the  United  States,  and  the  declaration  of  intention  o:£  such 
petitioner,  which  certificate  and  declaration  shall  be  attachied  to 
and  made  a  part  of  said  petition. 

(3)  Declaration  to  support  constitution  and  laws. 

Third.  He  Shall,  before  he  is  admitted  to  citizenship,  declare  on 
oath  in  open  court  that  he  will  support  the  Constitution  of  the 
United  States,  and  that  he  absolutely  and  entirely  renounces  and 
abjures  all  allegiance  and  fidelity  to  any  foreign  prince,  potentate, 
state,  or  sovereignty,  and  particularly  by  name  to  the  prince,  poten- 
tate, state,  or  sovereignty  of  which  he  was  before  a  citizen  or 
subject;  that  he  will  support  and  defend  the  Constitution  and  laws 
of  the  United  States  against  all  enemies,  foreign  and  domestic,  and 
bear  true  faith  and  allegiance  to  the  same. 

(4)  Evidence  of  residence  and  character. 

Fourth.  It  shall  be  made  to  appear  to  the  satisfaction  of  the 
court  admitting  any  alien  to  citizenship  that  immediately«preceding 
the  date  of  his  application  he  has  resided  continuously  within  the 
United  States  five  years  at  least,  and  within  the  State  or  Terri- 
tory where  such  court  is  at  the  time  held  one  year  at  least,  and  that 
during  that  time  he  has  behaved  as  a  man  of  good  moral  char- 
acter, attached  to  the  principles  of  the  Constitution  of  the  United 
States,  and  well  disposed  to  the  good  order  and  happiness  of  the 
same.  In  addition  to  the  oath  of  the  applicant,  the  testimony  of  at 
least  two  witnesses,  citizens  of  the  United  States,  as  to  the  facts 
of  residence,  moral  character,  and  attachment  to  the  principles  of 
the  Constitution  shall  be  required,  and  the  name,  place  of  resi- 
dence, and  occupation  of  each  witness  shall  be  set  forth  in  the 
record. 

(5)  Renunciation  of  title  or  order. 

Fifth.  In  case  the  alien  applying  to  be  admitted  to  citizenship 
has  borne  any  hereditary  title,  or  has  been  of  any  of  the  orders  of 
nobility  in  the  kingdom  or  state  from  which  he  came,  he  shall,  in 
addition  to  the  above  requisites,  make  an  express  renunciation  of 
his  title  or  order  of  notility  in  the  court  to  which  his  application 
is  made,  and  his  renunciation  shall  be  recorded  in  the  court. 

(6)  Natiu^lization  of  widows  and  minor  children  of  aliens  dying 
after  declaration  of  intention. 

Sixth.  When  any  alien  who  has  declared  his  mtention  to  become 
a  citizen  of  the  United  States  dies  before  he  is  actually  naturalized 
the  widow  and  minor  children  of  such  alien  may,  by  complying 
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with  the  other  provisions  of  this  Act,  be  naturalized  without  mak- 
ing any  declaration  of  intention. 

(7)  Filipinos,  Porto  Ricans  or  aliens  in  service  of  Army,  Navy, 
Marine  Corps,  Coast  Guard,  or  merchant  marine. 
Seventh.  Any  native-born  Filipino  of  the  age  of  twenty-one 
years  and  upward  who  has  declared  his  intention  to  become  a  citi- 
zen of  the  United  States  and  who  has  enlisted  or  may  hereafter 
enlist  in  the  United  States  Navy  or  Marine  Corps  or  the  Naval 
Auxiliary  Service,  and  who,  after  service  of  not  less  than  three 
years,  may  be  honorably  discharged  therefr6m,  or  who  may  re- 
ceive an  ordinary  discharge  with  recommendation  for  reenlistment ; 
or  any  alien,  or  any  Porto  Rican  not  a  citizen  of  the  United  States, 
of  the  age  of  twenty-one  years  and  upward,  who  has  enlisted  or 
entered  or  may  hereafter  enlist  in  or  enter  the  armies  of  the  Unit- 
ed States,  either  the  Regular  or  the  Volunteer  Forces,  or  the  Na- 
tional Army,  the  National  Guard  or  Naval  Militia  of  any  State, 
Territory,  or  the  District  of  Columbia,  or  the  State  militia  in  Fed- 
eral service,  or  in  the  United  States  Navy  or  Marine  Corps,  or  in 
the  United  States  Coast  Guard,  or  who  has  served  for  three  years 
on  board  of  any  vessel  of  the  United  States  Government,  or  for 
three  years  on  board  of  merchant  or  fishing  vessels  of  the  Unifed 
States  of  more  than  twenty  tons  burden,  and  while  still  in  the  serv- 
ice on  a  reenlistment  or  reappointment,  or  within  six  months  after 
an  honorable  discharge  or  separation  therefrom,  or  while  on  fur- 
lough to  the  Army  Reserve  or  Regular  Army  Reserve  after  honor- 
able service,  may,  on  presentation  of  the  required  declaration  of 
intention  petition  for  naturalization  without  proof  of  the  required 
five  years'  residence  within  the  United  States  if  upon  examina- 
tion by  the  representative  of  the  Bureau  of  Naturalization,  in  ac- 
cordance with  the  requirements  of  this  subdivision  it  is  shown 
that  such  residence  can  not  be  established ;  any  alien  serving  in  the 
military  or  naval  service  of  the  United  States  during  the  time  this 
country  is  engaged  in  the  present  war  may  file  his  petition  for 
naturalization  without  making  the  preliminary  declaration  of  in- 
tention and  without  proof  of  the  required  five  years'  residence  with- 
in the  United  States;  any  alien  declarant  who  has  served  in  the 
United  States  Army  or  Navy,  or  the  Philippine  Constabulary,  and 
has  been  honorably  discharged  therefrom,  and  has  been  accepted 
for  service  in  either  the  military  or  naval  service  of  the  United 
States  on  the  condition  that  he  becomes  a  citizen  of  the  United 
States,  may  file  his  petition  for  naturalization  upon  proof  of  con- 
tinuous residence  within  the  United  States'  for  the  three  years  im- 
mediately preceding  his  petition,  by  two  witnesses,  citizens  of  the 
United  States,  and  in  these  cases  only  residence  in  the  Philippine 
Islands  and  the  Panama  Canal  Zone  by  aliens  may  be  considered 
residence  within  the  United  States,  and  the  place  of  such  military 
service  shall  be  construed  as  the  place  of  residence  required  to 
be  established  for  purposes  of  naturalization ;  and  any  alien,  or 
any  person  owing  permanent  allegiance  to  the  United  States  em- 
braced within  this  subdivision,  may  file  his  petition  for  naturaliza- 
tion in  the  most  convenient  court  without  proof  of  residence  with- 
in its  jurisdiction,  notwithstanding  the  limitation  upon  the  juris- 
diction of  the  courts  specified  in  section  three  of  the  Act  of  June 
twenty-ninth,  nineteen  hundred  and  six,  provided  he  appears  with 
his  two  witnesses  before  the  appropriate  representative  of  the  Bu- 
reau of  Naturalization  and  passes  the  preliminary  examination 
hereby  required  before  filing  his  petition  for  naturalization  in  the 
ofiice  of  the  clerk  of  the  court,  and  in  each  case  the  record  of  this 
examination  shall  be  offered  in  evidence  by  the  representative  of 
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the  Government  from  the  Bureau  of  Naturalization  and  made  a 
part  of  the  record  at  the  original  and  any  subsequent  hearings; 
and,  except  as  otherwise  herein  provided,  the  honorable  discharge 
certificate   of   such   alien,   or  person  owing  permanent   allegiance 
to  the  United  States,  or  the  certificate  of  service  showing  good 
conduct,  signed  by  a  duly  authorized  officer,  or  by  the  masters 
of  said  vessels,  shall  be  deemed  prima  facie  evidence  to  satisfy  all 
of  the  requirements  of  residence  within  the  United  States  and  with- 
in the  State,  Territory,  or  the   District  of  Columbia,   and  good 
moral  character  required  by  law,  when  supported  by  the  affida- 
vits of  two  witnesses,  citizens  of  the  United  States,  identifying  the 
applicant  as  the  person  named  in  the  certificate  or  honorable  dis- 
charge, and  in  those  cases  only  where  the  alien  is  actually  in  the 
military  or  naval  service  of  the  United  States,  the  certificate  of 
arrival  shall  not  be  filed  with  the  petition  for  naturalization  in  the 
manner  prescribed;    and  any  petition  for  naturalization  filed  un- 
der the  provisions  of  this  subdivision  may  be  heard  immediately, 
notwithstanding  the  law  prohibits  the  hearmg  of  a  petition  for 
naturalization  during  thirty  days  preceding  any  election  in  the  ju- 
risdiction of  the  court.    Any  alien,  who,  at  the  time  of  the  passage 
of  this  Act,  is  in  the  military  service  of  the  United  States,  who 
may  not  be  within  the  jurisdiction  of  any  court  authorized  to  nat- 
uralize aliens,  may  file  his  petition  for  naturalization  without  ap- 
pearing in  person  in  the  office  of  the  clerk  of  the  court  and    shall 
not  be  required  to  take  the  prescribed  oath  of  allegiance  in    open 
court.     The  petition  shall  be  verified  by  the  affidavits  of  at    least 
two  credible  witnesses  who  are  citizens  of  the  United  States,  and 
who  shall  prove  in  their  affidavits  the  portion  of  the  residence  that 
they  have  personally  known  the  applicant  to  have  resided   ^'ith- 
in  the  United  States.    The  time  of  military  service  may  be  estab- 
lished by  the  affidavits  of  at  least  two  other  citizens  of  the  U'nited 
States,  which,  together  with  the  oath  of  allegiance,  may  be  taken 
in  accordance  with  the  terms  of  section  seventeen  hundred  and 
fifty  of  the  Revised  Statutes  of  the  United  States  after  notice   from 
and  under  regulations  of  the  Bureau  of  Naturalization.    Suchi  affi- 
davits and  oath  of  allegiance  shall  be  admitted  in  evidence  in  any 
original  or  appellate  naturalization  proceeding  without  proof  of 
the  genuineness  of  the  seal  or  signature  or  of  the  official  char- 
acter of  the  officer  before  whom  the  affidavits  and  oath  of  alle- 
giance were  taken,  and  shall  be  filed  by  the  representative  of  tl^^ 
Government  from  the  Bureau  of  Naturalization  at  the  hearing  as 
provided  by  section  ele-ven  of  the  Act  of  June  twenty-ninth,  nine- 
teen hundred  and  six.    Members  of  the  Naturalization  Bureau  ^^^ 
Service  may  be  designated  by  the  Secretary  of  Labor  to  adtti^n- 
ister   oaths   relating  to   the   administration   of  the   natural i^^*^^^ 
law;    and  the  requirement  of  section  ten  of  notice  to  take    depo- 
sitions to  the  United  States  attorneys  is  repealed,  and  the   duty 
they  perform  under  section   fifteen   of  the  Act  of  June  t\venty- 
ninth,  nineteen  hundred  and  six  (Thirty-fourth  Statutes  at  L^^S^' 
part  one,  page  five  hundred  and  ninety-six),  n:\ay  also  be  perfof^' 
ed  by  the  Commissioner  or  Deputy  Commissioner  of  Naturahp' 
tion:    Provided,  That  it  shall  not  be  lawful  to  make  a  declaratioi^ 
of  intention  before  the  cierk  of  any  court  on  election  day  of  ^^^' 
ing  the  period  of  thirty  days  preceding  the  day  of  holding'^"^ 
election  in  the  jurisdiction  of  the  court:    Provided  further,    /"^ 
service  by  aliens  upon  vessels  other  than  of  American  reg^^^^<l 
whether  continuous  or  broken,   shall  not  be  considered  as  J^^l^ 
d  nee  for  naturalization  purposes  within  the  jurisdiction  o*  ^ 
United  States,  and  such  aliens  can  not  secure  residence  for   ^^ 
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uralization  purposes  during  service  upon  vessels  of  foreign  reg- 
istry. 

During  the  time  when  the  Unjted  States  is  at  war  no  clerk  of  a 
United  States  court  shall  charge  or  collect  a  naturalization  fee 
from  an  alien  in  the  military  service  of  the  United  States  for  filing 
his  petition  or  issuing  the  certificate  of  naturalization  upon  ad- 
mission to  citizenship,  and  no  clerk  of  any  State  court  shall  charge 
or  collect  any  fee  for  this  service  unless  the  laws  of  the  State  re- 
quire such  charge  to  be  made,  in  which  case  nothing  more  than 
the  portion  of  the  fee  required  to  be  paid  to  the  State  shall  be 
charged  or  collected.  A  full  accounting  for  all  of  ther.e  transac- 
tions shall  be  made  to  the  Bureau  of  Naturalization  in  the  manner 
provided  by  section  thirteen  of  the  Act  of  June  twenty-ninth,  nine- 
teen hundred  and  six. 

Sections  3,  10,  11,  13.  15,  of  Act  June  29,  1906,  c.  3592,  mentioned  in  this 
subdivision,  are  §§  4351,  4369,  4370,  4372,  4374,  of  U.  S.  Comp.  St.  1916. 
B.  S.  §  1750,  also  mentioned  In  this  subdivision,  is  §  3211  of  XJ.  S.  Comp. 
St.  1916. 

(8)  Alien  seamen  deemed  citizens. 

Eighth.  Every  seaman,  being  an  alien,  shall,  after  his  declara- 
tion of  intention  to  become  a  citizen  of  the  United  States,  and  aft- 
er he  shall  have  served  three  years  upon  such  merchant  or  fishing 
vessels  of  the  United  States,  be  deemed  a  citizen  of  the  United 
States  for  the  purpose  of  serving  on  board  any  such  merchant  or 
fishing  vessel  of  the  United  States,  anything  to  the  contrary  in  any 
Act  of  Congress  notwithstanding;  but  such  seaman  shall,  for  all 
purposes  of  protection  as  an  American  citizen,  be  deemed  such  after 
the  filing  of  his  declaration  of  intention  to  become  such  citizen : 
Provided,  That  nothing  contained  in  this  Act  shall  be  taken  or  con- 
strued to  repeal  or  modify  any  portion  of  the  Act  approved  March 
fourth,  nineteen  hundred  and  fifteen  (Thirty-eighth  Statutes  at 
Large,  part  one,  page  eleven  hundred  and  sixty- four,  chapter  one 
hundred  and  fifty-three),  being  an  Act  to  promote  the  welfare  of 
American  seamen. 

Act  March  4,  1915,  c.  153,  mentioned  in  this  subdivision,  is  set  forth  in  U. 
S.  Comp.  St.  1016,  as  §§  7734,  7978a,  8225,  8258,  8306,  8320,  8322,  8323, 
8325a,  8337a,  8348,  8363a,  8363b,  8372.  8380,  8382,  8382a-8382c,  8391, 
8392a,  thereof. 

(9)  Reimbursement  for  printing  and  binding. 

Ninth.  For  the  purpose  of  carrying  on  the  work  of  the  Bureau 
of  Naturalization  of  sending  the  names  of  the  candidates  for  citi- 
zenship to  the  public  schools  and  otherwise  promoting  instruction 
and  training  in  citizenship  responsibilities  of  applicants  for  nat- 
uralization, as  provided  in  this  subdivision,  authority  is  hereby 
given  for  the  reimbursement  of  the  printing  and  binding  appropri- 
ation of  the  Department  of  Labor  upon  the  records  of  the  Treas- 
ury Department  from  the  naturalization  fees  deposited  in  the 
Treasury  through  the  Bureau  of  Naturalization  for  the  cost  of  pub- 
lishing the  citizenship  textbook  prepared  and  to  be  distributed 
by  the  Bureau  of  Naturalization  to  those  candidates  for  citizen- 
ship only  who  are  in  attendance  upon  the  public  schools,  such  re- 
imbursement to  be  made  upon  statements  by  the  Commissioner  of 
Naturalization  of  books  actually  delivered  to  such  student  can- 
didates for  citizenship,  and  a  monthly  naturalization  bulletin,  and 
in  this  duty  to  secure  the  aid  of  and  cooperate  with  the  official 
State  and  national  organizations,  including  those  concerned  with 
vocational  education  and  including  personal  services  in  the  Dis- 
trict of  Columbia,  and  to  aid  the  local  Army  exemption  boards 
and  cooperate  with  the  War  Department  in  locating  declarants 
subject  to  the  Army  draft  and  expenses  incidental  thereto. 
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(10^  Aliens  erroneously  exercising  privileges  of  citizens.  / 

Tenth.  Any  person   not  an  alien  enemy,  who  resided  uninter- 
ruptedly within  the  United  States  during  the  period  of  five  years 
next  preceding  July  first,  nineteeA  hundred  and  fourteen,  and  was 
on  that  date  otherwise  qualified  to  become  a  citizen  of  the  United 
States,  except  that  he  had  not  made  the  declaration  of  intention 
required  by  law  and  who  during  or  prior  to  that  time,  because  oi 
misinformation  regarding  his  citizenship  status  erroneously  exer- 
cised the-  rights  and  performed  the  duties  of  a  citizen  of  the  Unitetl 
States  in  good  faith,  may  file  the  petition  for  naturalization  pre- 
scribed by  law  without  making  the  preliminary  declaration  of  in- 
tention required  of  other  aliens,  and  upon  satisfactory  proof  to 
the  court  that  he  has  so  acted  may  be  admitted  as  a  citizen  of  i\^^ 
United  States  upon  complying  in  all  respects  with  the  other  re- 
quirements of  the  naturalization  law. 

(11)  Alien  enemies. 

Eleventh.  No  alien  who  is  a  native,  citizen,  subject,  or  denize^ 
of  any  country.  State,  or  sovereignty  with  which  the  United  States 
is  at  war  shall  be  admitted  to  become  a  citizen  of  the  United  States 
unless  he  made  his  declaration  of  intention  not  less  than  two  nor 
more  than  seven  years  prior  to  the  existence  of  the  state  of    war, 
or  was  at  that  time  entitled  to  become  a  citizen  of  the  United 
States,  without  making  a  declaration  of  intention,  or  unless   Ijis 
petition  for  naturalization  shall  then  be  pending  and  is  other'^vvise 
entitled  to  admission,  notwithstanding  he  shall  be  an  alien  enemy 
at  the  time  and  in  the  manner  prescribed  by  the  laws  passed    upon 
that  subject:    Provided,  That  no  alien  embraced  within  this      sub- 
division shall  have  his  petition  for  naturalization  called  for  a   tiear- 
ing,  or  heard,  except  after  ninety  days'  notice  given  by  the    crlerk 
of  the  court  to  the  Commissioner  or  Deputy  Commissioner  of    INat- 
uralization  to  be  present,  and  the  petition  shall  be  given  no     final 
hearing  except  in  open  court  and  after  such  notice  to  the  represent- 
ative of  the  Government  from  the  Bureau  of  Naturalization,  ^vliose 
objection  shall  cause  the  petition  to  be  continued  from  tiine  to 
time  for  so  long  as  the  Government  may  require:     Provided,   How- 
ever, That  nothing  herein  contained  shall  be  taken  or  construed 
to  interfere  with  or  prevent  the  apprehension  and  removal,  ag"ree- 
ably  to  law,  of  any  alien  enemy  at  any  time  previous  to  the  ac- 
tual naturalization  of  such  alien;   and  section  twenty-one  hundred 
and  seventy-one  of  the  Revised  Statutes  of  the  United  States  is 
hereby  repealed :   Provided  further,  That  the  President  of  the  ^^^' 
ed  States  may,  in  his  discretion,  upon  investigation  and  report  by 
the   Department  of  Justice   fully  establishing  the  loyalty  of  ^"^ 
alien  enemy  not  included  in  the  foregoing  exemption,  except  sucn 
alien  enemy  from  the  classification  of  alien  enemy,  and  thercupo^J 
he   shall  have  the  privilege  of  applying  for  naturalization  ;    ^^ 
for  the  purposes  of  carrying  into  effect  the  provisions  of  this  sec- 
tion, including  personal  services  in  the  District  of  Columbi^y^  ^ 
sum  of  $400,000  is  hereby  appropriated,  to  be  available  until  J^"^ 
thirtieth,  nineteen  hundred  and  nineteen,  including  travel  txp^^^^ 
for  members  of  the  Bureau  of  Naturalization  and  its  field  s^^'j^^ 
only,  and  the  provisions  of  section  thirty-six  hundred  and  sevei^ty^ 
nine  of  the  Revised  Statutes  shall  not  be  applicable  in  any  vv^y 
this  appropriation. 

R  S.  §  2171,  repealed  by  this  subdivision,  was  §  4362  of  U.  S.  CotV^^  « 
1916.     R.  S.  §  3679,  also  mentioned  in  this  subdivision,  is  9et  forth  ia**" 
Comp.  St.  1916,  as  f  6778  thereof. 
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(12)  Repatriation  of  expatriated  citizens. 

Twelfth.  Any  person  who,  while  a  citizen  of  the  United  States 
and  during  the  existing  war  in  Europe,  entered  the  military  br 
naval  service  of  any  country  at  war  with  a  country  with  which  the 
United  States  is  now  at  war,  who  shall  be  deemed  to  have  lost  his 
citizenship  by  reason  of  any  oath  or  obligation  taken  by  him  for 
the  purpose  of  entering  such  service,  may  resume  his  citizenship 
by  taking  the  oath  of  allegiance  to  the  United  States  prescribed 
by  the  naturalization  law  and  regulations,  and  such  oath  may  be 
taken  before  any  court  of  the  United  States  or  of  any  State  au- 
thorized by  law  to  naturalize  aliens  or  before  any  consul  of  the 
United  States,  and  certified  copies  thereof  shall  be  sent  by  such 
court  or  consul  to  the  Department  of  State  and  the  Bureau  of 
Naturalization,  and  the  Act  (Public  fifty-five,  Sixty-fifth  Congress, 
approved  October  fifth,  nineteen  hundred  and  seventeen),  is  hereby 
repealed. 

Act  Oct.  5,  1917,  c.  68,  repealed  by  this  subdivision,  was  an  act  relating  to 
the  repatriation  of  citizens  expatriated  by  reason  of  service  in  the  armies 
of  Great  Britain,  France,  etc. 

(13)  Prqof  of  continuous  residence. 

Thirteenth.  Any  person  who  is  serving  in  the  military  or  naval 
forces  of  the  United  States  at  the  termination  of  the  existing  war, 
and  any  person  who  before  the  termination  of  the  existing  war 
may  have  been  honorably  discharged  from  the  military  or  naval 
services  of  the  United  States  on  account  of  disability  incurred  in 
line  of  duty,  shall,  if  he  applies  to  the  proper  court  for  admission 
as  a  citizen  of  the  United  States,  be  relieved  from  the  necessity  of 
pfoving  that  immediately  preceding  the  date  of  his  application  he 
has  resided  continuously  within  the  United  States  the  time  required 
by  law  of  other  alien's,  or  within  the  State,  Territory,  or  the  District 
of  Columbia  for  the  year  immediately  preceding  the  date  of  his 
petition  for  naturalization,  but  his  petition  for  naturalization  shall 
be  supported  by  the  affidavits  of  two  credible  witnesses,  citizens 
of  the  United  States,  identifying  the  petitioner  as  the  person 
named  in  the  certificate  of  honorable  discharge,  which  said  cer- 
tificate may  be  accepted  as  evidence  of  good  moral  character  re- 
quired by  law,  and  he  shall  comply  with  the  other  requirements 
of  the  naturalization  law.  (34  Stat.  596,  36  Stat.  830,  40  Stat.  542- 
546,  548.) 

This  section  was  also  amended  by  Act  May  9,  1918,  c.  69,  S  1,  cited  abave, 
by  adding  thereto  aubdivisiona  7-13,  as  set  forth  abote.  It  was  further 
amended  by  §  3  of  said  Act  May  9,  1918,  c.  69,  also  cited  above,  by  chang- 
ing the  word  "district,"  wherever  it  appeared  therein,  to  read  "the  District  of 

Columbia." 

This  section  was  aljso  repealed  in  part  by  Act  May  9,  1918,  c.  69,  §  2,  also 
cited  above,  by  striking  from  subdivision  2  thereof  the  second  paragraph, 
which  reads  as  follows:  "Provided  further.  That  any  person  belonging  to  the 
class  of  persons  authorized  and  qualified  under  existing  law  to  become  a 
citizen  of  the  United  States  who  has  resided  constantly  in  the  United  States 
during  a  period  of  five  years  next  preceding  May  first,  nineteen  hundred  and 
ten,  who,  because  of  misinformation  in  regard  to  his  citizenship  or  the  re- 
quirements of  the  law  governing  the  naturalization  of  citizens  has  labored 
and  acted  under  the  impression  that  he  was  or  could  become  a  citizen  of  the 
United  States  and  has  in  good  faith  exercised  the  rights  or  duties  of  a  citi- 
zen or  intended  citizen  of  the  United  States  because  of  such  wrongful  in- 
formation and  belief  may,  upon  making  a  showing  of  such  facts  satisfactory 
to  a  court  having  jurisdiction  to  issue  papers  of  naturalization  to  an  alien, 
and  the  court  in  its  judgment  believes  that  such  person  has  been  for  a  period 
of  more  than  five  years  entitled  upon  proper  proceedings  to  be  naturalized 
as  a  citizeh  of  the  United  States,  receive  from  the  said  court  a  final  certifi- 
cate of  naturalization,  and  said  court  may  issue  such  certificate  without  re- 
quiring proof  of  former  declaration  by  or  on  the  part  of  such  person  of  their 
intention  to  become  a  citizen  of  the  United  States,  but  such  applicant  for 
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naturalization  shall  comply  in  all  other  respects  with  the  law  relative 
issuance  of  final  papers  of  naturalization  to  aliens.*' 

Section   2  of  said  last  amendatory  act,  Act  May  9,   1918,  c.  69,   r 
the  following  laws  and  parts  of  laws:    R.  S.  §§  2166,  2174  (see  post, 
4357);   a  part  of  Act  July  26,  1894,  c.  165  (see  post,  §  4356);    a  part; 
June  30,  1914,  c.  130   (see  post,  §  4356a);    a  part  of  subdivision  2 
June  29,  1906,  c.  3592,  §  4,  as  amended,  Act  June  25,  1910,  c.  401,  ( 
notes  above). 

Said,  section  2  of  said  last  amendatory  act.  Act  May  9,  1918,  c. 
repealed  all  acts  or  parts  of  acts  inconsistent  with  or  repugnant  to 
visions  of  the  act.     Said  section  is  set  forth  post  as  §  4352aa. 

Section  3  of  said  last  amendatory  act.  Act  May  9,  1918,  c.  69,  is 
post,  as  §  4352a. 
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1.  Procedure  and  requirements  In 
general.— >The  privilege  of  naturaliza- 
tion ripens  into  a  right  when  the  alien 
has  complied  with  the  conditions  pre- 
scribed by  Congress.  IT.  S.  v.  Shana- 
han  (D.  C.)  232  F.  169. 

In  naturalization  proceeding  appli- 
cation and  proofs  must  conform  to 
clear  mandate  of  law.  U.  S.  v.  Gins- 
berg (D.  C.)  244  F.  209,  decree  re- 
versed  (C.  C.  A.)  247  F.  1006. 

Public  policy  requires  that  no  one 
should  be  naturalized,  except  he  ex- 
ercise utmost  good'  faith  in  all  of  es- 
sentials required  of  him.  U.  S.  v. 
Wursterbarth   (D.  C.)  249  F.  908. 

2.  Declaration  of  Intention^— Decla- 
rations of  intention  to  became  citizens, 
filed  prior  to  the  Act  of  June  29,  1906, 
were  not  rendered  nugatory  by  that 
act.  U.  S.  V.  Morena,  38  S.  Ct.  151, 
245  U.  S.  392,  02  L.  Ed.  359,  certified 
question  conformed  to  247  F.  484,  159 
v^.   C/.  A-  ooo. 

Under  this  and  the  preceding  sec- 
tion fact  that  alien,  under  a  bona  fide 
mistake,  gave  as  his  residence,  in  his 
declaration  of  intention  filed  in  a  dis- 
trict other  than  that  of  his  own  resi- 
dence, the  residence  of  his  brother-in- 
law,  with  whom  he  was  temporarily 
sojourning,  does  not  warrant  rejection 
of  declaration  and  preclude  admission 
to  citizenship.  In  re  Von  Bernhardi 
(D.  C.)  247  F.  129. 

A  bona  fide  declaiation  of  intention 
cannot  be  rejected  because  of  admission 
of  petitioner  for  naturalization  that  his 
actual  domicile  was  in  adjoining  dis- 
trict of  United  States  to  that  in  which 
his  declaration  of  intention  stated  he 
was  a  resident,  it  appearing  that  error 
resulted  solely  from  act  of  clerk  of 
court,  who  took  the  declaration.  U.  S. 
V.  Smith  (D.  C.)  247  F.  131. 

Foreigner,  holding  only  declaration  of 
intention,  is  still  subject  of  foreign 
country.  U.  S.  v.  Bell  (D.  C.)  248  F. 
992. 

6.  — —  Renunciation   of    aliegianoe^— 

An  alien,  who  had  been  naturalized  in 
another  country,  and  who  by  mistake  in 
his  declaration  of  intention  named  the 
sovereign  of  his  birth,  can  be  admitted 
to  citizenship  on  abjuring  allegiance  to 
the  sovereign  of  his  naturalization,  not- 
withstanding this  section.  In  re  Denny 
(D.  C.)  240  F.  845. 
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An  applicant  for  naturalization  ™"8t 
without  reservation  absolutely  aja*'  ^o^"* 
ever  renounce  allegiance  to  his  ^'ormer 
government,  and  no  divided  iW^g^^^^ 
is  tolerated  by  the  law.  In  re  Haxas  (D. 
O.)  242  F.  739. 

7. Amendment.— Though  tbe  dec- 
laration of  intention  of  one  ee eking 
naturalization  is  not  filed  with  the  cl«" 
of  the  District  Court  as  clerk,  never- 
theless the  declaration,  where  it  ^^^^^' 
neously  stated  the  applicant's  nationai- 
ity,  may  Ji)e  amended  on  applicationto 
the  court.  In  re  Markowite  (D.  C-)  ^^ 
F.  715. 

Declarations  of  intention  to  beco^^  ^ 
citizen,  being  confided  by  act  of  C^JJ" 
gress  to  the  custody  of  the  clerk  of.  tne 
District  Court,  are  part  of  the  reco^^^ 
of  the  court  and  may,  as  other  »"«cd 
records,  be  amended.  In  re  Sch'^'^" 
(D.  C.)  236  F,  146. 

An  alien's  declaration  of  intention  ^^ 
become  a  citizen  cannot  be  amexiaw 
merely  on  his  testimony  that  owin^  to 
his  lack  of  knowledge  of  Englisl^  '^J 
name  was  not  correctly  written.  ^^^ 
that  he  did  not  discover  the  mi&t^^^^- 
Id. 

8.  PfttitioR  for  admission  to  ei^ize"* 

ship— See   U.   S.  v.  Meyer  (C.  O.     ^) 
241  F.  305. 

9.  Minors.— Petition  for  natural- 
ization, filed  by  infant  alien,  is  void. 
In  re  Cordaro  (D.  C.)  246  F.  73£^- 

10. Signature— Under  Act    June 

29,  1906,  §  4  (Comp.  Ct.  1916,  §  4352), 
held,  in  view  of  sections  1,  2,  8,  28,  ^» 
31  (Comp.  St.  1916.  §§  963,  4364,  43^). 
that  alien,  who  made  declaration  **^'°" 
tcntion  before  section  4  became  effec- 
tive, falls  within  proviso,  and  need  not 
sign  his  application  for  admission  to 
citizenship  in  his  own  handwriting-  *° 
re  Famolaro  (D.  C.)  247  F.  596- 

it. Time    for     petition.— ^^^^"' 

this   section  aliens   who   prior    tX^^^^.^^ 
had  declared  intention  of  becomit*^  ?  ' 
izens  were  required  to  file  petiti<^°  ^ 
citizenship  within  seven  years  aft«?^    ., 
date    of   the    act,    but   not   nece^**^ 
within  seven  years  after  the   d«*^*?e.i 
tion.     U.  S.  V.  Morena,  38  S.  Ot-  *^2k 
245  U.  S.  392.  62  L.  Ed.  359,  ce^*^?^ 
questions  conformed  to  247  F.  4B^* 
0.  C.  A.  638.  jji^ 

Congress  could  limit  the  time   ^'' 
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which  aliens  who  had  declared  their 
intention  of  becoming  citizens  prior  to 
Act  June  29,  1906,  should  petition  for 
citizenship,  though  there  was  no  limi- 
tation of  time  when  the  declaration 
was  made.    Id.  , 

The  provision  requiring  petition  to  be 
filed  within  seven  years  after  the  dec- 
laration of  intention  is  to  be  strictly 
enforced  by  the  courts.  U.  S.  t.  Muel- 
ler, 246  F.  679,  158  O.  O.  A.  635. 

Where  declaration  of  intention  was 
dated  October  16,  1912,  and  petition  for 
citizenship  was  dated  October  15,  1914, 
jurisdiction  held  to  be  entertained.  In 
re  Puglisi  (D.  C.)  230  F.  188. 

Proviso  to  this  section  held  merely  to 
make  sufficient  a  declaration  of  inten- 
tion to  become  a  citizen,  filed  before 
passage  of  the  act,  and  not  to  exempt 
such  a  declaration  from  the  seven-year 
limitation  for  filing  petition.  In  re  Lee 
(D.  C.)  236  F.  987. 

This  section  as  to  time  of  filing  peti- 
tion to  become  a  citizen,  held  not  retro- 
active in  any  proper  sense  as  to  decla- 
rations of  intention  previously  filed;  sev- 
en years  from  time  the  act  became  ef- 
fective being  allowed  as  to  them.    Id. 

Under  this  section,  in  view  of  its 
piactical  construction  and  to  avoid  sub- 
jecting certificates  to  attack  under  sec- 
tion 15  (Comp.  St.  1916,  §  4374),  an  ap- 
plicant who  had  filed  a  valid  declara- 
tion under  the  old  law  can  be  naturaliz- 
ed thereunder  more  than  seven  years 
after  the  new  law  took  effect.  In  re 
ValhoflE  (D.  C.)  238  F.  405. 

Act  June  29,  1906,  limiting  time  for 
application  for  admission  to  full  citizen- 
ship, held  applicable,  though  declara- 
tion of  intention  was  filed  prior  to  the 
statute.  In  re  Bourke  (D.  C.)  243  F. 
794. 

Under  this  section,  declaration  of  in- 
tention filed  by  foreign  seaman  expires 
after  seven  years,  notwithstanding  § 
4357,  in  force  at  time  of  passage  of 
Naturalization  Act,  allows  such  a  sea- 
man, who  has  declared  his  intention,  to 
be  naturalized  on  proof  of  three  years' 
service  in  merchant  vessel  of  United 
States.  In  re  Britton  (D.  C.)  248  F. 
607. 

While  alien,  to  take  advantage  of 
declaration  of  intentipn,  must  file  his 
petition  for  naturalization  within  seven 
years,  yet  failure  to  file  petition  within 
such  period  does  not,  unless  alien 
leaves  country,  raise  presumption  that 
he  has  resumed  his  old  and  interrupted 
allegiance  to  foreign  power.  U.  S.  v. 
MitcheU  (D.  C.)  248  F.  997. 

14.  — -  Subsequent  applioations^— 
Though  petition  for  admission  to  cit- 
izenship was  rejected  on  account  of 
error  of  clerk  of  another  court,  peti- 
tioner, a  subject  of  German  Empire,  is 
not,  under  Rev.  St  §  2171  (Comp.  St. 
1916,  §  4362),  after  declaration  of  war 
with  such  empire,  entitled  to  have  his 
application  leceived  and  to  be  admitted 


to  citizenship.  In  re  Lindner  (D.  C.) 
247  F.  138. 

While  admission  to  citizenship  may  be 
denied,  if  applicant  does  not  show  that 
he  has  behaved  as  person  of  good  moral 
character  and  attached  to  principles  of 
United  States  for  more  than  five  years 
preceding  his  applicatiou,  denial  of  ap- 
plicant's petition  for  admission  to  cit- 
izenship on  ground  of  illegal  sale  of  in- 
toxicating liquor  does  not  preclude  him 
from  thereafter  reapplying  for  admis- 
sion. Gazzola  v.  Commanding  Officer  of 
Ft.  Totten,  Bayside,  Long  Island,  N.  Y. 
(D.  C.)  248  F.  1001. 

15.  — —  Certilloate  from  department 
of  commeroe  and  labors— Under  Act 
June  29,  1906,  ff  1»  4,  5,  6,  and  27 
(Comp.  St.  1916,  §^  963,  4352-4354, 
4382),  filing  by  petitioner  of  certificate 
of  Department  of  Labor,  is  a  matter 
of  substance,  and  cannot  be  dispensed 
with  by  the  court.  U.  S.  v.  Ness,  38 
8.  Ct  118,  245  U.  S.  319,  62  L.  Ed. 
321,  reversing  decree  230  F.  950,  145 
C.  C.  A.  144,  Ann.  Cas.  1917C,  41, 
which  affirmed  (D.  C.)  217  F.  169. 

Though  under  Comp.  St.  1916,  }  4370, 
government  appears  and  opposes  peti- 
tion for  failure  to  file  certificate  requir- 
ed by  this  section,  order  of  naturaliza- 
tion does  not  preclude  suit  to  cancel 
the  certificate,  under  section  4374,  post. 

Id- 
Naturalization  granted  without  filing 

certificate  of  Department  of  Labor  re- 
quired by  this  section  is  illegally  pro- 
cured, so  as  to  be  subject  to  cancella- 
tion under  section  4374,  post.    Id. 

Under  this  and  the  preceding  section 
absence  of  certificate  from  Department 
of  Commerce  and  Labor  as  to  appli- 
cant's arrival  in  the  country  held  to 
deprive  court  of  jarisdiction  to  admit 
applicant  to  citizenship.  U.  S.  v.  Ness, 
230  F.  950,  145  C,  C.  A.  144,  affirming 
decree  (D.  C.)  217  F.  169. 

Under  this  section  and  section  4374, 
post,  certificate  of  citizenship  held  not 
subject  to  cancellation  because  certifi- 
cate of  Department  of  Commerce  and 
Labor,  required  by  this  section,  was  not 
filed.    Id. 

Alien  entering  country  from  Canada 
without  usual  formalities,  and  there- 
fore unable  to  obtain  required  certifi- 
cate of  Department  of  Commerce  and 
Labor,  held  properly  admitted  to  citi- 
zenship.   Id. 

Under  Act  June  29,  1906,  §  1  (Comp. 
St.  1916,  §  963),  §  31,  and  this  sec- 
tion an  immigrant,  though  he  did  not 
file  with  his  declaration  of  intention  a 
certificate  of  landing,  but  erroneously 
stated  that  he  landed  before  the  law 
went  into  effect,  will  not,  seven  years 
afterward,  be  denied  citizenship  on 
'that  ground;  a  certificate  of  landing 
being  filed  before  application  for  final 
papers.  In  re  Titone  (D.  C.)  233  F. 
175. 

16.  — —  WitnesseSd— Under  this  and 
the   following   section,   substitution   of 
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witness  whose  affidavit  was  not  attach- 
ed to  petition  for  naturalization  in 
place  of  one  of  those  verifying  the  pe- 
tition held  to  render  the  certificate  il- 
legal and  subject  to  cancellation.  U.  S. 
V.  Gulliksen,  244  F.  727,  157  O.  C.  A. 
175. 

Under  this  section  and  sections  4353 
and  4354,  held,  that  names  of  witnesses 
on  application  for  naturalization,  sub- 
stituted for  those  verifying  the  petition, 
must  be  posted  for  90  days.  In  re  Gia- 
quinto  (D.  C.)  230  F.  1004. 

In  proceeding  under  Comp.  St.  1916, 
§  4374,  to  cancel  naturalization  cerrifi- 
cate,  respondent's  affidavits  held  to 
show  that  his  witnesses  did  not  possess 
qualifications  prescribed  by  subdivision 
2  of  this  section.  U.  S.  v.  Ginsberg 
(D.  C.)  244  F.  209,  decree  reversed 
(C.  C.  A.)  247  F.  1006. 

19.  Evidence  of  residence,  charac- 
ter, etc.p— Residence.— Whether  absences 
from  the  country  within  five  years  prior 
to  application  for  citizenship  broke  the 
continuity  of  the  alien's  residence  un- 
der subdivision  4  held  a  question  of 
fact  for  the  court  to  determine.  U.  S. 
V.  Deans,  230  F,  957,  145  C.  O.  A.  151, 
affirming  decree  In  re  Deans  (D.  C.) 
208  F.  1018. 

An  application  for  citizenship  by  an 
alien  who  resided  in  the  United  States 
for  some  years  before  removing  to 
British  Columbia,  where  he  lived  for 
21  years  before  return  must  be  denied, 
despite  the  alien's  prior  filing  of  dec- 
laration of  intention,  the  alien  not  hav- 
ing resided  in  the  United  States  for  5 
years  next  before  application.  In  re 
Brash  (D.  C.)  235  F.  1003. 

An  alien  who  after  declaring  his  in- 
tention to  become  a  citizen  returned  to 
his  native  country,  remaining  there 
for  2V^  years,  and  having  returned  to 
the  United  States,  held,  under  subdi- 
vision 4,  not  entitled  to  admission  of 
citizenship  5  years  after  his  declara- 
tion. U.  S.  V.  Griminger  (D.  C.)  238 
F.  285. 

Under  subdivision  4  requiring  an  alien 
to  have  resided  within  the  United 
States  for  five  years  immediately  pre- 
ceding his  petition  for  final  papers,  the 
term  "resided"  means  "lived."    Id. 

The  knowledge  of  witnesses  to  show 
continuous  residence  in  the  country,  for 
five  years,  of  applicant  for  naturaliza- 
tion, notwithstanding  business  trips 
abroad,  need  be  only  appropriate  to  the 
possibilities  of  the  case.  In  re  Reich- 
enburg  (D.  C.)  238  F.  859. 

That  an  alien,  after  establishing  a 
residence  in  the  country,  is  temporarily 
absent  on  business  trips  as  a  travel- 
ing salesman,  does  not  prevent  his  res- 
idence being  continuous,  necessary,  un- 
der subdivision  4,  for  naturalization. 
Id. 

Merely  temporary  absence  from  the 
United  States  or  a  state  wiU  not  pre- 
vent an  alien  who  has  actually  resided 
here  from  securing  naturalization;   but 
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the  absence  in  each  case  must  be  ex- 
amined, to  determine^  whether  it  has 
broken  the  continuity  of  the  residence, 
In  re  Cook  (D.  O.)  239  F.  782,  appe&l 
dismissed  Appeal  of  Cook,  242  F.  m, 
155  C.  C.  A.  520. 

An  alien' who  had  been  for  seTeral 
years  employed  on  a  pleasure  yacht 
belonging  to  a  citizen,  and  had  been  in 
the  United  States  occasionally  on  the 
yacht  prior  to  the  outbreak  of  tbe  war, 
but  had  never  lived  ashore  in  the  Unit- 
ed States,  and  had  never  brought  his 
family  to  this  country,  and  who  had 
not  been  in  the  country  during  the  last 
three  years,  except  to  file  a  petition 
for  naturalizatioh  and  to  attend  the 
hearing,  has  not  "resided  continuously 
within  the  United  States"  for  five 
years,  or  within  the  state  for  one  year, 
as  required  by  subdivision  4.    Id. 

Continuity  of  residence  once  establish- 
ed within  naturalization  statute,  held 
not  interrupted  by  temporary  absences 
without  intention  to  change  or  atandon 
domicile.  U.  S.  v.  Jorgenson  (D.  C.) 
241  F.  412. 

Whether  alien  has  resided  continu- 
ously in  the  United  States  for  neces- 
sary period  is  question  of  fact  de- 
pendent upon  facts  and  circumstances. 

Facts  held  to  show  that  alien,  tlough 
absent  from  United  States  in  the  Canal 
Zone,  did  not  intend  to  change  or  aban- 
don domicile  and  was  entitled  to  natu- 
ralization.   Id. 

Law  requiring  aliens  to  reside  ^th- 
in United  States  for  period  of  fi'« 
years  preceding  filing  of  pctiticm  fo" 
citizenship  is  intended  to  allow  observa- 
tion of  applicant,  etc.,  to  whom  n  o  cer- 
tificate can  be  granted  unless  he  co^' 
plies  with  residence  requirement.  In 
re  Di  Giovine  (D.  C.)  242  F.  741- 

In  proceeding- under  Comp.  St.  191^» 
§  4374,  to  cancel  naturalization  certifi- 
cate, respondent's  aflSdavits  hel4  *® 
show  that  he  did  not  possess  qualifi<*' 
tions  required  by  subdivision  4  of  this 
section.  U.  S.  v.  Ginsberg  (D.  C.>  244 
F.  209,  decree  reversed  (C.  C.  A->  247 
F.  1006. 

Subdivision  4,  contemplates  8i<tual 
and  substantial  residence  which  mnst 
be  coinci.dent  with  intent    Id. 

See,  also,  section  4360,  post,  «"« 
notes  thereunder. 

20.  — -  Moral  character  and  attach- 
ment to  principles  of  oonstitotlon^--*UD- 

der  subdivision  4,  an  alien  applying  ^^^ 
naturalization,  who  had  been  conducting 
an  immoral  resort, 'is  not  entitle<i  *** 
citizenship,  for  the  act  not  only  ^' 
quires  that  the  alien  conduct  him*^*' 
as  a  person  of  good  moral  character, 
but  that  he  be  such  in  fact.  XJ.  S-  ^' 
Leles   (D.  C.)  236  F.  784. 

Alien,   who.  had   filed   declaration  o* 
intention  more  than  seven  years  a^**' 
and   whose   petition   for   admission   to 
citizenship  was  denied  on  ground  tba 
he  illegally  sold  intoxicating  liquor,  ^ 
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still  a  declarant,  within  Selective  Draft 
Act.  Gazzola  t.  Commanding  Officer 
of  Ft.  Totten,  Bay  side,  Long  Island, 
N.  y.  (D.  C.)  248  F.  1001. 

An  application  for  citizenship  by  one 
who  within  a  year  has  pleaded  guilty  to 
a  charge  of  conspiring  to  hire  others 
to  enlist  in  the  service  of  a  foreign 
king,  in  violation  of  Criminal  Code,  § 
10  (Comp.  St.  1016,  I  10174),  and  has 
been  sentenced  to  pay  a  fine  therefor, 
although  subsequently  pardoned  by  the 
President,  will  be  denied  naturalization, 
as  not  having  fulfilled  the  statutory  re- 
quirement of  behaving  as  a  man  well 
disposed  to  the  good  order  and  happi- 
ness of  the  United  States.  In  re  Ad- 
dis (D.  C.)  252  F.  886. 

Application  for  citizenship  will  be 
denied  to  saloon  keeper  who  habitually 
violated  the  Sunday  closing  law  by 
keeping  his  saloon  open  on  Sundays  un- 
til three  months  before  he  filed  his  pe- 
tition for  naturalization  and  two  years 
before  the  hearing,  when,  being  notified 
by  the  municipal  authorities  that  they 
would  thereafter  enforce  the  law,  he 
ceased  volating  the  law,  U.  S.  v.  Ger- 
stein,  119  N.  E.  922,  284  HI.  174. 

21.  Persons  erroneously  beiiovijig 
thomseives  citizens^— Under  Act  June 
29,  1906,  I  6  (Comp.  St.  1916,  §  4354). 
and  the  amendment  of  1910  to  section 
4  as  to  naturalization  of  persons  ex- 
ercising the  rights  and  duties  of  citi- 
zens under  the  impression  that  they 
are  citizens,  held,  that  naturalization  of 
applicant  without  posting  of  notice  for 
90  days  was  discretionary  with  the 
court.  U.  S.  V.  Salomon  (D.  C.)  231 
F.  461,  decree  affirmed  231  F.  928,  146 
C.  C.  A.  124. 

Under  Act  June  25,  1910,  |  3,  amend- 
ing Act  June  29,  1906,  §  4  (Comp.  St. 
1916,  §  4352),  the  belief  of  an  appli- 
cant for  naturalization  that  he  could 
become  a  citizen  and  action  thereun- 
der must  have  continued  during  the  five 
years  preceding  May  1,  1910,  not  the 
years  preceding  the  application.  In  re 
^orecsny  (D.  C.)  238  F.  446. 

23.  Appeal.F— A  decision  denying  an 
application  for  naturalization  cannot  be 
reviewed  by  the  Circuit  Court  of  Ap- 
peals on  writ  of  error  or  on  appeal, 
there  being  no  provisions  for  such  re- 
view. Appeal  of  Cook,  242  F.  932,  155 
C  0.  A.  520,  dismissing  appeal  In  re 
Cook  (D.  C.)  239  F.  782. 

24.  Seanien,p— Under  this  section  dec- 
laration of  intention  filed  by  foreign 
seaman  expires  after  seven  years,  not- 
withstanding Rev.  St.  I  2174  (Comp. 
St.  1916,  i  4357),  in  force  at  time  of 
passage  of  Naturalization  Act,  allows 
ouch  a  seaman,  who  has  declared  his 
intention,  to  be  naturalized  on  proof  of 
three  years'  service  in  merchant  vessel 
of  United  States.  In  re  Britton  (D.  C.) 
248  F.  607. 

A  master  mariner  is  a  seaman,  with- 
in Rev.  St.  §  2174  (Comp.  St.  1916,  § 
4357),  declaring  that  every  seaman, 
being  a  foreigner,  who  declares  his  in- 


tention of  becoming  a  citizen  of  the 
United  States  in  any  court  of  compe- 
tent jurisdiction,  and  shall  have  served 
three  years  on  board  of  a  merchant 
vessel  of  the  United  States  subsequent 
to  the  declaration,  may  be  admitted 
to  citizenship,  etc.  In  re  Scott  (D.  C.) 
250  F.  647. 

25.  Alien  enemies^— See  |  4362,  post, 
and   notes    thereunder. 

As  bearing  on  the  right  to  naturalizi- 
tion,  a  person  born  in  Schleswig  after 
its  annexation  by  Prussia  is  a  German 
subject  and  an  alien  enemy,  though  of 
Swedish  and  Danish  descent.  In  re 
Jonasson  (D.  C.)  241  F.  723. 

Any  doubt  as  to  right  of  German  citi- 
zens to  naturalization  during  the  war 
will  be  construed  agaipst  admission,  in 
view  of  German  statute  authorizing 
double  citizenship.  In  re  Haas  (D.  C.) 
242  F.  739. 

Under  the  proviso  in  Naturalization 
Act  June  29,  1906,  f  4,  par.  11,  as 
added  and  amended  by  Act  May  9,  1918, 
I  1,  that  aliens  classed  therein  as  alien 
enemies  may  be  admitted  to  citizenship 
by  consent  of  the  President,  where 
such  consent  is  procured,  no  notice  of 
the  application  is  required  to  be  given 
to  the  Department  of  Labor.  In  re 
Pfleiger  (D.  C.)  254  F.  511. 

An  Alsatian,  born  before  the  cession 
of  Alsace  to  Germany,  but  who  was 
a  child  at  that  time,  and  whose  par- 
ents remained,  and  hence  became  Ger- 
man subjects,  is  not  entitled  to  admis- 
sion to  citizenship  under  subdivision  11, 
except  by  consent  of  the  President  as 
therein  provided.    Id. 

26.  Aliens  in  military  or  naval  sorv- 

Ico.— Certificate  of  furlough  granted  to 
applicant  for  citizenship  after  three 
years*  service  with  army,  pursuant  to 
Act  Aug.  24,  1912,  §  2  (8  1892,  ante), 
held  not  honorable  discharge,  within 
Rev.  St.  §  1342,  Articles  of  War.  art.  4 
(Comp.  St.  1916,  I  2313),  and  so  appli- 
cant could  not  be  admitted  to  citizen'> 
ship  under  section  2166  (Comp.  St. 
1916,  i  4355).  In  re  Markun  (D.  C.) 
232  F.  1018. 

A  citizen  of  the  Philippines  honor- 
ably discharged  from  the  navy  must 
comply  with  Naturalization  Law,  §  30 
(Act  June  29,  1906,  as  amended  [Comp. 
St.  1916,  §  4366]),  and  cannot  be  ad- 
mitted without  declaration  of  intention 
or  residence  under  Act  July  26,  1894 
(Comp.  St  1916,  §  4356),  relating  to 
admission  to  citizenship  of  aliens  hon- 
orably discharged  from  the  navy.  In 
re  Mallari  (D.  C.)  239  F.  416. 

Native  Filipino  held  an  alien  within 
Act  June  30,  1914  (Comp.  St.  1916,  § 
4356a),  as  to  naturalization  of  aliens 
without  previous  declaration  of  inten- 
tion who  have  served  an  enlistment  in 
the  navy  and  been  honorably  discharg- 
ed.   In  re  Bautista  (D.  C.)  245  F.  765. 

In  view  of  Act  March  2,  1907,  |  2 
(Cqmp.  St.  1916,  §  3959),  aliens  in 
service  of  army  or  navy,  whose  inten- 
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tion  it  is,  upon  discharge  from  service,  flict  with  oath  of  allegiance.    In  re  Nat- 

tb  return  to  their  native  countries  and  uralization    of    Aliens    in    Service  of 

remain  there  permanently,  are  not  enti-  Army  or  Navy  of  United  States  (D.  C.) 

tied  to  naturalization,  either  under  gen-  250  F.  316. 

eral  statutes  or  this  section,  for  such  Cited     without    deflnito     application, 

a  temporary  naturalization  would  Be  a  In  re  Cook  (D.  C.)  239  F.  782;  Inn 

fraud  on  the  nation,  and  clearly  in  con-  Addis  (D.  C.)  252  F.  886. 

§  4352a.  (Act  May  9,  1918,  c.  69,  §  3.)  Validation  of  certificates 
of  naturalization. 
All  certificates  of  naturalization  granted  by  courts  of  competent 
jurisdiction  prior  to  December  thirty-first,  nineteen  hundred  and 
eighteen,  upon  petitions  for  naturalization  filed  prior  to  January 
thirty-first,  nineteen  hundred  and  eighteen,  upon  declarations  of 
intention  filed  prior  to  September  twenty-seventh,  nineteen  hun- 
dred and  six,  are  hereby  declared  to  be  valid  in  so  far  as  the  dec- 
laration of  intention  is  concerned,  but  shall  not  be  by  this  Act  fur- 
ther validated  or  legalized.    (40  Stat.  548.) 

This  Hection  was  a  part  of  §  3  of  Act  May  9,  1918.  c.  69,  cited  above. 
Section  1  of  ^id  act  amended  §'4352.  Section  2  of  said  act  repealed  cer- 
tain acts.  See  ante,  §  4352,  and  notes  thereunder.  The  remainder  of  said 
section  3  amended  §§  4352.  4369,  4382,  which  see. 

§  4352aa.  (Act  May  9,  1918,  c.  69,  §  2.)     Acts  repealed. 

AH  acts  or  parts  of  acts  inconsistent  with  or  repugnant  to  the 
provisions  of  this  Act  are  hereby  repealed;  but  nothing  in  this 
Act  shall  repeal  or  in  any  way  enlarge  section  twenty-one  hundred 
and  sixty-nine  of  the  Revised  Statutes,  except  as  specified  in  the 
seventh  subdivision  of  this  Act  and  under  the  limitation  therein 
defined:  Provided,  That  for  the  purposes  of  the  prosecution  of 
all  crimes  and  offenses  against  the  naturalization  laws  of  the  United 
States  which  may  have  been  committed  prior  to  this  Act  the 
statutes  and  laws  hereby  repealed  shall  remain  in  full  force  and 
effect:  Provided  further,  That,  as  to  all  aliens  who,  prior  to  Jan- 
uary first,  nineteen  hundred,  served  in  the  Armies  of  the  United 
States  and  were  honorably  discharged  therefrom,  section  twenty- 
one  hundred  and  sixty-six  of  the  Revised  Statutes  of  the  United 
States  shall  be  and  remain  in  full  fo/ce  and  effect,  anything  in  this 
Act  to  the  contrary  notwithstanding.     (40  Stat.  547.) 

This  was  a  part  of  section  2  of  Act  May  9,  1918,  c.  69,-  40  Stat.  542.  The 
remainder  of  the  section  repealed  R.  S.  §§  2166,  2174  (§§  4355,  4357),  a  part  of 
Act  July  26,  1894,  c  165  (|  4356),  a  part  of  Act  June  30,  1914,  c.  130  (8 
4356a),  and  a  part  of  subdivision  2  of  Act  June  29,  1906,  c.  3592,  §  4,  as 
amended.  Act  June  25,  1910,  c.  401,  §  3  (§  4352).  R.  S.  §  2169,  mentioned  in 
this  section,  is  §  4358.    R.  S.  §  21G6,  mentioned  in  this  section,  was  §  4355. 

§  4353.  (Act  June  29,  1906,  c.  3592,  §  5.)     Notice  of  filing  of  peti- 
tion ;  hearing  thereon. 

Posting  of  notice  of  petition,  namM  Under    this    section    and   Comp.  St 

of  witnesses,  etc— See  U.  S.  v.  Ness,  1916.  §|  4352,  4354,  held,  that  namea 

38  S.  Ct.  118,  245  U.  S.  319,  62  U  Ed.  of  witnesses  on  application  for  natural- 

321,  reversing  decree  230  F.  950,  145  ization,  substituted  for  those  verifying 

C.   C.   A.   144,   Ann.   Cas.    1917C,  41,  the   petition,    must   be    posted  for  90 

which  affirmed  (D.  C.)  217  F.  169.  -  days.     In  re  Giaquinto  (D.  C.)  230  F. 

Under  this  and  the  preceding  section,  1004. 

substitution  of  witness  whose  affidavit  Under  Act  June  29,  1906,  $  6  (Comp. 

was   not  attached  to  the   petition   for  St.  1916,  §  4354),  and  the  amendment 

naturalization  in  place  of  one  of  those  of  1910  to  section  4,  ante,  {  4352.  a« 

verifying   the    petition   held    to    render  to  naturalization  of  persons  exercising 

the  certificate  illegal  and  subject  to  can-  the  rights  and  duties  of  citizens  under 

cellation.     U.   S.  v.   (Julliksen,  244  F.  the  impression  that  they  are  citizens, 

727,  157  C.  C.  A.  175.  held,    that   naturalization  of   applicant 
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without  postlDS  of  notice  for  90  days 
was  discretionary  with  the  court.  U. 
S.  V.  Salomon  (D.  C.)  231  F.  461,  de- 
cree affirmed  231  F.  928,  146  C.  C.  A. 
124. 

Error,  if  any,  in  naturalizing  appli- 
cant,  notice  of  whose  petition  had  not 
been  filed  for  90  days,  held  not  to  au- 


thorize  cancellation  of  certificate,  un- 
der Comp.  St.  1916,  §  4374.     Id. 

Act  June  29,  1906,  as  to  notice  of 
application  for  naturalization,  and  Rev. 
St.  §  2171  (Comp.  St.  1916,  §  4362).  as 
to  naturalization  of  alien  enemies,  must 
be  construed  together.  In  re  Duus  (D. 
C.)  245  F.  813. 


§  4354.  (Act  June  29,  1906,  c.  3592,  §  6.)     Time  for  filing  petition 
and  for  final  action ;   change  of  name. 


Amendment8.F— A  court  held  without 
authority  to  subsequently  amend  its 
record  in  a  naturalization  proceeding, 
by  changing  the  name  under  which  the 
alien  was  naturalized,  where  there  was 
neither  accident  nor  mistake.  In  re- 
Holland   (D.  C.)  237  F.  735. 

Time  for  final  action  on  potitlon^- 

See  U.  S.  V.  Ness,  38  S.  Ct.  118,  245  U. 
S.  319,  62  L.  Ed.  321,  reversing  de- 
cree 230  F.  950,  145  C.  C.  A.  144,  Ann. 
Cas.  1917C,  41,  which  affirmed  (D.  C.) 
217  F.  169. 

Under  this  section  and  sections  4352 
and  4362,  held,  that  the  application  is 
complete  when  the  petition  is  filed,  and 
the  tim&  of  filing  the  petition  is  the 
"time  of  his  application,"  and  that  a 
German  subject  filing  his  petition  in 
January,  1917,  was  entitled  to  natural- 
ization, though  the  hearing  was  not 
had  until  April  6th,  at  which  time  a 
state  of  war  existed.  U.  S.  t.  Meyer 
(C.  C.  A.)  241  F.  305. 

Under  this  section  and  sections  4352 
and  4353,  held,  that  names  of  witness- 
es on  application  for  naturalization, 
substituted  for  those  verifying  the  peti- 
tion, must  be  posted  for  90  days.  In 
re  Giaquinto  (D.  C.)  230  F.  1004. 

Under  Act  June  29,  1906,  |  6,  and 
the  amendment  of  1910,  to  section  4,  as 
to  naturalization  of  persons  exercis- 
ing the  rights  and  duties  of  citizens  un- 
der the  impression  that  they  are  citi- 
zens, held,  that  naturalization  of  appli- 
cant without  posting  of  notice  for  90 


days  was  discretionary  with  the  court. 
U.  S.  V.  Salomon  (D.  C.)  231  F.  461, 
decree  affirmed  231  F.  928,  146  G.  G. 
A.  124. 

See,  also,  §  4352,  subd.  11,  ante,  and 
f  4362,  post,  and  notes  thereunder. 

Cancellation  of  certificatOd— An  affida- 
vit for  cancellation  of  a  certificate  of 
citizenship,  under  Gomp.  St.  1916,  f 
4374,  which  merely  shows  that  the  cer- 
tificate was  granted  the  same  day  the 
petition  was  filed,  contrary  to  this  sec- 
tion, is  insufficient.  U.  S.  v.  Salomon, 
231  F.  928,  146  G.  G.  A.  124,  affirming 
decree  (D.  C.)  231  F.  461. 

Where  respondent,  a  native  of  Ger- 
many, was  admitted  to  citizenship  un- 
der Rev.  St.  §  2165,  proof  that,  when 
the  United  States  and  Germany  engaged 
in.  war,  many  years  iater,  respondent 
desired  a  German  success,  and  recog- 
nized allegiance  to  Germany  superior 
to  that  due  the  United  States,  warrants 
cancellation  of  his  certificate  of  citizen- 
ship, on  ground  that  it  was  procured  by 
fraud,  in  that  his  oath  to  renounce  al- 
legiance to  any  foreign  sovereignty 
was  false.     U.  S.  v.  Wursterbarth  (D. 

G.)  249  F.  908. 

A  petition  for  cancellation  of  the 
certificate  of  citizenship  of  a  former 
German  subject,  on  the  ground  that  he 
made  a  false  oath  of  allegianoe,  and  of 
renunciation  of  all  allegiance  to  Ger- 
many and  the  German  emperor,  held 
sufficient  on  motion  to  dismiss.  U.  S. 
V.  Darmer   (D.  C.)  249  F.  989. 


§  4355.  (R.  S.  §  2166.)     [Repealed.] 

This  section,  relating  to  the  naturalization  of  aliens  honorably  dischargea 
from  the  military  service  of  the  United  States,  was  repealed  by  Act  May 
9,  1918,  c.  69,  §  2.    See  ante,  §§  4352,  4352a,  and  notes  thereunder. 

Cited    without    definite    application, 
Ex  parte  Dostal  (D.  G.)  243  F.  664. 

§  4356.  [Repealed.] 

This  section,  relating  to  the  naturalization  of  aliens  honorably  discharged 
from  service  in  the  Navy  or  the  Marine  Corps  of  the  United  States,  was  re- 
pealed by  Act  May  9,  1918,  c.  69,  §  2.  See  ante,  §§  4352,  4352a,  and  notes 
thereunder. 

Cited     without    definite    application, 
In  re  Bautista  (D.  C.)  245  F.  765. 

§  4356a.  [Repealed.] 

This  section,  relating  to  the  naturalization  of  aliens  honorably  discharged 
from  service  In  the  Navy  or  Murine  Corps  or  in  the  Revenue-Cutter  Service, 
was  repealed  by  Act  May  9,  1918,  c.  69,  §  2.  See  ante,  §§  4352,  4352a,  and 
notes  thereunder. 
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§  4357.  (R.  S.  §  2174.)     [Repealed.] 

This  section,  relating  to  the  naturalization  of  alien  seamen,  was  repealed 
by  Act  May  9,  1918,  c.  69,  §  2.  See  ante,  §f  4352.  4352a,  and  notes  there- 
under. 

Cited    without    deflnitp    application, 
In  re  Cook  (D.  C.)  239  F.  782. 

§  4358.  (R.  S.  §  2169,  as  amended.  Act  Feb.  18,  1875,  c.  80,  §  1.) 
Aliens  of  African  nativity  and  descent. 

Act  May  9,  1918,  c.  69,  %  2,  provides  that  nothing  in  said  act  shall  repeal 
or  in  any  way  enlarge  this  section  except  as  specified  in  the  seventh  subdivi- 
sion of  S  1  thereof,  under  the  limitations  therein  defined.  See  ante,  §§  4352, 
4352a,  and  notes  thereunder. 

Notes  of  Deolslons 


I.  In  gonerald— Under  Comp.  St. 
1916,  §  4366,  and  despite  this  section 
which  was  part  of  Naturalization  Act 
of  1870,  as  amended  in  1875,  persons 
not  citizens  owing  permanent  allegiance 
to  United  States  may  become  citizens 
pursuant  to  section  4.366  on  becoming 
residents  of  organized  territory,  though 
they  be  not  white  persons,  nor  of  Afri- 
can nativity  or  descent.  In  re  Mallari 
(D.  C.)  239  F.  416. 

Though  Comp.  St.  1916,  §  4366,  pro- 
vides that  the  applicable  provisions  of 
the  naturalization  laws  shaU  apply  to 
and  be  held  to  authorize  the  admission 
to  citizenship  of  "all  persons,"  not 
citizens,  who  owe  permanent  allegiance 
to  the  United  States  and  become  resi- 
dents of  any  state  or  organized  terri- 
tory, it  is  limited  by  this  section,  and 
Act  May  6,  1882,  c.  126,  |  14,  22  Stat. 
61  (Comp.  St.  1916,  §  4359),  restricting 
naturalization  to  free  white  persons 
and  persons  of  African  nativity  or 
descent,    these   being   "applicable   pro- 


visions of  the  naturalization  laws."   In 
re  Rallos  (D.  C.)  241  F.  686. 

3.  Free  wliite  persons^— The  son  of 
a  Filipino  mother  and  a  father  who 
was  half  Filipino  and  half  Spanish  is 
not  a  white  person,  and  is  not  entitled 
to  naturalization.  In  re  Lampitoe  (D. 
C.)  232  F.  382. 

6.  — —  HInduv— In  ▼iew  of  historical 
significance  of  term^  and  its  subsequent 
development,  member  of  Hindu  race 
cannot  be  admitted  to  citizenship  on- 
der  statute  which  from  1790  to  1875 
without  change  has  provided  for  natu- 
ralization of  free  white  persons;  term 
"white  person"  as  used  in  statute  not 
necessarily  including  all  Caucasians. 
In  re  Sadar  Bhagwab  Singh  (D.  C.) 
246   F.   496. 

8.  —  Malays.  —  Native  Filipino 
of  the  Malay  race  held  entitled  to  be 
naturalized  .under  Naturalization  Act 
June  29,  19b6,  §  30  (Comp.  St  1916, 
I  4366),  notwithstanding  this  section. 
In  re  Bautista  (D.  C.)  245  F.  765. 


§  4359.  (Act  May  6,  1882,  c.  126,  §  14.)     Chinese  not  to  be  natural- 
ized. 

Cited    without    definite    applieation, 

In  re  Rallos  (D.  O.)  241  F.  686. 


§  4360.  (R.  S.  §  2170.)     Residence 

See  I  4352,  subd.  4,  and  notes  un- 
der   that   section. 

Nature  and  purpose  of  residence  re- 
quired^—The  requirement  of  naturali- 
zation laws  that  the  applicant  shall 
have  resided  continuously  in  the  Unit- 
ed States  for  the  prescribed  time 
means  only  that  he  has  maintained  a 
bona  fide  residence  and  domicile  here. 
U.  S.  v.  Shanahan  (D.  C.)  232  F.  169. 

Law  requiring  aliens  to  resides  with- 
in United  States  for  period  of  five 
years  preceding  filing  of  petition  for 
citizenship  is  intended  to  allow  observa- 
tion of  applicant,  etc.,  to  whom  no  cer- 
tificate can  be  granted  unless  he  com- 
plies with  residence  requirement.  In 
re  Di  Giovine  (D.  C.)  242  F.  741. 

Effect   of   absence   during    periods— 

Where  an  alien  left  the  United  States, 
and  was  away  over  two  years,  he  is 
not,  under  this  section,  and  in  view  of 
Act  March  26,  1790,  Act  Jan.  29,  1795, 
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of  five  years  in  United  States. 

Act  AprU  14,  1802,  Act  March  3, 1813, 
and  Act  June  26,  1848,  entitled  to 
naturalization  upon  his  return,  having 
been  without  the  United  States  for 
practically  half  of  the  five-year  period. 
U.  S.  V.  Mulvey,  232  F.  513,  146  C. 
C.  A.  471. 

Temporary  absenoow— Under  this  sec- 
tion held,  that  an  alien's  temporary 
absence  from  the  United  States  during 
the  five-year  period  will  not  necessarily 
preclude  naturalization.  U.  S.  v.  Mul- 
vey, 232  F.  513,  146  C.  C.  A.  471. 

Service  on  foreign  vessels— Time 
served  aboard  vessel  of  foreign  reg- 
istry, flying  foreign  flag  cannot  be  con- 
sidered in  making  up  five  years'  con- 
tinuous residence  in  United  States  for 
naturalization,  though  applicant  spent 
eight  weeks  a  year  ashore;  his  wife 
not  being  in  country.  In  re  WiUis 
(Sup.)  169  N.  y.  S.  261,  102  Misc.  Bep. 
447. 
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§  4362.  (R.  S.  §  2171.)     [Repealed.] 

TbU  section,  prohibiting  the  naturalization  of  alien  enemies,  was  repealed 
by  Act  May  9,  1918,  c.  09,  §  2.  See  ante,  |{  4352,  4352a,  and  notes  there- 
under. 

Notes  of  Decisions 


Statute     construed     and     appiiedi^-^ 

See  U.  S.  V.  Meyer  (C.  0.  A.)  241  F. 
305;  In  re  Jonasson  (D.  G.)  241  F. 
723;  In  re  Kreuter  (D.  C.)  241  F.. 
985;  In  re  Nannanga  (D.  C.)  242  F. 
737;  In  re  Haas  (D.  C.)  242  F.  739; 
In  re  Naturalization  of  Subjects  of 
Germany  (D.  C.)  242  F.  971;  Ex  parte 


Borchardt  (D.  C.)  242  F.  1006;  In  re 
Duus  (D.  C.)  245  F.  813;  In  re  Lind- 
ner (D.  C.)  247  F.  138;  U.  S.  v.  Kamm 
(D.  C.)  247  F.  968;  In  re  Weisz  (D. 
C.)  250  F.  1008;  State  v.  Covell  (Kan.) 
175  P.  989;  In  re  Meyer  (Sup.)  166  N. 
y.  S.  505,  100  Misc.  Rep.  587. 


§  4364.  (Act  June  2d,  1906,  c.  3592,  §  8.)     Persons  not  speaking 
English  not  to  be  naturalized. 

Cited    without    definite    applloation, 

In  re  Famolaro  (D.  C.)  247  F.  596. 


§  4366.  (Act  June  29,  1906,  c.  3592 
owe  permanent  allegiance  to 

Persons  entitled'.^— Under  this  section, 
and  despite  Rev.  St.  §  2169  (Comp.  St. 
1916,  §  4358),  which  was  part  of  Nat- 
uralization Act  of  1870,  as  amended  in 
1875,  persons  not  citizens  owing  per- 
manent allegiance  to  United  States  may 
become  citizens  pursuant  to  section 
30  on  becoming  residents  of  organized 
territory,  though  they  be  not  white  per- 
sons, nor  of  African  nativity  or  descent. 
In  re  MaUari  (D.  C.)  239  F.  416. 

A  citizen  of  the  Philippines  honorably 
discharged  from  the  navy  must  comply 
with  this  section,  and  cannot  be  ad- 
mitted without  declaration  of  intention 
or  residence  under  Act  July  26,  1894, 
relating  to  admission  to  citizenship  of 


,  §  30.)     Persons  not  citizens  who 
United  States. 

aliens  honorably  discharged  from  the 
navy.     Id. 

This  section  is  limited  by  sections 
4358,  4359,  restricting  naturalization 
to  free  white  persons  and  persons  of 
African  nativity  or  descent,  these  be- 
ing "applicable  provisions  of  the  nat- 
uralization laws."  In  re  Rallos  (D.  G.) 
241  F.  686. 

Native  Filipino  of  the  Malay  race  held 
entitled  to  be  naturalized  under  thin 
section,  notwithstanding  Rev.  St  | 
2169  (Comp.  St.  1916.  §  4358).  In  re 
Bautista  (D.  C.)  245  F.  765. 

Unnaturalized  aliens  residing  in  Phil- 
ippine Islands  at  date  of  treaty  of  De- 
cember 10,  1898,  held  not  entitled  to 
be  naturalized  under  this  section.    Id. 


§  4367.   (R.  S.  §  2172.)     Citizenship  of  children  of  naturalized  per- 
sons. 


Naturalization  of  parents  during  min« 
ority  of  children  dwelling  In  United 
States.— On  naturalization  of  a  foreign 
subject,  an  infant  child  of  such  subject, 
though  it  was  born  in  a  foreign  country, 
becomes  a  citizen  of  the  United  States. 
Delaware,  L.  &  W.  R.  Co.  v.  Petrowsky 
(C.  C.  A.)  250  F.  554. 

On  habeas  corpus  to  obtain  discharge 
from  compulsory  military  service,  on 
ground  that  relator  was  enemy  alien, 
evidence  held  to  support  finding  by  lo- 
cal and  district  draft  boards  that  re- 
lator, by  reason  of  naturalization  of 
his  father,  had  become  citizen,  and 
hence  question  cannot  be  reviewed.  U. 
S.  V.  Kinkead  (D.  C.)  248  F.  141,  order 
affirmed  250  F.  692,  162  C.  C.  A.  654. 

Under  this  section,  where  alien  fa- 
ther, on  naturalization,  omitted  name  of 
minor  child  residing  in  United  States 
from  his  papers,  such  child,  though  his 
name  did  not  appear  on  certificate,  be- 
came citizen,  for  omission  of  his  name 
did  not  affect  validity  of  his  father's 
naturalization.  In  re  Hennig  (D.  O.) 
248  F.  990. 

Stjpp.U.S.Comp.'19— 63 


Where  alien  fat]^er,  on  naturaliza- 
tion, omitted  name  of  minor  child,  and 
such  child  became  citizen  under  this 
section,  additional  papers  showing  ex- 
istence of  child  can  thereafter  be  order- 
ed filed,  and  new  certificate  of  naturali- 
zation, showing  true  facts,  issued  on 
surrender  of  old.     Id. 

Children  reaching  majority  before 
naturalization  of  parent.— Under  this 
section,  the  foreign- born  son  of  foreign- 
bom  father,  who  had  reached  his  ma- 
jority before  his  father  was  naturalized, 
did  not  become  a  citizen  through  his 
father.  In  re  Slobody  (Sup.)  173  N.  Y. 
S.  514. 

Adopted  children.— Adoption  by  citi- 
zen of  United  States  of  minor  child 
born  in  Italy,  whose  father  had  never 
been  naturalized,  did  not  naturalize 
child.  Powers  v.  Harten  (Iowa)  167 
N.  W.  693. 

Cited  without  definite  application, 
U.  S.  V.  Meyer  (0.  O.  A.)  241  F.  306. 
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§  4368.  (Act  June  29,  1906,  c.  3592,  §  9.)     Final  hearing  on  peti- 
tion;   record  of  final  order. 


Valldlty^See  U.  S.  v.  Ginsberg  (D. 
C.)  244  h\  209. 

'Hearing  In  open  courts— Final  hear- 
ing of  petition  for  naturalization  is  not 
had  in  open  court  as  required  by  this 
Fection,  where  finally  held  in  chambers 
adjoining  the  courtroom  on  a  subse- 
quent day.  U.  S.  v.  Ginsberg,  37  S.  Ct. 
422,  243  U.  S.  472,  61  L.  Ed.  853. 

Proceeding  for  naturalization  in 
judge's  chambers  adjoining  courtroom 
on  due  notice  held  to  sufficiently  com- 
ply with  this  section  and  Gomp.  St. 
191G,  §  4370,  providing  that  United 
States  shall  have  right  to  appear.  U. 
S.  V.  Ginsberg  (D.  C.)  244  F.  209,  de- 
cree reversed  (C.  C.  A.)  247  F.  1006. 

Examination  of  witnesses^— Under 
this  section  a  state  court  hearing  peti- 
tion for  naturalization  cannot  appoint 
its  stenographer  a  commissioner  to  take 
depositions  of  absent  witnesses  as  to 
applicant's  good  character;  the  pro- 
ceeding not  falling  within  exception  of 
this  section.  U.  S.  v.  Leles  (D.  G.)  236 
F.  784. 

Where  state  court,  hearing  applica- 
tion for  naturalization,  accepted  depo- 
sitions of  witnesses  as  to  applicant's 
good  moral  character,  contrary  to  this 
section,  testimony  by  judge  that  he 
did  not  <ion8ider  such  evidence  in  mak- 
ing his  finding  as  to  applicant's  char- 
acter would  not  cure  error.    Id. 

Though  agent  of  Naturalization  Bu- 
reau appeared  and  questioned  witnesses 
pursuant  to  this  section,  held,  that  the 
government  did  not  have  its  day  in 
court,  and  was  not  precluded  from  sub- 
sequently attacking  the  certificate  of 
naturalization.     Id. 


Judgment  or  order.— An  order  of  nat- 
uralization cannot  be  treated  as  a  judg- 
ment precluding  the  government  from 
questioning  it  under  Gomp.  St  1916,  { 
4374,  because  under  section  4370  the 
government  can  appear  in  opposition. 
U.  S.  V.  Mulvey,  232  F.  513,  14G  C.  a 
A.  471. 

Denial  of  a  petition  for  naturalization 
on  the  ground  that  applicant  was  not « 
person  of  good  moral  character,  being 
a  "case"  within  Const,  art.  3,  |  2,  held 
an  adjudication  of  that  fact,  which  bar- 
red a  second  application  within  fi^« 
years  thereafter.  In  re  Hartman  (P< 
G.)  232  F.  797. 

Record.— The    best,  evidence    of 

naturalization  of  an  alien  is  the  orig- 
inal papers  or  certified  copies  of  the 
record.  State  v.  Ghamberlin  (Iowa) 
163  N.  W.  428. 

Modification      or      correotlop^ 

While  order  admitting  person  to  citi- 
zenship is  treated  as  judgment,  ^^^ 
cannot  be  subsequently  changed  ^  o' 
amended  at  later  term,  purely  clerical 
mistakes  can  be  corrected,  hence  addi- 
tional paper  may  be  ordered  filed  to 
show  correct  age  of  alien,  misstated  ui 
his  declaration  of  intention  and  peti- 
Uon.    In  re  Hennig  (D.  G.)  248  F.  990. 

Cdiatoral      attack.— The      state 

courts  must  assume  the  validity  of  »**" 
uralization  proceedings  when  attacked 
only  collaterally  at  a  date  some  years 
after  they  were  had.  In  re  Mesa's  Es- 
tate (Sup.)  159  N.  Y.  S.  59,  172  App. 
Div.  467. 

Cited    without    definite    application, 
U.  S.  v,  GuUiksen  (G.  G.  A.)  244  F.  727. 


§  4369.  (Act  June  29,  1906»  c.  3592,  §  10,  as  amended,  Act  May  9, 
1918,  c.  69,  §  3.)     Evidence  of  residence. 
In  case  the  petitioner  has  not  resided  in  the  State,  Territory,  or 
the  District  of  Columbia  for  a  period  of  five  years  continuously  and 
immediately  preceding  the  filing  of  his  petition  he  may  establish 
by  two  witnesses,  both  in  his  petition  and  at  the  hearing,  the  time 
of  his  residence  within  the  State,  provided  that  it  has  been  fo^ 
more  than  one  year,  and  the  remaining  portion  of  his  five  years 
residence   within   the   United   States   required   by  law   to  be  es- 
tablished may  be  proved  by  the  depositions  of  two  or  more  ^^}'' 
nesses  who  are  citizens  of  the  United  States,  upon  notice  to  ^^ 
Bureau  of  Immigration  and  Naturalization  and  the  United  St^^!^ 
attorney  for  the  district  in  which  said  witnesses  may  reside-      ^ 
Stat.  599.    40  Stat.  548.) 

This  section  was  amended  by  Act  May  9,  1918,  c.  69,  §  3,  cited  abavc*^^ 
changing  the  word   "district,"   wherever  it  appeared  therein,  to  read    "' 
District  of  Columbia."     See  ante,  §  4352a,  and  note  thereunder,  .^^ 

The  requirement  of  this  section  of  notice  to  take  depositions  to  the   ^^'L 
ed  States  attorneys  was  repealed  by  Act  May  9,  1918,  c.  69,  f  1.     Sec   *** 
§  4352,  and  notes  thereunder. 

Notes  of  Deeisiona 

Sufficiency  of  evidenoe  of  residence.—      held  sufficient  to  sustain  finding  o^  ^ 
On  application  for  citizenship,  evidence      plicant*s     residence    and    good    ^^ 
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character  for  the  whole  of  the  five  230  F.  957,  145  C.  G.  A.  151,  affirming 
years  preceding  the  filing  of  the  peti-  ^ecree  In  re  Deans  (D.  G.)  208  F.  1018. 
tion  under  this  section.    U.  S.  t.  Deans, 


§  4370.  (Act  June  29,  1906,  c.  3592,  §  11.)     Appearance  by  United 
States  and  proceedings  in  opposition. 

notice  held  to  sufficiently  comply  with 
this  section,  providing  that  United 
States  shall  have  right  to  appear.     U. 


Appearance  in  generals— An  order  of 
naturalization  cannot  be  treated  as  a 
judgment  precluding  the  government 
from  questioning  it  under  Comp.  St. 
1916,  $  4374,  because  under  this  section 
the  government  can  appear  in  opposi- 
tion. U.  S.  v.  Mulvey,  232  F,  513,  146 
C.  C.  A.  471. 

Where,  in  a  naturalization  proceed- 
ing, a  representative  of  the  Bureau  of 
Naturalization  presents  to  the  District 
Court  personal  history' of  applicant,  he 
should  not  be  considered  as  represent- 
ing the  government  adversely  to  the 
applicant.    Id. 

Proceedings    in    Judge's   chambers.-— 

Proceeding  for  naturalization  in  judge's 
chambers  adjoining  courtroom  on  due 


S.  v.  Ginsberg  (D.  C.)  244  F.  209,  de- 
cree reversed  (C.  C.  A.)  247  F.  1006. 

Effect  as  to  cancellation  of  certlfl- 

cate.-— Though,  under  this  section,  gov- 
ernment appears  and  opposes  petition 
for  failure  to  file  certificate  required 
by  section  4352,  ante,  order  of  natu- 
ralization does  not  preclude  suit  to  can- 
cel the  certificate  under  section  4374, 
post.  U.  S.  V.  Ness,  38  S.  Ct.  118,  246 
U.  S.  319,  62  L.  Ed.  321,  reversing  de- 
cree 230  F.  950,  145  C.  C.  A.  144,  Ann. 
Gas.  19170,  41,  which  affirmed  (D.  G.) 
217  F.  169. 


§  4371.   (Act  June  29,  1906,  c.  3592,  §  12.)     Duties  of  clerks  of 
courts. 


Charge  for  triplicate  copies  of  decla- 
rations.—Gharge  by  clerk  of  District 
Gourt  for  triplicate  copies  of  declara- 
tions of  intent  for  naturalization  is  not 
authorized  by  Gomp.  St.  1916,  |  1383, 
as,  if  authorized  by  this  section,  it 
would  be  forbidden  by  section  4377,  the 

§  4372.  (Act  June  29,  1906,  c.  3592 
1910,  c.  401,  §  1.)  Fees. 

Fees  of  clert(^— Gharge  by  clerk  of 
District  Gourt  for  triplicate  copies  of 
declarations  of  intent  for  naturalization 
is  not  authorized  by  Gomp.  St.  1916,  § 
1383,  as,  if  authorized  by  section  4371, 
it  would  be  forbidden  by  section  4377, 
the  services  not  having  been  included 
in  fees  named  in  this  section,  and,  if 
the  duty  arose  under  section  4371,  pro- 
hibition of  section  4377,  would  be  ap- 
pUcable.  Gross  v.  U.  S.,  37  S.  Gt.  5, 
242  U.  S.  4,  61  L.  Ed.  114. 

Under  this  section  and  section  5394, 
.held,  that  the  clerk  of  the  Gircuit 
Gourt.  during  the  last  half  year,  which 
the  office  existed,  could  not  retain  more 
than  $1,500  of  fees  received  in  natural- 
ization cases,  though  one-half  of  the 
fees  exceeded  that  sum.  Robb  v.  U.  S., 
233  F.  525,  147  G.  G.  A.  411. 

Under  Gomp.  St.  1916,  §  5394,  and 
this  section,  a  clerk  of  a  court  is  not 
entitled  to  the  full  maximum  sum  al- 
lowed for  fees  collected  in  naturaliza- 
tion proceedings  in  any  one  fiscal  year 
received    during    six    months    of    such 


services  not  having  been  included  in 
fees  named  in  section  4372,  and,  if  the 
duty  arose  under  this  section,  prohibi- 
tion of  section  4377,  would  be  applica- 
ble. Gross  V.  U.  S.,  37  S.  Gt  5,  242  U. 
S.  4,  61  L.  Ed.  114. 


,  §  13,  as  amended,  Act  June  25, 

year,  but  is  only  entitled  to  retain  his 
pro  rata  share  of  said  maximum  sum 
for  the  period  during  which  said  fees 
were  collected.  Darling  v.  U.  S.,  51  Gt. 
Gl.  100. 

Under  Pol.  Gode  Gal.  |§  4152,  4232, 
4290,  4292,  and  this  section,  held,  that 
county  clerk, .  collecting  fees  in  natu- 
ralization proceedings,  could  not  retain 
them  for  his  personal  use.  Alameda 
Gounty  v.  Gook  (Gal.  App.)  162  P.  405. 

Amendment  of  Pol.  Gode  Gal.  §  4233, 
requiring  Santa  Glara  county  clerk  to 
pay  to  the  treasury  all  fees,  by  St. 
Gal.  1911,  p.  1282,  to  read  including 
fees  in  naturalization  proceedings,  held 
not  authority  for  retention  of  such  fees 
by  county  clerks  in  all  other  counties, 
in  view  of  Pol.  Gode  Gal.  §§  4152,  4232, 
4290,  4292,  and  this  section.    Id. 

This  section  leaves  the  ownership 
and  disposition  of  fees  retained  to  the 
control  of  the  state  law.  Price  v.  Erie 
Gounty,  116  N.  E.  988,  221  N.  Y.  260, 
reversing  judgment  148  N.  Y.  S.  864, 
163  App.  Div.  437. 


§  4372a.  (Act  June  12,  1917,  c.  27,  §  1.)     Fees. 

The  whole  amount  allowed  for  a  fiscal  year  to  the  clerk  of  a  court 
and  his  assistants  from  naturalization  fees  and  this  appropriation  or 
any  similar  appropriation  made  hereafter  shall  be  based  upon  and 
not  exceed  the  one-half  of  the  gross  receipts  of  said  clerk  from 
naturalization  fees  during  the  fiscal  year  immediately  preceding, 
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unless  the  naturalization  business  of  the  clerk  of  any  court  during 
the  year  shall  be  in  excess  of  the  naturalization  business  of  the  pre- 
ceding year,  in  which  event  the  amount  allowed  may  be  increased 
to  an  amount  equal  to  one-half  the  estimated  gross  receipts  of  the 
said  clerk  from  naturalization  fees  during  the  current  fiscal  year. 
(40  Stat.  171.) 

This  was  part  of  the  sundry  civil  appropriation  act  for  the  fiscal  year  1918, 
cited  above. 

§  4374.  (Act  June  29,  1906,  c.  3592,  §  15.)     Cancellation  of  certifi- 


cates. 

f.  In  general. — An  order  of  naturali- 
zation cannot  be  treated  as  a  judgment 
precluding  the  government  from  ques- 
tioning it  under  this  section,  because 
under  section  4370  the  government  can 
appear  in  opposition.  U.  S.  v.  Mulvey, 
232  F.  513,  146  C.  C.  A.  471. 

The  court  hearing  petition  to  cancel 
.a  naturalization  certificate  will  not  re- 
view the  finding  of  the  court  which 
granted  the  certificate  as  to*  the  resi- 
dence for  the  prescribed  time.  U.  S.  v. 
Shanahan  (D.  C.)  232  F.  109. 

As  the  laws  of  the  United  States  af- 
ford very  reasonable  terms  of  admis- 
sion to  citizenship,  doubts  as  to  wheth- 
er an  alien  has  performed  the  condi- 
tions precedent  required  by  statute 
should  be  resolved  in  favor  of  the  gov- 
ernment. U.  S.  V.  Griminger  (D.  O.) 
236  F.  285. 

Under  section  4352,  ante,  in  view  of 
its  practical  construction  and  to  avoid 
subjecting  certificates  to  attack  under 
this  section,  an  applicant  who  had  filed 
a  valid  declaration  under  the  old  law 
can  be  naturalized  thereunder  more 
than  seven  years  after  the  new  law 
took  effect.  In  re  Valhoff  (D.  C.)  238 
F.  405. 

3.  Certificates  fraudulently  or  Illegal- 
ly procured. — A  certificate  may  be  can- 
celed under  this  section,  where  peti- 
tioner was  not  qualified  by  residence 
and  the  judge  hearing  the  petition  mis- 
applied the  law  and  the  facts.  U.  S. 
V.  Ginsberg.  37  S.  Ct.  422,  243  U.  S. 
472,  61  L.  Ed.  853. 

Naturalization  granted  without  filing 
certificate  of  Department  of  Labor  re- 
quired by  section  4252,  ante,  is  illegally 
procured  so  as  to  be  subject  to  cancel- 
lation under  this  section.  U.  S.  v. 
Ness,  38  S.  Ct.  118,  245  U.  S,  319,  62 
L.  Ed.  321,  reversing  decree  230  F. 
950,  145  C.  C.  A.  144,  Ann.  Cas.  1917G, 
41,  which  affirmed  (D.  C.)  217  F.  169. 

Under  this  section  and  section  4352, 
ante,  certificate  of  citizenship  held  not 
subject  to  cancellation  because  certifi- 
cate of  Department  of  Commerce  and 
Labor,  required  by  section  4352,  yiras 
not  filed.  U.  S.  v.  Ness,  230  F.  950, 
145  C.  C.  A.  144,  affirming  decree  (D. 
C.)  217  F.  169. 

Error,  if  any,  in  naturalizing  appli- 
cant, notice  of  whose  petition  had  not 
been  filed  for  90  days,  held  not  to  au- 
thorize cancellation  of  certificate,  under 
this  section.     U.  S.  v.  Salomon  (D.  C.) 
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231  F.  461,  decree  affirmed  (C.  C.  A.) 
231  F.  928,  146  0.  0.  A.  124. 

Where  applicant  was  not  entitled  to 
naturalization,  issuance  of  certificate 
was  illegal  and  may  be  attacked  by  dis- 
trict attorney  under  this  section.  U. 
S.  V.  Mulvey,  232  F.  513,  146  C.  C.  A. 
471. 

Under  sections  4352,  4353,  ante,  sub- 
stitution of  witness  whose  affidavit  was 
not  attached  to  petition  for  naturaliM- 
tion  in  place  of  one  of  those  verifying 
the  petition  held  to  render  the  certifi- 
cate illegal  and  subject  to  cancellation. 
U.  S.  V.  GuUiksen,  244  F.  727,  157  C. 
C.  A.  175. 

Certificate  of  naturalization,  issued 
to  alien,  who  made  declaration  of  in- 
tention prior  to  Act  June  29,  1906,  on 
petition  filed  more  than  seven  years 
after  the  act  was  passed,  held  subject 
to  cancellation.  U.  S.  v.  Morena,  247 
F.  484,  159  C.  C.  A.  538,  conforming 
to  certified  questions  38  S.  Ct.  151,  245 
U.  S.  392,  62  L.  Ed.  359. 

A  naturalization  certificate  can  be 
canceled,  because  illegally  procured, 
where  any  of  the  jurisdictional  facts 
necessary  to  the  granting  of  the  cer- 
tificate are  absent  from  the  record. 
U.  S.  V.  Shanahan  (D.  C.)  232  F.  169. 

Under  this  section,  certificate  of  an 
alien  who  had  not  resided  in  the  Unit- 
ed States  for  5  years  before  final  ap- 
plication may  be  attacked,  though  he 
made  a  complete  disclosure  to  the 
court  granting  the  certificate.  TJ.  S.  v. 
Griminger  (D.  C.)  236  F.  285. 

Irregularities  or  errors  of  law  or  fact 
do  not  authorize  cancellation  of  certifi- 
cate if  applicant  was  on  facts  entitled 
thereto.  U.  S.  v.  Jorgenson  (0.  C.) 
241  F.  412. 

Certificate  of  naturalization  is  not 
subject  to  cancellation  because  appli- 
cant, in  his  declaration  of  intention 
and  petition,  misstated  year  of  his 
birth;  there  being  nothing  to  indicate 
that  such  misstatement  was  intended 
as  willful  misstatement  of  material 
fact.    In  re  Hennig  (D.  C.)  248  F-  ^^ 

Where  respondent,  a  native  of  Ger- 
many, was  admitted  to  citizenship  under 
Rev.  St.  §  2165,  proof  that,  when  the 
United  States  and  Germany  enga?^ 
in  war,  many  years  later,  respondent 
desired  a  German  success,  and  recog- 
nized allegiance  to  Germany  sup^^'^'' 
to  that  due  the  United  States,  ^^^r- 
rants  cancellation  of  his  certificate  of 
citizenship,  on  ground  that  it  was  pro- 
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cored  by  fraud,  in  that  his  oath  to  re- 
nounce allegiance  to  any  foreign  sov* 
ereignty  was  false.  U.  S.  v.  Wurster- 
barth  (D.  G.)  249  F.  908. 

6.  Nature  of  prooeedlng^— Proceeding 
to  cancel  certificate  under  this  section 
held  a  suit  in  equity  in  which  decision 
must  not  be  reversed,  except  for  obvi- 
ous error  of  law  or  serious  mistake  of 
fact.  U.  S.  V.  Ness,  230  F.  950,  145  C. 
C.  A.  144,  affirming  decree  (D.  C.)  217 
F.  169. 

7.  Right   to    Institute   proceed  I  ngs^p^ 

Though  under  Comp.  St.  1916,  f  4370, 
government  appears  and  opposes  peti- 
tion for  failure  to  file  certificate  re- 
quired by  section  4352,  ante,  order  of 
naturalization  does  not  preclude  suit  to 
csincel  the  certificate  under  this  section. 
U.  S.  V.  Ness,  38  S.  Ot.  118,  245  U.  S. 
319,  62  L.  Ed.  321,  reversing  decree  230 
F.  950,  145  C.  C.  A.  144,  Ann.  Gas. 
1917C,  41,  which  affirmed  (D.  G.)  217 
F.  169. 

8.  Jurisdiction^^As  state  court  issu- 
ing certificate  of  naturalisation  receiv- 
ed its  authority  from  Act  June  29, 
1906  (Gomp.  St.  1916,  §  4351,  ante), 
a  certificate  issued  by  such  state  court 
may  be  attacked  in  federal  court  on 
ground  that  requirements  of  residence 
had  not  been  met,  and  attack  cannot  be 
defeated  because  of  exclusive  jurisdic- 
tion of  state  court.  Ui  S.  v.  Grim- 
inger  (D.  G.)  236  F.  285. 

Under  this  section,  federal  District 
Gourt  has  jurisdiction  of  proceeding  to 
cancel  certificate  of  naturalization  is- 
sued by  state  Circuit  Gourt  on  ground 
that  state  court  was  without  authority, 
under  Rev.  St.  §  2171  (Comp.  St.  1916, 
f  4362),  to  admit  alien  to  citizenship, 
because  be  was  enemy  alien  and  state 
of  war  had  been  declared  between 
United  States  and  the  government  of 
which  he  was  a  subject,  before  hearing 
on  petition.  U.  S.  v.  Kamm  (D.  G.) 
247  F.  968. 

10.  Affidavits— An  affidavit  for  cancel- 
lation of  a  certificate,  of  citizenship,  un- 
der this  section,  which  merely  shows 
that  the  certificate  was  granted  the 
same  day  the  petition  was  filed,  con- 
trary to  section  4354,  is  insufiicient. 
U.  S.  V.  Salomon,  231  F.  928, 146  G.  G. 


A.  124,  affirming  decree  (D.  G.)  231  F. 
461. 

12.  Pleading^— A  petition  for  cancel- 
lation of  the  certificate  of  citizenship 
of  a  former  German  subject,  on  the 
ground  that  he  made  a  false  oath  of 
allegiance,  and  of  renunciation  of  all 
allegiance  to  Germany  and  the  German 
emperor,  held  sufficient  on  motion  to 
dismiss.  U.  S.  v.  Darmej  (D.  G.)  249 
F.  989.      , 

iS.  EvidencOiF-In  proceeding  to  can- 
cel certificate  of  citizenship,  evidence 
held  to  show  that  applicant  had  not  re- 
sided in  United  States  continuously  for 
five  years  preceding  his  application. 
In  re  Di  Giovjne  (D.  G.)  242  F.  741. 

In  proceeding  under  this  section,  to 
cancel  a  certificate,  respondent's  affi- 
davits held  to  show  that  he  did  not 
possess  qualifications  required  by  sec- 
tion 4352,  subd.  4.  U.  S.  v.  Ginsberg 
(D.  G.)  244  F.  209,  decree  reversed  (C. 
C.  A.)  247  F.  1006. 

Where  respondent  to  petition  to  can- 
cel naturalization  certificate  failed  to 
deny  testimony  as  to  his  remarks,  such 
testimony  may  be  accepted  as  true, 
though  witnesses  thereto  testified  from 
their  unaided  recollection.  U.  S.  v. 
Wursterbarth  (D.  C.)  249  F.  908. 

Where  government,  in  proceeding  to 
cancel  certificate  of  citizenship,  has 
shown  that  good  faith  in  any  of  essen- 
tials is  highly  questionable,  burden  is 
on  respondent  to  dispel  doubt.    Id. 

15.  Appeal.F~Proeeeding  to  cancel 
certificate  of  citizenship  under  this  sec- 
tion, held  a  suit  in  equity  in  which  de- 
cision must  not  be  reversed,  except  for 
obvious  error  of  law  or  serious  mistake 
of  fact.  U.  S.  V.  Ness,  230  F.  950,  145 
C.  G.  A.  144,  affirming  decree  (D.  G.) 
217  F.  169. 

Where  result  would  be  same  in  any 
event,  question  whether  a  suit  to  can- 
cel a  certificate  of  naturalization  will 
lie,  or  whether  a  writ  of  error  in  nat- 
uralization proceedings  was  only 
remedy,  need  not  be  determined.  U.  S. 
V.  Smith  (D.  G.)  247  F.  131. 

Cited  without  deflnlte  application. 
Appeal  of  Gook  (G.  G.  A.)  242  F.  932; 
U.  S.  V.  Mueller  (C.  C.  A.)  246  F  679; 
U.  S.  V.  Ginsberg  (G.  G.  A.)  247  F. 
1006. 


§  4377.  (Act  June  29,  1906,  c.  3592,  §  21.)     Demand  or  receipt  by 
clerk  of  fees  or  moneys  other  than  those  specified  in  act. 


Charge  for  tripiicate  copies  of  decia- 
rationSd— Charge  by  clerk  of  court  for 
triplicate  copies  of  declarations  of  in- 
tent for  naturalization  is  not  author- 
ized by  Gomp.  St.  1916,  §  1383,  as  if 
authorized  by  section  4371,  it  would 
be  forbidden  by  this  section;  the  serv- 


ices not  having  been  included  in  fees 
named  in  section  4372,  and  if  the  duty 
arose  under  section  12,  prohibition 
of  section  4377  would  be  applicable. 
Gross  V.  U.  S.,  37  S.  Gt  5,  242  U.  S. 
4,  61  L.  Ed.  114. 


§  4379.  (Act  June  29,  1906,  c.  3592,  §  23.)  Procuring  naturaliza- 
tion illegally;  aiding  unauthorized  proceedings;  false  testi- 
mony. 

Indictment.— Under  this  'section,   in-      naturalization     proceeding     knowingly 
dictment  charging  that  defendant  in  a      gave  false  testimony  as  to  a  material 
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fact  need  not  aver  that  the  fact  was 
one  required  to  be  proven  in  such  pro- 
ceeding, that  requirement  being  applica- 
ble only  to  affidavits.  Gregorat  y.  U.  S., 
249  F.  470,  161  C.  C.  A.  428. 

An  indictment  charging  that,  in  vio- 
lation of  this  section  defendant  falsely 
testified  in  naturalization  proceedings 
that  he  had  never  operated  a  saloon, 


etc.,  held  to  sufficiently  aver  falsity  of 
defendant's  testimony.    Id. 

Under  this  section  punishing  one  who 
knowingly  gives  false  testimony  in  a 
naturalization  proceeding,  an  iadlctmeot 
alleging  that  defendant  did  unlawfully, 
willfully,  and  knowingly  give  false  tes- 
timony is  sufficient.    Id. 


§  4382.  (Act  June  29,  1^06,  c.  3592,  §  27,  as  amended.  Act  May  9, 
1918,  c.  69,  §  3.)     Forms. 
Substantially  the  following  forms  shall  be  used  in  the  proceed- 
ings to  which  they  relate : 

■Declaration  of  Intention. 

(Invalid  for  all  purposes  seven  years  after  the  date  hereof.) 

,  ss: 

I^ ^  aged years,  occupation ,  do  declare 

on  oath  (affirm)  that  my  personal  description  is:    Color j 

complexion  ,   height  ,  weight  ,  color  of  hair 


-,  color  of  eyes 


was  born  in 
I  now  reside  at 
ica  from 


on  the 


other  visible  distinctive  marks  — 
day  of ,  anno  Domini 


;  I  emigrated  to  the  United  States  of  Amer- 

—  on  the  vessel  ;   my  last  foreign  residence 

was .     It  is  my  bona  fide  intention  to  renounce  forever  all 

allegiance  and  fidelity  to  any  foreign  prince,  potentate,  state,  or 
sovereignty,  and  particularly  to ,  of  which  I  am  now  a  citi- 
zen (subject)  ;  I  arrived  at  the  (port)  of  — -,  in  the  State  (Ter- 
ritory or  the  District  of  Columbia)   of  on  or  about  the 

day  of anno  Domini ;   I  am  not  an  anarchist; 

I  am  not  a  polygamist  nor  a  believer  in  the  practice  of  polygamy; 
and  it  is  my  intention  in  good  faith  to  become  a  citizen  of  the  Unit- 
ed States  of  America  and  to  permanently  reside  therein.  So  help 
me  God. 

(Original  signature  of  declarant) 


Subscribed  and  sworn  to  (affirmed)  before  me  this 
anno  Domini . 


day  of 


[U  S.] 


(Official  character  of  attestor.) 


Petition  for  Naturalization. 


Court  of 


In  the  matter  of  the  petition  of 


to  be  admitted  as  a 


citizen  of  the  United  States  of  America. 

To  the  Court: 

The  petition  of  respectfully  shows: 

First.  My  full  name  is . 


Second.  My  place  of  residence  is  number  street, 

city  of  ,  State  (Territory  or  the  District  of  Columbia)  ^* 


Third.  My  occupation  is  - 
Fourth.  I  was  born  on  the 


day  of 


at 


bout 


Fifth.  I  emigrated  to  the  United  States  from ,  on  or  a 

the day  of ,  anno  Domini ,  and  arrived  at  the 


-,  in  the  United  States,  on  the  vessel 


port  of—         , — « ,  ^ ^  ,^w —  .  ,    . 

Sixth.  I  declared  my  intention  to  become  a  citizen  of  the  United 

States  on  the day  of at ,  in  the cc^ 

of . 
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Seventh.  I  am  —  married.    My  wife's  name  is .    She 

was  born  in and  now  resides  at .  I  have chil- 
dren, and  the  name,  date,  and  place  of  birth  and  place  of  residence 
of  each  of  said  children  is  as  follows :  :  : 


Eighth.  I  am  not  a  disbeliever  in  or  opposed  to  organized  gov- 
ernment or  a  member  of  or  affiliated  with  any  organization  or  body 
of  persons  teaching  disbelief  in  organized  government.  I  am  not  a 
polygamist  nor  a  believer  in  the  practice  of  polygamy.  I  am  at- 
tached to  the  principles  of  the  Constitution  of  the  United  States, 
and  it  is  my  intention  to  become  a  citizen  of  the  United  States 
and  to  renounce  absolutely  and  forever  all  allegiance  and  fidelity 
to  any  foreign  prince,  potentate,  state,  or  sovereignty,  and  partic- 
ularly to  ,  of  which  at  this  time  I  am  a  citizen  (or  sub- 
ject), and  it  is  my  intention  to  rejside  permanently  in  the  United 
States. 

Ninth.  I  am  able  to  speak  the  English  language. 

Tenth.  I  have  resided  continuously  in  the  United  States  of  Amer- 
ica for  a  term  of  five  years  at  least  immediately  preceding  the  date 

of  this  petition,  to  wit,  since ,  anno  Domini  ,  and  in 

the  State  (Territory  or  the  District  of  Columbia)   of  for 

one  year  at  least  next  preceding  the  date  of  -this  petition,  to  wit, 
since day  of ,  anno  Domini . 

Eleventh.  I  have  not  heretofore  made  petition  for  citizenship  to 

any  court.     (I  made  petition  for  citizenship  to  the  court 

of at ,  and  the  said  petition  was  denied  by  the  said 

court  for  the  following  reasons  and  causes,  to  wit,  , 

and  the  cause  of  such  denial  has  since  been  cured  or  removed,) 

Attached  hereto  and  made  a  part  of  this  petition  are  my  declara- 
tion of  intention  to  become  a  citizen  of  the  United  States  and  the 
certificate  from  the  Department  of  [Commerce  and]  Labor  re- 
quired by  law.  Wherefore  your  petitioner  prays  that  he  may  be 
admitted  a  citizen  of  the  United  States  of  America. 

Dated . 

(Signature  of  petitioner) . 


,  ss: 

,  being  duly  sworn,  deposes  and  says  that  he  is  the 

petitioner  in  the  above-entitled  proceeding;  that  he  has  read  the 
foregoing  petition  and  knows  the  contents  thereof;  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  matters  therein  stated 
to  be  alleged  upon  information  and  belief,  and  that  as  to  those 
matters  he  believes  it  to  be  true. 

Subscribed  and  sworn  to  before  me  this  day  of  — , 

anno  Domini • 

[L.  S.]  , 

Clerk  of  the Court. 

Affidavit  of  Witnesses. 

Court  of . 

In  the  matter  of  the  petition  of to  be  admitted  a  citizen 

of  the  United  States  of  America. 


-,  ss:    • 

occupation ,  residing  at ,  and 


-,  occupation ,  residing  at ,  each  being  severally, 

duly,  and  respectively  sworn,  deposes  and  says  that  he  is  a  citizen 
of  the  United  States  of  America;   that  he  has  personally  known 

— ,  the  petitioner  above  mentioned,  to  be  a  resident  of 

the  United  States  for  a  period  of  at  least  five  years  continuously 
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immediately  preceding  the  date  of  filing  his  petition,  and  of  the 
State  (Territory  or  the  District  of  Columbia)  in  which  the  above- 
entitled  application  is  made  for  a  period  of years  iininedi- 

ately  preceding  the  date  of  filing  his  petition;  and  that  he  has 
personal  knowledge  that  the  said  petitioner  is  a  person  of  g-ood 
moral  character,  attached  to  the  principles  of  the  Constitution  of 
the  United  States,  and  that  he  is  in  every  way  qualified,  in  his  opin- 
ion, to  be  admitted  as  a  citizen  of  the  United  States. 


Subscribed  and  sworn  to  before  me  this  day  of 

nineteen  hundred  and . 

[L.  S.] 


(Official  character  of  attestor). 
Certificate  of  Naturalization. 


Number . 

Petition,  volume ,  page 

Stub,  volume ,  page 


(Signature  of  holder) 


Description  of  holder:   Age, ;  height, ;   color, 

complexion,  ;    color  of  eyes,  ;    color  of  hair, 

visible  distinguishing  marks, r-.    Name,  age,  and  place  of  res 

idence  of  wife, , , .    Names,  ages,  and  places 

residence  of  minor  children, , , :  


ot 


ss 


Be  it  remembered,  that  at  a term  of  the court  ot 

held  at on  the day  of ,  in  the  year  ct 


— J   —  ,  —  —  ^  _         , 

our  Lord  nineteen  hundred  and , ,  who  previous  to  n's 

(her)  naturalization  was  a  citizen  or  subject  of ,  at  present 

residing  at  number street, city  (town), — " 

State  (Territory  or  the  District  of  Columbia),  having  applied  tp 
be  admitted  a  citizen  of  the  United  States  of  America  pursuant 
to  law,  and  the  court  having  found  that  the  petitioner  had  resided 
continuously  within  the  United  States  for  at  least  five  years  and 
in  this  State  for  one  year  immediately  preceding  the  date  of  the 
hearing  of  his  (her)  petition,  and  that  said  petitioner  intends  to 
reside  permanently  in  the  United  States,  had  in  all  respects  com- 
plied with  the  law  in  relation  thereto,  and  that  — ^he  was  entitled  to 
be  so  admitted,  it  was  thereupon  ordered  by  the  said  court  that 
— he  be  admitted  as  a  citizen  of  the  United  States. of  America. 

In  testimony  whereof  the  seal  of  said  court  is  hereunto  affixed 
on  the day  of ,  in  the  year  of  our  Lord  nineteen  hun- 
dred and ,  and  of  our  independence  the . 


[L.S.] 
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Stub  of  Certificate  of  Naturalization. 


No.  of  certificate, 

Name ;  age, . 

Declaration  of  intention,  volume ,  page . 

Petition,  volume ,  page . 

Name,  age,  and  place  of  residence  of  wife, , , 

Names,  ages,  and  places  of  residence  of  minor  children. 


Date  of  order,  volume ,  page 


(Signature  of  holder)  . 

(34  Stat.  603.    40  Stat.  548.) 

This  section  was  amended  by  Act  May  9,  1918,  c.  69,  {  3,  cited  above,  by 
changing  the  word  "district,"  wherever  it  appeared  therein,  lo  read  '*The  Dis- 
trict of  Columbia."     See  ante,  {  4d52a,  and  note  thereunder. 

Notes  of  Dooiaioiui 

Filing   certifloate  of   Department  of      A.  144,  Ann.  Cas.  1917C,  41,  which  af- 
Laborw— See  U.  S.  v.  Ness,  38  S.  Ct.     .  firmed  (D.  C.)  217  F.  169. 
118,  245  U.  S.  319,  62  L.  Ed.  321,  re-  cited    without    deflnite    appiioation, 

versing  decree  230  F.  950,  145  O.  O.      u.  S.  v.  Mueller  (C.  C.  A.)  246  F.  679; 

In  re  Famolaro  (D.  C.)  247  F.  596. 

§  4383.  (Act  June  29,  1906,  c.  3592,  §  28.)     Regulations  for  execu- 
tion of  law ;  certified  copies  of  papers  as  evidence. 

Records  and  oortllled  copies  as  evi-  or  of  competent  testimony  that  no  such 

dence^The  best  evidence  of  naturali-  record  exists,  secondary  evidence  is  in- 

zation  of  an  alien  is  th«  original  papers  admissible.    Id. 

or  certified  copies  of  the  record.   State  Cited    without    deflnite    appiicatlon, 

V.  Chamberlin  (Iowa)  163  N.  W.  42a  U.  S.  v.  Ness,  38,  S.  Ot  118,  245  U.  S. 

In  the  absence  of  a  certifiod  copy  of  319,  62  L.  Ed.  321:    In  re  Famolaro 

the  record  of  naturalization  of  an  alien  (D.  G.)  247  F.  596. 
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Sec. 

4385-4388.  [Repealed.] 

4388a.  Times  for  taking  census;  plac- 
es included. 

4388aa.  Decennial  census  period. 

4388b.  Scope  of  Fourteenth  Census; 
schedules ;    statistics. 

4388bb.  Supervisors  of  census;  sum* 
ber ;    appointment. 

4388c.  Same;    duties. 

4388cc.  Same;    compensation. 

4388d.  Enumerators;    duties. 

4388dd.  Enumeration  districts;  assign- 
ment of  enumerators. 

4388e.  Enumerators;  removal;  incom- 
plete or  erroneous  enumera- 
tion. 

4388ee.  Interpreters. 

4888f.  Enumerators;  compensation; 
residence  of  supervisors  and 
enumerators. 

4388ff.  Death  of  supervisor  or  enumer- 
ator. 

4388g.  Special  agents;  appointment; 
authority ;    compensation. 

4388gg.  Oath  of  supervisors  and  other 
employees;  qualifications  of 
employees. 

4388h.  Date  for  taking  enumeration; 
commepcement  and  comple- 
tion. 


Sec. 

4388hh.  Receiving  compensation  for  ap- 
pointment or  employment  of 
supervisor  or  other  employ^. 

43881.  Offenses  by  census  officials. 

4388ii.  Answering  questions;  cfiusins 
inaccurate   enumeration. 

4388J.  Same ;  owners  or  officers  of  com- 
panies. 

4388JJ.  Information  used  only  for  sta- 
tistical purposes. 

4388k.  Enforcement  of  fines  and  penal- 
ties. 

4388kk.  Expenditures;  authority  of 
Director. 

4388Z.  Printing  for  census. 

4388Q.  Information  from  other  r>epart- 
ments  or  offices. 

4388m.  Census  of  agriculture  and  live 
stock. 

4388mm.  Statistics  of  products  af  man- 
ufacturing   establishments. 

4388n.  Copies  of  returns  for  States, 
courts,  or  certain  individuals. 

4388nn.  Repeal. 

4393-4402.  [Repealed.! 

4404-^413.  [Repealed.] 

4415.  4416.  [Repealed.] 

4418,  4419.  [Repealed.] 


§§  4385-4388.     [Repealed.] 

These  sections,  which  were  sections  1,  2,  and  8  of  Act  July  2,  1909,  c  2, 
36  Stat.  1-3,  and  Res.  March  24,  1910.  No.  17,  36  Stat.  877,  were  repealed 
by  Act  March  3,  1919,  c.  97.  §  34,  post,  §  438Snn. 

§  4388a.  (Act  March  3,  1919,  c.  97,  §  1.)  Times  for  taking  census; 
places  included. 
A  census  of  the  population,  agriculture,  manufactures,  forestry 
and  forest  products,  and  mines  and  quarries  of  the  United  States 
shall  be  taken  by  the  Director  of  the  Census  in  the  year  nineteen 
hundred  and  twenty  and  every  ten  years  thereafter.  The  census 
herein  provided  for  shall  include  each  State,  the  District  of  Co- 
lumbia, Alaska,  Hawaii,  and  Porto  Rico.  A  census  of  Guam  and 
Samoa  shall  be  taken  in  the  same  year  by  the  respective  governors 
of  said  islands  and  a  census  of  the  Panama  Canal  Zone  by  the  ^v- 
ernor  of  the  Canal  Zone  in  accordance  with  plans  prescribed  or  ap- 
proved by  the  Director  of  the  Census.    (40  Stat.  1291.) 

This  section,  and  the  twenty-seven  sections  next  following,  are  ll{  1,  2,  ^28, 
30-34  of  an  act  entitled  "An  act  to  provide  for  the  fourteenth  and  subse- 
quent decennial  censuses,"  cited  above. 

Section  3  of  said  act  is  set  forth  ante,  §  915;  section  4  is  set  forth  a0te,  11 
91  fi;  section  5  is  set  forth  ante,  §  917;  section  6  is  set  forth  ante,  §1  ^ISf 
3214a ;  section  7  is  set  forth  ante,  §§  919,  3284 ;  and  {  29  is  set  forth  post, 
§  737G. 

§  4388aa.  (Act  March  3,  1919,  c.  97,  §  2.)     Decennial  census  period. 

The  period  of  three  years  beginning  the  first  day  of  July  next 
preceding  the  census  provided  for  in  section  one  of  this  Act  shall 
be  known  as  the  decennial  census  period,  and  the  reports^  upon  the 
inquiries  provided  for  in  said  section  shall  be  completed" and  pub- 
lished within  such  period.  (40  Stat.  1292.) 
See  notes  to  f  4388a,  ante. 
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§  4388b.  (Act  March  3,  1919,  c.  9^  §  8.)     Scope  of  Fourteenth 
Census ;   schedules ;   statistics. 

The  Fourteenth  Census  shall  be  restricted  to  inquiries  reliating 
to  population,  to  agriculture,  to  manufactures,  to  forestry  and  for- 
est products,  and  to  mines  and  quarries.  The  schedules  relating 
to  population  shall  include,  for  each  inhabitant  the  name,  place 
of  abode,  relationship  to  head  of  family,  color,  sex,  age,  conjugal 
condition,  place  of  birth,  place  of  birth  of  parents,  nationality  or 
mother  tongue  of  all  persons  born  in  foreign  countries,  nationality 
or  mother  tongue  of  parents  of  foreign  birth,  number  of  years  in 
the  United  States,  citizenship,  occupation,  whether  or  not  employer 
or  employee,  whether  or  not  engaged  in  agriculture,  school  attend- 
ance, literacy,  tenure  of  home  and  the  encumbrance  thereon,  and 
the  name  and  address  of  each  blind  or  deaf  and'  dumb  person. 

The  schedules  relating  to  agriculture  shall  include  name,  color, 
sex,  and  country  of  birth  of  occupant  of  each  farm,  tenure,  acreage 
of  farm,  acreage  of  woodland,  value  of  farm  and  improvements,  and 
the  encumbrance  thereon,  value  of  farm  implements,  number  of 
live  stock  on  farms,  ranges,  and  elsewhere,  and  the  acreage  of 
crops  and  the  quantities  of  crops  and  other  farm  products  for  the 
year  ending  December  thirty-first  next  preceding  the  enumeration. 
Inquiries  shall  be  made  as  to  the  quantity  of  land  reclaimed  by  ir- 
rigation and  drainage  and  the  crops  produced;  also  as  to  the  lo- 
cation and  character  of  irrigation  and  drainage  enterprises,  and 
the  capital  invested  in  such  enterprises. 

The  schedules  of  inquiries  relating  to  manufactures,  to  forestry 
and  forest  products,  and  to  mines  and  quarries  shall  include  the 
name  and  location  of  each  establishment;  character  of  organiza- 
tion, whether  *  individual,  corporate,  or  other  form ;  character  of 
business  or  kind  of  goods  manufactured ;  amount  of  .capital  actually 
invested;  number  of  proprietors,  firm  members,  copartners  and 
officers,  and  the  ^amount  of  their  salaries ;  number  of  employees 
and  the  amount  of  their  wages ;  quantity  and  cost  of  materials  used 
in  manufactures;  principal  miscellaneous  expenses;  quantity  and 
value  of  products;  time  in  operation  during  the  year;  character 
and  quantity  of  power  used;  and  character  and  number  of  ma- 
chines employed. 

The  census  of  manufactures,  of  forestry  and  forest  products,  and 
of  mines  and  quarries  shall  relate  to  the  year  ending  December 
thirty-first,  next  preceding  the  enumeration  of  population,  and  shall 
be  confined  to  manufacturing  establishments  and  mines  and  quar- 
ries which  were  in  active  operation  during  all  or  a  portion  of  that 
year.  The  census  of  manufactures  shall  furthermore  be  confined 
to  manufacturing  establishments  conducted  under  what  is  known 
as  the  factory  system,  exclusive  of  the  so-called  neighborhood, 
household,  and  hand  industries. 

Whenever  he  shall  deem  it  expedient,  the  Director  of  the  Census 
may  charge  the  collection  of  these  statistics  upon  special  agents  or 
upon  detailed  employees,  to  be  employed  without  respect  to  lo- 
cality. 

The  number,  form,  and  subdivision  of  inquiries  provided  for  in 
section  eight  shall  be  determined  by  the  Director  of  the  Census. 
(40  Stat.  1294.) 

See  notes  to  f  4388a,  ante. 

§  4388bb.  (Act  March  3,  1919,  c.  97,  §  9.)     Supervisors  of  census; 

number;  appointment. 

The  Director  of  the  Census  shall,  at  least  six  months  prior  to 

the  date  fixed  for  commencing  the  enumeration  at  the  fourteenth 

and    each   succeeding   decennial   census,   designate    the    number, 
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whether  one  or  more,  of  supervisors  of  census  for  each  State,  the 
District  of  Columbia,  Alaska,  Hawaii,  and  Porto  Rico,  and  shall 
define  the  districts  within  which  they  are  to  act;  except  that  the 
Director  of  the  Census,  in  his  discretion,  need  not  designate  super- 
visors for  Alaska,  Hawaii,  and  Porto  Rico,  but  in  lieu  thereof  mav 
employ  special  agents  as  hereinafter  provided.  The  supervisors 
shall  be  appointed  by  the  Secretary  of  Commerce  upon  the  recom- 
mendation of  the  Director  of  the  Census :  Provided,  That  the  whole 
number  of  supervisors  shall  not  exceed  four  hundred:  Provided 
further.  That  so  far  as  practicable  and  desirable  the  boundaries  of 
the  supervisors'  districts  shall  conform  to  the  boundaries  of  the 
congressional  districts :  And  provided  further,  That  if  in  any  super- 
visor's district  the  supervisor  has  not  been  appointed  and  qualified 
ninety  days  preceding  the  date  fixed  for  the  commencement  of  the 
enumeration,  or  if  any  vacancy  shall  occur  thereafter,  either  through 
death,  removal,  or  resignation  of  a  supervisor,  or  from  any  other 
cause,  the  Director  of  the  Census  may  appoint  a  temporary  super- 
visor or  detail  an  employee  of  the  Census  Office  to  act  as  super- 
visor for"  that  district.  (40  Stat.  1295.) 
See  notes  to  §  43S8a,  ante. 

§  4388c.  (Act  March  3,  1919,  c.  97,  §  10.)     Same?  duties. 

Each  supervisor  of  census  shall  be  charged  with  the  performance 
within  his  own  district  of  the  following  duties:    To  consult  ^^r\\\i 
the  Director  of  Census  in  regard  to  the  division  of  his  district  into 
subdivisions  most  convenient  for  the  purpose  of  the  enumeration, 
which  subdivisions  or  enumeration  districts  shall  be  defined    and 
the  boundaries  thereof  fixed  by  the  Director  of  the  Census;  to  des- 
ignate to  the  director  suitable  persons  and  with  his  consent  to  e  m- 
ploy  such  persons  as  enumerators,  one  or  more  for  each  subdivi- 
sion ;    to  communicate  to  enumerators  the  necessary  instruction^i 
and  directions  relating  to  their  duties;   to  examine  and  scrutinize 
the  returns  of  the  enumerators,  and  in  the  eveiTt  of  discrepancies 
or  deficiencies  appearing  in  any  of  the  said  returns,  to  use  all  dili- 
gence in  causing  the  same  to  be  corrected  or  supplied;    to  forward 
the  completed  returns  of  the  enufherators  to  the  director  at  such 
time  and  in  such  manner  as  shall  be  prescribed,  and  to  make  up 
and  forward  to  the  director  the  accounts  of  each  enumerator  in 
his  district  for  service  rendered,  which  accounts  shall  be  duly  cer- 
tified to  by  the  enumerator,  and  the  same  shall  be  certified  as  true 
and  correct  if  so  found  by  the  supervisor,  and  said  accounts  so  cer- 
tified shall  be  accepted  and  paid  by  the  director.     The  duties  im- 
posed upon  the  supervisor  by  this  Act  shall  be  performed  in  any 
and  all  particulars  in  accordance  with  the  orders  and  instructions 
of  the  Director  of  the  Census.    (40  Stat.  1295.) 

See  notes  to  {  4388a,  ante. 

§  4388cc.  (Act  March  3,  1919,  c.  97,  §  11.)     Same;   compensation. 
Each  supervisor  of  the  census  shall,  upon  the  completion  of  his 
duties  to  the  satisfaction  of  the  Director  of  the  Census,  receive  the 
sum  of  $1,500,  and  in  addition  thereto  $1   for  each  thousand  or 
major  fraction  of  a  thousand  of  population  enumerated  in  his  dis- 
trict, such  sums  to  be  in  full  compensation  for  all  services  rendered 
and  expenses  incurred  by  him:  Provided,  That  of  the  above-namca 
compensation  a  sum  not  to  exceed  $600,  in  the  discretion  of  the  Di- 
rector of  the  Census,  may  be  paid  to  any  supervisor  prior  to  the 
compktion  of  his  duties  in  one  or  more  payments,  as  the  Director 
of  the  Census  may  determine :   Provided  further,  That  in  emergen- 
cies arisiiig  in  connection  with  the  work  of  preparation  for  or  dur- 
ing the  progress  of  the  enumeration  in  his  district,  or  in  connection 
w^ith  the  reenumeration  of  anv  subdivision,  a  supervisor  ma/i  *^ 
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the  discretion  of  the  Director  of  the  Census,  be  allowed  actual  and 
necessary  traveling  expenses  and  an  allowance  in  lieu  of  subsist- 
ence not  exceeding  $4  per  day  during  his  necessary  absence  from 
his  usual  place  of  residence:  And  provided  further,  That  an  ap- 
propriate allowance  to  supervisors  for  clerk  hire  may  be  made  when 
deemed  necessary  by  the  Director  of  the  Census.  (40  Stat.  1296.) 
See  notes  to  §  43SSa,  ante. 

§  4388d.  (Act  March  3,  1919,  c.  97,  §  12.)  Enumerators;  duties. 
Each  enumerator  shall  be  charged  with  the  collection  in  his  sub- 
division of  the  facts  and  statistics  required  by  the  population  and 
agricultural  schedules  and  such  other  schedules  as  the  Director  of 
the  Census  may  determine  shall  be  used  by  him  in  connection  with 
the  census,  as  provided  in  section  eight  of  this  Act.  It  shall  be 
the  duty  of  each  enumerator  to  visit  personally  each  dwelling  house 
in  his  subdivision,  and  each  family  therein,  and  each  individual  liv- 
ing out  of  a  family  in  any  place  of  abode,  and  by  inquiry  made  of 
the  head  of  each  family,  or  of  the  member  thereof  deemed  most 
competent  and  trustworthy,  or  of  such  individual  living  out  of  a 
family,  to  obtain  each  and  every  item  of  information  and  all  par- 
ticulars required  by  this  Act,  as  of  date  January  first  of  the  year 
in  which  the  enumeration  shall  be  made;  and  in  case  no  person 
shall  be  found  at  the  usual  place  of  abode  of  such  family,  or  indi- 
vidual living  out  of  a  family,  competent  to  answer  the  inquiries 
made  in  compliance  with  the  requirements  of  this  Act,  then  it  shall 
be  lawful  for  the  enumerator  to  obtain  the  required  information  as 
nearly  as  may  be  practicable  from  the  family  or  families  or  person 
or  persons  living  nearest  to  such  place  of  abode  who  may  be  com- 
petent to  answer  such  inquiries.  It  shall  be  the  duty  also  of  each 
enumerator  to  forward  the  original  schedules,  properly  filled  out 
and  duly  certified,  to  the  supervisor  of  his  district  as  his  returns 
under  the  provisions  of  this  Act ;  and  in  thef  event  of  discrepancies 
or  deficiencies  being  discovered  in  these  schedules  he  shall  use  all 
diligence  in  correcting  or  supplying  the  same.  In  case  an  enumera- 
tion district  embraces  all  or  any  part  of  any  incorporated  borough, 
village,  town,  or  city,  and  also  other  territory  not  included  within 
the  limits  of  such  incorporated  borough,  village,  town,  or  city,  it 
shall  be  the  duty  of  the  enumerator  to  clearly  and  plainly  distin- 
guish and  separate,  upon  the  population  schedules,  the  inhabitants 
of  such  borough,  village,  town,  or  city  from  the  inhabitants  of  the 
territory  n6t  included  therein.  No  enumerator  shall  be  deemed 
qualified  to  enter  upon  his  duties  until  he  has  received  fronx  the 
supervisor  of  the  district  to  which  he  belongs  a  commission,  signed 
by  the  supervisor,  authorizing  him  to  perform  the  duties  of  enumer- 
ator, and  setting  forth  the  boundaries  of  the  subdivision  within 
which  such  duties  are  to  be  performed.  (40  Stat.  1296.) 
See  notes  to  f  4388a,  ante. 

§  4388dd.  (Act  March  3,  1919,  c.  97,  §  13.)  Enumeration  districts; 
assignment  of  enumerators. 
The  territory  assigned  to  each  supervisor  shall  be  divided  into 
as  many  enumeration  districts  as  may  be  necessary  to  carry  out 
the  purposes  of  this  Act,  and,  in  the  discretion  of  the  Director  of 
the  Census,  two  or  more  enumeration  districts  may  be  given  to  one 
enumerator,  and  the  boundaries  of  all  the  enumeration  districts 
shall  be  clearly  described  by  civil  divisions,  rivers,  roads,  public 
surveys,  or  other  easily  distinguishable  lines:  Provided,  That 
enumerators  may  be  assigned  for  the  special  enumeration  of  insti- 
tutions, when  desirable,  without  reference  to  the  number  of  in- 
mates.    (40  Stat.  1296.) 

See  notes  to  §  43S8a,  ante. 
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§  438gc.  (Act  March  3,  1919,  c.  97,  §  14.)     Enumerators;  removal; 
incomplete  or  erroneous  enumeration. 
Any  supervisor  of  census  may,  with  the  approval  of  the  Director 
of  the  Census,  remove  any  enumerator  in  his  district  and  fill  the 
vacancy  thus  caused  or  otherwise  occurring.     Whenever  it  shall 
appear  that  any  portion  of  the  census  provided  for  in  this  Act  has 
been  negligently  or  improperly  taken,  and   is  by  reason  thereof 
incomplete  or  erroneous,  the  Director  of  the  Census  may  cause 
such  incomplete  and  unsatisfactory  enumeration  and  census  to  be 
amended  or  made  anew.    (40  Stat.  1297.) 
See  notes  to  §  4388a,  ante. 

§  4388ee.  (Act  March  3,  1919,  c.  97,  §  15.)     Interpreters. 

The  Director  of  the  Census  may  authorize  and  direct  supervisors 
of  census  to  employ  interpreters  to  assist  the  enumerators  of  their 
respective  districts  in  the  enumeration  of  persons  not  speaking  the 
English  language,  but  no  authorizations  shall  be  given  for  such 
employment  in  any  district  until  due  and  proper  effort  has  been 
made  to  employ  an  enumerator  who  can  speak  the  language  or 
languages  for  which  the  services  of  an  interpreter  would  otherwise 
be  required.  It  shall  be  the  duty  of  such  interpreters  to  accom- 
pany the  enumerators  and  faithfully  translate  the  latter's  inquiries 
and  the  replies  thereto,  but  in  no  case  shall  any  such  interpreter 
perform  the  duties  of  the  enumerator  unless  commissioned  as  such 
by  the  Director  of  the  Census.  The  compensation  of  such  inter- 
preters shall  be  fixed  by  the  Director  of  the  Census  in  advance,  and 
shall  not  exceed  $5  per  day  for  each  day  actually  and  necessarily 
employed.  (40  Stat.  1297.) 
See  notes  to  §  4388a,  ante. 

§  4388f.  (Act  March  3,  1919,  c.  97,  §  16.)     Enumerators;  compen- 
sation ;  residence  of  supervisors  and  enumerators. 
The  compensation  of  enumerators  shall  be  determined  by  the 
Director  of  the  Census  as  follows :   In  subdivisions  where  he  shall 
deem  such  remuneration  sufficient,  an  allowance  of  not  less   than 
2  nor  more  than  4  cents  for  each  inhabitant ;   not  less  than  20  nor 
more  than  30  cents  for  each  establishment  of  productive  industry 
reported;    not  less  than  20  nor  more  than  30  cents  for  each  farm 
reporfed;    not  less  than  20  nor  more  than  SO  cents  for  each  irri- 
gation or  drainage   enterprise  reported;    and    10  cents   for  each 
barn  and  inclosure  containing  live  stock  not  on  farms.     In  other 
subdivisions  the  Director  of  the  Census  may  fix  a  mixed  rate  of 
not  less  than  $1  nor  more  than  $2  per  day  and,  in  addition,  an  al- 
lowance of  not  less  than  1  nor  more  than  3  cents  for  each  inhab- 
itant enumerated,  and  not  less  than  15  nor  more  than  20  cents  for 
each  farm  and  each  establishment  of  productive  industry  reported. 
In  other  subdivisions  per  diem  rates  shall  be  fixed  by  the  director 
according  to  the  difficulty  of  enumeration,  having  special  refer- 
ence to  the  regions  to  be  canvassed  and  the  sparsity  of  settlement 
or  other  considerations  pertinent  thereto.     The  compensation  al- 
lowed to  an  enumerator  in  any  such  district  shall  not  be  less  than 
$3  nor  more  than  $6  per  day  of  eight  hours'  actual  field  work,  and 
no  payment  shall  be  made  for  time  in  excess  of  eight  hours  for  any 
one  day.    The  subdivisions  or  enumeration  districts  to  which  the 
several  rates  of  compensation  shall  apply  shall  be  designated  by  the 
Director  of  the  Census  at  least  two  weeks  in  advance  of  the  enu- 
meration.   No  claim  for  mileage  or  traveling  expenses  shall  be  ^1' 
lowed  any  enumerator  in  either  class  of  subdivisions,  except    ^^ 
extreme  cases,  and  then  only  when  authority  has  been  previously 
granted  by  the  Director  of  the  Census;    and  the  decision  of  the 
director  as  to  the  amount  due  any  enumerator  shall  be  final:  Pro' 
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vided,  That  within  the  limits  of  continental  United  States  each 
supervisor  to  be  appointed  or  selected  under  this  Act  shall  be  an 
actual  resident  of  the  district,  and  each  enumerator  to  be  appointed 
or  selected  under  this  Act  shall,  so  far  as  practicable,  be  an  actual 
resident  of  the  subdivision  within  which  his  duties  are  to  be  per- 
formed ;  but  an  enumerator  may  be  appointed  if  he  be  an^  actual 
resident  of  the  city,  township,  or  otI;ier  civil  division  of  which  the 
subdivision  in  which  his  duties  are  to  be  performed  is  a  part.  (40 
Stat.  1297.) 

See  notes  to  f  4388a,  ante. 

§  4388ff.  (Act  March  3,  1919,  c.  97,  §  17.)     Death  of  supervisor  or 
enumerator. 

.  In  the  event  of  the  death  of  any  supervisor  or  enumerator  after 
his  appointment  and  entrance  on  his  duties,  the  Director  of  the 
Census  is  authorized  to  pay  to  the  widow' or  legal  representa- 
tive of  such  supervisor  or  enumerator  such  sum  as  he  may  deem 
just  and  fair  for  the  services  rendered  by  such  supervisor  or  enu- 
merator.   (40  Stat.  1298.) 

See  notes  to  8  43S8a,  ante. 

§  4388g.  (Act  March  3,  1919,  c.  97,  §  18.)  Special  agents;  appoint- 
ment; authority;  compensation. 
Special  agents  may  be  appointed  by  the  Director  of  the  Census 
to  carry  out 'the  provisions  of  this  Act  and  of  the  Act  to  provide 
for  a  permanent  Census  Office,  approved  March  sixth,  nineteen 
hundred  and  two,  and  Acts  amendatory  thereof  or  supplemental 
thereto;  and  such  special  agents  shall  perform  such  duties  in  con- 
nection with  the  enforcement  of  said  Acts  as  may  be  required  of 
them  by  the  Director  of  the  Census.  The  special  agents  thus  ap- 
pointed shall  receive  compensation  at  rates  to  be  fixed  by  the  Di- 
rector of  the  Census,  such  compensation,  however,  not  to  exceed 
$6  per  diem  except  as  hereinafter  provided:  Provided,  That  during 
the  decennial  census  period  the  Director  of  the  Census  may  fix 
the  compensation  of  not  to  exceed  twenty-five  special  agents,  who 
shall  be  persons  of  known  and  tried  experience  in  statistical  work,. 
at  an  amount  not  to  exceed  $10  per  diem:  Provided  further,  That 
the  Director  of  the  Census  may,  in  his  discretion,  fix  the  compen- 
sation of  special  agents  on  a  piece-price  basis  without  limitation 
as  to  the  amount  earned  per  diem:  And  provided  further.  That 
the  special  agents  appointed  under  this  Section  shall  be  entitled 
to  necessary  traveling  expenses  and  an  allowance  in  lieu  of  subsist- 
ence not  to  exceed  $4  per  diem  during  necessary  absence  from  their 
usual  places  of  residence;  but  no  pay  or  allowance  in  lieu  of  sub- 
sistence shall  be  allowed  special  agents  when  employed  in  the 
Census  Office  on  other  than  the  special  work  committed  to  them, 
and  no  appointments  of  special  agents  shall  be  made  for  clerical 
work :  And  provided  further.  That  the  Director  of  the  Census  shall 
have  power,  and  is  hereby  authorized,  to  appoint  special  agents  to 
assist  the  supervisors  whenever  he  may  deem  it  proper,  in  con- 
nection with  the  work  of  preparation  for,  or  during  the  progress  of, 
the  enumeration  or  in  connection  with  the  reenumeration  of  any 
district  or  a  part  thereof;  or  he  may,  in  his  discretion,  employ  for 
this  purpose  any  of  the  permanent  or  temporary  employees  of  the 
Census  Office ;  and  the  special  agents  and  employees^  of  the  Census 
Office  so  appointed  or  employed  shall  perform  such  ^duties  in  con- 
nection with  the  enforcement  of  this  Act  as  may  be  required  of 
them  by  the  Director  of  the  Census  or  by  the  supervisors  of  tho. 
districts  to  which  they  are  assigned,  and  when  engaged  in  the 
work  of  enumeration  or  reenumeration  shall  have  like  authority 
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with  and  perform  the  same  duties  as  the  enumerators  in  respect 
to  the  subjects  committed  to  them  under  this  Act.    (40  Stat.  1298.) 
See  notes  to  §  4388a,  ante. 

§  4388gg.  (Act  March  3,  1919,  c.  97,  §  19.)     Oath  of  supervisors 
and  other  employees;  qualifications  of  employees. 
Every   supervisor,    supervisor's   clerk,   enumerator,    interpreter, 
special  agent,  or  other  employee  shall  take  and  subscribe  to  an 
oath  or  affirmation,  to  be  prescribed  by  the  Director  of  the  Census. 
All  appointees  and  employees  provided  for  in  this  Act  shall  be  ap- 
pointed or  employed  and  examined,  if  examination  is  required  by 
this  Act,  solely  with  reference  to  their  fitness  to  perform  the  duties 
required  of  them  by  the  provisions  of  this  Act  and  without  refer- 
ence to  their  political  party  affiliations.     (40  Stat.  1298.) 
See  notes  to  §  4388a,  ante. 

§  4388h.  (Act  March  3,  1919,  c.  97,  §  20.)  Date  for  taking  enu- 
meration; commencement  and  completion. 
The  enumeration  of  the  population  required  by  section  one  of 
this  Act  shall  be  taken  as  of  the  first  day  of  January,  and  it  shall 
be  the  duty  of  each  enumerator  to  commence  the  enumeration  of 
his  district  on  the  day  following,  unless  the  Director  of  the  Census 
in  his  discretion  shall  defer  the  enumeration  in  said  district  by  rea- 
son of  climatic  or  other  conditions  which  would  materially  inter- 
fere with  the  proper  conduct  of  the  work;  but  in  any.  event  it  shall 
be  the  duty  of  each  enumerator  to  prepare  the  returns  hereinbefore 
required  to  be  made  and  to  forward  the  same  to  the  supervisor  of 
his  district  within  thirty  days  from  the  commencement  of  the  enu- 
meration of  his  district:  Provided,  That  in  any  city  having  two 
thousand  five  hundred  inhabitants  or  more  under  the  preceding 
census  the  enumeration  of  the  population  shall  be  completed  with- 
in two  weeks  from  the  commencement  thereof.    (40  Stat.  1298.) 

See  notes  to  §  438Sa,  ante. 

§  4388hh.  (Act  March  3,  1919,  c.  97,  §  21.)  Receiving  compensa- 
tion for  appointment  or  employment  of  supervisor  or  other 
employe. 

If  any  person  shall  receive  or  secure  to  himself  any  fee,  reward, 
or  compensation  as  a  consideration  for  the  appointment  or  employ- 
ment of  any  person  as  supervisor,  enumerator,  or  clerk,  or  other 
employee,  or  shall  in  any  way  receive  or  secure  to  himself  any  part 
of  the  compensatfon  paid  to  any  supervisor,  enumerator,  clerk,  or 
other  employee,  he  shall  be  deemed  guilty  of  a  felony,  and  upon 
conviction  thereof  shall  be  fined  not  more  than  $3,000  and  be  im- 
prisoned not  more  than  five  years.  (40  Stat.  1299.) 
See  notes  to  f  43S8a,  ante. 

§  4388i.  (Act  March  3,  1919,  c.  97,  §  22.)  Offenses  by  census  of- 
ficials. 
Any  supervisor,  supervisor's  clerk,  enumerator,  interpreter,  spe- 
cial agent,  or  other  employee  who,  having  taken  and  subscribed 
the  oath  of  office  required  by  this  Act,  shall,  without  justifiable 
cause,  neglect  or  refuse  to  perform  the  duties  enjoined  on  him  by 
this  Act  shall  be  deemed  guilty  of  a  misdemeanor  and  upon  convic- 
tion thereof  shall  be  fined  not  exceeding  $500;  or  if  he  shall,  with- 
out the  authority  of  the  Director  of  the  Census,  publish  or  com- 
municate any  information  coming  into  his  possession  by  reason 
of  his  employment  under  the  provisions  of  this  Act,  or  the  Act  to 
provide  for  a  permanent  Census  Office  or  Acts  amendatory  thereof 
or  supplemental  thereto,  he  shall  be  guilty  of  a  felony  and  shall 
upon  conviction  thereof  be  fined  not  to  exceed  $1,000  or  be  impris- 
oned not  to  exceed  tv/o  years,  or  both  so  fined  and  imprisoned  in 
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the  discretion  of  the  court;  or  if  he  shall  willfully  and  knowingfly 
swear  or  affirm  falsely  as  to  the  truth  of  any  statement  required 
to  be  made  or  subscribed  by  him  under  oath  by  or  under  authority 
of  this  Act  or  of  the  Act  to  provide  for  a  permanent  Census  Office 
or  Acts  amendatory  thereof  or  supplemental  thereto,  he  shall  be 
deemed  guilty  of  perjury,  and  upon  conviction  thereof  shall  be  fined 
not  exceeding  $2,000  or  imprisoned  not  exceeding  five  years,  or 
both;  or  if  he  shall  willfully  and  knowingly  make  a  false  certificate 
or  a  fictitious  return  he  shall  be  guilty  of  a  felony,  and  upon  con- 
viction of  either  of  the  last-named  offenses  he  shall  be  fined  not 
exceeding  $2,000  or  be  imprisoned  not  exceeding  five  years,  or  both ; 
or  if  any  person  who  is  or  has  been  an  enumerator  shall  knowingly 
or  willfully  furnish  or  cause  to  be  furnished,  directly  or  indirectly, 
to  the  Director  of  the  Census  or  to  any  supervisor  of  the  census 
any  false  statement  or  false  information  with  reference  to  any  in- 
quiry for  which  he  was  authorized  and  required  to  collect  informa- 
tion he  shall  be  guilty  of  a  felony,  and  upon  conviction  thereof 
shall  be  fined  not  exceeding  $2,000  or  be  imprisoned  not  exceeding 
five  years,  or  both.  (40  Stat.  1299.) 
See  notes  to  S  43SSa,  ante. 

§  4388ii.  (Act  March  3,  1919,  c.  97,  §  23.)  Answering  questions; 
causing  inaccurate  enumeration. 

It  shall  be  the  duty  of  all  persons  over  eighteen  years  of  age 
when  requested,  by  the  Director  of  the  Census,  or  by  any  super- 
visor, enumerator,  or  special  agent,  or  other  employee  of  the  Cen- 
sus Office,  acting  under  the  instructions  of  the  said  director,  to  an- 
swer correctly,  to  the  best  of  their  knowledge,  all  questions  <m  the 
census  schedules  applying  to  themselves  and  to  the  families  to 
which  they  belong  or  are  related,  and  to  the  farm  or  farms  of  which 
they  or  their  families  are  the  occupants ;  and  any  person  over  eight- 
een years  of  age  who,  under  the  conditions  hereinbefore  stated, 
shall  refuse  or  willfully  neglect  to  answer  any  of  these  questions, 
or  shall  willfully  give  answers  that  are  false,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not  ex- 
ceeding $100. 

And  it  is  hereby  made  unlawful  for  any  individual,  committee, 
or  other  organization  of  any  kind  whatsoever,  to  offer  or  render 
to  any  super\asor,  supervisor's  clerk,  enumerator,  interpreter,  spe- 
cial agent,  or  other  officer  or  employee  of  the  Census  Office  en- 
gaged in  making  an  enumeration  of  population,  either  directly  or 
indirectly,  any  suggestion,  advice,  or  assistance  of  any  kind,  with 
the  intent  or  purpose  of  causing  an  inaccurate  enumeration  of  pop- 
ulation to  be  made,  either  as  to  the  number  of  persons  resident  m 
any  district  or  community,  or  in  any  other  respect;  and  any  in- 
dividual, or  any  officer  or  member  of  any  committee  or  other  or- 
ganization of  any  kind  whatsoever,  who  directly  or  indirectly  of- 
fers or  renders  any  such  suggestion,  advice,  information,  or  as- 
sistance, with  such  unlawful  intent  or  purpose,  shall  be  guilty  of  a 
misdemeanor,  and  upqn  conviction  thereof  shall  be  fined  not  ex- 
ceeding $5,000. 

And  it  shall  be  the  duty  of  every  owner,  proprietor,  manager,  su- 
perintendent, or  agent  of  a  hotel,  apartment  house,  boarding  or 
lodging  house,  tenement,  or  other  building,  when  requested  by  the 
Director  of  the  Census,  or  by  any  supervisor,  enumerator,  special 
agent,  or  other  employee  of  the  Census  Office,  acting  under  the 
instructions  of  the  said  director,  to  furnish  the  names  of  the  oc- 
cupants of  said  hotel,  apartment  house,  boarding  or  lodging  house, 
tenement,  or  other  building,  and  to  give  thereto  free  ingress  and 
egress  to  any  duly  accredited  representative  of  the  Census  Office, 
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so  as  to  permit  of  the  collection  of  statistics  for  census  purposes, 
including  the  proper  and  correct  enumeration  of  all  persons  having 
their  usual  place  of  abode  in  said  hotel,  apartment  house,  boarding 
or  lodging  house,  tenement,  or  other  building ;  and  any  owner,  pro- 
prietor, manager,  superintendent,  or  agent  of  a  hotel,  apartment 
house,  boarding  or  lodging  house,  tenement,  or  other  building  who 
shall  refuse  or  willfully  neglect -to  give  such  information  or  assist- 
ance under  the  conditions  hereinbefore  stated  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not  ex- 
ceeding $500.     (40  Stat.  1299.) 

Sec  notes  to  §  4388a,  ante. 

§  4388J.  (Act  March  3,  1919,  c.  97,  §  24.)  Same;  owners  or  offi- 
cers of  companies. 
It  shall  be  the  duty  of  every  owner,  official,  agent,  person  in 
charge,  or  assistant  to  the  person  in  charge,  of  any  company,  busi- 
ness, institution,  establishment,  religious  body,  or  organization  of 
any  nature  whatsoever,  to  answer  completely  and  correctly  to  the 
best  of  his  knowledge  all  questions  relating  to  his  respective  com- 
pany, business,  institution,  establishment,  religious  body,  or  other 
organization,  or  to  records  or  statistics  in  his  official  custody,  con- 
tained on  any  census  schedule  prepared  by  the  Director  of  the 
Census  under  the  authority  of  this  Act,  or  of  the  Act  to  provide 
for  a  permanent  Census  Office,  approved  March  sixth,  nineteen 
hundred  and  two,  or  of  Acts  amendatory  thereof  or  supplemental 
thereto ;  and  any  person  violating  the  provisions  of  this  section  by 
refusing  or  willfully  neglecting  to  answer  any  of  said  questions,  or 
by  willfully  giving  answers  that  are  false,  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  fined  not  exceeding 
$10,000,  or  imprisoned  for  a  period  not  exceeding  one  year,  or  both 
so  fined  and  imprisoned.  (40  Stat.  1300.) 
Sec  notes  to  {  4388a,  ante. 

§  4388JJ.  (Act  March  3,  1919,  c.  97,  §  25.)     Information  used  only 
for  statistical  purposes. 
The  information  furnished  under  the  provisions  of  the  next  pre- 
ceding section  shall  be  used  only  for  the  statistical  purposes  for 
which  it  is  supplied.*    No  publication  shall  be  made  by  the  Cen- 
sus Office  whereby  the  data  furnished  by  any  particular  establish- 
ment can  be  identified,  nor  shall  the  Director  of  the  Census  per- 
mit anyone  other  than  the  sworn  employees  of  the  Census  Office 
to  examine  the  individual  reports.     (40  Stat.  1300.) 
See  notes  to  §  4388a,  ante. 

§  4388k.  (Act  March  3,  1919,  c.  97,  §  26.)     Enforcement  of  fines 
and  penalties. 

All  fines  and  penalties  imposed  by  this  Act  may  be  enforced  by 
indictment  or  information  in  any  court  of  competent  jurisdiction. 
(40  Stat.  1300.) 

See  notes  to  f  4388a,  ante. 

§  4388kk.  (Act  March  3,  1919,  c.  97,  §  27.)  Expenditures;  author- 
ity  of  Director. 
The  Director  of  the  Census  may  authorize  the.  expenditure  of 
necessary  sums  for  the  actual  and  necessary  traveling-  expenses  of 
the  officers  and  employees  of  the  Census  Office,  including  an  al- 
lowance in  lieu  of  subsistence  not  exceeding  $4  per  day  during  their 
necessary  absence  from  the  Census  Office,  or,  instead  of  such  an 
allowance,  their  actual  subsistence  expenses,  not  to  exceed  $5  per 
day ;  and  he  may  authorize  the  incidental,  miscellaneous,  and  con- 
tingent expenses  necessary  for  the  carrying  out  of  this  Act,  as 
herein  provided,  and  not  otherwise,  including  advertising  in  news- 
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papers,  the  purchase  of  manuscripts,  books  of  reference,  and  peri- 
odicals, the  rental  of  sufficient  quarters  in  the  District  of  Columbia 
and  elsewhere  and  the  furnishing  thereof,  and  expenditures  neces- 
sary for  compiling,  printing,  publishing,  and  distributing  the  re- 
sults of  the  census,  the  purchase  of  necessary  paper  and  other  sup- 
plies, the  purchase,  rental,  exchange,  construction,  and  repair  of 
mechanical  appliances,  the  compensation  of  such  permanent  and 
temporary  clerks  as  may  be  employed  under  the  provisions  of  this 
Act  and  the  Act  establishing  the  permanent  Census  Office  and  Acts 
amendatory  thereof  or  supplemental  thereto,  and  all  other  expenses 
incurred  under  authority  conveyed  in  this  Act.  (40  Stat.  1300.) 
See  notes  to  |  4388a,  ante. 

§  4388/.  (Act  March  3,  1919,  c.  97,  §  28.)     Printing  for  census. 

The  Director  of  the  Census  is  hereby  authorized  to  make  requi- 
sition upon  the  Public  Printer  for  such  printing  as  may  be  neces- 
sary to  carry  out  the  provisions  of  this  Act,  to  wit:  Blanks,  sched- 
ules, circulars,  pamphlets,  envelopes,  work  sheets,  and  other  items 
of  miscellaneous  printing;  that  he  is  further  authorized  to  have 
printed  by  the  Public  Printer,  in  such  editions  as  the  director  may 
deem  necessary,  preliminary  and  other  census  bulletins,  and  final 
reports  of  the  results  of  the  several  investigations  authorized  by 
this  Act  or  by  the  Act  to  establish  a  permanent  Census  Office  and 
Acts  amendatory  thereof  or  supplemental  thereto,  and  to  publish 
and  distribute  said  bulletins  and  reports.  (40  Stat.  1301.) 
See  notes  to  S  4388a,  ante. 

§  4388//.  (Act  March  •a,  1919,  c.  97,  §  30.)     Information  from  other 

Departments  or  offices. 
The  Secretary  of  Commerce,  whenever  he  may  deem  it  advis- 
able, on  request  of  the  Director  of  the  Census,  is  hereby  author- 
ized to  call  upon  any  other  department  or  office  of  the  Govern- 
ment for  information  pertinent  to  the  work  herein  provided  for.^ 
(40  Stat.  1301.) 

See  notes  to  {  4388a,  ante. 

§  4388m.  (Act  March  3,  1919,  c.  97,  §  31.)  Census  of  agriculture 
and  live  stock. 
There  shall  be  in  the  year  nineteen  hundred  and  twenty-five,  and 
once  every  ten  years  thereafter,  a  census  of  agriculture  and  live 
stock,  which  shall  show  the  acreage  of  farm  land,  the  acreage  of 
the  principal  crops,  and  the  number  and  value  of  domestic  animals 
on  the  farms  and  ranges  of  the  country.  The  schedule  employed 
in  this  census  shall  be  prepared  by  the  Director  of  the  Census. 
Such. census  shall  be  taken  as  of  the  first  day  of  January  and 
shall  relate  to  the  preceding  calendar  year.  The  Director  of  the 
Census  may  appoint  enumerators  or  special  agents  for  the  purpose 
of  this  census  in  accordance  with  the  provisions  of  the  permanent 
census  Act.    (40  Stat.  1301.) 

See  notes  to  f  4388a,  ante. 

§  4388mm.  (Act  March  3,  1919,  c.  97,  §  32.)  Statistics  of  products- 
of  manufacturing  establishments. 
That  the  Director  of  the  Census  be,  and  he  is  hereby,  author- 
ized and  directed  to  collect  and  publish,  for  the  years  nineteen  hun- 
dred and  twenty-one,  nineteen  hundred  and  twenty-three,  nineteen 
hundred  and  twenty-five,  and  nineteen  hundred  and  twenty-seven, 
and  for  every  tenth  year  after  each  of  said  years,  statistics  of  the 
products  of  manufacturing  industries;  and  the  director  is  hereby 
authorized  to  prepare  such  schedules  as  in  his  judgment  may  be 
necessary.    (40  Stat.  1301.) 

See  notes  to  8  4388a,  ante. 
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§  4388n.  (Act  March  3,  1919,  c.  97,  §  33.)     Copies  of  returns  for 

States,  courts,  or  certain  individuals. 
That  the  Director  of  the  Census  be,  and  he  is  hereby,  author- 
ized, at  his  discretion,  upon  the  written  request  of  the  governor 
of  any  State  or  Territory  or  of  a  court  of  record,  to  furnish  such 
governor  or  court  of  record  with  certified  copies  of  so  much  of  the 
population    or   agricultural   returns    as    may   be    requested,    upon 
the  payment  of  the  actual  cost  of  making  such  copies  and  $1  addi- 
tional for  certification;    and  that  the  Director  of  the  Census  is 
further  authorized,  in  his  discretion,  to  furnish  to  individuals  such 
data  from  the  population  schedules  as  may  be  desired  for  g'enea- 
logical  or  other  proper  purposes,  upon  payment  of  the  actual  cost 
of  searching  the  records  and  $1  for  supplying  a  certificate ;    and 
that  the   Director  of  the   Census  is  authorized   to   furnish   tran- 
scripts of  tables  and  other  records  and  to  prepare  special  statistical 
compilations  for  State  or  local  officials,  private  concerns,  or  in- 
dividuals  upon  the   payment   of  the   actual   cost   of   such   -work: 
Provided,  however,  That  in  no  case  shall  information  furnished 
under  the  authority  of  this  Act  be  used  to  the  detriment  of  the 
person  or  persons  to  whom  such  information  relates.     All  mon- 
eys hereafter  received  by  the  Bureau  of  the  Census  in  payment 
for  labor  and  materials  used  in  furnishing  transcripts  of  census 
records  or  special  statistical  compilations  from  such  records  shall 
be  deposited  to  the' credit  of  the  appropriation  for  collecting  statis- 
tics.    (40  Stat.  1301.) 

See  notes  to  f  4388a,  ante. 

§  4388nn.  (Act  March  3,  1919,  c.  97,  §  34.)     Repeal. 

The  Act  establishing  the  permanent  Census  Office,  approved 
March  sixth,  nineteen  hundred  and  two,  and  Acts  amendatory 
thereof  and  supplemental  thereto,  except  as  are  herein  amended, 
shall  remain  in  full  force.  That  the  Act  entitled  "An  Act  to  provide 
for  the  thirteenth  and  subsequent  decennial  censuses,"  approved 
July  second,  nineteen  hundred  and  nine,  and  Acts  amendatory 
thereof,  and  all  other  laws  and  parts  of  laws  inconsistent  witli  the 
provisions  of  this  Act,  are  hereby  repealed.  (40  Stat.  1302.) 
See  notes  to  §  4388a,  ante. 

§§  4393-4402.     [Repealed.] 

These  sections,  which  were  §{  9-18  of  Act  July  2,  1909,  c.  2,  36  Stat-  4-7. 
were  repealed  by  Act  March  8,  1019,  c.  97,  §  34,  ante,  §  4388nn. 

§§  4404-4413.     [Repealed.] 

Theee  sections,  which  were  Act  Aug.  5,  1909,  c.  7,  36  Stat.  126,  and  M  1^ 
27  of  Act  July  2,  1909,  c.  2,  36  Stat.  7-9,  were  repealed  by  Act  March  3, 
1919,  c.  97,  §  34,  ante,  §  43S8nn. 

§§  4415,  4416.     [Repealed.] 

These  sections,  which  were  §§  28.  30,  of  Act  July  2,  1909.  c.  2,  36  Stat 
10,  were  repealed  by  Act  March  3,  1919,  c.  97,  §  34,  ante,  f  438Snn. 

§§  4418,  4419.     [Repealed.] 

These  sections,  which  were  §§  32,  33,  of  Act  July  2,  1909.  c.  2,  36  Stat.  10, 
were  repealed  by  Act  March  3,  1919,  c.  97,  f  34,  ante,  §  4388nn« 

(1012) 


TITLE  XXXII— THE  PUBLIC  LANDS 


Chap.  Sec. 

1.  Surveyors    and   deputy   surveyors 4435 

2.  Registers  and  receivers 4469 

3A.  Withdrawal  from  settlement,  location,  sale,  or  entry 4523 

4.  Pre-emptions    '. 

5.  Homesteads    4530 

6.  Mineral  lands  and  mining  resources 4613 

6A.  Timber  and  stone   lands 4671 

6B.  Desert  and  arid  lands,,  and  irrigation  and  reclamation 4674 

7.  Sale  and  disposal  of  the  public  lands 4756 

8.  Reservation  and  sale  of  town-si^es  on  the  public  lands 4784 

9.  Survey  of  the  public  lands ^ 4803 

10A.  Reservations  and  grants  to  states  for  public  purposes 4860 

10B.  Grants  in  aid  of  railroads  and  wagon  roads 4882 

IOC.  Rights  of  way  and  other  easements  in  public  lands 4918 

10D.  Grants  of  swamp  and  overflowed  lands 4958 

10E.  Drainage  under  state  laws 4976a 

10F.  Protection  of  timber,  and  depredations 4960 

10G.  Unlawful  inciosures  or  occupancy;    obstructing  settlement  or  transit  4997 

10H.  Abandoned    military    reservations ,. 5012 

101.    Ceded   Indian  reservations 5014 

10J.    Public  lands  in  Oklahoma 5025 

10K.  Public  lands  in  Alaska 5046 

11.     Miscellaneous  provisions  relating  to  the  public  lands 5097 


CHAPTER  ONE— SURVEYORS  AND  DEPUTY 

SURVEYORS 

Sec.  Sec. 

4435.  Surveyors-general;^    appointment.      44^.  Transcripts  from  records  of  Lou- 

4451.  Completion  of  surveys.  isiana. 

4454.  Conditions    of   delivery    of   field-      4460a.  Surveyors-general;       detail      of 
notes  to  the  States.  *  clerks  from  and  to  offices. 

4456.  Continuation  of  duties  after  ex- 
piration  of   commission. 

§  4435.  (R.  S.  §  2207.)     Surveyors-general;   appointment. 


Louisiana.— The  specific  appropria- 
tion in  Sundry  Civil  Appropriation  Act 
March  4.  1009,  for  completion  of  field 
notes  relating  to  surveys  in  Minnesota, 
North    Dakota,    and    Louisiana,    held 


a  repeal  of  Act  March  3,  1831,  creat- 
ing the  office  of  surveyor  general  of 
Louisiana.  Lewis  v.  U.  S.,  37  S.  Ct. 
570,  244  U.  S.  134,  61  Ll  Ed.  1039, 
affirming  judgment  50  Ct.  CI.  226. 


§  4451.  (R,  S.  §  2218.)     Completion  of  surveys. 

Abolition    of   turveyor-generai's   of- 

flcow— Office  of  surveyor  general  of 
Ix>uisiaDa  was  effectually,  though  im- 
pliedly, abolished  by  Act  March  4, 1900, 
35  Stat.  945,  987,  so  that  incumbent 
did  not  hold  over,  under  Comp.  St.  1016, 
f  4456,  authorizing  holding  over  until 


appointment  of  successor,  and  section 
4454,  prohibiting  turning  over  records 
of  office  until  state  by  law  provides  for 
their  reception,  and  this  section,  pro- 
viding for  turning  over  records  on  com- 
pletion of  the  survey.  Lewis  v.  U.  S., 
50  Ct.   CI.  226. 


§  4454.  (R.  S.  §  2221.)     Conditions  of  delivery  of  field-notes  to 
States. 


Abolition  of  survey  or- generai'8  of- 
flce.-— Office  of  surveyor-general  of 
Louisiana  was  effectually,  though  im- 
pliedly, abolished  by  Act  March  4, 
1909,  35  Stat.  945,  987,  so  that  incum- 
bent di4  not  hold  over  under  Comp.  St. 
1916,  I  4456,  authorizing  holding  over 


until  appointment  of  successor,  and  this 
section,  prohibiting  turning  over  rec- 
ords of  office  until  state  by  law  provides 
for  their  reception,  and  section  4451, 
providing  for  turning  over  records  on 
completion  of  the  survey.  Lewis  v. 
U.  S.,  50  Ct.  CI.  226. 
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§  4456.  (R.  S.  §  2222.)     Continuation  of  duties  after  expiration  of 
commission. 

Abolition    of   surveyor^general's   of-  appointment  of  successor,  and  section 

flce.--Office     of     surveyor-general     of  4454,  prohibiting  turning  over  records 

Louisiana  was   effectually,   though  im-  of  office  until  state  by  law  provides  for 

pliedly,    abolished    by    Act    March    4,  their     reception,     and     section   4451, 

1909,   35   Stat.   945,   987,   so   that  in-  providing  for  turning  over  records  on 

cumbcnt  did  not  hold  over  under  this  completion    of    the    survey.    Lewis  t. 

section,  authorizing  holding  over  until  U.  S.,  50  Ct.  CI.  226. 

§  4459.  (R.  S.  §  2225.)     Transcripts  from  records  of  Louisiana. 

Fees.^Surveyor   general    of   Louisi-  ing  inapplicable,  because  of  Act  April 

ana  held  not  entitled  to  f^es  under  Act  21,    1806,   giving   surveyor   general  of 

March  3,  1831,  §  5  (this  section),  for  Louisiana  the   same   authority  as  th« 

furnishing  copies  of  surveys  from  rec-  principal   deputy   surveyors.    Lewis  ▼- 

ords    of    his   office;    Rev.    St.    §    1765  TJ.  S.,  37  S.  Ct.  570,  244  U.  S.  134, 61 

(Comp.  St.  1916,  §  3234),  for  bidding  L.  Ed.  1039,  affirming  judgment  50  Ct 

public    officers    to    receive    additional  CI.  226. 
pay,  unless  authorized  by  law,  not  be- 

§  4460a.  (Act  March  1,  1919,  c.  86,  §  1.)     Surveyors-general;  d^ 
tail  of  clerks  from  and  to  offices. 

The  Secretary  of  the  Interior  is  authorized  to  detail  temporarily 
clerks  from  the  office  of  one  surveyor  general  to  another  as  the 
necessities  of  the  service  may  require  and  to  pay  their  actual 
necessary  traveling  expenses  in  going  to  and  returning  from  such 
office  out  of  the  appropriation  for  surveying  the  public  lands.  A 
detailed  statement  of  traveling  expenses  incurred  hereunder  shall 
be  made  to  Congress  at  the  beginning  of  each  regular  session 
thereof.     (40  Stat.  1251.) 

This  section  is  a  provision  of  the  legislative,  'executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated  is 
prior  appropriation  acts. 


CHAPTER  TWO— REGIST5;RS  AND  RECEIVERS 

Sec.)  Sec 

4469.  Appointment;    duties;    bonds.  paid     under     applications    re- 

4473.  Fees  and  commissions.  jected. 

4475a.  Fees  for  depositions.  4492.  Repayment  of  excess  payments. 

4480a.  Expenses  incurred.  4493.  Certification  of  amount  of  excess 

4491.  Repayment  of  purchase   moneys  moneys,  and  repayment 

§  4469.  (R.  S.  §  2234,  as  amended,  Act  Jan.  27,  1898,  c.  10.)    Ap 
pointment;   duties;   bonds. 

4.  Duties  and  powers^— A  receiver's  quiet    title,    without    being    otherwise 

receipt  from  the  United  States  govern-  certified  or  shown  to  be  genuine,  ^*' 

roent  for  land,  offered  by  plaintiff  as  a  inadmissible   for    any    purpose.    OU^^ 

foundation  for  his  title  in  an  action  to  v.  Kelsey  (Colo.)  157  P.  194. 

§  4473.  (R.  S.  §  2238,  as  amended,  Act  Dec.  17,  1880,  c.  2,  and  Act 
May  29,  1908,  c.  220,  §  14.)     Fees  and  conunissions. 

Cited    without    definite    application, 

Maginnis  v.  U.  S.,  52  Ct.  CI.  271. 

§  4475a.  (Act  July  1,  1918,  c.  113,  §  1.)     Fees  for  depositions. 

Hearings  in  land  entries :  For  hearings  or  other  proceedings  heW 
by  v)rder  of  the  Commissioner  of  the  General  Land  Office  to  deter- 
mine the  character  of  lands ;  whether  alleged  fraudulent  entries  are 
of  that  character  or  have  been  made  in  compliance  with  law;  and 
of  hearings  in  disbarment  proceedings  *  *  :  Provided,  That 
where  depositions  are  taken  for  use  in  such  hearit^gs  the  fees  of  tn^ 
officer  taking  them  shall  be  20  cents  per  folio  for  taking  and*  certi- 
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fying  same  and  10  cents  per  folio  for  each  copy  furnished  to  a  party 
on  request.    (40  Stat.  668.) 

Tins  section  was  a  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1919,  dted  above. 

§  4480a.  (Act  July  1,  1918,  c.  113,  §  1.)     Expenses  incurred. 

No  expenses  chargeable  to  the  Government  shall  be  incurred  by 
registers  and  receivers  in  the  conduct  of  local  land  offices  except 
upon  previous  specific  authorization  by  the  Commissioner  of  the 
General  Land  Office.    (40  Stat.  667.) 

This  section  was  a  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1919,  cited  above.  It  supersedes  a  similar  provision  of  Act  June 
12,  1917,  c.  27,  8  1,  40  Stat  142. 

§4491.  (Act  March  26,  1908,  c.  102,  §  1.)     Repayment  of  purchase 
moneys  paid  imder  applications  rejected. 


Enforcement  of  claims^— See  Laugh- 
lin  V.  U.  S.,  52  Ct.  CI.  292. 

When  the  government  has  observed 
its  obligations  and  the  claimant  has 
not,  a  legislative  intention  to  refund 
money  paid  in  strict  accord  with  bene- 
ficial legislation  cannot  be  assumed. 
BUlings  V.  U.  S.,  50  Ct.  CI.  328. 

Where  a  refundment  under  this  and 
the  two  following  sections  for  excess 
fees  collected  is  denied  through  error 
or  neglect  on  the  part  of  the  Secretary 
of  the  Interior,  an  action  will  tie  in  the 


court  under  its  general  jurisdiction  of 
"all  claims  founded  upon  any  law  of 
Congress."  Maginnis  v.  U.  S.,  52  Ct. 
CI.  271. 

Where  a  recovery  of  purchase  money, 
is  sought  under  this  and  the  two  fol- 
lowing sections,  a  finding  by  the  Com- 
missioner of  the  Qeneral  Land  Office 
that  plaintifTs  application  was  tainted 
with  fraud,  defeating  recovery,  is  bind- 
ing upon  the  court.  Quinn  v.  U.  S., 
52  Ct  a.  496. 


§  4492.  (Act  March  26,  1908,  c.  102,  §  2.)     Repajmient  of  excess 
payments. 

See  note  under  section  4491,  ante. 

§  4493.  (Act  March  26,  1908,  c.  102,  §  3.)     Certification  of  amount 
of  excess  moneys,  and  repayment. 

See  note  under  section  4491,  ante. 


CHAPTER  THREE  A— WITHDRAWAL  FROM 
SETTLEMENT,  LOCATION,  SALE,  OR 

ENTRY 


§  4523.  (Act  June  25,  1910,  c.  421, 
tion  of  lands  for  water-power 

Withdrawals  or  reservations^— In  a 

suit  to  oust  defendants  from  possession 
of  land,  which  had  been  withdrawn  from 
entry  under  Pickett  Act  June  25,  1910 
(Comp.  St.  1916,  §§  4523,  4524),  evi- 
dence held  to  warrant  a  finding  that  at 
the  time  of  the  withdrawal  defend- 
ants were  in  possession  of  the  land. 
U.  S.  V.  Grass  Creek  Oil  &  Gas  Co., 
236  F.  481,  149  C.  C.  A.  533. 

A  claim  initiated  by  a  location  made 
while  an  executive  order  withdrawing 
lands  from  entry  was  in  force  can  be 
the  basis  of  no  right  as  against  the 
United  States  as  the  owner  of  the  title, 
but  the  claimant  is  a  mere  trespasser. 
U.  S.  V.  McCutchen  (D.  O.)  234  F.  702. 

A  suit  to  enjoin  the  Secretary  of  the 
Interior  from  canceling  a  list  of  rail- 
road indemnity  lauds  selected  under 
Act  July  25,  1866,  and  subsequently  in- 


§  1.)  Withdrawal  and  reserva- 
sites,  or  other  purposes. 

eluded  in  a  water-power  site  reserve  br 
executive  order  under  this  and  the  two 
following  sections,  is  not  a  suit  against 
the  United  States.  Central  Pac.  Ry. 
Co.  V.  Lane,  46  App.  D.  C.  374. 

Validity  of  wlthdrawal^An  in- 
terest in  the  indemnity  lands  selected 
under  Act  July  25,  1866,  vested  in  the 
railroad  company  as  of  the  date  of  se- 
lection, and  not  as  of  the  date  of  the 
approval  of  the  list  by  the  Secretary 
of  the  Interior,  of  which  vested  inter- 
est the  company  could  not  be  deprived 
by  Act  June  25,  1910  (Comp.  St.  1916, 
§§  4523-4525),  or  the  executive  order 
made  thereunder.  Central  Pac.  Ry. 
Co.  V.  Lane,  46  App.  D.  C.  374. 

— -  Effect  of  withdrawals— Presi- 
dential order  of  Sept.  27,  1909,  tem- 
porarily    withdrawing     certain     public 
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lands  in  California  from  entry  nnder 
the  mineral  laws  did  not  become  in- 
operative by  Act  Cong.  June  25,  1910 
(Comp.  St.  1916,  §§  4623-4525),  but 
continued  in  force  until  superseded  by 
order  of  July  2,  1910,  and  its  effect  was 
to  withdraw  the  lands  from  exploration 
as  well  as  entry.  U.  S.  v.  Midway 
Northern  Oil  Co.  (D.  C.)  232  F.  619. 


—  Effect  on  oil  or  gas  location^ 

Presidential  order  of  September  27, 
1909,  withdrawing  certain  lands  from 
entry,  construed  with  respect  ^  oil 
mining  claims  thereon  at  the  date  of 
the  order.  U.  S.  v.  McCutchcn  <ID.  C.) 
234  F.  702. 

See,  also,  note  nnder  section     4524, 
post. 


§  4524.  (Act  June  25,  1910,  c.  421,  §  2,  as  amended,  Act  Aug^.  24, 
1912,  c.  369.)  Lands  withdrawn  open  to  exploration  under 
mining  laws;  rights  of  occupants  or  claimants  of  oil  or  gas 
bearing  lands;  forest  reserves. 


See  notes  under  §  4523,  ante. 

Occupants  or  claimants  of  land  do- 
ing development  workw— Persons  in  ac- 
tual occupancy  of  public  oil  lands,  who 
were  assembling  equipment  so  as  to 
drill  wells  to  produce  oil  at  the  time  an 
order  of  withdrawal  under  this  act, 
held  bona  fide  occupants  diligently 
prosecuting  the  work  of  discovery, 
and  so  their  rights  are  unaflfceted  by 
the  order  of  withdrawal.  U.  S.  v. 
Grass  Creek  Oil  &  Gas  Co.,  236  F. 
481,  149  C.  O.  A.  533. 

The  United  States  held,  on  the  evi- 
dence, not  entitled  to  recover  oil  placer 
mining  claims  located  under  Rev.  St. 
§§  2329-2333  (Comp.  St.  1916,  §§  4C2S- 
4632),  and  Act  Feb.  12,  1903,  c.  548 
(Comp.  St.  1916,  §  4636),  on  which  de- 
velopment work  was  being  diligently 
prosecuted  at  the  time  of  the  withdraw- 
al proclamation  of  September  27,  1909, 
and  this  section  although  no  discovery 
had  at  that  time  been  made.  Consoli- 
dated Mut.  Oil  Co.  V.  U.  S.,  245  F. 
521,  157  0.  C.  A.  633. 

Where  it  was  questionable  whethor 
defendant,  claimant  of  oil-bearing  lands, 
was  in  diligent  prosecution  of  discov- 
ery under  this  Act  at  time  of  with- 
drawal, held  that,  under  circumstances, 
drilling  of  further  wells  should  be  en- 
joined, and  receiver  appointed  to  take 
charge  of  proceeds  of  oil  from  wells 
already  drilled.  U.  S.  v.  Honolulu  Con- 
sol.  Oil  Co.  (C.  C.  A.)  249  F.  167. 

Proviso  to  this  section  relating  to 
the  rights  of  occupants  or  claimants  of 
oil  lands  when  withdrawn  from  entry 
construed.  U.  S.  v.  Midway  Northern 
Oil  Co.  (D.  C.)  232  F.  619. 

Under  this  section,  labor  performed 
at  a  distance  from  a  claim  on  oil-bear- 
ing lands  withdrawn  from  appropria- 
tion, and  intended  to  facilitate  develop- 
ment of  claim,  though  not  performed 
immediately  thereupon,  will  not  hold  a 
location.  U.  S.  v.  Ohio  Oil  Co.  (D.  C.) 
240  F.  998. 

In  a  proceeding  to  forfeit  locations 
on  mineral  land  withdrawn  from  ap- 
propriation, evidence  held  to  show  per- 
formance of  labor  and  making  of  im- 
provements sufficient  within  this  sec- 
tion, to  hold  claim.    Id. 

Under  Pickett  Act,  locators  are,  on 
withdrawal  of  lands  from  appropria- 
tion, even  as  against  government,  en- 
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titled  to  be  nninternipted  in  their  pros- 
ecution of  work  for  the  discovery  of 
oil  and  gas.  U.  S.  v.  Stockton  Midway 
Oil  Co.  (D.  C.)  240  F.  1008. 

Where,  at  the  time  of  witbdrainval  of 
public  lands,  defendant  was  doing  no 
work  on  several  of  group  of  claims, 
though  engaged  in  discovery  work  as  to 
one,  held  that,  under  Pickett  Act,  and 
despite  Rev.  St.  §§  2324,  2325  (Comp. 
St.  1916,  §§  4620,  4622),  such  work 
could  not  be  applied  to  all  of  group 
under  group  development  theory.    Id. 

Where  an  oil  company  entered  and 
began  development  work  as  agent  and 
for  benefit  of  locator,  held  that,  after 
withdrawal,  it  could  not  assert  any 
rights  nnder  Pickett  Act;  location  be- 
ing invalid,  because  frauduleot  •  V-  S- 
V.  Brookshire  OU  Co.  (D.  C.)  242  F. 
718. 

Occupant  of  oil  and  gas  lands,  who 
at  .date  of  withdrawal  from  entry  is 
making  reasonable  effort  to  coB»P^^t_^ 
work  of  discovery,  manifested  by  physi- 
cal acts  having  a  direct  tendency  to 
facilitate  exploration  and  discovery, 
held  within  the  protection  of  the  Pick- 
ett Act.  U.  S.  V.  North  American  Oil 
Consolidated  (D.  C.)  242  F.  723. 

After  occupant  of  oil  land,  diUgci^^^ 
prosecuting  work  when  the  land  was 
withdrawn,  had  made  discoveries,  held, 
that  government  could  not  question  its 
rights  because  at  some  time  during  the 
work  it  was  not  as  diligent  as  It  could 
have  been.    Id. 

Occupant  of  oil  and  gas  land  with- 
drawn from  entry  held  not  require  ^^ 
make  unusual  or  extraordinary  effort 
to  obtain  water,  to  be  entitled  to  pro* 
tection  on  ground  that  it  was  dili- 
gently prosecuting  the  work  oa  such 
land.    Id. 

Under  Pickett  Act,  rights  of  occu- 
pants prosecuting  work  on  oil  lau/^s 
when, withdrawn  do  not  cease  upon  dis- 
covery, and  the  occupant  is  entitled  to 
the  benefits  of  the  discovery.   Id. 

Oil  company  held  diligently  prosecut- 
ing work  at  date  of  withdrawal  of  land 
from  entry,  so  as  to  be  within  the  pro- 
tection of  the  Pickett  Act,  though  de- 
laying drilling  and  installation  of  ma- 
chinery until  assured  a  supply  of  wa- 
ter.   Id. 

The  Pickett  Act  relieves  oil  land  with- 
in its  terms  from  the  effect  of  a  with- 
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drawal  order,  and  leaves  it  subject  to 
the  disposition  of  the  land  department. 
U.  S.  V.  Record  Oil  Co.  (D.  C.)  242  F. 
746. 

Under  Pickett  Act,  held,  that  an  oc- 
cupant or  claimant  engaged  in  diligent 
prosecution  of  work  of  discovery  on 
oil  or  gas  bearing  lands  is,  if  he  con- 
tinues and  makes  discovery,  entitled  to 
the  same  rights  under  the  placer  min- 
ing law  (Rev.  St.  §§  2329.  2330  [Comp. 
St.  1916,  §§  462S,  4629])  as  if  such 
withdrawal  had  not  occurred.  U.  S.  v. 
Thirty-Two  Oil  Co.  (D.  C)  242  F.  730. 

Discovery  work,  to  protect  rights  of 
occupant  or  claimant  of  oil  and  gas 
lands  under  Pickett  Act  after  with- 
drawal by  presidential  order,  cannot  be 
by  group,  as  in  case  of  group  assess- 
ment work  authorized  by  sections  4620, 
4622.    Id. 

Under  Pickett  Act.  rights  of  claimant 
under  location  on  oil  or  gas  lands  with- 
drawn are  not  protected  by  the  prose- 
cution of  discovery  work  on  adjacent 
claims.    Id. 

Pr<»feronce  right  of  locators  on  oil 
and  gas  lands,  who  marked  boundaries 
prior  to  withdrawal  in  1909,  was  good 


against  all  but 'the  United  States,  and 
was  protected  by  Pickett  Act.    Id. 

Work  lending  to  discovery  of  oil  and 
gas,  though  it  be  extraterritorial,  as 
building  of  roads,  etc.,  will  constitute 
diligent  prosecution  of  discovery  work, 
sufficient  to  protect  rights  of  claimant 
or  occupant  under  Pickett  Act  after 
withdrawal.    Id. 

Whether  occupant  or  claimant  of  oil 
or  gas  bearing  land  was,  on  withdrawal 
by  presidential  order,  engaged  in  dili- 
gent prosecution  of  work  leading  to 
discovery,  within  Pickett  Act,  is  a 
question  of  fact,  dependent  upon  cir- 
cumstances of  each  particular  case.    Id. 

Under  this  act,  declaring  that  rights 
of  any  person  who  at  date  of  any 
withdrawal  order  is  bona  fide  occupant 
or  claimant  of  oil  or  gas  bearing  land, 
and  who  is  in  diligent  prosecution  of 
work  leading  to  discovery,  shaU  not  be 
affected  by  order,  drilling  of  oil  well 
on  one  location  cannot,  where  group 
theory  was  inapplicable  to  several  lo- 
cations, be  treated  as  work  leading  to 
discovery  on  another.  U.  8.  v.  Hono- 
lulu Consol.  Oil  Co.  (D.  O.)  249  F.  167. 


§  4525.   (Act  June  25,  1910,  c.  421,  §  3.)     Reports  of  withdrawals 
to  Congress. 

See  notes  under  §  4523,  ante. 

§  4528.  (Act  Sept.  30,  1913,  c.  15,  §  1.)     Opening  of  lands  restored 
to  entry  after  withdrawals. 

Proclamations  issued  under  this  section: 

March  21,  1917,  lands  in  Crook  National  Forest,  Arizona. 

June  30,  1917,  lands  in  Palisades  National  Forest,  Idaho  and  Wyoming. 

August  8»  1917,  Dakota  National  Forest,  North  Dakota;  Wasatch  Nation- 
al Forest,  Utah. 

Sept.  27,  1917,  Fremont  National  Forest,  Oregon;  Wallowa  National  For- 
est, Oregon. 

Oct.  9,  1917,  Cache  National  Forest,  Idaho  and  Utah. 


CHAPTER  FOUR— PRE-EMPTIONS 


(R.  S.  §  2258.    Repealed.) 

Statute  construed  and  applied.— See 
Salt  Lake  Inv.  Co.  v.  Oregon  Short 
Line  R.  Co.,  38  S.  Ct.  348,  246  U.  S. 


446,  62  L.  Ed.  823,  affirming  judgment, 
148  P.  -439,  46  Utah,  203. 


CHAPTER  FIVE— HOMESTEADS 


Sec.  Sec 

4530.  Who  may  enter  certain  unappro-      4537. 

priated  public  lands.  4538. 

4531.  Mode  of  procedure. 

4532.  Certificate  and  patent;    leaves  of 

absence;    commutation  proofs;      4543. 

enlarged  entries  and  arid  land.      4545. 
4532a.  Leaves    of   absence ;     proof   on 

commutation.  4545a 

4532c.  Same;   existing  war.  4546. 

4535.  Right  of  transfer  of  settlers  nn- 

der   homestead   or   pre-emption 

laws.  4548. 

4536.  Kelinquishment   of   claim ;     land      4551. 

open  to  entry. 


Cancellation  of  claim;    notice. 

Time  for  filing  application  and 
perfecting  entry;  marriage  of 
entry  woman ;    liomesteads. 

Righ^  inuring  to  infant  children. 

Persons  in  military  or  naval  serv- 
ice ;   affidavits. 

,  Same. 

Officers  before  whom  affidavits 
or  proofs  may  be  made;  per- 
jury;  fees. 

Administration  of  oaths. 

Homestead  lands  exempt  from 
prior  debts. 
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Sec. 

4552.  Beversion    of    lands    entered    to 

.   Government. 
4563-456S.  Enlarged  home8t;iead  entries 
,  of     certain      nonmineral, 

nonirrigable,  lands,  in  cer- 
tain  States. 
4574.  Enlarged  entries  of  certaiili  non- 
mineral,    nonirrigable  lands   in 
Idaho;    lands  without  domestic 
water  supply  designated;    rea- 
idonce  and  cultivation. 
4574b.  Enlarged  entries;  amount  of  land; 
soldiers'  additional  homesteads. 
4587a.  Stock-raising  homestead  entries; 
persons  entitled  to;    numbers 
of  acres. 
4587b.  Same;     designation    of    lands; 

applications. 
4587c.  Same;    persons  entitled  to;    ef- 
fect of  entries  under  §  2. 
4587d.  Same;        additional       entries; 

amount. 
4587e.  Same;    additional  entries. 
4587f.  Same;    additional  entries;    per- 
sons entitled  to. 
4587g.  Same;    commutation. 
4587h.  Same;  additional  entries;  pref- 
erential rights. 
45871.  Same;    reservation   of  coal   and 

mineral  rights. 
4587J.  Same;    reservation  of  land  con- 
taining water  holes. 
4587k.  Same;    rules  and  regulations. 
4588a.  Rights   of  minors   to  privileges 
of  homestead,  other  land  and 
mineral  entry  laws.      < 
4588b.  Relinquishment  of  entries  under 
Act   Aug.    31,    1918,    c.    166, 
§  8. 
4589.  Payment  before  expiration  of  five 
years ;   rights  of  applicant. 


Sec. 

4591.  No  distinction  on  account  of  nee 

or    color;     mineral   lands    not 
subject  to  entry. 
4591a.  Rights   of   former   entrants  on 
ceded  Indian  reservations. 

4592.  Soldiers*  and  sailors'  homestead. 

4593.  Same ;   deduction  of  military  and 

naval  service  from  time. 
4593a.  Same ;    application  of  R.   S.  H 
2394,    2305,    to   military   and 
naval  service  on  Mcxie&n  bor- 
der or  in  war  with  Germany. 

4594.  Persons   who   have  entered  less 

than  160  acres. 

4595.  Same;    entxies  canceled;     repay- 

ment of  fees. 

4596.  Entries  canceled  or  not  confirm- 

ed ;  repayment  of  fees  and  pur- 
chase-money. 

4597.  Appropriation. 

4598.  Rules  by  Commissioner  of   Gen- 

eral Land  Office. 

4601.  Soldiers'     additional     homestead 

certificates ;    sale. 

4602.  Widows    and   minor  children    of 

persons   entitled   to  homestead. 
4602a.  Widows  and  minor  children   of 
applicants  for  homesteads  dy- 
ing in  military  or  naval  serT- 
ice. 

4603.  Actual  service  in  the  Army    or 

Navy  equivalent  to  residence. 

4604b.  Service  in  Army  or  Navy  to 
time  of  war  equivalent  to  ac- 
tual residence;    contests. 

4605.  Entry  by  agent. 

4611.  Indians   abandoning   tribal    rela- 

tions. 

4612.  Indians  located  on  public  lands; 

patents. 


§  4530.  (R.  S.  §  2289,  as  amended.  Act  March  3,  1891,  c  561,  §  5.) 
Who  may  enter  certain  unappropriated  public  lands. 

absurd  results.  Jackman  v.  Atebisun, 
T.  &  S.  F.  R.  Co.  (N.  M.)  170  P.  1036. 
The  words  **public  lands,"  when  a 
different  intention,  is  not  clearly  «^' 
pressed,  are  used  in  legislation  of  Co°' 
gress  to  designate  such  land  as  is  sub- 
ject to,  sale  or  other  disposal  under 
general  laws,  but  not  such  as  i^  ^^' 
served  by  competent  authority  for  ^^^ 
purpose  or  in  any  manner,  altbo^^ 
no  exception  of  it  is  made.     Id* 

6.  Lands  not  open  to  hona^^**'' 
entry^Where  the  statute  opening  *» 
Indian  reservation  to  settlement  •'" 
thorized  the  Secretary  of  the  Int^J^J** 
to  reserve  land  for  town  sites,  and  the 
proclamation  issued  pursuant  tb«''^'[? 
in  terms  applied  only  to  vnreser^'^ 
land,  no  rights  on  a  tract  reserved  ^^^ 
a  town  site  can  be  acquired  by  a  bov^^ 
stead  application.  Cooper  v.  U.  S-  i^- 
C.  A.)  253  F.  360. 

9.  Possessory  rights  In  public  la"^^ 
—Rem.  &  BaL  Code  Wash.  «  811  a^a 
825,  making  possession  for  five  ^' 
preceding  unlawful  entry  sufficient  ba- 


4.  Unappropriated  pubiio  iands  de- 
flned^-The  terms  "public  lands"  and 
"public  domain"  are  used  in  United 
States  statutes  and  decisions  to  desig- 
nate lands  subject  to  sale  or  disposal 
under  the  general  laws  of  the '  United 
States  or  the  states.  Northern  Pac. 
Ry.  Co.  V.  Hirzel,  161  P.  854,  29  Idaho, 
438. 

By  Act  Cong.  Jan.  14,  1889,  and  ac- 
ceptance thereof  by  the  Chippewa  In- 
dians, lands  within  the  Red  Lake  In- 
dian Reservation  were  appropriated  to 
the  purposes  of  an  express  trust,  and 
were  to  be  disposed  of  as  therein  ex- 
pressly provided  to  carry  out  such 
trust,  and  hence  were  not  "unappro- 
priated public  lands,"  subject  to  entry 
under  this  section.  Cathcart  v.  Min- 
nesota &  M.  R.  Co.  (Minn.)  157  N. 
W.  719. 

The  words  "public  lands"  are  not 
always  used  in  the  same  sense,  and 
their  true  meaning  is  to  be  determined 
by  the  context,  and  it  is  court's  duty 
not  to  give  such  a  meaning  as  would 
destroy  the  purpose  of  Jaw  or  lead  to 
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sis  for  forcible  entry  and  detainer  ac- 
tion, etc,  does  not  unconstitutionally 
conflict  with  U.  S.  Rev.  St.  §  2289  et 
seq.  (Comp.  St.  1916,  {  4530  et  seq.) 
relating  to  homestead  entries.  Denee 
V.  Ankeny,  38  S.  Ct  226,  246  U.  S. 
208,  62  L.  Ed.  669,  affirming  judgments 
Morrison  v.  Gunning,  157  P.  1199,  91 
Wash.  693,  and  Ridpath  v.  Denee,  148 
P.  15.  85  Wash.  322. 

PlaintifTs  settlement  on  land,  in  con- 
travention of  an  order  of  the  Secre- 
tary of  the  Interior  to  preserve  the 
status  quo  pending  final  action  on  de- 
fendant's entry,  is  a  trespass,  initiating 
no  adverse  claim,  and  giving  no  right 
under  the  public  land  laws.  Fisher 
v.  Rule,  39  S.  Gt  122,  63  L.  Bd.  — . 
Adver9e  possession  for  10  years  un- 
der the  limitation  statutes  of  the  state 
ot  Washington  confers  no  right,  where 
the  legal  title  to  the  land  is  in  the  Unit- 
ed States.  Reed  v.  St  Paul,  M.  &  M. 
Ry.  Co.  (D.  C.)  234  F.  123. 

As  to  tract  of  land  granted  to  town 
by  Congress  in  trust  for  specified  uses, 
a  disseisor  as  against  the  pubUc,  could 
not  acquire  title  thereto  by  adverse 
possession.  Hughes  v.  City  of  Tusca- 
loosa (Ala.)  73  So.  90. 

Neither  party  who  agreed  to  home- 
stead land,  and,  after  securing  patent, 
to  give  deed  to  defendant,  nor  his  ven- 
dee, could  defeat  title  of  defendant  In 
possession  by  showing  it  was  acquired 
by  fraud  on  federal  government,  in  ob- 
taining patent,  under  this  section.  Mc- 
Dougald  V.  ChUds  (Ark.)  189  S.  W. 
659. 

Introduction  by  claimant  through  a 
railroad  grant,  of  official  maps  of  the 
Department  of  the  Interior  showing 
the  lands  in  question  to  be  public  lands, 
and  also  showing  the  outlines  of  the 
Mexican  grants  in  their  vicinity,  were 
sufficient  to  show  prima  facie  that  the 
land  was  public  land.  People's  Water 
Co.  V.  Perkins  (Cal.  App.)  168  P.  154. 
One  who  accepts  the  government's 
ofi^er  to  convey  lands  to  him  on  the 
performance  of  prescribed  conditions 
has  the  same  right  to  improvements 
on  the  lands  as  one  who  accepts  the 
government's  offer  to  sell  for  cash. 
Scott  V.  Buchanan  (Colo.)  174  P.  1123. 
Homestead  entryman  has  from  the 
first  a  possessory  right  to  improve- 
ments upon  government  lands,  includ- 
ing everything  classed  as  part  of  real- 
ty, good  against  every  one  except  the 
United  States.     Id. 

In  action  for  maliciously  destroying 
improvements  which  were  upon  govern- 
ment lands  at  time  plaintiffs'  son  made 
entry,  if  defendants  had  grounds  upon 
which  to  justify  carrying  away  of  ma- 
terials, they  should  have  set  up  such 
fact  in  answers,  as  no  presumption  to 
that  effect  will  be  indulged.     Id. 

Improvements  on  government  lands 
to  _  which  plaintiffs  procured  patent, 
ha'nng  been  on  premises  for  at  least 
four  years,  and  all  that  time  in  pos- 
session of  plaintiffs  or  their  son,  en- 


tryman, plaintiffs  had  a  right  of  ac- 
tion against  any  one  disturbing  their 
possession  to  their  damage.     Id. 

If  it  be  considered  that  those  em- 
ployed to  work  on  and  improve  gov- 
ernment lands  to  which  plaintiffs  had 
procured  patent  were  in  actual  pos- 
session, plaintiffs,  since  they  had  full 
title  to  the  fee,  could  bring  an  action 
for  injury  to  the  reversion.    Id. 

Where  defendant's  predecessor  made 
homestead  entry  in  1858  and  convey- 
ed to  one  who  continued  possession, 
but  the  entry  was  canceled  in  1897  by 
the  federal  government,  confirming  a 
selection  of  swamp  lands  made  by  the 
state,  pursuant  to  congressional  dona- 
tion of  1850,  approved  in  1900  to  per- 
fect title  in  the  state,  defendant  did 
not  have  title  by  adverse  possession 
against  the  state's  patentee.  WiUough- 
by  V.  Caston  (SUbb.)  72  So.  129. 

Defendant's  predecessor  in  title  held 
not  to  have  acquired  good  title  against 
the  state  by  adverse  possession  prior 
to  1877  on  ground  that  when  federal 
Land  Department  in  1900  approved  se- 
lection by  state  of  lands  in  question  as 
swamp  or  overflowed,  inchoate  title  of 
state  was  perfected  as  of  date  of  con- 
gressional donation  of  the  lands  in 
1850,  so  that  the  doctrine  of  relation 
back  applied.    Id. 

Statute  of  limitations  does  not  be- 
gin to  run  as  to  lands  donated  to  state 
by  federal  government  until  the  sov- 
ereign power  has  conveyed  title  by 
proper  patent,  as  until  title  to  swamp 
lands,  selected  by  state  pursuant  to 
Act  Cong.  Sept.  28,  1850,  was  confirm- 
ed in  state  by  approval  of  selection  by 
Secretary  of  Interior,  the  title  re- 
mained subject  to  the  United  States 
Land  Department.    Id. 

In  view  of  Act  Cong.  Feb.  14,  1859, 
admitting  Oregon  into  Union,  section  4 
of  which  provides  that  state  shall  not 
interfere  with  primary  disposal  of  soil 
by  United  States,  when  United  States 
issued  patents  to  land,  it  made  a  pri- 
mary disposal  of  soil,  and  title  so 
transferred  could  be  defeated  by  show- 
ing of  title  by  adverse  possession.  Mc- 
Comas  V.  Northern  Pac.  Ry.  Co.  (Or.) 
162  P.  862,  modifying  opinion  on  re- 
hearing 161  P.  562. 

Government  land  cannot  be  acquired 
by  adverse  possession.  Schmitz  v. 
Klee  (Wash.)  173  P.  1026. 

91/2.  Sufficiency  of  residence  by  one 
commuttng  entry^-Under  Act  Aug.  15, 
1894.  c.  290,  and  Rev.  St.  §  2289  and 
§  2301,  as  amended  by  Act  March  3, 
1891,  c.  561  (Comp.  St.  1916,  §§  4530, 
4589),  sufficiency  of  residence  by  one 
commuting  entry  under  the  act  of  1894 
held  governed  by  section  2301.  U.  S. 
V.  Jones,  242  F.  609,  155  C.  C.  A. 
209,  reversing  judgment  (D.  C.)  232 
F.  218. 

Cited  witliout  definite  application. 
Union  Naval  Stores  Co.  v.  U.  S.,  36  S. 
Ct  308,  60  L.  Ed.  644;  U.  S.  v.  Bea- 
man  (C.  C.  A.)  242  F.  876. 
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§  4531.  (R.  S.  §  2290,  as  amended 
Mode  of  procedure. 

I.  Mode  of  acquiring  title  in  general. 

—Where  plaintiff  did  not  appeal  from 
an  order  requiring  him  to  furnish  proof 
showing  he  was  head  of  a  family,  and 
failed  to  furnish  such  proof  within 
time  fixed,  he  cannot,  the  land  having 
been  patented  to  another,  object.  Fish- 
er V.  Rule,  232  F.  861,  147  C.  C.  A.  55. 

7'/2*  Application  as  evidence  as  to 
claim  of  ownershipw— Application  of  oc- 
cupant of  land  confirmed  to  railroad 
company  by  Act  Feb.  8,  1887,  to  make 
homestead  entry  thereof,  held  evidence 
that  his  possession  was  not  under  a 
claim  of  ownership.  U.  S.  v.  New  Or- 
leans Pac.  Ry.  Co.,  235  F.  a33,  149 
C.  C.  A.  145. 

13.  Entry  for  use  of  another.— An 
entryman's  agreement  that  title  shall 
inure  to  the  benefit  of  another  dis- 
qualifies him  from  securing  title  un- 
der the  commutation  provision  by  sub- 
stituting the  minimum  price  of  the  land 
for  the  required  residence  and  culti- 
vation. Causey  v.  U.  S.,  36  S.  Ct.  365, 
240  U.  S.  399,  60  L.  Ed.  711,  affirming 
decree  203  F.  1022,  121  C.  C.  A.  663. 

Offer  to  return  land  scrip  certifi- 
cates received  when  commutation  home- 
stead entry  was  made'  held  not  prereq- 
uisite to  suit  to  annul  patent  because  of 
entryman's  agreement  that  title,  when 
acquired,  should  inure  to  another's  ben- 
ofit.    Id. 

l3'/2.  Entry  for  speculatlon^-Where 
an  entryman  on  public  lands,  who 
secured  a  patent,  was  not  actuated 
by  speculative  purpose  at  the  time 
of  his  entry,  he  may,  despite  this  and 
the  following  section,  declaring  that  a 
patent  shall  not  be  issued  to  one  enter- 
ing for  .  speculative  purpose,  dispose' 
of  the  land  after  acquiring  his  patent. 
U.  S.  V.  Albright,  234  F.  202. 

Under  this  and  the  following  section 
the  fact  that  an  entryman  on  public 
lands,  who  filed  for  speculative  pur- 
poses, asked  one  who  subsequently  pur- 
chased if  he  would  buy  the  land  when 
patented,  does  not  deprive  purchas- 
er of  the  benefit  of  his  good  faith,  or 
establish  that  he  knew  the  land  was 
patented  for  speculative  purposes.    Id. 

See,  also,  note  under  §  45.32,  post. 

14.  Agreements  or  contracts  forbid- 
den^—Under  Homestead  law  the  entry- 
man  must  claim  the  land  for  his  own 
benefit  and  can  make  no  agreement  for 
alienation.  U.  S.  v.  Jones.  242  F.  609, 
155  C.  C.  A.  299,  reversing  judgment 
(D.  C.)  232  F.  218. 

Where  arrangement  whereby  certain 
persons  were  to  obtain  title  from  the 


,  Act  'March  3,  1891,  c  561,  §  5.) 

government  under  the  homestead  act  to 
certain  premises  occupied  by  one  o£  their 
number  and  thereafter  convey  to  him 
was  illegal,  as  contrary  to  public  pol- 
icy, the  proposed  grantee  acquired 
thereby  no  legal  or  equitable  rights  of 
any  kind  which  he  could  transfer.  Nil- 
son  V.  HamUton  (Utah)  174  P.  624. 

141/2.  Mo rtgagow— Mortgage  by  one 
'  who  had  not  perfected  his  hoiae stead 
rights,  having  no  patent,  cerKficate, 
or  final  receipt,  and  not  having  furnish- 
ed sufficient  proof  to  acquire  a  certifi- 
cate, was  absolutely  void  under  -tbvs 
and  the  following  section.  Hale  v.  "Mc- 
Graw   (Ala.)  78  So.  214. 

17.  Sale  and  relinquishment  by  entry- 
man.— Occupant  of  land  confirmed  to 
railroad  by  Act  Feb.  8,  1887,  held  to 
relinquish  rights  by  homesteading  other 
land,  and  he  could  convey  no  rights  to 
another.  U.  S.  v.  New  Orleans  Po<^- 
Ry.  Co.,  235  F.  833,  149  C.  C.  A.  14o. 

Warranty  deed  by  one  who  had  not 
perfected  his  homestead  rights,  having 
no  patent,  certificate,  or  final  receipt, 
and  not  having  furnished  suflScient 
proof  to  acquire  a  certificate,  was  ab- 
solutely void,  under  this  and  the  fol- 
lowing section.— Hale  v.  McGraw  (Ala.) 
78  So.  214. 

.20.  Recovery  of  payment.— When  the 
government  has  observed  its  obligations 
and  the  claimant  has  not,  a  legislative 
intention  to  refund  money  paid  in  strict 
accord  with  beneficial  legislation  can- 
not be  assumed.  Billings  v.  U.  S..  50 
Ct  CI.  328. 

21.  Hlghi  acquired  by  entry  or  appH- 
catlonw— Pendency  of  application  of  oc- 
cupant to  make  homestead  entry  sob- 
sequent  to  patent  to  another  held  wit/j- 
out  effect  on  the  title  passing  by  the 
patent.    U.  S.  v.  New  Orleans  Pac.  By. 
Co.,  235  F.  &33,  149  C.  C.  A.  145. 

An  entryman,  having  made  P^^l^^^ 
entry,  has  an  equitable  interest  in  *"'' 
land  prior  to  issuance  of  patents  "^^s*' 
ing  legal  title  therein.  MiUer  v.  'i^<>^ 
(Mo.)  204  S.  W.  257. 

Claim  of  adverse  possession  by  "** 
fendant  or  his  predecessor  holdinic  "?' 
der  a  pre-emption  or  homestead  ^^^? 
subsequent  to  Act  Cong.  March  ^  ■ 
1804,  held  unavailing  asrainst  "ffl^  ?.  ■ 
way  granted  to  Northern  Pacific  ***« 
rond  Company  by  Act  Cong.  J^^^\jt  ' 
1864.  Northern  Pac.  Rv.  Co.  v.  ^^' 
Donald,  157  P.  222.  91  Wash.  113- 

Cited  without  definite  applicatfO"' 
r.  S.  V.  Morehead,  37  S.  Ct.  45S,  ^*ij' 
E.l.  926;  Maginnis  v.  U.  S.,  52  Ct-  *-'• 
271. 


\ 


§  4532.  (R.  S.  §  2291,  as  amended,  Act  June  6,  1912,  c.  153.)  Cer- 
tificate and  patent;  leaves  of  absence;  commutation  prcK>^^' 
enlarged  entries  and  arid  land. 

I.  Alienations    by     entryman.— Occu-      Act   Feb.   8,   1887,   held   to  reljxia<»'^^ 
pant  of  land  confirmed  to  railroad  by      rights  by  homesteading  other  landt  ^ 
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he  could  convey  no  rights  to  another. 
U.  S.  V.  New  Orleans  Pac.  Ry.  Co.,  235 
F.  833,  149  C.  O.  A.  145. 

Where  an  entryman  on  public  lands, 
who  secured  a  patent,  was  not  actuated 
by  speculative  purpose  at  the  time  of 
his  entry,  he  may,  despite  this  and  the 
preceding  section,  declaring  that  a  pat- 
ent shaU  not  be  issued  to  one  entering 
for  speculative  purpose,  dispose  of  the 
land  after  acquiring  his  patent  U.  S. 
v.  Albright  (D.  C.)  234  F.  202. 

Under  this  and  the  preceding  section, 
the  fact  that  an  entryman  on  public 
lands,  who  filed  for  speculative  pur- 
poses, asked  one  who  subsequently  pur- 
chased if  he  would  buy  the  land  when 
patented,  does  not  deprive  purchaser  of 
the  benefit  of  his  good  faith,  or  estab- 
lish that  he  knew  the  land  was  patent- 
ed  for  speculative  purposes.     Id. 

Warranty  deed  by  one  who  had  not 
perfected  his  homestead  rights,  having 
no  patent,  certificate,  or  final  receipt, 
and -not  having  furnished  sufficient  proof 
to  acquire  a  certificate,  was  absolutely 
void  under  this  and  the  preceding  sec- 
tion. Hale  V.  McGraw  (Ala.)  78  So. 
214. 

2.  —  Mortgage  as  alien ation.r-One 

having  an  inchoate  interest  in  public 
lands  may  mortgage  it,  although  the 
statute  under  which  he  claims  prohib- 
its an  alienation  of  his  rights  as  such 
a  prohibition  refers  only  to  attempted 
conveyances  of  title  and  not  to  mort- 
gages. Worthington  v.  Tipton  (N.  M.) 
172  P.  1048. 

Where  a  mortgage  on  government 
land  entered  was  given  before  issuance 
of  receiver's  certificate  and  later  be- 
came fully  executed  by  foreclosure,  the 
defense  is  not  available  to  mortgagor's 
heirs  or  vendees,  that  such  mortgage 
was  void  as  being  contrary  to  public 
policy,  because  of  the  oath  required  un- 
der this  section.  Qulnn  v.  Tennessee 
Coal,  Iron  &  R.  Co.  (Ala.)  77  So.  340. 

Mortgage  by  one  who  had  not  perfect- 
ed his  homestead  rights,  having  no  pat- 
ent, certificate,  or  final  receipt,  and  not 
having  furnished  sufficient  proof  to  ac- 
quire a  certificate,  was.  absolutely  void, 
under  this  and  the  preceding  section. 
Hale  V.  McGraw  (Ala.)  78  So.  214. 

6.  Devise  by  and  inheritance  from  en- 
tryman^—Under  this  section  where  wife 
survives  entryman  she  acquires  a  right 
to  land,  whether  entry  was  made  be- 
fore or  after  her  marriage  to  entryman. 
Ford  V.  Edenborn,  77  So.  851,  142  La. 
927. 

Where  widow  of  entryman  complies 
with  provisions  of  United  States  home- 
stead law,  and  submits  proof  thereof  at 
local  offices,  she  acquires  vested  in- 
terest in  land  to  exclusion  of  entry- 
man's  heirs.    Id. 

Under  this  section  and  section  4543, 
no  rights  accrue  to  entryman  dying  be- 
fore entry  is  perfected,  and  nothing 
passes  under  inheritance  law  of  state. 
Id. 


Under  this  section,  where  it  appears 
that  homestead  entry  was  speculative, 
heirs  of  entryman  are  not  entitled  to 
recover  the  land.  Jones  v.  Feamow 
(Okl.)  156  P.  309. 

Under  Const.  U.  S.  Amend.  14,  §  1, 
one  born  in  the  country  of  foreign  un< 
naturalized  parents  held  a  citizen  with- 
in this  section  and  section  4543,  grant- 
ing rights  to  citizen  heirs  of  a  home- 
stead entryman  dying  before  final  proof. 
Nyman  v.  Erickson  (Wash.)  170  P.  546. 

Heirs  of  a  deceased  homestead  entry- 
man  becoming  citizens  after  final  proof 
and  final  certificate  to  '*heirs"  of  en- 
tryman, but  before  patent  was  order- 
ed to  issue  thereon,  final  proof  and  cer- 
tificate having  been  suspended  in  the 
meantime  by  land  department,  held 
within  the  patent.     Id. 

9.  TItie  acquired  by  entryman  on  com- 
pliance with  law.— Enlarged  homesteads 
under  Act  Feb.  19,  1909  (Comp.  St. 
1916,  §  4563),  and  this  section,  are  ex- 
empt from  liability  for  debts  contracted 
prior  to  the  issuance  of  patent  there- 
for, under  Rev.  St.  §  2296  (Comp.  St. 
1916,  §  4551).  In  re  Auge  (D.  C.)  238 
F.  621. 

10.  — -  Final  certificate  as  convey- 
ance of  equitable  title.— When  an  entry- 
man  under  the  homestead  laws  has 
fully  complied  with  all  legal  require- 
ments, has  submitted  to  final  proof,  and 
has  received  a  final  certificate,  he  has 
an  equitable  title  to  the  land  which  he 
may  convey,  and  thereafter  the  govern- 
ment holds  the  legal  title  in  trust  for 
him.  Thompson  v.  Thompson.  155  P. 
1190,  79  Or.  513. 

12.  —  Government  as  trustee  for 
entryman.— Under  this  section  Indians 
who  made  application  for  government 
homesteads  under  Comp.  St.  1916.  § 
4611,  and  made  final  proof  of  residence 
and  cultivation  in  1897,  receiving  certif- 
icates for  patents,  took  title  under  sec- ' 
tion  4612,  and  subject  to  the  limitation 
that  the  land  should  be  hold  in  trust  for 
them  by  the  United  States  for  25  vears. 
Robinson  v.  Steele,  157  P.  845,  91 
Wash.  268. 

14.  Patent— Residence  and  cultiva- 
tion by  entryman.— Under  homestead 
law  entryman  must  reside  on  land  con- 
tinuously and  make  it  his  home  for 
the  time  roquirod  by  law.  U.  S.  v. 
Jones,  242  F.  G09,  155  C.  C.  A.  299, 
reversing  judgment  (D.  C.)  232  F.  218. 
Defendant,  who  built  a  house  and  es- 
tablished a  vesidence  on  homestead  en- 
try and  improved  and  cultivated  the 
land,  held  to  have  actually  resided 
therein  within  Homestead  Law  despite 
temporary  absences.  U.  S.  v.  Anderson 
(D.  C.)  238  F.  648. 

16.  — -  Proof  and  patent  where  en- 
tryman dies.— Where  a  woman  did 'not 
assert  right  to  public  land  as  widow  of 
entryman  under  this  section,  but  by 
new  entry,  refusal  of  land  department 
to  pass  on  validity  of  her  marriage  was 
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fiot  erroneous.  Jones  v,  Feamow 
(Okl.)  156  P.  309. 

Claimants  of  United  States  public 
land  as  heirs  of  entryman,  who  did  not 
pursue  remedy  before  land  department 
pursuant  to  this  section  are  not  enti- 
tled to  relief.    Id. 

Where  entryman  under  homestead 
laws  died  before  expiration  of  time  for 
making  final  proof  for  patent,  leaving 
"widow  who  also  died  before  such  time, 
the  heirs  of  entryman,  and  not  the 
heirs  of  widow,  were  entitled  to  make 
final  proof  of  performance  of  conditions 
precedent,  and  to  patent  for  land. 
Robinson  v.  Phillips  (Okl.)  168  P.  1006. 

18.  —  Recitals  In  patents— Where  a 
patent  conveys  land  according  to  the 
ofilclal  plat  of  the  survey  returned  by 
the  surveyor  general,  the  plat  becomes 
an  integral  part  of  the  description  of 
the  land.  Sala  v.  Crane  (Idaho)  170 
P.  92. 

The  expression  in  the  patent  "accord- 
ing to  the  official  plat  of  the  survey  of 
the  land  returned  to  the  General  Land 
Office  by  the  surveyor  general"  refers 
to  the  description  of  the  land  as  well  as 
to  the  quantity  conveyed.    Id. 

20.  —  Conclusiveneas  of  patent- 
Execution  of  patent  itself  raises  pre- 
sumption that  all  preceding  steps  were 
duly  observed.  U.  S.  v.  Porter  Fuel 
Co.,  247  F.  769,  159  C.  C.  A.  627. 

All  ex  parte  affidavit  as  to  publication 
of  notice  in  proceedings  in  land  depart- 
ment, not  a  part  of  the  record  in  that 
department,  cannot  overcome  presump- 
tion of  regularity  which  attends  the 
Issuance  of  patent.  Clear  Lake  Pow- 
er  &  Improvement  Co.  v.  Chriswell 
(Idaho)  173  P.  326. 

21.  —  Application  of  doctrine  of  re- 
lation to  patents^— One  who  has  obtain- 

.ed  a  patent  has  a  title  which  relates 
back  to  his  entry,  and  may  recover  for 
injuries  to  property  upon  the  premis- 
es between  the  date  of  entry  and  the 
issuance  of  patent.  Scott  v.  Buchanan 
(Colo.)  174  P.  1123. 

22.  — —  Cancellation  of  patent.— Of- 
fer to  return  land  scrip  certificates  re- 
ceived when  commutation  homestead 
«ntry  was  made  held  not  prerequisite  to 
suit  to  annul  patent  because  of  entry- 
man's  agreement  that  title  when  ac- 
quired should  inure  to  another's  bene- 
fit. Causey  v.  U.  S.,  36  S.  Ct.  365,  240 
U.  S.  399,  60  L.  Ed.  711,  affirming  de- 
cree 203  F.  1022,  121  C.  C.  A.  663. 

In  a  suit  to  cancel  a  patent  to  land 
issued  under  Homestead  Law  on  the 
ground  of  fraud  in  the  final  proofs  as 


to  the  entryman's  residence,  etc.,  evi- 
dence held  to  warrant  a  decree  dis- 
missing the  bill.  U.  S.  v.  Mahaffey,  23o 
F.  704,  149  C.  C.  A.  124- 

A  finding  of  the  trial  court  on  con- 
flicting evidence,  on  the  trial  of  a  salt 
for  the  cancellation  of  a  homestead  pat- 
ent that  the  evidence  did  not  sapport 
the  allegations  of  fraud  affirmed.  U. 
S.  V.  Cannon,  244  F.  750,  157  C.  C.  A. 
198. 

Where  defendant  did  not  actually  re- 
side on  land  during  five-year  period, 
and  improved  it  only  by  erecting  wire 
fences  and  preparing  rude  dugout,  held 
that,  under  Homestead  Act,  patent 
granted  him  should  be  set  aside  on 
ground  of  fraud.  U.  S.  v.  Howard,  247 
F.  455,  159  C.  C.  A.  509. 

Under  this  section,  entryman,  who 
obtained  patent  by  fraudulent  repre- 
sentations that  he  had  resided  on  land 
for  five  years  after  entry,  cannot  avoid 
cancellation  of  patent  by  showing  that 
two  years  after  obtaining  patenf  he 
raised  a  crop  and  resided  on  land  for 
several  years,  maldng  improTements 
and  cultivating  land.    Id. 

Where  entryman  obtains  homestead 
patent  by  fraudulent  representations, 
he  cannot  defeat  suit  for  cancellation 
on  ground  that  government  should  place 
him  in  statu  quo  and  reimburse  bim  for 
Improvements.    Id. 

23. Cancellation  as  against  bona 

tide  purohasers.— Purchaser  of  land  pat- 
ented under  fraudulent  entry  held 
chargeable  with  notice  of  fraud,  which 
entitled  United  States  to  cancellation 
of  patent;  occupant  having,  under  Act 
March  8,  1887,  c.  376,  §  5,  preferred 
right  to  purchase  property.  Krueger  v. 
U.  S..  38  S.  Ct  262,  246  U.  S.  69,  62 
L.  Ed.  582.  affirming  decree  U.  S.  v. 
Krueger,  228  F.  97.  142  C.  C.  A  503. 

Defense  of  bona  fide  purchase  of 
fraudulent  patentee  is  affirmative  one, 
and  burden  of  proof  is  upon  defendant 
to  establish  it.    Id. 

24.  State  laws  as  fixing  status  of  en* 
tryman'8  pro  party  .»Wh  ere  United 
States  homestead  entry  was  perfected 
and  patent  was  held  up  over  disputed 
fraction  of  an  acre,  and  entryman  died 
before  paying  for  disputed  part,  which 
was  paid  for  after  his  death,  and  pat- 
ent issued  in  his  name,  homestead  did 
not  become  separate  property  of  sur- 
viving wife,  but  fell  into  marital  com- 
munity. Douglas  v.  Nicholson,  74  So. 
566,  140  La.  1098. 

Cited  without  definite  appflcatioii, 
U.  S.  V.  Morehead,  37  S.  Ct  458,  243 
U.  S.  607,  61  K  Ed.  926;  U.  S.  v.  Bea- 
man  (C.  C.  A.)  242  F.  876. 


§  4532a.  (Act  Aug.  22,  1914,  c.  270,  as  amended,  Act  Feb.  25, 1919, 
c.  21.)     Leaves  of  absence;  proof  on  commutation. 

The  entryman   mentioned  in   section   twenty-two  hundred  and 
ninety-one  of  Revised  Statutes  of  the  United  States,  as  amended 
by  the  Act  of  June  sixth,  nineteen  hundred  and  twelve,  Thirty- 
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seventh  Statutes,  one  hun(lred  and  twenty-three,  upon  filing  in 
the  local  land  office  notice  of  the  beginning  of  such  absence  at  his 
option  shall  be  entitled  to  a  leave  of  absence  in  one  or  two  con- 
tinuous periods,  not  exceeding  in  the  aggregate  five  months  in  each 
year  after  establishing  residence:  Provided,  That  the  register  and 
receiver  of  the  local  land  office  under  rules  and  regulations  made 
by  the  Commissioner  of  the  General  Land  Office  may,  upon  proper 
showing,  upon  application  of  the  homesteader,  and  only  for  climatic 
conditions,  which  makes  residence  on  the  homestead  for  seven 
months  in  each  year  a  hardship,  reduce  the  term  of  residence  to 
not  more  than  six  months  in  each  year,  over  a  period  of  four  years, 
or  to  not  more  than  five  months  each  year  over  a  period  of  five 
years,  but  the  total  residence  required  shall  in  no  event  exceed 
twenty-five  months,  not  less  than  five  of  which  shall  be  in  each 
year ;  proof  to  be  made  within  five  years  after  entry ;  and  upon  the 
termination  of  such  absence,  in  each  period,  the  entryman  shall 
file  a  notice  of  such  termination  in  the  local  land  office;  but  in 
case  of  commutation  the  fourteen  months'  actual  residence,  as  now 
required  by  law,  must  be  shown,  and  the  person  commuting  be 
at  the  time  a  citizen  of  the  United  States.  (38  Stat.  704.  40  StaL 
1153.) 

This  section  was  amended  by  Act  Feb.  25,  1919,  c.  21,  cited  above,  to  read 
as  set  forth  above.  This  amendment  consisted  in  inserting,  after  the  words 
*in  each  year  after  establishing  residence,"  the  proviso  beginning  "Provided, 
that  the  register  and  receiver  of  the  local  land  office,"  etc.,  down  to  and  in- 
cluding the  words  "to  be  made  within  five  years  after  entry." 

§  4532c.  (Act  Dec.  20,  1917,  c.  6.)     Same;  existing  war. 

During  the  pendency  of  the  existing  war  any  homestead  settler  or 
entryman  shall  be  entitled  to  a  leave  of  absence  from  his  land  for  the 
purpose  of  performing  farm  labor,  and  Slich  absence,  while  actually 
engaged  in  farm  labor,  shall,  upon  compliance  with  the  terms  of  this 
Act,  be  counted  as  constructive  residence:  Provided,  That  each  set- 
tler or  entryman  within  fifteen  days  after  leaving  his  claim  for  the  pur- 
pose herein  provided  shall  file  notice  thereof  in  the  United  States  Land 
Office,  and  at  the  expiration  of  the  calendar  year  file  in  said  land  office 
of  the  district  wherein  his  claim  is  situated  a  written  statement,  under 
oath  and  corroborated  by  two  witnesses,  giving  the  date  or  dates  when 
he  left  his  claim,  date  or  dates  of  return  thereto,  and  .where  and  for 
whom  he  was  engaged  in  farm  labor  during  such  period  or  periods  of 
absence:  Provided  further.  That  nothing  herein  shall  excuse  any 
homestead  settler  or  entryman  from  making  improvements  or  perform- 
ing the  cultivation  required  by  applicable  law  upon  his  claim  or  entry : 
Provided  further.  That  the  provisions  of  this  Act  shall  apply  only  to 
homestead  settlers  and  entrymen  who  may  have  filed  their  application 
prior  to  the  passage  of  this  Act.  The  Secretary  of  the  Interior  is  au- 
thorized to  provide  rules  and  regulations  for  carrying  this  Act  into 
effect.    (40  Stat.  430.) 

This  was  an  act  entitled  "An  act  to  authorize  absence  by  homestead  settlers 
and  entrymen,  and  for  other  purposes,"  cited  above. 

§  4535.  (R.  S.  §  2288,  as  amended.  Act  March  3,  1891,  c.  561,  §  3, 
and  Act  March  3,  1905,  c.  1424.)  Right  of  transfer  of  settlers 
under  homestead  or  pre-emption  laws. 

Right  of  way  for  ratlroadw— Where  the  tion,  the  railroad  company  acquired  ti- 

entryman,  whose  daim  plaintiff  success-  tie  to  its  right  of  way.  good  as  against 

folly  contested  before  ousted,  granted  plaintiff.    Pierce  v.  Chicago,  M.  &  P.  S. 

a  right  of  way  to  defendant,  which  filed  Ry.  Co.  (Mont.)  156  P.  127. 
a  map  of  location  which  was  approved 

by  Secretary  of  the  Interior,  and  con-  Cited    witliout    definite    application^ 

Btnicted   its   railroad,  held  that  under  tJ.  S.  v.  Morehead,  37  S.  Ct.  458,  243 

Act  Cong.  March  3,  1875,  and  this  sec-  U.  S.  607,  61  L.  Ed.  926. 
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§  4536.  (Act  May  14,  1880,  c.  89,  §  1.)     Relinquishment  of  claim; 
land  open  to  entry. 


Relinquishment  in  favor  of  another 
clainiant.^Plamtiff's  predecessor  in  in- 
terest having  parted  with  his  title  to 
public  land  in  favor  of  plaintiff's  gran- 
tor, was  not  thereafter  in  a  position  to 
make  a  valid  relinquishment  of  the 
lands  in  favor  of  another  claimant. 
HemphUl  v.  Moy  (Idaho)  169  P.  288. 

Entry  by  successful  contestant  after 
restoration  to  entry.— Under  this  and 

§  4537.  (Act  May  14,  1880,  c.  89, 
1892,  c.  251.)     Cancellation  of 

2.  Notice  of  charge  and  hearing.— No- 
tice of  contest,  in  support  of  which  con- 
testant made  oath  that  he  did  not  know 
and  had  no  means  of  knowing  facts,  is 
insufficient  to  initiate  contest.  Edwards 
V.  Bodkin,  249  F.  562,  161  C.  C.  A. 
488. 

Where  contest  against  actual  entry- 
man  under  homestead  laws  was  sus- 
tained, entryman's  protest  against  con- 
testant's lieu  land  selection  should  not 
be  denied,  on  ground  that  he  had  not 
served  contestant  with  copy  of  appeal, 
for,  while  decision  of  Land  Department 
on  questions  of  fact  is  final,  it  is  based 
on  presupposition  of  hearing  in  good 
faith.     Id. 

41/2.  Right  to  take  advantage  of  con- 
test.—Plaintiff,  who  was  not  a  party  to 
a  contest  by  his  father  against  the  en- 
try of  defendant  on  public  lands,  can 
take  no  advantage  of  his  father's  con- 
test on  claiming  the  land  under  a  sub- 


the  two  following  sections,  where  con- 
test was  entertained  while  land  was 
withdrawn  from  entry  under  Reclama- 
tion Act  June  17,  1902,  c.  1093  (Comp. 
St.  1916,  §  4700  et  seq.),  successful  con- 
testant held  properly  permitted  to  en- 
ter the  land  within  30  days  after  its  res- 
toration to  entry.  Edwards  ?.  Bodkin 
(D.  C.)  241  F.  931. 


§  2,  as  amended,  Act  July  26, 
claim;  notice. 

sequent  entry.     Fisher  v.  Rule,  232  F. 
861,  147  C.  O.  A.  55. 

8.  Preferential  right  of  entry  on  can- 
collation  of  daira^-WhUe  Reclamation 
Act,  i  10  (Comp.  St.  1916,  §  4708),  au- 
thorizes Secretary  of  Interior  to  make 
such  regulations  as  may  be  necessary 
and  proper  to  carry  act  into  full  force 
and  effect,  he  is  not  authorized  to 
amend,  modify,  or  change  this  section. 
Edwards  v.  Bodkin,  249  F.  562,  161 
C.  C.  A.  488. 

Under  this  section,  and  sectioDS  4536 
and  4538,  where  contest  was  entertain- 
ed while  land  was  withdravm  from 
entry  under  Reclamation  Act  June  17, 
1902,  c.  1093  (Comp.  St.  1916,  §  4700  ' 
et  seq.),  successful  contestant  held 
properly  permitted  to  enter  the  land 
within  30  days  after  its  restoration  to 
entry.  Edwards  v.  Bodkin  (D.  C.)  241 
F.  931. 


§  4538.  (Act  May  14,  1880,  c.  89,  §  3,  as  amended,  Act  June  6, 1900, 
c.  821,  and  Act  Aug.  9,  1912,  c.  280.)  Time  for  filing  applica- 
tion and  perfecting  entry;  marriage  of  entrywoman;  home- 
steads. 


8.  Poeseseory  rights  of  settlers-After 

all  the  conditions  prescribed  by  Con- 
gress for  alienation  of  public  lands  had 
been  complied  with  and  before  issue  of 
patent,  the  title  is  capable  of  being  held 
adversely  to  the  original  entryman,  or 
others  claiming  through  him.  Boone  ▼. 
Gulf,  F.  &  A.  Ry.  Co.  (Ala.)  78  So.  956. 

1 1 1/2*  Contest  while  land  is  withdrawn 
from  entry.— Under  this  section  and 
Comp.  St.  1916,  §§  4536,  4537,  where 

§  4543.  (R.  S.  §  2292.)     Rights 

Patent  to  ''heirs  or  devisees."— Under 
this  section  and  Comp.  St.  1916.  § 
4532,  no  rights  accrue  to  entryman  dy- 
ing before  entry  is  perfected,  and  noth- 
ing passes  under  inheritance  law  of 
sstate.  Ford  v.  Edenborn,  77  So.  851, 
142  La.  927. 

Under  Const.  Amend.  14,  §  1,  one 
born  in  the  country  of  foreign  unnat- 
uralized parents  held  a  citizen  within 
this  section  and  Comp.  St.  1916,  §  4532, 
granting   rights  to  citizen  heirs   of  a 
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contest  was  entertained  while  land  was 
withdrawn  from  entry  un^er  Reclama- 
tion Act  June  17,  1902.  c,  1093  (Comp- 
St.  1916,  §  4700  et  seq.),  succesflful 
contestant  held  properly  permitted  to 
enter  the  land  within  30  days  after  its 
restoration  to  entry,  Edwards  v.  Bod- 
kin (D.  C.)  241  F.  931. 

Cited  without  definite  application. 
U.  S.  V.  Morehead,  37  S.  Ct  458,  2« 
U.  S.  607,  61  L.  Ed.  926. 

inuring  to  infant  children. 

homestead  entryman  dying  before  fi^ 
proof.  Nyman  v.  Erickson  (Wash.)  1»^ 
P.  546. 

Heirs  of  a  deceased  homestead  entry- 
man  becoming  citizens  after  final  prooi 
and  final  certificate  to  "heirs*  of  «^ 
tryman,  but  before  patent  waB  ordeiw 
to  issue  thereon,  final  proof  wid  certu* 
icate  having  been  suspended  ^ /^ 
meantime  by  land  department,  f^^ 
w\thin  the  patent.    Id. 


/ 


Ch.  5)  THE   PUBLIC   LANDS  §  4551 

§  4545.  (R.  S.  §  2293.)  Persons  in  military  or  naval  service;  af- 
fidavits. 

Departmental  regulation  as  Inoonslst-  providing  for  administerincr  of  oaths  by 

ent  with  statttte.p— Departmental  regula-  certain  United  States  official  in  district 

tion  that  soldier's  homestead  declara*  in  which  land  is  situated,  or  provision 

tory  statement  may  be  executed  before  of  this  section.    U.  S.  v.  Morehead,  37 

any    officer    authorized    to    administer  S.  Ct.  458,  243  U.  S.  607,  ^  L.  Ed. 

oaths    held   not  inconsistent   with   act  926. 

r 

§  4545a.  (Act  Oct.  6,  1917,  c.  86.)     Same. 

During  the  continuance  of  the  present  war  with  Germany,  and 
until  his  discharge  from  service,  any  man  serving  in  the  armed 
forces  of  the  United  States,  who,  prior  to  the  beginning  of  his  serv- 
ices was  a  settler,  an  applicant,  or  entrj^man  under  the  land  laws 
of  the  United  States,  or  who  has,  prior  to  enlistment,  filed  a  con- 
test, with  the  view  of  exercising  preference  right  of  entry  therefor, 
may  make  any  affidavit  required  by  law  or  regulation  of  the  de- 
partment, affecting  such  application,  entry,  or  contest,  or  necessary 
to  the  making  of  entry  in  the  case  of  the  successful  termination  of 
such  contest  awarding  him  preference  right  of  entry,  before  his 
commanding  officer  as  provided  in  section  twenty-two  hundred  and 
ninety-three  of  the  Revised  Statutes  of  the  United  States,  which 
affidavits  shall  be  as  binding  in  law  and  with  like  penalties  as  if 
taken  before  the  Register  of  the  United  States  Land  Office.  (40 
Stat.  391.) 

This  was  an  act  entitled  "An  act  providing  for  an  amendment  to  section 
twenty-two  hundred  and  ninety-tbree  of  the  Revised  Statutes,  allowing  home- 
stead and  other  public  land  affidavits  to  be  taken  before  the  military  command- 
er of  any  person  cugaged  in  military  or  naval  service  of  the  United  States," 
citrd  above. 

See  U.  S.  Comp.  St  1916,  §  4545. 

§  4546.  (R.  S.  §  2294,  as  amended.  Act  May  26,  1890,  c.  355,  Act 
March  11,  1902,  c.  182,  and  Act  March  4,  1904,  c.  394.)  Of- 
ficers before  whom  affidavits  or  proofs  may  be  made;  per- 
jury; fees. 

Departmental  regulation  as  Inconsist-  oaths  by  certain  United  States  official 

ent  with  statate.— Departmental  regn-  in  district  in  which  land  is  situated,  or 

lation  that  soldier's  homestead  declara-  provision  of  Rev.   St.   §  229H  (Comp. 

tory  statement  may  be  executed  before  St.  1916,  \  4545).    U.  S.  v.  Morehead, 

any    officer    authorized    to    administer  37  S.  Ct.  458,  243  U.  S.  607,  61  L.  Ed. 

oaths    held   not   inconsistent   with   the  926. 
statute  providing  for  administering  of 

§  4548.  (Act  March  2,  1895,  c.  174,  §  2.)     Administration  of  oaths. 

Departmental  regulation  as  inoenslst-  oaths  by  certain  United  States  offidak 

ent  with  statute.— Departmental  regu-  in  district  in  which  land  is  situated,  or 

lation  that  soldier's  homestead  declara-  provision  of  Rev.  St.  §  2293  (Comp.  St. 

tory  statement  may  be  executed  before  1916,  §  4545).    U.  S.  v.  Morehead,  37 

any    officer    authorized    to    administer  S.  Ct.  458,  243  U.  S.  607,  61  L.  Ed 

oaths    held   not  inconsistent   with    the  926. 
statute  providing  for  administering  of 

§  4551.  (R.  S.  §  2296.)     Homestead  lands  exempt  from  prior  debta. 

r.  Validity  of  statnte^-Under  Const.  1 1/2.  Power  of  state.— It  is  wholly  be- 
U.  S.  art.  4,  f  3,  cl.  2,  Congress,  in  ex-  yond  power  of  a  state  to  limit  or  im* 
ercise  of  its  discretion  in  disposal  of  pair  the  exemption  granted  by  this  sec- 
public  lands,  had  power,  by  this  section,  tion  as  to  lands  acquired  under  home- 
the  fourth  section  of  the  Homestead  stead  act  in  respect  to  satisfaction  of 
Act,  to  restrict  alienation  of  homestead  debts  contracted  prior  to  issuing  of 
lands  after  conveyance  by  United  States  patent.  Bovey-Shute  Lumber  Co.  v. 
in  fee  simple,  by  providing  no  such  Erickson  (N.  D.)  170  N.  W.  628. 
lands  shall  become  liable  to  satisfaction  2.  Exemption  from  prior  debts.— En- 
of  debts  contracted  prior  to  issuance  larged  homesteads  under  Act  Feb.  19, 
of  patent.  Kuddy  v.  Rossi,  39  S.  Ct.  1909  (Comp.  St.  1916,  §1  4563-4568). 
46,  63  L.  Ed.  — .  and  Act  June  6,  1912  (Comp.  St.  1916. 


Supp.U.S.CoMP.'19— 65 


(1025) 


§  4551 


THE   PUBLIC   LANDS 


(Tit.  32 


4532,  4552),  are  exempt  from  liability 
for  debts  contracted  prior  to  the  issu- 
ance of  patent  therefor,  under  this  sec- 
tion.    In  re  Auge  (D.  O.)  238  F.  621. 

Under  this  section,  lands  acquired  un- 
der homestead  laws  are  not  liable  to 
satisfaction  of  any  debt  contracted 
prior  to'  issuance  of  patent.  Fidelity 
State  Bank  v.  Miller,  162  P.  244,  29 
Idaho,  777. 

Const,  art.  22,  disclaiming  title  to 
unappropriated  public  lands,  and  pro- 
viding that  such  lands  shall  remain 
exempt  to  extent  prescribed  by  Con- 
gress, prohibits  state  legislation  sub- 
jecting lands  acquired  under  federal 
Homestead  Act  to  satisfaction  of  debts 
created  prior  to  issuance  of  patent. 
Codington  County  v.  Lindner  (S.  D.) 
163  N.  W.  573. 

21/2.  Statutory      liability.— The 

term  **debt"  includes  a  statutory  as 
well  as  a  voluntary  liability.  Codingtoi^ 
County  V.  Lindner  (S.  D.)  163  N.  W. 
573. 

3. Debts  due  government.— Un- 
der Const,  art.  22,  disclaiming  title  to 
unappropriated  public  lands,  etc.,  and 
this  section,  making  homestead  lands 
not  liable  for  debts  contracted  prior  to 
issuance  of  patent,  the  homestead  of  a 
deceased  insane  person  cannot  be 
charged  with  amounts  expended  by 
county  for  maintaining  him  under  Laws 
1913,  c.  813,  subject  to  homestead 
rights.  Codington  County  v.  Lindner, 
(S.  D.)  163  N.  W.  573. 

4.  .».  Bankruptcy  of  homesteader.— 

Crop  growing  on  homestead  held  by 
bankrupt  under  laws  of  United  States, 
upon  which  final  proof  had  not  been 
'  made,  held  exempt.  Olmsted-Stevenson 
Co.  V.  Miller,  231  F.  69,  145  C.  C.  A. 
257,  affirming  order  In  re  Miller  (D.  C.) 
221  F.  690. 

6I/2. Liability  for  alimony.— The 

liability  for  alimony  is  not  contract  lia- 
bility, and  government  homestead  of 
640  acres  is  not  exempt  by  this  sec- 
tion, from  levy  upon  judgment  for  ali- 
^mony.  MiUer  v.  Miller  (Neb.)  163  N. 
W.  335. 

7.  —  Time  from  which  land  be- 
comes liable  for  debtSw— Under  this  sec- 
tion the  owner  of  a  government  home- 
stead could  cancel  a  sheriff's  certificate 

.  of  sale  of  the  lands  based  on  an  exe- 
cution levied  on  them  under  procedure 
in  a  law  action  to  recover  a  debt  in- 
curred before  the  owner  made  final 
proof  on  the  land  and  issuance  of  pat- 
ent. Heran  v.  Elmore  (S.  D.)  157  N. 
W.  820. 

Debts  which  cannot  be  enforced 
against  lands  acqiiired  under  the  home- 
stead laws,  are  limited  by  this  section 
to  those  contracted  before  final  proof 
not  those  contracted  before  patent. 
In  re  Auge  (D.  C.)  238  F.  621. 

8.  — -  Lien  of  Judgment  for  prior 
debts^^-Owner  of  homestead  under  land 


law  cannot  maintain  action  to  remove 
lien  of  judgment  based  on  debt  ante- 
dating final  receipt  or  patent,  though 
no  personal  service  was  made  on  him, 
and  notwithstanding  this  section;  at- 
tention of  court  not  having  been  called 
to  such  indebtedness.  White  v.  Hoiuer, 
158  P.  U23,  98  Kan.  645. 
^  Holder  of  junior  judgment,  by  re- 
deeming from  prior  judgment  on  debt 
antedating  final  receipt  or  patent  for 
homestead,  could  subject  land  to  pay- 
ment of  his  lien  by  subrogation  to 
rights  of  prior  judgment  creditor.  Id. 

10.  Exemption  as  restrlotion  on  pow- 
er to  mortgage  landw— Mortgage  by  en- 
tryman  on  government  land  pending 
proceeding  to  contest  homestead  entry, 
but  before  final  order  or  General  Land 
Office,  and  before  he  has  actually  filed 
under  preference  right,  is  a  valid  lien< 
though  he  married  between  execution  of 
mortgage  and  final  order  of  General 
Land  Office  and  his  filing  thereunder. 
Gunsch  V.  Urban  Mercantile  Co.  (N. 
D.)  160  N.  W.  69. 

This  section,  not  having  been  intend- 
ed as  avenue  for  fraud,  does  not  pro- 
hibit voluntary  good-faith  alienation  by 
mortgage.  Heran  y.  Elmore  (S.  D.) 
157  N.  W.  820. 

One  who  has  given  a  mortgage  on  his 
government  homestead  before  final 
proof  may.  after  issuance  of  patent,  be 
estopped  to  deny  the  validity  ot  the 
mortgage.    Id. 

Under  this  section,  providmg  that  no 
land  acquired  under  Homestead  Act 
shall  become  liable  to  any  debt  con- 
tracted prior  to  issuance  of  patent, 
homestead  occupant  before  issuance  of 
patent  can  make  valid  contract  to  give 
mortgage.    Id. 

A  mortgage  given  on  government  land 
after  final  proof  and  certificate,  but  be- 
fore issuance  of  patent,  is  valid,  not- 
withstanding this  section.  Betta  Naval 
Stores  Co.  v.  Whitton  (Fla.)  71  Su. 
281. 

A  mortgage  by  a  homestead  entry- 
man  to  secure  loan  to  enable  entrymas 
to  commute  his  land,  executed  after 
final  receipt,  though  the  final  certifi- 
cate was  canceled  and  another  certifi- 
cate and  patent  issued  after  further 
proof,  is  valid.  Pittsburg  Mortgage 
Inv.  Co.  v.  Sneed  (Olsl.)  159  P.  515. 

12.  Exemption  of  buildings  from  me- 
chanlc'e  lienw— Under  this  section  a  me- 
chanic's lien  arising  by  operation  of 
law  upon  filing  of  a  lien  statement  for 
building  materials  does  not  attach  to 
land  acquired  under  homestead  laws 
where  debt  was  contracted  and  mate- 
rials furnished  before  patent  was  is- 
sued. Bovey-Shute  Lumber  Go.  t. 
Erickson  (N.  D.)  170  N.  W.  628. 

20.  Severance  of  house  from  realty^f-^ 
Negotiations  by  a  homesteader  for  sale 
of  his  improvements  together  with  a 
relinquishment  of  his  possessory  right 
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to  land  as  homesteader  did  not  const!-  21.  Desert  land  entriea.^In  view  of 
tute  a  constructiYe  severance  of  house  special  statutes  relating  to  other  pub- 
from  realty  which  would  entitle  a  cred-  lie  lands,  held  that  Rev.  St.  S  2448 
itor  to  replevin  house  as  personal  prop-  '  (Comp.  St.  1918,  S  6098),  does  not  in- 
erty.  Enterprise  Mercantile  &  A^lling  digate  an  intention  on  the  part  of  Con- 
Co.  V.  Cunningham,  166  P.  224,  84  Or.  «ress  that  entries  on  desert  lands  shall 
319.  not  be  liable  for  the  entryman's  debts. 

In  re  Evans  (D.  C.)  235  F.  966. 

§  4552.  (R.  S.  §  2297,  as  amended,  Act  March  3,  1881,  c.  153,  and 
Act  June  6,  1912,  c.  153.)  Reversion  of  lands  entered  to  Gov- 
ernment. 

Exemption  from  prior  debts^-See  In 

re  Auge  (D.  C.)  238  F.  621;  note,  ante, 
(  4551. 

§§  4563-4568.  (Act  Feb.  19,  1909,  c.  160,  as  amended.  Act  June  13, 
1912,  c.  166.)     Enlarged  homestead  entries  of  certain  nonmin-  * 
eral,  nonirrigable  lands,  in  certain  States. 

ExemiHlon  from  prior  debtsw— See  In 

•  re  Auge  (D.  C.)  238  F.  621,  note,  ante, 
§  4551. 

§  4574.  (Act  June  17,  1910,  c.  298,  §  6,  as  amended,  Act  Aug.  10, 
1917,  c.  52,  §  10.)  Enlarged  entries  of  certain  non-mineral, 
non-irrigable  lands  in  Idaho;  lands  without  domestic  water 
supply  designated;  residence  and  cultivation. 

Whenever  the  Secretary  of  the  Interior  shall  find  any  tracts  of 
land  in  the  State  of  Idaho,  subject  to  entry  under  this  Act,  do  not 
have  upon  them  such  a  sufficient  supply  of  water  suitable  for  do- 
mestic purposes  as  would  make  continuous  residence  upon  the  lands 
possible  he  may,  in  his  discretion,  designate  such  tracts  of  land, 
not  to  exceed  in  the  aggregate  one  million  acres,  and  thereafter 
they  shall  be  subject  to  entry  under  this  Act  without  the  neces- 
sity of  residence  upon  the  land  entered :  Provided,  That  the  entry- 
man  shall  in  good  faith  cultivate  not  less  than  one-sixteenth  of 
the  entire  area  of  the  entry  which  is  susceptible  of  cultivation  dur- 
ing the  first  year  of  the  entry,  not  less  than  one-eighth  during  the 
second  year,  and  not  less  than  one-fourth  during  the  third  year  oi 
the  entry  and  until  final  proof:  Provided  further,  That  after  six 
months  from  the  date  of  entry  and  until  final  proof  the  entryman 
shall  be  a  resident  of  the  State  of  Idaho.  (36  Stat.  532.  40  Stat. 
275.) 

This  section,  as  originally  enacted,  read  as  follows:  ''Whenever  the  Sec- 
retary of  the  Interior  shall  find  that  any  tracts  of  land  in  the  State  of 
Idaho  subject  to  entry  under  this  Act  do  not  have  upon  them  such  a  suffi- 
cient supply  of  water  suitable  for  domestic  purposes  as  would  make  continu- 
ous residence  upon  the  lands  possible,  he  may,  in  his  discretion,  designate 
such  tracts  of  land,  not  to  exceed  in  the  aggregate  three  hundred  and  twenty 
thousand  acres,  and  thereafter  they  shall  be  subject  to  entry  under  this  Act 
without  the  necessity  of  residence  upon  the  land  entered:  Provided,  That 
the  entryman  shall  in  good  faith  cultivate  not  less  than  one-eighth  of  the 
entire  area  of  the  entry  during  the  second  year,  one-fourth  during  the  third 
year,  and  one-half  during  the  fourth  and  fifth  years  after  the  date  of  said 
entry,  and  that  after  six  months  from  date  of  entry  and  until  final  proof  the 
entryman  shall  reside  not  more  than  twenty  miles  from  said  land  and  be  en- 
gaged personally  in  preparing  the  soil  for  seed,  seeding,  cultivating,  and  har- 
vesting crops  upon  the  land  during  the  usual  seasons  for  such  work  unless 
prevented  by  sickness  or  other  unavoidable  cause.  Leave  of  absence  from  a 
residence  established  under  this  section  may,  however,  be  granted  upon  the 
same  terms  and  conditions  as  are  required  of  other  homestead  entrymen." 
It  was  amended  by  Act  Aug.  10,  1917,  c.  52,  f  10,  cited  above,  to  read  as 
Bet  forth  here. 
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§  4574b.  (Act  Feb.  20,  1917,  c.  98.)     Enlarged  entries;  amount  of 
land;   soldiers'  additional  homesteads. 

Any  person  otherwise  qualified,  who  has  obtained  title  under  the 
homestead  laws  to  less  than  one  quarter  section  of  land  may  make 
entry  and  obtain  title  under  the  provisions  of  the  Act  entitled  "An 
Act  to  provide  for  enlarged  homesteads,"  approved  February  nine- 
teenth, nineteen  hundred  and  nine,  and  an  Act  of  June  seventeenth, 
nineteen  hundred  and  ten,  entitled  "An  Act  to  provide  for  an  en- 
larged homestead,"  for  such  an  area  of  public  land  as  will,  when 
one-half  of  such  area  is  added  to  the  area  of  the  lands  to  which  he 
has  already  obtained  title,  not  exceed  one  quarter  section:  Pro- 
vided, That  this  Act  shall  not  be  construed  to  apply  to  soldiers' 
additional  homestead  entries  made  under  section  twenty-three  hun- 
dred and  six.  United  States  Revised  Statutes,  or  Acts  amendatory 
thereof  or  supplemental  thereto.     (39  Stat.  925.) 

Thifl  was  an  act  entitled  *'An  act  to  allow  additional  entries  under  the  en- 
larged homestead  act,"  cited  above. 

§  4587a.  (Act  Dec.  29,  1916,  c.  9,  §  1.)  Stock-raising  home- 
stead entries;  persons  entitled  to;  number  of  acres. 
From  and  after  the  passage  of  this  Act  it  shall  be  lawful  for  any 
person  qualified  to  make  entry  under  the  homestead  laws  of  the 
United  States  to  make  a  stock-raising  homestead  entry  for  not  ex- 
ceeding six  hundred  and  forty  acres  of  unappropriated  unreserved 
public  land  in  reasonably  compact  form :  Provided,  however,  That 
the  land  so  entered  shall  theretofore  have  been  designated  by  the 
Secretary  of  the  Interior  as  "stock-raising  lands."     (39  Stat.  862.) 

This  section  and  tiie  ten  aections  next  following  were  an  act  entitled  "As 
act  to  provide  for  stock-raising  homesteads,  and  for  other  purposes,"  cited 
above. 

§  4587b.  (Act  Dec.  29,  1916,  c.  9,  §  2.)  Same;  designation  of 
lands;  applications. 
The  Secretary  of  the  Interior  is  hereby  authorized,  on  applica- 
tion or  otherwise,  to  designate  as  stock-raising  lands  subject  to 
entry  under  this  Act  lands  the  surface  of  which  is,  in  his  opinion, 
chiefly  valuable  for  grazing  and  raising  forage  crops,  do  not  con- 
tain merchantable  timber,  are  not  susceptible  of  irrigation  from 
any  known  source  of  water  supply,  and  are  of  such  character  that 
six  hundred  and  forty  acres  are  reasonably  required  for  the  support 
of  a  family:  Provided,  That  where  any  person  qualified  to  make 
original  or  additional  entry  under  the  provisions  of  this  Act  shall 
make  application  to  enter  any  unappropriated  public  land  which 
has  not  been  designated  as  subject  to  entry  (provided  said  applica- 
tion is  accompanied  and  supported  by  properly  corroborated  affi- 
davit of  the  applicant,  in  duplicate,  showing  prima  facie  that  the 
land  applied  for  is  of  the  character  contemplated  by  this  Act),  such 
application,  together  with  the  regular  fees  and  commissions,  shall 
be  received  by  the  register  and  receiver  of  the  land  district  in  which 
said  land  is  located  and  suspended  until  it  shall  have  been  deter- 
mined by  the  Secretary  of  the  Interior  whether  said  land  is  actually 
of  that  character.  That  during  such  Suspension  the  land  described 
in  the  application  shall  not  be  disposed  of ;  and  if  the  said  land  shall 
be  designated  under  this  Act,  then  such  application  shall  be  al- 
lowed; otherwise  it  shall  be  rejected,  subject  to  appeal;  but  no 
right  to  occupy  such  lands  shall  be  acquired  by  reason  of  said  ap- 
plication until  said  lands  have  been  designated  as  stock-raising 
lands.     (39  Stat.  862.) 

See  note  to  |  4587a,  nste, 
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§  4587c,  (Adt  Dec.  29,  1916,  c.  9,  §  3,  as  amended  Act  Oct.  25,  1918, 
c.  195.)  Same;  persons  entitled  to;  effect  of  entries  un- 
der §  2. 

Any  qualified  homestead  entryman  may  make  entry  under  the 
homestead  laws  of  lands  so  designated  by  the  Secretary  of  the  In- 
terior, according  to  legal  subdivisions,  in  areas  not  exceeding  six 
hundred  and  forty  acres,  and  in  compact  form  so  far  as  may  be 
subject  to  the  provisions  of  this  Act,  and  secure  title  thereto  by 
compliance  with  the  terms  of  the  homestead  laws :  Provided,  That 
a  former  homestead  entry  of  land  of  the  character  described  in  sec- 
tion two  hereof  shall  not  be  a  bar  to  the  entry  of  a  tract  within 
a  radius  of  twenty  miles  from  such  former  entry  under  the  provi- 
sions of  this  Act,  which,  together  with  the  former  entry,  shall  not 
exceed  six  hundred  and  forty  acrfs,  subject  to  the  requirements  of 
law  as  to  residence  and  improvements,  except  that  no  residence  shall 
be  required  on  such  additional  entry  if  the  entryman  owns  and  is 
residing  on  his  former  entry:  Provided  further,  That  the  entry- 
man  shall  be  required  to  enter  all  contiguous  areas  of  the  char- 
acter herein  described  open  to  entry  prior  to  the  entry  of  any 
noncontiguous  land :  And  provided  further,  That  instead  of  cultivation 
as  required  by  the  homestead  laws  the  entryman  shall  be  required 
to  make  permanent  improvements  upon  the  land  entered  before 
final  proof  is  submitted  tending  to  increase  the  value  of  the  same 
for  stock-raising  purposes,  of  the  value  of  not  less  than  $1.25  per 
acre,  and  at  least  one-half  of  such  improvements  shall  be  placed 
upon  the  land  within  three  years  after  the  date  of  entry  thereof.  (39 
Stat.  863.    40  Stat.  1016.) 

This  section  was  amended  by  Act  Oct.  25,  1918,  c.  195,  cited  above,  to  read 
as  set  forth  above.  Prior  to  this  amendment  this  section  read  as  follows: 
"Any  qualified  homestead  entryman  may  make  entry  under  the  homestead  laws 
of  lands  so  designated  by  the  Secretary  of  the  Interior,  according  to  legal 
subdivisions,  in  areas  not  exceeding  six  hundred  and  forty  acres,  and  in  com- 
pact form  so  far  as  may  be  subject  to  the  provisions  of  this  Act,  and  secfure 
title  thereto  by  compliance  with  the  terms  of  the  homestead  laws:  Provided, 
That  a  former  homestead  entry  of  land  of  the  character  described  in  section 
two  hereof  shall  not  ^  a  bar  to  the  entry  of  a  tract  within  a  radius  of  twenty 
miles  from  such  former  entry  under  the  provisions  of  this  Act,  subject  to  the 
requirements  of  law  as  to  residence  and  improvements,  which,  together  with- 
the  former  entry,  shall  not  exceed  six  hundred  and  forty  acres:  Provided  fur- 
ther. That  the  entryman  shall  be  required  to  enter  all  contiguous  areas  of  the 
character  herein  described  open  to  entry  prior  to  the  entry  of  any  noncon- 
tiguous land :  Provided  further,  That  instead  of  cultivation  as  required  by  the 
homestead  laws  the  entryman  shall  be  required  to  make  permanent  improve- 
ments upon  the  land  entered  before  final  proof  is  submitted  tending  to  Increase 
the  value  of  the  same  for  stock-raising  pui;pose8,  of  the  value  of  not  less  than 
$1.25  per  acre,  and  at  least  one-half  of  such  improvements  shall  be  placed  upon 
the  land  within  three  years  after  the  date  of  entry  thereof." 

§  4587d.  (Act  Dec.  29,  1916,  c.  9,  §  4.)     Same;   additional  entries; 
amount. 
Any  homestead  entryman  of  lands  of  the  character  herein  de- 
scribed, who  has  not  submitted  final  proof  upon  his  existing  entry, 
shall   have  the  right  to  enter,  subject  to  the  provisions  of  this 
Act,  such  amount  of  contiguous  lands  designated  for  entry  under' 
the  provisions  of  this  Act  as  shall  not,  together  with  the  amount 
embraced  in  his  original  entry,  exceed  six  hundred  and  forty  acres, 
and  »residence  upon  the  original  entry  shall  be  credited  on  both 
entries,  but  improvements  must  be  made  on  the  additional  entry 
equal  to  $1.25  for  each  acre  thereof.     (39  Stat.  863.) 
See  note  to  §  4587a,  ante. 

§  4587e.  (Act  Dec.  29,  1916,  c.  9,  §  5.)     Same;  additional  entries. 

Persons  who  have  submitted  final  proof  upon,  or  received  patent 

for,  lands  of  the  character  herein  described  under  the  homestead 
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laws,  and  who  own  and  reside  upon  the  land  so  acquired,  may,  sub- 
ject to  the  provisions  of  this  Act,  make  additional  entry  for  and  ob- 
tain patent  to  contiguous  lands  designated  for  entry  under  the  pro- 
visions of  this  Act,  which,  together  with  the  area  theretofore  ac- 
quired under  the  homestead  law,  shall  not  exceed  six  hundred  and 
forty  acres,  on  proof  of  the  expenditure  required  by  this  Act  on 
account  of  permanent  improvements  upon  the  additional  entry. 
(39  Stat.  863.) 

See  note  to  §  45S7a,  ante. 

§  4587f.  (Act  Dec.  29,  1916,  c.  9,  §  6.)     Same;  additional  entries; 
persons  entitled  to. 

Any  person  who  is  the  head  of  a  family,  or  who  has  arrived  at  the 
age  of  twenty-one  years  and  is  a  citizen  of  the  United  States,  who 
has  entered  or  acquired  under  the  4iomestead  laws,  prior  to  the  pas- 
sage of  this  Act,  lands  of  the  character  described  in  this  Act,  the 
area  of  which  is  less  than  six  hundred  and  forty  acres;  and  who  is 
unable  to  exercise  the  right  of  additional  entry  herein  conferred  be- 
cause no  lands  subject  to  entry  under  this  Act  adjoin  the  tract  so 
entered  or  acquired  or  lie  within  the  twenty  mile  limit  provided  for 
in  this  Act,  may,  upon  submitting  proof  that  he  resides  upon  and 
has  not  sold  the  land  so  entered  or  acquired  and  against  which  land 
there  are  no  encumbrances,  relinquish  or  reconvey  to  the  United 
States  the  land  so  occupied,  entered,  or  acquired,  and  in  lieu  there- 
of, within  the  same  land-office  district,  may  enter  and  acquire  title 
to  six  hundred  and  forty  acres  of  the  land  subject  to  entry  under 
this  Act,  but  .must  show  compliance  with  all  the  provisions  of  this 
Act  respecting  the  new  entry  and  with  all  the  provisions  of  existing 
homestead  laws  except  as  modified  herein.  (39  Stat.  863.) 
See  note  to  §  45S7a,  ante. 

§  4587g.  (Act  Dec.  29,  1916,  c.  9,  §  7.)     Same;  commutation. 

The  commutation  provisions  of  the  homestead  laws  shall  not  ap- 
ply to  any  entries  made  under  this  Act.     (39  Stat.  864.) 
See  note  to  §  4587a,  ante. 

§  4587h.  (Act  Dec.  29,  1916,  c.  9,  §  8.)  Same;'  additional  entries; 
preferential  rights. 
Any  homestead  entrymen  or  patentees  who  shall  be  entitled  to 
additional  entry  under  this  Act  shall  have,  for  ninety  days  after  the 
designation  of  lands  subject  to  entry  under  the  provisions  of  tWs 
Act  and  contiguous  to  those  entered  or  owned  and  occupied  by  hirn, 
the  preferential  right  to  make  additional  entry  as  provided  in  this 
Act:  Provided,  That  where  such  lands  contiguous  to  the  lands  of 
two  or  more  entrymen  or  patentees  entitled  to  additional  entries 
under  this  section  are  not  sufficient  in  area  to  enable  such  entrymen 
to  secure  by  additional  entry  the  maximum  amounts  to  which  they 
are  entitled,  the  Secretary  of  the  Interior  is  authorized  to  make  an 
equitable  division  of  the  lands  among  the  several  entrymen  or  pat- 
entees, applying  to  exercise  preferential  rights,  such  division  to  be  in 
tracts  of  not  less  than  forty  acres,  or  other  legal  subdivision,  and  so 
made  as  to  equalize  as  nearly  as  possible  the  area  which  such  entry- 
men  and  patentees  will  acquire  by  adding  the  tracts  embraced  in 
additional  entries  to  the  lands  originally  held  or  owned  by  them : 
Provided  further.  That  where  but  one  such  tract  of  vacant  land  may 
adjoin  the  lands  of  two  or  more  entrymen  or  patentees  entitled  to 
exercise  preferential  right  hereunder,  the  tract  in  ^estion  may  he 
entered  by  the  person  who  first  submits  to  the  local  land  office  his 
application  to  exercise  said  preferential  right    (39  Stat  864.) 

See  note  to  {  4587a,  ante. 
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§•45871.  (Act  Dec.  29,  1916,  c.  9,  §  9.)  Same;  reservation  of  coal 
and  mineral  rights. 
All  entries  made  and  patents  issued  under  the  provisions  of  this 
Act  shall  be  subject  to  and  contain  a  reservation  to  the  United 
States  of  all  the  coal  and  other  minerals  in  the  lands  so  entered  and 
patented,  together  with  the  right  to  prospect  for,  mine,  and  remove 
the  same.  The  coal  and  other  mineral  deposits  in  such  lands  shall 
be  subject  to  disposal  by  the  United  States  in  accordance  with  the 
provisions  of  the  coal  and  mineral  land  laws  in  force  at  the  time  of 
such  disposal.  Any  person  qualified  to  locate  and  enter  the  coal  or 
other  mineral  deposits,  or  having  the  right  to  mine  and  remove  the 
same  under  the  laws  of  the  United  States,  shall  have  the  right  at 
all  times  to  enter  upon  the  lands  entered  or  patented,  as  provided 
by  this  Act,  for  the  purpose  of  prospecting  for  coal  or  other  mineral 
therein,  provided  he  shall  not  injure,  damage,  or  destroy  the  perma- 
nent improvements  of  the  entryman  or  patentee,  and  shall  be  liable 
to  and  shall  compensate  the  entryman  or  patentee  for  all  damages 
to  the  crops  on  such  lands  by  reason  of  such  prospecting.  Any  per- 
son who  has  acquired  from  the  United  States  the  coal  or  other  min- 
eral deposits  in  any  such  land,  or  the  right  to  mine  and  remove  the 
same,  may  reenter  and  occupy  so  much  of  the  surface  thereof  as 
may  be  required  for  all  purposes  reasonably  incident  to  the  mining 
or  removal  of  the  coal  or  other  minerals,  first,  upon  securing  the 
written  consent  or  waiver  of  the  homestead  entryman  or  patentee ; 
second,  upon  payment  of  the  damages  to  crops  or  other  tangible 
improvements  to  the  owner  thereof,  where  agreement  may  be  had 
as  to  the  amount  thereof ;  or,  third,  in  lieu  of  either  of  the  foregoing 
provisions,  upon  the  execution  of  a  good  and  sufficient  bond  or  un- 
dertaking to  the  United  States  for  the  use  and  benefit  of  the  entry- 
man  or  owner  of  the  land,  to  secure  the  payment  of  such  damages 
to  the  crops  or  tangible  improvements  of  the  entryman  or  owner, 
as  may  be  determined  and  fixed  in  an  action  brought  upon  the  bond 
or  undertaking  in  a  court  of  competent  jurisdiction  against  the  prin- 
cipal and  sureties  thereon,  such  bond  or  undertaking  to  be  in  form 
and  in  accordance  ^yith  rules  and  regulations  prescribed  by  the  Sec- 
retary of  the  Interior  and  to  be  filed  with  and  approved  by  the  reg- 
ister and  receiver  of  the  local  land  office  of  the  district  wherein  the 
land  is  situate,  subject  to  appeal  to  the  Commissioner  of  the  Gen- 
eral Land  Office :  Provided,  That  all  patents  issued  for  the  coal  or 
other  mineral  deposits  herein  reserved  shall  contain  appropriate 
notations  declaring  them  to  be  subject  to  the  provisions  of  this  Act 
with  reference  to  the  disposition,  occupancy,  and  use  of  the  land  as 
permitted  to  an  entryman  under  this  Act.    (39  Stat.  864.) 

See  note  to  §  45STa,  ante. 

§  4587J.  (Act  Dec.  29,  1916,  c.  9,  §  10.)  Same;  reservation  of 
land  containing  water  holes. 
Lands  containing  water  holes  or  other  bodies  of  water  needed  or 
used  by  the  public  for  watering  purposes  shall  not  be  designated 
under  this  Act  but  may  be  reserved  under  the  provisions  of  the  Act 
of  June  twenty-fifth,  nmeteen  hundred  and  ten,  and  such  lands  here- 
tofore or  hereafter  reserved  shall,  while  so  reserved,  be  kept  and 
held  open  to  the  public  use  for  such  purposes  under  such  general 
rules  and  regulations  as  the  Secretary  of  the  Interior  may  prescribe : 
Provided,  That  the  Secretary  may,  in  his  discretion,  also  withdraw 
from  entry  lands  necessary  to  insure  access  by  the  public  to  water- 
ing places  reserved  hereunder  and  needed  for  use  in  the  movement 
of  stock  to  summer  and  winter  ranges  or  to  shipping  points,  and 
may  prescribe  such  rules  and  regulations  as  may  be  necessary  for 
the  proper  administration  and  use  of  such  lands :  Provided  further, 

(1031) 


§   4587]  THE   PUBLIC  LANDS  (Tit.  32 

That  such  driveways  shall  not  be  of  greater  number  or  width  than 
shall  be  clearly  necessary  for  the  purpose  proposed  and  in  no  event 
shall  be  more  than  one  mile  in  width  for  a  driveway  less  than  twen- 
ty miles  in  length,  not  more  than  two  miles  in  width  for  driveways 
over  twenty  and  not  more  than  thirty-five  miles  in  length  and  not 
over  five  miles  in  width  for  driveways  over  thirty-five  miles  in 
length :  Provided  further,  That  all  stock  so  transported  over  such 
driveways  shall  be  moved  an  average  of  not  less  than  three  miles 
per  day  for  sheep  and  goats  and  an  average  of  not  less  than  six 
miles  per  day  for  cattle  and  horses.     (39  Stat.  865.) 

See  note  to  §  4587a,  ante. 

§  4587k.  (Act  Dec.  29,  1916,  c.  9,  §  11.)     Same;  rules  and  regula- 
tions. 

The  Secretary  of  the  Interior  is  hereby  authorized  to  make  all 
necessary  rules  and  regulations  in  harmony  with  the  provisions  and 
purposes  of  this  Act  for  the  purpose  of  carrying  the  same  into 
effect.     (39  Stat.  865.) 

See  note  to  §  4587a,  ante. 

§  4588a.  (Act  Aug.  31,  1918,  c.  166,  §  8.)     Rights  of  minors  to  priv- 
ileges of  homestead,  other  land  and  mineral  entry  laws. 

Any  person,  under  the  age  of  twenty-one,  who  has  served  or  shall 
hereafter  serve  in  the  Army  of  the  United  States  during  the  pres- 
ent emergency,  shall  be  entitled  to  the  same  rights  under  the  home- 
stead and  other  land  and  mineral  entry  laws,  general  or  special,  as 
those  over  twenty-one  years  of  age  now  possess  under  said  laws: 
Provided,  That  any  requirements  as  to  establishment  of  residence 
within  a  limited  time  shall  be  suspended  as  to  entry  by  such  per- 
son until  six  months  after  his  discharge  from  military  service:  Pro- 
vided further,  That  applications  for  entry  may  be  verified  before 
any  officer  in  the  United  States,  or  any  foreign  country,  authorized 
to  administer  oaths  by  the  law^s  of  the  State  or  Territory  in  which 
the  land  may  be  situated.    (40  Stat.  957. 

This  Was  section  8  of  an  act  entitled  "An  act  amending  the  act  entitled  'An 
act  to  authorize  the  President  to  increase  temporarily  the  Military  Establisb- 
ment  of  the  United  States/  approved  May  eighteenth,  nineteen  hundred  and 
seventeen,"  cited  above.     See  note  to  f  2044gg,  ante. 

§  4588b.  (Res.  Sept.  13,  1918,  c.  173.)     Relinquishment  of  entries 
under  Act  Aug.  31,  1918,  c.  166,  §  8. 

No  relinquishment  of  any  public  land  entry  made  under  and  by 
authority  of  section  eight  of  the  Act  of  Sixty-fifth  Congress,  second 
session,  entitled  "An  Act  amending  the  Act  entitled  'An  Act  to  au- 
thorize the  President  to  increase  temporarily  the  Military  Estab- 
lishment of  the  United  States/  "  approved  May  eighteenth,  nineteen 
hundred  and  seventeen,  shall  be  valid  or  effective  for  any  purpose 
unless  executed  after  the  entryman  shall  have  actually  resided  upon 
and  cultivated  the  land,  in  the  case  of  a  homestead  entry,  for  at  least 
six  months,  and  in  the  case  of  an  entry  made  under  other  than  the 
homestead  laws,  after  the  entryman  shall  have  complied  with  the 
provisions  of  the  applicable  law  for  at  least  one  year. 

Any  person,  firm,  or  corporation  soliciting  or  dealing  with  the 
relinquishment  of  such  claim  or  entry  prior  to  the  completion  of 
compliance  with  the  applicable  law  and  with  this  resolution,  and 
who  or  which  solicits,  demands,  or  receives  or  accepts  any  fee  or 
compensation  for  locating,  filing,  or  securing  the  claims  or  entries 
for  persons  entitled  to  the  benefits  of  said  section  shall,  upon  convic- 
tion, be  fined  not  to  exceed  $1,000  or  imprisoned  for  not  exceeding 
two  years,  or  both.     (40  Stat.  960.) 

This  was  a  resolution  entitled  a  "Joint  Resolution  amending  section  eigW 
of  the  amendment  to  the  act  entitled  'An  act  to  authorize -the  President  to 
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increase  temporarfly  the  Military  Establishment  of  the  United  States/  ap- 
proved May  eighteenth,  nineteen  hundred  and  seventeen/'  cited  above. 


§  4589.  (R.  S.  §  2301,  as  amended, 

Payment  before  expiration  of 

Entry  for  Use  »f  another.— Offer  to 
return  land  scrip  certificates  received 
when  commutation  homestead  entry  was 
made  held  not  prerequisite  to  suit  to 
annul  patent  because  of  entryman's 
agreement  that  title  when  acquired, 
should  iuure  to  another's  benefit.  Cau- 
sey V.  U.  S.,  36  S.  Ct.  365,  240  U.  S. 
399.  60  L.  Ed.  711,  afilrming  decree  203 
F.  1022,  121  C.  C.  A.  633. 
.  An  entryman's  agreement  that  title 
shall  inure  to  the  benefit  of  another 
disqualifies  him  from  securing  title  un- 
der the  commutation  provision  by  sub- 
stituting the  minimum  price  of  the  land 


Act  March  3,  1891,  c.  561,  §  6.) 
five  years;  rights  of  applicant, 
for  the  required  residence  and  cultiva- 
tion.   Id. 

Heira  making  final  proof.— Where  eu- 

tryman  under  homestead  laws  died  be- 
fore expiration  of  time  for  making  final 
proof  for  patent,  leaving  widow  who 
also  died  before  such  time,  the  heirs  of 
entryman,  and  not  the  heirs  of  widow, 
were  entitled  to  make  final  proof  of 
performance  of  conditions  precedent, 
and  to  patent  for  land.  Robinson  v. 
Phillips  (Okl.)  168  P.  1005. 

Cited    without    definite    application, 

U.  S.  V.  Beaman  (C.  O.  A.)  242  F.  876. 


§  4591.  (R.  S.  §  2302.)     No  distinction  on  account  of  race  or  color; 
mineral  lands  not  subject  to  entry. 


Mineral  lands  not  subject  to  home- 
stead entry. — Patents  to  lands  execut- 
ed under  Timber  and  Stone  Act  June 
3,  1878,  §§  1-3  (Comp.  St.  1916,  §§ 
4671-4673),  and  Act  June  6,  1900,  re- 
lating to  forest  lieu  selections,  cannot, 
in  view  of  this  section,  be  set  aside  be- 
cause land  was  subsequently  found  to 
contain  minerals,  where  that  fact  was 
not  known,  etc.,  at  time  of  execution 
of  patents.  U.  S.  v.  Porter  Fuel  Co., 
247  F.  769,  159  C.  O.  A.  627. 


Mineral  character  of  land.— While, 
under  this  section  and  Comp.  St.  1916, 
§§  4013,  4614,  4659,  4663,  mineral  lands 
are  not  subject  to  acquisition  under 
Homestead  Law,  patent  under  such  law 
for  land  as  agricultural  may  not  be 
avoided  by  suit  in  equity  on  ground 
that  it  was  mineral  land,  unless  con- 
ditions were  such  as  to  make  that  fact 
clear  to  entry  men  and  others  familiar 
with  land.  U.  S.  v.  Beaman,  242  F. 
876,  155  C.  C.  A.  464. 


§  4591a.  (Act  Feb.  20,  1917,  c.  101.)     Rights  of  former  entrants 
on  ceded  Indian  reservations. 

From  and  after  the  passage  of  this  Act  any  person  who  has'  here- 
tofore entered  under  the  homestead  laws,  and  paid  a  price  equiv- 
alent to  or  greater  than  $4  per  acre,  lands  embraced  in  a  ceded 
Indian  reservation,  shall,  upon  proof  of  such  fact,  if  otherwise  qual- 
ified, be  entitled  to  the  benefits  of  the  homestead  law  as  though 
such  former  entry  had  not  been  made:  Provided,  That  the  provi- 
sions of  this  Act  shall  not  apply  to  any  person  who  has  failed  to 
pay  the  full  price  for  his  former  entry,  or  whose  former  entry  was 
canceled  for  fraud.     (39  Stat.  926.) 

This  was  an   act  entitled  "An  act  to  ri*store  homestead  rights  in  certain 
cases,"  cited  above. 

Notes  of  Deoiaions 


Applicatioa  of  provisions  as  to  resi- 
dence and  ouitivation.— Intention  of 
Congress  to  make  the  provisions  of  the 
Homestead  Law  as  to  residence  and 
cultivation  applicable  to  homestead  en- 


tries under  Act  April  27,  1904,  of  lands 
ceded  by  the  Crow  Indians,  is  not  dis- 
proved by  the  additional  provisions  in 
this  section.  Keusch  v.  Lane,  47  App. 
D.  C.  577. 


§  4592.  (R.  S.  §  2304,  as  amended.  Act  March  1,  1901,  c.  674.).    Sol- 
diers' and  sailors'  homestead. 


Land  department  regulation  as  to  af- 
fidavit.— Regulation  requiring  affidavit 
to  soldier's  homestead  declaration  giv- 
ing him  preferential  right  under  Home- 
stead Law,  Rev.  St.  §§  2304r-2309 
(Comp.  St.  1916,  §§  4592-4594,  4602, 
4603,  4605),  could  be  adopted  by  the 
Land  Department  under  Rev.  St.  §§ 
161,  441,  453,  2478  (Comp.  St.  1916,  §§ 
235,    681,   699,   5120),   notwithstanding 


reference  to  pre-emption  cases  in  sec- 
tion 2309.  U.  S.  V.  Morehead,  37  S. 
Ct.  458,  243  U,  S.  607,  61  L.  Ed.  926. 

Fraud  and  misrepresentation.— Mis- 
representations in  final  proof,  under 
which  an  entryman,  through  mistake  of 
law,  was  allowed  to  deduct  time  of  mil- 
itary service,  under  this  and  the  foUow- 
ihg  section,  and  Act  Jan.  26,  1901, 
section  5014,  post,  which  deduction  was 
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contrary  to  Act  Aug.  15,  1894,  c.  290, 
S  15,  was  misrepresentation  as  to  an 
immaterial  fact.  U.  S.  ▼.  Jones  (D.  G.) 
232  F.  218. 

That  an  entryman  effected  his  pur- 
pose by  fraud  in  final  proof,  not  enti- 
tling him  to  the  land,  does  not  estop 
him  from  denying  the  materiality  of  the 
misrepresentation.     Id. 

Fraud  in  an  application  for  commu- 
tation  by  an  entryman  not  entitled  to 
commute  under  Rev.  St.  §  2301  (Comp. 


St.  1916,  §  4589),  was  not  fraud  as  to 
a  material  matter.    Id. 

Th.e  question  of  the  damages  recover- 
able for  fraud  of  a  homestead  entryman 
will  not  be  determined  on  demarrer  to 
an  answer  relating  wholly  to  the  meas- 
ure of  damages.    Id. 

The  question  whether  fraudulent  mis- 
representations, by  which  the  entryman 
obtained  patent  to  homestead,  were 
material,  is  a  question  for  the  court, 
not  the  jury.    Id. 


§  4593.  (R.  S.  §  2305,  as  amtoded,  Act  March  1,  1901,  c.  674.) 
Same;  deduction  of  military  and  naval  service  from  time. 

Land  department  regulation  as  to  at-  Fraud    and    misrepresentttioi^-See 

fldavit.— See  U.  S.  v.  Morehead,  37  S.  U.  S.  v.  Jones  (D.  C.)  232  F.  218;  note, 

Ct.  458,  243  U.  S.  607,  61  L.  Ed.  926;  ante,  i  4592. 
note,  ante,  §  4592. 

§  4593a.  (Act  Feb.  25,  1919,  c.  37.)  Same;  application  of  R.  S.  §§ 
2304,  2305,  to  military  and  naval  service  on  Mexican  border  or 
in  war  with  Germany. 
Subject  to  the  conditions  therein  expressed,  as  to  length  of 
service  and  honorable  discharge,  the  provisions  of  sections  twen- 
ty-three hundred  and  four  and  twenty-three  hundred  and  five,  Re- 
vised Statutes  of  the  United  States,  shall  be  applicable  in  all  cases 
of  military  and  naval  service  rendered  in  connection  with  the  Mex- 
ican border  operations  or  during  the  war  with  Germany  and  its 
allies  as  defined  by  public  resolution  numbered  thirty-two,  ap- 
proved August  twenty-ninth,  nineteen  hundred  and  sixteen  (Thir- 
ty-ninth Statutes  at  Large,  page  six  hundred  and  seventy-one), 
and  the  Act  approved  July  twenty-eighth,  nineteen  hundred  and 
seventeen  (Fortieth  Statutes  at  Large,  page  two  hundred  and  for- 
ty-eight).    (40  Stat  1161.) 

This  section  is  an  act  entitled  "An  Act  to  extend  the  provisions  of  the 
homestead  laws  touching  credit  for  period  of  enlistment  to  the  soldiers,  wiif^ 
and  officers  of  the  Army  and  the  seamen,  marines,  nurses,  and  officers  of  the 
Navy  and  the  Marine  Corps  of  the  United  States  who  have  served  or  will 
have  served  with  the  Mexican  border  operations  or  during  the  war  between 
the  United  States  and  Germany  and  her  allies,*'  cited  above. 

§  4594.  (R.  S.  §  2306.)     Same ;  persons  who  have  entered  less  than 
160  acres. 


Land     department     regulationd— See 

U.  S.  V.  Morehead,  37  S.  Ct.  458,  243 
U.  S.  607,  61  L.  Ed.  920;  note,  ante,  f 
4592. 

Quieting  title  to  unused  portion  of 
scrip.— The  holder  of  a  land -scrip  cer- 
tificate for  40  acres  on  which  a  patent 
has  been  issued  for  17  acres  and  whose 
title  to  the  unused  portion  of  the  cer- 
tificate has  been  quieted  in  a  proceed- 
ing against  the  former  owners,  to 
which  suit  the  Secretary  of  the  Interi* 
or  was  not  a  party,  is  entitled  to  main- 
tain a  proceeding  in  equity  against  the 
former   owners   and   the    Secretary   to 


quiet  his  title  to  the  unused  portion 
of  the  scrip  and  to  require  the  Sec- 
retary to  issue  for  his  use  a  certified 
copy  of  the  original  certificate  upon 
which  he  can  locate  the  remaining  num- 
ber of  acres  of  land  to  which  he  ia 
entitled;  the  plaintiff  having  no  ade- 
quate remedy  at  law.  Collins  v.  J«"' 
kins,  44  App.  D.  C.  182. 

Fees  and  commissions.— This  section 
does  not  warrant  a  construction  that 
the  entry  and  perfection  of  title  is  to 
be  free  from  charges  of  fees  and  com- 
missions as  a  homestead  entry.  Ma- 
ginnis  v.  U.  S.,  52  Ct.  CI.  271. 


§  4595.  (Act  June  16,  1880,  c,  244,  §  1.)     Same;  entries  canceled; 
repayment  of  fees. 

Action   for   repayment   of    price    of  coal  entry,  held,   that  the  statute  of 
canceled  coal  entry.— As  to  a  right  of  limitations  of  six  years  is  jurisdiction- 
action   under   this    section   and   Comp.  al  and  need  not  be  pleaded.    Qoi^  ^' 
St.  1916,  §§  4596^598,  4771,  for  re-  U.  S.,  62  Ct  CL  406. 
payment   of   the   price   of   a   canceled 
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§  4596.  (Act  June  16,  1880,  c.  244,  §  2.)  Entries  canceled  or  not 
confirmed;  repayment  of  fees  and  purchase-money. 

Action   for   repaymont   of   prioe   of  Cited    without    deflnlto    applloatlon, 

canceled  coal  entry.-i-See  Quinn  ▼.  U.      Causey  v.  U.  S.,  36  S.  Ct.  365,  240 
S.,  52  Gt  Gl.  496;  note,  ante,  §  4595.         U.  S.  399,  60  L.  Ed.  711. 

§  4597.  (Act  June  16,  1880,  c.  244,  §  3.)     Appropriation. 

Action  for  repayment  of  price  of 
canceled  coal  entryd— See  Quinn  y.  U. 
S.,  52  Ct.  CI.  496;  note,  ante,  f  4595. 

§  4598.  (Act  June  16,  1880,  c.  244,  §  4.)     Rules  by  Commissioner 

of  General  Land  Office. 

Action  for  repayment  of  price  of 
canceled  oeal  en  try  rf— See  Quinn  y.  XT. 
S.,  52  Gt.  CI.  496. 

§  4601.  (Act  Aug.  18,  1894,  c.  301,  §  1.)  Soldiers'  additional  home- 
stead certificates;  sale. 

Preference    of    actual    settler    over  equitable  rule  that  actual  settler  is  to 

claimant  seeking  to  assert  scrip  rights,  be  preferred  over  claimants  who  seek 

— Scrip  issued  under  law  and  regula-  '  to  assert  scrip  rights  to  public  domain, 

tions    relating  •  to    soldiers'    additional  ^  Edwards  ▼.  Bodkin,  249  F.  662,  161  G. 

homestead  rights  is  subject  to  regula-  C.  A.  488. 
tions  of  Land  Department,  and  also  to 

§  4602.  (R.  S.  §  2307.)  Widows  and  minor  children  of  persons  en- 
titled to  homestead. 

Land  department  regulationd— See  U. 

S.  V.  Morehead,  37  S.  Ct.  458,  243  U.  S. 
607,  61  L.  Ed.  926;  note,  ante,  §  4592. 

§  4602a.  (Act  July  28,  1917,  c.  44,  §  2.)  Widows  and  minor 
children  of  applicants  for  homesteads  dying  in  military  or 
naval  service. 

Any  settler  upon  the  public  lands  of  the  United  States ;  or  any 
entr\'man  whose  application  has  been  allowed ;  or  any  person  who 
has  made  application  for  public  lands  which  thereafter  may  be  al- 
lowed under  the  homestead  laws,  who  dies  while  actually  engaged 
in  the  military  or  naval  service  of  the  United  States  as  a  private 
soldier,  officer,  seaman,  marine,  national  guardsman,  or  member 
of  any  other  organization  for  offense  or  defense  authorized  by 
Congress  during  any  war  in  which  the  United  States  may  be  en- 
gaged, then  his  widow,  if  unmarried,  or  in  case  of  her  death  or 
marriage,  his  minor  orphan  children,  or  his  or  their  legal  repre- 
sentatives may  proceed  forthwith  to  make  final  proof  upon  such 
entry  or  application  thereafter  allowed,  and  shall  be  entitled  to  re- 
ceive Government  patent  for  such  land ;  and  that  the  death  of  such 
soldier  while  so  engaged  in  the  service  of  the  United  States  shall, 
in  the  administration  of  the  homestead  laws,  be  construed  to  be 
equivalent  to  a  performance  of  all  requirements  as  to  residence  and 
cultivation  upon  such  homestead.     (40  Stat.  248.) 

This  was  section  2  of  an  act  entitled  *'An  act  for  the  relief  of  homestead 
entrymen  or  settlers  who  enter  the  military  or  naval  service  of  the  United 
States  in  time  of  war,**  dted  above. 

§  4603.  (R.  S.  §  2308.)  Actual  service  in  the  Army  or  Navy  equiv- 
alent to  residence. 

Land  departmont  regulation.— See  U.  S.  607,  61  L.  Ed.  920;  note,  ante,  § 
S.  V.  Morehead,  37  S.  Ct.  458,  243  U.      4592. 

§  4604b.  (Act  July  28,  1917,  c.  44,  §  1.)  Service  in  Army  or  Navy 
in  time  of  war  equivalent  to  actual  residence;   contests. 

That  any  settler  upon  the  public  lands  of  the  United  States ;  or 
any  entryman  whose  application  has  been  allowed;  or  any  person 

(1035) 


§  4604b 


THE   PUBLIC   LANDS 


(Tit.  32 


who  has  made  application  for  public  lands  which  thereafter  may  be 
allowed  under  the  homestead  laws,  who,  after  such  settlement,  en- 
try, or  application,  enlists  or  is  actually  engaged  in  the  military 
or  naval  ser\ace  of  the  United  States  as  a  private  soldier,  officer, 
seaman,  marine,  national  guardsman,  or  member  of  any  other  or- 
ganization for  offense  or  defense  authorized  by  Congress  during 
any  war  in  which  the  United  States  may  be  engaged,  shall,  in  the 
administration  of  the  homestead  laws,  have  his  services  therein 
construed  to  be  equivalent  to  all  intents  and  purposes  to  residence 
and  cultivation  for  the  same  length  of  time  upon  the  tract  entered 
or  settled  upon;  and  hereafter  no  contest  shall  be  initiated  on  the 
ground  of  abandonment,  nor  allegation  of  abandonment  sustained 
against  any  such  settler,  entryman,  or  person  unless  it  shall  be  al- 
leged in  the  preliminary  affidavit  or  affidavits  of  contest  and  proved 
at  the  hearing  in  cases  hereinafter  initiated  that  the  alleged  ab- 
sence from  thp  land  was  not  due  to  his  employment  in  such  military 
or  naval  service;  that  if  he  shall  be  discharged  on  account  of 
wounds  received  or  disability  incurred  in  the  line  of  duty,  then  the 
term  of  his  enlistment  shall  be  deducted  from  the  required  length 
of  residence,  without  reference  to  the  time  of  actual  service:  Pro- 
vided, That  no  patent  shall  issue  to  any  homestead  settler  who  has 
not  resided  upon,  improved,  and  cultivated  his  homestead  for  a  pe- 
riod of  at  least  one  year.     (40  Stat.  248.) 

This  was  section  1  of  an  act  entitled  "An  act  for  the  relief  of  homestead 
entrymen  or  settlers  who  enter  the  military  or  naval  service  of  the  United 
States  in  time  of  war,"  cited  above. 

§  4605.  (R.  S.  §  2309.)     Entry  by  agent. 

Land  department  regulation.— See  U.      S.  607,  61  L.  Ed.  926;  note,  ante,  § 
S.  V.  Morehead,  37  S.  Ct.  458,  243  U.       4592. 

131,  §   15.)     Indians  abandoning 

July  4,  1684,  is  not  affected  by  provi- 
sions of  the  latter  act  that  patents  isj 
sued  thereunder  should  contain  a  25 
years*  limitation  on  alienation.  U.  S. 
V.  Hcmmer,  36  S.  Ct.  659,  241  V.  S. 
379,  60  L.  Ed.  1055,  affirming  decree 
Hemmer  v.  U.  S.,  204  F.  898,  123  C 
C.  A.  194. 

Whore  nontribal  Indian  entered  on 
public  land  pursuant  to  this  sectioD, 
and  died,  his  surviving  .widow  mat^|og 
linal  proof  under  the  following  section 
without  paying  fees,  trust  patent  to 
such  widow  is  subject  to  25-year  re- 
striction on  alienation.  Seaples  t.  Card 
(D.  C.)  246  F.  501. 

Indian,  who  had  made  a  homestead 
entry  under  *Act  March  3,  1875,  and 
had  substantially  performed  the  coodi- 
tions  entitling  him  to  a  patent,  except 
the  making  of  final  proof,  for  permis- 
sion to  make  which  he  had  applied  at 
passage  of  Act  Cong.  July  4,  1884 
(Comp.  St.  1916,  §  4612),  is  not  af- 
fected by  provisions  of  the  latter  act 
that  patents  issutnl  thereunder  should 
contain  a  25-year  limitation  on  aliena- 
tion. Porter  v.  Steinmeta  (a  D.)  15^ 
N.  W.  39. 

Under  Rev.  St.  U.  S.  S  2291,  Comp. 
St.  1916,  §  4532,  Indians  who  made  ap- 
plication for  government  homesteads  in 
1878  under  this  section,  and  made  final 
proof  of  residence  and  cultivation  ui 
1897,  receiving  certificates  for  patents. 


§  4611.  (Act  March  3,   1875,  c. 

tribal  relations. 

Acquisition  of  homesteail  under  stat- 
ute.—Where  an  Indian  entering  a  home- 
stead showed  that  he  had  abandoned  his 
tribal  relations,  and  had  every  qualifi- 
cation prescribed  by  this  section,  he 
acquired  the  homestead  under  such  act, 
and  not  under  Act  Cong.  July  4,  1884, 
c.  180  (Comp.  St.  1916,  §  4612),  al- 
though he  was  issued  a  patent  under 
the  latter  act,  and  was  not  called  on 
for  the  fees,  and  the  final  receipt  car- 
ried the  notation,  "Indian  Homestead 
Act  July  4,  1884."  Entiat  Delta  Or- 
chards Co.  V.  Unknown  Heirs  of  Saska 
(Wash.)  168  P.  1130. 

Evidence  as  to  parol  gift  of  land.— 

In  an  action  to  quiet  title  to  land, 
claimed  by  virtue  of  an  alleged  parol 
gift  of  land  by  an  Indian  who  had  ac- 
quired it  under  Indian  homestead  law, 
evidence  of  intention  to  make  such  gift 
and  improvements  made  on  land  in  re- 
liance upon  gift  held  to  warrant  a  find- 
ing that  alleged  donor  made  an  effective 
present  parol  gift  of  land  to  plaintiff. 
Felix  v.'Yaksum,  163  P.  481,  95  Wash. 
138. 

Restrictions  on  alienation  or  incum- 
brance  of   lands   acquired   by    Indians. 

— Indian  who  had  made  a  homestead 
entry  under  this  section,  and  had  sub- 
stantially performed  the  conditions  en- 
titling him  to  a  patent,  except  the  mak- 
ing of  final  proof,  at  passage  of  Act 
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took  title  under  Comp.  St.  1916,  S  4812, 
and  subject  to  the  limitation  that  the 
land  should  be  held  in  trust  for  them 
by  United  States  for  25  years.  Robin- 
son V.  Steele,  157  P.  845,  91  Waah. 
268. 

—  Period  of  restriction.— Where  In- 
dian applies  for  homestead  under  this 
section,  making  final  proof  under  that 
act  and  paying:  fees,  he  is  entitled  to  a 
patent  with  only  a  five-year  restriction 
on  alienation,  notwithstanding  the  pas- 
sage of  Act  July  4.  1884,  prior  to  is- 
suance of  patent.  Seaples  v.  Card  (D. 
C.)  248  F.  501.    * 

As  Act  Cong.  March  3,  1875,  was  not 
modified  or  repealed  by  Act  Cong.  July 
4,  1884  (Comp.  St.  1916,  %  4612),  where 
an  Indiaa,  after  passage  of  the  act  of 
1884,  made  original  entry  of  land  under 
act  of  1875,  paying  required  fees,  and 
his  widow  made  final  proof,  intending 
to  do  so  under  Act  of  1875,  held  that 
widow  acquired  title  under  the  act  of 
1875  subject  only  to  a  restraint  on 
alienation  for  five  years.  Felix  v.  Yak- 
sum,  163  P.  481,  95  Wash.  138. 

—  Effect  of  omissions  or  errors  in 
paten td— A  provision  in  an  Indian  home- 
stead patent,  restricting  alienation  for 
which  law  of  case  does  not  warrant,  is 
surplusage,  having  no  controlling  force 
upon  title  of  grantee,  and  patent  must 
have  read  into  it  law  under  which  title 
it  conveys  was  acquired.  Felix  v. 
Yaksum,  163  P.  481,  95  Wash.  138. 

Where  the  Land  Department  gave  an 
Indian  a  patent  withholding  title  for 
25  years,  when  the  Indian  was  in  fact 
entitled  to  a  patent  under  a  different 
act  either  in  fee  or  with  alienation  de- 

§  4612.  (Act  July  4,  1884,  c.  180, 
lands;  patents. 

Acquisition  of  homestead  under  stat- 
utes-Application for  homestead  entry, 
and  receiver's  receipts,  held  to  show 
that  the  application  was  made  under 
this  section,  amending  Act  May  20, 
1862,  c.  75,  permitting  entry  by  In- 
dians under  certain  restrictions.  U.  S. 
▼.  Joyce,  240  F.  610,  154  C.  C.  A.  653. 

Where  an  Indian,  entering  a  home- 
stead, showed  that  he  had  abandoned 
his  tribal  relations,  and  had  every 
qualification  prescribed  by  Act  March 
3,  1875,  c.  131  (Comp.  St.  1916,  \ 
4611),  he  acquired  the  homestead  under 
such  act  and  not  under  Act  July  4, 
1884,  c.  180,  though  he  was  issued  a 
patent  under  the  latter  act,  and  was 
not  called  on  for  the  fees,  and  the  final 
receipt  carried  the  notation  "Indian 
Homestead  Act  July  4,  1884."  Entiat 
Delta  Orchards  Co.  v.  Unknown  Heirs 
of  Saska,  168  P.  1130.  99  Wash.  84. 

Restrictions  on  aiienation  of  lands  ac- 
quired by  IndfanSd— Indian  who  had 
made  a  homestead  entry  under  Act 
March  3,  1875  (Comp.  St.  1916,  §  4611), 
and  had  substantially  performed  the 
conditions  entitling  him  to  a  patent,  ex- 


f erred  only  5  years,  the  Land  Depart- 
ment could  correct  the  error.  Entiat 
Delta  Orchards  Co.  v.  Unknown  Heirs 
of  Saska  (Wash.)  168  P.  1130. 

That  the  Land  Department  without 
the  knowledge  of  an  Indian  defended 
foreclosure  of  his  homestead  on  tax 
certificates  in  the  Indian's  name,  on 
the  ground  that  he  had  a  trust  pat- 
ent, does  not  prove  intent  of  the  In- 
dian to  take  under  a  trust  patent  when 
he  was  entitled  to  a  fee  patent,  and 
later  applied  for  a  correction  in  his 
patent.    Id. 

Acts  of  Congress  providing  for  cor- 
rection of  errors  in  patents  of  public 
lands  to  Indians  in  particular  cases  do 
not  indicate  a  policy  not  to  allow  can- 
cellation of  erroneous  patents  and  is- 
suance of  proper  ones  on  application, 
as  to  Indians  not  coming  under  such 
acts.    Id. 

Even  if  the  Laud  Department  had  no 
authority  to  cancel  and  correct 'patents 
to  allotments,  it  would  not  follow  that 
a  citizen  Indian  who  had  severed  tribal 
relations  and  entered  public  lands  un- 
der the  homestead  laws  was  not  en- 
titled to  seek  all  remedies  as  freely  as 
any  other  citizen.    Id. 

United  States  Supreme  Court  deci- 
sion relating  to  statute  as  binding  on 
state  courts.— Decision  of  United  States 
Supreme  Court  as  to  application  of 
United  States  statute  relating  to  In- 
dian homesteads  is  binding  on  the 
courts  of  the  state.  Porter  v.  Stein- 
metz  (S.  D.)  159  N.  W.  39. 

Cited  without  definite  application, 
Utah  Power  &  Light  Co.  v.  U.  S.  (C. 
C.  A.)  230  F.  328. 

§  1.)     Indians  located  on  public 

cept  the  making  of  final  proof,  at  pas- 
sage of  this  section,  is  not  affected  by 
provisions  of  the  latter  act  that  patents 
issued  thereunder  should  contain  a  25 
years*  limitation  on  alienation.  U.  S.  v. 
Hemmer.  36  S.  Ct.  659,  241  U.  S.  379, 
60  L.  Ed.  1055,  affirming  decree  Hem- 
mer V.  United  States,  204  F.  898,  123 
C.  C.  A.  194. 

Equitable  maxims  being  to  an  extent 
applicable  to  Indians,  held,  Land  De- 
partment, having  improperly  canceled 
a  trust  patent  issued  under  this  sec- 
tion, and  issued  a  fee-simple  patent  un- 
der Act  Feb.  8,  1887,  §  6,  or  Act  May 
8,  1906,  amendatory  ^thereof  (-Comp. 
St.  1916,  S  4203),  Indian  could  not,  hav- 
ing conveyed  land,  recover  same  on 
theory  that  purchaser  was  chargeable 
with  notice  of  her  incapacity  to  alien- 
ate. Seaples  v.  Card  (D.  C.)  246  F. 
501. 

Where  trust  patent  was  issued  to  In- 
dian pursuant  to  this  section,  contain- 
ing a  25- year  restriction  on  alienation. 
Land  Department  is  without  author- 
ity, Indian  having  abandoned  tribal  life, 
to  thereafter  cancel  such  patent,  and 
issue   a   new    patent,    without    restric- 

(1037) 


§  4612 


THE  PUBLIC   LANDS 


(Tit.  32 


tions,  under  Act  Feb.  8,  1887,  f  6 
(Comp.  St.  1916,  S  4203).    Id. 

Act  May  8,  1906,  amendatory  of  Act 
Feb.  8,  1887 J  §  6  (Comp.  St  1916,  f 
4203),  applies  to  allottees  only;  and 
a  homestead  patent,  having  been  is- 
sued to  an  Indian  under  this  section, 
imposing  a  25-year  restriction  on  alien- 
ation, cannot  be  canceled,  and  a  new 
patent  issued,  without  restriction.    Id. 

Where  nontribal  Indian  entered  on 
public  land  pursuant  to  Comp.  St  1916, 
S  4611,  and  di0d,  his  surviving  widow 
making  final  proof  under  this  section 
without  paying  fees,  trust  patent  to 
such  widow  is  subject  to  25-year  re- 
striction on  alienation.    Id. 

Where  Land  Department,  purporting 
to  act  under  Act  Feb.  8,  1887,  §  6,  or 
Act  May  8,  1906,  amendatory  thereof 
(Comp.  St.  1916,  S  4203),  canceled  a 
trust  patent  to  homestead  issued  to 
Indian  under  this  section,  which  re- 
stricted alienation  for  25  years  and  is- 
sued a  fee-simple  patent,  such  patent 
was  not  void,  being  within  jurisdiction 
of  Land  Department,  and  it  could  not 
be  collaterally  attacked  by  Indian,  who 
after  issuance  disposed  of  land.    Id. 

Indian,  who  had  made  a  homestead 
entry  under  Act  March  3,  1875  (Comp. 
St.  1916,  S  4611),  and  substantially  per- 
formed the  conditions  entitling  him  to 
a  patent,  except  the  making  of  final 
proof,  for  permission  to  make  which  he 
had  applied  at  passage  of  Act  July  4, 
1884,  this  section  is  not  affected  by 
provisions  of  the  latter  act  that  pat- 
ents issued  thereunder  should  contain 
a  25-year  limitation  on  alienation.  Por- 
ter V.  Steinmetz,  159  N.  W.  39,  37  S. 
D.  488. 

Under  Rev.  St.  U.  S.  §  2291  (Comp. 
St.  1916,  fi  4532),  Indians  who  made 
application  for  government  homesteads 
in  1878  under  Comp.  St.  1916,  {  4611, 


and  made  fijaal  proof  of  resideBce  and 
cultivation  in  1897,  receiving  certificates 
for  patents,  took  title  under  this  sec* 
tion,  and  subject  to  the  limitation  that 
the  land  should  be  held  in  trust  for 
them  by  United  States  for  25  years. 
Robinson  v.  Steele,  157  P.  845,  91 
Wash.  268. 

—  Perioit  of  restriction^— Where  In- 
dian applies  for  homestead  mider  Act 
March  3,  1876,  §  15,  making  final  proof 
under  that  act  and  paying  fees,  he  is 
entitled  to  a  patent  with  only  a  five- 
year  restriction  on  alienation,  notwith- 
standing the  passage  of  Act  July  i 
1884,  prior  to  issuance  of  patent  Sea- 
pies  V.  Card  (D.  C.)  246  F.  601. 

As  Act  Cong.  March  3,  1875  (Comp. 
St  1916,  S  4611),  was  not  modified  or 
repealed  by  this  section,  where  an  In- 
dian, after  passage  of  the  act  of  1884, 
made  original  entry  of  land  under  act 
of  1875,  paying  required  fees,  and  his 
widow  made  final  proof,  intending  to 
do  so  under  act  of  1875,  held  that  wid- 
ow acquired  title  under  the  act  of  1875 
subject  only  to  a  restraint  on  alienation 
for  five  years.  Felix  v.  Yaksum,  163 
P.  481,  95  Wash.  138. 

—  Effoet  of  omissions  or  eiron  In 
patontd— Under  this  section  the  absence 
of  declaration  in  patent  of  homestead 
to  Indian  that  United  States  holds 
lands  in  trust  does  not  defeat  trust  TI. 
S.  V.  Joyce,  240  F.  610,  154  C.  C.  A. 
653. 

Omission  from  a  patent  of  homestead 
to  Indian  of  restrictions  imposed  by 
this  section  does  not  relieve  land  from 
the  restrictions,  and  all  persons  Are 
charged  with  notice  thereof.    Id. 

Cited  witliout  ttoflnfte  apirtiestto"' 
Utah  Power  &  light  Co.  v.  U.  S.  (C 
C.  A.)  230  F.  328;  U.  S.  v.  Lewis  (D- 
C.)  253  F.  469. 
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4613.  Mineral  lands  reserved.  4620d 

4614.  Mineral  lands   open   to  purchase 

by  citizen  8. 

4615.  Length    of    claims    on    veins    or 

lodes.  4621. 

4616.  Proof  of  citizenship.  4622. 

4617.  Affidavit  of  citizenship.  4623. 

4618.  Locators*  rights  of  possession  and      4624. 

enjoyment. 

4619.  Owners  of  tunnels,  rights  of.  4625. 

4620.  Regulations  by  miners.  4626. 
4620a.  Same  as  to  labor  not  applicable 

to  persons  in  military  or  nav-      4627. 

al    service    during    war    with 

Germany.  4628. 

4620b.  Same;     as    to   labor   suspended 

during  years  1917  and  1918.  4629. 

4620c.  Same;   Bes,  Oct  5,  1917,  c.  75, 

amended. 
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.  Res.  July  17.  1917.  c.  39.    ^ 
Res.  Oct  5.  1917.  a  75,    «' 
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rights. 
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maximum  of  placer  locations. 
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4630.  Conformity    of    placer-claims   to 

surveys;    limitation  of  claims. 

4631.  Evidence  of  possession^  to  estab- 

lish right  to  patent 

4632.  Proceedings  for  patent  for  plac- 

er-claim. 

4635.  Entry  of  mineral  oil  lands  under 

placer  mining  laws. 

4636.  Assessment   work   on   contiguous 

oil  lands,  located  as  claims,  of 
same  owner. 

4637.  Patents  for  oil  or  gas  lands,  not 

denied  because  of  transfer  be- 
fore discovery  of  oil  or  gas. 

4640e.  Permits  to  prospect  for  potas- 
sium. 

4640ee.  Same ;  patents  to  permittees  on 
discovery ;    leases ;    royalties. 

4640f.  Same;  leases  to  permittees  for 
camp  sites. 

4640ff.  Same;    cancellation  of  permits. 

4640g.  Same;  restrictions  on  leasehold 
interests. 

4640gg.  Same;  reservations  in  leases. 

4640h.  Same;  provision  in  leases  for 
protection  of  United  States. 

4640hh.  Same;   forfeiture  of  leases. 

46401.  Same;  provisions  of  act  applica- 
ble to  disposed  of  public  lands 
reserving  deposits. 

464011  Same;  disposition  of  royalties 
and  rentals. 


Sec. 

4640J.  Same;   rules  and  regulations. 
4640jj.  Same;    deposits  disposed  of  in 
accordance  with  provisions  of 
Act;  rights  of  states. 
464<He.  Same;    provision  in  leases   for 
regulation  of  price  and  dispo- 
sition of  minerals. 

4644.  Intersecting  or  crossmg  veins. 

4645.  Patents  for  non-mineral  lands. 

4647.  Vested  rights  to  use  of  water  for 

mining;    right  of  way  for  ca- 
nals. 

4648.  Rights  subject  to  vested  and  ac- 

crued water-rights. 

4658.  Grants  of  lands  to  States  or  cor- 

porations not  to  include   min- 
eral lands. 

4659.  Coal-lands;    entry. 

4660.  Same;  pre-emption. 

4661.  Same;    presentation  of  pre-emp- 

tion claims. 

4662.  Same;    one  entry  only. 

4663.  Same;    conflicting  claims. 
4668a.  Disposition  of  lands  in  Indian 

reservations  vrith  reservation 
of  coal;  examination  and  ap- 
praisal of  lands. 

4668b.  Same;  statements  in  applica- 
tion ;   iMitents. 

4668c.  Same;  disposition  by  United 
States  of  coal. 

4668d.  Same;    disposition  of  proceeds. 
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I.  SYSTEM   OF   MINING    LAWS 

I.  Basis  of  systems-See  U.  S.  ▼. 
Sweet,  38  S.  Gt.  193,  245  U.  S.  563,  62 
li.  Ed.  473. 


IL  OWNERSHIP  AND    DISPOSAL 
OF  MINERAL  LANDS 

7.  Disposal  of  mineral  lands  as  agri- 
cultural lands^— While,  under  Rev.  St. 
§§  2302,  2318,  2319,  2347,  2351  (Comp. 
St.  1916,  IS  4591,  4613,  4614,  4659, 
4663),  mineral  lands  are  not  subjiect 
to  acquisition  under  Homestead  Law, 
patent  under  such  law  for  land  as  ag- 
ricultural may  not  be  avoided  by  suit 
in  equity  on  ground  that  it  was  mineral 
land,  unless  conditions  were  such  as  to 
make  that  fact  clear  to  entrymen  and 
others  familiar  with  land.  U.  S.  v. 
Beaman,  242  F.  876,  155  C.  0.  A.  464. 


III.  MINERAL  CHARACTER   OF 
LANDS 

9.  Application   of  term    "mineral.'^— 

Land  vsiluable  for  coal  is  "mineral  land" 
within  the  meaning  of  the  public  land 
laws.  U.  S.  V.  Sweet,  38  S.  Ct.  193, 
245  U.  S.  563,  62  L.  Ed.  473,  reversing 
decree  Sweet  v.  U.  S.,  228  F.  421,  143 
G.  C  A.  3. 

l5'/2-  Proceedings  to  dotermino  ohar- 
actor  of  claim— injunotiond— The  Secre- 
tary of  the  Interior  and  the  Commis- 
sioner of  the  General  Land  Office  will 
not  be  enjoined,  in  a  suit  in  equity  by 
the  locator  of  an  unpatented  mining 
claim  who  states  that  he  is  satisfied  and 
does  not  and  may  never  desire  a  patent, 
from  proceeding  to  determine  the  char- 
acter of  the  claim  (construing  sections 
2318  to  2348,  Rev.  St.  [Comp.  Stat. 
1916,  $§  4613-4616,  4618^620,  4622, 
4623,  4626-4632,  4642-4653,  4658- 
4660]).  Lane  v.  Cameron,  45  App.  D. 
C.  404. 


§  4614.  (R.  S.  §  2319.)    Mineral  lands  open  to  purchase  by  citizens. 

II.  DISPOSAL  OF  MINERAL  LANDS 

6 1/2-  Disposal  of  mineral  lands  as  ag- 
rlcultural  lands^— See  U.  S.  v.  Beaman, 
242  F.  876,  55  C.  C.  A.  464,  ante,  S 
4613. 

9.  Lands  valuablo  for  mineral— Mean- 
ing and  proofs— Where  plaintiff,  v^hen 
he  located  placer  claim,  made  a  discov- 
ery of  gold,  and  since  has  mined  claims 


and  done  assessment  work  every  year, 
it  must  be  held  that  land  was  valuable 
for  placer  mining.  Batt  v.  Stedman 
(Cal.  App.)  173  P.  99. 

III.  MINING    LOCATIONS 

19.  Extralateral    rights^— Under    Act 

May  10,  1872  (this  and  following  sec- 
tions), end  lines  of  a  claim  are  required 
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to  be  projected  parallel  with  each  other 
and  crosswise  of  general  course  of 
veins  within  surface  limits  of  location, 
and  whenever  top  or  apex  of  vein  is 
found  within  surface  lines  extended 
vertically  downwards,  the  vein  may  be 
followed  outside  of  vertical  side  lines. 
Quilp  Gold  Mining  Co.  v.  Republic 
Mines  Corp.,  165  P.  57.  96  Wash.  439. 

23.  State   regulations   of  locations.— 

State  statutes,  governing  location  of 
mining  claims  and  manner  of  recording, 
held  of  no  more  force  and  effect  than 
miners'   rules.      Clark-Montana   Realty 


Co.  V.  Butte   &  Superior  Copper  Co. 
(D.   C.)   283  F.   547. 

V.  MINING    CLAIM    AS   PROPERTY 

39.  Ownership  and  transfer.— A  yalid 

mining  claim  under  the  public  land  laws 
is  property  which  may  be  bought  and 
sold  and  which  passes  by  descent  Lane 
V.  Cameron,  45  App.  D.  C.  404. 

CITED    WITHOUT   DEFINITE 
APPLICATION 

U.  S.  V.  North  American  Oil  CJonsoli- 
dated  (D.  C.)  242  F.  723. 


§  4615.  (R.  S.  §  2320.)     Length 

11.  VEIN  OR  LODE,  OR  OTHER 

VALUABLE  DEPOSITS 

5.  What  constitutes.— A  segment  of 
an  ore  vein,  commencing  15  or  more 
feet  below  where  the  vein  apexing  in 
complainant's  claim  terminated  in  a 
fault,  held  a  continuation  of  the  same 
vein,  which  complainant  was  entitled 
to  follow  in  its  dip  through  the  side 
lines  into  defendant's  adjoining  claim. 
Original  Sixteen  to  One  Mine  v.  Twen- 
ty-One Mining  Co.  (D.  C.)  254  F.  630. 

III.  MINING    LOCATIONS    OR 
CLAIMS 

10.  Nature  and  etfect.— Mining  claim 
location,  which  is  invalid  under  this 
section  and  section  4620,  is  also  inval- 
id under  Rev.  Laws  Nev.  §  2422.  Nel- 
son V.  Smith  (Nev.)  176  P.  261. 

12.  Location  on*  vein  or  lode.— Under 
this  section  a  conveyance  of  a  placer 
claim  includes  as  a  matter  of  law  all 
known  veins  and  lodes  of  quartz.  Wil- 
bur V.  Everhardy  (Cal.)  167  P.  861. 

14.  Location  on  unappropriated  pub- 
lic landsw— Every  competent  locator  has 
the  right  to  initiate  a  lawful  claim  to 
unoccupied  public  land  by  a  peaceable, 
adverse  entry  upon  it  while  it  is  in  the 
possession  of  those  who  have  no  su- 
perior right  to  acquire  title  or  hold 
possession.  Nelson  v.  Smith  (Nev.)  176 
P.  261. 

27.  Form,  dimensions,  and  surface 
lines— Location  and  direction  of  side 
lines.— -While,  under  this  section  and 
section  4618,  end  lines  of  a  mine  loca- 
tion must  be  parallel  and  straight  to 
entitle  the  locator  to  extralateral 
rights,  that  is  not  true  with  the  side 
lines,  and  they  may  be  converging  or 
diverging,  so  long  as  their  general 
course  is  along  the  vein,  and  statutory 
restriction  on  width  of  claims  is  re- 
spected. Jim  Butler  Tonopah  Mining 
Co.   V,  West  End   Consol.  Alining  Co., 

38  S.  Ct.  574,  247  U.  S.  450,  62  L.  Ed. 
1207,   affirming  judgment   158  P.   876, 

39  Nev.  375. 
29. Parallelism    of   end    lines.— 

Under  Act  May  10,  1872  (Rev.  St.  U. 
S.  §  2319  et  seq.  [Comp.  St.  1916,  § 
4614  et  seq.]),  the  end  lines  of  mining 
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of  claims  on  veins  or  lodes. 

claim,  are  required  to  be  projected 
parallel  with  each  other  and  crosswise 
of  general  course  of  veins  within  sar- 
face  limits  of  location,  and  whenever 
top  or  apex  of  vein  is  found  within 
surface  lines  extended  vertically  down- 
wards, the  vein  may  be  followed  out- 
side of  vertical  side  lines.  Quilp  Gold 
Mining  Co.  v.  Republic  Mines  Corp. 
(Wash.)  165  P.  57. 

32.  — -  Excessive  claims.— General- 
ly, where  a  claim  is  excessive  in  length, 
the  claim  is  valid  if  the  error  is  in- 
nocently  made,  but  the  excess  is  void. 
Nelson  v.  Smith  (Nev.)  176  P.  261. 

The  location  on  ground,  knoi^inK  it 
to  be  excess  ground,  within  the  staked 
boundaries  of  another  claim  initiated 
prior  thereto,  because  law  governing 
manner  of  making  location  bad  not 
been  complied  with,  so  that  location 
covers  the  workings  of  the  prior  lo- 
cators, is  what  in  mining  circles  is 
known  as  "claim  jumping."    Id. 

38.  Discovery— Discovery  as  prereq- 
uisite—Public lands  are  not  beatable 
or  enterable  as  mineral  lands  until  dis- 
covery, and  mere  information  that  they 
may  be  valuable  for  oil  purposes  is  not 
a  discovery.  Southern  Pac.  Co.  v.  ^' 
S.  (C.  C.  A.)  249  F.  785. 

Under  this  section  and  section  4628, 
no  location  of  a  mining  claim  either 
lode  or  placer,  valid  as  against  the 
government,  can  be  made  until  the  dis- 
covery of  mineral  within  the  limits  of 
the  claim.  U.  S.  v.  Midway  Northern 
Oil  Co.  (D.  C.)  232  F.  619. 

A  location  of  a  mining  claim  is  ^ot 
valid  until  there  is  a  discovery,  in  case 
of  a  lode  claim,  of  a  vein  or  lode  con- 
taining mineral,  or,  in  case  of  a  Placer 
claim,  a  discovery  of  petroleum  or  oth- 
er mineral  within  its  limits.  IT.  S.  ▼• 
Ohio  Oil  Co.  (D.  C.)  240  F.  9^6. 

41.  —  Discovery  of  rock  In  pi***-*! 

Until  the  actual  discovery  of  niiDeral 
in  place,  all  acts  tending  to  coiis«*"' 
mate  a  valid  mineral  location  give  the 
locator  no  right  other  than  the  rig^^}'^ 
continue  a  reasonable  search  for  min- 
eral. McKenzie  v.  Moore  (Anz.)  ^'^^ 
P.  568. 

A  mineral  location  to  be  vali<i  ^^^ 
any  purpose  must  be  made  upoxi  u^' 
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appropriated  goyernment  land  open  to 
location,  in  which  mineral  has  actually 
been  discovered  in  place.    Id. 

Where  locator  failed  to  discover  min- 
erals in  place  within  90  days  from  ini- 
tiation of  location  under  Civ.  Code 
Ariz.  1913,  par.  4030,  his  right  to  ex- 
clusive possession  terminated,  but,  un- 
til the  government  intervened  or  some 
qualified  citizen  of  the  United  States 
initiated  a  better  claim  to  possession 
of  premises  located,  the  actual  posses- 
sion thereof  could  not  be  disturb- 
ed.   Id. 

46.  —  Sufficiency   of   diloovery^-A 

discovery  of  minerals  sufficient  to  per- 
fect location  of  a  claim  must  be  such  a 
discovery  that  a  person  of  ordinary 
prudence  would  be  justified  in  further 
expenditure  of  his  labor  and  means 
with  a  reasonable  prospect  of  success. 
U.  S.  V.  Ohio  Oil  Co.  (D.  C.)  240  F. 
996. 

47.  —  Extent  and  value  of  discov- 

ery<«>Where  mineral  has  been  found, 
and  the  evidence  is  of  such  a  character 
that  a  person  of  ordinary  prudence, 
not  necessarily  an  expert  miner^  would 
be  justified  in  the  further  expenditure 
of  his  labor  and  money,  with  a  reason- 
able prospect  of  success,  in  developing 
a  paying  mine,  the  requirements  of  the 
statute  have  been  met.  Duffy  v. 
Strandberg,  5  Alaska,  353. . 

48.  -*-  Discovery  Insufllolentd— Upon 

discovery  of  minerals  within  the  claim, 
the  location  becomes  valid,  although  in 
case  of  a  lode  claim  the  finding  of 
float  rock,  or  in  case  of  a  placer  claim 
the  mere  indications  of  mineral  or  oil, 
is  insufficient.  U.  S.  v.  Ohio  Oil  Co. 
(D.  C.)  240  F.  996. 


49.  — —  Discovery  as  question  of 
fact,  and  proofs— Declaration  of  W., 
grubstaked  by  plaintiff,  and  accompa- 
nied by  B.,  grubstaked  by  his  mother, 
that  "we  discovered  and  located" 
claims,  held  insufficient  to  show  he  dis- 
covered and  located  any  of  the  claims 
located  in  the  name  of  B.  and  his  moth- 
er. Turner  v.  WeUs,  238  F.  760,  151 
C.  C.  A.  616. 

Whether  there  has  been  a  discovery 
of  minerals  within  a  claim,  so  as  to 
perfect  the  location,  is  a  question  of 
fact,  depending  on  the  circumstances 
of  the  particular  case.  U.  S.  v.  Ohio 
Oil  Co.  (D.  C.)  240  F.  996, 

In  suit  to  withdraw  mineral  lands 
from  appropriation,  evidence  held  to 
warrant  a  finding  that  locator  had  made 
a  discovery  of  oil  previous  to  with- 
drawal order  sufficient  to  justify  a  per- 
son of  ordinary  prudence  in  further 
expenditure  of  labor  with  prospects  of 
success  in  securing  oil  in  commercial 
quantities.    Id. 

50.  — —  Possession  of  claim  pending 
discoveryd— Where  claim  is  located,  lo- 
cators were  entitled,  as  against  all  save 
government,  to  pursue  their  work  of 
discovery  uninterrupted,  though  discov- 
ery is  essential  to  a  valid  mining 
claim.  U.  S.  v.  Stockton  Midway  Oil 
Co.,  240  F.  1006. 


CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Consolidated  Mut  OU  Co.  v.  U.  S.  (C. 
C.  A.)  246  F.  621;  U.  S.  v.  North  Am- 
erican Oil  Consolidated  (D.  C.)  242  F. 
723. 


§  4616.  (R.  S.  §  2321.)     Proof  of  citizenship. 

Cited    without    definite    applloatlon, 

U.  S.  V.  North  An>erican  Oil  Consoli- 
dated (D.  C.)  242  F.  723. 

§  4617.   (Act  April  26,  1882,  c.  106,  §  2.)     Affidavit  c^  citizenship. 

Cited    without    definite    application, 

U.    S.    V.    North    American    Oil    Con- 
solidated (D.  C.)  242  F.  723. 

§  4618.  (R.  S.  §  2322.)     Locators'  rights  of  possession  and  enjoy- 
ment 

I.  COMMON-LAW    RULE    OF    OWN-       no  right  of  possession  under  it     I^el- 

ERSHIP  son  v.  Smith  (Nev.)  176  P.  261. 


1.  Application   to   mineral   landSd— A 

defendant  locator,  within  the  surface 
lines  not  included  within  the  rights  of 
either  of  plaintiif's  locations  held  to 
own  the  ore  lying  beneath  such  sur- 
face boundaries  by  virtue  of  its  com- 
mon-law rights.  Anaconda  Copper 
Mining  Co.  v.  Pilot-Butte  Mining  Co. 
(Alont.)  156  P.  409. 

II.  MINING    LOCATIONS    OR 
CLAIMS 

2.  Location  as  basis  of  tltlc^Where 
there  is  no  valid  location,  there  can  be 

Supp.U.S.CoMP.'19— 66 


5.  What  constitutes  vein,  lode,  or 
ledgOd— A  limestone  belt,  through  which 
a  mineral  streak  containing  ore  bodies 
can  be  traced,  is  a  "vein,"  within  the 
apex  rule.  Wall  v.  United  States  Min- 
ing Co.  (C.  C.)  232  F.  613. 

As  the  terms  "lodes,  veins,  and  ledg- 
es" are  used  in  acts  of  Congress,  it 
was  not  intended  to  make  distinctions 
based  on  genetic  principle,  but,  when 
precious  metals  occur  in  tilted  beds 
associated  with  subsequent  iissuring 
and  mineralization,  they  are  subject  to 
location  as  veins  and  lodes  within  such 
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acts.  Alameda  Aflnlng  Go.  v.  Success 
Mining  Co.,  161  P.  862,  29  Idaho,  618. 

ill.  POSSESSORY    RIGHTS 

12.  Locations    on    existing    olaJms.^ 

Where  a  locator  of  a  claim  abandon- 
ed or  forfeited  the  same,  together  with 
the  mill  site,  under  Comp.  St.  1916,  § 
4645,  a  relocator,  under  this  section, 
had  the  right  of  possession  and  enjoy- 
ment of  buildings  and  improvements 
which^  had  been  so  affixed  to  the  land 
by  the  original  locator  as  to  become 
a  part  of  it.  Walter  son  v.  Cruse  (Cal.) 
176  P.  870. 

16. Invalidity  of   prior  location 

or  clainid— Where  public  mineral  land 
is  open  to  location  at  the  time  a  claim 
is  initiated,  the  location  is  valid,  though 
the  land  is  excess  ground  within  staked 
boundaries  of  another  claim,  and 
though  persons  initiating  claim  had 
knowledge  thereof.  Nelson  v.  Smith 
(Nev.)  176  P.  261. 

19.  Extent  and  etfect  of  surface  own- 
ership and  possession.— Locator's  un- 
questionable right  to  possession  of  the 
area  within  the  boundary  of  the  claim 
carries  the  right  to  possession  of  the 
timber,  soil,  country  rock,  percolating 
waters,  natural  springs,  except  cer- 
tain mineral  springs,  and  every  appur- 
tenant belonging  to  the  realty.  Mc- 
Kenzie  v.  Moore  (Ariz.)  176  P.  568. 

22.  Locator's  possessory  title  and 
rights    as    against    intruders.— Where 

plaintiff's  predecessor  located  a  mining 
claim  and  monumented  it,  causing  no- 
tice to  be  recorded  as  required  un- 
der mining  law,  and  doing  necessary 
yearly  assessment  work,  even  if  no 
mineral  was  found  by  plaintiff,  defend- 
ants in  her  action  for  forcible  entry 
and  detainer,  mere  squatters  as  on 
public  domain,  being  trespassers  on 
plaintiff's  possession,  and  not  in  privity 
with  government  title,  coiild  not  set 
up  defense  that  no  mineral  had  been 
found.  Foster  v.  Black  (Ariz.)  176  P. 
845. 

The  question,  in  an  action  of  forci- 
ble entry '  and  detainer,  as  to  whether 
plaintiff's  possession  of  the  mining 
claim  involved  is  actual  or  not,  is  or- 
dinarily one  of  fact;  but  where  the 
facts  are  undisputed,  it  is  a  question 
of  law.    Id. 

In  action  of  forcible  entry  and  de- 
tainer to  recover  possession  of  part  of 
mining  claim,  recorded  notice  of  lo- 
cation and  deeds  from  plaintiff's  prede- 
cessors to  her  were  evidence  compe- 
tent to  show  extent  of  her  claim  and 
possession,  but  not  to  show  title,  as 
also  was  evidence  of  monuments  placed 
on  property.     Id. 

In  action  of  forcible  entry  and  de- 
tainer to  recover  part  of  mining  claim, 
evidence  of  acts  of  dominion  and  con- 
trol by  plaintiff  and  her  predecessors, 
as  doing  of  annual  assessment  work, 
was  properly  admitted  as  tending  to 
show  actual  possession.     Id. 
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30.  Rights  of  heirs  anit  asslgns^<Con- 
veyance  by  owner  of  mining  claim  of  in- 
terest in  adjoining  daim,  held  to  give 
grantee  no  interest  in  dip  of  veins  cov- 
ered by  eztralateral  rights  of  the  gran- 
tor's claim.  Clark-Montana  Realty  Co. 
V.  Butte  Sc  Superior  Copper  Co.  (D.  C.) 
233  F.  547. 

The  assignee  of  a  mining  daim  can- 
not claim  any  rights  superior  to  those 
of  his  assignor,  unless  he  be  an  inno- 
cent purchaser  for  value.  Grand  Prize 
Hydraulic  Mines  ▼.  Boswell,  162  P. 
1063,  83  Or.  1. 

iV.  OWNERSHIP    OF   VEINS 

34.  Presumptions  as  to  ownership.— 
Owners  of  mining  claims  are  prima 
facie  entitled  to  aU  ore  beneath  surface 
of  claims,  and  it  is  fair  to  assume,  in 
absence  of  contrary  showing,  that  rein 
or  veins  will  continue  to  extend  up- 
ward at  same  angle  as  exhibited  below. 
Barker  v.  Condon,  165  P.  909,  53  Mont 
585. 

Ore  presumptively  belonging  to  de- 
fendants, because  beneath  surface  of 
their  claims,  cannot  rightfully  be  taken 
from  them,  because  owners  of  adjoin- 
ing claim  produce  witnesses  entertain* 
ing  opinion  that  vein  containing  ore  has 
apex  in  adjacent  claim;  presumption 
favoring  defendants  cannot  be  over- 
turned by  speculative  conjecture  or  in- 
telligent guess.     Id. 

V.  EXTRALATERAL  RIGHTS 

37.  Nature  and  extent  of  right.-The 
owner  of  a  mining  claim  has  no  extra- 
lateral  rights  beyond  the  end  lines  of 
his  claim  extended  vertically  downward, 
except  when  by  mistake  he  has  located 
his  claim  across  his  discovery  vein; 
extralateral  rights  being  a  special  priv- 
ilege. Conkling  Mining  Co.  v.  SUver 
King  Coalition  Mines  Co.  (C.  C.  A.) 
230  F.  553. 

Congress  having  prescribed  conditions 
upon  which  extralateral  rights  may.^® 
acquired,  a  party  dealing  with  mini^^ 
locations    must    bring    himself   with*^ 
those  conditions  or  else  be  content  ^*". 
simply  the  minerals  beneath  surface  oi 
his  own  territory.     Quilp  Gold  iJiB^'**. 
Co.   V.   Republic  Mines  Corp.  (>V*sh) 
165  P.  57. 

41.  Dtp  or  downward  course  of  ^*.* 
as  limit  of  rights.— If  apex  of  ^f*" 
crosses  one  end  line  and  one  side  ^*^, 
of  lode  mining  daim  as  located  tt*^^  ^ 
on,  there  is  the  right  to  follow  veiJJ,  *Ij 
its  dip  beyond  the  side  line.  Quilp  ^^ 
Mining  Co.  v.  Republic  Mines  Caf^ 
ration  (Wash.)  165  P.  57. 

47.  Position  of  apex  determines   P^^^ 
session  and  ownerslilp  of  veins  or  ^^^ %! 
—Under  this  section .  limiting  extr^^^j, 
eral  rights  to  the  part  of  a  vein  bet^^^   j 
vertical      planes      drawn      down^^^^ 
through  the  end  lines  continued  in  ^J^^  ^ 
own  direction,  extralateral  rights  ^^^ 
vein  apexing  within  a  claim  may  be  * 
serted  beyond  either  or  both  side  li^^^ 
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Jim  BnUer  Tonopah  Mining  Go.  y. 
West  End  GonsoL  Mining  Go.,  38  S. 
Ct.  574,  247  U.  S.  450,  62  L.  Ed.  1207, 
affirming  judgment  158  P.  876,  39  Ney. 
375. 

The  juncture  of  two  dipping  limbs  of 
a  fissure  vein  must  be  deemed  the  apex 
of  the  vein,  within  this  section,  giving 
extralateral  rights  as  to^  veins  the 
apexes  of  which  are  within  the  surface 
lines  of  the  located  claim,  where  at  the 
juncture  point  the  ore  body  extended 
upward  from  20  or  30  to  100  feet.    Id. 

The  owner  of  a  mining  claim  has  no 
extralateral  rights  beyond  the  end  lines 
of  his  claim  extended  vertically  down- 
ward except  where,  by  mistake,  he  has 
located  his  claim  across  his  discovery 
vein;  extralateral  rights  being  a  spe- 
cial privilege.  Gonkling  Mining  Co,  v. 
Silver  King  Goalition  Mines  Go.,  230 
F.  553,  144  C.  G.  A.  607. 

Where  a  fissure  changing  the  forma- 
tion of  the  land  crosses  a  mineral  vein, 
the  owner  of  a  claim  in  which  the  vein 
apexes  cannot  pursue  it  beyond  the  fis- 
sure.   Wall  V.  U.  S.   (G.  G.)  232  F.  613. 

Where  defendant,  either  as  owner  of 
one  claim  or  as  owner  of  another,  was 
entitled  to  entire  vein,  the  apex  of 
which  was  within  its  properties,  it  is 
immaterial  in  what  way  it  traces  title 
to  ore  on  which  other  mine  owners 
claimed  it  trespassed.    Id. 

An  "apex"  is  that  portion  of  a  ter- 
minal edge  of  a  vein  from  which  the 
vein  extends  downward  in  the  direction 
of  the  dip  and  is  the  point  from  which 
vein  has  a  dip  as  well  as  a  strike.  Ala- 
meda Mining  Go.  v.  Success  Mining  Go., 
161  P.  862,  29  Idaho,  618. 

The  course  of  a  vein  is  not  determin- 
ed by  its  direction  at  any  point,  where 
the  vein  i»  a  crooked  one,  and  an  extra- 
lateral  right  must  be  determined  by 
course  of  vein  at  apex  or  at  the  surface 
or  at  the  nearest  point  to  the  surface. 
Id. 

Under  this  8««ction  extralateral  rights 
in  a  mining  claim  are  determined  by  the 
apex  and  not  on  the  levels  disclosed  by 
working  of  the  mine.    Id. 

A  locator  can  have  but  the  same  num- 
ber of  feet  along  the  vein  beneath  the 
surface  as  he  has  at  the  apex.  Ana- 
conda Gopper  Mining  Go.  v.  Pilot-Butte 
Mining  Go.  (Mont.)  156  P.  409. 

Within  this  section,  giving  extralat- 
eral rights  as  to  veins  apexing  within 
the  surface  line  of  the  located  vein,  the 
crest  of  a  vein  in  the  form  of  a  single 
anticlinal  fold  is  the  apex.  Jim  Butler 
Tonopah  Mining  Co.  v.  West  End  Gon- 
sol.  Mining  Go.  (Nev.)  158  P.  876. 

50.  Veins  crossing  side  line  before 
reaching  end  line.— -Where  vein  crossed 
side  line,  owner  of  mining  claim  held 
not  entitled  to  follow  the  lode  beyond 
the  vertical  plane  of  such  side  line,  un- 
less the  apex  intersected  at  least  one  of 
the  end  lines.  Bourne  v.  Federal  Min- 
ing &  Smelting  Co.  (C.  G.)  243  F.  466. 

Where  vein  crossed  side  line,  and  pro- 
ceeded towards  intersection  of  side  and 


end  lines  in  course  more  nearly  parallel 
with  end  lines,  held,  it  could  not  be  pre- 
sumed that  it  crossed  an  end  line  rather 
than  a  side  line.    Id. 

51.  End  lines  of  loeation— Eetabllsh- 
nent  and  dlrootlon.^Where  mining 
daim  was  in  the  form  of  a  parallelo- 
gram, except  for  the  exclusion'  of  tri- 
angular pieces  at  opposite  coniers,  the 
remainder  of  what  would  otherwise  have 
been  the  end  lines,  which  were  parallel 
and  straight,  held  the  end  lines,  for  the 
purpose  of  asserting  extralateral  rights 
under  this  section.  Jim  Butler  Tono- 
pah Mining  Co.  v.  West  End  Consol. 
Min.  Co.,  38  S.  Ct.  574,  247  U.  S.  450, 
62  L.  Ed.  1207,  affirming  judgment  158 
P.  876,  39  Nev.  375. 

Regarding  extralateral  rights  under 
this  section,  the  remaining  part  of  an 
end  line  of  a  patented  mining  location, 
excluding  a  triangle  at  a  corner,  is  an 
end  line.  Jim  Butler  Tonopah  Mining 
Go.  V.  West  End  GonsoL  Mining  Co. 
(Nev.)  158  P.  876. 

This  section,  limiting  extralateral 
rights  to  the  part  of  a  vein  between 
vertical  planes  drawn  downward  through 
the  end  lines  so  continued  "in  their  own 
direction,"  does  not  negative  extralat- 
eral  rights  in  opposite  directions;  the 
end  lines  having  two  directions.     Id. 

54.  — —  End  ilnee  of  all  veins  within 
locations—Under  this  section,  giving  the 
locators  of  claims  theretofore  located 
any  additional  veins  existing  therein, 
the  end  lines  of  a  claim  as  the  locator 
places  them,  with  the  single  exception 
that,  when  by  mistake  he  locates  his 
claim  across,  instead  of  along,  the  vein 
he  discovers,  ^x  the  limit  beyond  which 
he  may  not  go  in  the  appropriation  of 
any  vein  or  veins  whose  apex  or  apexes 
are  found  within  the  surface  lines  of 
his  claim,  and  the  end  lines  of  the  orig- 
inal discovery  vein  are  the  end  lines  of 
all  the  veins  discovered  within  the  sur- 
face boundaries  of  his  claim.  Gonkling 
Mining  Go.  v.  Silver  King  Coalition 
Mines  Go.  (G.  G.  A.)  230  F.  553. 

There  can  be  but  one  set  of  end 
lines  for  a  mining  claim,  and  if  the  lo- 
cated end  lines  fixed  extralateral  rights 
upon  one  vein,  they  fixed  them  upon  all 
veins.  Clark -Montana  Realty  Go.  v. 
Butte  &  Superior  Copper  Go.  (D.  C.) 
233  F.  547. 

55.  — —  Parallelism   of  end   lines.— ^ 

While,  under  this  section  and  section 
4615,  ante,  end  lines  of  a  mine  location 
must  be  parallel  and  straight  to  entitle 
the  locator  to  extralateral  rights,  that 
is  not  true  with  the  side  lines,  and 
they  may  be  converging  or  diverging,  so 
long  as  their  general  course  is  along, 
the  vein  and  statutory  restrictions  on 
width  of  claims  are  respected.  Jim 
Butler  Tonopah  Mining  Co.  v.  West 
End  Consol.  Mining  Co.,  38  S.  Ct.  574, 
247  U.  S.  450,  62  L.  Ed.  1207,  affirm- 
ing judgment  158  P.  876,  39  Nev.  375 
1  A.  L.  R.  405. 
Extralateral  rights  of  locator  of  sur- 
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face  of  north,  or  Becondary,  vein,  with 
apex  longer  than  that  of  discovery  vein, 
with  which  it  united  on  the  dip  and 
passed  beyond  the  north  side  line  and 
beneath  the  surface  of  an  adjoining  lo- 
cator determined  by  line  to  eastward 
paralleled  with  its  west  end  line.  Ana- 
conda Copper  Mining  Co.  v.  Pilot-Butte 
Mining  Co.  (Mont.)  156  P.  40G. 

Under  this  section  and  section  4644, 
extralateral  rights  of  junior  locator  in 
vein  uniting  with  vein  of  prior  locator 
and  going  beyond  its  own  line  northward 
beneath  the  surface  of  another  locator 
determined  by  plane  by  a  line  parallel 
to  its  west  end  line.     Id. 


58.  Identity  and  continuity  of  veil 
Identity. — Inference  that  hidden  portion 
of  vein  follows  the  same  direction  as 
the  disclosed  portion  is  an  inference  of 
fact  and  not  a  presumption  of  law,  and 
does  not  follow  from  the  location  of  the 
claim  or  the  direction  of  its  boundary 
lines,  but  from  the  actual  course  of  the 
disclosed  portion.  Bourne  v.  Federal 
Mining  &  Smelting  Co.  (C.  C.)  243  F. 
4G6. 

59.  —  Continuity  of  vein  essentlald— 

That  a  vein  terminates  against  gran- 
ite or  monzonite  does  not  affect  extra- 
lateral  rights  given  by  this  section. 
^Vlameda  Mining  Co.  v.  Success  Mining 
Co.,  161  P.  862,  29  Idaho,  618. 

63.  Burden  of  proof  in  asserting  ex- 
tralateral rights.— In  suit  to  recover  ore 
removed  by  defendant  from  stope  be- 
neath surface  of  plaintiff's  claim,  de- 
fendant held  to  have  burden  of  show- 
ing that  discovery  vein  in  each  of  its 
three  claims  extended  across,  and  not 
along,  the  claim,  and  that  locator  by 
mistake  placed  each  claim  across,  in- 
stead of  along,  its  discovery  vein. 
Conkling  Mining  Co.  v.  Silver  King  Co- 
alition Mines  Co.,  230  F.  553,  144  C.  0; 
A.  607. 

Defendant,  claiming  the  right  to  ore 
in  a  stope  beneath  the  surface  of  plain- 
tiff's claim,  as  a  part  of  a  fissure  vein 
whose  apex  was  found  within  and  on 
its  strike  crossed  the  side  lines  of  de- 
fendant's claims,  and  in  its  dip  passed 
through  the  vertical  planes  of  the  end 
lines  of  such  claims  and  thence  be- 
neath the  surface  of  plaintiff's  claim, 
under  the  exception  that  when  by  mis- 
take the  locator  places  his  claim  across, 
instead  of  along,  the  vein  or  lode  which 


he  discovers,  so  that  the  latter  crosae* 
the  side  lines  of  his  claim,  his  eX^ 
lines  become  his  end  lines,  and  he  may 
follow  the  lode  or  vein  on  its  dip  be- 
yond the  vertical  plane  of  the  end 
line  of  his  claim,  had  the  burden  of 
bringing  itself  within  the  excepti<jn  by 
showing  that  the  discovery  vein  on  each 
of  its  three  claims  extended  across,  and 
not  along,  the  claim,  and  that  the  lo- 
cator by  mistake  placed  each  claim 
across,  instead  of  along,  its  discoverj 
vein.     Id. 

In  a  suit  involving  a  dispute  over  ex- 
tralateral rights  asserted  by  the  own- 
ers of  adjacent  mining  claims,  defend- 
ant, whose  location  was  last,  has  the 
burden  of  proving  that  it  has  priority 
throughout  its  entire  depth,  as  to  a 
vein  apparently  joining  one  havini;  ita 
apex  in  complainant's  claim.  Butte  A 
Superior  Copper  Co.  v.  Clark-Montana 
Realty  Co.,  248  F.  609,  160  C.  O.  A. 
500,  affirming  decree  Clark -Montajia 
Realty  Co.  v.  Butte  &  Superior  Cop- 
per Co.  (D.  C.)  2.33  F.  547,  and  certi- 
orari denied  Butte  &  Superior  Conper 
Co.  V.  Clark-Montana  Realty  Co..  3<^  S. 
Ct.  581.  247  U.  S.  516.  62  L.  Ed.  1245. 

One  claiming  right  to  follow  lode   to 
and  into  an  adjoining  claim  held  to  have 
the  burden  of  showing  such  location  of 
his    claim    as    entitles    him    to  do    so. 
Bourne  v.  Federal  Mining  &  Smelting 
Co.  (C.  C.)  243  F.  466. 

64.  Conflioting  rights  and  prioritieSd— 
In  suit  between  owners  of  adjacent 
mining  claims,  involving  a  dispute  over 
extralateral  rights  as  to  veins,  the  court 
properly  declined  to  quiet  title  to  claims 
resting  on  an  undeveloped  or  possible 
junction  of  veins  at  great  depths  be- 
neath the  surface.  Butte  &f  Snoerior 
Copper  Co.  v.  Clark-Montana  Realty 
Co.,  248  F.  609,  160  C.  C.  A.  5(W.  a^ 
firming  decree  Clark -Montana  Realty 
Co.  V.  Butte  &  Superior  Copper  Co.  (0 
O.)  233  F.  547.  and  certiorari  denie<1 
Butte  &  Superior  Copper  Co.  t.  Clark - 
Montana  Realtv  Co.,  38  S.  Ct.  581,  247 
U.  S.  516,  62  L.  Ed.  1245. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

ConJoTSilated  Mut.  Oil  Co.  v.  V.  S.  (C 
C.  A.)  24ft  F.  521 ;  U.  S.  v.  North  Amer- 
ican Oil  Consolidated  (D.  C.)  242  r . 
723. 


§  4619.  (R.  S.  §  2323.)     Owners  of  tunnels,  rights  of. 

Cited     without    definite    application.      American  Oil  ConsoUdated  (D.  C)  242 
Consolidated  Mut.  Oil  Co.  ▼.  U.  S.  (C.       F.  723. 
C.   A.)    245   F.   521;     U.    S.   v.    North 

§  4620.  (R.  S.  §  2324,  as  amended,  Act  Jan.  22,  1880,  c.  9,  §  ^^ 
Regulations  by  miners. 

I.  LOCATION,     RECORDING,     AND 
POSSESSION    OF    CLAIMS 

(A)  Construction  of  section 

I.  General  application  and  construc- 
tion.—A  patent   of  land  within  the  ju- 

(lOU) 


risdiction  of  the  Land  Department  '• 
the  judgment  of  the  department  *^ 
special  judicial  tribunal  on  the  ®^^^f?_j 
before  it  that  the  patentee  is  «"^^ 
to  the  land  therein  described  ander^ 
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section  and  section  4622,  and  the  con- 
veyance of  the  legal  title  to  the  pat- 
entee in  execvtiin  of  the  judgment. 
Conkling  Miniog  Co.  v.  Silver  King 
Coalition  Mines  i  Jo.,  230  F.  553,  144  C. 
C.  A.  607. 

(B)  Mining  location  and  claim 

3.  What  constitutes  location.— Mining 

claim  location  which  is  invalid  under 
this  section  and  section  4615,  ante,  is 
also  invalid  under  Rev.  Laws  Nev.  f 
2422.  Nelson  v.  Smith  (Nev.)  176  P. 
2G1. 

7.  Conflicting  iooattons  and  priority. 

— A  prior  mining  location  which  subse- 
quently fails  does  not  so  absolutely 
withdraw  the  land  from  entry  as  to  de- 
feat a  junior  location  of  the  same 
ground  otherwise  valid.  Walsh  v. 
Kleinschmidt  (Mont.)  173  P.  548. 

Where  the  locators  of  a  mining 
claim  agreed  to  the  location  of  another 
daim  on  the  same  ground,  such  agree- 
ment is  tantamount  to  au  agreement  by 
the  first  locators  to  abandon  the  claim. 
Id. 

9.  Possessory  riglits  and   title.— The 

owner  of  a  placer  mining  claim  may 
maintain  a  suit  for  damages  against 
one  who  trespasses  thereon  and  cuts 
standing  timber,  though  patent  had  not 
issued  from  the  United  States.  Duflfy 
T.  Strandberg,  5  Alaska,  353. 

Where  there  is  no  valid  location, 
there  can  be  no  right  of  possession  un- 
der it.  Nelson  v.  Smith  (Nev.)  176  P. 
261. 

(j^  Marking  location  an  ground 

19.  Boundaries  must  be  traceable.— 

As  against  subsequent  locators  of  a 
mining  claim,  it  is  f^  sufficient  compli- 
ahce  with  the  law  when  the  location  is 
distinctly  marked  on  the  ground  so  that 
its  boundaries  can  be  readily  traced. 
Gold  Creek  Antimony  Mines  &  Smelter 
Co.  v.  Perry,  162  P.  996,  94  Wash.  624. 

21.  Application   and   construction   of 

requirement.— ^To  accomplish  purpose 
of  this  section  and  of  Rem.  Code  Wash. 
1015,  §  7359,  courts  are  inclined  to  be 
liberal  with  those  making  mining  loca- 
tions, and  are  not  inclined  to  defeat  the 
claim  of  him  who  has  in  good  faith  at- 
tempted to  (Comply  with  the  law  by 
technical  criticism  of  the  acts  relied 
upon  to  constitute  a  valid  location. 
Gold  Creek  Antimony  Mines  &  Smelter 
Co.  V.  Perry,  162  P.  996,  94  Wash.  624. 

{F)  Location  notice  or  certificate 

40.  Requirements  as  to  location  cer- 
tificate.—Under  Laws  Alaska  1913,  c. 
74,  relating  to  the  locating  of  placer 
claims,  an  unverified  certificate  of  loca- 
tion should  not  be  recorded,  and  fur- 
nishes no  basis  for  claim.  Cloninger  v. 
Finlaison,  230  F.  98,  144  C.  C.  A.  306. 

Under  Laws  Alaska  1913,  c.  74,  §  10, 
and  this  section,  a  certificate  of  loca- 
tion describing  the  claim  as  No.  1  Bear 


Ore<;k  placer  claim,  situated  in  the 
White  River  mining  district,  and  that 
Bear  creek  was  tributary  to  Big  Eldo- 
rado, is  insufBcient,  not  showing  the  lo- 
cation of  the  daim  by  natural  monu- 
ments.   Id» 

Under  this  section  and  Laws  Alaska 
1913,  c.  74,  I  10,  requiring  the  locator 
of  a  mining  claim  to  file  a  certificate 
setting  forth  a  description  of  the  loca- 
tion of  the  claim  with  reference  to 
some  natural  object,  permanent  monu- 
ment, or  well-known  mining  claim,  held 
that  a  certificate  of  location  declaring 
that  the  name  of  the  claim  was  "No.  1 
Bear  Creek  placer  mining  daim,"  and 
that  it  was  situated  in-  the  White  River 
mining  district,  and  that  Bear  creek 
was  tributary  to  Big  Eldorado,  was  in- 
suffident,  for  it  did  not  necessarily 
mean  that  the  claim  was  located  on 
Bear  creek,  and,  had  it  so  meant,  the 
mere  mention  of  Bear  creek  would  not 
establish  its  location.    Id. 

44.  Declaratory  statement  —  Form 
and  suffioionoy.— Defectively  verified 
declaratory  statements  held  not  to  ren- 
der mining  locations  void  under  a  state 
statute  not  so  providing.  Clnrk-^fon- 
tana  Realty  Co.  v.  Butte  &  Superior 
Copper  Co.  (I).  C.)  233  F.  547. 

II.  EXPENDITURES     ON      CLAIMS 

AND   TERMINATION   OF 

LOCATOR'S  RI6HT8 

(A)  Annual  labor  or  improvement 

65.  Determination  of  amount  or  val- 
ue.— In  determining  true  value  of  as- 
sessment w<)rk  on  mining  claim  requir- 
ed by  this  section,  true  test  is  actual 
value  of  improvement  to  mine,  and  not 
cost  of  lalior,  materials,  etc.  McKira- 
han  V.  Cold  King  Mining  Co.  (S.  D.) 
1G5  N.  W.  542. 

67.  Time  for  performance  of  work 
or  making  improvements.— The  |100 
worth  of  work  required  by  this  section 
to  be  done  during  each  year  on  a  lo- 
cated mining  claim  having  been  com- 
menced on  the  last  day  of  the  year,  and 
thereafter  continued,  forfeiture  is  pre- 
vented, and  no  right  acquired  under  a 
relocation  the  first  day  of  the  next 
year  before  completion  of  the  work. 
Plough  V.  Nelson  (Utah)  161  P.  1134. 

72.  Development  work  and  improve- 
ments outside  of  claim.— Under  this 
section,  party  owning  several  adjoining 
mining  claimg  might  do  $100  worth  of 
work  on  any  one,  and  hold  that  partic- 
ular claim  and  forfeit  all  others,  or  he 
might  do  enough  work  on  one  claim  to 
hold  two  claims,  and  forfeit  the  others. 
McKirahan  v.  Gold  King  Mining  Co.  (S. 
D.)  165  N.  W.  542. 

74.  Group  claims.— Under  this  sec- 
tion development  work  upon  one  of  a 
group  of  mining  claims,  if  sufficient  in 
amount  and  for  the  development  of  all 
of  the   claims,  is  sufficient  to   protect 
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an  entire  group  U.  S.  v.  Stockton  Mid- 
way Oil  Co.  (D.  C)  240  F.  1006. 

Where,  at  the  time  of  withdrawal  of 
public  lands,  defendant  was  doing  no 
work  on  several  of  group  of  claims, 
though  engaged  in  discovery  work  as  to 
one,  held  that,  under  Pickett  Act,  and 
despite  this  section  and  section  4622, 
post,  such  work  could  not  be  applied  to 
all  of  group  under  group  development 
theory.    Id. 

Discovery  work,  to  protect  rights  of 
occupant  or  claimant  of  oil  and  gas 
lands  under  Pickett  Act  after  withdraw- 
al by  presidential  order,  cannot  be  by 
group,  as  in  case  of  group  assessment 
work  authorized,  by  this  section  and 
section  4622,  post.  U.  S.  v.  Thirty-Two 
Oil  Co.  (D.  C.)  242  F.  730. 

79.  Effect  of  failure  to  perfomi  work. 

— Defendant,  who  prevented  assessment 
work  on  plaintiff's  mine,  cannot  base 
any  rights  on  failure  of  performance  of 
such  work.  Ames  v.  Sullivan,  235  F. 
880,  149  C.  C.  A.  192. 

(D)  Relocation  of  claims 

98.  Relocation    on    existing    clalniw^ 

A  relocation  of  a  claim  located  by  an- 
other admits  the  validity  of  the  original 
location.  Betsch  v.  Umphrey  (C.  C.  A.) 
252  F.  573. 

Where  miping  company  and  grantors 
are  holding  claim  under  valid  location 
by  their  vendors,  and  hav«  done  annual 
assessment  work,  attempted  relocation 
of  claim  by  others  is  voi^.  Kelvin 
Lumber  &  Supply  Co.  v.  Copper  State 
Mining  Co.  (Tex.  Civ.  App.)  203  S.  W. 
68. 


Locator  of  mining  claim  familiar 
with  ground  who  assisted  in  doing  as- 
sessmWt  work  for  prior  locator  most 
make  out  strong  case  of  prior  locator's 
failure  to  comply  with  requirements  of 
this  section  and  of  Rem.  Code  Wash. 
1915,  §  7359,  before  he  can  be  heard  to 
say  that  the  ground  was  vacant  and  un- 
occupied, and  subject  to  location.  Gold 
Creek  Antimony  Mines  &  Smelter  Co. 
v.  Perry.  162  P.  996,  94  Wash.  624. 

Where  locator  of  mining  claioa  went 
on  ground  knowing  that  assessment 
work  of  prior  locator  for  previous  year 
had  not  been  done,  bis  intention  ^o  re- 
locate on  forfeited  ground  availe<i  h™ 
nothing  if  he  failed  to  comply  with 
Rem.  Code  Wash.  1915,  §  7365.       Id. 

(E)  Co-otonert 

III.  Notice   to   delinquent  oo-o^ii«r. 

— A  co-owner  of  a  mining  claim     who 
blis  filed  the  notice  to  his  delinqaent  co- 
owner,  as  required  by  this  secfion  and 
Civ.  Code  Cal.  |  1426o,  but  has  failed 
to  fil^  it  within  90  days  after  service, 
cannot  take  advantage  of  sncfa  notice 
as  prima  facie  evidence  that  the    con- 
tribution to  assessment  work  Has   beep 
refused.    Robinson  y.  Briest  (Cal.)  17^ 
P.  88. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Sutherland  v.  Purdy  (C.  C.  A.)  234 
F.  600;  Consolidated  Mut.  Oil  Co.  t. 
U.  S.  (C.  C.  A.)  245  P.  521;  U.  S.  v. 
North  American  Oil  Consolidated  (!>• 
C.)  242  F.  723. 


§  4620a.  (Res.  July  17,  1917,  c.  39.)     Same;  as  to  labor  not  applica- 
ble to  persons  in  military  or  naval  service  during  war  with 
Germany. 
The  provisions  of  section  twenty-three  hundred  and  twenty-fotir 
of  the  Revised  Statutes  of  the  United  States,  which  require  that  on 
each  mining  claim  located  after  the  tenth  day  of  May,  eighteen 
hundred  and  seventy-two,  and  until  patent  has  been  issued  therefor, 
not  less  than  $100  worth  of  labor  shall  be  performed  or  improve- 
ments made  during  each  year,  shall  not  apply  to  claims  or  parts  of 
claims  owned  by  officers  or  enlisted  men  who  have  been  or  may^ 
during  the  present  war  with  Germany,  be  mustered  into  the  mili- 
tary or  naval  service  of  the  United  States  to  serve  during  their  en- 
listment in  the  war  with  Germany,  so  that  no  mining  cjaim  or  a^X 
part  thereof  owned  by  such  person  which  has  been  regularly  locat- 
ed and  recorded  shall  be  subject  to  forfeiture  for  nonperformance  of 
the  annual  assessments  during  the  period  of  his  service  or  ^^^! 
six  months  after  such  owner  is  mustered  out  of  the  service  or  ufl*^' 
six  months  after  his  death  in  the  service :    Provided,  That  the  cla-ini- 
ant  of  any  mining  location,  in  order  to  obtain  the  benefits  of  ^"^^ 
resolution,  shall  fil^,  or  cause  to  be  filed,  a  notice  in  the  office  W^^re 
the  location  notice  or  certificate  is  recorded,  before  the  expir^-tio" 
of  the  assessment  year  during  which  he  is  so  mustered,  giving"  V^' 
tice  of  his  muster  into  the  service  of  the  United  States  and  c>i  "^^ 
desire  to  hold  said  mining  claim  under  this  resolution.     (40    ^^ ' 
243.)  ^ 

This  was  a  resolution  entitled  a  "Joint  Resolution  to  relieve  the  owHf  ^  ^ 
mining  claims  who  have  been  mustered  into  the  military  or  naval  servi^ 
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the  United   States  as  officers   or   enli&ted   men   from  performing  assessment 
work  daring  the  term  of  such  service/'  cited  above. 

§  4620b.  (Res.  Oct.  5,  1917,  c^  75.)  Same;  as  to  labor  suspended 
during  years  1917  and  1918. 

In  order  that  labor  may  be  most  effectively  used  in  raising  and 
producing  those  things  needed  in  the  prosecution  of  the  present  war 
with  Germany,  that  the  provision  of  section  twenty-three  hundred 
and  twenty-four  of  the  Revised  Statutes  of  the  United  States  which 
requires  on  each  mining  claim  located,  and  until  a  patent  has  been 
issued  therefor,  not  less  than  $1CX3  worth  of  labor  to  be  performed 
or  improvements  to  be  made  during  each  year,  be,  and  the  same  is 
hereby,  suspended  during  the  years  nineteen  hundred  and  seventeen 
and  nineteen  hundred  and  eighteen:  Provided,  That  every  claim- 
ant of  any  such  mining  claim  in  order  to  obtain  the  benefits  of  this 
resolution  shall  file  or  cause  to  be  filed  in  the  office  where  the  loca- 
tion notice  or  certificate  is  recorded  on  or  before  December  thirty- 
first,  of  each  of  the  years  nineteen  hundred  and  seventeen  and  nine- 
teen hundred  and  eighteen,  a  notice  of  his  desire  to  hold  said  min- 
ing claim  under  this  resolution :  Provided  further.  That  this  resolu- 
tion shall  not  apply  to  oil  placer  locations  or  claims. 

This  resolution  shall  not  be  deemed  to  amend  or  repeal  the  pub- 
lic resolution  entitled  "Joint  resolution  to  relieve  the  owners  of  min- 
ing claims  who  have  been  mustered  into  the  military  or  naval  serv- 
ice of  the  United  States  as  officers  or  enlisted  men  from  performing 
assessment  work  during  the  term  of  such  service,"  approved  July 
seventeenth,  nineteen  hundred  and  seventeen.    (40  Stat.  343.) 

This  was  a  resolution  entitled  a  "Joint  Resolution  to  suspend  the  require- 
ments of  annual  assessment  work  on  mining  claims  during  the  years  nineteen 
hundred  and  seventeen  and  nineteen  hundred  and  eighteen,"  cited  above. 

See  ante,  {  4620a. 

§  4620c.  (Res.  Jan.  25,  1919,  c.  12.)  Same;  Res.  Oct.  5,  1917,  c. 
75,  amended. 
That  the  provisions  of  Senate  joint  resolution,  approved  October 
fifth,  nineteen  hundred  and  seventeen,  be  amended  so  as  to  pro- 
vide that  the  time  for  filing  notices  to  hold  said  mining  claims  in 
the  Territory  of  Alaska,  under  the  said  resolution,  be,  and  the  same 
is  hereby,  extended  to  the  first  day  of  April,  nineteen  hundred  and 
nineteen.     (40  Stat.  1055.) 

This  section  is  a  resolution  entitled  a  "Joint  Resolution  to  amend  Senate 
Joint  resolution  numbered  seventy-eight,  approved  October  fifth,  nineteen  hun- 
dred and  seventeen,  entitled  'Joint  resolution  to  suspend  requirements  of 
the  annual  assessment  work  on  mining  claims  during  the  year  nineteen  hun- 
dred and  seventeen  and  nineteen  hundred  and  eighteen,' "  cited  above. 

§  4620d.  (Res,  Feb.  28,  1919,  c.  85.)  Res.  July  17,  1917,  c.  39,  and 
Res.  Oct.  5,  1917,  c.  75,  extended  to  Alaska;  assessment  work 
.  laws  suspended. 
That  the  provisions  of  public  resolution  numbered  ten.  Sixty-fifth 
Congress,  approved  July  seventeenth,  nineteen  hundred  and  seven- 
teen, and  the  provisions  of  public  resolution  numbered  twelve, 
Sixty-fifth  Congress,  approved  October  fifth,  nineteen  hundred  and 
seventeen,  and  amendments  thereto,  be,  and  they  are  hereby,  ex- 
tended to  the  Territory  of  Alaska,  The  laws  requiring  assessment 
work  to  be  made  upon  mining  claims  in  the  Territory  of  Alaska  for 
the  years  nineteen  hundred  and  seventeen,  nineteen  hundred  and 
eighteen,  and  nineteen  hundred  and  nineteen,  are  hereby  suspended 
for  such  period;  and  no  forfeiture  or  relocation  of  any  mining 
claim  or  mining  location  in  said  Territory  shall  be  permitted  or 
adjudged  for  failure  to  do  or  have  done  the  annual  assessment 
work  thereon  for  either  of  said  years;  and  no  mining  claim  or 
location  therein  shall  be  held  to  be  forfeited  or  subject  to  relo- 
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cation  for  any  failure  to  have  done  the  annual  assessment  work 
thereon  where  the  owner  or  anyone  for  him  complied  with  the 
provisions  of  public  resolution  numbered  ten,  Sixty-fifth  Con- 
gress, approved  July  seventeenth,  nineteen  hundred  and  seventeen, 
or  public  resolution,  numbered  twelve.  Sixty-fifth  Congress,  ap- 
proved October  fifth,  nineteen  hundred  and  seventeen,  and  amend- 
ments thereto.     (40  Stat.  1213.) 

This  section  is  a  resolution  entitled  a  "Joint  Resolution  to  suspend  tlie  le- 
gal requirements  of  assessment  work  on  mining  claims  in  Alaska  tor  the 
years  nineteen  hundred  and  seventeen,  nineteen  hundred  and  eighteen,  and 
nineteen  hundred  and  nineteen,  and  extending  to  that  Territory  the  provi- 
sions of  public  resolution  numbered  ten.  Sixty-fifth  Congress,  approved  July 
seventeenth,  nineteen  hundred  and  seventeen,  and  public  resolution  numbeied 
t^-elve,  Sixty-fifth  Congress,  approved  October  fifth,  nineteen  hundred  and 
seventeen,  as  amended,  and  for  other  purposes,"  cited  above. 

§  4621.  (Act  Feb.  11,  1875,  c.  41.)     Expenditure  on  tunnels. 

'  Cited    without    deflnite    application, 

U.  S.  v.  North  American  Oil  Consoli- 
dated (D.  C.)  242  F.  723. 

§  4622.  (R.  S.  §  2325,  as  artiendcd.  Act  Jan.  22,  1880,  c.  9,    §  2.) 
Patents,  how  obtained. 

ii.  LAND    DEPARTiMENT   AND    OF- 

FiCERS 

6.  Jurisdiction    and    autiiority.— The 

Land  Department,  of  which  the  Secre- 
tary of  the  Interior  is  the  head,  has 
jurisdiction,  on  an  application  for  a 
patent  on  a  mining  location,  to  cancel 
the  location,  having  found  that  the  land 
was  not  mineral  in  character,  and  that 
no  discovery  had  been  made,  etc. 
Cameron  v.  U,  S.  (C.  C.  A.)  250  F.  943. 

7.  Determination  as  to  minerai  char- 
acter of  iand.— Failure  to  give  placer 
claimant  notice  of  department's  intend- 
ed reconsideration  of  finding  that  land 
was  mineral  held  not  prejudicial,  where, 
in  suit  by  homestead  patentee,  the  evi- 
dence established  that  the  tract  was 
agricultural.  Kirk  v.  Olson,  88  S.  Ct. 
114,  245  U.  S.  225,  62  L.  Ed.  256,  af- 
firming judgment  Olson  v.  Kirk,  153  N. 
W.  893,  35  S.  D.  620. 

.The  land  department  has  jurisdiction 
on  application  for  a  patent  to  a  mining 
claim  to  decide  as  to  whether  a  loca- 
tion is  nonmineral,  although  after  loca- 
tion the  land  was  taken  into  a  national 
forest  reserve.  Cameron  v.  Bass  (Ariz.) 
168  P.  645. 

Where  patent  issued  to  the  Northern 
Pacific  Railway  for  lands  including 
claimants'  mineral  location,*  the  neces- 
sary conclusion  was  that  determination 
by  the  commission  under  Act  Cong. 
Feb.  26,  1895,  had  found  that  the  lots 
were  not  mineral  lots.  Thomas  v. 
Horst,  169  P.  731,  54  Mont.  260. 

8.  Issuance  of  patents^— Prior  to  is- 
suance of  patent  under  placer  entry, 
Land  Department  held  authorized  to 
reconsider  its  finding  that  a  tract  was 
valuable  for  placer  mining.  Kirk  v. 
Olson,  38  S.  Ct.  114,  245  U.  S.  225.  62 
L.  Ed.  256,  affirming  judgment  Olson  v. 
Kirk,  153  X.  W.  8.93.  35  S.  T).  620. 

il.  Conclusiveness  of  decisions  of  de- 
partment.—One   of   two   placer   claim- 
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ants,  not  given  notice  of  departn^cnt's 
intended  reconsideration  of  its  finding 
that  the  land  was  mineral,  held  not 
concluded  by  the  new  finding  and  enti- 
tled to  litigate  the  question  as  to  the 
character  of  the  land,  in  suit  by  home- 
stead patentee.  Kirk  v.  Olson,  38  S. 
Ct.  114,  245  U.  S.  225.  62  L.  Ed.  256. 
affirming  judgment  Olson  v.  Kirfei  1** 
N.  W.  893,  35  S.  D.  620. 

Under  this  section  a  decision  of  tjie 
Secretary  of  the  Interior  that  no  dis- 
covery had  been  made  that  the  1*"^ 
was  not  mineral  in  character  is  ^**°" 
elusive,  regardless  of  whether  the  Sec- 
retary was  authorized  to  cancel  ^'  ^^* 
mining  location  on  that  ground.  CJam- 
eron  v.  U.  S.  (C.  C.  A.)  250  F.  94^ 

In  suite  to  enjoin  taking  of  oil     ^'^i*- 
land,  held,  that  final  certificate  eo  o^ 
fendant  and  proceedings  in  the  \sl%^^  ^. 
fice^  could  pot  be  disregarded,  aa^       ^ 
same   questions  litigated  in  the     ^^  ^t 
that  were  pending  in  the  land  office  *  ^^g 
S.  V.  Record  Oil  Co.  (D.  0.)  242  F"-     '^^; 

A  decision  of  the  land  deparC^^  ^^ 
that  a  mining  claim  previously  l<^^^*-id, 
was  nonmineral  is  binding  on  the  ^^'^ho', 
and  renders  the  location  void  ab  ■^^^jjti- 
in  the  absence  of  fraud,  acddent-r^^gg 
position,  or  mistake.  Cameron  v.  ^^^ 
(Ariz.)  168  P.  645. 

Mi.  APPLICATION     FOR     PAT  ^  ■• 

14.  Essentia]     requisites— Looatl^  ^^ 

See  U.  S.  V,  McCutchen  (D.  C.)  2^    '^ ' 
575. 

V.  liUPROVEMENTS  AND  EXPEN*^' 

ITURES 

28.  Character  and  value.— Where,  ^^ 

the  time  of  withdrawal  of  public  laud^* 
defendant  was  doing  no  work  on  sever " 
al  of  group  of  claims,  though  engaged 
in  discovery  work  as  to  one,  held  that, 
under  Pickett  Act.  and  despite  this  sec- 
tion and  section  4620,  such  work  could 
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not  be  applied  to  all  of  group  under 
group  development  theory.  U.  S.  v. 
Stockton  Midway  OU  Co.  (D.  C.)  240 
F.  1006. 

Vil.  ADVERSE  CLAIMS 

41.  Effect  of  failure  to  assert  adverse 
claim.— Patent  held  to  be  issued  to  sub- 
sequent locator,  whose  location  con- 
flicts with  prior  location,  unless  prior 
locator  files  adverse  claim  and  liti- 
KAtes  it  in  the  proper  court.  Clark- 
Montana  Realty  Co.  v.  Butte  &  Supe- 
rior Copper  Co.  (D.  C.)  233  1P.  547. 

43.  Adverse  saitw— In  actions  begun  in 
state  court  pursuant  to  this  and  the  fol- 
lowing section  to  determine  contests 
over  Nevada  mining  claims,  which  were 
removed  to  federal  court  and  consoli- 
dated, refusal  of  instructions,  request- 
ed by  defendant,  submitting  issue  of  ad- 
verse possession,  which  was  raised  by 
evidence,  was  prejudicial  error,  limita- 
tions being  defense  under  Nevada  stat- 
utes, applicable  to  actions  to  recover 
mining  claims.  Ralph  v.  Cole,  249  F. 
81,  161  C.  C.  A.  133,  writ  of  certiorari 
granted  Cole  v.  Ralph,  89  S.  Ct.  8. 

44.  —  Jurisdiction  of  federal  court. 

—The  public  lands  being  under  the  con- 
trol of  the  Land  Department,  includ- 
ing a  bureau  headed  by  the  Commis- 
sioner of  the  General  Land  Office,  to 
whom,  as  a  special  tribunal,  with  quasi 
judicial  powers,  Congress  has  confid- 
ed the  execution  of  laws  for  the  sale 
and  disposal  of  public  lands,  where  a 
patent  for  mineral  and  oil  lands  has 
been  applied  for,  and  charges  of  fraud 
are  under  investigation,  pending  action 
upon  the  application,  the  courts  are 
without  jurisdiction  to  determine  the 
rights  of  claimants  in  possession  as 
against  the  United  States.  Devil's  Den 
Consol.  Oil  Co.  v,  U.  S.  (C.  C.  A.)  251 
F.  548. 

Bill  by  the  United  States,  alleging 
that  defendants  wrongfully  entered  in- 
to and  held  possession  of  mineral  and 
oil  lands  belonging  to  the  United  States, 
setting  up  fraud  in  the  entry,  but  fail- 
ing to  show  that  any  proceeding  was 
pending  in  land  office  to  determine  the 
right  of  defendants  to  the  lands,  was 
insufficient  to  warrant  appointment  of 
receiver  by  the  court,  pending  the  de- 
termination on  the  application  for  pat- 
ent.   Id. 

iX.  ENTRY 

50.  Equitable  title  acquired  by  entry 
and  paymenti^The  United  States  is  not 
precluded  from  maintaining  a  suit  at 
any  time  to  determine  the  rights  of  a 
claimant  of  mineral  lands  in  possession 
and  to  protect  the  property  from  waste. 
United  States  v.  Devil's  Den  Consol. 
Oil  Co.  (D.  C.)  236  F.  973. 

53.  Canceliatlon  of  entry.~The  pend- 
ency in  the  Land  Department  of  an  ap- 
plication for  patent  to  a  mining  claim 
for  which  the  price  has  bcpn  paid  hold 
not  a  bar  to  a  suit  by  the  government 


to  cancel  the  applicant's  interest  and 
determine  his  right  to  possession.  U. 
S.  V.  Devil's  Den  Consol.  Oil  Co.  (D. 
C.)  236  F.  973. 

X. PATENT 

70.  Requisites  and  validity— Presump- 
tions.—There  is  a  strong  presumption 
that  the  plain  description  in  a  patent 
of  mineral  lands  was  right,  and  ex- 
pressed the  actual  intention  of  the  par- 
ties to  it.  Conkling  Mining  Co.  v.  Sil- 
ver King  Coalition  Mines  Co.  (C.  C. 
A.)  230  F.  563. 

75.  Description  of  land^— In  a  suit 
to  quiet  the  title  to  an  undivided  three- 
fourths  of  a  mining  claim,  the  patent 
of  which  recited  that  the  plat  and  field 
notes  were  before  the  department,  and 
which  field  notes  recited  that  the  claim 
was  1,500  feet  long  and  60O  feet  wide, 
and  which  plat  showed  a  tract  1,500  feet 
long  and  600  feet  wide,  and  to  recover 
of  defendant  three-fourths  of  the  value 
of  the  ore  which  it  had  removed  from  a 
stope  beneath  the  surface  of  plaintiff's 
claim,  evidence  held  not  to  sustain  a 
finding  that  the  patent  did  not  convey 
the  westerly  135.5  feet  of  the  land 
described  in  the  patent,  and  to  show 
that  it  conveyed,  and  that  the  plaintiff 
owned,  a  tract  1,500  feet  in  length  and 
600  feet  in  width  described  in  his  pat- 
ent. Conkling  Mining  Co.  v.  Silver 
King  CoaUtion  Mines  Co.,  230  F.  553, 
144  C.  C.  A.  607. 

78.  Effect  as  oonveyanoe  of  surface 
and  subsurface  or  extralateral  rights. 
— Where  prior  locator,  who  was  al- 
ready extracting  ores  from  his  daim, 
did  not  file  any  adverse  against  appli- 
cation of  an  adjacent  locator  for  pfit- 
ent,  although  there  was  a  surface  con- 
flict between  the  two  claims,  prior  loca- 
tor did  not,  patent  being  issued,  lose 
his  priority  as  to  extralateral  rights, 
as  they  could  not  have  been  determined 
in  patent  proceedings.  Butte  &  Su- 
perior Copper  Co.  v.  Clark-Montana 
Realty  Co.,  248  F.  609,  160  C.  C.  A. 
509,  affirming  decree  Clark -Montana 
Realty  Co.  v.  Butte  &  Superior  Copper 
Co.  (D.  C.)  233  F.  547,  and  certiorari 
denied  Butte  &  Superior  Copper  Co.  v. 
Clark-Montana  Realty  Co.,  38  S.  Ct. 
581,  247  U.  S.  516,  62  L.  Ed.  1245. 

79.  Effect  as  evidence  and  deter- 
mination of  rights.— A  ''patent"  of  min- 
eral land  within  the  jurisdiction  of  the 
Land  Department  is  in  the  nature  of 
a  proceeding  in  rem,  and  is  the  judg- 
ment of  that  tribunal  upon  the  evidence 
before  it  that  the  patentee  has  located 
the  tract  applied  for  and  made  appli- 
cation, posted  notice,  filed  the  certifi- 
cate of  improvements,  etc.,  as  required 
by  section  4620,  ante,  and  this  and 
following  sections,  and  is  entitled  to 
the  land  described  therein,  and  it  is 
also  the  conveyance  of  the  legal  title 
to  the  patentee  in  execution  of  the 
judgment,  concluding  the  rights  of  the 
claimant  and  of  the  United  States  to 
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,  £:uch  land  and  the  unavoidable  issues  as 
to  the  validity,  the  extent,  and  the 
boundaries  of  the  claim.  Conkling  Min- 
ing Co.  V.  Silver  King  Coalition  Mines 
Co.,  230  F.  553,  144  C.  C.  A.  607. 

Presumption  created  by  Act  Feb. 
26,  1895,  §  3,  that  a  lot  was  mineral 
when  a  patent  to  a  mineral  claim  on 
such  lot  had  been  issued  was  only  a 
rule  of  evidence,  and  the  commission- 
ers' duty  was  to  classify  the  lot  in  its 
true  character.  Thomas  v.  Horst,  169 
P.  731,  54  Mont.  260. 

82.  Date  of  patentee's  title,  and  title 
by  relation.— The  title  conveyed  by  a 
patent  to  a  mining  claim  relates  back 
to  the  inception  of  the  right  by  loca- 
tion, and  gold  dust  extracted  during  the 
time  becomes  the  property  of  one  who 
located  and  has  held  continuous  pos- 
session to  patent.  Smith  v.  Wheeler,  5 
Alaska,  282. 

83.  Conclusiveness.— There  is  a 
strong  presumption  that  the  plain  de- 
scription in  a  patent  of  mineral  lands 
was  right  and  expressed  the  actual  in- 
tention of  the  parties  to  it.  Conkling 
Mining  Co.  v.  Silver  King  Coalition 
Mines  Co.,  230  F.  553, 144  C.  C.  A.  607. 

Where  mining  locations  conflicted, 
and  patent  first  issued  covered  the  con- 
flict, held,  that  this  was  not  conclusive 
that  the  location  first  patented  was  the 
older.  Clark-Montana  Realty  Co.  v. 
Butte  &  Superior  Copper  Co.  (D.  C.) 
233  F.  547. 

86.  Collateral  attack.— The  Land  De- 
partment's adjudication  of  matters 
within  its  jurisdiction,  such  as  its  is- 
suance of  a  patent  to  land,  is,  like  those 
of  other  judicial  tribunals,  impervious 
to  collateral  attack,  and  voidable  only 
by  direct  suit  for  that  purpose  on  the 
ground  of  fraud  or  error  of  law. 
Conkling  Mining  Co.  v.  Silver  King 
Coalition  Mines  Co.,  230  F.  553,  144 
C.   O.  A.  607. 

Action  of  Land  Department  in  is- 
suing patents  is  judgment  of  a  special 
tribunal,  not  assailable,  except  by  di- 
rect proceedings  for  annulment,  in- 
validity in  a  mining  location  is  cured  ^ 
by  a  subsequent  issuance  of  patent. 
Butte  &  Superior  Copper  Co.  v.  Clark- 


Montana  Realty  Co.,  248  F.  60Q,  100 
C.  C.  A.  509,  affirming  decree  C:iark- 
Montana  Realty  Co.  v.  Butte  &  Su- 
perior Copper  Co.  (D.  C.)  233  ^"-  547, 
and  certiorari  denied  Butte  &  Sup^nor 
Copper  Co.  v.  Clark-Montana  Itealty 
Co.,  38  S.  Ct  581,  247  U.  S.  5i€,  62 
L.    Ed.    1245. 

89.  Cancellation  and  vafiatlon— ^Cu- 
oeilation  for  fraud.F— The  goverruiNnt 
held  entitled  to  cancellation  of  p  a  tents 
to  coal  land  fraudulently  entered  and 
afterward  conveyed  to  a  coal  comp&ny* 
Northern  Colorado  Coal  Co.  v.  XJ-  S., 
234  F.  34,  148  C.  O.  A.  50. 

Purchaser  of  ranch  which  incrlnded 
mining  claims  cannot,  though  he  knew 
that  fact,  and  that  claims  were  not  be- 
ing operated,  be  denied  defense  of 
bona  fide  purchase  in  suit  by  govern- 
ment to  set  aside  patents  on  ground  of 
fraud  because  he  made  no  further  in- 
quiries. U.  S.  V.  Grand  Canyon  0«.ttle 
Co.,  247  F.  446,  159  C.  C.  A.  50O- 

90.  —  Proofs— In  suit  by  TJiiitcd 
States  to  set  aside  patents  to  mixiiii; 
claims  on  ground  that  they  were  fraud- 
ulently obtained,  defense  of  bona  fide 
purchaser  is  affirmative  one  inrhicb 
must  be  alleged  and  proved.  U. 'S.  r. 
Grand  Canyon  Cattle  Co.,  247  F.   "U^ 

159  C.  C.  A.  500. 

Where  defendant  for  gross  sum  pur- 
chased ranch  which  included  lands  pat- 
ented as  mineral  lands,  held,  that  it 
will  be  presumed,  defendant  claiming 
as  bona  fide  purchaser  in  suit  by  Sp^~ 
ernment  to  cancel  patents,  that  portion 
of  gross  purchase  price  was  paid  fo^ 
lands    patented    as   mineral   proper^* 

Id. 

Evidence  held  to  show  that  entries 
on  which  patents  were  based  were 
made  pursuant  to  scheme  to  enable 
individuals  or  association  to  obtain  coal 
lands  in  excess  of  the  amount  author^- 
ed  by  law.    U.  S.  v.  Kirk,  248  F.  30, 

160  C.  C.  A.  170. 

CITED    WitHOUT    DEFINITE    AP- 
PLICATION 

U.  S.  V.  North  American  OU  C<>^' 
solidated  (D.  C.)  242  F.  723. 


§  4623.  (R.  S.  §  2326.)     Adverse  claim,  proceedings  on, 

mining  claims.  Ralph  v.  Cole,  249  F. 
81.  161  C.  C.  A.  133,  writ  of  certiof^^ 
granted  Cole  v.  Ralph,  39  S.  Ct  »»  ^ 
L.  Ed.  — . 


i.  CONSTRUCTION   AND  APPLICA- 
TION   OF    SECTION 

3.  Determination  of  rights  by  sultw— 

In  actions  begun  in  state  court,  pur- 
suant to  this  and  the  preceding  sec- 
tion, to  determine  contests  over  Ne- 
vada mining  claims,  which  were  remov- 
ed to  federal  court  and  consolidated, 
refusal  of  instructions,  requested  by 
defendant,  submitting  issue  of  adverse 
possession,  which  was  raised  by  evi- 
dence, was  prejudicial  error;  limita- 
tions being  defense  under  Nevada  stat- 
utes, applicable  to  actions  to  recover 
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11.  ADVERSE    CLAIMS 

14.  Waiver  of  oialm.-Prior  lo<^^' 
or  held  entitled  to  abandon  ^^7^ 
area  claimed  by  subsequent  ^*^^*?'' 
without  creating  presumption  ^^  , 
prejudice  respecting  the  remainder 
his  claim.  Clark-Montana  RealtT  _' 
V.  Butte  &  Superior  Copper  Co.  ^' 
0.)  233  F.  547. 
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IV.  PROCEEDINGS.   ON    ADVERSE 

CLAIMS 

19.  Matters  determinable— Charac- 
ter of  landw— Even  after  judgment  of 
the  court  in  a  proceeding  by  an  adverse 
claimant  to  a  mining  claim,  under  this 
Bection,  on  the  question  of  the  right 
of  possession,  the  Land  Department 
may  pass  upon  the  sufficiency  of  the 
proofs  to  ascertain  the  character  of 
the  land  and  determine  whether  the 
conditions  of  the  law  have  been  com- 
plied with  in  good  faith.  Lane  v.  Cam- 
eron, 45  App.  D.  C.  404. 

38.  Pleading    and    proof— Cempiaint. 

— ^A  complaint  setting  forth  acts  of  lo- 
cation, proper  maintaining  of  bounda- 
ries, posting  and  recording  of  location 
notice,  sinking  of  shaft  and  such  acts, 
necessary  performance  of  work  each 
year  and  improvements,  held  to  state 
a  prima  facie  right  to  the  exclusive 
possession  of  a  mining  location  in  an 
action  to  restrain  trespass.     Cameron 

V.  Bass  (Ariz.)  168  P.  645. 

39.  -^  Answer  or  defense.— An  al- 
legation, in  an  answer  in  action  to 
quiet  title  to  mining  claim,  that  *'de- 
fendants  are  the  owners  in  fee,"  etc., 
will  not  be  held  insufficient,  on  motion 
for  judgment  on  the  pleadings,  by  rea- 
son of  the  fact  that  it  did  not  allege 
that  they  were  the  owners  when  the 
action  was  commenced..  Betsch  v.  Um- 
phrey  (C.  C.  A.)  252  F.  573. 

In  an  action  to  quiet  title  to  a  mining 
claim,  where  complaint  set  forth  affi- 
davit of  assessment  work  done  by  de- 
fendants at  a  certain  time,  but  alleged 
that  defendants  had  abandoned  the 
claim,  and  the  answer  denied  the  al- 
legation of  abandonment,  the  plead- 
ings showed  a  prima  facie  case  in 
favor  of  defendant  on  the  question  of 
possession,  although  the  answer  did 
not  state  that  defendants  were  in  pos- 
session at  the  commencement  of  the 
action.    Id. 

42.  Title  and  proof  to  support  re- 
covery—Burden of  proof.— In  suit  to 
quiet  title  to  ore,  defendant's  admis- 
sions held  to  impose  upon  it  the  bur- 
den of  proving  priority  of  location  and 


union  of  veins.  Clark-Montana  Realty 
Co.  V.  Butte  &  Superior  Copper  Co. 
(D.  C.)  233  F.  547. 

47.  — -  Neither  party  establishing 
tltle^— In  an  action  by  plaintiff  in  sup- 
port of  his  adverse  claim  to  .a  part  of 
the  **M.  B."  lode  in  conflict  with  the 
"W.  O."  lode,  defendant  having  aban- 
doned hia  application  for  patent  to  the 
part  of  the  **M.  B."  lode  in  conflict,  and 
plaintiff  having  waived  his  right  to  se- 
cure a  patent,  the  action  became  one 
for  possession,  and,  there  being  no 
proof  of  a  conflict,  it  was  error  for 
the  court  to  direct  a  verdict  for  plain- 
tiff for  the  land  in  conflict  and  costs 
and  expenses  of  suit  Lucky  Four 
Gold  Mining  Co.  v.  Bacon  (Colo.)  163 
P.  862, 

51.  Judgment— Conclusiveness  and 
effect  as  against  governments— A  deci- 
sion of  a  state  court  that  plaintiff  is 
entitled  to  exclusive  possession  of  a 
mining  claim  is  not  binding  on  the  gov- 
ernment if  not  a  party  thereto,  and 
the  land  department  can  declare  the 
land  nonmineral  and  defeat  the  loca- 
tion. Cameron  v.  Bass  (Ariz.)  168  P. 
645. 

V.  PATENT 

54.  Effect.^>wner  of  mining  claim, 
obtaining  patent  including  conflict  with 
older  location,  held  assignee  of  part  of 
older  location,  within  rule  that  such 
assignee  cannot  take  advantage  of  the 
breach  of  conditions  subsequent. 
Clark-Montana  Realty  Co.  v.  Butte  & 
Superior  Copper  Co.  (D.  C.)  233  F. 
547. 

55.  ExtraJateral  rights.— Patent  Is- 
sued for  mining  location,  notwithstand- 
ing defective  compliance  with  local 
rules,  held  to  vest  all  appropriate  ex- 
tralateral  rights  as  of  date  of  dis- 
covery. Clark-Montana  Realty  Co,  v. 
Butte  &  Superior  Copper  Co.  (D.  C.) 
233  F.  547. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Devil's  Den  Consol.  Oil  Co.  v.  U.  S. 
(C.  C.  A.)  251  F.  548;  U.  S.  v.  North 
American  Oil  Consolidated  0).  C.)  242 
F.  723. 


§  4624.  (Act  April  26,  1882,  c.  106,  §  1.)     Same;   oath  of  claimant, 
before  whom  made. 


See  Conkling  Mining  Co.  v.  Silver 
King  Coalition  Mines  Co.,  230  F.  553, 
144  C.  C.  A.  607;  notes,  ante,  {§  4620, 
4622. 


Cited    without    definite    application, 

U.  S.  V.  North  American  Oil  Consoli- 
dated (D.  C.)  242  F.  723. 


§  4625.  (Act  March  3,  1881,  c.   140.)     Same;    findings  by  jury; 
costs. 

Cited     without    definite    application,       tJ.  S.  v.  North  American  Oil  Consoli- 
Ralph  V.  Cole  (C.  C.  A.)  249  F.  81;       dated  (D.  C.)  242  F.  723. 

§  4626.  (R.  S.  §  2327,  as  amended.  Act  April  28,  1904,  c.  1796.) 

Description  of  vein  claims  on  surveyed  and  unsurveyed  lands. 

Monuments  control^^This  section,  de-      on  which  patents  of  minerals  lands  are 
<!laring  that  monuments  of  surveys  up-      based   shall   prevail  over   the  descrip- 
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tions  in  the  patents,  held  not  to  apply 
to  a  prior  patent,  where  there  was  no 
conflict,  except  what  might  be  created 
by  the  admission  of  parol  evidence. 
Conkling  Mining  Co.  v.  Silver  King 
Coalition  Mines  Co.,  230  F.  553,  144 
C.  C.  A.  607. 

This  section,  passed  12  years  after 
the  United  States  had  conveyed  a  min- 
ing claim  to  its  patentee,'  was  not  in- 
tended to  apply  thereto,  where  there 
was  no  conflict  between  the  courses 
and  distances  and  the  monuments  nam- 
ed in  the  patent,  and  to  permit  parol 
evidence  to  create  a  conflict  between 
those  monuments  and  the  courses  and 
distances.    Id. 

It  is  the  general  rule  that  in  cases 
of    conflict    monuments    prevail    over 


courses  and  distances;  but  sach  rule, 
designed  only  to  aid  in  ascertaiolng  the 
land  which  the  parties  intended  to  con- 
vey, is  not  without  its  exceptions.  Id. 

Evidence  as  to  land  conveyed^lD 
suit  to  qtflet  title  to  an  undivided  three- 
fourths  of  a  mining  claim,  evidence 
held  not  to  sustain  finding  tliat  the 
patent  did  not  convey  the  i^esterly 
135.5  feet  of  the  land  described  therein, 
and  to  show  that  it  conveyed,  and  that 
plaintiff  owned,  a  tract  1,500  feet  in 
len(!th  and  600  feet  in  vnUlh,  slb  de- 
scribed therein.  Conkling  Mining  Co. 
V.  Silver  King  Coalition  Mines  Co.,  230 
F.  553,  144  0.  C.  A.  607. 

Cited  without  definite  application, 
U.  S.  V.  North  American  Oil  Consoli- 
dated (D.  C.)  242  F.  723. 


§  4627.  (R.  S.  §  2328.)     Pending  applications;    existing  rights. 

Cited    without    deflnito    application, 

U.   S.  V.  North  American  Oil  Consol- 
idated (D.  C.)  242  F.  723. 

§  4628.  (R.  S.  §  2329.)     Conformity  of  placer-claims  to  surveys, 
limit  of. 


I.  PLACER  CLAIMS 

7.  Discovery.— The  United  States 
held,  on  the  evidence,  not  entitled  to 
recover  oU  placer  mining  claims  locat- 
ed under  this  and  the  four  following 
sections,  and  Act  Feb.  12,  1903,  c.  548 
(Comp.  St.  1916,  §  4836),  on  which 
development  work  was  being  diligently 
prosecuted  at  the  time  of  the  withdraw- 
al proclamation  of  September  27,  1909, 
and  Act  June  25,  1910,  c.  421,  §  2 
(Comp.  St.  1916,  §  4524),  though  no 
discovery  had  at  that  time  been  made. 
Consolidated  Mut.  Oil  Co.  v.  U.  S.,  246 
F.  521,  157  C.  C.  A.  633. 

Under  this  section  and  section  4615, 
no  location  of  a  mining  claim  either 
lode  or  placer,  valid  as  against  the 
Government,  can  be  made  until  the 
discovery  of  mineral  within  the  lim- 
its of  the  claim.  U.  S.  v.  Midway 
Northern  Oil  Co.  (D.  C.)  232  F.  619. 

Under  Pickett  Act  (Comp.  St.  1910, 
{    4524),    held,    that    an    occupant    or 


claimant  engaged  in  diligent  proseca- 
tion  of  work  of  discovery  on  oil  or  gu 
bearing  lands  is,  if  he  oontinueB  and 
makes  discovery,  entitled  to  the  f^^^ 
rights  under  this  section  and  the  sec- 
tion following  as  if  such  withdrawal 
had  not  occurred.  U.  S.  v.  Thirty-Two 
Oil  Co.  (D.  C.)  242  F.  730. 

II.  Possessory  rights^— A  placer  nain- 
ing  claim  which  has  been  perfected  in 
accordance  with  law  is  propertj- 
When  so  perfected  it  has  the  effect  of 
a  grant  by  the  United  States  of  the 
right  of  present  and  exclusive  posses- 
sion, and  if  taken  by  the  United  States 
Just  compensation  must  be  made  there' 
for  under  the  Constitution.  North 
American  Transportation  &  TVading 
Co.  V.  U.  S.,  53  Ct  CI.  424. 

CITED    WITHOUT   DEFINITE 
APPLICATION 

U.  S.  T.  North  America^  Oil  Consol- 
idated   (D.  C.)  242  F.  723. 


§  4629.  (R.  S.  §  2330.)     Subdivisions  of  ten-acre  tracts ;  maxiiriuni 
of  placer  locations. 

tice  to  prior  locators  to  select  author- 
ized area.  Adams  v.  Yukon  Gold  Co. 
(C.  C.  A.)   251  F.  226. 

Where  complainant,  who  located  on  * 
part  of  a  placer  claim  which  contained 
an  excess  of  area,  notified  only  two  of 
the  joint  co-owners,  and  did  not  locate 
as  directed  by  them,  held,  that  he  w^ 
no  more  than  a  trespasser,  and  acquit'' 
ed  no  title.    Id. 

7.  Aroa  and  extent— Individual  dai*^ 
— ^A  location  of  a  placer  daim,  whi<^l* 
by  mistake  contains  an  excessive  ft^^ 
is  invalid  only  as  to  the  excess.  <^f' 
ams  V.  Yukon  Gold  Co.  (0.  C.  A.)  2»l 
F.  220. 


I.  Location  of  claims— Discovery  and 
expenditure.— Under  Pickett  Act 
(Comp.  St.  1910,  §§  4523-4525),  held 
that  an  occupant  or  claimant  engaged 
in  diligent  prosecution  of  work  of  dis- 
covery on  oil  or  gas  bearing  lands  is, 
if  he  continues  and  makes  discovery, 
entitled  to  the  same  rights  under  this 
and  the  preceding  section,  as  if  such 
withdrawal  had  not  occurred.  U.  S. 
v.  Thirty-Two  Oil  Co.  (D.  C.)  242  F. 
730. 

6.  Possession  of  claim— Relocation.— 

Where  a  placer  location  is  voidable  be- 
cause excessive,  another  may  not  lo- 
cate on  the  excess  without  giving  no* 
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9.  — —  Loeation  by  dummies^— One  in 

possession  under  defendant,  who  made 
locations  under  placer  mining  laws, 
using  names  of  locators  merely  as  a 
subterfuge  to  obtain  more  land  than  he 
was  entitled  to,  has  no  greater  rights 


than  defendant     U.  S.  ▼.  Brookshir« 
Oil  Co.  (D.  C.)  242  F.  718. 

A  location  by  an  individual,  whereby 
he  sought  to  escape  limitations  de- 
scribed by  this  and  the  following  sec- 
tion by  using  names  of  third  persons,  is 
▼old.     Id. 


§  4630.   (R.  S.  §  2331.)     Conformity  of  placer-claims  to  surveys; 
limitation  of  claims. 


LImltatlona — Excessive  loeation.^In  a 

suit  involving  mineral  lands,  evidence 
held  to  show  that  principal  defendant, 
who  made  locations  under  placer  mining 
laws,  did  not  act  in  good  faith  for  ben- 
efit of  alleged  locators,  but  merely  used 
their  names  with  intent  to  secure  for 
himself  an  area  of  mineral  land  in  ex- 


cess of  that  allowed  by  law.  U.  S.  v. 
Brookshire  OU  Co.  (D.  C.)  242  F.  718. 
Where  only  two  co-owners  of  a  placer 
claim  gave  consent  to  the  location  by  a 
third  person  of  the  excess  acreage  in 
the  claim,  and  other  co-owners  neither 
consented  to  it  nor  ratified  it,  it  is  not 
binding  on  the  owners.  Adams  v.  Yu- 
kon Gold  Co.,  5  Alaska,  301. 


§  4631.  (R.  S.  §  2332.)     Evidence  of  possession,  to  establish  right 
to  patent. 


I.  Purpose  and  application  of  seo- 
tlOHw— This  section,  in  providing  that 
evidence  that  persons  have  held  and 
worked  claim  for  the  period  prescrib- 
ed by  the  statute  of  limitations  estab- 
lishes right  to  patent,  presupposes  that 
land  so  held  was  open  to  entry  when 


claimants  went  thereon,  and  if  it  was 
not,  they  can  acquire  no  rights  as 
against  the  government.  U.  S.  v.  Mid- 
way Northern  Oil  Co.^  232  F.  619. 

8.  Application  for  patent— Local  cus- 
toms and  rules^— See  Ralph  y.  Cole  (C. 
C.  A.)  249  F.  81. 


§  4632.  (R.  S.  §  2333.)     Proceedings  for  patent  for  placer-claim. 

IV.  APPLICATION      FOR     PLACER 

PATENT 
15.  Failure  to   include   known  veins 
or   lodes— Waiver.— Secf   Southern  Pac. 
Co.  V.  U.  S.  (C.  C.  A.)  249  F.  785. 


§  4635.  (Act  Feb.  11,  1897,  c.  216.) 
der  placer  mining  laws. 

Location   of  oil  olaims— Discovery j— 

Rights  acquired  by  locators  of  oil  min- 
eral claims  in  public  lands,  prior  to  a 
discovery,  considered.  U.  S.  v.  Mc- 
Cutchen  (D.  C.)  238  F.  575. 

The  finding  of  a  small  quantity  of 
gaa  in  drilling  wells  on  an  oil  claim'  held 
not  such  a  "discovery"  as  to  give  the 
locators  any  vested  rights  as  against 
the  United  States.     Id. 

A  "discovery,"  which  will  vest  the 
locator  of  an  oil  claim  with  rights  in 
the  property,  must  be  such  as  to  show 
that  the  land  is  subject  to  entry  under 
the  statute,  and  to  entitle  him  to  a  pat- 
ent in  compliance  with  the  law.    Id. 

A  location  of  a  mining  claim  is  not 
valid  until  there  is  a  discovery,  in  case 
of  a  lode  claim,  of  a  vein  or  lode  con- 
taining mineral,  or,  in  case  of  a  placer 
claim,  a  discovery  of  petroleum  or  oth- 
er mineral  within  its  limits.  U.  S.  v. 
Ohio  Oil  Co.  (D.  C.)  240  F.  996. 

A  locator's  discovery  of  oil  oi>  one 
claim  cannot  perfect  his  location  on  an 
adjoining  daim  as  to  which  there  was 


Entry  of  mineral  oil  lands  un- 

no  discovery,  though  raising  a  natural 
inference  that  oil  could  be  discover- 
ed on  such  claim.  U.  S.  v.  Stockton 
Midway  Oil  Co.  (D.  C.)  240  F.  1006. 

Final  certificate  vesting  entry  man 
with  titio  and  prima  fade  right  to  pat- 
ent.—Though  subject  to  be  canceled  or 
set  aside,  final  certificate  for  oil  lands 
vests  the  en  try  man  with  an  equitable 
title  and  a  prima  facie  right  to  a  pat- 
ent. U.  S.  V.  Record  Oil  Co.  (D.  C.) 
242  F.  746. 

Trespass  on  oil  claims  nocovered  liy 

governments— Operators  of  wells  on  an 
oil  claim,  subsequently  recovered  in 
equity  by  the  United  States,  on  an  ac- 
counting for  damages  will  not  be  treat- 
ed as  willful  trespassers,  where  they 
acted  in  good  faith,  under  claim  of 
right,  which  was  not  without  reason- 
able foundation.  U.  S.  v.  McCutchen 
(D.  C.)  238  F.  575. 

Cited    without    deflnlte    application, 

Consolidated  Mut.  Oil  Co.  v.  U.  S.  (C. 
C.  A.)  245  F.  521 ;  U.  S.  v.  Thirty-Two 
Oil  Co.  (D.  C.)  242  F.  730. 
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§  4636.   (Act  Feb.  12,  1903,  c.  548.)     Assessment  work  on  contig- 
uous oil  lands,  located  as  claims,  of  same  owner. 

Lands    withdrawn    from    entry.— The  27,  1909,  and  Act  June  25,  1910,  c.  421, 

United    States   held,    on   the   evidence,  {  2  (Gomp.  St.  1916,  §  4524),  though  no 

not  entitled  to  recover  oil  placer  min-  discovery  had  at  that  time  been  made. 

ing    claims    located    under    Comp.    St  Consolidated  Mut.  Oil  Go.  v.  U.  S.,  245 

1916,  §§  4628-4632),   and  this  section,  F.  521,  167  G.  G.  A.  633. 

on  which  development  work  was  being  Cited    without  j  dellnlte    application, 

diligently  prosecuted  at  the  time  of  the  U.  S.  v.  Thirty-Two  Oil  Go.  (D.  C.)  242 

withdrawal  proclamation  of  September  F.  730. 

§  4637.  (Act  March  2,  1911,  c.  201,  §  1.)     Patents  for  oU  or  gas 

lands,  not  denied  because  of  transfer  before  discovery  of  oil 

or  gas. 

.  Cited    without    definite    application,      American  Oil  Oonsolidated  (D.  G.)  242 
Gonsolidated  Mut.  OU  Go.  v.  U.  S.  (G.       F.  723. 
G.   A.)   245   F.   521;    U.   S.   v.   North 

§  4640c.  (Act  Oct.  2,  1917,  c.  62,  §  I.)  Permits  to  prospect  for 
potassium. 
The  Secretary  of  the  Interior  is  hereby  authorized  and  directed, 
under  such  rules  and  regulations  as  he  may  prescribe,  to  issue  to 
any  applicant  who  is  a  citizen  of  the  United  States,  an  association 
of  such  citizens,  or  a  corporation  organized  under  the  laws  of  any 
State  or  Territory  thereof,  a  prospecting  permit  which  shall  give 
the  exclusive  right,  for  a  period  not  exceeding  two  years,  to  pros- 
pect for  chlorides,  sulphates,  carbonates,  borates,  silicates,  or  ni- 
trates of  potassium  on  public  lands  of  the  United  States,  except 
lands  in  and  adjacent  to  Searles  Lake,  which  would  be  described  if 
surveyed  as  townships  twenty- four,  twenty-five,  twenty-six,  and 
twenty-seven  south  of  ranges  forty-two,  forty-three,  and  forty-four 
east,  Mount  Diablo  meridian,  California:  Provided,  That  the  area 
to  be  included  in  such  permit  shall  not  exceed  two  thousand  five 
hundred  and  sixty  acres  of  land  in  reasonably  compact  form.  (40 
Stat.  297.) 

T^is  section  and  the  twelve  sections  next  following  were  an  act  entitled 
"An  act  to  authorize  exploration  for  and  disposition  of  potassium,"  cited 
above. 

§  4640ee.  (Act  Oct.  2,  1917,  c.  62,  §  2.)  Same;  patents  to  permit- 
tees on  discovery;  leases;  royalties. 
Upon  showing  to  the  satisfaction  of  the  Secretary  of  the  Interior 
that  valuable  deposits  of  one  or  more  of  the  substances  enumerated 
in  section  one  hereof  have  been  discovered  by  the  permittee  witnm 
the  area  covered  by  his  permit,  the  permittee  shall  be  entitled  to  a 
patent  for  not  to  exceed  one-fourth  of  the  land  embraced  in  the 
prospecting  permit,  to  be  taken  in  compact  form  and  described  by 
legal  subdivisions  of  the  public-land  surveys,  or  if  the  land  be  not 
surveyed,  then  in  tracts  which  shall  not  exceed  two  miles  in  length, 
by  survey  executed  at  the  cost  of  the  permittee,  in  accordance  with 
rules  and  regulations  prescribed  by  the  Secretary  of  the  Interior. 
All  other  lands  described  and  embraced  in  such  a  prospecting  per- 
mit from  and  after  the  exercise  of  the  right  to  patent  accorded  to 
the  discoverer,  and  not  covered  by  leases,  may  be  leased  by  the 
Secretary  of  the  Interior,  through  advertisement,  competitive  bid- 
ding, or  such  other  methods  as  he  may  by  general  regulations  adopt, 
and  in  such  areas  as  he  shall  fix,  not  exceeding  two  thousand  five 
hundred  arid  sixty  acres,  all  leases  to  be  conditioned  upon  the  p^X' 
ment  by  tHe  lessee  of  such  royalty  as  may  be  specified  in  the  lease 
and  which  shall  be  fixed  by  the  Secretary  of  the  Interior  in  advance 
of  offering  the  same,  and  which  shall  not  be  less  than  two  per  cen- 
tum on  the  gross  value  of  the  output  at  the  point  of  shipment, 
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which  royalty,  on  demand  of  the  Secretary  of  the  Interior,  shall  be 
paid  in  the  product  of  such  lease,  and  the  payment  in  advance  of  a 
rental,  which  shall  be  not  less  than  25  cents  per  acre  for  the  first 
year  thereafter;  not  less  than  50  cents  per  acre  for  the  second, 
third,  fourth,  and  fifth  years,  respectively;  and  not  less  than  $1 
per  acre  for  each  and  every  year  thereafter  during  the  continuance 
of  the  lease,  except  that  such  rental  for  any  year  shall  be  credited 
against  the  royalties  as  they  accrue  for  that  year.  Leases  shall  be 
for  indeterminate  periods,  upon  condition  that  at  the  end  of  each 
twenty-year  period  succeeding  the  date  of  any  lease  such  readjust- 
ment of  terms  and- conditions  may  be  made  as  the  Secretary  of  the 
Interior  may  determine,  unless  otherwise  provided  by  law  at  the 
time  of  the  expiration  of  such  periods,  and  a  patentee  under  this 
section  may  also  be  a  lessee:  Provided,  That  the  potash  deposits 
in  the  public  lands  in  and  adjacent  to  Searles  Lake  in  what  would 
be  if  surveyed  townships  twenty-four,  twenty-five,  twenty-six,  and 
twenty-seven  south  of  ranges  forty-two,  forty-three,  and  forty-four, 
east,  Mount  Diablo  meridian,  California,  may  be  operated  by  the 
United  States  or  may  be  leased  by  the  Secretary  of  the  Interior  un- 
der the  terms  and  provisions  of  this  Act:  Provided  further,  That 
the  Secretary  of  the  Interior  may  issue  leases  under  the  provisions 
of  this  Act  for  deposits  of  potash  in  public  lands  in  Sweetwater 
County,  Wyoming,  also  containing  deposits  of  coal,  on  condition 
that  the  coal  be  reserved  to  the  United  States.     (40  Stat.  298.) 

See  note  to  §  4640e,  ante. 

§  4640f.  (Act  Oct.  2,  1917,  c.  62,  §  3.)  .  Same;  leases  to  permittees 
for  camp  sites. 
In  addition  to  areas  of  such  mineral  land  to  be  included  in  pros- 
pecting permits  or  leases  the  Secretary  of  the  Interior,  in  his  discre- 
tion, may  issue  to  a  permittee  or  lessee  under  this  Act  the  exclusive 
right  to  use,  during  the  life  of  the  permit  or  lease,  a  tract  of  unoc- 
cupied nonmineral  public  land  not  exceeding  forty  acres  in  area  for 
camp  sites,  refining  workfe,  and  other  purposes  connected  with  and 
necessary  to  the  proper  development  and  use  of  the  deposits  cov- 
ered by  the  permit  or  lease.     (40  Stat.  298.) 
See  note  to  §  4640e,  ante. 

§  4640ff.  (Act  Oct.  2,  1917,  c.  62,  §  4.)     Same;  cancellation  of  per- 
mits. 
The  Secretary  of  the  Interior  shall  reserve  the  authority  and  shall 
insert  in  any  preliminary  permit  issued  under  section  one  hereof  ap- 
propriate provisions  for  its  cancellation  by  him  upon  failure  by  the 
permittee  pr  licensee  to  exercise  due  diligence  in  the  prosecution  of 
the  prospecting  work  in  accordance  with  the  terms  and  conditions 
stated  in  the  permit.     (40  Stat.  299.) 
See  note  to  §  4640e,  ante. 

§  4640g.  (Act  Oct.  2,  1917,  c.  62,  §  5.)  Same;  restrictions  on  lease- 
hold interests. 
No  person  shall  take  or  hold  any  interest  or  interests  as  a  mem- 
ber of  an  association  or  associations  or  as  a  stockholder  of  a  corpo- 
ration or  corporations  holding  a  lease  under  the  provisions  hereof 
which,  together  with  the  area  embraced  in  any  direct  holding  of  a 
lease  under  this  Act,  or  which,  together  with  any  other  interest  or 
interests  as  a  member  of  an  association  or  associations  or  as  a  stock- 
holder of  a  corporation  or  corporations  holding  a  lease  under  the 
provisions  hereof,  or  otherwise,  exceeds  in  the  aggregate  in  any  area 
fifty  miles  square  an  amount  equivalent  to  the  maximum  number  of 
acres  allowed  to  any  one  lessee  under  this  Act ;  that  no  person,  as- 
sociation, or  corporation  holding  a  lease  under  the  provisions  of  this 
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Act  shall  hold  more  than  a  tenth  interest,  direct  or  indirect,  in  any 
other  agency,  corporate  or  otherwise,  engaged  in  the  sale  or  resale 
of  the  products  obtained  from  such  lease;  and  any  violation  of  the 
provisions  of  this  section  shall  be  ground  for  the  forfeiture  of  the 
lease  or  interest  so  held ;  and  the  interests  held  in  violation  of  this 
provision  shall  be  forfeited  to  the  United  States  by  appropriate  pro- 
ceedings instituted  by  the  Attorney  General  for  that  purpose  in  the 
United  States  district  court  for  the  district  in  which  the  property  or, 
some  part  thereof  is  located,  except  that  any  such  ownership  or  in- 
terest hereby  forbidden  which  may  be  acquired  by  descent,  will, 
judgment,  or  decree  may  be  held  for  two  years  and  not  longer  after 
its  acquisitioil.     (40  Stat.  299.) 

Sec  note  to  §  4640e,  ante. 

§  4640gg.  (Act  Oct.  2,  1917,  c.  62,  §  6.)     Same;   reservations  in 
leases. 

Any  permit,  lease,  occupation,  or  use  permitted  under  this  Act 
shall  reserve  to  the  Secretary  of  the  Interior  the  right  to  permit  for 
joint  or  several  use  such  easements  or  rights  of  w^ay  upon,  through, 
or  in  the  lands  leased,  Occupied,  or  used  as  may  be  necessary  or  ap- 
propriate to  the  working  of  the  same,' or  of  other  lands  containing 
the  deposits  described  in  this  Act,  and  the  treatment  and  shipment 
of  the  products  thereof  by  or  under  authority  of  the  Government, 
its  lessees,  or  permittees,  and  for  other  public  purposes :  Provided. 
That  said  Secretary,  in  his  discretion,  in  making  any  lease  under 
this  Act  may  reserve  to  the  United  States  the  right  to  dispose  of  the 
surface  of  the  lands  embraced  within  such  lease  under  existing  law 
or  laws  hereafter  enacted,  in  so  far  as  said  surface  is  not  neccssar}' 
for  use  of  the  lessee  in  extracting  and  removing  the  deposits  therein: 
Provided  further,  That  if  such  reservation  is  made  it  shall  be  so  de- 
termined before  the  offering  of  such  lease ;  that  the  said  Secretary, 
during  the  life  of  the  lease,  is  authorized  to  issue  such  permits  for 
easements  herein  provided  to  be  reserved.     (40  Stat.  299.) 

See  note  to  §  4640e,  ante. 

§  4640h.  (Act  Oct.  2,  1917,  c.  62,  §  7.)     Same;  provision  in  leases 
for  protection  of  United  States. 

Each  lease  shall  contain  provisions  deemed  necessary  for  the  pro- 
tection of  the  interests  of  the  United  States,  and  for  the  prevention 
of  monopoly,  and  for  the  safeguarding  of  the  public  welfare.  (40 
Stat.  299.) 

See  note  to  §  4(V10e,  ante. 

§  4640hh.  (Act  Oct.  2,  1917,  c.  62,  §  8.)  Same;  forfeiture  of  leases. 
Any  lease  issued  under  the  provisions  of  this  Act  may  be  forfeited 
and  canceled  by  an  appropriate  proceeding  in  the  United  States  dis- 
trict court  for  the  district  in  which  the  property  or  some  part  thereof 
is  located  whenever  the  lessee  fails  to  comply  with  any  of  the  pro- 
visions of  this  Act,  of  the  lease,  or  of  the  general  regulations  promul- 
gated under  this  Act  and  in  force  at  the  date  of  the  lease,  and  the 
lease  may  provide  for  resort  to  appropriate  methods  for  the  settle- 
ment of  disputes  or  for  remedies  for  breach  of  specified  conditions 
thereof.     (40  Stat.  299.) 

See  note  to  §  4640e,  ante.  . 

§  4640i.  (Act  Oct.  2,  1917,  c.  62,  §  9.)     Same;   provisions  of  act 
applicable  to  disposed  of  public  lands  reserving  deposits. 

The  provisions  of  this  Act  shall  also  apply  to  all  deposits  of  potas- 
sium salts  in  the  lands  of  the  United  States  which  may  have  been 
or  may  be  disposed  of  under  laws  reserving  to  the  United  States 
the  potassium  deposits  with  the  right  to  prospect  for,  drill,  mine, 
and  remove  the  same,  subject  to  such  conditions  as  to  the  use  and 
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occupancy  of  the  surface  as  are  or  may  hereafter  be  provided  by  law. 
(40  Stat.  300.) 

See  note  to  {  4640e,  ante. 

§  4640ii.  (Act  Oct.  2,  1917,  c.  62,  §  10.)     Same;  disposition  of  roy- 
alties and  rentals. 

All  moneys  received  from  royalties  and  rentals  under  the  provi- 
sions of  this  Act,  excepting  those  from  Alaska,  shall  be  paid  into, 
reserved,  and  appropriated  as  a  part  of  the  reclamation  fund  created 
by  the  Act  of  Congress  approved  June  seventeenth,  nineteen  hun- 
dred and  two,  known  as  the  reclamation  Act,  but  after  use  thereof 
in  the  construction  of  reclamation  works  and  upon  return  to  the 
reclamation  fund  of  any  such  moneys  in  the  manner  provided  by  the 
reclamation  Act  and  Acts  amendatory  thereof  and  supplemental 
thereto,  fifty  per  centum  of  the  amounts  derived  from  such  royal- 
ties and  rentals,  so  utilized  in  and  returned  to  the  reclamation  fund 
shall  be  paid  by  the  Secretary  of  the  Treasury  after  the  expiration 
of  each  fiscal  year  to  the  State  within  the  boundaries  of  which  the 
leased  lands  or  deposits  are  or  were  located,  said  moneys  to  be  used 
by  such  State  or  s.ubdivisions  thereof  for  the  construction  and  main- 
tenance of  public  roads  or  for  the  support  of  public  schools.  (40 
Stat.  300.) 

See  note  to  §  4640e,  ante. 

§  4640J.  (Act  Oct.  2,  1917,  c.  62,  §  11.)     Same;   rules  and  regula- 
tions. 

The  Secretary  of  the  Interior  is  authorized  to  prescribe  necessary 
and  proper  rules  and  regulations  and  to  do  any  and  all  things  neces- 
sary to  carry  out  and  accomplish  the  purposes  of  this  Act.  (40 
Stat.  300.) 

See  note  to  {  4640e,  ante. 

§  4640JJ.  (Act  Oct.  2,  1917,  c.  62,  §  12.)  Same;  deposits  disposed 
of  in  accordance  with  provisions  of  Act;  rights  of  states. 
The  deposits  herein  referred  to,  in  lands  valuable  for  such  min- 
erals, shall  be  subject  to  disposition  only  in  the  form  and  manner 
provided  in  this  Act,  except  as  fo  valid  claims  existent  at  date  of 
the  passage  of  this  Act  and  thereafter  maintained  in  compliance  with 
the  laws  under  which  initiated,  which  claims  may  be  perfected  un- 
der such  laws:  Provided,  That  nothing  in  this  Act  shall  be  con- 
strued or  held  to  affect  the  rights  of  the  States  or  other  local  au- 
thority to  exercise  any  rights  which  they  may  have  to  levy  and  col- 
lect taxes  upon  improvements,  output  of  mines,  or  other  rights, 
property,  or  assets  of  any  lessee.     (40  Stat.  300.) 

See  note  to  §  4640e,  iinte. 

i 

§  4640k.  (Act  Oct.  2,  1917,  c.  62,  §  13.)  Same;  provision  in  leas- 
es for  regulation  of  price  and  disposition  of  minerals. 
The  Secretary  of  the  Interior  is  hereby  authorized  and  directed 
to  incorporate  in  every  lease  issued  under  the  provisions  of  this  Act 
a  provision  reserving  to  the  President  the  right  to  regulate  the  price 
of  all  mineral  extracted  and  sold  from  the  leased  premises,  which 
stipulation  shall  specifically  provide  that  the  price  or  prices  fixed 
shall  be  such  as  to  yield  a  fair  and  reasonable  return  to  the  lessee 
upon  his  investment  and  to  secure  to  the  consumer  any  of  such 
products  at  the  lowest  price  reasonable  and  consistent  with  the  fore- 
going: Provided,  That  such  lease  issued  under  this  Act  shall  also 
stipulate  that  the  President  shall  have  authority  to  so  regulate  the 
disposal  of  the  potassium  products  produced  under  such  lease  as  to 
secure  its  distribution  and  use  wholly  within  the  limits  of  the  United 
States  or  its  possessions.    (40  Stat  300.) 

See  note  to  §  4640e,  ante. 
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§  4644.  (R.  S.  §  2336.)     Intersecting  or  crossing  veins. 


3'/2-  Crossing  and  Intersecting  of 
veins.— Under  this  section  and  section 
4618,  extralateral  rights  of  junior  lo- 
cator in  vein  uniting  with  vein  of  prior 
locator  and  going  beyond  its  own  line 

§  4645.  (R.  S.  §  2337.)     Patents 

I.  MILL  SITE  LOCATIONS 

2.  Locations  and  rights  of  locators.— 

Where  locator  of  a  mill  site  under  the 
first  division  of  this  section  ceases  by 
reason  of  abandonment  or  forfeiture  to 
be  the  proprietor  of  the  vein  or  lode, 
the  right  to  the  associated  mill  site  is 
also  ended.  Watterson  v.  Cruse  (Cal.) 
176  P.  870. 

Where  a  locator  of  a  mining  claim 
abandoned  or  forfeited  the  same,  to- 
gether with  the  mill  site,  under  this 
section,  a  relocator,  under  section  4618, 


northward  beneath  the  surface  of  an* 
other  locator  determined  by  plane  by  i 
line  parallel  to  its  west  end  line.  Ana- 
conda Copper  Mining  Co.  v.  Pilot-Butte 
Mining  Co.  (Mont)  156  P.  409. 

for  non-minezal  lands. 

ante,  had  the  right  of  possession  and 
enjoyment  of  buildings  and  improve- 
ments which  had  been  so  affixed  to  the 
land  by  the  original  locator  as  to  be- 
come a  part  of  it.    Id. 

The  status  of  a  locator  of  a  ndning 
claim  is  not  that  of  a  mere  licensee,  his 
possession  having  the  attributes  of  a 
title  in  fee ;  and  hence  there  is  no  im- 
plied agreement  that  he  has  a  reason- 
able time  after  forfeiture  or  abandon- 
ment to  remove  fixtures.    Id. 


§  4647.  (R.  S.  §  2339.)     Vested  rights  to  use  of  water  for  mining; 
right  of  way  for  canals. 

I.  CONSTRUCTION  AND  APPLI- 
CATION OF  SECTION 


I.  Purpose    and    appiicatlon.F— Under 

this  section,  locator  for  water  rights 
acquires  no  title  against  United  States 
till  all  work  is  done,  so  that  in  mean- 
time, lands  affected  being  temporarily 
withdrawn,  and  lands  and  rights  grant- 
ed to  city  before  vacation  of  orders, 
locator  loses  all  rights.  Silver  Lake 
Power  &  Irrigation  Co.  v.  City  of  Los 
Angeles  (Cal.)  167  P.  697. . 

II.  APPROPRIATION     OF     WA- 

TERS 

3.  Right    to     appropriato    waters^ 

Where  a  mining  company  has  appro- 
priated the  waters  of  a  spring  located 
on  the  public  domain  and  has  subse- 
quently acquired  title  to  the  premises, 
another  cannot  over  the  owner's  pro- 
test acquire  any  rights  to  such  waters 
by  making  application  to  the  state  en- 
gineer's office.  Peterson  v.  Eureka  Hill 
Mining  Co.  (Utah)  176  P.  729. 

When  his  title  is  questioned,  the  bur- 
den of  proof  is  upon  the  appropriator 
to  show  that  at  the  time  of  his  appro- 
priation the  land  on  which  the  water 
was  appropriated  was  vacant  and  un- 
'  appropriated.  Wendler  v.  Woodward 
(Wash.)  161  P.  1043. 

ill.   EASEMENTS   GRANTED 
AND  PROTECTED 

8.  Rights  of  way  for  oanals  and  ditch- 

eSd^-Kight  to  easement  over  public  land 
for  ditch  or  canal,  under  this  section, 
does  not  relate  back  to  the  commence- 
ment of  the  work  as  against  the  United 
States,  and  it  may  withdraw  the  li- 
cense before  final  completion  of  the 
work.  U.  S.  V.  Utah  Light  &  Ry.  Co. 
(D.  C.)  242  F.  742. 

Evidence  held  sufficient  to  sustain 
the  findings  that  plaintiff  had  acquired 
title   to   a  lateral  irrigation  ditch   by 
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succeeding  to  the  rights  of  parties,  who 
constructed  the  ditch  upon  unsurveyed 
public  land.  Lowry  v.  Carrier  (Mont) 
177  P.  756. 

Where  a  sublateral  irrigation  ditch 
was  constructed  to  irrigate  land  within 
an  indosure,  a  portion  of  which  fell 
within  defendant's  claim  upon  sarvey 
by  the  government,  that  did  not  oper- 
ate to  divest  plaintiff,  owner  of  the  in- 
closure,  of  title  to  the  ditches.  Id. 

Where  landowner  appropriated  wa- 
ter on  government  land  in  1903,  and 
the  state  acquired  title  in  1905  and 
disposed  of  it  in  1906,  Rem.  Ck)de 
Wash.  1915,  {  6844,  does  not  apply,  bvt 
under  this  section  the  appropriator  ac- 
quired right  of  way  for  ditch  before 
title  passed  out  of  federal  govern- 
ment. Colbum  V.  Winchell  (Wash.) 
160  P.  1052. 

Under  this  section,  before  there  can 
be  any  title  to  a  right  of  way  for  ir- 
rigation ditch  across  open  and  unap- 
propriated public  land,  a  definite  qa>n- 
tity  of  water  must  have  been  ap- 
propriated. Wendler  v.  Woodward 
(Wash.)  161  P.  1043. 

9.  Rights  of  way  for  olectrio  power 
ooRipanles^— So  far  as  they  may  hare 
been  applicable  to  rights  of  way  for 
electrical  power  this  and  the  following 
section,  granting  rightf  of  way  over 
public  lands  for  canals  carrying  water 
for  certain  purposes,  was  superseded 
by  Act  May  14,  1896  (Comp.  St  1916, 
§  4944),  empowering  Secretary  of  In- 
terior to, permit  use  of  right  of  way 
for  purpose  of  generating,  manufactur- 
ing, or  distributing  electric  power. 
Utah  Power  &  Light  Co.  v.  U.  S.,  37 
S.  Ct.  387,  243  U.  S.  389,  61  L  Ed. 
791. 

No  right  to  maintain  power  houBei 
or  transmission  lines  for  electric  pow- 
er on  public  land  could  be  acquired 
under  this  and  the  following  sectioD, 
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and  the  right  to  any  further  acquisi- 
tion terminated  on  the  passage  of  Act 
May  14.  1896,  §  2  (Gomp.  St.  1916,  § 
4944)  which  substituted  for  such  vest- 
ed easement  system  the  system  of  ob- 
taining permits  from  the  Secretary  of 
the  Interior.  Utah  Light  &  Traction 
Co.  V.  U.  S..  230  F.  343,  144  C.  O.  A. 
485. 

The  provisions  of  this  and  the  fol- 
lowing section,  confirming  rights  to  the 
use  of  water  and  to  the  maintenance 
of  canals  and  ditches  on  the  public 
lands  acquired  and  which  became  vest- 
ed in  accordance  with  local  customs 
and  laws,  were  broad  enough  to  include 
reservofrs,  dams,  flumes,  pipes,  and 
tunnels;  and  a  corporation  which  con- 
structed such  structures  on  public 
lands  while  those  sections  were  in 
force  is  protected  in  their  use,  wheth- 
er or  not  they  had  been  put  into  op- 
eration, but  no  right  to  maintain  pow- 
er houses  or  transmission  lines  for 
electric  power  on  public  land  could  be 
acquired  thereunder,  and  the  right  to 
any  further  acquisition  terminated  on 
the  passage  of  Act  May  14,  1896,  c. 
179,  §  2,  29  Stat.  120  (Comp.  St.  1916, 
§  4944),  which  substituted  for  such 
vested  easement  system  the  system  of 
obtaining  permits  from  the  Secretary 
of  the  Interior.    Id. 

One  appropriating  water,  but  not  con- 
structing reservoir  and  canals  for  elec- 
tric power  purposes  until  after  this 
section  was  superseded  by  Act  May 
14,  1896  (Comp.  St.  1916,  §  4944),  held 
to  have  no  easement  therefor.  U.  S.  v. 
Utah  Light  &  Ry.  Co.  (D.  C.)  242  F. 
742. 

10.  Water  rights  determined  by  pri- 
ority of  appropriation^— Where  plain- 
tiffs' predecessors  became  owners  of 
lateral  irrigation  ditches  by  their  con- 
struction upon  unsurveyed  public  lands, 
under  this  and  the  following  section, 
defendant's  predecessors,  subsequent 
entrymen,  took  the  land>  burdened  with 
such  easement;  and  evidence,  of  limit- 
ed use  or  nonuser,  being  alone  insuffi- 
cient to  establish  abandonment,  is,  in 
absence  of  other  evidence  thereof,  im- 
Doaterial.  Lowry  v.  Carrier  (Mont.) 
177  P.  756. 

11.  Vested  water  rights  protected.^ 

Under  Rem.  Code  Wash.  1915,  {  6333, 
enacted  in  -1890,  where  water  rights 
were  appropriated  in  1903  before  title 
to  the  land  had  passed  out  of  federal 
government,  a  subsequent  grant  to  the 
state  was  subject  to  the  vested  right 
acquired  by  the  appropriation.  Col- 
bum  V.  WincheU  (Wash.)  160  P.  1052. 

15.  Change  In  water  rights  not  per- 
mitted.—See  Utah  Power  &  Light  Co. 
V.  XTi  S.  (C.  C.  A.)  230  F.  328. 


IV.  LOCAL    LAWS    AND    CUSTOMS 

16.  State  laws  affecting  water  rights. 

— Under  this  section  and  Civ.  Code 
Anz.  1913,  par.  5344,  limiting  the  ap- 
propriation of  water  to  rivers,  creeks, 
and  streams  of  running  water,  a  spring 
of  water  caimot  be  appropriated  by  lo- 
cation claimed  under  Civ.  Code  1913, 
pars.  5337-5343.  McKenzie  v.  Moore 
(Ariz.)  176  P.  568. 

18.  Water  right  laws  In  force  In 
Alaska.^ Water  diverted  in  accordance 
with  a  notice  can  be  used  on  a  claim 
in  the  possession  of  the  company  for 
whom  the  notice  was  posted  at  the 
time  of  posting,  but  subsequently  de- 
clared to  be  public  land  and  relocated 
by  the  Bsmae  company.  'Alaska  Juneau 
Gold  Mining  Co.  v.  Ebner  Gold  Min- 
ing Co.,  239  F.  638,  152  C.  C.  A.  472. 

In  a  suit  to  resti^ain  a  mining  com- 
pany from  interfering  with  water  right 
on  public  lands  claimed  by  plaintiff, 
evidence  held  to  show  that  the  individ- 
ual who  posted  in  his  own  name  the 
notice  of  diversion  under  which  the 
company  claimed  was  acting  for  it  and 
in  pursuance  of  a  plan  for  developing 
its  property.    Id. 

Evidence  of  a  temporary  suspension 
of  the  work  of  diverting  water  for  a 
mill  after  the  posting  of  the  notice,  as 
a  result  of  hostUe  acts  by  a  rival  claim- 
ant, does  not  show  want  of  due  dili- 
gence in  the  prosecution  of  the  work. 
Id. 

A  notice  of  diversion  of  water,  posted 
at  a  point  where  the  company  for 
which  it  was  posted  was  then  diverting 
water  for  a  small  mill,  held  sufficient 
to  show  an  intention  not  to  use  the 
water  at  the  site  of  the  old  mill.     Id. 

A  conveyance  by  one  who  posted  no- 
tice of  diversion  of  water  to  another, 
who  advanced  nroney  to  defendant  for 
developing  its  claims,  held  not  incon- 
sistent with  a  finding  in  a  suit  to  re- 
strain interference  with  rights,  that 
the  notice  was  posted  on  behalf  of  de- 
fendant.    Id.  • 

Plaintiff  cannot  object  that  defend- 
ant's notice  of  diversion  of  water  post- 
ed at  a  point  above  plaintiffs  dam  fail- 
ed to  show  that  the  water  was  to  be 
taken  out  above  the  dam,  where  he 
admitted  that  it  was  the  universal  cus- 
tom to  post  the  notice  at  the  point 
of  intended  diversion.     Id. 

No  right  to  the  use  of  water  can  be 
based  on  a  notice  posted  on  land  pat- 
ented to  another  company  without  per- 
mission  of  the  latter.    Id. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Bergman  v.  Kearney  (D.  0.)  241  F. 

884. 
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subject  to  vested  and  accrued  wa- 

aoqaired  and  which  became  Tested  is 
accordance  with  local  castoms  and  laws, 
were  broad  enough  to  include  reser- 
voirs, dams,  flumes,  pipes,  and  timnels; 
and  a  corporation  which  constrocted 
such  structures  on  public  lands  while 
those  sections  were  in  force  is  protected 
in  their  use,  whether  or  not  they  had 
been  put  into  operation,  but  no  right 
to  maintain  power  houses  or  transmis- 
sion  lines  for  electric  power  on  public 
land  could  be  acquired  thereunder,  and 
the  right  to  any  further  acquisition 
terminated  on  the  passage  of  A.ct  May 
14,  1896,  c.  179,  {  2,  29  Stat  120 
(Comp.  St.  1916,  §  4944),  which  sub- 
stituted for  such  vested  easement  sys- 
tem the  system  of  obtaining  permits 
from  the  Secretary  of  the  Interior.  Id. 
Where  plaintiffs'  predecessors  became 
owners  of  lateral  irrigation  ditches  by 
their  construction  upon  unBurvejed 
public  lands,  under  this  and  the  pre- 
ceding section,  defendant's  predeces- 
sors, subsequent  entrymen,  took  the 
land  burdened  with  such  easement;  and 
evidence  of  limited  use  or  nonuser,  be- 
ing alone  insufficient  to  establish  aban- 
donment, is,  in  absence  of  other  evi- 
dence thereof,  immaterial.  Lowry  v. 
Carrier  (Mont)  177  P.  756. 


§  4648.  (R.  S.  §  2340.)     Rights 
ter-rights. 

Construction  and  application  of  sec- 
tion.—See  Utah  Power  &  Light  Co.  v. 
U.  S.  (C.  C.  A.)  230  F.  328. 

So  far  as  they  may  have  been  appli- 
cable to  rights  of  way  for  electrical 
power  this  and  the  preceding  section, 
granting  right  of  way  over  public  lands 
for  canals  carrying  water  for  certain 
purposes,  was  superseded  by  Act  May 
14,  1896  (Comp.  St.  1916,  §  4944),  em- 
powering Secretary  of  Interior  to  per- 
mit use  of  right  of  way  for  purpose  of 
generating,  manufacturing,  or  distribut- 
ing electric  power.  Utah  Power  Sc 
Light  Co.  V.  U.  S.,  37  S.  Ct.  387,  243  U. 
S.  389,  61  L.  Ed.  791. 

No  right  to  maintain  power  houses  or 
transmission  lines  for  electric  power 
on  public  land  could  be  acquired  under 
this  and  the  preceding  section,  and  the 
right  to  any  further  acquisition  termi- 
nated on  the  passage  of  Act  May  14, 
1896,  §  2,  which  substituted  for  such 
vested  easement  system  the  system  of 
obtaining  permits  from  the  Secretary 
of  the  Interior.  Utah  Light  &  Traction 
Co.  V.  U.  S.,  230  F.  343,  144  O.  C.  A. 
485. 

The  provisions  of  this  and  the  pre- 
ceding section,  confirming  rights  to  the 
use  of  water  and  to  the  maintenance  of 
canals  and  ditches  on  the  public  lands 

§  4658.  (R.  S.  §  2346.)     Grants  of  lands  to  States  or  corporations 
not  to  include  mineral  lands. 

Citod    without    definite    application^ 

U.  S.  V.  Sweet,  38  S.  Ot.  193,  245  U.  S. 
563,  62  L.  Ed.  473. 

§  4659.  (R.  S.  §  2347.)     Coal-lands;   entry. 

22.  Fraudulent  entry.— Where  lands 
containing  valuable  minerals  were  pat- 
ented under  Homestead  Law  as  agri- 
cultural, subsequent  purchaser  from 
grantee  of  patentee,  who  took  in  good 
faith  without  notice  of  any  possible 
fraud  on  part  'of  patentee,  has  equity 
superior  to  government,  and  patent 
cannot  be  vacated.  U.  S.  v.  Beaman, 
242  F.  876,  55  C.  C.  A.  464. 

Where  defendants  were  members  of 
association,  purpose  of  which  was  to' 
acquire  coal  lands  of  United  States  in 
excess  of  amount  authorized  by  law,  or 
paid  for  such  lands  with  knowledge  of 
facts  which,  if  investigated,  would  have 
led  to  knowledge  of  fraudulent  charac- 
ter of  entries,  defense  of  bona  fide  pur* 
chaser  is  not  open.  U.  S.  v.  Kirk,  248 
F.  30,  160  C.  C.  A.  170. 

Under  this  section  and  sections  4660- 
46G3,  entries  cannot  lawfully  be  made 
in  interest  of  persons  or  associations 
who  have  exercised  their  own  right  of 
entry,  and  patents  based  on  entries  by 
pei-sons  who  had  not  exercised  their 
pre-emption  rights  pursuant  to  scheme 
to  enable  person  or  association  to  ob- 
taia  lands  in  excess  of  amount  allowed 
are  fraudulent  and  subject  to  cancel- 
lation.    Id. 


In  determining  validity  of  patents  to 
coal  lands,  where  it  appeared  that  en- 
tries were  all  made  in  pursuance  of 
scheme  by  association  to  obtain  more 
lands  than  allowed  by  law,  validity  of 
several  patents  cannot  be  determined 
apart  from  general  scheme.    Id. 

That  receiver's  receipt  for  public  land 
bore  date  subsequent  to  date  of  con* 
yeyance  by  entryman  is  not  fact  which 
would  charge  subsequent  purchasers 
with  notice  of  fraud,  for  delays  in  issu- 
ing receipts  in  land  ofBce  are  frequent 
and  transaction  might  well  have  been 
innocent.  U.  S.  v.  Routt  County  Coal 
Co.,  248  F.  485,  160  O.  C.*A.  495. 

28.  Transfer  after  entry.— -Defendant, 
which  purchased  land  valuable  for  coal 
deposits,  which  had  been  patented  some 
years  under  the  Homestead  Law,  as 
agricultural,  held  bona  fide  purchaser. 
U.  S.  V.  Beaman,  242  F.  876, 155  C.  C. 
A.  464. 

One  /disqualified  from  holding  title  to 
coal  lands  may  receive  a  title  from  a 
person  having  it,  and  transfer  it  to  an- 
other who  can  lawfully  take  it  Ketch- 
um  Coal  Co.  v.  Pleasant  Valley  Coal 
Co.  (Utah)  168  P.  86. 

33.  Patent— Cancellation  of  patent- 
While,  under  Comp.  St  1916,  §§  4591, 
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4613,  4614,  4659,  4663,  mineral  lands 
are  not  subject  to  acquisition  under 
homestead  law,  patent  under  such  law 
for  and  as  agricultural  may  not  be 
avoided  by  suit  in  equity  on  ground  that 
it  was.  mineral  land,  unless  conditions 
were  such  as  to  make  that  fact  clear  to 
entrymen  and  others  familiar  with  land. 
XJ.  S.  V.  Beaman,  242  F.  876,  55  C.  C. 
A.  464. 

34.  — -  Suit  to  cancel  patents-After 
decree  in  government's  suit  to  cancel 
a  patent  of  coal  lands,  the  court,  upon 
stipulation  by  government  and  defend- 
ants, purchasers  of  land  at  foreclosure 
sale  in  another  suit  and  entitled  to 
deed  therefbr,  that  on  purchasers'  con- 
veyance of  adjoining  tract  to  it  govern- 
ment would  relinquish  claim  to  land  in 
suit,  had  jurisdiction  to  modify  its  de- 
cree. U.  S.  V.  Trogler,  237  P.  181,  150 
C.  C.  A.  327. 

Where,  in  suit  to  set  aside  patent  to 
lands  on  which  coal  was  discovered,  on 
ground  that  patent  issued  under  Home- 
stead LaV  was  obtained  through  fraud, 
decree  must  be  for  defendant,  where 
evidence  was  only  sufficient  to  raise  un- 
certainty as  to  whether  persons  famil- 
iar with  land  knew,  at  time  it  was  pat- 
ented, that  it  was  valuable  for  coal.  U. 
S.  ▼.  Beaman.  242  F.  876,  55  0.  C.  A. 
464. 


In  suit  to  set  aside  patent,  to  public 
lands,  on  ground  that  lands  were  coal 
lands  and  known  as  such  at  time  of  ex- 
ecution of  patent,  evidence  held  insuf- 
ficient to  sustain  government's  conten- 
tion. U.  S.  V.  Porter  Fuel  Co.,  247  F. 
769,  159  C.  0.  A.  627. 

In  suit  by  United  States  to  cancel 
patent  to  public  lands,  burden  of  plead- 
ing and  proving  defense  of  bona  fide 
purchaser  is  upon  defendants.  U.  S. 
V.  Kirk,  248  F.  30.  160  C.  C.  A.  170. 

In  suit  to  cancel  patent  to  coal  lands, 
on  ground  that  it  was  procured  by 
fraud,  defense  of  bona  fide  purchaser 
is  available  to  lessee  for  term  of  years, 
who  had,  prior  to  institution  of  suit, 
paid  practically  whole  of  consideration. 
U.  S.  V.  Routt  County  Coal  Co.,  248 
F.  485,  160  C.  C.  A.  495. 

35.  Conclusiveness  of  decisions  of  de- 
part men  tw— A  finding  of  the  Land  De- 
partment after  a  contested  hearing  that 
land  was  not  coal  land  and  was  prop- 
erly selected  in  lieu  of  land  within  a 
forest  reserve,  not  appealed  from  and 
followed  by  issuance  of  patent,  held 
conclusive  on  the  government.  U.  S. 
V.  Whitted,  246  F.  629,  158  C.  C.  A. 
67. 

Cited  without  dellnlte  application, 
Union  Coal  &  Coke  Co.  v.  U.  S.  (C.  C. 
A.)  247  F.  106. 


§  4660.  (R.  S.  §  2348.)     Same;   pre-emption. 

Cited  without  dellnlte  applleatloop 
U.  S.  V.  Morehead,  37  S.  Ct  458,  243 
U.  S.  607,  61  L.  Bd.  926. 

§  4661.'  (R.  S.  §  2349.)     Same;  presentation  of  pre-emption  claims. 

Cited    without    definite    application, 

U.  S.  V.  Morehead,  37  S.  Ct.  468,  243 
U.  S.  607,  61  L.  Ed.  926. 

§  4662.  (R.  S.  §  2350.)     Same;  one  entry  only. 


9.  Disqualified  corporations^— A  cor- 
poration, purchasing  coal  lands  pre- 
viously patented  to  others,  does  not 
''take  the  benefit"  of  the  act  governing 
entries,  witliin  the  meaning  of  this 
section,  so  as  to  preclude  its  stock- 
holders from  making  individual  entries. 


Northern  Colorado  Coal  Co.. v.  U.  S., 
234  F.  34.  148  C.  C.  A.  50. 

A  corporation  which  has  received  the 
benefit  of  an.  entry  of  coal  land  can- 
not, under  this  section,  make  another 
entry,  either  itself  or  by  agent.  Un- 
ion Coal  &  Coke  Co.  v.  U.  S.,  247  F. 
106,  159  C.  C.  A.  324. 


§  4663.  (R.  S.  §  2351.)     Same;   conflicting  claims. 


Avoidance  of  patent.— While,  under 
Comp.  St.  1916,  §§  4591.  4613,  4614, 
4659,  4G63,  mineral  lands  are  not  sub- 
ject to  acquisition  under  homestead 
law,  patent  under  such  law  for  and 
as  agricultural  may  not  be  avoided  by 


suit  in  equity  on  ground  that  it  was 
mineral  land,  unless  conditions  were 
such  as  to  make  that  act  clear  to 
entrymen  and  others  familiar  with 
land.  U.  S.  v.  Beaman,  242  F.  876,  55 
C.  G.  A.  464. 


§  4668a.  (Act  Feb.  27,  1917,  c.  133,  §  1.)     Disposition  of  lands  in 
Indian  reservations  with  reservation  of  coal ;  examination  and 
appraisal  of  lands. 
In  any  Indian  reservation  heretofore  or  hereafter  opened  to  set- 
tlement and  entry  pursuant  to  a  classification  of  the  surplus  lands 
therein  as  mineral  and  nonmineral,  such  surplus  lands  not  other- 
wise reserved  or  disposed  of,  which  have  been  or  may  be  withdrawn 
or  classified  as  coal  lands  or  are  valuable  for  coal  deposits,  shall  be 
subject  to  the  same  disposition  as  is  or  may  be  prescribed  by  law 
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for  the  nonmineral  lands  in  such  reservation  whenever  proper  ap- 
plication shall  be  made  with  a  view  of  obtaining  title  to  such  lands, 
with  a  reservation  to  the  United  States  of  the  coal  deposits  therein 
and  of  the  right  to  prospect  for,  mine,  and  remove  the  same:  Pro- 
vided, That  such  surplus  lands,  prior  to  any  disposition  hereunder, 
shall  be  examined,  separated  into  classes  the  same  as  are  the  non- 
mineral  lands  in  such  reservations,  and  appraised  as  to  their  value, 
exclusive  of  the  coal  deposits  therein,  under  such  rules  and  regu- 
lations as  shall  be  prescribed  by  the  Secretary  of  the  Interior  for 
that  purpose.     (39  Stat.  944.) 

'Hiis  section  and  the  three  sections  next  following  were  an  act  entitled 
"An  act  to  authorize  agriailtural  entries  on  surplus  cool  lands  in  Inditn 
reservations,'*  cited  above. 

Proclamations  issued  under  this  section: 

March  21,  1917,  relating  to  entries  on  coal  lands  within  Fort  Peck  Indian 
Reservation,  Montana. 

April  6,  1917,,  relating  to  entries  on  coal  lands  within  Crow  Indian  BeBerrt- 
tion,  Montana. 

April  27,  1917,  entries  on  coal  lands  within  Fort  Peck  Indian  Beserration, 
Montana. 

March  14,  1918,  entries  on  coal  lands  within  Fort  Peck  Indian  Beaervation, 
Montana. 

§  4668b.  (Act  Feb.  27,  1917,  c.  133,  §  2.)     Same;  statements  in  ap- 
plication ;   patents. 

Any  applicant  for  such  lands  shall  state  in  his  application  that 
the  same  is  made  in  accordance  with  and  subject  to  the  provisions 
and  reservations  of  this  Act,  and  upon  submission  of  satisfactory 
proof  of  full  compliance  with  the  provisions  of  law  under  which  ap- 
plication or  entry  is  made  and  of  this  Act  shall  be  entitled  to  a 
patent  to  the  lands  applied  for  and  entered  by  him,  which  patent 
shall  contain  a  reservation  to  the  United  States  of  all  the  coal  de- 
posits in  the  lands  so  patented,  together  with  the  right  to  prospect 
for,  mine,  and  remove  the  same.    (39  Stat.  945.) 

See  note  to  §  4668a,  ante.         • 

§  4668c.  (Act  Feb.  27,  1917,  c.  133,  §  3.)  Same;  disposition  by 
United  States  of  coal. 
If  the  coal-land  laws  have  been  or  shall  be  extended  over  lands 
applied  for,  entered,  or  patented  hereunder  the  coal  deposits  therein 
shall  be  subject  to  disposal  by  the  United  States  in  accordance  with 
the  provisions  of  the  coal-land  laws  in  force  at  the  time  of  such  dis- 
posal. Any  person  qualified  to  acquire  coal  deposits  or  the  right 
to  mine  and  remove  the  coal  under  the  laws  of  the  United  States 
shall  have  the  right  at  all  times  to  enter  upon  the  lands  applied 
for,  entered,  or  patented  under  this  Act  for  the  purpose  of  prospect- 
ing for  coal  thereon,  if  such  coal  deposits  are  then  subject  to  dis- 
position, upon  the  approval  by  the  Secretary  of  the  Interior  of  a 
bond  or  undertaking  to  be  filed  with  him  as  security  for  the  pay* 
ment  of  all  damages  to  the  crops  and  improvements  on  such  lands 
by  reason  of  such  prospecting.  Any  person  who  has  acquired  ffo^ 
the  United  States  the  coal  deposits  in  any  such  lands,  or  the  right 
to  mine  or  remove  the  same,  may  reenter  and  occupy  so  much  ot 
the  surface  thereof  as  may  be  required  for  all  purposes  reasonably 
incident  to  the  mining  and  removal  of  the  coal  therefrom,  and  niin^ 
and  remove  the  coal,  upon  payment  of  the  damages  caused  thtvthy 
to  the  owner  thereof,  or  upon  giving  a  good  and  sufficient  boJid  or 
undertaking  in  an  action  instituted  in  any  competent  court  to  ^scer* 
tain  and  fix  said  damages:  Provided,  That  the  owner  under  sacfl 
limited  patent  shall  have  the  right  to  mine  coal  for  personal  H^^ 
upon  the  land  for  domestic  purposes  at  any  time  prior  to  the  d^^' 
posal  by  the  United  States  of  the  coal  deposits :  Provided  furth^^' 
That  nothing  herein  contained  shall  be  held  to  deny  or  abridge  the 
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right  to  present  and  have  prompt  consideration  of  applications 
made  under  the  applicable  land  laws  of  the  United  States  for  any 
such  surplus  lands  which  have  been  or  may  be  classified  as  coal 
lands  with  a  view  of  disproving  such  classification  and  securing  a 
patent  without  reservation.    (39  Stat.  945.) 

See  note  to  |  4668a,  ante. 

§  4668d.  (Act  Feb.  27,  1917,  c.  133,  §  4.)     Same;    disposition  of 
proceeds. 

The  -net  proceeds  derived  from  the  sale  and  entry  of  such  sur- 
plus lands  m  conformity  with  the  provisions  of  this  Act  shall  be 
paid  into  the  Treasury  of  the  United  States  to  the  credit  of  the 
same  fund  under  the  same  conditions  and  limitations  as  are  or  may 
be  prescribed  by  law  for  the  disposition  of  the  proceeds  arising 
from  the  disposal  of  other  surplus  lands  in  such  Indian  reserva- 
tion :  Provided,  That  the  provisions  of  this  Act  shall  not  apply  to 
the  lands  of  the  Five  Civilized  Tribes  of  Indians  in  Oklahoma.  (39 
Stat.  945.) 

See  note  to  |  4668a,  ante. 


CHAPTER  SIX  A— TIMBER  AND  STONE  LANDS 

§  4671.  (Act  June  3,  1878,  c.  151,  §  1,  as  amended.  Act  Aug.  4, 
1892,  c.  375,  §  2.)     Sale. 

Setting    aside    patents.— Patents    to  fact  was  not  known,  etc.,  at  time  of 

lands  executed  under  this  and  the  two  executioif  of  patents.    U.  S.  y.  Porter 

foUowing    sections,    and    Act   June    6,  Fuel   Co.,   247   F.  769,   159  C.   0.  A. 

1900,  relating  to  forest  lieu  selections,  627. 

cannot,  in  view  of  section  4591,  be  set  Cited    without    definite    applioatlOQ, 

aside   because   land   was   subsequently  U.  S.  v.  Booth-Kelly  Lumber  Go.  (D. 

found  to  contain  minerals,  where  that  C.)  246  F.  970. 

§  4672.  (Act  June  3,  1878,  c.  151,  §  2.)     Applications  for  purchase; 
false  swearing. 

3.  Showing  as  to  good  falth^-The  A  purchaser  of  timber  and  stone- 
government  can,  as  it  did  by  this  sec-  lands  held  to  haye  purchased  for  a 
tion,  impose  as  a  condition  of  the  speculative  purpose,  contrary  to  this 
grant  of  timber  and  stone  lands  that  section.  Id. 
the  purchaser  shall  intend  to  appro- 
priate them  to  his  own  use  and  benefit.  13.  Setting  aside  patents^-^See  U.  S. 
Taylor  v.  United  States,  231  F.  938,  v.  Porter  Fuel  Co.,  247  F.  769,  159 
146  G.  C.  A.  134.  C.  C.  A.  627;   note,  ante,  §  4671. 

§  4673.  (Act  June  3, 1878,  c.  151,  §  3.)     Same;  publication;  proofs; 
entry,  and  patent;   regulations. 

9.  Patenta— Canoellatlon  of  patent.—  Evidence  in  suit  to  avoid  patent  for 

See  17.  S.  v.  Porter  Fuel  Co.,  247  F.  public   land  under  application  to  pur- 

769,   159  C.  G.  A.  627;  note,  ante,  |  chase  timber  land  held  to  show  fraud 

4671.  in   procurement.    Id. 

Fraudulent  statement  in  application  That  the  stock  of  a  corporation  which 

to  purchase  public  land  as  timber  land,  fraudulently  acquired  public  land  was 

and  before  Land  Office,  that  it  is  un-  in   the   hands   of   subsequent   innocent 

occupied  and  unclaimed  and  free  from  purchasers  held  not  a  defense  to  a  suit 

improvements   by   others,  held  ground  by  the  government  for  cancellation  of 

for  avoiding  patent    U.  S.  v.  Frlck  (D.  the  patent.    U.  S.  v.  Booth-Kelly  Lum- 

C.)  244  P.  674.  her  Co.  (D.  C.)  246  F.  970. 
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Sec. 

4702.  Withdrawal  of  lands;  homestead 

laws. 

4703.  Contracts   for   irrigation  works; 

notice  of  lands  irrigable. 
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•     DESERT  LANDS 

§  4674.  (Act  March  3,  1877,  c.  107,  §  1.)     Sale;  use  of  water;  dec 
laration;   patent. 

I.  DESERT   LAND    ENTRIES 

3.  Land  subject  to  entry.— Partial 
reclamation  at  time  of  desert  land  en- 
try does  not  invafidate  entry.  Wolbol 
V.  Steinhoflf  (Wyo.)  168  P.  251,  re- 
hearing denied  170  P.  381. 

6.  Assignment  of  entry.— While  Des- 
ert Land  Act  allows  an  assignment  of 
an  entry  thereunder,  contract  of  entry- 
men  to  convey  after  obtaining  patent, 
is  against  public  policy,  as  allowing 
nullification  of  provision  as  to  amount 
one  can  hold  before  patent.  Eymann 
V.  Wright  (Cal.)  169  P.  1037. 

Where  an  entryman,  having  submitted 
final  proof  of  compliance  with  require- 
ments entitling  him  to  patent,  executes 
a  mortgage  on  the  land,  the  mortgage 
is  a  valid  lien  upon  entryman's  equi- 
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table  interest  therein.  Roberts  v.  Hud- 
son (Wyo.)  173  P.  786. 

Where  entryman  executes  a  mortgage 
to  secure  a  note  for  an  amount  eqoal 
to  or  greater  than  the  value  of  the 
mortgaged  land,  the  mortgage  will  be- 
come a  valid  lien  on  the  legal  title  sub- 
sequently acquired  by  entryman  upon 
issuance  of  patent.    Id. 

A  mortgage  executed  by  entryman  be- 
comes a  lien  on  the  legal  title  to  the 
land  upon  the  subsequent  issuance  of 
the  patent,  the  title  acquired  by  the 
patent  relating  back  to  the  date  of  en- 
try    Id. 

II.  WATER    RIGHTS 
15.  Appropriation  of  waters  and  pri- 
orities.—Defendant's  appropriations  of 
wtfter  in  excess  of  amounts  to  vbicb  it 
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was  entitled,  under  contract  with  goy- 
emment,  having  continaed  for  less  than 
10  years  before  suit,  defendant  acquir- 
ed no  adverse  rights  to  water  so  taken. 
West  Side  Irr.  Co.  v.  U.  S.,  246  F.  212, 
158  G.  C.  A.  372,  affirming  decree  U.  S. 
V.  West  Side  Irr.  Co.  (D.  O.)  230  F. 
284. 

An  abandonment  is  a  question  of  in- 
tention, so  that  where  one  did  not  in- 
tend to  abandon  an  irrigation  ditch  or  a 
water  Hght,  even  though  there  was  a 
nonuser  for  a  longer  period  than  the 
statute  of  limitations,  there  was  no 
abandonment.  Moore  v.  Sherman,  169 
P.  066,  52  Mont.  542. 

One  entitled  to  certain  water  rights 
might  be  estopped  by  conduct  from  say- 
ing that  she  did  not  intend  to  abandon 
the  rights,  or  that  she  jiad  a  present 
claim   to   such   rights,    which   estoppel 


might  arise  from  action  or  nonaction, 
from  silence  or  speech.    Id. 

To  create  obligation  upon  defendant 
to  speak  or  assert  claim,  it  was  incum- 
bent to  show  that  defendant  knew  of 
another's  contemplated  or  actual  ex- 
penditure of  time  and  money  in  making 
appropriation  of  water  rights,  relying 
for  any  benefit  on  the  assumption  that 
defendant's  rights  had  been  abandoned, 
or  would  not  be  asserted  to  his  preju- 
dice.    Id. 

Under  Act  Cong.  March  3,  1877,  the 
"Desert  Land  Act,"  a  defendant,  de- 
riving title  from  a  patent  from  United 
States  government,  who  had  made  no 
appropriation  of  water  for  irrigation 
purposes,  could  not,  by  reason  of  the 
mere  abuttal  upon  stream  bed,  defeat 
or  diminish  a  prior  appropriation.  Hill 
V.  American  Land  &  Live  Stock  Co. 
(Or.)  161  P.  403.  ' 


§  4678a.  (Act  Aug.  7,  1917»  c.  48.)     Expenditures  and  cultivation; 

requirements  suspended  as  to  persons  in  military  or  naval 

service  during  war  with  Germany. 
No  desert-land  entry  made  or  held  under  the  provisions  of  the 
Act  of  March  third,  eighteen  hundred  and  seventy-seven,  as  amend- 
ed by  the  Act  of  March  third,  eighteen  hundred  ahd  ninety-one,  by 
an  officer  or  enlisted  man  in  the  Army,  Navy,  Marine  Corps,  or  Or- 
ganized Militia  of  the  United  States  shall  be  subject  to  contest  or 
cancellation  for  failure  to  make  or  expend  the  sum  of  $1  per  acre  per 
year  in  improvements  upon  such  claim,  or  to  effect  the  reclamation 
thereof,  during  the  period  said  entryman  or  his  successor  in  interest 
is  engaged  in  the  military  service  of  the  United  States  during  the 
present  war  with  Germany,  and  until  six  months  thereafter,  and 
the  time  within  which  such  entryman  or  claimant  is  required"  to 
make  such  expenditures  and  effect  reclamation  of  the  land  shall  be, 
exclusive  of  the  time  of  his  actual  service  in  the  Army,  Navy,  Ma- 
rine Corps,  or  Organized  Militia  of  the  United  States:  Provided, 
That  said  desert-land  entry  shall  have  been  made  by  the  said  officer 
or  enlisted  man  prior  to  his  ei^listment:  Provided  further,  That 
each  such  entryman  or  claimant  shall,  within  six  months  after  the 
passage  of  this  Act,  or  within  six  months  after  he  is  mustered  into 
the  service,  file  in  the  local  land  office  of  the  district  wherein  his 
claim  is  situate  a  notice  of  his  muster  into  the  service  of  the  United 
States  and  of  his  desire  to  hold  said  desert  claim  under  this  Act : 
Provided  further,  That  the  term  "enlisted  man,"  as  used  in  this 
section  shall  include  any  person  selected  to  serve  in  the  military 
forces  of  the  United  States  as  provided  by  the  Act  entitled  "An  Act 
authorizing  the  President  to  increase  temporarily  the  Military  Es- 
tablishment of  the  United  States,"  approved  May  eighteenth,  nine- 
teen hundred  and  seventeen.     (40  Stat.  250.) 

l^is  was  an  act  entitled  "An  act  for  the  protection  of  desert-land  entry- 
men  who  enter  tiie  military  or  naval  service  of  the  United  States  in  time  of 
war,"  dted  above. 

§  4679.  (Act  March  3,  1877,  c.  107,  §  7,  as  amended.  Act  March  3, 
1891,  c.  561,  §  2.)  Issue  of  patent  on  making  proofs;  limit  of 
holding. 


Assignment  of  entry.— Under  desert 
land  laws  (Act  March  3,  1891,  and  Act 
March  28,  1908),  a  desert  land  entry, 
not  perfected,  is  subject  to  payment  of 
the  entryman' 8  debts,  and  on  his  bank- 


ruptcy may  be  sold.    In  re  Evans  (D. 
C.)  235  F.  956. 

Cancellation  of  entries  and  reinstate- 
ment.—-Mortgagee  of  desert  land  entry- 
man's  grantee  is  not  precluded  by  can- 
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cellation  proceedings,  made  without  no- 
tice to  him,  fr.om  subsequently  showing 
validity  of  entry.  Wolbol  v.  Steinhoff 
(Wyo.)  168  P.  251,  rehearing  denied 
170  P.  381. 
Secretary  of  Interior's  refusal  to  re- 


instate desert  land  entry  on  request  of 
mortgagee  does  not  determine  validity 
of  entry  against  such  mortgagee,  where 
application  was  dismissed  on  other 
grounds.    Id. 


§  4682.  (Act  March  28,  1908,  c.  112,  §  2.)     Assignments  of  entries. 

Assignment  for  benefit  of  oorporatloi 
or  associationw— Under^  the  pioTision 
that  no  assignment  of  any  entry  there- 


Assignment    in    general.— See    In    re 
Evans,.  235  F.  956;   note,  ante,  {  4679. 

Contract  of  entryman  to  convey  land. 

— ^The  provision  that  no  assignment  of 
entry  should  be  allowed  except  to  an 
individual  qualified  to  make  entry  does 
not  invalidate  the  contract  of  an  en- 
tryman to  convey  the  land  upon  which 
he  entered  after  due  proofs  were  com- 
pleted. Coburn  v.  Bartholomew  (Utah) 
167  P.  1156. 


of  made  for  benefit  of  any  corporatioii, 
or  association  shall  be  authorised,  ft 
corporation  cannot  become  assignee  by 
operation  of  law  as  creditor  of  entry- 
men.  Stockmen's  Nat  Bank  of  Ft 
Benton  y.  Hofeldt  (Mont)  169  P.  48. 


§  4684CC.  (Act  Feb.  27,  1917,  c.  134.)  Entries  by  applicants  hav- 
ing made  enlarged  homestead  entries. 
The  right  to  make  a  desert-land  entry  shall  not  be  denied  to, 
any  applicant  therefor  who  has  already  made  an  enlarged  home- 
stead entry  of  three  hundred  and  twenty  acres:  Provided,  That 
said  applicant  is  a  duly  qualified  entryman  and  the  whole  area  to 
be  acquired  as  an  enlarged  homestead  entry  and  under  the  provi- 
sions of  this  Act  does  not  exceed  four  hundred  and  eighty  acres. 
(39  Stat.  946.) 

This  was  an  act  entitled  "An  act  relating  to  desert-land  entries,'*  cited 
above. 

§  4684CCC.  (Act  March  21,  1918,  c.  26.)  Provisions  of  Act  March 
4,  1915,  c.  147,  §  5,  extended. 
That  the  provisions  of  the  last  three  paragraphs  of  section  five 
of  the  Act  of  March  fourth,  nineteen  hundred  and  fifteen,  "An  Act 
making  appropriations  to  supply  deficiencies  in  appropriations  for 
the  fiscal  ^ear  nineteen  hundred  and  fifteen,  and  for  prior  years, 
and  for  other  purposes,"  be,  and  the  same  are  hereby,  extended 
and  made  applicable  to  any  lawful  pending  desert-land  entry  made 
prior  to  March  fourth,  nineteen  hundred  ajid  fifteen:  Provided, 
That  in  cases  where  such  entries  have  been  assigned  prior  to  the 
date  of  the  Act  the  assignees  shall,  if  otherwise  qualified,  be  entitled 
to  the  benefit  hereof.    (40  Stat.  458.) 

This  was  an  act  entitled  "An  act  to  amend  an  act  entitled  'An  act  making 
appropriations  to  supply  deficiencies  in  appropriations  for  the  fiecal  year 
nineteen  hundred  and  fifteen  and  for  prior  years,  and  for  other  purposes,'" 
cited  above. 

The  act  referred  to  in  the  title  of  this  act  is  Act  March  4,  1915,  c.  147,  §  5^ 
See  U.  S.  Comp.  St.  1916,  §§  4684a-4684c. 


GRANTS  OF  DESERT  LANDS  TO  STATES  FOR  RECLAMATION  (THE 

CAREY  ACT) 

§  4685.  (Act  Aug.  18,  1894,  c.  301,  §  4.)     (1)  Contracts  with  pub- 
lic-land States  for  donation  of  arid  lands. 

Capacity  in  which  state  acts  in  car- 
rying out  act.— State  of  Idaho,  in  deal- 
ing with  Carey  Act  project,  acts  by  vir- 
tue of  its  sovereignty,  and  not  in  ca- 
pacity of  private  owner.  State  v.  Twin 
Falls- Salmon  River  Land  &  Water  Co., 
166  P.  220,  30  Idaho,  41. 

Under  Carey  Act  Aug.  18,  1894,  §  4, 
as    amended    by    Act    June    11,    1890 


(Comp.  St.  1916,  i  4686),  and  Act 
March '  3,  1901,  §  3  (Comp.  St.  1916,  I 
4687),  and  Rev.  Codes  Idaho,  §  1613 
et  seq.,  applicable  thereto,  state  in  car- 
rying out  reclamation  project  acts  a« 
agent  or  trustee  for  settlers.    M. 

In  dealing  with  Carey  Act  project 
under  Rev.  Codes  Idaho,  §  1613  et  seq. 
state  is  not  dealing  in  its  govenunenUl 
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capacity,  but  in  its  proprietary  capac- 
ity as  private  owner  improying  its  own 
property.    Id. 

Charaoter  of  land  and  sufficiency  of 
water  supply.— Under  Carey  Act  Ang. 
18,  1894,  §  4,  as  amended  by  Act  June 
11,  1896  (Comp.  St.  1916,  §  4686),  and 
Act  March  3,  1901,  {  3  (Comp.  St. 
1916,  I  4687),  and  Rev.  Codes  Idaho,  § 
/1613  et  seq.,  applicable  thereto,  ques- 
tion of  the  sufficiency  of  water  supply 
to  irrigate  certain  tract  of  land  must 
, necessarily  be  matter  of  approximate 
estimate.  State  v.  Twin  Falls- Salmon 
River  Land  &  Water  Co.,  166  P.  220, 
30  Idaho,  41. 

Time  to  ascertain  whether  lands  are 
of  character  subject  to  segregation  un- 
der Carey  Act  Aug.  18,  1894,  |  4.  as 
amended  by  Act  June  11,  1896  (Comp. 
St.  1916,  §  4686),  and  Act  March  3, 
1901,  §  3  (Comp.  St.  1916,  §  4687),  and 
whether  there  is  water  available  for 
their  reclamation  is  prior  to  segrega- 
tion.   Id. 

Supervision  and  control  by  state  of 
plan  of  reclamation.— Under  Rev.  Codes 
Idaho,  §1  1618,  1619,  part  of  chapter 
relating  to  Carey  Act  Aug.  18,  1894,  § 
4,  as  amended  by  Act  June  11,  1896 
(Comp.  St.  1916,  I  4686),  and  Act 
March  3,  1901,  §  8  (Comp.  St.  1916,  § 
4687),  entire  plan  of  reclamation  is  one 
over  which  state  has  complete  supervi- 
sion and  control.  State  v.  Twin  Falls- 
Salmon  River  Land  &  Water  Co.,  166 
P.  220,  30  Idaho,  41. 

Official  decisions  as  conclusive.— Un- 
der Carey  Act  Aug.  18,  1894,  {  4,  as 
amended  by  Act  June  11,  1896  (Comp. 
St.  1916,  I  4686),  and  Act  March  3, 
1901,  §  3  (Comp.  St.  1916,  i  4687),  and 
Rev.  Codes  Idaho,  §  1613  et  seq.,  ap- 
plicable thereto,  authorizing  officers  of 
government  and  of  state  to  pass  on 
matters  Mating  to  reclamation  project, 
their  decision  is  (Conclusive,  in  absence 
of  fraud.  State  v.  Twin  Falls- Salmon 
River  Land  &  Water  Co.,  166  P.  220, 
30  Idaho,  41. 

Contracts  in  oariYlng  out  act  in  gon- 
erali^-A  contract  between  the  state  and 
the  transferee  of  an  insolvent  corpora- 
tion which  had  contracted  with  the 
state  under  Carey  Act  Aug.  18,  1894, 
S  4,  as  amended  by  Act  June  11,  1896 
(Comp.  St.  1916,  I  4686),  held  to  be  a 
construction  contract  only,  though  it 
contained  provisions  other  than  those 
contained  in  Rev.  Codes  Idaho,  §  1621. 
Sanve  v.  Title  Guaranty  &  Surety  Co, 
of  Scranton,  Pa.  (Idaho)  158  P.  112. 

A  contract  entered  into  between  the 
state  and  the  transferee  of  the  interest 
of  an  insolvent  company  which  had  made 
a  Carey  Act  construction  contract,  held 
to  bind  such  transferee  to  carry  out 
all  contracts  for  water  rights  sold  and 
contracted  to  be  furnished  by  the  in- 
solvent company,  on  the  terms  agreed 
to  by  such  company.    Id. 

Under  a  Carey  Act  contract  between 
the   state   and  the   transferee   of  the 


right  of  an  insolvent  company  which 
had  made  a  prior  contract,  held,  that  it 
was  not  intended  that  locators  under 
Contract  with  the  insolvent  company 
should  stand  in  any  different  position 
from  that  of  subsequent  locators  as  re- 
gards damages  sustained  from  failure 
to  complete  the  contract    Id. 

Under  Rev.  Codes,  Idaho,  S  1623, 
held,  that  on  the  continued  failure  of 
a  construction  company  to  complete  ir- 
rigation works  pursuant  to  Carey  Act, 
the  state  land  board  should  advertise 
and  accept  proposals  .for  completion  of 
the  work  and  selling  the  partially  com- 
pleted works,  and  applying  the  money 
*  received  therefrom  as  provided  by  law. 
Id. 

Under  terms  of  state  contract  with 
construction  company  engaged  in  recla- 
mation project  under  Carey  Act  Aug, 
18,  1894,  I  4,  as  amended  by  Act  June 
11,  1896  (Comp.  St.  1916,  §  4686),  and 
Act  March  S,  1901,  §  3  (Comp.  St. 
1916,  §  4687),  held,  that  company  could 
not  sell  water  rights  for  more  than  its 
water  supply  could  reclaim.  State  v. 
Twin  Falls-Salmon  River  Land  &  Wa- 
ter Co.,  166  P.  220,  30  Idaho,  41.      * 

In  carrying  out  Carey  Act  Aug.  18, 
1894,  I  4,  as  amended  by  Act  June  11, 
1896  (Comp.  St.  1916,  S  4686),  and  Act 
March  3,  1901,  §  3  (Comp.  St.  1916,  § 
4687),  and  Rev.  Codes,  S  1613  et  seq., 
applicable  thereto,  there  are  contracts 
between  government  and  state,  between 
state  and  construction  company,  and 
between  construction  company  and  set- 
tlers.   Id. 

Under  Carey  Act  Aug.  18,  1894,  |  4, 
as  amended  by  Act  June  11,  1896 
(Comp.  St.  1916,  §  4686),  and  Act 
March  3,  1901,  §  3  (Comp.  St.  1916,  § 
4687),  and  Rev.  Codes  Idaho,  1 1613  et 
seq.,  proper  government  and  state  offi- 
cers must  determine,  before  state's  con- 
tract with  construction  company,  suf- 
ficiency of  water  supply,  character  of 
irrigation  system,  and  price  to  be 
charged  settlers.    Id. 

After  contract  between  United  States 
and  state  segregating  lands  under  Car- 
ey Act  of  August  18,  1894,  as  amend- 
ed by  Act  Cong.  June  11,  1896,  c.  420 
(Comp.  St.  1916,  §  4686),  such  lands  are 
reserved  from  sale  by  United  States, 
and  are  not  public  lands,  within  Act 
Cong.  March  3,  1876,  c.  152  (Comp. 
St.  1916,  |§  4921-4926),  granting  rail- 
road rights  of  way,  and  are  not  sub- 
ject to  location  thereunder.  Oregon 
Short  Line  R.  Co.  v.  Williams,  168  P. 
14,  30  Idaho,  715. 

A  written  contract  executed  in  Penn- 
sylvania held  unenforceable  where  the 
real  consideration  was  that  one  con- 
tracting party  should  withdraw  his  com- 
petitive proposal  to  perform  labor  in 
the  reclamation  of  land  under  Act 
Cong.  Aug.  18,  1894,  Act  Cong.  June 
11,  1896  (Comp.  St.  1916,  f  4686),  and 
Act  Cong.  March  3,  1901  (Comp.  St 
1916,  S  4687),  accepted  by  Rev.  Codes 
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Idaho,  §§  1618-1034.  Eahn  v.  Buhl, 
98  A.  977,  251  Pa.  348. 

Construction  bonds^-Under  Rey. 
Codes  Idaho,  §  1621,  held,  that  all  set- 
tlers on  the  Big  Lost  River  project 
were  entitled  to  the  protection  of  a 
Carey  Act  construction  bond;  the  en- 
tire amount  being  intended  to  guaran- 
tee completion  of  the  project.  Sauve 
V.  Title  Guaranty  &  Surety  Co.  of 
Scranton,  Pa.  (Idaho)  158  P.  112. 

The  obligor  on  a  bond  guaranteeing 
the  performance  of  a  Carey  Act  con- 
struction contract  may  insist  that  the 
remedy  provided  by  Rev.  Codes  Idaho, 
I  1623,  be  followed;  such  remedy  be- 
ing exclusive.    Id. 

A  bond  given  on  the  execution  of  a 
construction  contract  under  Carey  Act 
Aug.  18,  1894,  §  4,  as  amended  by  Act 
June  11,  1896  (Comp.  St.  1916,  |  4686), 
held  to  be  a  construction  bond  only, 
conditioned  for  the  fulfillment  of  the 
contract  with  the  state  according  to 
the  plans  and  specifications  thereof.    Id. 

A  Carey  Act  construction  bond  could 
not  be  resorted  to'  to  reimburse  indi- 
vidual locators  for  damages  by  failure 
to  complete  the  work,  but  must  be  re- 
sorted to  by  the  state  for  the  benefit  of 
all  locators  on  the  project.    Id. 

Sale  of  school  lands  within  recla- 
mation proJect.»Wbere  state  after  de- 
termination that  there  was  insufficient 
water  for  reclamation  project  under 
Carey  Act  Aug.  18,  1894,  §  4,  as 
amended  by  Act  June  11,  1896  (Comp. 
St.  1916,  {  4686),  and  Act  March  3, 
1901,  §  3  (Comp.  St.  1916,  §  4687),  and 
Rev.  Codes  Idaho,  {  1613  et  seq.,  sold 
school  lands  within  project  it  was  es- 
topped to  require  construction  company 
to  sell  purchaser  water  right.  State 
V.  Twin  Falls 'Salmon  River  Land  & 
Water  Co..  166  P.  220,  30  Idaho,  41. 

Where  state  selling  school  lands  with- 
,  in  reclamation  project  under  Carey  Act 
Aug.  18,  1894,  §  4,  as  amended  by  Act 
June  11,  1896  (Comp.  St.  1916,  §  4686), 
and  Act  March  3,  1901,  §  3  (Comp.  St. 
1916,  §  4687),  and  Rev.  Codes,  §  1613 
et  seq.,  and  its  purchaser  then  knew 
that  water  supply  was  insufficient  for 
project,  state  was  not  entitled  to  pri- 
ority for  water  for  land  so  sold.    Id. 

Assessment  of  costs  of  reclamation^— 

Under  Carey  Act  Aug.  18,  1894,  §  4, 
as  amended  by  Act  June  11,  1896 
(Comp.  St.  1916,  S  4680),  and  Act 
March  3,  1901,  §  3  (Comp.  St,  1916.  f 
4687),  and  Rev.  Codes  Idaho,  §  1613 
et  seq.,  applicable  thereto,  general  plap 
is  that  costs  of  reclamation  be  assess- 
ed by  state  board  of  land  commission- 
ers as  benefit  against  land,  to  be  paid 
by  settler.  State  v.  Twin  Falls- Sal- 
mon River  Land  &  Water  Co.,  166  P. 
220.  30  Idaho,  41. 

Patent  to  state.— Whether  a  state  has 
actually  furnished  an  ample  supply  of 
water  for  the  reclamation  of  land  seg- 
regated under  the  Carey  Act  to  entitle 
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it  to  a  patent  held  a  question  of  fact 
to  be  determined  by  the  Land  Depart- 
ment. Twin  Falls  Salmon  River  Land 
&  Water  Co.  v.  Caldwell,  242  F.  177, 
155  C.  C.  A.  17,  modifying  decree 
Same  v.  Twin  Falls  County  (IX.  C.) 
231  F.  769.      - 

Rights  of  settiers  !■  generaUThe 
rights  of  settlers  on  land  in  Idaho  with- 
in an  irrigation  project  created  under 
the  Carey  Act  considered  and  deter- 
mined. Twin  Falls  Salmon  River  Land 
&  Water  Co.  v.  Caldwell,  242  P.  177, 
155  C.  C.  A.  17,  modifying  decree  Same 
V.  Twin  Falls  County  (D.  C.)  231  F. 
769. 

Appropriation  of  water^^All  persons 
using  or  contracting  for  the  use  of  wa- 
ter for  irrigation  purposes  in  Idaho  un- 
der the  Carey  Act  do  so  subject  to  the 
provisions  of  such  act  and  of  the  laws 
and  contracts,  of  the  state  for  carrying 
it  into  effect.  Twin  Falls  Salmon  Riv- 
er Land  &  Water  Co.  v.  CaldweU,  242 
F.  177,  155  O.  C.  Au  17.  modifying  de- 
cree Same  v.  Twin  Falls  County  (D. 
C.)  231  F.  769. 

Appropriation  of  water  from  public 
stream,  under  Carey  Act,  may  be  ini- 
tiated by  notice  on  actual  diversion 
from  stream.  Vineyard  Land  &  Stock 
Co.  V.  Twin  Falls  Salmon  River  Land  k 
Water  Co.,  245  F.  9,  157  C.  C.  A  305. 

Appropiiator  can  claim  no  more  than 
is  necessary  for  purpose  of  appropria- 
tion, and  when  he  has  that  he  cannot 
prevent  others  from  using  surplus.   Id. 

In  project,  under  Carev  Act  of  Con- 
gress, to  impound  all  wa^rs  of  Salmon 
river  in  Idaho,  plaintiffs  had  10  years 
within  which  to  make  diversion  and 
proof  thereof  for  beneficial  use,  in  view 
of  Laws  Idaho  1915,  c.  94.    Id. 

Want  of  diligence  in  constructing 
high  line  ditch  and  applicatiou  of  water 
to  beneficial  use,  held  to  deprive  de« 
fendant  of  its  initiatory  rights  in  so 
far  as  affecting  plaintiffs*  appropria- 
tions.   Id. 

Whether  appropriator  of  water  from 
public  stream  has  used  due  diligence  to 
utilize  water  for  beneficial  use  must  be 
determined  upon  facts  of  particular 
case.    Id. 

After  initiating  appropriation,  appro- 
priator must  use  due  diligence  in  ap- 
plying water  to  beneficial  use  or  he  will 
be  deemed  to  have  abandoned  rights. 
Id. 

In  appropriation  of  water  from 
stream  by  notice,  notice  would  indicate 
amount  of  intended  appropriation,  while 
in  appropriation  by  diversion  ditch 
would  indicate  appropria tor's  thought 
as  to  amount.    Id. 

Ordinarily  one  having  obtained  right 
to  use  given  quantity  of  water  from 
stream  may  change  place  or  oharacter 
of  its  use  and  point  of  diversion.   M. 

Defendants  would  be  precluded  by 
prior  appropriations  of  water  from 
stream  by  plaintiffs'  predecessors  ade- 
quately established  by  evidence.    Vine- 
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yard  Land  &  Stock  Co.  v.  Twin  Falls 
Oakley  Land  &  Water  Co.,  245  F.  30, 
157  C.  C.  A.  326. 

Whoever  is  first  in  time  is  entitled  to 
sufficient  water  from  public  stream  for 
his  reasonable  needs.    Id. 

Where  no  complaint  was  made  that 
others  than  defendants  were  attempting 
to  interfere  ^ith  plaintiffs*  water  rights, 
appropriated  under  Carey  Act  and 
within  the  court's  jurisdiction,  there 
was  no  defect  of  parties  defendant.    Id. 

Under  Carey  Act  Aug.  18, 1894,  $  4,  as 
amended  by  Act  June  11,  1896  (Comp. 
St.  1916,  §  4686).  and  Act  March  3, 
1901,  §  3  (Comp.  St.  §  1916,  §  4687), 
and  Rev.  Codes  Idaho,  §  1613  et  seq., 
construction  company  might  appropri- 
ate water  for  transfer  to  settlers  with- 
in project  for  their  own  use,  it  being 
only  trustee  in  the  appropriation  of  the 
water.  State  v.  Twin  Falls-Salmon 
River  Land  &  Water  Co.,  166  P.  220, 
30  Idaho,  41. 

State  taxatioHw^Under  Laws  Idaho 
1899,  p.  221,  as  amended  by  Laws  Ida- 
ho 1913,  p.  173,  an  irrigation  system 
constructed  under  this  section  is  exempt 
from  taxation  both  as  to  the  sold  and 
unsold  water  rights.  Twin  Falls  Sal- 
mon River  Land  &  Water  Co.  v.  Twin 
Falls  County  (D.  C.)  231  F.  769. 

Jurisdiction  of  eourtSd— United  States 
District  Court  of  Idaho,  in  proceeding 
in  personam,  had  power  to  impose  up- 
on defendant  obligation  of  installing 
measuring  devices  in  Nevada,  and  pro- 
vide that  plaintiffs  should  have  right  of 
inspection.  Vineyard  Land  &  Stock 
Co.  V.  Twin  Falls  Salmon  River  Land 
&  Water  Co.,  245  F.  9,  157  G.  C.  A. 
305. 

United  States  District  Court  of  Ida- 
ho had  power  in  proceeding  in  person- 
am to  restrict  defendant's  use  of  water 
to  circumscribed  locality  in  Nevada.    Id. 

Mandamus  to  compel  allowaneo  of 
entry  on  landd— Mandamus  will  lie  to 
compel  state  board  of  land  commission- 
ers to  allow  entry  on  land  of  a  Carey 
Act  (Comp.  St.  1916,  §§  4685,  4686) 
segregation  by  person  qualified  under 
Rev.  Codes  Idaho,  §  1626,  and  who  has 
complied  with  conditions  precedent  to 
a  right  to  make  entry.  Furbee  v.  Al- 
exander (Idaho)  176  P.  97. 

After  state  board  of  land  commis- 
sioners has  opened  to  entry  land  of  a 
Carey  Act  (Comp.  St  1916,  |§  4685, 
4686)  segregation,  and  published  its  no- 
tice to  that  effect  according  to  Rev. 
Codes  Idaho,  §  1625,  it  has  no  discre- 
tion to  refuse  an  entry  by  one  possess- 
ing qualifications  under  section  1626, 
and  who  has  complied  with  conditions 
precedent  to  right  to  make  entry.     Id. 

Lien  on  land  and  water  rlght^^While 
Rem.  Code  Wash.  1915,  §  6721,  provid- 
ing for  reclamation  of  arid  lands  under 
the  Carey  Act  is  limited  in  its  scope  to 
water  right  under  that  act,  and  does 
not    apply    generally,    irrespective    of 


statute,  parties  may  contract  that  a 
water  right  for  irrigation  shall  be  sub- 
ject to  a  lien  in  favor  of  the  irrigation 
company  which  sold  the  right.  Fruit- 
land  Irr.  Co.  V.  Thayer,  160  P.  1048,  93 
Wash.  338. 

Contract  for  sale  of  water  right, 
which  expressly  charged  price  as  lien 
on  land  and  water  right,  in  favor  of  ir- 
rigation company  selling,  possessed  all 
elements  of  lien  created  by  contract  on 
specific  property,  enforceable  in  equity 
by  irrigation  company  against  landown- 
er for  any  default,  th<^ugh  it  lacked  es- 
sential elements  of  mortgage.    Id. 

In  irrigation  company's  action  against 
landowner  and  others  to  foreclose  lien 
created  by  landowner's  contract  to  pur- 
chase perpetual  water  right,  providing 
for  foreclosure  and  sale  of  land  and  wa- 
ter right  on  enforcement  of  lien,  a  sale 
under  the  decree  directing  sale  of  both 
land  and  right  would  pass  title  to  right, 
as  against  irrigation  company,  though 
it  never  tendered  or  brought  into  court 
a  deed  for  the  right.     Id. 

Suits  aa  to  water  right8.^That  plain- 
tiffs' surveys  and  estimates  were  made 
three  years  earlier  than  those  of  de- 
fendant renders  plaintiffs*  testimony  as 
to  amount  of  water  appropriated,  un- 
der Carey  Act,  more  reliable.  Vine- 
yard Land  &  Stock  Co.  v.  Twin  Falls 
Salmon  River  Land  &  Water  Co.,  245 
F.  9,  157  C.  C.  A.  305. 

In  suit  between  individuals,  held  they 
could  not  raise  controversy  as  to  use  of 
water  of  interstate  stream  in  another 
state  outside  of  jurisdiction  of  court. 
Id. 

Suit  to  determine  rights  to  waters  of 
stream  is  essentially  one  to  quiet  title 
to  real  property,  and  is  local  and  not 
transitory.    Id. 

In  suit  between  appropriators  of 
water  from  interstate  stream,  under 
Carey  Act,  evidence  held  suflBcient  to 
support  court's  estimate  that  5,500 
acres  comprise'd  all  lands  which  de- 
fendant had  under  irrigation  at  time 
of  plaintiffs*   appropriation.    Id. 

In  suit  to  determine  rights  to  wa- 
ters of  interstate  stream,  appropriated 
under  Carey  Act,  evidence  held  suf- 
ficient to  establish  older  rights  in 
plaintiffs.  Vineyard  Land  &  Stock  Co. 
V.  Twin  Falls  Oakley  Land  &  Water 
Co.,  245  F.  30,  157  C.  C.  A.  326. 

In  suit  between  defendant  stock 
company  and  plaintiff,  who  had  entered 
upon  project  under  Carey  Act  of  Con- 
gress for  impounding  waters,  award  to 
plaintiff  of  2%.  acre-feet  per  acre  of 
land  under  project  held  reasonable. 
Id. 

Suit  being  for  purpose  of  quieting 
plaintiffs'  water  rights  in  Idaho,  court 
was  without  jurisdiction  to  settle  water 
rights  in  Nevada.    Id' 

On  counterclaim  for  damages  from 
plaintiff's  diversion  of  water,  used  by 
defendants  to  irrigate  their  lands,  evi- 
dence   held    sufficient    to    support    the 
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findings   of   the   jury   that   defendants  Cited    without    deflilte    a^iplitHitloi, 

sustained  damages  in  the  sum  of  $266.       Emmett  Irr.  Diet  v.  Thompson    (C.  C. 
Cleary  v.  Daniels  (Uteh)  167  P.  825.  A.)  253  F.  316. 

§  4686.  (Act  June  11,  1896,  c.  420,  §  1.)     Liens  for  expenses  of 
reclamation. 

See  notes  under  section  4685,  ante. 
Nature  and  extent  of  lieUd^Where 
payment  of  irrigation  charge  becomes 
a  first  lien  on  the  land  for  which  the 
water  is  used,  independent  of  lien  fixed 
by  contract  for  initial  construction  of 
irrigation  works,  and  if  land  belongs  to 
state  or  federal  government,  charges 
become  a  lien  on  the  crops  grown 
thereon.  Adams  v.  Twin  Falls-Oakley 
Land  &  Water' Co.,  161  P.  322,  29 
Idaho,  357. 

Foreclosure     of     lleUi^-Remedy     of 
foreclosure    given    under    Rev.    Codes 


Idaho,  §  1629,  to  give  eCtect  to  lieoa 
reserved  under  this  section  and  Rev. 
Codes  Idaho,  §  3288,  is  exclusive. 
Adams  v.  Twin  Falls-Oakley  Lcuid  & 
Water  Co.,  161  P.  322,  29  Idaho,  357. 
Under  this  section  and  Rev.  Codes 
Idaho,  §  3288,  first  liens  for  constrac- 
tion  of  irrigation  works  are  created 
on  land  and  water  right  to  insure  re- 
turn of  initial  cost,  and  such  lien  may, 
under  Rev.  Codes,  |  1629,  be  foreclos- 
ed on  default  of  settler  in  payment  of 
installments  of  principal  and  interest. 
Id. 


§  4687.  (Act  March  3,  1901,  c.  853,  §  3.)     Time  limit  for  reclama- 
tion; restoration  to  public  domain. 

See  notes  under  section  4685,  ante. 

§  4694a.  (Act  Feb.  26,  1917,  c.  124.)  Extension  of  time  of  segre- 
gation in  Oregon  Carey  Act  segregation  lists. 
The  Secretary  of  the  Interior  is  hereby  authorized,  within  his 
discretion,  to  extend  for  a  period  of  not  exceeding  ten  years  the 
time  of  segregation  in  the  Oregon  Carey  Act  segregation  lists  num- 
bered six  and  nineteen,  the  two  areas  comprising  one  hundred  and 
forty  thousand  seven  hundred  and  fourteen  acres,  in  the  aggregate, 
approximately  eighty-six  thousand  acres  of  which  are  irrigable, 
same  being  situated  in  Crook  County,  Oregon :  Provided,  That  the 
Secretary  of  the  Interior  is  further  authorized  to  grant  to  the  State 
of  Oregon  a  similar  extension  of  ten  years  for  the  reclamation  of 
said  lands  in  addition  to  the  time  allotted  under  existing  rules,  reg- 
ulations, contracts,  and  laws.    (39  Stat.  942.) 

This  was  an  act  entitled  "An  act  providing  for  the  extension  of  tim®  ^o' 
the  reclamation  of  certain  lands  in  the  State  of  Oregon  under  the  Carey  Act," 
cited  above. 

§  4694aa.  (Act  March  3,  1919,  c.  114.)  Extension  of  time  of  segre- 
gation in  Oregon  Carey  Act  segregation  lists. 
The  Secretary  of*  the  Interior  is  hereby  authorized,  within  his 
discretion,  to  continue  to  not  beyond  January  twelfth,  nineteen 
hundred  and  twenty-nine,  the  segregation  of  the  lands  embraced 
in  approved  Oregon  segregation  list  numbered  thirteen,  under  the 
Carey  Act.    (40  Stat.  1322.) 

This  section  is  an  act  entitled  "An  act  providing  for  the  extension  of  time 
for  the  reclamation  of  certain  lands  in  the  State  of  Oregon  under  the  Carey 
Act,"  cited  above. 
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RECLAMATION  OP  ARID  LANDS  BY  THE  UNTILED  STATES 

§  4700.  (Act  June  17,  1902,  c.  1093,  §  1.)     Reclamation  fund;, de- 
ficiency in  fund  for  support  of  agricultural  colleges. 

Cited    without    definite    applioatiaii, 

Eastern  Oregon  Land  Co.  y.  Deschutes 
R.  Co.  (C.  C.  A.)  246  F.  400. 

§  4701.  (Act  June  17,  1902,  c  1093,  §  2.)     Surveys  for  and  location 
and  construction  of  irrigation  works. 

Cited    without    definite    application. 

Eastern  Oregon  Land  Co.  v.  Deschutes 
B.  Co.  (0.  C.  A.)  246  F.  400. 
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§  4702.  (Act  June  17,  1902,  c.  1093,  §  3.)     Withdrawal  of  lands; 
homestead  law$. 

The  Secretary  of  the  Interior  is  authorized  to  exchange  with  the  state  of 
Montana  for  certain  described  lands  not  to  exceed  an  equal  amount  of  va- 
cant, surveyed,  unreserved,  unoccupied,  nonmineral  public  lands,  the  lands 
eo  acquired  foy  the  United  States  to  be  reserved  for  the  use  of  the  United 
States  Reclamation  Service,  by  Act  Feb.  28,  1919,  c  74,  40  Stat.  1205. 

Notes  of  Deoiaions 


Effect  of  withdrawal  and  restora- 
tfon  to  entry^Under  Act  May  14, 1880, 
c.  89  (Gomp.  St  1916,  §§  453(M538), 
where  contest  was  entertained  while 
land  was  withdrawn  from  entry  under 
Reclamation  Act  June  17,  1902,  c. 
1093,  successful  contestant  held  prop- 
erly permitted  to  enter  the  land  with- 
in 30  days  after  its  restoration  to 
entry.  Edwards  y.  Bodkin  (D.  C.)  241 
F.  931. 

Abandonment  of  withdrawn  lands.— 

Failure    of   entryman    on    arid    lands, 
withdrawn  under  this  section  as  sus- 


ceptible of  irrigation,  to  continuously 
reside  upon  or  cultivate  land  which, 
though  later  .withdrawn  for  irrigation 
works,  was  finally  released  during  time 
when  no  recIanHition  project  had  been 
devised  or  installed,  cannot  he  deemed 
an  abandonment,  in  view  of  Act  June 
27,  1906,  i  5  (Comp.  St.  1916,  {  4724). 
Edwards  v.  Bodkin,  249  F.  562,  161  G. 
O.  A.  488. 

Cited    without    definite    applloatlon, 

Eastern  Oregon  Land  Co.  v.  Deschutes 
R.  Co.  (C.  0.  A.)  246  F.  400.  ' 
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Suspension  of  eontractw— Under  con- 
tract between  plaintiff  and  the  govern- 
ment  reclamation  service  for  construc- 
tion of  a  division  dam  and  hoadwork, 
held  that,  where  work  was  not  com- 
pleted within  contract  period  as  ex- 
tended, deduction  of  stipulated  per 
diem  from  monthly  amount  earned  as 
liquidated  damage  was  authorized,  and, 
where  plaintiff  declined  to  complete 
work  because  of  such  deductions,  sus- 
pension of  the  contract  by  the  Secre- 
tary of  the  Interior  was  proper.  S. 
R.  H.  Robinson  &  Son  Contracting  Co. 
V.  U.  S.,  53  Ct.  CI.  586. 

Where  the  contract  is  properly  sus- 
pended but  the  government  materially 
departs  from  the  contract  terms  in 
taking  over  and  completing  the  work, 
the  contractor  is  entitled  to  recover 
the  value  of  his  plant  and  equipment 
at  the  time  it  was  seized;  and  the  gov- 
ernment is  not  entitled  to  recover  on 
a  counterclaim  for  the  excess  of  cost 
to  complete  over  the  contract  price. 
Pacific  Coast  Const.  Co.  v.  U.  S.,  53 
Ct.  CI.  582. 

Where  a  contractor  refuses  to  pro- 
ceed with  the  work  and  the  engineer 
in  charge  telegraphs  his  superior  that 
fact  and  requests  authority  to  sus- 
pend the  contract  in  case  the  contrac- 
tor should  not  conclude  to  go  on  with 
the  work,  and  the  Director  of  the  Rec- 
lamation Service  in  communicating 
that  telegram  to  the  Secretary  of  the 
Interior,  recommends  that  the  author- 
ity be  granted  in  order  that  the  en- 
gineer may  act  promptly,  as  indicated 
in  the  telegram,  and  the  Secretary  of 
the  Interior  grants  authority  as  rec- 
ommended, and  after  such  suspension 
approves  it,  such  suspension  must  be 
regarded  as  the  act  of  the  Secre- 
tary.    Id. 


Govornment'^  liability  for  damages 
or  dolays^-The  government  is  respon- 
sible in  damages  for  delaying  a  con- 
tractor's work  under  contract  to  con- 
struct a  dam  for  the  United  States 
Reclamation  Service,  and  for  noncom- 
pliance with  provisions  respecting  the 
prompt  delivery  of  materials  undertak- 
en to  be  furnished  by  it.  United  States 
Fidelity  &  Guaranty  Co.  ▼.  U.  S.,  63 
Ct.  CL  561. 

The  government  is  not  liable  ex  con- 
tractu for  damages  or  delays  suffer- 
ed by  one  of  its  contractors  by  virtue 
of  the  actions  of  third  parties  merely 
because  the  latter  are  engaged  in  fur- 
nishing materials  for  the  government 
as  well  as  for  the  public  generally.    Id. 

Completion  of  contract  by  surety 
company.— Under  contract  between 
surety  company  and  plaintiff  for  com- 
pletion of  work  on  government  con- 
tract which  the  contractor  had  breach- 
ed, held,  that  compensation  should  be 
all  moneys  paid  out  by  government  on 
account  of  work  required,  in  addition 
to  defendant's  absolute  liability  for 
certain  sum.  Peters  v.  National  Surety 
Co.,  166  N.  W.  43,  167  Wis.  131,  re- 
hearing denied  166  N.  W.  1087,  167 
Wis.   131. 

Under  contract  between  plaintiff  and 
surety  company  for  the  completion  of 
a  government  contract,  held,  that  plain- 
tiff was  not  entitled  as  against  defend- 
ant to  receive  amount  of  penalties 
withhold  by  government  against  origi- 
nal contractor.    Id. 

Plaintiff  contracting  with  surety  com- 
pany to  complete  government  work  ob- 
tained by  surety  company,  in  absence 
of  express  provision,  held  not  preclud- 
ed from  action  on  contract  because  it 
had  not  discharged  certain  claims  of 
subcontractors   and  others.     Id. 
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In  action  on  contract  for  government  ment  for  materials  and  supplies  pnr- 

work,  where  defendant  surety  company  chased  after  suspension  of  original  con^ 

had  repudiated  any  obligation  to  be  ac-  '  tract.     Id. 

tive  agent  in  securing  certain  moneys  ^  Plaintiff  contracting  with  defendant 
from  government,  held,  that  it  was  in  surety  company  to  complete  s^orem- 
no  position  under  its  contract  with  ment  contract,  on  which  surety-'a  prin- 
plaintiff  to  insist  that  plaintiff  obtain  cipal  had  defaulted,  held  entitlecK  to  re- 
engineer's  certificate  as  condition  pre-  cover  net  cost  of  property  to  be  fur- 
cedent  to  paynrent.    Id.  nished  by  defendant,  and  which  plaintifF 

Plaintiffs  contracting  with  defendant  had  purchased  from  third  party.     Id. 
surety   company    to    complete   govern- 
ment contract,  after  default  of  prin-  Cited    wlttioat    deflnlte    applicatfoii, 
cipal,  held,  under  the  findings,  entitled  Eastern  Oregon  Land  Go.  v.  De achates 
to  recover  amount  deducted  by  govern-  E.  Co.  (O.  C.  A-)  246  F.  400. 

§  4704.  (Act  Jxine  17,  1902,  c.  1093,  §  5.)  Requirements  of  entry- 
men  ;  sale  of  water  rights. 

Cited    without    definite    applloatlen, 

Eastern  Oregon  liand  Co.  v.  Deschutes 
R.  Co.  (C.  0.  A.)  246  F.  400.^ 

§  4704a.  (Act  Aug.  10,  1917,  c.  52,  §  11.)  Residence  on  private 
lands  or  within  neighborhood  to  secure  water  for  irrigation. 
The  Secretary  of  the  Interior  is  hereby  authorized,  in  his  discre- 
tion, to  suspend  during  the  continuance  of  this  Act  that  provision 
of  the  Act  known  as  the  "Reclamation  Act"  requiring  residence  up- 
on lands  in  private  ownership  or  within  the  neighborhood  for  se- 
curing water  for  the  irrigation  of  the  same,  and  he  is  authorized  to 
permit  the  use  of  available  water  thereon  upon  such  temis  and  con- 
ditions as  he  may  deem  proper.     (40  Stat.  276.) 

This  was  section  11  of  an  act  entitled  "An  act  to  provide  further  for  the 
national  security  and  defense  by  stimulating  agriculture  and  facilitating  the 
distribution  of  agricultural  products,"  cited  above. 

§  4705.  (Act  June  17,  1902,  c.  1093,  §  6.)  Use  of  reclamation  fund 
for  reservoirs  and  irrigation  works;  transfer  of  management 
to  landowners. 

Authority  of  Secretary  of  Interior^—  fore  the  payment  by  such  water  users 

The   Secretary  of  the   Interior  is  not  for    water    rights    are    made    for   the 

authorized  by  Jteclamation  Act  June  17,  major  portion  of  the  lands  irrigated  by 

1902,  to  turn  over  the  operation  and  such  works.    30  Op.  Atty.  Gen.  208. 

maintenance  of  completed  reclamation  Cited    without    definite    appilcatios, 

projects,  in  whole  or  in  part,  or  to  any  Eastern  Oregon  Land  Ck>.  v.  Deschutes 

extent,  to  water  users'  associations  l)e-  R.  Go.  (O.  C.  A.)  246  F.  400. 

§  4706.  (Act  Jime  17,  1902,  c.  1093,  §  7.)  Acquisition  of  rights  or 
property;    condemnation  proceedings. 

Cited    without    definite    appiicatioit, 

Eastern  Oregon  Land  Co.  v.  Deschutes 
R.  Co.  (C.  C.  A.)  246  F.  400. 

§  4707.  (Act  June  17,  1902,  c.  1093,  §  8.)  Irrigation  laws  of  States 
and  Territories;  rights  to  waters  of  interstate  streams;  use 
of  water  acquired. 

Appropriation   of  waters.— The   gov-  than  80  cubic  feet  per  second  from 

ernment,    like    an   individual,    can    ap-  stream,    evidence    held'  insufficient  to 

propriate    only   so   much   water   as   it  sustain  defendant's  contention  that  its 

applies  to  beneficial  uses,  and  can  only  officers  and  stockholders  did  not  nnder- 

restrain  a  diversion  which  operates  to  stand  terms  of  contract  and  executed  it 

its  prejudice.    U.  S.  v.  West  Side  Ir-  through   mistake.    West  Side  Irr.  Co. 

rigating  Co.  (D.  C.)  230  F.  284.  v.  U.  S.,  246  F.  212,  158  C.  C.  A.  372, 

affirming   decree   U.   S.  v.   West  Side 

Agreement   with   irrigation   company  Irr.  Co.  (D.  C.)  230  F.  284. 

iimittng    cialm    to    water.— In    suit    by  Complaint  by  United  States,  seekins 

United  States  to  enforce  terms  of  con«  to  restrain  defendant  from  appropriat- 

tract  entered  into  by  defendant,  which  ing    greater    quantity    of    water  from 

provided  that  it  should  not  divert  more  stream  than  amount  specified  in  coh- 
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tract  with  Beclamation  Serrice,  held 
to  state  cause  of  action.    Id. 

United  States,  by  construction  of 
reservoirs,  etc..  under  Reclamation 
Act  June  17,  1902,*  and  having  become 
appropriator  of  water,  held  to  have 
sufficient  interest  to  maintain  suit  to 
restrain  defendant  from  diverting  wa- 
ter in  excess  of  amount  agreed  up- 
on.   Id. 

Contract  executed  by  defendant,  stat- 
ing amount  of  water  which  it  appropri- 
ated from  stream,  held  enforceable  by 
United  States,  it  having  constructed 
reclamation  works  on  faith  of  such 
contract.    Id. 

Where  defendant  mutual  irrigation 
company  executed  contract  with  gov- 
ernment, limiting  its  appropriation  of 
water,  and  government  proceeded  with 
reclamation  project  based  on  such  con- 


tract, defendant  cannot  defeat  contract 
on  theory  that  it  should  not  be  con- 
strued as  abandonment  of  rights  of  its 
stockholders.    Id. 

Irrigation  company  and  its  stockhold- 
ers, by  silence  while  government  was 
proceeding  with  reclamation  project, 
held  estopped  to  deny  authority  of  of- 
ficers to  execute  agreement  limiting  its 
claim  to  water  from  a  river.  U.  S.  v. 
West  Side  Irrigating  Co.  (D.  C.)  230 
F.  284. 

Agreement  by  irrigation  company, 
limiting  its  claim  to  water  for  purpose 
of  inducing  reclamation  project,  held  to 
require  measurement  of  water  at  in- 
take of  its  canal,  and  not  at  points  of 
diversion  therefrom  by  landowners.    Id. 

Cited  without  definite  application, 
Eastern  Oregon  Land  Co.  v.  Deschutes 
a.  Co.  (C.  G.  A.)  246  F.  400. 


§  4708.  (Act  June  17,  1902,  c.  1093,  §  10,)     Execution  of  provisions 
of  act  and  regulations  therefor. 

tary  of  Interior  to  make  such  regula- 
tions as  may  be  necessary  and  proper 
to  carry  act  into  full  force  .and  effecc. 


Regnlationaw— Any  right  nnder  regu- 
lation 7  of  June  6,  1905,  issued  by 
Secretary  of  Interior,  which  success- 
ful contestant  of  homestead  entry  on 
land  withdrawn  as  susceptible  of  irri- 
gation might  have  had,  was  lost  by 
promulgation  of  regulation  6  of  Jan- 
uary 19,  1909,  as  land  before  termina- 
tion of  contest  or  entry  by  contestant 
was  withdrawn  for  irrigation  works. 
Edwards  v^  Bodkin,  249  F.  562,  161 
O.  C.  A.  488. 

While  this  section  authorizes  Secre- 


he  is  not  authorized  to  amend,  modif^r, 
or  change  Act  May  14,  1880,  §  2 
(section  4537,  ante),  fixing  rights  of 
a  successful  contestant,  who  has  se  • 
cured  cancellation  of  any  pre-emption, 
homestead,  or  timber  culture  entry.  Id. 

Cited    without    doAnlte    application, 

Eastern  Oregon  Land  Co.  v.  Deschutes 
R.  Co.   (C.  0.  A.)  246  F.  400. 


§  4703a.  (Act  Feb.  28,  1919,  c.  78.)  Leaves  of  absence  to  certain 
entrymen  upon  lands  withdrawn  for  irrigation  within  Castle 
Peak  project. 
Any  qualified  entryman  who  has  heretofore  made  bona  fide 
entry  upon  land  subsequently  withdrawn  under  the  provisions  of 
the  reclamation  Act  of  June  seventeenth,  nineteen  hundred  and  two 
(Thirty-second  Statutes,  page  three  hundred  and  eighty-eight),  for 
the  Castle  Peak  irrigation  project,  in  Utah,  upon  filing  an  applica- 
tion to  have  his  entry  made  subject  to  all  the  charges,  terms,  ♦con- 
ditions, provisions,  and  limitations  of  the  reclamation  Act,  to- 
gether with  a  satisfactory  showing  of  full  compliance  with  the 
homestead  laws  under  which  such  entry  was  made  to  the  date  of 
such  application,  may  be  granted  leave  of  absence  from  the  land 
until  the  Secretary  of  the  Interior  announces  the  availability  of  a 
water  supply  for  the  irrigation  of  the  land,  or  until  the  lands  em- 
braced in  his  entry  shall  be  restored  to  the  public  domain:  Pro- 
vided, That  the  period  of  actual  absence  under  this  Act  shall  not 
be  deducted  from  the  full  time  of  residence  required  by  law.  (40 
Stat.  1210.) 

This  section  is  an  act  entitled  "An  act  for  the  relief  of  entrymen  within 
the  Castle  Peak  irrigation  project,  in   Utah,"  cited  above. 

§  4709a.  (Act  July  1,  1918,  c.  113,  §  1.)  King  Hill  project,  Idaho. 
King  Hill  project,  Idaho:  *  *  Said  project  shall  be  subject 
to  the  reclamation  Act  of  June  seventeenth,  nineteen  hundred  and 
two,  and  all  Acts  amendatory  thereof  or  supplementary  thereto,  so 
far  as  applicable  and  consistent  with  contract  heretofore  made  be- 
tween the  United  States  and  King  Hill  irrigation  district:  Provid- 
ed further,  That  for  the  purposes  of  issuing  patent"  to  lands  re- 
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claimed,  the  reclamation  effected  by  the  operations  of  the  United 

States  Reclamation  Service  may  be  considered  by  the  Secretary  of 

the  Interior  as  equivalent  to  reclamation  effected  by  the  State  of 

Idaho,  under  the  Carey  Act  of  August  eighteenth,  eighteen  hundred 

and  ninety-four.     (40  Stat  674.) 

This  section  was  a  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1919,  cited  above. 

§  4712a.  (Act  June  12,  1917,  c.  27,  §  1.)  Advances  to  reclaination 
fund  from  Treasury;  repayment* 
The  Act  of  June  twenty-fifth,  nineteen  hundred  and  ten  (Thirty- 
sixth  Statutes,  page  eight  hundred  and  thirty-five),  is  amended  to 
provide  that  reimbursement  of  the  moneys  advanced  under  the  pro- 
visions of  that  Act  shall  be  made  by  transferring  annually  the  sum 
of  $1,000,000  from  the  reclamation  fund  to  the  general  funds  in  the 
Treasury,  beginning  July  first,  nineteen  hundred  and  twenty,  and 
continuing  until  full  reimbursement  has  been  made.    (40  Stat.  149.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

§  4713aa.  (Act  June  12,  1917,  c.  27,  §  1.)  Money  received  or  ^^ 
funded  in  connection  with  operations  credited  to  appropriation. 
All  moneys  heretofore  or  hereafter  refunded  or  received  in  con- 
nection with  operations  under  the  reclamation  law,  except  repay- 
ments of  construction  and  operation  and  maintenance  charges,  shall 
be  a  credit  to  the  appropriation  for  the  project  or  operation  from  or 
on  account  of  which  the  collection  is  made  and  shall  be  available  for 
expenditure  in  like  manner  as  if  said  sum  had  been  specifically  ap- 
propriated for  said  project  or  operation.     (40  Stat  149.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

§  4719.  (Act  April  16,  1906,  c.  1631,  §  5,  as  amended,  Act  Feb.  24, 

1911,  c.  155.)     Lease  of  surplus  water  power. 

Contract   as   viclating    atatute^^The  tenance  of  the  Salt  River  reclflmation 

contract     entered     into     between     the  project,  does  not  violate  the  provision 

United   States  and  the  Pacific  Gas  &  of  this   section   that  preference  shall 

Electric  Company,  in  connection  with  be    jj^ven   to   municipal   uses.  30  Op- 

the  construction,  operation  and  main-  Atty.  Gen.  197. 

§  4724.   (Act  June  27,  1906,  c.  3559,  §  5.)     Desert-land  entries  with- 
in exterior  limits  of  land  withdrawal  or  irrigation  project. 

Abandonment  of  land  |iy  entry  man.—  works,  was  finally  released  during  tim^ 

Failux;p  of  entryman  on  arid  lands,  with-  when  no  reclamation  project  had  been 

drawn  under  Comp.  St.  1916,  |  4702,  as  devised  or  installed,  cannot  be  deemed 

susceptible  of  irrigation,  to  continuous-  an  abandonment,  in  view  of  this  s^* 

ly  reside  upon  or  cultivate  land  which,  tion.     Edwards  v.  Bodkin,  249  F.  5o2, 

though  later  withdrawn  for  irrigation  161  G.  C.  A.  488. 

§  4728.  (Act  Aug.  9, 1912,  c.  278,  §  1,  as  amended.  Act  Feb.  15, 1917, 
c.  71.)  Patents  to  homestead  entrymen  witiiin  projects;  to^ 
water-right  certificates. 
Any  homestead  entryman  under  the  Act  of  June  seventeenth, 
nineteen  hundred  and  two,  known  as  the  reclamation  Act,  iricM" 
ing  entrymen  on  ceded  Indian  lands,  may,  at  any  time  after  having 
complied  with  the  provisions  of  law  applicable  to  such  lands  as  to 
residence,  reclamation  and  cultivation,  submit  proof  of  such  resi- 
dence, reclamation  and  cultivation,  which  proof,  if  found  reg^^*^ 
and  satisfactory,  shall  entitle  the  entryman  to  a  patent,  and  all  P^/"" 
chasers  of  water-right  certificates  on  reclamation  projects  shal|  ^ 
entitled  to  a  final  water-right  certificate  upon  proof  of  the  cultiva- 
tion and  reclamation  of  the  land  to  which  the  certificate  applies,  to 
the  extent  required  by  the  reclamation  Act  for  homestead  efitr}'- 
men :    Provided,  That  no  such  patent  or  final  water-right  certificate 
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shall  issue  until  after  the  pa3'ment  of  all  sums  due  the  United  States 
on  account  of  such  land  or  water-right  at  the  time  of  the  submis- 
sion of  proof  entitling  the  homestead  or  desert-land  entryman  to 
such  patent  or  the  purchaser  to  such  final  water-right  certificate. 
(37  Stat.  265.    39  Stat.  920.) 

Ab  originally  enacted  the  proTieo  to  this  section  read  as  follows:   "Provided, 
That  no  such  patent  or  certificate  shall  issue  until  all  sums  due  the  United 
States  on  account  of  such  land  or  water  right  at  the  time  of  issuance  of  pat- 
ent or  certificate  have  been  paid."    It  was  amended  by  Act  Feb.  15,  1917,  c. 
71,  cited  above,  to  read  as  set  forth  here. 

§  4738.  (Act  Feb.  21,  1911,  c.  141,  §  1.)  Contracts  for  excess  stor- 
age or  carrying  capacity,  vnth  irrigation  systems  under  Carey 
Act,  for  distribution  of  water  to  individual  users. 


Authority  of  Secretary  of  Interior.— 

TBe  Secretary  of  the  Interior  is  not 
authorized  by  Reclamation  Act  June  17, 
1902,  to  turn  over  the  operation  and 
maintenance  of  completed  reclamation 
projects,  in  whole  or  in  part,  or  to  any 


extent,  to  water  users'  associations 
before  the  payment  by  such  water  us- 
ers for  water  rights  are  made  for  the 
major  portion  of  the  lands  irrigated  by 
such  works.    30  0pp.  Atty.  Gen.  208. 


CHAPTER  SEVEN— SALE  AND  DISPOSAL  OF 

THE  PUBLIC  LANDS 

§  4756.  (R.  S.  §  2356.)     Credit  on  sales. 


Effect  of  "final  receiver'e  receipt."— 
A  "final  receiver's  receipt"  is  an  ac- 
knowledgment by  the  government  that 
it  has  received  full  payment  for  pub> 
lie  land,  that  it  holds  the  legal  title  in 
trust  for  the  entryman  and  will  in  due 


course  issue  to  him  a  patent,  but  it 
does  not  divest  the  government  of  title 
to,  or  the  Land  Department  of  juris- 
diction over,  the  land.  Bovey-Shute 
Lumber  Co.  v.  Erickson  (N.  D.)  170  N. 
W.  628. 


§  4765.  (Act  March  1,  1907,  c.  2286.)     Sale  for  cemetery  purposes. 

The  Secretary  of  the  Interior  is  authorized  to  sell  and  convey  to  the  White 
River  Cemetery  Company  a  ten  acre  tract  within  the  former  Rosebud  Indian 
Reservation  in  Mellette  County,  South  Dakota,  by  Act  March  3,  1919,  c.  110, 
40  Stat  1320. 


§4771.  (R.  S.  §  2362.)     Refund 

Action  for  repayment  of  price  of  can- 
celed coal  entry^-As  to  a  right  of  ac- 
tion under  this  section  and  Act  June 
16,  1880,  c.  244  (Comp.  St.  1916,  §§ 
4595-4598), •for  the  repayment  of  the 
price   of  a  canceled   coal  entry,   held^ 


of  purchase-money. 

that  the  statute  of  limitations  of  six 
years  is  jurisdictional  and  need  not  be 
pleaded.  Quinn  v.  U.  S.,  52  Ct.  CL  496. 
Cited  without  definite  application, 
Causey  v.  U.  S.,  36  S.  Ct  365,  60  L.  Ed. 
7U. 
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CHAPTER  EIGHT— RESERVATION  AND 

SALE  OF  TOWN-SITES  ON  THE 

PUBLIC  LANDS 

§  4784.  (R.  S.  §  2380.)     Town-sites  to  be  reservedj 


'Opening  .Indian  reservation  to  settle- 
men  tw— Where  the  statute  opening  an 
Indian  reservation  to  settlement  au- 
thorized the  Secretary  of  the  Interior 
to  reserve  land  for  town  sites,  and  the 
proclamation  issued  pursuant  thereto  in 

§  4791.  (R.  S.  §  2387.)     Entry  of 
cupants. 

4.  Town-site  entry  In  trusts— Evi- 
dence held  to  show  that  defendant,  as 
Nevada  town-site  trustee,  under  mis- 
take as  to  authority,  fixed  and  collected 
of  grantees  of  lots  greater  fees  for  at- 
torney obtaining  patent  than  statute 
authorized;  and  so,  as  to  excess,  is, 
under  Civ.  Code  Cal.  §  2224,  trustee, 
not  for  plaintiflf,  the  attorney,  but  for 
the  grantees,  who  but  for  the  mistake 
would  have  it.  Donovan  v.  Stevens 
(Cal.)  175  P.  400. 

Under  the  statute,  the  probate  judge 
was  a  trustee  for  those  who  were  ac« 
tually  occupying  the  laild  at  the  date  a 
town  site  was  entered,  and  the  lot  hold- 
ers could  claim  only  to  the  extent  of 
such  occupancy.  Eisenhart  v.  City  and 
County  of  Denver  (Colo.)  170  P.  1179, 
affirming  judgment  150  P.  739,  27 
Colo.  App.  470. 

Act  Jan.  15,  1891,  c.  73,  passed  for 
relief  of  inhabitants  of  Gallup,  N.  M., 
did  not  grant  to  probate  judge  of  Ber- 
nalillo county  a  certain  quarter  section, 
but  merely  authorized  his  entry  in  trust 
for  inhabitants  for  town-site  purposes, 
subject  to  general  town-site  law  (Rev. 
St.  §§  2387-2389  [Comp.  St.  1916,  §§ 
4791-4793]),  and  until  entry  was  made 
under  the  law  the  probate  judge  took 
no  title  to  land.  Dugan  y.  Montoya 
(N.  M.)  173  P.  118. 

II.  Occupant's  rights  as  against  rail- 
way grant.— Where  application  was 
made  by  probate  judge  of  Bernalillo 
county  under  Act  Jan.  15,  1891,  c.  73, 
to   enter  land  for  town-site   purposes, 


terms  applied  only  to  onreserFed  land, 
no  rights  on  a  tract  reserved  for  a  town 
site  can  be  acquired  by  a  homest:ead  ap- 
plication. Cooper  ▼.  U.  S.  (C»  O.  A) 
253  F.  360. 


town  authorities  in  trust  for  oc- 

and  officers  of  land  department  deter- 
mined that  title  to  railroad  right  of  vaj 
had  vested  in  road  and  passed  from 
United  States,  their  action  was  not 
subject  to  collateral  attack.  Dugsn  ▼. 
Montoya  (N.  M.)  173  P.  118. 

A  claimant  under  Code  N.  M.  1915,  | 
5516,  to  lots  in  a  town  site  which  em- 
brace a  part  of  a  railroad  right  of  way 
and  station  grounds,  is  not  entitled  to 
a  deed  from  the  probate  judge  includ- 
ing any  part  thereof.     Id. 

12.  Conveyances   by   beneficiaries  or 
oocu pants.— An  assignment  to  a   town- 
site  company  of  "the  within  contract 
and    the    premises   therein   described," 
indorsed  on  the  back  of  a  written  dec- 
laration made  by  such  company  to  the 
effect  that  it  held  a  certain  interest  in 
the  town  site  in  trust  for  the  assizor, 
held  to  constitute  a  conveyance  of  tbe 
interest  of  the  assignor;    the  declara- 
tion  of   trust   containing   a  particular 
reference    to    a    recorded    instroment 
Which  described  the  property  conveyed. 
Western  Town  Lot   Co.   ▼.  Pettigrew 
(S.  D.)  168  N.  W.  30. 

19.  Highways,  streets,  and  alleys^ 
Though  city  council  of  Socorro  was  not 
authorized  to  convey  away  its  streeta, 
etc.,  it  was  authorized  as  trustee,  un- 
der Territorial  Laws  1803,  c.  77,  to  de- 
termine a  claimant's  title  to  lands  ^i^^* 
in  grant  to  city,  and  whether  lands  w 
claimed  had  been  dedicated,  and  "^'i*^'^" 
er  city  or  claimant  was  entitled  to  co^' 
veyance  of  legal  titie.  City  of  S<^^^^ 
V.  Cook  (N.  M.)  173  P.  682. 


§  4792.  (R.  S.  §  2388.)     Same ;  when  to  be  made. 


Probate  judge's  authority^— Under 
this  section,  ptobate  judge  of  Berna- 
lillo county,  N.  M.,  was  -only  author- 
ized by  Act  Cong.  Jan.  15,  1891,  c.  73, 
to  enter  land  for  town-site  purposes, 
the  title  to  which  was  in  United  States 
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at  date  of  application,  it  being  f  ^f  .^y 

cers  of  land  department   to  j™*^**^,gre 
determine      whether   such   lands     ^   ^ 
subject  to   entry.     Dugan  ▼.  M"^^    ^ 
(N.  M.)  173  P.  118. 
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CHAPTER  NINE— SURVEY  OF  THE  PUBLIC 

.   LANDS 


§  4803.  (R.  S.  §  2395.)     Rules  of 

I.  MAKING  SURVEYS  AND    EF- 
FECT  THEREOF 

5.  Division  of  lands  Into  townsliips 
and  sections.— See  Santa  F6  Pacific  R. 
Co.  V.  Lane,  37  S.  Ct.  714,  244  U.  S. 
492,  61  L.  Ed.  1275. 

6.  Erroneous  or  defective  surveys 
and  correction  tliereofw— Where  through 
fraud  or  error  land  is  excluded  from 
a  survey  of  public  land  by  a  meander 
line,  the  Land  Department,  on  discov- 
ering the  mistake,  may  deal  with  the 
excluded  area,  cause  it  to  be  surveyed 
and  dispose  of  it.  Lee  Wilson  &  Co.  v. 
U.  S.,  38  S.  Ct.  21,  245  U.  S.  24,  62 
L.  Ed.  128,  affirming  decree  227  F.  827, 
142  C.  C.  A.  351,  which  affirmed  U.  S. 
V.  Lee  WUson  &  Co.  (D.  C.)  214  F. 
630. 

Power  to  survey  and  dispose  of  pub- 
lic land  erroneously  excluded  from  sur- 
vey by  drawing  of  meander  line  held 
not  barred  by  five-year  limitation  on 
vacation  or  annulment  of  patent  pre- 
scribed by  Act  March  3,  1891  (Comp. 
St.  1916,  §  5114).    Id. 

Where  township  is  only  5^^  miles 
wide  east  and  west,  whether  shortage 
is  in  east  or  west  tier  of  sections  is  to 
be  decided  on  the  evidence  in  each  par- 
ticular case.  Thomas  v.  Mettel  (S.  D.) 
168  N.  W.  651. 

In  an  action  to  quiet  title  to  S.  W. 
^  of  section  29,  claimed  by  defendant 
to  be  S.  E.  %  of  section  30,  township 
being  only  5%  miles  wide  east  and 
west,  evidence  held  to  sustain  finding 
that  it  was  the  S.  W.  %  of  section  29, 
and  that  shortage  was  in  section  30. 
Id. 

11.  Conclusiveness  and  effect  of  sur- 
veys^—Where  the  issue  in  ejectment 
was  whether  the  land  in  controversy 
constituted  part  of  a  particular  gov- 
ernment lot  when  the  lot  was  surveyed 
and  platted,  held,  that  the  official  sur- 
vey, including  the  government  plat  and 
field  notes,  must  control.  Lord  v.  Cur- 
ry (Fla.)  71  So.  21. 

12.  —  Change  or  correction  of  sur- 
vey after  disposal  of  lands.— Only  plain- 
tiff, to  whom  title  to  section  36  of  the 
original  survey  had  passed  before  Con- 
gress ordered  a  new  survey,  and  not  de- 
fendants, '  who  had  entered  section  33 
after  such  order,  could  question  the  lo- 
cation of  section  36  as  determined  by 
the  resurvey.  In  re  Scott  (Cal.)  156  P. 
872. 

14.  Collateral  attacic  on  surveys.— 
Where  survey  and  plat  were  approved 
by  the  General  Land  Office,  neither  can 
be  called  in  question  in  a  collateral  pro- 
reeding.  Sala  V.  Crane  (Idaho)  170 
P.  92. 


survey. 

Making*  correcting,  d)nd  approving 
of  surveys  of  public  lands  is  under  au- 
thority of  General  Land  Office  of  Unit- 
ed States,  and  its  decisions  are  not  sub- 
ject to  correction  by  courts  in  suits  be- 
tween individuals.  Leader  Realty  Co. 
V.  La^eview  Land  Co.  (La.)  76  So.  599. 

II.  PLATS   AND    FIELD    NOTES 

21.  Conclusiveness  and  effect  as  evi- 
denced—Field  notes  of  United  States 
surveys  of  public  lands  made  prior  to 
their  conveyance  to  state  or  to  private 
persons  will  control  in  ascertaining  lo- 
cations of  comers,  lines,  and  locations, 
even  though  monuments  established  by 
United  States  cannot  be  found.  T.  L. 
Wright  Lumber  Co.  v.  Ripley  County, 
192  S.  W.  996,  270  Mo.  121. 

It  will  be  presumed  that  government 
field  notes  are  correct.  Kohlmorgan  v. 
Roswell  Tp.,  Miner  County  (S.  D.)  169 
N.  W.  229. 

Where  government  field  notes  place 
a  quarter  comer  on  a  direct  line  be- 
tween section  comers,  it  will  require 
clear  and  satisfactory  proof  to  justify 
a  finding  that  the  corner  was  located 
other  than  on  such  line.    Id. 

Evidence  held  sufficient  to  show  that 
a  quarter  corner  placed  by  government 
field"  notes  on  a  direct  line  between  sec- 
tion corners  was  located  several  feet 
south  of  straight  line.    Id. 

In  action  to  restrain  opening  of  high- 
way, in  which  location  of  disputed 
boundary,  claimed  by  defendants  to  be 
on  a  straight  line  between  the  section 
comers,  depended  solely  upon  whether 
quarter  comer  as  established  by  govern- 
ment survey  hi|d  become  lost  or  oblit- 
erated, a  finding  that  original  govern- 
ment corner  had  merely  become  obliter- 
ated and  not  lost  held  warranted.    Id. 

Where  government  field  notes  place  a 
quarter  corner  upon  a  direct  line  be- 
tween section  corners,  it  will  be  pre- 
sumed that  the  quarter  corner,  as  ac- 
tually located,  was  on  such  line.    Id. 

Evidence  to  fix  a  section  or  quarter 
section  corner  at  a  point  on  the  ground 
materially  different  from  that  called 
for  by  the  field  notes,  in  view  of  pre- 
sumption of  law  as  to  its  true  location 
approximately  where  the  law  requires 
it  to  be,  must  be  clear  and  certain. 
Reed  v.  Firestack  (Wash.)  160  P.  292. 

In  action  to  establish  north  and  south 
boundary  lines  of  section  14  and  to  re- 
store lost  comers  of  United  States 
survey,  the  fact  that  the  location  of 
the  southwest  comer  of  section  14  had 
probably  been  relied  upon  by  owners  in 
vicinity  as  true  location  held  not  a  ds' 
terminimg  factor.    Id. 
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§  4804.  (R.  S.  §  2396.)     Boundaries  and  contents  of  public  lands^ 
how  ascertained. 


II.  BOUNDARY    LINES 

3.  Boundary  lines  actually  run  and 
marked  In  surveys  returned.F-Since) 
boundaries  of  land  were  originally  fix- 
ed by  government  survey,  it  is  presum- 
ed that  persons  bought  according  to 
such  survey.  Morley  v.  Murphy  (Iowa) 
162  N.  W.  63. 

III.  BOUNDARIES  OF  LANDS  BOR- 
DERING ON  WATERS 

'  7.  Meander  lines— Object  and  signifi- 
cance.—The  meander  of  a  body  of  water 
or  lake  in  a  survey  of  the  public  do- 
main excludes  its  area  therefrom,  and 
it  becomes  subject  to  the  riparian 
rights  of  the  abutting  owners  in  ac- 
cordance with  state  laws.  Lee  Wilson 
&  Co.  V.  U.  S.,  38  S.  Ct.  21,  245  U.  S. 


24  62  L.  Ed.  128,  affirming  decree  227 
F.  827,  142  C.  C.  A.  351,  which  affirmed 
U.  S.  i.  Lee  Wilson  &  Co.  (D.  C.)  214 
F.  630. 

A  patent  to  a  fractional  section  of 
land  does  not  necessarily  confer  ri- 
parian rights  because  of  the  presence 
of  meanders.  Lord  v.  Curry  (Fla.)  71 
So.  21. 

9.  Fraetloiial  aectlons  and  water, 
course  or  meander  line  as  boundary^ 

Under  the  United  States  survey,  as  ap- 
pearing in  field  notes,  held,  that  the 
Newell  grant  of  5.05  acres  borders  on 
Snake  river.  Northern  Pac.  Ry.  Co. 
V.  Hirzel,  161  P.  854,  29  Idaho,  43a 

Block  2  of  the  city  of  Lewiston,  held 
to  border  on  the  Snake  and  Clearwater 
rivers.    Id. 


§  4824a.  (Act  July  1,  1918,  c.  113,  §  1.)  Surveys  and  resurvcys; 
surveyors. 
For  surveys  and  resurveys  of  public  lands,  under  the  supervision 
of  the  Commissioner  of  the  General  Land  Office  and  direction  of 
the  Secretary  of  the  Interior,  $700,000 :  Provided,  That  in  expend- 
ing this  appropriation  preference  shall  be  given,  first,  in  favor  of 
surveying  townships  occupied  in  whole  or  in  part  by  actual  settlers 
and  of  lands  granted  to  the  States  by  the  Act  approved  February 
twenty-second,  eighteen  hundred  and  eighty-nine,  and  the  Acts  ap- 
proved July  third  and  July  tenth,  eighteen  hundred  and  ninety,  and 
to  survey  under  such  other  Acts  as  provide  for  land  grants  to  the 
several  States  and  Territories,  and  such  indemnity  lands  as  the  sev- 
eral States  and  Territories  may  be  entitled  to  in  lieu  of  lands  granted 
them  for  educational  and  other  purposes  which  may  have  been  sold 
or  included  in  some  reservation  or  otherwise  disposed  of,  except 
railroad  land  grants,  and  other  surveys  shall  include  lands  adapted 
to  agriculture  and  lands  deemed  advisable  to  survey  on  account  of 
availability  for  irrigation  or  dry  farming,  lands  subject  to  disposi- 
tion under  mineral  land  laws  where  survey  thereof  is  not  otherwise 
provided  for,  lines  of  reservations,  and  lands  within  boundaries  of 
forest  reservations.  The  surveys  and  resurveys  provided  for  in  this 
appropriation  to  be  made  by  such  competent  surveyors  as  the  Sec- 
retary of  the  Interior  may  select,  at  such  compensation,  not  exceed- 
ing $200  per  month  each,  as  he  may  prescribe,  except  in  Alaska, 
where  a  compensation  not  exceeding  $300  per  month  each  may  be 
allowed  such  surveyors,  except  that  the  Secretary  of  the  Interior 
may  appoint  not  to  exceed  one  supervisor  of  surveys,  whose  com- 
pensation shall  not  exceed  $300  per  month,  and  not  to  exceed  ten 
surveyors  who  may  he  employed  in  a  supervisory  capacity,  whose 
compensation  shall  not  exceed  $250  per  month  each,  and  such  per 
diem  in  lieu  of  subsistence,  not  exceeding  $3.50,  when  allowed  pur- 
suant to  section  thirteen  of  the  sundry  civil  appropriation  Act  ap- 
proved August  first,  nineteen  hundred  and  fourteen,  and  actual  nec- 
essary expenses  for  transportation,  including  necessary  sleeping-car 
fares,  said  per  diem  and  traveling  expenses  to  be  allowed  to  all 
surveyors  employed  hereunder  and  to  such  clerks  who  are  compe- 
tent surveyors  who  may  be  detailed  to  make  surveys,  resurveys,  or 
examinations  of  surveys  heretofore  made  and  reported  to  be  defec- 
tive or  fraudulent,  and  inspecting  mineral  deposits,  coal  fields,  and 
timber  districts,  and  for  making,  by  such  competent  surveyors,  frag- 
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mentary  surveys,  and  such  other  surveys  or  examinations  as  may 
be  required  for  identification  of  lands  for  purposes  of  evidence  in 
any  suit  or  proceeding  in  behalf  of  the  United  States:  Provided 
further,  That  the  sura  of  not  exceeding  ten  per  centum  of  the  amount 
hereby  appropriated  may  be  expended  by  the  Commissioner  of  the 
General  Land  Office,  with  the  approval  of  the  Secretary  of  the  In- 
terior, for  the  purchase  of  metal  or  other  equally  durable  monuments 
to  be  used  for  public-laijd  survey  corners  wherever  practicable: 
Provided  further.  That  not  to  exceed  $25,000  of  the  above  amount 
may  be  used  to  bring  up  the  arrears  of  office  work  in  surveyors  gen- 
eral's offices  upon  returns  of  surveys  filed  therein  prior  to  the  pas- 
sage of  this  Act :  Provided  further.  That  not  to  exceed  $10,000  of 
this  appropriation  may  be  expended  for  salaries  of  employees  of  the 
field  surveying  service  temporarily  detailed  .to  the  General  Land 
Office.    (40  Stat.  668.) 

This  section  was  a  part  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1919,  cited  above.  '    • 

§  4824b.  (Act  Sept.  21,  1918,  c.  175.)     Resurveys  or  retracements 
of  township  lines. 

Upon  the  application  of  the  owners  of  three-fourths  of  the  pri- 
vately owned  lands  in  any  township  covered  by  public-land  sur- 
veys, more  than  fifty  per  centum  of  the  area  of  which  townships  is 
privately  owned,  accompanied  by  a  deposit  with  the  United  States 
surveyor  general  for  the  proper  State,  or  if  there  be  no  surveyor 
general  of  such  State,  then  with  the  Commissioner  of  the  General 
Land  Office,  of  the  proportionate  estimated  cost,  inclusive  of  the 
necessary  work,  of  the  resurvey  or  retracement  of  all  the  privately 
owned  lands  in  said  township,  the  Commissioner  of  the  General 
Land  Office,  subject  to  the  supervisory  authority  of  the  Secretary 
of  the  Interior,  shall  be  authorized  in  his  discretion  to  cause  to  be 
made  a  resurvey  or  retracement  of  the  lines  of  said  township  and 
to  set  permanent  corners  and  monuments  in  accordance  with  the 
laws  and  regulations  governing  surveys  and  resurveys  of  public 
lands ;  that  the  sum  so  deposited  shall  be  held  by  the  surveyor  gen- 
eral or  commissioner  when  ex  officio  surveyor  general  an^  may  be 
expended  in  payment  of  the  cost  of  such  survey,  including  field- and 
office  work,  and  any  excess  over  the  cost  of  such  survey  and  the  ex- 
penses incident  thereto  shall  be  repaid  pro  rata  to  the  person  mak- 
ing said  deposits  or  their  legal  representatives ;  that  the  proportion- 
ate cost  of  the  field  and  office  work  for  the  resurvey  or  retracement 
of  any  public  lands  in  such  township  shall  be  paid  from  the  current 
appropriation  for  the  survey  and  resurvey  of  public  lands,  in  addi- 
tion to  the  portion  of  such  appropriation  otherwise  allowed  by  law 
for  resurveys  and  retracements ;  that  similar  resurveys  and  retrace- 
ments may  be  made  on  the  application,  accompanied  by  the  requi- 
site deposit,  of  any  court  of  competent  jurisdiction,  the  returns  of 
such  resurvey  or  retracement  to  be  submitted  to  the  court ;  that  the 
Secretary  of  the  Interior  is  authorized  to  make  all  necessary  rules 
and  regulations  to  carry  this  act  into  full  force  and  effect.  (40 
Stat.  965.) 

This  was  an  act  entitled  "An  act  authorizing  the  resurvey  or  retracement 
of  lands  heretofore  returned  as  surveyed  public  lands  of  the  United  States 
under  certain  conditions,"  cited  above. 
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CHAPTER  TEN  A— RESERVATIONS  AND 
GRANTS  TO  STATES  FOR  PUBLIC 

PURPOSES 


Sec. 
4860. 


Settlements  before  survey  on  sec- 
tions 16  or  36;    deficiencies. 
4861.  Selections   to   supply   deficiencies 
of  school  lands. 

4866.  Same;  grant  to  Utah. 

4867.  Same;    additional  school  sections 

included  as  applicable  to  Utah. 
4869.  Pre-emptions     by     counties     for 
seats  of  justice. 


Sec. 

4870.  Fee-simple  to  pass  in  all  f^rants. 

4871.  Patents  for  wagon-road  grants  to 

Oregon. 

4876.  Survey  of  lands  granted  to  cer- 
tain States. 

4878.  Certain  lands  selected  by  Cali- 
fornia confirmed  thereto. 


§  4860.  (R.  S.  §  2275,  as  amended,  Act  Feb.  28,  1891,  c.  384.)      Set- 
tlements before  survey  on  sections  16  or  36;  deficiencies. 

was  not  limited  by  this  and  the  lollop- 
ing section,  protecting  settlements 
made  "before  the  survey  of  the  lands 
in  the  field."    Id. 

The  survey  of  the  Oregon  school  land 
grant  under  ^Enabling  Act,  {  4,  w^b  not 
completed,  so  as  to  prevent  Congress 
from  otherwise  disposing  of  sucbi  lands, 
until  the  survey  was  finally  ac?cepted 
in  the  General  Land  Oflice,  though  the 
approval  of  the  survey  was  mad^  a^tcr 
prolonged    examination.    Id. 


II.  RESERVATION  OF  LANDS 
FOR  SCHOOLS 

2.  Nature  of  reservation^— A  dis- 
tinction exists  between  the  policy  of 
the  federal  government  and  the  Ore- 
gon state  government  regarding  the 
taking  up  of  public  lands,  the  former 
being  for  purposes  of  development  and 
the  latter  to  provide  funds  for  the  pub- 
lic school  system.  Grand  Prize  Hy- 
draulic Mines  v.  Boswell,  162  P.  1063, 
83  Or.  1. 

3.  Staters  title  to  school  lands.— As 

between  state  and  schools,  title  to 
fractional  section  of  land,  for  all  pur- 
poses of  suit  by  state  against  claimant 
of  land  must  be  held  to  be  in  schools; 
Land  Department  having  so  adjudicat- 
ed title,  and  state  not  having  appealed. 
State  V.  New  Orleans  Land  Co.  (La.) 
79  So.  515. 

Waters  of  a  nonnavigable  stream,  on 
lands  granted  to  and  held  by  the  state 
for  school  purposes,  being  part  of  the 
laivd,  cannot  be-  appropriated  by  a 
nonriparian  owner;  the  lands,  under 
Const  art.  16,  S$  1,  2,  being  held  in 
trust  for  the  people  and  disposable 
only  at  auction,  at  not  less  than  price 
prescribed  in  grant.  Colbum  v.  Win- 
chell  (Wash.)  165  P.  1078,  reversing 
judgment  on  rehearing  160  P.  1052. 

4.  Survey  as  affecting   state's  title. 

—-Title  did  not  pass  to  Oregon  under 
Enabling  Act,  §  4,  providing  that  sec- 
tions 16  and  36  in  each  township  "shall 
be  granted''  to  the  state  for  the  use 
of  the  schools,  until  such  sections  were 
surveyed,  and  until  such  survey  Con- 
gress could  dispose  of  the  land  other- 
wise, compensating  the  state  for  defi- 
ciencies resulting.  U.  S.  v.  Morrison, 
36  S.  Ct.  326,  240  U.  S.  192,  60  L.  Ed. 
599,  reversing  judgment  Morrison  v. 
U.  S.,  212  F.  29,  128  C.  C.  A.  485. 

The  authority  of  Congress  to  dispose 
of  public  lands  before  title  passed  by 
a  survey  under  Enabling  Act  Or.  (  4i 

(1080) 


5.  School  lands  Included  within  for- 
est   reservation.^The   descriptioxis  by 
townships  of  lands  withdrawn  t>7  the 
Secretary  of  the  Interior  for  foX"estry 
purposes  and  reference  in  the   e»lficial 
correspondence  to  a  diagram  sii  owing 
such   townships  and  sections  was  ^^^ 
an  approval  of  the  survey  of  the    Ore- 
gon school  land  grant.    U,  S.  v.  HJTorri- 
son,  36  S.  Ct.  326,  240  U.  S.  102,  00 
L.  Ed.  599,  reversing  judgment  Morn- 
son  ▼.  U.  S.,  212  F.  29,  128  0.   C.  A. 
485. 

The    exception    in    the    Presidents 
proclamation  January  25,  1907,  enl^'K- 
ing   the    Cascade    Forest   Reserve.  ?: 
all  reservations  for  other  purpa»e*»  r 
not    apply    to    aabsequently    acc^^*'^ 
claims  of  title  under  school  gr»^^®  ** 
to  which  Congress  had  the  P^^^^  ^ 
disposition    pending   a   survey.     5^" 

State    could    waive    its    righe    J^^^^ 
school    section    included    in    a      **\  ^^ 
reservation   aft^r   title   had   ^c^^-^S^j. 
state  by   this   section.    State   f>€      ~^  > 
fornia  v.  Deseret  Water,  Oil  &    ^'"lin 
tion  Co.,  37  S.  Ct  394,  243  U.   ^-  ^^nt 
61    L.    Ed.    821,    reversing    ju^^^x^ 
Deseret  Water,  Oil  &  Irr.  Co.  v,     ^'^"'  ' 
138  P.  981,  167  Cal.  147.  ^  js 

The  state's  title  to  surveyed  I^^^ea- 
not   divested  by  the   subsequent;^      ^ 


It  19 


tion  of  a  United  States  Forest 
vation  in  the  boundaries  in  whic^    v  of 
included,  and  the  land  is  not  a  ^^^  ^o. 
such    reservation.    Pacific    Powe^^ 
V.  State    (Cal.  App.)   162  P.  6^^' 


Ch.  10  a) 


THE   PUBLIC   LANDS 


§  4861 


III.  SELECTION    OF    INDEMNITY 
LANDS  BY  STATE 

8I/2.  Seleotton     la     Itoa     of    school 

lands.— Selection  of  lands  by  a  state 
tfnder  this  section,  in  lien  of  school 
lands  granted,  held  valid.  Stutsman  v. 
Olinda  Land  Co.  (IX  C.)  231  P.  525. 

9.  SeleotioB  whors  school  sections 
are  within  a  reservation^— A  judgment 
of  a  state  court  holding  certain  school 
lands  within  a  forest  reservation  sub- 
ject to  condemnation  by  a  water  com- 
IMUiy  is  reviewable  in  the  federal  Su- 
preme Court,  where  opinion  of  state 
court  shows  that  this  and  the  following 
section,  giving  right  to  select  other 
lands  in  lieu  of  school  sections,  were 
basis  for  decision.  State  of  California 
▼.  Deseret  Water,  Oil  &  Irrigation  Co., 
37  S.  Ct.  304,  243  U.  S.  415,  Bl  L.  Ed. 
821,  reversing  judgment  Deseret  Water 
Oil  &  Irr.  Co.  v.  State,  138  P.  981,  167 
Cal.  147. 

Under  this  and  the  following  section 
providing  for  indemnity,  state's  title 
to  school  lands  surveyed  and  after- 
wards included  in  United  States  forest 
reserve,  in  the  absence  of  any  law  of 
Congress  authorizing  an  exchange  for 
lieu  lands,  wap  not  divested.  Pacific 
Power  Co.  v.  State  (Cal.  App.)  162  P. 
643. 

Land  is  within  a  reservation  within 
this  section,  appropriating  and  grant- 
ing to  and  authorizing  the  state  to 
select  other  lands  where  school  lands 
are  within  any  reservation  when  the 
land  has  been  withdrawn  by  the  Sec- 
retary of  the  Interior  pending  determi- 
nation as  to  the  advisability  of  includ- 
ing it  within  a  forest  reservation. 
Walker  ▼.  Kingsbury  (Cal.  App.)  173 
P.   95. 

Forest  reservations  authorized  in 
1891  are  identical  with  "national  for- 
ests," as  they  are  galled  in  Act  Cong. 
March    4,    1907    (Comp.    St.    1916,    § 

§  4861.  (R.  S.  §  2276,  as  amended, 

lections  to  supply  deficiencies 

Purpose  and  effect  of  statute^— Act 
July  16,  1894,  §  6,  granting  school 
lands  to  Utah,  when  read  in  the  light 
of  the  mining  laws,  the  School  Land 
Indemnity  Law  (this  and  the  preceding 
section),  and  the  settled  public  policy, 
does  not  include  mineral  lands,  especial- 
ly in  view  of  Act  May  3,  1902  (Comp. 
St.  1916,  §1  4866,  4867).  U.  S.  v.  Sweet, 
38  S.  Ct.  193,  245  U.  S.  563,  62  L.  Ed. 
473,  reversing  decree  Sweet  v.  U.  S., 
228  F.  421, 143  C.  C.  A.  3. 

Forest  reservations.— -Under  this  and 
the  preceding  section,  providing  for  in- 
demnity, state's  title  to  school  lands 
surveyed  and  afterwards  included  in 
United  States  forest  reserve,  in  the  ab- 
sence of  any  law  of  Congress  author- 
izing an  exchange  for  lieu  lands,  was 
not  divested.  Pacific  Power  Co.  v. 
State  (Cal.  App.)  162  P.  643. 


5122  et  seq.),  and  in  St.  Cal.  1917,  p. 
1218,  authorising  reselection  when  lands 
once  selected  as  lieu  lands  are  closed 
on  account^of  the  release  of  base  lands 
from  national  forests,  and  neither  act 
requires  that  the  land  shall  have  been 
permanently  included  in  a  national 
forest  as  a  prerequisite  to  reselection. 
Id. 

10.  SeleotlOB  for  loss  of  mineral 
lands^Act  July  16,  1894,  {  6,  granting 
school  lands  to  Utah,  when  read  in  the 
light  of  the  mining  laws,  the  School 
Land  Indemnity  Law  (this  and  the  fol- 
lovnng  section),  and  the  settled  public 
policy,  does  not  include  mineral  lands, 
especially  in  view  of  Act  May  3,  1902 
(Comp.  St.  1916,  §§  4866,  4867).  U.  S. 
V.  Sweet,  38  S.  Ct.  193,  245  U.  S. 
663,  62  L.  Ed.  473,  reversing  decree 
Sweet  V.  U.  S.,  228  F.  421,  143  C.  0. 
A.  8. 

1 1 1/2.  Suit  to  reoover  land.— In  suit 
by  United  States  to  recover  land  deed- 
ed to  defendant  by  state  of  Florida,  se- 
lected under  this  and  the  following 
section,  on  theory  that  selection  of 
lands  was  approved  by  reason  of- false 
affidavits  that  they  were  not  mineral 
lands,  mortgagee  of  all  of  defendant's 
property  is  necessary  party.  Charles- 
ton South  Carolina  Min.  &  Mfg. 
Co.  V.  U.  S.,  246  F.  828,  159  C.  O.  A. 
130. 

failure  to  join  mortgagee,  in  suit 
by  United  States  to  recover  lands  on 
ground  that  they  had  been  fraudulently 
secured,  cannot  be  upheld  on  theory 
that  mortgage  was  for  large  amount 
and  security  was  only  few  hundred  dol- 
lars.    Id. 

GITED    WITHOUT    DEFINITE    AP- 
PLICATION 

U.  S.  V.  Morehead,  37  S.  Ct.  458,  61 
L.  Ed.  926. 

Act  Feb.  28,  1891,  c.  384.)     Se- 
of  school  lands. 

A  judgment  of  a  state  court  holding 
certain  school  lands  within  a  forest  res- 
ervation subject  to  condemnation  by  a 
water  company  is  reviewable  in  the  fed- 
eral Supreme  Court,  where  opinion  of 
state  court  shows  that  this  and  the 
preceding  section,  giving  right  to  se- 
lect other- lands  in  lieu  of  school  sec- 
tions, were  basis  for  decision.  State  of 
California  v.  Deseret  Water,  Oil  &  Ir- 
rigation Co.,  37  S.  Ct.  394,  243  U.  S. 
415,  61  L.  Ed.  821,  reversing  judgment 
Deseret  Water  Oil  &  Irr.  Co.  v.  State, 
138  P.  981,  167  Cal.  147. 

Selections   upon   unsurveyed   lands.— 

The  authority  of  Congress  to  dispose 
of  public  lands  before  title  passed  by  a 
survey  under  Enabling  Act  Or.  §  4, 
was  not  limited  by  this  and  the  preced- 
ing section,  protecting  settlements  made 
"before  the  survey  of  the  lands  in  the 
field."    U.  S.  ▼.  Morrison,  36  S.  Ct.  326, 
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240  U.  S.  192,  60  L.  Ed.  599,  reversing       S.,  246  F.  828,  159  C.  O.  A.  130;  note, 
judgment  Morrison  v.  U.  S.,  212  F.  29,       ante,  §  4860. 

128  C.  C.  A.  485.  qh^^j    without    deflnito    applicatioa, 

Suit  to  recover  land.— See  Charleston      U.  S.  v.  Morehead,  37  S.  Ct  458^  bi 
South  Carolina  Min.  &,  Mfg.  Co.  v.  U.       L.  Ed.  926. 

§  4866.  (Act  May  3,  1902,  c.  683,  §  !•)     Same;   grant  to  Utah. 

Mineral  lands^— Act  July  16,  1894,  §  lands,  especially  in  view  of  this  and  tbe 

6,  granting  school  lands  to  Utah,  when  following  section.    U.  S.  v.  Sweet,  38 

read  in  light  of  the  mining  laws,  the  S.  Ct  193,  245  U.  S.  563,  62  L.  Ed.  4T3, 

School  Land  Indemnity  Law  (Comp.  St.  reversing  decree  Sweet  v.  U.  S.,  228  P. 

1916,  §§  4860,  4861),  and  the  settied  421,  143  C.  C.  A.  3. 
public  policy,  does  not  include  mineral 

§  4867.  (Act  May  3,  1902,  c.  683,  §  2.)     Same;   additional  school 
sections  included  as  applicable  to  Utah. 

Mineral  lands.— See  U.  S.  v.  Sweet,  38      reversing  decree  Sweet  v.  U.  S.,  228  F. 
S.  Ct.  193,  245  U.  S.  563,  62  L.  Ed.  473,       421,  143  C.  C.  A.  3;  note,  ante,  §  4866. 

§  4869.  (R.  S.  §  2286.)     Pre-emptions  by  coimties  for  seats  of  jus- 
tice. 

Cited    without    definite    application, 

U.  S.  V.  Morehead,  37  S.  Ct  458,  61 
L.  Ed.  926. 

§  4870.  (R.  S.  §  2449.)     Fee-simple  to  pass  in  all  grants. 

Listing  and  certificate  to  state  as  mineral.  Stutsman  v.  Olinda  Liand  Co., 
conveyance.  The  listing  of  public  land  (D.  C.)  231  F.  525. 
by  the  Land  Department  under  this  sec-  The  word  "void,"  as  used  in  tliis  sec- 
tion as  lieu  land  under  a  school  land  tion,  construed  as  "voidable"  in  respect 
grant  held  not  subject  to  collateral  at-  to  listing  of  lands  to  states  whicb  '^^^^ 
tack  on  the  ground  that  the  land  was  uot  within  the  grant.    Id. 

§  4871.  (Act  June  18, 1874,  c.  305.)     Patents  for  wagon-road  grants 
to  Oregon. 

Terms   and   conditions  of   particular  of  in  violation  of  the  terms  on   'W^hich 

grants— A  grant  of  public  lands  to  a  state  they  were  granted  and  took  no    action 

for  an  internal  improvement  construed  does  not   estop   the   government    ttom 

with  respect  to  a  proviso  limiting  the  subsequently    enforcing    covenants    ^ 

price  at  which  the  land  should  be  sold  the  grant.   Id. 

and  the  quantity  to  be  sold  to  each  pur-  Subsequent  purchasers  of  land  ^rant- 
chaser.    Southern  Oregon  Co.  v.  U.  S.,  ed  to  a  state  to  aid  in  an  intemflLl  ^' 

241  F.  16,  154  C.  C.  A.  16.  provement  held  charged  with  notice  ol 
That  officers  of  the  government  had  the  terms  and  conditions  of  the    0rant 

knowledge  that  lands  had  been  disposed      Id. 

§  4876.  (Act  Aug.  18,  1894,  c.  301,  §  1.)     Stirvey  of  lands  gr3.ntcd 

to  certain  States. 

tit 
School  land  grant  to  New  Mexico^—      whereupon  title  vested  in  state     ^^ 

Enabling  Act  of  New  Mexico,  §§  6,  11,  date  of  Enabling  Act,  and  state    «^y 

and    this    section,    operate   as   present  take  possession  as  soon  as  land  f^^  ^^^> 

grant  to  state  of  school  sections,  sub-  veyed.    Dallas  v.  Swigart  (N.  IC-)   •*^' 

Ject   only   to   identification  by   survey,  P.  416. 

§  4878.  (R.  S.  §  2485.)     Certain  lands  selected  by  California    ^^"' 
firmed  thereto. 

Cited    without    definite    appllcatlOB,      Oil  &  Irrigation  Co.,  37  S.  Ct  3^^'  ^ 
State  of  California  v.  Deseret  Water,      L.  Ed.  821.  , 
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CHAPTER  TEN  B— GRANTS  IN  AtD  OF  RAIL- 
ROADS AND  WAGON  ROADS 


Sec. 

4882.  Cost  of  survey  of  grants  to  rail- 
roads ;    payment. 

4889.  Selection  by  railroads  of  lands 
in  liea  of  iands  entered  subse- 
quent to  accrual  of  rights;  ti- 
tle of  settlers. 

4891.  Homestead  entries  on  railroad 
lands. 

4895.  Adjustment    of    land^  grants   to 

railroads. 

4896.  Cancellation    of   patents    errone- 

ously issued;    reconveyance. 

4897.  Erroneous   cancellation   of  bona 

fide  settlers  corrected. 

4898.  Patents  to  purchasers  from  rail- 

roads; purchase  money. 
4889.  Rights  of  purchasers,  from  rail- 


Sec. 

roads  of  coterminous  lands  not, 
within  grants.' 

4900.  Limitation  of  quantity  to  be  con- 

veyed. 

4901.  Suits  to  cancel  patents  to  lands 

erroneously   issued   under  rail- 
road or  wagon  road  grants. 

4902.  Claims  of  bona  fide  purchasers; 

sstablisbment  of  rights. 

4903.  Same;   investigation  before  suit. 
4905.  Foirfeiture   of   unearned    grants; 

restoration  to  public  domain. 

4914.  Deposits  by  railroad  companies 
for  costs  of  surveying,  and 
conveying      unsurveyed      lands 

/  granted. 

4917.  Regulations  for  carrying  out  stat- 
ute. 


§  4882.  (Act  July  31,  1876,  c.  246.)     Cost  of  survey  of  grants  to 
railroads;   payment. 

Constitutionality^— Vested    rights    of         DopartmentaJ  oonstructlon  of  statute. 

grantee  under  Railway  Land  Grant  Act  — Departmental  construction  of  this 
were  not  infringed,  contrary  to  due  section  was  incorporated  into  Act  June 
process  of  law  clause  of  Const.  Amend.  ^  25;   1910    (Comp.    St.    1916,    §    4914), 


6,  by  enactment  of  this  section  while 
grantee  was  in  default.  Santa  F6  Pac. 
R.  Co.  V.  Lane,  37  S.  Ct.  714,  244  U.  S. 
492,  61  L.  Ed.  1275,  reversing  decree 
43  App.  D.  C.  497. 


where  Congress,  with  knowledge  of 
that  construction,  left  terms  of  the 
former  provision  undisturbed.  Santa 
F4  Pac.  R.  Co.  v.  Lane.  37  S.  Ct.  714, 
244  U.  S.  492,  61  L.  Ed.  1275,  revers- 
ing decree  43  App.  D.  C.  497. 


§  4889.  (Act  June  22,  1874,  c.  400.)  Selection  by  railroads  of  lands 
in  lieu  of  lands  entered  subsequent  to  accrual  of  rights;  title 
of  settlers. 

Provision  for  the  relinquishment  by  the  Northern  Pacific  Railroad  Company 
of  lands  within  certain  former  Indian  reservations,  found  in  the  possession 
of  actual  bona  fide  qualified  settlers  under  the  homestead  laws,  to  such  set^ 
tiers,  and  the  selection  by  said  railroad  of  an  equal  quantity  of  other  lands  in 
lieu  thereof  from  surveyed  public  Jands  in  Montana,  including  lands  with- 
drawn or  classified  as  coal  lands,  is  made  by  Act  Feb.  28,  1919,  c.  72,  40  Stat 
1204. 

Notes  of  Deolaiona    x 


Soleotion  of  land  occupied  by  quail- 
flod  settler  as  a  homestead.— The  right 
of  a  railroad  company  to  select  indem- 
nity land  on  any  public  nonmineral  land 
to  which  no  adverse  claim  has  attached 
at  the  time  of  selection  does  not  extend 


to  land  then  occupied  by  a  qualified 
settler  as  a  homestead,  although,  the 
land  being  unsurveyed,  no  filing  has 
been  made.  U.  S.  v.  Great  Northern 
Ry.  Co.  (C.  C.  A.)  254  F.  522. 


§  4891.  (Act  April  21,  1876,  c.  72,  §  1.)     Homestead  entries  on  rail- 
road lands. 


Homestead  entries^— Right  of  rail- 
road company  to  lands  granted  under 
Act  Cong.  July  2,  1864,  c.  217,  attaches 
upon  the  filing  with  and  acceptance  by 
the  Interior  Department  of  the  map  of 


definite  location,  but  does  not  apply  to 
lands  upon  which  a  homestead  entry  is 
pending.  Baker  v.  Berg  (Minn.)  1G4  N. 
W.  588.  certiorari  denied  Berg  v.  Ba- 
ker, 38  S.  Ct.  332,  62  L.  Ed.  927. 


§  4895.  (Act  March  3,  1887,  c.  376,  §  1.)     Adjustment  of  land  grants 
to  railroads. 


Scope  and  purpose  of  act.— Though 
conferring  on  Secretary  of  Interior 
broa^  power  to  adjust  claims  to  rail- 
road aid  lands,  this  section  makes  no 
proTision  as  to  completion  of  surveys 


of  unsurveyed  lands.    Northern  Pac.  R. 
Co.  V.  Lane,  46  App.  D.  C.  434. 

Cited  without  definite  application. 
United  States  v.  St.  Paul,  M.  &  M.  Ry. 
Co.,  38  S.  Ct.  525,  62  L.  Ed.  1130. 
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§  4896.  (Act  March  3,  1887,  c.  376,  §  2.)     Cancellatian  of  patents 
erroheously  issued;   reconveyance. 


Canceliatlon  of  patent  for  mineral 
lands. — Where  railroad  company  which 
selected  lands  under  its  grant  was  re- 
quired to  attach  to  its  selection  list  af* 
fidavit  of  its  land  agent  setting  forth 
that  lands  had  been  -  examined  and  to 
best  of  his  knowledge  were  not  of  min- 
eral character,  agent  in  suit  to  set 
aside  patent  on  ground  that  lauds  were 
valuable  for  minerals  must  be  charged 
with  knowledge  of  facts  which  exami- 
nation would  have  disclosed,  as  well  as 
all  facts  known  to  railroad  company's 
geologists  and  employes.  Southern 
Pac.  Co.  V.  U.  S.  (O.  C.  A.)  249  F.  785. 


Evidenee.— In  suit  to  cancel  patent  to 
public  lands  issued  to  railroad  company 
on  affidavit  of  its  land  agent  that  lands 
were  not  of  mineral  character,  evidence 
held  insufficient  to  show  that  at  time 
selection  list  and  affidavit  were  prepar- 
ed conditions  were  such  as  to  engender 
belief  that  lands  were  valuable  on  ac- 
count of  oil  deposits,  and  hence  patent 
thereto  cannot  subsequently  be  set 
aside  though  lands  were  afterwards 
discovered  to  be  in  oil  belt  Southern 
Pac.  Co.  V.  U.  S.  (O.  C.  A.)  249  F.  785. 

Cited  without  definite  -application, 
U.  S.  V.  St  Paul,  M.  &  M.  Ry.  Co.,  38 
S.  Ct  525,  62  L.  Ed.  1130. 


§  4897.  (Act  March  3,  1887,  c.  376,  §  3.)     Erroneous  cancellation 
of  bona  fide  entries  corrected. 

Cited  without  definite  application, 
U.  S.  V.  St.  Paul,  M.  &  M.  Ry.  Co.,  38 
S.  Ct.  525,  62  L.  Ed.  1130. 

§  4898.  (Act  March  3,  1887,  c.  376,  §  4,  as  amended.  Act  Feb.  12, 

1896,  c.  18.)     Patents  to  purchasers  from  railroads;  purchase 

money. 

Cited  without  definite  application, 
U.  S.  V.  St  Paul,  M.  &  M.  Ry.  Co.,  38 
S.  Ct.  525,  62  L.  Ed.  1130. 

§  4899.  (Act  March  3, 1887,  c.  376,  §  5.)     Rights  of  purchasers  from 
railroads  of  coterminous  lands  not  within  grants. 


Right  to  purchase  from  the  United 
States.— Where  land  included  in  a 
grant  did  not  pass  to  railroad  company 
because,  before  right  of  way  was  lo- 
cated, individual  filed  valid  pre-emption 
declaration,  one  who  thereafter  pur- 
chased from  company,  first  pre-emption 
filing  having  expired,  is  entitled,  under 
this  section,  to  purchase  land  from  gov- 
ernment. Erueger  v.  U.  S.,  38  S.  Ct. 
262,  246  U.  S.  69,  62  L.  Ed.  582,  af- 
firming decree  U.  S.  v.  Krueger,  228  F. 
97,  142  C.  C.  A.  503. 

State's  remedy  where  claim  is  denied 
on  ground  that  land  is  disposed  of  un- 
der statute^Where  claim  of  state  of 
Minnesota  asserted  under  Act  A;ug.  3, 


1892,  granting  undisposed  of  public 
land  was  denied  by  Commissioner  of 
General  Land  Office  and  Secretary  of 
the  Interior  on  ground  that  lands  had 
been  disposed  of  under  this  section,  and 
so  did  not  pass  under  later  grant,  state 
cannot  maintain  a  bill  to  quiet  its  title 
and  enjoin  commissioner  and  Secretary 
of  the  Interior  from  issuing  patents, 
but  must  seek  its  relief  after  patents 
.are  issued.  State  of  Minnesota  v. 
Lane,  38  S.  Ct.  508,  247  U.  S.  243,  62 
L.  Ed.  1098. 

Cited  without  definite  applicatlos, 
U.  S.  V.  St.  Paul,  M.  &  M.  Ry.  Co.,  38 
S.  Ct.  525,  62  L.  Ed.  1130. 


§  4900.  (Act  March  3,  1887,  c.  376,  §  7.)     Limitation  of  quantity  to 
be  conveyed. 

Cited    without    definite    application, 

U.  S.  V.  St.  Paul,  M.  &  M.  Ry.  Co.,  38 
S.  Ct.  525,  62  L.  Ed.  1130. 

§  4901.  (Act  March  2,  1896,  c.  39,  §  1.)     Suits  to  cancel  patents  to 
lands  erroneously  issued  under  railroad  or  wagon  road  grants. 

cancel  patents  under  this  section  held 
to  give  patent  the  same  effect  aa  though 
originally  valid.     Id. 

This  section,  limiting  time  for  suita 
to  cancel  patents,  held  applicable, 
though  cancellation  will  inure  to  bene- 
fit of  occupant,  and  not  to  benefit  of 
the  United  States.    Id. 

This  section,  limiting  time  for  suits 


Canoeliation  of  patents^Limltations. 

—This  section,  limiting  time  for  suits 
to  cancel  patents  theretofore  issued, 
held  applicable,  though  land  was  re- 
served or  excluded  from  tly  grant  un- 
der which  the  patent  was  erroneously 
issued.  U.  S.  v.  New  Orleans  Pac.  Ry. 
Co.,  235  F.  833,  149  C.  C.  A.  145. 
Lapse  of  time  prescribed  for  suits  to 
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to  cancel  patents,  held  applicable  to 
lands  in  railroad  grant  confirmed  to 
railroad  company  by  Act  Feb.  8,  1887. 

Id. 

• 

Conflrmatlon  of  title  of  bona  lido  pur- 
ehaser»— Purpose  and  effect  of  statute. 

—Act  March  2,  1896,  c.  39,  deals  only 
with  patents  erroneously  issued  under 
a  railroad  or  wagon  grant,  and  the  limi- 
tation in  section  2  (Comp.  St.  1916,  { 
4902)  on  the  recovery  by  the  United 
States  on  account  of  erroneously  pat- 
ented lands  sold  to  bona  fide  purchas- 
er has  no  application  to  an  action  to 
recover  the  value  of  public  lands  de- 
scribed in  a  patent  procured  by  fraud. 
U.  S.  V.  Whited  &  Wheless,  38  S.  Ct. 
367,  246  U.  S.  552,  62  L.  Ed.  879,  re- 
versing judgment  232  F.  139,  146  C.  C. 
A.  331. 

Defendant  in  suit  to  avoid  for  fraud 
patent  to  public  land  having  passed  ti- 
tle to  bona  fide  purchaser,  recovery  may 
be  had  of  him  of  the  amount  at  which 
he  sold;  this  and  the  following  two 
sections  applying  only  to  case  of  issu- 
ance of  patent  by  mistake  without 
fraud.  U.  S.  v.  Frick  (D.  C.)  244  F. 
574. 

Recovery  of  lieu  lands  certified  or 
patented^— In  view  of  legislative  histo- 


ry, the  proviso  that  no  suit  shall  be 
brought  for  lands  or  value  thereof  that 
were  patented  in  lieu  of  other  lands 
covered  by  grant  which  were  lost  or  re- 
linquished by  grantee  in  consequence 
of  failure  of  government  or  officers  to 
withdraw  same  from  entry,  must  be 
confined  to  lands  already  patented.  U. 
S.  V.  St.  Paul,  M.  &  M.  Ry.  Co.,  38  S. 
Ct.  526,  247  tJ.  S.  310.  62  L.  Ed,  1130, 
reversing  decree  225  F.  27,  139  0.  C. 
A.  301.   . 

The  proviso  cannot,  on  e<)uitable  con- 
siderations, be  extended  so  as  to  bar 
suit  to  cancel  patents  for  lands  there- 
after selected  by  railroad  company  in 
lieu  of  those  granted  which  had  been 
lost  because  Land  Department  failed  to 
withdraw  same  from  entry,  where  com- 
pany's agents  fraudulently  represented 
lieu  lands  were  not  mineral,  for  equity 
implies  equal  fairness  and  honesty  on 
both  sides.     Id. 

The  proviso  is  a  curative  provision, 
and  does  not  apply  to  lands  patented 
after  its  enactment.  U.  S.  v.  Great 
Northern  Ry.  Co.  (C.  C.  A.)  254  F. 
522. 

Cited  without  definite  application, 
Southern  Oregon  Co.  v.  U.  S.  (C.  0.  A.) 
241  F.  16;  Union  Coal  &  Coke  Co.  v. 
U.  S.  (C.  C.  A.)  247  F.  106. 


§  4902.  (Act  March  2,  1896,  c.  39,  §  2.)     Claims  of  bona  fide  pur- 
chasers;   establishment  of  rights. 


Seope  of  8eotien.r-See  Pitan  v.  U.  S., 
241  F.  364,  154  C.  C.  A.  244. 

Defendant  in  suit  to  avoid  for  fraud 
patent  to  public  land  having  passed  ti- 
tle to  bona  fide  purchaser,  recovery 
may  be  had  of  him  of  the  amount  at 
which  he  sold;  this  section  and  sec- 
tions 4001  and  4906  applying  only  to 
case  of  issuance  of  patent  by  mistake 
without  fraud.  U.  S.  v.  Frick  (D.  C.) 
244  F.  574. 

Act  March  2,  1896,  c.  39,  deals  only 
wtih  patents  erroneously  issued  under 
a  railroad  or  wagon  grant,  and  the  lim- 


itation in  section  2  on  the  recovery  by 
the  United  States  on  account  of  er- 
roneously patented  lands  sold  to  bona 
fide  purchaser  has  no  application  to  an 
action  to  recover  the  value  of  public 
lands  described  In  a  patent  procured  by 
fraud.  U.  S.  v.  Whited  &  Wheless,  38 
S.  Ct.  367,  246  U.  S.  552,  62  L.  Ed. 
879,  reversing  judgment  232  F.  139, 
146  C.  C.  A.  331. 

Cited    without    definite    applieation, 

Union  Coal  &  Coke  Co.  v.  U.  S.  (C.  O. 
A.)  247  F.  106. 


§  4903.  (Act  March  2, 1896,  c.  39,  §  3.)     Same;  investigation  before 
suit. 

See  U.  S.  V.  Frick  (D.  C.)  244  F.574;         Cited    without    definite    applioatlon, 

notes,  aqte,  §§  4901,  4902.  Union  Coal  &  Coke  Co.  v.  U.  S.  (C. 

C.  A.)  247  F.  106. 

§  4905.  (Act  Sept.  29,  1890,  c.  1040,  §  1.)     Forfeiture  of  unearned 
grants ;   restoration  to  public  domain. 

Cited    without    definite    applicatlottf 

Laughlin  v.  U.  S.,  52  Ct.  CL  292. 


§  4914.  (Act  June  25,  1910,  c.  406, 

panies  for  costs  of  surve3dng 

granted. 

Inoorporatlon  of  prior  statute.— De- 
partmental construction  of  Act  July  31, 
1876  (Comp.  St.  1916,  §  4882),  requir- 
ing grantee  of  railway  land  grant  to 
pay  for  survey  in  advance  of  issue  of 
patents,  was  incorporated  into  this 
act,  where  Congress,   with  knowledge 


§  1.)     Deposits  by  railroad  com- 
and  conveying  unsurveyed  lands 

of  that  construction,  left  terms  of  the 
former  provision  undisturbed.  Santa 
F6  Pac.  R.  Co.  V.  Lane,  37  S.  Ct  714, 
244  U.  S.  492,  61  L.  Ed.  1275,  revere- 
ing  decree  43  App.  D.  C.  497. 

Tender  of  deposit.— Tender  by  gran- 
tee in  railway  land  grant  of  one-half 
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of  amount  demanded  by  Secretary  of 
Interior  as  advance  deposit  under  this 
section,  to  recover  cost  of  surveying 
township  in  which  grantee  was  enti- 
tled to  odd-numbered  sections  only, 
held  adequate.  Santa  F6  Pac.  R.  Co.  v. 
Lane,  37  S.  Ct.  714,  244  U.  S.  492,  61 
L.  Ed.  1275,  reversing  decree  43  App. 
D.  C.  497. 

Injunction  against  unauthorized  de- 
mand under  statute.— Giving  effect  to 
unauthorized  demand  by  Secretary  of 
the    Interior   under    this    section    that 


grantee  in  railway  land  grant  should 
make  advance  deposit  of  cost  of  sur- 
veying township  within  grant  may  be 
enjoined,  where  statute  contemplates 
that  when  demand  is  not  complied  with 
rights  in  granted  land  shall  cease, 
where  there  are  millions  of  acres  of 
unsurveyed  lands  within  primary  limits 
of  such  grants.  Santa  F6  Pac.  R.  Co. 
V.  Lane,  37  S.  Ot.  714,  244  U.  8.  492, 
61  L.  Ed.  1275,  reversing  decree  43 
App.  D.  0.  497. 


§  4917.  (Act  June  25,  1910,  c.  406,  §  4.)     Regulations  for  canying 
out  statute. 

Act  Feb.  26,  1919,  c.  47,  40  Stet  1179,  provides  for  the  acceptance  from  the 
Southern  Oregon  Company  of  a  reconveyance  of  the  lands  granted  to  the 
State  of  Oregon  by  Act  March  3,  1809,  c.  150,  15  Stat  340,  and  for  the  dis- 
position of  such  lands  as  provided  for  by  Act  June  9,  1916,  c  137,  39  Stat 
218. 


CHAPTER  TEN    C— RIGHTS  OF  WAY  AND 
OTHER  EASEMENTS  IN  PUBLIC 

LANDS 


Sec. 

4918.  Navigable  rivers  public  highways. 

4919.  Right  of  way  for  highways. 

4920.  Roads    across    military    reserva- 

tions;   ferry  landings;    bridges. 

4921.  Right    of    way    through    public 

lands,  granted  to  railroads. 

4924.  Same;    map  of  road  to  be  filed; 

forfeiture  of  rights. 

4925.  Same;    lands  excepted. 

4933.  Reservation   in   patents  of  right 

of  way  for  ditches  or  canals. 

4934.  Right  of  way  for  irrigation  and 

drainage  purposes. 

4935-4937.  Same;    map;    damages    to 
settlers,  etc. 


Sec. 
4938. 


4943. 
4944. 
4945. 
4946. 
4947. 


4948. 


Right  of  way  for  water  transpor- 
tation, domestic  purposes,  or 
development  of  power. 

Right  of  way  for  tramroads,  ca- 
nals,   or   reservoirs. 

Right  of  way  to  electric  power 
companies. 

Rights  of  way  for  wagon  roads  or 
railroads. 

Rights  of  way  for  electrical 
plants. 

Rights  of  way  for  dams,  reser- 
voirs or  water  plants,  for  mu- 
nicipal, mining,  and  milling  par- 
poses. 

Rights  of  way  for  electrical  poles 
and  lines. 


§  4918.  (R.  S.  §  2476.)     Navigable  rivers  public  highways. 


M.  GOVERNMENT  OWNERSHIP 
OF  SUBMERGED  LANDS 

4.  Policy  of  government  as  to  dis- 
posal and  control  by  states.— Authority 
given  by  the  War  Department  to  a 
corporation  to  erect  an  elevator  to  load 
sand  and  gravel  does  not  authorize  it 
to  remove  sand  and  gravel-  from  the 
river  bed  within  the  state  so  as  to  de- 
prive the  state  of  its  right  to  the  com- 
pensation therefor  fixed  by  Acts  Ark. 
1913,  p.  1088,  and  Acts  Ark.  1915,  p. 
532.  Union  Sand  &  Material  Co.  y. 
State,  192  S.  W.  380,  127  Ark.  456. 

In  preservation  and  development  of 
navigable  inland  waterways,  the  nation 
and  the  state  have  a  common  interest 
Gray  v.  Reclamation  Dist.  No.  1600 
(Cal.)  163  P.  1024;  Proper  v.  Same,  Id. 
1037. 

The  right  of  control  over  navigable 
waters  embraces  power  to  do  anything 
subserving  the  purpose.     Id. 
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The  federal  or  state  control  of 
streams  for  navigation  purposes  is  aa 
exercise  of  police  power.    Id. 

.  5.  State  ownership^— Under  law  of  Il- 
linois, neither  the  United  States  nor 
the  state  owns  lands  under  a  navigable 
river,  but  riparian  owners  own  fee  to 
middle  of  stream,  subject  to  govern- 
ment's paramount  right  to  use  it  and 
to  make  improvements  for  navigation 
without  compensation,  including  deep- 
ening of  channel.  Tempel  v.  U.  S.,  39 
S.  Ct,  56,  63  L.  Ed.  — . 

The  state  had  the  power  to  permit  a 
railroad  company  to  build  and  operate 
a  railroad  over  tide  and  submerged 
lands  to  a  connection  with  deep-water 
navigation,  as  such  a  disposition  of  the 
public  land  held  in  trust  for  purposes 
of  navigation  and  commerce  would  be 
in  furtherance  of  the  trust  and  valid. 
Koyer  v.  Miner  (Cal.)  156  P.  1023. 

The  state  may»  for  navigation  and 
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commerce  purposes,  grant  control  and 
management  of  tide  and  submerged 
lands  to  a  local  administrative  agency. 
City  of  Long  Beach  y.  Lisenby  (Cal.) 
166  P.  333. 

The  title  and  control  of  tide  and  sub- 
merged lands  of  navigable  waters  is 
vested  in  the  state  impressed  with  a 
public  use  for  navigation  and  commerce 
purposes.    Id. 

The  shores  of  navigable  waters  and 
the  soils  under  them  were  not  granted, 
by  the  federal  Constitution  to  the  Unit- 
ed States,  but  were  reserved  to  the 
states  respectively,  and  new  states  have 
the  same  rights,  sovereignty,  and  juris- 
diction over  such  shores  as  the  orig- 
inal states.  Churchill  Co.  v.  Kingsbury 
(Cal.)  174  P.  329. 

The  title  of  the  state  to  land  under 
navigable  waters  extends,  not  only  to 
the  land  underlying  the  part  of  the 
navigable  waters  over  which  navigation 
may  be  conducted,  but  to  the  entire 
bed,  in  particular  to  the  land  covered 
and  uncovered  by  the  ordinary  rise  and 
fall  of  the   tide,  stream,  or  lake.    Id. 

Title  to  soil  under  waters  where  tide 
ebbs  and  flows,  and  in  Florida  all  nav- 
igable waters  between  high  and  low 
water  mark  is  in  state  subject  to  pow- 
er of  Congress  to  regulate  commerce. 
Thiesen  v.  Gulf,  F.  &  A.  Ry.  Co.  (Fla.) 
78  So.  491. 

State's  title  to  soil  under  waters 
where  tide  ebbs  and  flows  and  all  nav- 
igable waters  is  held  in  trust  for  peo- 
ple having  rights  of  navigation,  fish- 
ing, bathing,  and  commerce  upon  and 
in  waters.    Id. 

On  its  admission  to  the  T7nion  Ore- 
gon Was  vested  with  title  to  the  land 
under  the  navigable  waters  within  the 
state,  subject  to  the  public  right  of 
navigation,  and  to  the  common  right  of 
citizens  of  the  state  to  fish.  Monroe 
V.  Withycombe,  165  P.  227,  84  Or.  328. 

Under  United  States  patent  to  lands 
through  which  navigable  slough  passed, 
not  meandered  by  government,  title  to 
bed  and  tide  lands  remained  in  state, 
limit  of  grant  being  ordinary  high- 
water  mark.  Washington  Boom  Co.  v. 
Chehalis  Boom  Co.,  156  P.  24,  90 
Wash.  350. 

6.  State  ownership  of   river  bed«.— 

That  sand  in  river  bed  is  liable  to  be 
shifted  held  not  to  change  its  charac- 
ter while  at  rest,  as  respects  right  d? 
state  to  make  charge  for  taking  sand. 
Wear  v.  State  of  Kansas  ex  rcl.  Brews- 
ter, 38  S.  Ct.  55,  245  U.  S.  154,  62  L. 
Bd.  214,  Ann.  Cas.  1918D,  586,  af- 
firming judgment  State  ex  rel.  Dawson 
V.  Akers,  140  P.  637,  92  Kan.  169,  Ann. 
Cas.  1916B,  543. 

That  there  is  a  public  right  to  take 
sand  from  a  navigable  stream  does 
not  hinder  the  state  from  collecting 
for  the  good  of  tne  whole  public  a 
charge  from  those  individuals  taking 
sand  and  thereby  withdrawing  it  from 
public  access.    Id. 

State  takes  title  to  bed  of  navigable 


streams  in  its  borders,  and,  subject  to 
paramount  authority  of  Congress  to 
control  navigation  in  the  regulating  of 
interstate  and  foreign  commerce,  may 
appropriate  and  dispose  of  minerals 
found  in  beds  of  such  streams.  U.  S. 
▼.  Brewer-ElUott  Oil  &  Gas  Co.  (D. 
C.)  249  F.  609. 

State  may  fix  exterior  lines  of  nav- 
igable river  if  rights  of  people  to  use 
of  waters  and  shores  are  not  sub- 
stantially impaired,  and  right  to  sub- 
merged lands  not  within  reasonably 
fixed  exterior  lines  may  be  granted  if 
it  does  not  impair  rights  of  people  to 
use  of  waters.  Panama  Ice  &  Fish  Co. 
V.  Atlanta  &  St.  A.  B.  Ry.  Co.  (Fla.) 
71  So.  608. 

The  state  holds  the  title  to  the  beds 
of  navigable  streams  below  the  average 
high-water  mark  for  the  use  and  bene- 
fit of  the  whole  people.  Northern  Pac. 
Ry.  Co.  V.  Hirzel,  161  P.  854,  29  Ida- 
ho, 438. 

The  title  to  beds  of  navigable  streams 
passed  to  the  state  of  Idaho  on  its  ad- 
mission without  any  special  grant.    Id. 

The  Legislature  should  enact  proper 
laws  for  the  management  and  control 
of  the  beds  of  navigable  streams.    Id. 

The  state  is  owner  of  lands  underly- 
ing navigable  waters  below  mean  high 
water  with  power  to  determine  rights 
of  riparian  proprietors,  subject  only  to 
limitations  of  United  States  Constitu-. 
tion.  State  v.  Richardson,  72  So.  984, 
140  La.  329. 

Title  of  a  riparian  owner  to  sub- 
merged lands  of  a  navigable  stream  is 
subservient  to  superior  right  of  the 
United  States  under  Const.  U.  S.  art. 
1,  §  8(3),  to  take,  control,  and  regulate 
same  in  interests  of  navigation.  Mc- 
Morran  Milling  Co.  v.  C.  H.  Little  Co., 
167  N.  W.  990,  201  Mich.  301. 

The  title  of  either  the  state  or  ri- 
parian owners  to  submerged  lands  of 
navigable  waters  is  burdened  with  a 
trust  for  use  and  benefit  of  (be  people 
for  commerce.    Id. 

The  federal  government  has  para- 
mount dominant  right  superior  to  that 
of  riparian  owner,  and  may  take,  con- 
trol, and  regulate  in  interest  of  navi- 
gation navigable  waters  and  submerged 
lands  under   the   same.    Id. 

7.  State   ownership   of    lake  bedsy— 

The  state  acquires  by  adverse  posses- 
sion any  private  land  submerged  by  the 
building  of  a  levee,  although  the  own- 
er continues  to  make  futile  efforts  to 
drain  it,  and  after  seven  years  the 
right  to  fish  and  hunt  thereon  are  in 
the  public.  State  v.  Parker  (Ark.)  200 
S.  W.  1014,  certiorari  denied  Parker  v. 
State  of  Arkansas  ex  rel.  Thompson, 
38  S.  Ct.  579,  247  U.  S.  512,  62  L. 
Ed.  1243. 

The  right  of  the  public  to  hunt  and 
fish  on  navigable  waters  extends  to 
high-water  mark,  and  the  state  cannot 
alienate  nor  abdicate  the  trust  to  hold 
them  for  such  use.    Id. 

Lands  bordering  a  navigable  lake  left 
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i^covered  in  the  fall  by  the  natural  re- 
cession of  its  waters  are  sovereign 
lands  of  the  state.  Churchill  Co.  v. 
Kingsbury    (Cal.)    174  P.   329.  " 

The  state  holds  the  title  to  the  bed 
of  Lake  Michigan.  Miller  v.  Commis- 
sioners of  Lincoln  Park,  116  N.  £.  17S, 
278  HI.  400. 

The  right  of  a  state  in  and  to  lands 
under  the  waters  of  Lake  Michigan 
within  the  state  boundaries  is  a  hold- 
ing in  trust  for  all  the  people  of  the 
state,  and  citizens  of  the  state  may 
use  such  lands  so  long  as  they  do  not 
interfere  with  use  by  other  citizens, 
but  the  privilege  does  not  extend  to 
the  citizens  of  another  state.  Lake 
Sand  Co.  v.  State  (Ind.  App.)  120  N. 
B.    714. 

State,  suing  to  enjoin  removal  of 
sand  from  submerged  lands  under  Lake 
Michigan,  is  not  aided  by  doctrine  df 
purpresture,  since  a  "purpresture"  is 
a  permanent  obstruction,  whereas  the 
trespass  complained  of  was  a  tempo- 
rary use  by  anchoring  vessels  for 
dredging.     Id. 

Complaint  in  state* s  suit  to  enjoin 
removal  of  sand  from  land  under  the 
waters  of  Lake  Michigan,  which  alleg- 
ed the  value  of  the  sand  as  it  lay  on 
the  bed  of  the  lake,  held  to  state  a 
cause  of  action.    Id. 

The  state  in  its  sovereign  capacity  is 
without  power  to  convey  or  curtail 
the  right  of  its  people  in  lands  under 
the  waters  of  Lake  Michigan  within 
the   boundaries   of   the   state.     Id. 

The  ownership  of  the  waters  of  Lake 
Erie  and  the  land  under  them,  being 
matters  of  public  concern,  the  state 
cannot  as  trustee  for  the  public  by 
acquiescence  or  otherwise  abandon  the 
property  or  permit  a  diversion  of  it 
to  private  uses.  State  v.  Cleveland  & 
P.  R.  Co.  (Ohio)  113  N.  B.  677,  L.  R. 
A.  1917A,  1007. 

The  title  to  land  under  the  waters 
of  Lake  Erie  within  the  limits  of  Ohio, 
is  in  the  state  as  trustee  for  the  bene- 
fit of  the  people.    Id. 

The  state  is  the  owner  of  the  bed 
of  a  navigable  lake  below  ordinary  low- 
water  mark.  State  v.  Deisch,  162  N. 
W.  365,  38  S.  D.  560. 


III.  BOUNDARIES     OF     RIPARIAN 

LANDS 

9.  Applloation  of  local  or  common- 
law  rule^— Where  a  river  gradually 
washed  away  lots  in  section  31  be- 
longing to  plaintiff,  until  they  became 
submerged,  and  encroached  on  the 
southwest  quarter  of  section  30  upon 
some  owned  by  defendant,  so  that  he 
became  the  riparian  owner,  and  there- 
after the  land  submerged  was  by  grad- 
ual deposit  restored,  the  lots  in  section 
31  did  not  become  the  property  of  de- 
fendant on  the  theory  that  the  old 
boundary  line  was  extinguished.  Al- 
lard  V.  Curran  (S.  D.)  168  N.  W.  761. 


91/2.  Meander  lines  of  river^— "Wh^t^ 
an  Indian  reservation  was  by  act.  ol 
Congress  bounded  by  the  main  clmxi.iv^ 
of  a  river,  the  meander  lioes  o€  the 
river  are  not  to  be  deemed  the  t:r>av- 
erse  lines  bounding  the  reserve  ^on. 
U.  S.  V.  Hutchings  (D.  C.)  262  F.    841. 

10.  High-water  mark  as  bennd&ry,— 

Private  ownership  of  land  riparian  to 
navigable  waters  in  Florida  eactie^nds 
ordinarily  to  high-water  mark.  QTliies- 
en  V.  Gulf,  F.  &  A.  Ry.  Co.  (Fla.>  78 
So.  491. 

At  common  law  lands  which  'v^e^te 
bounded  by  and  extended  to  hi^li-^w^. 
ter  mark  of  waters  in  which  tide  ebb- 
ed and  flowed  were  riparian  or  li^^oz-a] 
to  such  waters.     Id. 

Grants  by  the  United  States  ^uider 
the  public  land  laws  of  lands  bourkdcd 
by  navigable  waters  do  not  of  tJielr 
own  force  carry  title  or  right  below 
the  high-water  mark.  Northern  I*ac. 
Ry.  Co.  V.  Hirzel,  161  P.  854.  2»  Ida. 
ho,  438. 

Whenever  a  municipality  is  a  riparian 
owner   on   navigable   waters,  it  takes 
title  to  the  lands  to  high- water  m&rk. 
Id. 

The  property  line  of  lots  abutting  on 
Lake  Michigan  is  the  water  line  of  the 
lake  as  it  exists  when  free  from    dia- 
turbing  causes,  and  not  the  high-water 
mark.     Brundage  v.  Knox,  117  N.  B. 
123,  279  111.  450. 

Riparian  owner  on  a  navigable  lake 
owns  down  to  ordinary  high-water 
mark;  between  that  and  ordinary  low- 
water  mark  he  and  the  state  have 
qualified  ownerships.  State  v,  peischt 
162  N.  W.  365,  38  S.  D.  560.    . 

13.  Water's  edge  or  bank  as  bo*"'' 
aryw— Where  meander  line  is  run  for 
purpose  of  calculating  area  of  ^^ 
granted,  shore  line  constitutes  ^^ 
boundary.  Curtis  v.  Upton  (OalJ  *^ 
P.  935. 

Where  boundary  of  land  is  describea 
in  deed  as  main  channel  of  streiun*.^ 
the  absence  of  language  indicBti^ 
otherwise,  such  boundary  is  center  ^^ 
stream,  not  water's  edge.  Kef  ^* 
Fee  (Iowa)  161  N.  W.  545. 

14.  Thread  of  stream  as  bonndaO^^ 

Presumption   that   land   conveyed     ^\j 
bounded  by  stream  extends  to  rii**    ^^ 
stream  and  not  to  a  swamp  betr^^^^ 
stream   and  upland  is   not  conclti^ 
and  may  be  rebutted  by  showin^^ 
memorial  usage  to  contrary,  etc.     -^ —    ^ 
lins    Lum'ber    Co.    v.    Williamson*      ^ 
Brown   Land   &   Lumber   Co.,  24^ 
232,  158  O.  C.  A.  892.  -^ 

When  a  navigable  stream  change^    ^y 
main    channel    of    navigation,   not  ,^»^fl 
creeping  over   the  intermediate  *^ 
between  the  old  chaimel  and  the 
one,  but  by  jumping  over  them  or 
ning    around    thehi,    and    making 
adopting  a  new  course,   the  boun^**^^ 
remains  in  the  old  channel  ^iah}^^^^^ 
subsequent    changes,    while    the  ^^ZZ^ 
in  it  remains  a  running  stream,  ^^^^' 
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notwithstanding  the  fact  that  the 
change  from  the  old  channel  to  the 
new  one  wtfs  wrought  gradually  during 
several  years,  etc.  Davis  y.  Anderson- 
TuUy  Co.  (C.  C.  A.)  252  F.  681. 

At  common  law,  riparian  owner  took 
title*  to  middle  of  adjacent  nonnavigable 
stream.  U.  S.  v.  Brewer-Elliott  Oil  & 
Gas  Go.  (D.  C.)  249  F.  609. 

Under  Act  June  5,  1872,  describing 
the  Osage  Reservation  as  bounded  by 
the  main  channel' of  the  Arkansas  riv- 
er, the  "main  channel"  does  not  simply 
mean  the  main  branch  of  the  river, 
for  the  "channel"  of  a  river  is  lesa 
comprehensive  and  means  primarily  its 
bed,  and  hence  the  reservation  extended 
to  the  main  channel.  U.  S.  v.  Hutch- 
ings  (D.  G.)  252  F.  841. 

Center  of  stream  bounding  land  bor- 
dering on  nonnavigable  river,  means 
the  center  of  the  whole  stream,  and 
not  the  center  of  that  portion  of  a 
stream  between  an  island  and  the 
shore.  Kerr  v.  Fee  (Iowa)  161  N.  W. 
545. 

Where  deed  described  land  as  all  of 
quarter  section  "lying  and  being  on 
the  right  bank  of  White  Breast  creek," 
held  that  such  deed  conveyed  to  cen- 
ter of  creek.    Id. 

To  retain  title  to  bed  of  a  nonnaviga- 
ble stream  in  grantor  the  intention  to 
do  so  must  be  clearly  expressed  in  con- 
veyance.    Id. 

Description  in  deed  of  boundary,  as 
bank  of  stream  or  as  beginning  at  de- 
fined point  on  bank  and  running  along 
nonnavigable  stream,  is  presumed  to 
run  along  center  of  the  stream  if  gran- 
tor's title  extends  to  such  center.     Id. 

Where  vendor  sold  127  acres  of  land 
bordering  on  a  nonnavigable  stream, 
the  purchaser  became  a  riparian  own- 
er, with  full  riparian  rights,  and  in  le- 
gal effect  the  deed  conveyed  to  the  cen- 
ter line  of  the  stream.  Compton  v. 
Hites  aowa)  169  N.  W.  401. 

After  selling  land  bordering  on  a  non- 
navigable stream,  the  state,  without  the 
consent  of  the  purchaser,  cannot  lease 
to  another  the  bed  of  the  stream  for 
the  purpose  of  drilling  for  oil  or  gas. 
Palmer  Co.  v.  Wilkinson,  75  So.  806, 
141  La.  874. 

Title  of  a  riparian  owner  to  subaque- 
ous lands  of  a  navigable  stream  extends 
to  thread  of  stream.  McMorran  Mill- 
ing Go.  v.  C.  H.  Little  Co.,  167  N.  W. 
990,  201  Mich.  301. 

The  riparian  owner  takes  to  the 
center  of  the  thread  of  navigable 
streams,  subject  to  the  public  right  of 
use  and  navigation;  tidewater,  naviga- 
ble streams,  and  lakes  belonging  to 
public  for  purposes  of  commerce,  fish- 
eries, and  othor  uses.  Richardson  ▼. 
Sims  (Miss.)  80  So.  4. 

Riparian  owners  on  nonnavigable 
streams  are  presumed  to  own  to  the 
middle  thread  of  the  stream,  but  this 
presumption  yields  to  proof  that  the 
edge  of  the  stream  is  the  true  bound- 
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ary  line.  Jennings  ▼.  Marston  (Va.)  92 
S.  E.  821. 

Where  riparian  owners  on  a  nonnav- 
igable stream  own  to  the  middle  of  the 
streaiD,  and  convey  by  a  deed  calling  for 
the  stream  as  a  boundary,  they  are  con- 
clusively presumed  to  convey  to  the 
middle,  unless  they  expressly  exclude 
that  presumption  by  words  in  the  con- 
veyance.   Id. 

A  deed  describing  land  as  bounded  on 
the  south  by  a  pond  did  not  convey  land 
to  the  middle  thread  of  a  stream  form- 
ing the  pond,  where  it  appeared  that 
the  grantor  and  his  predecessors  in  ti- 
tle did  not  own  or  claim  further  than 
the  edge  of  the  pond  at  the  time  of  the 
execution  of  the  deed.    Id. 

15.  State    line    as    boundary.— How 

land  that  emerges  on  either  side  of 
interstate  boundary  stream  shall  be 
disposed  of  as  between  public  and  pri- 
vate ownership  is  to  be  determined  ac- 
cording to  the  law  of  each  state.  State 
of  Arkansas  v.  State  of  Tennessee,  38 
S.  Ct  301,  246  U.  S.  158,  62  L.  Ed. 
638,  L.  R.  A.  1918D,  258. 

Where  the  main  channel  of  a  naviga- 
ble stream  is  the  boundary  between  two 
states,  and  it  changes  by  the  slow  and 
natural  processes  of  accretion  and  re- 
liction, the  boundary  follows  the  chan- 
nel; but,  where  it  changes  by  the  sud- 
den and  violent  process  of  avulsion,  the 
boundary  remains  where  the  main  chan- 
nel was  at  the  time  of  the  avulsion, 
subject  to  such  changes  as  may  be 
wrought  thereafter  by  accretion  or  ero- 
sion, while  the  old  channel  is  occupied 
by  the  running  stream.  Davis  v.  An- 
derson-Tully  Co.  (0.  G.  A.)  252  F.  681. 

16.  Ownership  of  river  beds^— Servi- 
tude of  privately  owned  lands  forming 
banks  of  a  stream  to  the  interests  of 
navigation  is  confined  to  such  streams 
as  are  in  their  natural  condition  navi- 
gable in  fact.  U.  S.  v.  Cress,  37  S.  Ct. 
380,  61  L.  Ed.  746. 

In  view  Of  Act  March  3,  1811,  declar- 
ing navigable  waters  in  former  territo- 
ry of  Louisiana  and  Orleans  to  be  pub- 
lic highways,  and  declarations  in  Treaty 
with  France,  Cherokee  Nation  when  by 
patent  dated  December  31,  1838,  it  se- 
cured lands  in  Louisiana  Purchase  Ter- 
ritory on  both  sides  of  Arkansas  river, 
did  not  acquire  title  to  bed  of  stream 
if  it  was  navigable.  U.  S.  v.  Brewer- 
Eliott  Oil  &  Gas  Co.  (D.  O.)  249  F. 
609. 

Minerals  in  bed  of  Arkansas  river 
which  bounded  Osage  Reservation,  un- 
der Osage  Allotment  Act  of  June  28, 
1906,  belong  to  tribe  alone  if  river  at 
that  point  is  nonnavigable,  so  that  title 
to  bed  would  pass  to  riparian  owners. 
Id. 

The  title  to  beds  of  navigable  streams 
does  not  pass  to  patentees  of  the  Unit- 
ed States  by  sale  of  lands  bordering 
thereon.  Northern  Pac.  Ry.  Co.  v. 
Hirzel,  161  P.  854.  29  Idaho,  438. 

There  is  no  statute  law  granting  a 
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riparian  owner  on  a  navigable  stream, 
the  bed  of  such  stream  or  any  portion. 
Id. 

A  riparian  owner's  rights  extend  only 
to  the  high-water  mark;  the  state 
holding  title  to  the  bed  for  the  benefit 
of  the  whole  public.    Id. 

Under  Const,  art.  9,  the  term  "pub- 
lic lands"  refers  to  those  subject  to 
disposal  by  the  state  land  board  and 
does  not  include  the  beds  of  navigable 
waters  or  lands  below  high-water  mark. 
Id. 

The  title  and  rights  of  littoral  and  ri- 
parian owners  in  the  subaqueous  soil 
of  navigable  waters  within  the  limits 
of  the  state,  are  governed  by  the  laws 
of  the  state  subject  to  the  superior  au- 
thority of  the  federal  government. 
State  V.  Cleveland  &  P.  R.  Co.  (Ohio) 
113  N.  B.  677,  L.  R.  A.  1917A,  1007. 

A  riparian  owner  of  a  navigable 
stream,  not  a  state  boundary  line,  takes 
to  the  center  of  the  stream  between 
his  boundary  lines  produced  to  the  cen- 
ter of  the  stream  at  right  angles  with 
the  center  line.  Metropolitan  Inv.  Co. 
of  Milwaukee  v.  City  of  Milwaukee,  161 
N.  W.  785.  165  Wis.  216. 

18.  Ownership    of     islands.— Plaintiff 

did  not  lose  title  to  island  by  fact  that 
it  was  totally  submerged  at  one  time, 
and  remained  so  for  a  considerable  pe- 
riod, where  the  land  reappeared  and 
was  capable  of  identification  by  its  orig- 
inal description.  Randolph  v.  Hinck, 
115  N.  E.  182,  277  HI.  11. 

Where  'a  government  patent  conveyed 
land  adjacent  to  a  nonnavi gable  river, 
patent  conveyed  all  land  between  mean- 
der line  on  shore  and  middle  thread  of 
river,  including  an  island  which  was  not 
mentioned  in  government  survey,  in  the 
absence  of  an  express  reservation  or 
the  existence  of  a  previous  patent  or 
survey  covering  such  island.  T.  L. 
Wright  Lumber  Co.  v.  Ripley  County, 
192  S.  W.  996,  270  Mo.  121. 

Where  the  original  government  sur- 
vey commenced  in  1871  and  finished  in 
1872  plainly  indicated  an  island  in 
the  Arkansas  river  which  bounded  the 
Osage  Reservation,  the  fact  that  the 
island  was  not  meandered  or  surveyed 
did  not  affect  the  claim  of  the  tribe 
thereto;  indeed,  title  would  not  have 
been  affected  had  the  island  been  whol- 
ly ignored.  U.  S.  v.  Hutchings  (D.  C.) 
252  F.  841. 

The  division  line  between  opposite 
riparian  owners  on  a  nonnavigable 
stream  would  be  the  middle  of  the 
stream,  and,  if  that  line  falls  upon  an 
island,  a  division  of  the  island  is  re- 
quired.    Id. 

An  island  between  Osage  and  Pawnee 
counties,  Okl.,  held  to  belong  to  the 
Osage  Indian  Tribe  under  Act  June  5, 
1872,  which  described  reservation  as 
extendintr  to  main  channel  of  Arkansas 
river,  which  at  that  time  was  on  the 
side  of  the  island  furthest  from  the 
reservation.     Id. 
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19.  Lakes   as    boundaries.— LowUnda 

covered  with  blackthorn,  cottonwood> 
maple,  and  honey  locust,  with  an  onder* 
growth  of  vines  and  briars,  are  not  a 
part  of  the  lake  on  which  they  border, 
although  submerged  part  of  the  year. 
State  V.  Parker  (Ark.)  200  S.  W.  1014, 
certiorari  denied  Parker  v.  State  of  Ar- 
kansas ex  rel.  Thompson,  38  S.  Ct  CT9. 
247  U.  S.  512,  62  L.  Ed.  1243. 

Whether  riparian  proprietors  on  a 
nonnavigable  lake  take  title  to  bed  of 
lake  to  center  or  middle,  or  only  to  wa- 
ter's edge,  is  a  question  of  local  law, 
to  be  finally  determined  by  statute  or 
decisions .  of  the  highest  state  court 
Richardson  v.  Sims  (Miss.)  80  So.  4. 

Nonnavigable  lakes  being  subject  to 
private  ownership,  title  to  their  beds 
goes  with  the  riparian  ownership  as  ap- 
purtenant thereto.     Id. 

The  riparian  owner  on  a  nonnavigable 
lake  takes  title  to  the  middle  or  center 
of  the  lake  ratably  with  other  riparian 
owners.    Id. 

If  riparian  ownership  on  a  nonnaviga- 
ble lake  should  extend  to  a  mere  rim  of 
the  lake,  and  it  should  clearly  appear 
that  to  enforce  general  rule  as  to  title 
to  bed  of  lake  running  to  center  would 
be  to  perpetrate  manifest  injustice  to 
grantor,  an  exception  to  the  general 
rule  might  possibly  be  made.    Id. 

Title  of  riparian  owner  on  nonnavi- 
gable lake  does  not  merely  extend  to 
water's  edge,  where  the  lake  boundary 
on  government's  plat  is  shown  to  have 
been  meandered;  meander  lines  having 
been  run  to  ascertain  exact  quantity  of 
upland  to  be  charged  for  by  govern* 
ment  in  granting  riparian  land.    Id. 


IV.  RIPARIAN    RIGHTS 

20.  Applioation  of  local  or  commoi- 
law  rules.— Under  Civ.  Code  la.  arts. 
455,  457,  land  between  a  levee  and  a 
navigable  river  is  the  property  of  a  ri- 
parian proprietor,  though  subject  to 
public  use.  Pittsburgh  &  Southern 
Coal  Co.  V.  Otis  Mfg.  Co.,  249  F.  667, 
161  C.  O.  A.  577. 

As  the  reason  for  the  common-law 
rule  of  riparian  rights  on  navigable 
streams  does  not  exist  in  Idaho,  tbft 
rule  does  not  apply.  Northern  Pac.  By- 
Co.  V.  Hirzel,  IGl  P.  854.  29  Idaho,  438. 

There  is  no  common-law  doctrine  as 
to  navigable  streams  similar  to  those 
found  in  Idaho;  such  streams  not  ei- 
isting  in  England.    Id. 

21.  Nature  and  extent  of  rights/' 
Riparian  owners  may  protect  *^®"*' 
selves  from  extraordinary  floo^  ^^ 
erecting  defensive  -works  alon^  ^* 
front  of  their  lands.  Cubbins  v.  ^' 
sissippi  River  Commission^  36  S.  ^ 
671,  241  U.  S.  351,  60  L.  Ed,  10^- 

Decree  enjoining  party  from  co^' 
structing,  continuing,  or  maintainixiS  ^ 
tidelands  any  structure  obstructic3^  ^' 
interfering  with  access  of  owner  9^  ^' 
land  and  building  of  wharf  by  it  ^^^ 
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not  erroneous.    Worthen  liUmber  MUla 
v.  Alaska  Juneau  Gold  Mining  Co.,  220 

F.  966,  144  C.  C.  A.  248. 

After  riyer  changed  its  channel  to 
new  route,  center  line  of  old  channel 
held  to  become  fixed  and  nnyarying 
boundary  between  contiguous  subdivi- 
sions of  land,  and  not  changed  by  grad- 
ual  and  imperceptible   accretions.     A. 

G.  Wineman  &  Sons  ▼.  Reeyes,  245  F. 
254,  157  C.  0.  A.  446. 

Right  which  public  in  Louisiana  has 
to  use  banks  of  navigable  riyers  does 
not  entitle  one  other  than  a  riparian 
proprietor  to  appropriate  part  of  such 
bank  to  his  private  use,  and  a  riparian 
proprietor  has  such  an.  interest,  dis- 
tinct from  that  of  the  public,  that  he 
may  recover  for  another's  appropria- 
tion of  a  part  of  the  bank  to  a  private 
use.  Pittsburgh  &  Southern  Coal  Co. 
V.  Otis  Mfg.  Co.,  249  F.  667,  161  O.  C. 
A.  577. 

■  At  common  law  riparian  proprietor 
whose  land  extended  to  high-water 
mark  of  tide  waters  had  right  of  in- 
gress and  egress  to  and  from  land  over 
the  waters  upon  which  his  land  border- 
ed. Thiesen  v.  Gulf,  F.  &  A.  Ry.  Co. 
(Fla.)  78  So.  491. 

Rights  of  riparian  proprietors  in  bed 
of  navigable  stream  below,  mean  high- 
water  line  held  subordinate  to  public 
right  of  navigation  and  right  to  im- 
prove the  channel  for  such  purpose. 
Mintzer  y.  North  American  Dredging 
Co.  (D.  C.)  242  F.  553,  decree  affirmed 
North  Amfrican  Dredging  Co.  of  Ne- 
vada y.  Mintzer,  245  F.  297,  157  C.  C. 
A.  489. 

In  improving  navigsble  stream  for 
purpose  of  nayigation,  held,  that  there 
is  no  right  to  carry  away  underlying 
soil  without  compensation  to  riparian 
proprietor  an<)  to  sell  it  to  another.    Id. 

In  Florida  riparian  proprietor  whose 
land  extends  to  high-water  mark  of  tide 
waters  has  right  of  ingress  and  egress, 
of  unobstructed  view  over  waters,  and, 
in  common  with  public,  right  of  naviga- 
tion, bathing  and  fishing  oyer  and  in 
such  waters.    Id. 

Whether  a  riparian  owner  having  the 
right  to  use  waters  for  irrigation  has 
actually  used  them  or  not  is  immate- 
rial, the  right  to  such  waters  not  being 
subject  to  acquirement  by  use  or  to 
loss  by  disuse.  Half  Moon  Bay  Land 
Co.  y.  Cowell  (Cal.)  160  P.  675. 

The  use  by  one  riparian  owner  of  the 
water  6f  a  stream  in  whole  or  in  part 
cannot  be  interfered  with  by  another 
riparian  owner,  not  using  the  water 
himself.     Id. 

Owners  of  land  upon  the  littoral  of  a 
navigable  bay  have  no  right  of  access 
to  deep  water  over  intervening  tide 
lands.  City  of  Oakland  y.  Wheeler 
(Cal.  App.)  168  P.  23. 

The  riparian  rights  of  owners  of  land 
on  the  s^ore  of  Lake  Michigan  adjoin- 
ing the  water  were  the  right  of  accre- 
tion and  the  right  of  access  to  the  wa* 


ter  from  their  land.  Miller  y.  Commis- 
sioners of  Lincoln  Park,  116  N.  E.  178. 
278  III.  400. 

The  riparian  rights  of  owners  of  land 
on  the  shore  of  Lake  Michigan  adjoin- 
ing the  water  were  the  right  of  accre- 
tion and  the  right  of  access  to  the  wa- 
ter from  their  land.    Id. 

Addition  to  the  land  of  an  owner  of 
property  abutting  on  one  of  the  Great 
Lakes,  cause  by  accretions  due  in  part 
to  ,the  erection  of  artificial  structures 
by  other  parties  on  adjacent  property, 
belongs  to  the  riparian  owner.  Brun- 
dage  V.  Knox,  117  N.  E.  123,  279  BL 
450. 

As  a  general  rule,  additions  to  land 
fronting  on  bodies  of  water,  caused  by 
artificial  means,  by  the  owner  of  the 
adjoining  shore  land,  do  not  come  un- 
der the  laws  as  to  ownership  of  accre- 
tions formed  by  purely  natural  caus- 
es.   Id. 

A  riparian  owner  may  make  such 
reasonable  use  of  the  water  of  a  nav- 
igable river  for  power  or  other  purpos- 
es as  does  not  materially  interfere  with 
navigation.  Bissell  Chilled  Plow  Works 
V.  South  Bend  Mfg.  Co.  (Ind.  App.)  Ill 
N.  E.  932. 

An  owner  of  land  abutting  on  a  nav- 
igable stream  had  a  right  to  the  use  of 
the  ice  abutting  to  the  land  on  which 
its  manufacturing  plant  was  located. 
Parsons  v.  E.  I.  Du  Pont  De  Nemours 
Powder  Co.   (Mich.)  164  N.  W.  413. 

Sand  and  gravel  in  navigable  streams 
belong  to  riparian  owners,  who  are  en- 
titled to  compensation  from  private  in- 
dividuals who  take  the  same.  McMor- 
ran  Milling  Co.  v.  C.  H.  little  Co.,  167 
N.  W.  990,  201  Mich.  301. 

Where  an  island  increases  by  accre- 
tions, a  riparian  owner  cannot  claim 
any  part  thereof  extending  beyond  bis 
boundaries.  Archer  v.  Southern  Ry. 
Co.  in  Mississippi,  75  So.  251,  114 
Miss.  403. 

The  owner  of  tidelands  on  a  naviga- 
ble stream  cannot  be  deprived  of  his 
rights  to  draw  seines  along  his  lands  by 
erection  of  fish  traps  by  private  indi- 
viduals under  federal  license  on  the  the- 
ory that  such  persons  are  acting  un- 
der the  jus  publicum.  Johnson  v.  Jeld- 
ness,  167  P.  798,  85  Or.  657. 

Act  Cong.  Feb.  14,  1859,  {  2,  admit- 
ting Oregon  to  statehood  and  provid- 
ing for  freedom  of  navigable  waters, 
is  merely  declarative  and  preservative 
of  the  jus  publicum,  including  the  pub- 
lic rights  of  navigation  and  fishery;  but 
a  freeholder  whose  dose  abuts  upon 
such  waters  is  entitled  to  the  aid  of  the 
courts  to  maintain  his  right  against 
invasion  by  private  persons  in  their 
own  interests.    Id. 

Conceding  that  t^tle  to  bed  of  stream 
which  is  navigable  in  fact  is  in  ripa- 
rian owners,  they  do  not  ovim  .the  water 
itself,   but   only   the   use    of   it  as   it 
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flows  by  their  property.     Guilliams  v. 
Beaver  Lake  Club  (Op.)  175  P.  437. 

22.  Landings  and  wharve8.»Where 
title  to  tidelands  was  withheld  from 
sale  by  Const.  Cal.  1879,  art.  15,  §  3,  no 
wharfing-out  right  by  an  owner  of  wa- 
ter front  property  can  be  acquired  by 

§  4919.  (R.  S.  §  2477.)     Right  of 

Grant  of  right  of  way.p-In  action  to 
restrain  park  commissioners  from  oc- 
cupying land  for  road  purposes,  coun- 
ty's evidence  to  support  its  claim,  not 
specifically  pleaded,  of  right  to  road  un- 
der this  section,  held  admissible,  not 
constituting  variance.  Greiner  v. 
Board  of  Com'rs  of  Park  County 
(Colo.)  173  P.  719. 

If  way  for  highway  was  granted  pub- 
lic by  Act  Cong.  .July  26,  1866,  and 
road  was  laid  out  before  November, 
1872,  when  government  survey  was 
made  dividing  tract  into  sections,  this 
section  applied  to  give  public  right  of 
.way,  despite  Colo.  Organic  Act,  provid- 
ing a  temporary  government  for  terri- 
tory of  Colorado,  approved  February 
28,  1861,  section  14  reserving  sections 
16  and  36  in  each  township  for  support 
of  schools,  though  one  of  sections  in- 
volved was  section  16.    Id. 

—  Acceptance.— For  county  com- 
missioners to  accept  on  state's  behalf 
grant  of  right  of  way  over  public  do- 
main expressed  in  this  section,  it  must 
conform  to  Rev.  Codes  Idaho,  §  916  et 
seq.,  and  its  order  of  record  declaring 
certain  section  lines  to  be  public  high- 
ways, is  not  substantial  compliance 
with  law.  Gooding  Highway  Dist.  of 
Gooding  County  v.  Idaho  Irr.  Co.  (Ida- 
ho) 164  P.  99. 

To  constitute  acceptance  61  congres- 
sional grant  of  right  of  way  for  high- 
ways across  public  lands,  there  must  be 
cither  user  sufficient  to  establish  high- 
way under  laws  of  state  or  some  pos- 
itive act  of  proper  authorities  mani- 
festing intent  to  accept.  Koloen  v.  Pi- 
lot Mound  Tp.  (N.  D.)  157  N.  W.  672. 

Laws  1870-71,  c.  33,  accepting  right 

§  4920.  (Act  July  5,  1884,  c.  214, 
ervations;    ferry   landings; 

City  roadway  constructed  by  permis- 
aion  of  Congress  through  land  occupied 
as  a  fort.^^ity,  permitted  by  Congress 
to  construct  roadway,  with  curbings, 
through  federal  land  occupied  as  a  fort, 
held  not  liable  for  Injury  to  one  who, 


adverse  possession.  City  of  Oakland 
V.  Wheeler  (Cal.  App.)  168  P.  23. 

CITED    WITHOUT    DEFINITE 
APPLICATION 

U.  S.  V.  Brewer-EUiot  Oil  &  Qas  0). 
(D.  C.)  249  F.  609. 

way  for  highways. 

of  way  for  highways  on  public  lands 
granted  by  this  section,  related  back  to 
date  of  grant,  and  was  not  revoked  by 
subsequent  use  of  part  of  land  as  In- 
dian reservation,  nor  by  Laws  ^\  D. 
1897,  c  112,  §§  3.  22,  and  Laws  1879, 
c.  97,  {  3.  Faxon  v.  Lallic  Civil  Tp, 
163  N.  W.  531,  36  N.  D.  634. 

Under  this  section  a  highway  ;rant 
may  be  accepted  by  the  public  without 
action  by  the  public  authoritiea  and 
continued  use  of  the  road  under  circum- 
stances clearly  indicating  an  intention 
to  accept  is  sufficient.  Hatch  Bros.  Co. 
▼.  Black  (Wyo.)   165  P.  518. 

Evidence  held  to  make  a  question  for 
the  jury  whether  a  highway  across  pub- 
lic lands  granted  by  this  section  was 
accepted  by  the  public.    Id. 

Interference  with  homestead  Md  oth- 
er entrie8.p-Under  this  section  and  Rev. 
St.  Colo.  1908,  §  5834.  highway  cannot 
be  declared  established  over  section  or 
township  lines  on  public  domain  wliere 
it  interferes  with  rights  of  entryman 
thereon.  Korf  ▼.  Itten  (Colo.)  169  P. 
148. 

Under  this  section  and  Rev.  St  Colo. 
1908,  {  5834,  declaration  of  highly 
over  public  domain  does  not  establish 
same  as  to  lands  on  which  there  has 
been  homestead  or  pre-emption  entry 
though  entries  have  been  subsequently 
abandoned.    Id. 

Land  granted  to  railroad^^-SectionB  of 

land  granted  to  a  railroad  before  this 
section  was  made  applicable  by  Pol 
Code  S.  D.  S  1594,  were  not  public 
lands  on  which  lines  highways  conld 
thereby  be  opened.  Sample  v.  Barter 
(S.  D.)  156  N.  W.  1016. 

§  6.)     Roads  across  military  res- 
bridges^. 

while  in  exercise  of  due  care,  tripped 
over  iron  guard  placed  by  a  federal 
officer,  rendering  sidewalk  constructed 
by  government  outside  the  curb  un- 
safe for  travel.  Holt  v.  City  of  Buffa- 
lo (Sup.)  160  N.  Y.  S.  750. 


§  4921.  (Act  March  3,  1875,  c.  152,  §  1.)     Right  of  way  through 
public  lands  granted  to  railroads. 


Railroad  right  of  way— Acquisition  In 
general.— Under  Act  Cong.  March  3, 
1875,  railroad  right  of  way  over  public 
lands  may  be  acquired  either  by  actual 
construction  of  road  or  by  approval  of 
Secretary  of  Interior  after  definite  lo- 
cation and  filing  profile  of  road  in  local 
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land  office.    Van  Dyke  y.  Arisona  East- 
ern R,  Co.  (Aria.)  157  P.  1019. 

Where  railroad  company  purchased 
right  of  way  over  mining  location,  such 
right  of  way  was  limited  by  terms  of 
purchase  so  long  as  land  remained  i 
mining  location,  bat  .not  when  by  aban- 
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donment  it  reverted  to  public  domain. 

Id. 

Homesteaders  of  lands  in  forest  re- 
serve, claimed  by  railroad  as  within 
right  of  way  under  Act  Cong.  March 
3,  1875  (Comp.  St.  1916,  §§  4921^926) 
and  Act  March  3,  1899  (Comp.  St.  1916, 
§  4945),  could  not  object,  as  against 
railroad,  that  it  was  beyond  its  charter 
powers  to  construct  line  involved,  that 
being  matter  for  Secretary  of  Interior 
when  granting  permission  to  locate  line, 
while  homesteaders  had  no  relation  to 
railroad  entitling  them  to  complain.  Id. 
—  Nature  and  purpose  of  grant.— ^ 
Grant  of  railroad  right  of  way  has  been 
fixed  by  Congress  at  100  feet  on,  each 
side  of  center  of  track,  and  power  to  so 
fix  it  is  a  legislative  function  which 
cannot  be  reviewed  by  courts.  Van 
Dyke  v.  Arizona  Eastern  B.  Co.  (Ariz.) 
157  P.  1019. 

Act  Cong.  July  2,  1864,  c.  217,  {  2, 
granting  right  of  way  to  Northern 
Pacific  Railroad,  granted  limited  fee  on 
implied  condition  of  reverter  if  the 
grantee  or  its  successor  ceased  to  use 
or  retain  land  for  purpose  for  which 
it  was  granted.  Crandall  v.  Goss,  167 
P.  1025,  30  Idaho,  661. 

Under  Act  of  Congress  July  1,  1862, 
c.  120.  as  amended  by  Act  Cong.  July 
2,  1864,  c.  216,  Union  Pacific  Raflroad 
Company  became  owner  in  fee  of  a  right 
of  way  200  feet  on  each  side  of  center 
of  track,  superior  to  claims  -initiated 
after  amendatory  act,  and  such  right 
was  not  a  mere  easement  of  passage. 
Union  Pad  R,  Co.  v.  Davenport,  170  P. 
993,   102  Kan.   513.      < 

Under  Act  Cong.  July  1,  1862,  c.  120, 
as  amended  by  Act  Cong.  July  2,  1864, 
c.  216,  the  Union  Pacific  Railroad  Com- 
pany became  owner  in  fee  of  right  of 
way  200  feet  on  each  side  of  center  of 
track,  and  not  a  mere  easement  of 
passage,  which  would  not  be  defeated 
by  adverse  possession.     Id. 

Under  Act  Cong.  July  27, 1866,  c.  278, 
granting  railroad  right  of  way  over  pub- 
lic lands  of  United  States  without  res- 
ervation, if  it  clearly  appeared  that  the 
term  "public  lands"  was  intended  to 
include  lands  previously  reserved  for 
specific  purposes,  such  intention  would 
prevail.  Dugan  v.  Montoya  (N.  M.) 
173  P.  118. 

A  right  of  way  granted  by  Congress 
and  devoted  to  transportation  by  a  com- 
mon carrier  cannot,  either  with  or  with- 
out the  consent  of  the  carrier,  be  de- 
voted to  permanent  structures  such  as 
tipples  for  a  coal  company.  Ketchum 
Coal  Co.  V.  Pleasant  Valley  Coal  Co. 
(Utah)  168  P.  86. 

—  Lands  subject  to  grant  of  right 
of  way.— Rights  of  applicant  to  select 
land  as  forest  reserve  lieu  lands  held 
superior  to  those  of  railroad  whose  pro- 
file under  this  act  was  filed  and  approv- 
ed after  his  application  was  filed  but 
before  patents  were  issued.  Eastern 
Oregon  Land  Co.  v.  Deschutes  R.  Co., 
246  F.  400,  158  C.  C.  A.  464,  reversing 


decree  Same  ▼.  Des  Chutes  R.  Co.  (D. 
C.)  213  F.  897,  certiorari  denied  Des- 
chutes R.  Co.  V.  Eastern  Oregon  Land 
Co.,  38  S.  Ct.  192,  245  U.  S.  672,  62 
L.  Ed.  640. 

Where,  under  Act  Dec.  15,  1870,  rail- 
road company  was  granted  right  of  way 
over  pubUc  land,  it  is  entitled  to  right 
of  way  over  such  lands  within  incorpo- 
rated city,  despite  town- site  law,  for 
it  could  not  have  been  intended  that 
right  of  way  would  stop  at  city  limits. 
Salt  Lake  Inv.  Co.  v.  Oregon  Short  Line 
R.  Co.,  38  S.  Ct.  348,  246  U.  S.  446,  62 
L.  Ed.  823,  affirming  judgment  148  P. 
439,  46  Utah,  203. 

Where  defendant  after  holding  land 
under  mining  location  abandoned  it  and 
immediately  established  a  homestead 
residence  thereon  which  finally  ripened 
into  a  patent,  his  title  as  against  a 
railroad  claiming  a  right  of  way  dated 
from  his  homestead  residence,  not  from 
his  prior  mining  location.  Van  Dyke  v. 
Arizona  Eastern  R.  Co.  (Ariz.)  157  P. 
1019. 

After  contract  between  United  States 
and  state  segregating  lands  under 
Comp.  St  1916,  §  4686,  such  lands  are 
reserved  from  sale  by  United  States, 
and  are  not  public  lands,  within  Act 
Cong.  March  3,  1875,  c.  152,  granting 
railroad  rights  of  way,  and  are  not  sub- 
ject to  location  thereunder.  Oregon 
Short  Line  R.  Co.  v.  Williams,  168  P. 
14,  30  Idaho,  715. 

If  when  railroad  seeks  to  appropriate 
public  land  for  right  of  way  it  is  subject 
to  entry  and  sale,  it  is  entitled  to  ben- 
efits of  this  act,  though  such  land  was 
reserved  from  entry  and  sale  at  date 
of  its  passage,  as  status  of  land  at  ap- 
propriation and  not  at  date  of  act  con- 
trols railroad's  rights.  Jackman  v. 
Atchison,  T.  &  S.  F.  R.  Co,  (N.  M.)  170 
P.  1036. 

Claim  of  adverse  possession  by  'de- 
fendant or  his  predecessor  holding  un- 
der a  pre-emption  or  homestead  claim 
subsequent  to  Act  Cong.  March  21, 
1864,  held  unavailing  against  right  of 
way  granted  to  Northern  Pacific  Rail- 
road Company  by  Act  Cong.  July  2, 
1864.  Northern  Pac.  Ry.  Co.  v.  Mc- 
Donald, 157  P.  222,  91  Wash.  113. 

—  Location  and  acquisition  of  title. 
— A  definite  location  of  a  railway  right 
of  way  under  Act  March  3,  1875,  is 
made  by  completion  of  the  grading, 
though  a  map  is  not  filed  in  the  local 
land  office.  Barlow  v.  Northern  Pac. 
Ry.  Co.,  36  S.  Ct.  456,  240  U.  S.  484,  60 
L.  Ed.  760.  affirming  judgment  Northern 
Pac-  Ry.  Co.  v.  Barlow,  143  N.  W.  903, 
26  N.  D.  159. 

Definite  location  by  railroad  of  right 
of  way  uiider  Act  Cong.  March  3,  1875 
(Comp.  St.  1916,  §§  4921-4926),  oc- 
curs by  actual  construction  of  road. 
Van  Dyke  v.  Arizona  Eastern  R.  Co., 
39  S.  Ct  29,  63  L,  Ed.  — . 

Under  Act  Cong.  March  3,  1875 
(Comp.  St.  1916,  §§  4921-4926)  and 
Act  March  3,  1899  (Comp.  St  1916,  { 

(1093) 


§  4921 


THE   PUBLIC   LANDS 


(Tit  32 


4945),  railroad  which  platted  lines 
across  public  lands,  filing  in  local  land 
office  map  of  definite  location  some 
months  after  land  was  incorporated  in 
forest  reserve,  [held  to  have  acquired 
part  of  land  involved,  as  against  home- 
steader, despite  change  in  right  of  way, 
as  constructed,  from  filed  map;  Secre- 
tary of  Interior  having  given  permission 
to  enter  reserve  and  approved  map.    Id. 

Where  railroad  company  long  after 
constructing  its  road  filed  its  amended 
map  and  profile  in  the  local  land  office, 
its  title  to  its  right  of  way  was  initiat- 
ed by  construction  of  road  and  not  by 
filing  such  map.  Van  Dyke  v.  Arizona 
Eastern  R.  Co.  (Ariz.)  157  P.  1019. 

Where  the  entryman,  whose  daim 
plaintiff  successfully  contested  before 
ousted,  granted  a  ris(ht  of  way  to  de- 
fendant, which  filed  a  map  of  location 
which  was  approved  by  Secretary  of 
the  Interior,  and  constructed  its  raU* 
road,  held  that  under  this  act  and  Rev. 
St  §  2288  (Comp.  St  1916,  |  4535), 
^the  railroad  company  acquired  title  to 
its  right  of  way,  good  as  against  plain- 
tiff. Pierce  v.  Chicago,  Bl  &  P.  S.  Ry. 
Co.  (Mont)  156  P.  127. 

Where  railroad  complied  with  this 
act,  and  Secretary  of  Interior  approved 
its  profile  map  of  right  of  way  and 
station  grounds,  which  approval  was 
noted  on  plats  in  local  land  office,  the 
omission  of  the  reservation  from  the 
patent  or  final  receipt  of  an  entryman 
settling  after  right  of  railroad  accrued 


did  not  give  patentee  title  to  land. 
Jackman  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(N.  M.)  170  P.  1036. 

Act  Cong.  March  8,  1875,  fi  1,  4 
(Comp.  St  1916,  H  ^21,  4924)  per- 
mits location  of  right  of  way  and  ac- 
quisition of  title  by  construction  of  rail- 
road over  public  domain,  and  acquisi- 
tion of  station  grounds  by  location  of 
roadi  filing  of  profile  in  local  land  of- 
fice, and  approval  by  Secretary  of  Inte- 
rior noted  in  plats  in  local  Umd  office. 
Id. 

— ^  Right  to  attack  grants— One  hold- 
ing title  to  homestead,  on  which  resi- 
dence was  acquired  subsequent  to  con- 
struction of  railroad,  cannot  attack 
grant  of  right  of  way  on  ground  that 
railroad  had  no  capacity  to  accept 
grant  Van  Dyke  v.  Arizona  Eastern 
R.  Co.  (Ariz.)  157  P.  1019. 

Timber  for  oonatniction  of  rotd^A 
railroad,  under  Act  March  3,  1876 
(Comp.  St.  1916,  f  4921),  cut  ties  "nec- 
essary for  the  construction  of  said 
railroad,"  and  granted  to  plaintiffs  the 
right  to  use  and  sell  certain  portions  of 
the  timber  remaining,  known  as  tie 
slash.  Held,  that  the  railroad  acquired 
no  title  to  tops  of  trees  from  which 
the  tie  slash  was  made,  and  hence 
could  confer  none  on  an  assignee,  and 
an  official  of  the  General  Land  Office 
had  no  authority  to  permit  removal  of 
such  slash.  Caldwell  y.  U.  S.,  53  Gt 
a.  33. 


OF 


§  4924.  (Act  March  3,  1875/ c.  152,  §  4.)     Same;   map  of  road  to 
be  filed;  forfeiture  of  rights.  * 

sary  grounds"  for  its  station,  switches, 
etc.,  and  filed  a  copy  with  land  office 
showing  its  claim  to  certain  land,  which 
was  acquiesced  in,  a  private  individual 
cannot  litigate  with  railroad  the  ques- 
tion of  necessity.  Dugan  v.  MontoTt 
(S.  M.)  173  P.  118. 

Railroad  company  complying  with  Act 
Cong.  July  27.  1866,  c.  278,  giving  right 
to  lands  for  right  of  way  and  station, 
acquired  more  than  an  easement  and 
took  a  limited  fee,  to  which  no  one 
could  acquire  any  title  by  adverse  pos- 
session or  by  grant  from  railroad  it- 
self.   Id. 


I.  FILING     AND      APPROVAL 
PROFILE   OR    MAP  OF 
ROAD 

4.  Method  of  seourino  station  grounds. 

—This  section,  in  requiring  filing  of 
profile  of  road,  is  directory,  and  rail- 
road may  file  such  map  and  secure  ben- 
efits of  act  after  prescribed  time  for 
filing  has  elapsed,  and  that  it  has  com- 
pleted its  road  does  not  prevent  it  from 
obtaining  station  grounds  thereunder, 
if  land  is  public  land  when  it  applies 
therefor.  Jackman  v.  Atchison,  T.  &  S. 
F.  B.  Co.  (N.  M.)  170  P.  1036. 

9.  Conclusiveness  of  decision  of  Soo- 
retary  of  I  ntoriord— Approval  by  Sec- 
retary of  Interior  of  railroad's  profile 
filed  under  this  act,  showing  its  claim 
to  lands  for  right  of  way  and  stations, 
is  conclusive  against  collateral  attack, 
if,  when  so  approved,  land  was  public 
lands  of  United  States  subject  to  entry 
and  sale.  Jackman  v.  Atchison,  T.  & 
S.  F.  B.  Co.  (N.  M.)  170  P.  1036. 

12.  Effect  of  appropriation  of  lands. 

—Where  railroad,  by  Act  Cong.  July 
27, 1866,  c.  278,  was  granted  all  ''necea- 
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II.  ABANDONMENT    OR     FORFEI- 
TURE   OF    RIGHTS 

15.  Forfoiture.p-The  qnesdon  of  rail- 
road's forfeiture  of  land  grsnt  under 
Act  Cong.  July  27,  1866,  c.  278.  for 
nonuser,  could  only  be  asserted  hj 
United  States  either  by  leglBlative  dec- 
laration or  in  a  proper  proceeding, 
and  until  such  assertion  land  would  not 
revert  to  United  States,  but  would  re- 
main in  grantee.  Dugan  v.  Montoya 
(N.  M.)  173  P.  lia 


Ch.  lOo)  THE   PUBLIC  LANDS  §  4934 

§  4925.  (Act  March  3,  1875,  c.  152,  §  5.)     Same;  lands  excepted. 

See,  also,  notes  under  section  4921,  Act  March  3,  1899  (Gomp.  St.  1916,  8 

ante.  4945),  a  railroad  can  acquire  right  of 

T      J     1  ^*y  *^  *  forest  reserve  only  through 

Landa   In   foi^eat   r08erve.p-Land8   in  approval  of  the  Secretary  of  Interior, 

forest  reserve  are  excepted  from  grant  j^^ 

of  right  of  way  over  public  lands  by  Temporary  withdrawal   by  direction 

provisions  of  this  section.    Chicago,  M.  of  Secretary  of  Interior  of  land  with 

&  St.  P.  Ry.  Co.  of  Idaho  v.  United  yiew  of  creation  of  forest  reserve  un- 

SUtes,  a?  S.  Ct.  625,  244  U.  S.  351,  61  der  Act  March  3,  1891,  f  24  (Comp.  St. 

L.  Ed.   1184,  affirming  decree  218  F.  1916,  f  5121),  held  an  obstacle  to  ac- 

288,  134  C.  C.  A.  84.  quisition  of  railroad  right  of  way  over 

In  view  of  exceptions  in  this  act  and  such  lands  under  this  section.    Id. 

§  4933.  (Act  Aug.  30,  1890,  c.  837,  §  1.)     Reservation  in  patents 
of  right  of  way  for  ditches  or  canals. 

Power  'Of  govern  meat  In  adopting  of  the  Land  Department,  in  issuing  a 
law.— The  government  of  the  United  patent  to  the  Southern  Pacific  Rail- 
States,  in  adopting  the  laws  under  road  Company  for  indemnity  lands  un- 
which  it  will  transfer  public  lands  to  der  the  act  of  July  27,  1866  (14  SUt. 
private  persons,  has  power  to  grant  292,  c.  278),  which  lands  were  selected 
such  lands  in  fee,  or  less  than  in  fee,  by  that  company  after  the  passage  of 
or  on  lease  for  limited  terms  and  lim-  the  act  of  1890  to  insert  in  the  pat- 
ited  uses.  Cosby  v.  Danziger  (Cal.  ent  a  reservation  from  the  lands  there- 
App.)  175  P.  809.  by  granted  of  such  a  right  of  way.    Id. 

Indemnity    railroad    lands.— The    re-  Government  easement  as  incumbering 

quirement  of  this  section  as  to  reser-  titie.p-A  contract  to  pass  an  ordinary 

vation  of  a  right  of  way  for  ditches  or  clear    and    unincumbered    title    is    not 

canals     embraces    indemnity    railroad  complied  with  by  offering  a  title  based 

lands  selected  under  Act  July  27,  1866,  on  a  patent  which  excepts  a  right  of 

after  the  passage  of  this  section.    U.  S.  way  for  ditches  to  be  constructed  by 

V.  Lane,  46  App.  D.  C.  74.  its  authority.    Cosby  v.  Danziger  (Cal. 

Under  this  section  it  was  the  duty  App.)  175  P.  809. 

§  4934.  (Act  March  3,  1891,  c.  561,  §  18,  as  amended.  Act  March 
4,  1917,  c.  184,  §  1.)  Right  of  way  for  irrigation  and  drain- 
age purposes. 
The  right  of  way  through  the  public  lands  and  reservations  of 
the  United  States  is  hereby  granted  to  any  canal  or  ditch  company 
or  drainage  district  formed  for  the  purpose  of  irrigation  or  drain- 
age and  duly  organized  under  the  laws  of  any  State  or  Territory, 
and  which  shall  have  filed  or  may  hereafter  file  with  the  Secretary 
of  the  Interior  a  copy  of  its  articles  of  incorporation  and  diie  proofs, 
of  its  organization  under  the  same,  to  the  extent  of  the  ground  oc- 
cupied by  the  water  of  the  reservoir  and  of  the  canal  and  its  laterals, 
and  fifty  feet  on  each  side  of  the  marginal  limits  thereof ;  also  the 
right  to  take  from  the  public  lands  adjacent  to  the  line  of  the  canal 
or  ditch,  material,  earth,  and  stone  necessary  for  the  construction 
of  such  canal  or  ditch :  Provided,  That  no  such  right  of  way  shall 
be  so  located  as  to  interfere  with  the  proper  occupation  by  the  Gov- 
ernment of  any  such  reservation,  and  all  maps  of  location  shall  be 
subject  to  the  approval  of  the  department  of  the  Government  hav- 
ing jurisdiction  of  such  reservation ;  and  the  privilege  herein  grant- 
ed shall  not  be  construed  to  interfere  with  the  control  of  water  for 
irrigation  and  other  purposes  under  authority  of  the  respective 
States  or  Territories.    (26  Stat.  1101.    39  Stat.  1197.) 

This  section  was  amended  by  Act  March  4,  1917,  c  184,  {  1,  cited  above, 
by  inserting,  after  the  words  **any  canal  or  ditch  company,"  the  words  "or 
drainage  district,"  and  by  inserting,  after  the  words  **for  the  purpose  of  ir- 
rigation," t^e  words  "or  drainage,"  so  as  to  make  the  section  read  as  set 
forth  here. 

Notes  of  Decisions 

Purpose  and   effect  of  statute.— Act  4935-4937),  did  not  supersede  or  in  any 

May  11,  1898,  f  2  (Comp.  St.  1916,  {  way    affect   Act    May    14,    1896,    f    2 

4938),  and  Act  March  3,  1891,  §§  1^  (Comp.    St.   1916,   §   4944),   which   re- 

21  (this  section  and  Comp.  St.  1916,  §§  quires  the  consent  of  the  Secretary  of 
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the  Interior  to  the  acquiring  by  pow- 
er companies  of  rights  In  public  lands 
or  forest  reservations.  Utah  Power  & 
Light  Co.  V.  U.  S.,  230  F.  328,  144  0- 
C.  A.  470. 

No  right  to  use  public  lands  as  sites 
for  electric  power  works  can  be  found- 
ed on  this  section  and  Comp.  St.  1916, 


i§  4935-4037,  or  under  Act  May  11, 
1898  (sections  4938,  post,  and  Comp. 
St.  1916,  §  4943),  where  no  maps  of 
location  have  been  filed  or  approved 
and  rights  of  ways  are  not  claimed  for 
irrigation.  Utah  Power  &  Light  Co.  v. 
U.  S.,  37  S.  Ct.  387,  243  U.  a  389, 
61  L.  Ed.  791. 


§§  4935-4937.  (Act  March  3,  1891,  c  561,  §§  19-21.) 
damages  to  settlers,  etc. 

See  Utah  Power  &  Light  Co.  ▼.  U.  S., 
230  Fed.  328,  144  0.  C.  A.  470;  note, 
ante,  8  4934. 


Same;  map; 


§  4938.  (Act  May  11,  1898,  c.  292,  §  2,  as  amended.  Act  March  4, 
1917,  c.  184,  §  2.)  Right  of  way  for  water  transportation, 
domestic  purposes,  or  development  of  power. 

Rights  of  way  for  ditches,  canals,  or  reservoirs  heretofore  or  here- 
after approved  under  the  provisions  of  sections  eighteen,  nineteen, 
twenty,  and  twenty-one  of  the  Act  entitled  "An  Act  to  repeal  tim- 
ber-culture laws,  and  for  other  purposes,"  approved  March  third, 
eighteen  hundred  and  ninety-one,  may  be  used  for  purposes  of  a 
public  nature ;  and  said  rights  of  way  may  be  used  for  purposes  of 
water  transportation,  for  domestic  purposes,  or  for  the  development 
of  power,  as  subsidiary  to  the  main  purpose  of  irrigation  or  drain- 
age.   (30  Stat.  404.    39  Stat.  1197.) 

This  section  was  amended  by  Act  March  4,  1917,  c  184,  §  2,  dted  above, 
by  inserting  at  the  end  thereof  the  words  *'or  drainage." 

Notes  of  Deoisiona 


Purpose  of  legislation.— This  section 
and  Act  March  3,  1891,  §§  18-21  (Comp. 
St.  1916,  §§  4934-4937),  did  not  su- 
persede  or  in  any  way  affect  Act  May 
14,  1896,  §  2  (Comp.  St.  1916,  §  4944), 
which  requires  the  consent  of  the  Sec- 
retary of  the  Interior  to  the  acquiring 
by  power  companies  of  rights  in  pub- 
lic lands  or  forest  reservations.  Utah 
Power  &  Light  Co.  v.  U.  S.,  230  F. 
328,  144  O.  C.  A.  470. 

Sites  for  electric  power.p-No  right  to 
use   public  lands  as   sites  for  electric 

ft 

§  4943.  (Act  Jan.  21,  1895,  c.  37, 
c.  292,  §  1.)     Right  of  way  for 

Right  of  way  for  canal  .^Federal  gov- 
ernment, having  passed  title  to  plain- 
tiff to  right  of  way  for  canal  by  stat- 
ute, could  convey  no  title  thereto  when 
it  conveyed  title  to  mill  site;  patentee 
of  land  in  mill  site  took  title  subject 
to  right  of  way  for  canal,  and  pur- 
chaser of  mill  site  acquired  no  greater 
right.  Sheehan  v.  Kasper  (Nev.)  165 
P.  632. 

Sites  for  electric  power.— No  right  to 
use  public  lands  as  sites  for  electric 
power  works  can  be  founded  on  Act 
March  3,   1891,   §§   18^21,   relating   to 


power  works  can  be  founded  on  Comp. 
St.  1916,  §§  4934-4937,  relating  to 
rights  of  way  for  purposes  of  irriga- 
tion, when  approved  by  Secretary  of 
Interior,  or  under  this  section  where 
no  maps  of  location  have  been  filed  or 
approved  and  rights  of  ways  are  not 
claimed  for  irrigation.  Utah  Power  k 
Light  Co.  V.  U.  S.,  37  S.  Ct  387,  243 
U.  S.  389,  61  L.  Ed.  791. 

Cited  without  definite  tppilcatioi, 
Utah  Light  &  Traction  Co.  v.  U.  S. 
(C.  C.  A.)  230  F.  343. 

as  amended,  Act  May  11,  1898, 
tramroads,  canals^  or  reservoirs. 

rights  of  way  for  purposes  of  irrigation, 
when  approved  by  Secretary  of  In- 
terior, or  under  Act  May  11, 1898  (this 
section,  and  section  4938),  where  no 
maps  of  location  have  been  filed  or  ap- 
proved and  rights  of  ways  are  not 
claimed  for  irrigation.  Utah  Power  & 
Light  Co.  V.  U.  S.,  37  S.  Ct  387,  343 
U.  S.  389,  61  L.  Ed.  791. 

Sec  Uteh  Power  &  Light  Co.  t.  U.  S. 
(C.  C.  A.)  230  F.  328. 

cited  without  definite  tpplicatiOB, 
Utah  Light  &  Traction  Co.  v.  U.  S., 
230  F.  343,  144  a  C.  A.  485. 


§  4944.  (Act  May  14,  1896,  c.  179,  §  2.)     Right  of  way  to  electric 
power  companies. 

Mode  of  acquiring  rioht8.^So  far  as  1916,  §S  4647,  4648,  granting  right  of 
they  may  have  been  applicable  to  rights  way  over  public  lands  for  canals  carry- 
of  way  for  electrical  power,  Comp.  St      ing  water  for  certain  purposes,  was  su- 

(1096) 


Ch.  10c) 


THB  PUBLIC   LANDS 


§  4945 


perseded  by  this  section,  empowering 
SecretaiT  of  Interior  to  permit  use  of 
right  of  way  for  purpose  of  generating, 
manufacturing,  or  distributing  electric 
power.  Utah  Power  &  Light  Co.  ▼.  U. 
S..  37  S.  Ct.  387,  243  U.  S.  389,  61  L. 
EJd   791 

Comp.'  St.  1916,  §§  4934r-1938,  did 
not  supersede  or  in  any  way  alfect  this 
section,  which  requires  the  consent  of 
the  Secretary  of  the  Interior  to  the 
acquiring  by  power  companies  of  rights 
in  public  lands  or  forest  reservations. 
Utah  Power  &  Light  Co.  v.  U.  S.,  230 
F.  328,  144  C.  C.  A.  470. 

The  provisions  of  Comp.  St.  1916,  §f 
4647,  4648,  confirming  rights  to  the 
use  of  water  and  to  the  maintenance  of 
canals  and  ditches  on  public  lands  ac- 
quired and  which  became  vested  in  ac- 
cordance with  local  customs  and  laws, 
were  broad  enough  to  include  reser- 
voirs, dams,  flumes,  pipes,  and  tunnels; 
and  a  corporation  which  constructed 
such  structures  on  public  lands  while 
those  sections  were  in  force  is  protect- 
ed in  their  use,  whether  or  not  tiiey  had 
been  put  into  operation,  but  no  right 
to  maintain  power  houses  or  transmis- 
sion lines  for  electric  power  on  public 
land  could  be  acquired  thereunder,  and 


the  right  to  any  further  acquisition 
terminated  on  the  passage  of  this  sec- 
tion which  substituted  for  such  vested 
easement  system  the  system  of  obtain- 
ing permits  from  the  Secretary  of  the 
Interior.  Utah  Light  &  Traction  Co.  v. 
U.  S.  (C.  O.  A.)  230  F.  343. 

No  right  to  maintain  power  houses  or 
transmission  lines  for  electric  power  on 
public  land  could  be  acquired  under  Rev. 
St  S§  2339,  2340  (Comp.  St  1916,  S§ 
4647,  4648),  and  the  right  to  any  for- 
their  acquisition  terminated  on  the  pas- 
sage of  this  section,  which  substituted 
for  such  vested  easement  system  the 
system  of  obtaining  permits  from  the 
Secretary  of  the  Interior.   Id. 

One  appropriating  water,  but  not  con- 
structing reservoir  and  canals  for  elec- 
tric power  purposes  until  after  Rev.  St 
§  2339  (Comp.  St.  1916,  §  4647),  was 
superseded  by  Act  May  14,  1896,  held 
to  have  no  easement  therefor.  U.  S.  v. 
'  Utah  Light  &  Ry.  Co.  (D.  C.)  242  F. 
742. 

Act  May  14, 1896,  as  to  rights  of  way 
over  public  land  for  electric  purposes, 
held  not  to  give  easement  to  one  com- 
pleting its  diversion  of  water  before  the 
promulgation  of  regulations  by  Secre- 
tary of  Interior.    Id. 


§  4945.  (Act  March  3,  1899,  c.  427,  §  1.)     Rights  of  way  for  wagon 
roads  or  railroads. 


Approval  of  railroad  right  of  way.— 
Equity  has  jurisdiction  of  i(  suit  by  the 
United  States  to  enjoin  railroad  from 
constructing  road  through  national  for- 
•est  reserve  without  execution  of  stip- 
ulation in  accordance  with  an  agree- 
ment by  the  railroad  to  pay  for  dam- 
ages caused  by  construction  and  opera- 
tion of  road.  Chfcago,  M.  &  St.  P.  Ry. 
Co.  of  Idaho  v.  U.  S.,  37  S.  Ct.  625, 
244  U.  S.  351,  61  L.  Ed.  1184.  affirm- 
ing degree  218  F.  288,  134  C.  C.  A. 
84. 

Kailroad  company  which  had  availed 
itself  of  advance  permission  to  con- 
struct its  road  through  a  forest  reserve 
granted  by  the  Forest  Office  on  faith 
of  promise  to  execute  a  stipulation  must 
execute  it  or  discontinue  construction 
in  operation  of  its  road.    Id. 

In  view  of  exceptions  in  Act  March  3, 
1875  (Comp.  St.  1916,  §  4921),  and  the 
provision  in  this  section,  a  railroad  can 
acquire  right  of  way  to  a  forest  reserve 
only  through  approval  of  the  Secretary 
of  Interior.    Id. 

Under  this  section  and  Comp.  St. 
1916,  §§  4921-4926,  railroad  which  plat- 
ted lines  across  public  lands,  filing  in 
local  land  office  map  of  definite  location 
some  months  after  land  was  incorporat- 
ed in  forest  reserve,  held  to  have  ac- 
quired part  of  land  involved,  as  against 
homesteader,  despite  change  in  right  of 


way,  as  constructed,  from  filed  map; 
Secretary  of  Interior  having  given  per- 
mission to  enter  reserve  and  approved 
map.  Van  Dyke  v.  Arizona  Eastern  R. 
Co.,  39  S.  Ct  29,  63  L.  Ed.  — . 

Homesteaders  of  lands  in  forest  re- 
serve, claimed  by  railroad  as  within 
right  of  way  under  this  section  and 
Comp.  St  1916,  i§  4921-4926,  could 
not  object,  as  against  railroad,  that  it 
was  beyond  its  charter  powers  to 
construct  line  involved,  that  being  mat- 
ter for  Secretary  of  Interior  when 
granting  permission  to  locate  line,  while 
homesteaders  had  no  relation  to  rail- 
road entitling  them  to  complain.    Id* 

Where  railroad  has  been  granted  per- 
mit under  this  section  to  enter  a  forest 
reserve  and  its  map  of  location  approv- 
ed by  Secretary  of  Interior,  it  must  be 
presumed  that  road  has  conformed  with 
rules  of  Interior  Department,  that  it 
was  rightfully  on  the  reservation,  and 
that  construction  was  sanctioned  by 
proper  authorities.  Van  Dyke  v.  Arizo- 
na Eastern  R.  Co.  (Ariz.)  157  P.  1019. 

Actual  construction  of  railroad  hav- 
ing proper  permission  under  this  sec- 
tion to  enter  forest  reserve  invests 
railroad  with  title  to  its  right  of  way. 
Id. 

Cited  without  definite  application, 
Eastern  Oregon  Land  Co.  v.  Deschutes 
R.  Co.  (O.  C.  A.)  246  F.  400. 
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§  4946.  (Act  Feb.  15,  1901,  c  372 
plants. 

Effect  of  8tatute.p-Tho8e  who  have 
not  conformed  to  requirements  of  this 
section,  and  have  received  no  license 
under  it,  can  claim  no  right  under  such 
statute  to  use  public  lands  as  sites  for 
electric  power  works.  Utah  Power  & 
Light  Co.  V.  U.  S.,  37  S.  Ot  387,  243 
U.  S.  389,  61  L..Ed.  791. 

Those  using  public  lands  in  forest  res- 
ervations as  sites  for  works  to  distrib- 
ute electric  power  without  license  un- 
der this  section,  or  conforming  with 
administrative  regulations,  cannot  com- 
plain that  some  of  the  regulations  go 
beyond  what  is  appropriate  tor  protec- 
tion of  the  interests  of  the  government. 
Id. 

Congressional  enactments,  recogniz- 
ing that  rights  to  use  water  in  streams 
running  through  public  lands  may  be 
acquired  in  accordance  with  local  laws, 
have  no  application  over  right  to  use 
public  lands  and  forest  reservations  as 
sites  for  electric  power  works.    Id. 

Appropriate  compensation  to  the 
United  States  for  past  use  of  public 
lands  as  sites  for  electric  power  works 
without  consent  of  the  United  States 
should  be  included  in  a  decree  avoiding 
such  use,  measured  by  the  reasonable 
value  of  the  occupancy,  and  not  by 
charges  fixed  by  administrative  regula- 
tions promulgated  under  this  section. 
Id. 

Defendant,  having  succeeded  to  rights 
of  predecessors  authorized  to  construct 
on  public  domain  plant  for  generation 
of  electricity,  held  confined  to  rights, 
given  by  this  section;  permission  for 
construction  being  applied  for  and 
granted  under  such  act.  U.  S.  v.  Colo- 
rado Power  Co.  (D.  C.)  240  F.  217. 

This  section  relates  to  Secretary  of 
Interior,  and  confers  no  powers  on 
Secretary  of  War.  30  Op.  Atty.  Gen. 
154. 

Licenses  or  permits  to  ase  land  and 
charges  therefor.— One  constructing 
plant  on  public  domain  in  pursuance 
of  permission  of  Secretary  of  Interior 
under  this  section  has  no  more  than  re- 


.)     Rights  of  way  for  electrical 

vocable     permit.    U.     S.    v.    Colorado 
Power  Co.  (D.  C.)  240  P.  217. 

Under  this  section  held,  that  there  is 
a  doubtful  field  as  to  exactioDB  Secre- 
tary of  Interior  may  make  for  use  of 
public  domain  by  electrical  compaDieB, 
and  hence  refusal  of  such  company  to 
pay  exaction  does  not  warrant  forfei- 
ture of  its  rights.    Id. 

Secretary  of  Interior  cannot,  withont 
just  cause,  or  arbitrarily,  exercise  bis 
discretion  and  revoke  permit  given  to 
electrical  company  under  this  section. 
Id. 

Rights  of  electric  company  in  plant 
erected  on  public  domain  pursuant  to 
permission  given  under  this  section, 
held  not  affected  because  water  was  di- 
verted by  tunnel,  instead  of  by  open 
ditches,  according  to  application.  Id. 

In  view  of  the  ruling  of  the  Secre- 
tary of  Interior  a  license  granted  plain- 
tiff pursuant  to  this  section  to  maintain 
a  power  line  across  the  Cceur  d'Alene 
Indian  reservation,  held  not  revoked 
by  the  granting  of  a  patent  under  Act 
June  21,  1906,  to  lands  used  as  part 
of  the  right  of  way,  though  no  reser- 
vation was  contained  therein.  Wash- 
ington Water  Power  Co.  v.  Harbaugh 
(D.  C.)  253  F.  681. 

A  permit  under  this  section  to  con- 
struct a  power  line  over  the  Cceur  d* 
Alene  Indian  reservation  held  a  mere 
license,  revocable  by  the  Secretary  of 
Interior,  together  with  a  right  of  way 
for  a  telephone  line  granted  to  the 
same  company  under  Comp.  St  1916. 
S  4191;  the  latter  being  a  mere  inci- 
dent to  the  license.    Id. 

Where  a  patentee  of  public  lands 
took  same  burdened  by  license  for 
power  line  granted  power  company, 
held,  that  power  company  was  entitled 
to  access  under  certain  conditions  pw* 
scribed   to  govern  both   parties.   Id. 

Applications  for  revocable  permit 
under  this  section  should  be  filed  with 
and  passed  upon  by  the  Secretary  of 
Agriculture  when  they  relate  to  lands 
of  the  national  forests.  30  Op.  Atty. 
Gen.  26S. 


§  4947.  (Act  Feb.  1,  1905,  c.  288, 
reservoirs  or  water  plants  for 
purposes. 

Transmission  lines  for  distribution 
of  electrical  power^— This  section  does 
not  invest  the. Secretary  of  the  Interior 
with  authority  to  grant  rights  of  way 
for  transmission  lines  through  the  na- 
tional forests  for  the  distribution  of 
electrical  power.  30  Op.  Atty.  Gen. 
263. 

Rights  of  power  company  trespass- 
ing on  lands  before  enactment  of  stat- 
utOi^This  section  is  to  be  construed 
in  connection  with  prior  acts  in  pari 
materia,    and    rights    thereunder    can 
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§  4.)     Rights  of  way  for  dams, 
municipal^  mining,  and  milling 

only  be  acquired  under  such  reasonable 
rules  and  regulations  as  may  be  P^' 
scribed  by  the  Secretary,  who  is  clear- 
ly, authorized  to  impose  conditions  on 
the  grant  It  conferred  no  rights  on 
a  power  company  which,  prior  to  its 
passage  had  as  a  trespasser  and  with- 
out right  entered  on  public  lands  later 
included  in  a  forest  reservation,  appro- 
priated water  therefrom,  and  con- 
structed thereon  its  electrical  plant 
Utah  Power  &  Light  Co.  v.  U.  S.  (C 
C.  A.)  230  r.  328. 
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§  4948.  (Act  March  4,  1911,  c.  238.)     Rights  61  way  for  electrical 
poles  and  lines. 


Authority  of  Soorotary  of  AoriouU 
tnro^— The  authority  to  grant  ease- 
ments  for  rights  of  way  for  electrical, 
telephone,  and  telegraph  parposes,  as 
contemplated  by  this  act  is  Tested  in 


the  Secretary  of  Agriculture,  when 
and  in  so  far  as  the  lands  to  be  affected 
constitute  portions  of  the  national  for- 
esU.    (1914)  aO  Op.  Atty.  Gen.  263. 


CHAPTER  TEN  D— GRANTS  OF  SWAMP  AND 

OVERFLOWED  LANDS 

§  4958.  (R.  S.  §  2479.)     Grant  to  States  to  aid  in  construction  of 
levees  and  drains. 

3.  Subsequont  disposal  of  lands  by 
govornm6nt.p— Under  Act  Cong.  Sept 
28,  1850  (Comp.  St  1916,  f$  4958- 
4960),  known  as  the  Swamp  Act,  and 
Act  Cong.  March  3,  1905,  known  as  the 
McLanrin  Act,  confirming  sales  by 
state  nnder  Swamp  Act,  defendants 
whose  remote  vendors  had  purchased 
from  state  held  to  have  good  title,  as 
against  complainant*  entering  or  pur- 
chasing in  1907  under  the  homestead 
laws.  Shoub  ▼.  Perkins  (Bliss.)  71  So- 
270. 

6.  Land  subject  to  orant— Swamp 
and   overflowod   lands   within   statute. 

— ^Land  erroneously  excluded  from  acre- 
age of  township  by  meander  line,  there 
being  no  lake  to  meander,  held  not  to 
pass  under  grant  to  the  state  by  the 
Swamp  Land  Act  of  1850  and  a  patent 
thereunder  which  described  the  acre- 
age of  the  township  in  conformity  to 
reduction  by  excluding  such  area.  Lee 
Wilson  &  Co.  V.  U.  S.,  38  S.  Ct  21, 
245  U.  S.  24,  62  L.  Ed.  128,  affirming 

§  4959.  (R.  S.  §  2480.)     Lists  and 
States. 

I.  LISTING  AND    IDENTIFICA- 
TION   OF    LANDS 

I.  Jdentlflcatlon  and  listing  essentiaL 

—Under  Act  Cong.  March  2,  1849, 
where  entire  section  of  swamp  lands  is 
listed  and  approved  by  Secretary  of 
Interior  for  conveyance  to  state,  regis- 
ter of  land  office  has  no  authority  to 
dispose  of  it  as  fractional  section  nor 
to  sell  unsurveyed  part  uncovered  by 
recession  of  water.  Bank  of  Coushat- 
ta  V.  Yarborough  (La.)  71  So.  784. 

When  approved  list  of  swamp  lands 
mentions  whole  section,  entryman  buy- 
ing on  basis  of  estimated  acreage  un- 
der description  calling  for  all  of  frac- 
tional section  acquires  no  title  to  un- 
surveyed portion  subsequently  uncov- 
ered by  recession  of  water.    Id. 

4.  Conclusiveness  and  effect  of  de- 
cisions as  to  oharaoter  of  lands.— Un- 
til state's  selection  of  swamp  lands, 
as  of  character  passing  to  it  under 
Act  Cong,  of  Sept.  28,  1850  (Comp. 
St  1916k  §1  4958-49<K))  was  approved 


decree  227  P.  827,  142  O.  C.  A.  351, 
which  affirmed  U.  S.  v.  Lee  Wilson  & 
Co.  (D.  C.)  214  F.  630. 

Parol  evidence  is  admissible  to  show 
that  lands  claimed  by  Louisiana  (o 
have  been  selected  under  Act  March  2, 
1840,  were  swamp  lands  in  1850,  so  as 
to  give  the  state  title  under  Swamp 
Land  Act.  U.  S.  v.  Thibodeauz,  232  F. 
91,  146  C.  C.  A.  283. 

Under  Act  Sept.  28,  1850  (Comp.  St. 
1916,  f{  4958^960),  investing  the  state 
with  a  title  to  all  swamp  and  overflow- 
ed land  therein,  and  state's  grant  of 
such  land  to  counties,  nothing  more 
than  proof  that  land  Was  overflowed 
land  was  necessary  to  invest  the  county 
with  the  title.  Burns  v.  Curran,  114 
N.  E.  166,  275  HI.  448. 

Determination  by  Secretary  of  In- 
terior, as  head  of  Land  Department, 
that  lands  were  swamp  and  overflowed, 
within  Swamp  Land  Act  of  1850,  is  not 
open  to  collateral  attapk.  State  v. 
New,  117  N.  E.  597,  280  Bl.  393. 


plats  of  lands  for  governors  of 

by  federal  Land  Department,  question 
remained  under  control  of  department 
to  extent  of  its  authority  to  order  re- 
survey  or  correct  errors,  and  until 
selection  was  approved  and  patent  is- 
sued conflicting  claims  were  to  be  set- 
tled by  Land  Department  and  not  by 
courts.  WiUoughby  v.  Caston  (Miss.) 
72  So.  129. 

II.  PATENTS 

6.  Nature,  office,  and  effect  of  patent. 
—Where  the  United  States  patent  to 
the  state  conveyed  land  according  to 
official  plats  of  the  survey,  which  de- 
scribed the  land  by  section  numbers 
and  acreage  without  reference  to  me^ 
ander  line  or  thread  of  stream,  and 
the  total  acreage  was  less  than  the 
acreage  would  have  been  had  it  in- 
cluded an  impassable  morass  within 
the  meander  line,  such  morass  remained 
the  property  of  the  United  States. 
Tolleston  Club  of  Chicago  v.  Carson 
(Ind.)  114  N.  E.  629. 
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III.  DISPOSAL  OF   LANDS  AND 
PROCEEDS 

10.  Nature  of  grant  as  affecting  dis- 
posal of  lands  and  proceeds  by  state. 

— ^A  state  patent  of  a  west  quarter  sec- 
tion, made  under  Act  Ind.  May  29, 
1852  (1  Rev.  St.  Ind.  1852,  c.  104),  as 
to  donated  swamp  lands,  held  not  to 
include  lands  west  of  the  west  bound- 
ary of  the  section,  though  it  was  a 
nonnavigable  river.  Cobe  v.  Darrow 
(Ind.  App.)   112  N.  E.  257. 


it.  Application  of  proeeeds.P-lD Tiew 

of  amounts  transferred  from  state's 
general  fund  to  drainage  fund,  there 
was  no  indebtedness  from  that  fond  to 
the  drainage  fund.  No  unsold  swmp  or 
indemnity  lands  belonged  to  the  drain- 
age fund,  though  one-half  of  lands  and 
moneys  realized  on  staters  pending 
claims  under  Swamp  Land  and  Indem- 
nity Acta  would  belong  to  it  State  t. 
Donald,  157  N.  W.  794,  162  Wia  609. 


§  4963.   (R.  S.  §  2484.)     Selection  of  lands  confirmed. 

Cited    without    definite    application, 

Lee  Wilson  &  Co.  v.  U.  S.,  38  S.  Ct. 
21,  245  U.  S.  24,  62  L.  Ed.  128. 


§  4968.  (Act  April  29,  1898,  c.  229, 
confirmed  lands  in  Arkansas 

Land  vested  In  state  by  Comproihise 

Act.— Land  within  meander  line,  er- 
roneously run  in  surveying  township 
subsequently  granted  to  the  state  un- 
der the  Swamp  Land  Act  of  1850,  held 
not  vested  in  the  state  by  this  and  the 
following  section.  Lee  Wilson  &  Co.  v. 
U.  S.,  38  S.  Ct.  21,  245  U.  S.  24,  62  L. 
Ed.  128,  affirming  decree  227  F.  827, 
142  0.  C.  A.  351,  which  affirmed  U.  S. 


§  3.)     Title  of  purchasers  of  un- 
confirmed. 

V.  Lee  Wilson  &  Co.  (D.  C.)  214  F. 
630. 

By  the  compromise  agreement  be- 
tween Arkansas  and  the  United  States, 
ratified  March  10,  1897  (Laws  1897,  p. 
88),  and  by  this  acj,  title  to  land  grant- 
ed by  the  state  was  confirmed,  though 
the  same  was  later  forfeited  to  the 
state  for  failure  to  pay  taxes.  Ballard 
y.  Kansas  City  &  Memphis  Farms  Co. 
(Ark.)  198  S.  W.  627. 


CHAPTER  TEN    E— DRAINAGE  UNDER 

STATE  LAWS 

§  4976a.  (Act  March  3,  1919,  c.  113.)  Lands  in  Minnesota  made 
subject  to  state  laws  for  drainage  for  agricultural  purposes; 
erroneous  cash  entries  validated. 
That  in  all  cases  where  Chippewa  Indian  lands  in  Minnesota, 
ceded  under  the  Act  of  Congress  approved  January  fourteenth, 
eighteen  hundred  and  eighty-nine  (Twenty-fifth  Statutes  at  Large, 
page  six  hundred  and  forty-two),  were  assessed  under  the  State 
drainage  laws  prior  to  the  opening  of  the  lands  to  entry,  where 
the  lands  were  subsequently  opened  to  entry  and  were  thereafter 
sold  under  the  said  drainage  laws,  and  where  cash  entries  for  the 
lands  were  subsequently  made  as  though  authorized  by  the  Act 
of  Congress  approved  May  twentieth,  niheteen  hundred  and  eight 
(Thirty-fifth  Statutes  at  Large,  page  one  hundred  and  sixty-nine), 
such  erroneously  allowed  entries,  if  otherwise  regular,  be,  and 
the  same  are  hereby,  validated  and  confirmed.     (40  Stat.  1321.) 

This  section  is  an  act  entitled  "An  act  to  validate  and  confirm  certain  er- 
roneously allowed  entries  in  the  State  of  Minnesota,"  cited  above. 
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CHAPTER   TEN    F— PROTECTION    OF   TIMBER 

AND  DEPREDATIONS 

§  4980.  (R.  S.  §  2461.)     Live-oak  or  red-cedar,  penalty;    cutting 
or  destruction. 


11.  CIVIL    ACTION    FOR    TRES- 

PASS 

12.  Civil   liability   and   remedy.— The 

catting  of  timber  on  government  land 
by  a  homestead  entryman  whose  entry 
had  been  suspended  held  a  willful  tres- 
pass. International  Lumber  Co.  y.  U. 
S.,  231  F.  873,  146  O.  C.  A.  69. 

17.  Measure  of  damage8.p-Whether 
interest  should  be  included  in  damages 
for    cutting    timber    from    jmblic    land 


held  in  jury's  discretion,  and  court 
erred  in  directing  that  interest  should 
be  allowed.  Hammond  v.  U.  S.,  246  F. 
40,  158  C.  G.  A.  266,  reversing  judg- 
ment U.  S.  ▼.  Hammond  (D.  C.)  226  F. 
849. 

CITED      WITHOUT     DEFINITE 
APPLICATION 

Union  Naval  Stores  Co.  v.  U.  S.,  36 
S.  Ct.  308,  60  L.  Ed.  644. 


§  4989.  (Act  June  3,  1878,  c.  150,  §  1.)     Cutting  timber  on  certain 
mineral  lands. 


II.  ACTIONS  FOR  TRESPASS 

191/2-  Ouestlons  for  Jury  ^—Whether 
facts  and  circumstances  testified  to, 
tending  to  show  that  defendant  cut 
timber  from  public  land,  were  true, 
held  a  question  for  the  jury.  Ham- 
mond V.  U.  S.,  246  F.  40,  158  C.  C.  A. 
266,  reversing  judgment  U.  S.  v.  Ham- 
mond (D.  C.)  226  F.  849. 

Where  defendant  offered  evidence 
that  public  lands  from  which  timber 
was  cut  were  mineral  lands,  within 
Act  June  3,  1878,  this  section,  and 
Comp.  St.  1916,  §§  4990,  4991,  refusal 
of  directed  verdict  on  ground  that  cut- 
ting was  justified  under  Act  March  3, 


1891,  S  8,  as  amended  by  another  act 
of  that  date  (Comp.  St.  1916,  §  4992), 
held  not  error.    Id. 

20.  INeasure  of  daniage8.»Mea8ure  of 

damages  for  cutting  timber  from  pub- 
lic land  innocently  held  its  value  at 
the  place  where  it  was  cut,  and  not  the 
difference  between  the  selling  price  and 
the  Expense  of  manufacturing  it  into 
lumber.  Hammond  v.  U.  S.,  246  F.  40, 
158  C.  C.  A.  266,  reversing  judgment 
U.  S.  V.  Hammond  (D.  C.)  226  F.  849. 

CITED      WITHOUT     DEFINITE 
APPLICATION 

Caldwell  v.  U.  S.,  63  Ct.  CI.  33. 


§  4991.  (Act  June  3,  1878,  c.  150,  §  3.)  Same;  violations  of  Act 
pimishable. 

See  Hammond  v.  U.  S.  (C.  C.  A.)  246 
F.  40;  notes,  ante,  S  4989. 

§  4992.  (Act  March  3,  1891,  c.  561,  §  8,  as  amended.  Act  March  3, 
1891,  c.  559,  Act  Feb.  13,  1893,  c.  103,  Act  March  3,  1901,  c.  855, 
Act  March  3,  1919,  c.  Ill,  and  Act  March  3,  1919,  c.  115.)  Cut- 
ting timber  on  certain  public  lands  for  certain  purposes. 

It  shall  be  lawful  for  the  Secretary  of  the  Interior  to  grant  per- 
mits, under  the  provisions  of  the  eighth  section  of  the  Act  of  March 
third,  eighteen  hundred  and  ninety-one,  to  citizens  of  Malheur 
County,  Oregon,  to  cut  timber  in  the  State  of  Idaho  for  agricultural, 
mining,  or  other  domestic  purposes,  and  to  remove  the  timber  so 
cut  to  Malheur  County,  State  of  Oregon. 

It  shall  be  lawful  for  the  Secretary  of  the  Interior  to  grant  per- 
mits under  the  provisions  of  the  eighth  section  of  the  Act  of  March 
third,  eighteen  hundred  and  ninety-one,  to  citizens  of  Modoc  Coun- 
ty, California,  to  cut  timber  in  the  State  of  Nevada  for  agricultural, 
mining,  or  other  domestic  purposes,  and  to  remove  the  timber  so 
cut  to  Modoc  County,  State  of  California.  (26  Stat.  1099,  1093. 
27  Stat.  444.    31  Stat.  1436.    40  Stat.  1321,  1322.) 

This  section  was  again  amended  by  Act  March  3,  1919,  c.  Ill,  and  Act 
March  3,  1919,  c.  115,  cited  above,  by  adding  thereto  the  last  two  paragraphs, 
as  set  forth  above. 

Notea  of  Decialons 

Construetion  and  purpose  of  statute.  states  therein  named  were  not  author- 
— Under  this  section  residents  of   the      ized  to  traffic  in  timber  on  the  public 
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lands,  no  matter  what  use  may  haye 
been  the  purpose  to  make  of  it.  Cald- 
weU  V.  U.  S..  53  Ct.  CL  83. 

Aotlon  for  trespasa.— Where  defend- 
ant offered  evidence  that  public  lands 
from  which  timber  was  cut  were  min- 
eral lands,  within  Act  June  3,  1878 
(Comp.  St.  1916,  §§  498^-4991),  re- 
fusal of  directed  verdict  on  8:round  that 
cutting  was  justified  under  this  section 
as   amended   by   another   act  of    that 


date,  held  not  error.  Hammond  ?.  U. 
S..  246  F.  40,  158  C.  C.  A.  266,  re- 
versing judgment  U.  S.  y.  Hammond 
(D.  G.)  226  F.  849. 

Cited  without  definite  appHettioR, 
U.  S.  v.  St.  Paul.  M-  &  M.  By.  Co.,  38 
S.  Ct.  525,  62  L.  Ed.  1130;  Southern 
Oregon  Co.  v.  U.  S.'(C.  C.  A.)  241  F. 
16;  U.  S.  y.  Fletcher  (C.  C.  A.)  242  F. 
818;  Chicago  &  N.  W.  Ry.  Co.  v.  Zei- 
barth  (C.  C.  A.)  245  F.  334. 


CHAPTER    TEN    G— UNLAWFUL    INCLOSURES 
OR  OCCUPANCY;  OBSTRUCTING  SETTLE- 
MENT OR  TRANSIT 

§  4997.  (Act  Feb.  25,  1885,  c.  149,  §  1.)     Inclosure  of  or  assertion 
'        of  right  to  public  lands  without  title. 

2.  Const ruotlon  and  purposo  of  stat- 

uto^-This  section  held  not  to  forbid 
fencing  by  person  holding  land,  by  him- 
self or  his  predecessors,  under  daim 
of  right  and  color  of  title  for  over  20 
years,  nor  authorize  another  to  break 
such  inclosure  to  initiate  a  homestead 
claim  on  inclosed  land.  Denee  y.  An- 
keny,  38  S.  'Ct.  226,  246  U.  S.  208,  62 
L.  Ed.  669,  affirming  judgments  Mor- 
rison V.  Gunning,  167  P.  1199,  91  Wash. 
693,  and  Ridpath  y.  Denee,  148  P.  15, 
85  Wash.  822. 

Rev.  Codes  Idaho,  §  6872,  making  it 
misdemeanor  to  pasture  sheep  on  cat- 
tle ranges,  is  not,  in  its  application  to 
open  public  ranges,  in  violation  of  this 
section,  declaring  that  assertion  of 
right  to  exclusive  use  and  occupancy  of 
any  part  of  public  lands  of  United 
States  is  unlawful;  this  section  being 
directed  against  assertion  of  rights 
which  are  equivalent  to  inclosure,  while 
the  Idaho  statute  was  merely  intended 
to  prevent  clashes  between  sheep  herd- 
ers and  cattle  rangers.  Omaechevarria 
V.  State  of  Idaho,  38  S.  Ct.  323,  246 
U.  S.  343,  62  L.  Ed.  763,  affirming 
judgment  State  v.  Omaechewiaria,  152 
P.  280,  27  Idaho,  797. 

3.  Public  right  of  pa8turaoe.p-It  is 

the  policy  of  the  federal  government 
as  well  as  the  state  that  public  lands 
not  pre-empted  by  actual  settler  shall 
not  be  inclosed  and  shall  be  used  by 
all  persons  who  desire  to  graze  stock 
thereon.  State  v.  Bradshaw  (Mont.) 
161  P.  710. 

Under  Act  Feb.  25,  1885,  court  of 
equity  will  not  at  instance  of  owner 
of  odd-numbeped  sections  enjoin  an- 
other owner  of  live  stock  from  grazing 
them  on  odd-numbered  sections  in  ab- 
sence of  legal  fence  maintained  by 
plaintiff  under  Code  N.  M.  1915,  §  39. 
Jastro  V.  Francis  (N.  M.)  172  P.  1139. 
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In  exercise  of  right  of  way  over 
flections  held  in  private  ownership,  tbe 
utmost  reasonable  care  is  to  be  ex- 
ercised by  claimants  of  right  so  as  to 
do  least  damage  to  servient  estate, 
which,  practically  applied,  would  re- 
quire herds  to  cross  at  section  cor- 
ners, and  at  no  other  place  on  servient 
sections.    Id. 

4.  PossMsory  riohts  of  settlers^ 
Under  Code  Civ.  Proc.  Cal.  §  1925,  in 
an  action  for  possession  of  public  land 
to  which  plaintiff  had  certificate  of 
entry,  held,  that  defendant's  statement 
in  answer  that  he  was  in  adverse  pos- 
session at  inception  of  plaintifTs  claim 
constituted  a  defense.  Elliott  v.  Bob- 
bins (Cal.  App.)  165  P.  1042. 

7.  Color  of  titio  to  land  inclosedd- 
Occupancy  of  public  land  within  jim' 
its  of  the  original  survey  of  a  Mexican 
land  grant  held  not  rendered  unlawful 
by  this  act,  after  grant  had  been  con- 
firmed by  Court  of  Private  1*°^ 
Claims.  Smith  v.  Third  Nat  Exch. 
Bank  of  Sandusky,  Ohio,  37  S.  Ct. 
516,  244  U.  S.  184,  61  L.  Ed.  1071.  af- 
firming judgment  Third  Nat.  E^^L 
Bank  of  Sandusky,  Ohio,  v.  Smith,  1« 
P.  512,  20  N.  M.  264. 

Where  title  to  land  was  in  the  gov- 
ernment while  plaintiff  had  possession 
under  color  of  title,  and  never  passed 
out  of  it  until  the  issuance  of  defend- 
ant's patent,  plaintiff  had  no  P&P^ 
title,  and  did  not  acquire  title  by 
adverse  possession.  Nance  v.  W*^^^^ 
(Ala.)  74  So.  339. 

Holder  of  color  of  title  to  govcmwent 
land  within  original  survey  of  3^«^" 
can  land  grant,  not  included  in  $^^ 
as  finally  confirmed,  who  had  improved 
it  in  good  faith  had  "claim  or  color  oi 
title  made  or  acquired  in  good  f^^^ 
within  this  section.  Robinson  v.  Saw- 
yer (N.  M.)  170  P.  881. 
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§  4998.  (Act  Feb.  25,  1885,  c.  149,  §  2.)     Same;  suits  for  violations 
of  law. 


Power  of  United  States  to  protect  its 
property^— The  doctrine  of  equitable 
estoppel  cannot  be  invoked  against  the 
United  States,  so  far  as  to  validate 
the  unauthorized  appropriation  of  pub* 
lie  lands  on  the  n>ere  ground  of  occu- 
pation and  improvements  made  and  the 
presumption  that  the  United  States  had 
knowledge  thereof.  Utah  Power  & 
Light  Co.  V.  U.  S.  (O.  a  A.)  230  F. 
328. 

The  United  States  held  entitled  to 
maintain  a  suit  in  equity  to  enjoin  tres- 
pass and  waste  on  public  lands  by  the 
extraction  and  removal  of  oil  therefrom 
which  constitutes  their  sole  value  and 
to  obtain  full  relief  therein.  U.  S.  v. 
Midway  Northern  Oil  Co.  (D.  C.)  232 
P.  619. 

Trespass  on  pubiio  lands  and  ao- 
tions  therefor^— A  demand  by  the  Unit- 
ed States  for  spirits  of  turpentine  and 
rosin  manufactured  from  crude  gum 
unlawfully  taken  from  public  lands  is 
unnecessary,  where  defendant  received 
the  gum  from  the  trespasser,  mixed 
with  other  gum  belonging  to  the  tres- 
passer, and  has  sold  the  entire  product 
and  accounted  to  the  trespasser.  Union 
Naval  Stores  Co.  v.  U.  S.,  36  S.  Ct.  308, 
240  U.  S.  284,  60  I^  Ed.  644,  affirming 
judgment  202  F.  491,  123  C.  C.  A.  1. 

The  distillation  by  the  trespasser  of 
crude  turpentine  taken  from  govern- 
ment lands  is  a  continuing  trespass, 
that  does  not  divest  the  United  States 


of  its  property,  but  permits  it  to  re- 
cover the  manufactured  product.  Id. 
One  who  enters  as  a  trespasser  upon 
public  lands,  drills  wells  and  extracts 
and  markets  oil  therefrom  is  not  en- 
titled to  the  benefit  of  the  rule  as  to 
improvements  in  favor  of  occupying 
claimants  in  good  faith  under  color  of 
title  requiring  the  government  to  pay 
for  the  same.  U.  S.  v.  Midway  North- 
ern Oil  Co.  (D.  C.)  232  F.  619. 

Damages.p-United  States  held  en- 
titled to  recover  the  reasonable  value 
of  the  use  of  public  land  unlawfully 
appropriated  by  defendant.  Utah  Pow- 
er &  Light  Co.  V.  U.  S.,  230  F.  328, 
144  C.  C.  A.  470. 

On  recovery  by  the  United  States  of 
public  lands  unlawfully  appropriated  to 
private  use,  but  the  right  to  which  use 
could  have  been  acquired  under  the 
statutes  by  complying  with  the  regula- 
tions and  conditions  prescribed  by  the 
Secretary  of  the  Interior  and  paying 
for  the  same,  the  United  States  is  en- 
titled to  recover  as  damages  the  rea- 
sonable value  of  such  use  by  defend- 
ant.    Id. 

Rule  of  damages  stated  on  account- 
ing in  equity  for  trespass  upon  and 
the  extracting  and  nv.rketing  of  oil 
from  public  lands  by  parties  entering 
in  good  faith  and  by  mistake  in  law. 
U.  S.  V.  Midway  Northern  OU  Co.  (D. 
C.)  232  F.  619. 


CHAPTER  TEN  H— ABANDONED  MILITARY 

RESERVATIONS 

§  5012.  (Act  Feb.  11,  1903,  c.  543.)     Confirmation  of  selections  by 
states  in  lieu  of  schoctt  sections ;   disposal  of  sections. 

Provisions  for  the  sale  of  lands  in  the  Gig  Harbor  abandoned  military  res- 
ervation in  the  state  of  Washington  are  made  by  Act  March  8,  1919,  c  106, 
40  Stat.  1319. 
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CHAPTER  TEN  I— CEDED  INDIAN 

RESERVATIONS 

§  5014.  (Act  Jan.  26,  1901,  c.  180.)     Commutation  by  settlers  un- 
der free  homestead  law. 


Fraud  and  misrepresentation.— Mis- 
representations in  final  proof,  under 
which  an  entrjman,  through  mistake 
of  law,  was  allowed  to  deduct  time  of 
military  service,  under  Rev.  St.  §§  2304, 
2305  (Comp.  St.  1916,  S8  4592,  4593), 
and  this  section,  which  deduction  was 
contrary  to  Act  Aug.  15,  1894,  was  mis- 
representation as  to  an  immaterial 
fact.  U.  S.  ▼.  Jones  (D.  C.)  232  F. 
218. 

Fraud  in  an  application  for  com- 
mutation by  an  entryman  not  entitled 
to  commute  under  Kev.  St.  §  2301 
(Comp.  St.  1916,  §  4589),  was  not  fraud 
as  to  a  material  matter.     Id. 


That  an  entryman  effected  his  pur- 
pose by  fraud  in  final  proot  not  en- 
titling him  to  the  land,  does  not  es- 
top him  from  denying  the  materiality 
of  the  misrepresentation.    Id. 

The  question  whether  fraudulent  mis- 
representations, by  which  the  entry- 
man  obtained  patent  to  homestead, 
were  material,  is  a  question  for  the 
court,  not  the  jury.    Id. 

The  question  of  the  damages  recov- 
erable for  fraud  of  a  homestead  entry- 
man  will  not  be  determined  on  demur- 
rer to  an  answer  relating  wholly  to 
the  measure  of  damages.     Id. 


§  5019.  (Act  Feb.  9,  1903,  c.  531.)     Town-site  laws  extended  to 
ceded  lands  in  Minnesota. 

Provisions  for  the  contesting  and  cancellation  of  certain  homestead  entries  in 
the  Kiowa,  Comanche,  and  Apache  Reservations,  in  Oklahoma,  are  made  by 
Act  March  3, 1919,  c.  100,  40  Stat.  1318. 


CHAPTER  TEN  T— PUBLIC  LANDS  IN  OKLA- 
HOMA 


§  5025.  (Act  May  2, 1890,  c.  182,  § 

Conveyanee  after  patent  lawfully  ac- 
quired.—-This  section,  making  void  land 
entered  by  one  for  another,-  has  no 
bearing,  whete  the  patent  was  lawfully 
acquired,  but  was  conveyed  to  one  dis- 
qualified from  holding  title.  Ketchum 
Coal  Co.  V.  Pleasant  Valley  Coal  Co. 
(Utah)  168  P.  86. 

Rights  of  heirs  of  entryman  violating 
8tatute.^No  equitable  right  to  hold 
patentee  as  trustee  held  to  have  arisen 
in  favor  of  heirs  of  a  homestead  entry- 
man,  where  his  entry  had  been  canceled 
and  patent  issued  to  another  because  of 
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24.)     Fraudulent  settlement 

his  agreement  contrary  to  this  section, 
to  make  homestead  entry  for  the  benefit 
of  another.  Doepel  v.  Jones,  37  S.  Ct. 
645,  244  U.  S.  305,  W  L.  Ed.  1158,  af- 
firming judgment  Jones  v.  Fearoow 
(Okl.)  156  P.  309. 

Homestead  entryman,  who,  contrary 
to  this  section,  agreed  with  his  mother 
to  make  the  entry,  comply  with  the 
homestead  laws,  and  that  patent  should 
issue  to  her,  and  he  would  deed  the 
land  to  her,  derived  no  right  from  his 
entry  which  would  yeat  in  his  heirs. 
Id. 
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CHAPTER  TEN  K—PUBLIC  LANDS  IN  ALASKA 


Sec. 

6046.  Homestead  laws  extended; 
amount  to  be  entered ;  Wations 
on  unsurveyed  lands;  transfers. 

6046a.  Entry  on  unappropriated  public 
lands. 

6046aa.  Same;    unsurveyed  lands. 

5046b.  Same;    lands  excepted. 

5047.  Mining  laws  extended  to;  mining 
on  Bering  Sea;    regulations. 

5049.  Recording  notices  of  location. 

6053.  Time  for  filing  adverse  claims, 
and  for  adverse  suits. 

6055.  Power  of  attorney  to  locate  plac- 
er-mining claim;   restrictions. 

6057.  Area  and  shape  of  placer-mining 
claims. 


S«c. 

5068.  Placer-mining  claims  located  in 
violation  of  law. 

6059.  Miner's  labor  lien  on  output; 
priority. 

5060.  Same;   claim;    filing;    form. 

5071.  Location  of  lands  on  which  coal 
mine  has  been  opened  or  im- 
proved. 

6091.  Purchases  for  trade  or  manufac- 
ture; lands  reserved;  adverse 
claimants. 

6093.  Export  of  pulp  wood  or  wood 
pulp. 

5006.  Allotment  of  land  to  native  In- 
dians or  Eskimo  as  homesteads. 

5096a.  Annette  Islands  reserved  for 
Meltakahtla  Indians. 


§  5046.  (Act  March  3,  1903,  c.  1002.)  Homestead  laws  extended; 
amount  to  be  entered;  locations  on  unsurveyed  lands;  trans- 
fers, 

4.  Entry  and  settiem en t.-^Pro vision 
of  this  section,  added  in  conference,  as 
to  entering  more  than '160  acres  in  a 
single  body,  held  intended  to  be  ger- 
mane to  provision  limitijig  distance 
which  entry  may  extend  along  any  nav- 
igable water.  U.  S.  v.  Poland,  231  F. 
810.  145  C.  C.  A.  630. 

The  provision  relative  to  entering 
more  than  160  acres  in  single  body  held 
not  violated  by  separate  entries  under 
separate  surveys  of  adjoining  tracts, 
only  one  o^  which  touched  any  naviga- 
ble water.    Id. 

Under  this  section  defendant  entered 
two  separate  tracts  of  160  acres  each, 
and  paid  for  them  with  soldier's  addi- 
tional homestead  scrip.  On  a  suit  to 
vacate  the  patent  to  the  second  entry 
for  fraud,  held,  the  law  does  not  re- 
strict one  individual  from  acquiring  ti- 
tle to  two  or  more  separate  tracts  un- 
der the  act  in  question,  even  if  the 
same  be  adjoining  and  contiguous.  The 
limitation  in  the  statute  is  that  no  more 
than  160  acres  shall  be  entered  in  any 
single  body,  but  it  does  not  prohibit  the 
location  of  two  or  more  such  bodies, 
and  does  not  forbid  the  locations  on 
contiguous  and  adjoining  tracts  of  land. 
U.  S.  V.  Poland,  5  Alaska,  246. 

Defendant  settled  on  a  tract  of  un- 
occupied and  unappropriated  public 
nonmineral  lands  in  Alaska,  and  built 
a  home  thereon,  and  resided  there,  with 
the  expectation  at  some  time  of  acquir- 
ing a  legal  title  thereto.  Held,  the 
possessory  right  thus  acquired  is  a 
property  right,  for  the  protection  of 
which  an  appropriate  action  may  be 
maintained  by  the  occupant.  Noble  v. 
Melchoir,  5  Alaska,  729. 


7.  Shores  or  tide  lands  not  subject  to 
entry  or  sale^— Act  Cong.  May  14, 1898, 
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c.  299,  S  If  &B  to  land  in  Alaska,  held 
not  to  require  reservation  of  80  rods 
except  between  entries  along  the  shore 
of  a  navigable  water.  U.  S.  v.  Poland, 
231  F.  810,  145  C.  C.  A.  630. 

The  land  lying  between  high  and  low 
water  mark  at  the  foot  of  Seward 
street  leading  to  Gastineaux  Channel, 
in  the  town  of  Juneau,  and  shown  to 
be  essential  to  the  ase  and  convenience 
of  said  street,  is  public  property  held 
by  the  government  in  trust  for  the 
coming  state.  The  defendants  could 
not  legally  appropriate  that  portion  of 
the  beach  between  high  and  low  water 
mark.  Koehler  and  his  coplaintiff  had 
a  right  to  sue  'for  the  purpose  of  re- 
dressing an  injury  to  themselves  by 
the  obstruction  of  the  street,  and  when 
their  interest  was  made  to  appear  they 
acted  in  the  attitude  of  redressing  a 
continuing  trespass  and  wrong  against 
themselves  and  acted  in  behalf  of  all 
others  who  were  or  might  be  injured 
by  the  wrongful  acts  of  the  defendants. 
U.  S.  V.  McGlinchy,  5  Alaska,  4. 

In  1882  plaintiff  erected  a  T-shaped 
wharf  extending  out  from  the  shore  in 
front  of  Juneau,  and  used  the  same  for 
landing  its  boats  and  vessels  until  1894, 
when  and  always  thereafter  it  aban- 
doned the  site,  and  the  same  was  unoc- 
cupied and  in  a  state  of  nature.  In 
1900  the  defendant  entered  upon  said 
tideland  so  formerly  occupied  by  plain- 
tiff, and  improved  it,  and  has  ever  since 
used  and  occupied  it,  without  let  or 
hindrance,  until  this  suit  was  brought. 
Plaintiff  claims  right  of  possession  un- 
der Act  May  17,  1884,  c.  53,  §  8,  23 
Stat.  24,  providing  "that  Indians  and 
other  persons  in  said  district  shall  not 
be  disturbed  in  the  possession  of  any 
lands  actually  in  their  use  or  occupa- 
tion  or   now   claimed   by   them,"    etc. 
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Held,  the  act  does  not  prohibit  the  per- 
sons mentioned  therein  from  transfer- 
ring the  title  thereto,  or  abandoning 
the  same;  that  plaintiff  did  so  abandon 
all  claim  or  occupancy  of  said  land  be- 
fore defendant  entered  thereon.  Find- 
ings ordered  for  the  defendant.  Pacific 
Coast  Co.  V.  James,  5  Alaska,  180. 

On  January  20,  1908,  a  patent  for 
less  than  160  acres  of  land,  situate  on 
the  shore  of  Resurrection  Bay,  near 
Seward,  Alaska,  and  designated  as 
United  States  survey  No.  241,  was  is- 
sued to  the  defendant  Poland,  as  as- 
signee of  the  rights  of  another  quali- 
fied locator,  under  the  soldier's  addi- 
tional homestead  laws  of  the  United 
States.  On  March  22.  1909,  a  second 
patent  was  issued  to  Poland,  for  anoth- 
er tract  of  160  acres,  known  as  United 
States  survey  No.  242.  The  second 
tract  adjoins  the  first,  on  the  northerly 
side,  but  does  not  reach  to  or  abut  on 
the  waters  of  the  bay.  On  a  suit  by- 
the  United  States  to  vacate  the  second 
patent  for  fraud,  held,  that  the  second 
tract  in  this  case  is  not  along  the  shore 
of  any  navigable  water,  but  is  on  the 


landward  side  of  the  first  tract,  and  the 
statute  does  not  forbid  the  second  en- 
try.   U.  S.  V.  Poland,  5  Alaska,  246. 

A  fish  trap  on  the  shores  of  Alaska 
is  destroyed  or  carried  away  by  the  ele- 
ments each  fall  or  winter,  and  the  tide- 
land  is  thus  left  bare  and  witbont  visi- 
ble signs  of  possession.  To  maintain 
a  continuous  right  to  such  a  trap  site, 
the  one  claiming  it  must  see  to  it  that 
his  structures  are  kept  in  repair  and 
used  for  the  purpose  for  which  they 
are  intended.  Columbia  ^almon  Co.  v. 
Berg,  5  Alaska,  538. 

One  may  lawfully  acquire  a  right  of 
possession  on  the  tidelands  in  Alaska 
by  going  on  the  same  when  not  in  the 
actual  possession  of  another.  Hie  pe- 
dis possessio  would  be  good  as  against 
any  one  but  the  United  States;  but,  if 
such  structures  as  may  be  erected  are 
destroyed,  the  one  claiming  the  site 
must  see  to  it  that  he  again  asserts 
his  dominion  over  it  by  either  an  in- 
closure  or  by  the  erection  of  such  im- 
provements on  the  land  as  the*  nature 
of  the  situation  or  the  purpose  for 
which  it  is  to  be  used  requires.    Id. 


§  5046a.  (Act  July  8,  1916,  c.  228,  §  1,  as  amended,  Act  June  28, 
1918,  c.  110.)     Entry  on  unappropriated  public  lands. 

Every  person  who  is  qualified  under  existing  laws  to  make  home- 
stead entry  of  the  public  lands  of  the  United  States  who  has  settled 
upon  or  who  shall  hereafter  settle  upon  any  of  the  public  lands  of 
the  United  States  situated  in  the  District  of  Alaska,  whether  sur- 
veyed or  unsurveyed,  with  the  intention  of  claiming  the  same  under 
the  homestead  laws,  shall,  subject  to  the  provisions  and  limitations 
of  the  Act  approved  March  third,  nineteen  hundred  and  three,  chap- 
ter one  thousand  and  two,  United  States  Statutes  at  Large,  page 
one  thousand  and  twenty-eight,  be  entitled  to  enter  one  hundred  and 
sixty  acres  or  a  less  quantity  of  unappropriated  public  land  in  said 
District  of  Alaska,  and  no  more,  and  a  former  homestead  entry  in  any 
other  State  or  Territory  shall  not  be  a  bar  to  a  homestead  entry  in 
Alaska:  Provided,  That  nothing  herein  contained  shall  be  con- 
.  strued  to  limit  or  curtail  the  area  of  any  homestead  claim  heretofore 
lawfully  initiated.    (39  Stat.  352.    40  Stat.  632.) 

For  section  as  originally  enacted  see  U.  S.  Comp.  St  1916,  {  504((a. 

§  5046aa.  (Act  July  8,  1916,  c.  228,  §  2,  as  added.  Act  June  28, 1918, 
c.  110.)     Same;  unsurveyed  lands. 
If  the  system  of  public  surveys  has  not  been  extended  over  the 
land  included  in  a  homestead  entry,  the  entryman  may,  after  due 
compliance  with  the  terms  of  the  homestead  law  in  the  matter  of 
residence,  cultivation,  and  improvement,  submit  to  the  register  and 
receiver  a  showing  as  to  such  compliance,  duly  corroborated  by  two 
witnesses,  and  if  such  evidence  satisfactorily  shows  that  the  home- 
steader is  in  a  position  to  submit  acceptable  final  proof  the  surveyor 
general  of  the  Territory  will  be  so  advised  and  will,  not  later  than 
the  next  succeeding  surveying  season,  issue  proper  instructions  for 
the  survey  of  the  land  so  entered,  without  expense  to  the  entrym^^' 
who  may  thereafter  submit  final  proof  as  in  similar  entries  of  sur- 
veyed lands.     So  far  as  practicable,  such  survey  shall  follow  ^^^ 
general  system  of  public-land  surveys,  and  the  entryman  shall  con* 
form  his  boundaries  thereto:    Provided,  That  nothing  herein  ^^laU 
prevent  the  homesteader  from  securing  earlier  action  on  his  e^^^ 
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by  a  special  survey  at  his  own  expense,  if  he  so  elects.     (40  Stat. 
633.) 

TliiB  section  was  added  to  Act  July  8,  1916,  c.  22B,  by  Act  June  28,  1918,  c. 
110,  dted  above,  in  place  of  section  2  of  said  Act  July  8,  1916,  c  228,  and 
said  section  2  was  amended  as  section  3  by  said  Act  June  28,  1918,  c.  110. 
See  I  5046b,  post. 

§  5046b.  (Act  July  8, 1916,  c.  228,  §  3,  as  amended.  Act  June  28, 1918, 
c.  110.)  Same;  lands  excepted. 
There  shall  be  excepted  from  homestead  settlement  and  entry  un- 
der this  Act  the  lands  in  Annette  and  Pribilof  Islands,  the  islands 
leased  or  occupied  for  the  propagation  of  foxes,  and  such  other  lands 
as  have  been,  or  may  be,  reserved  or  withdrawn  from  settlement  or 
entry.    (39  Stat.  352.    40  Stat.  633.) 

See  note  to  |  5046aa,  ante.  For  this  section  as  ori^ally  enacted,  see  U. 
S.  Comp.  St.  1916,  i  5046b. 

§  5047.  (Act  Jime  6,  1900,  c.  786,  §  26.)     Mining  laws  extended  to ; 
mining  on  Bering  Sea;   regulations.  » 


Cvstom  of  miRers  In  describing  dalm. 
—The  custom  of  miners  in  describing 
claims    in    reference    to   a    "discovery 


claim,"   as   "number 


above"   or 


"below  Discovery"  and  with  regard  to 
the  creek  claim,  as  "opposite  No. 


on  the  right  limit,"  or  the  "left,"  as 
the  case  may  be,  examined,  and  held  a 
sufficient  description  by  which  to  iden- 
tify the  property.  Peca  t.  Huddleston, 
6  Alaska,  241. 


§  5049.  (Act  June  6,  1900,  c.  786,  §  15.)     Recording  notices  of  loca- 
tion. 


Record  of  unverlHod  certiflcate  of  lo- 
cation of  placer  dalm.— Under  Laws 
Alaska  1913,  c.  74,  relating  to  the  lo- 
cating of  placer  claims,  an  unverified 


certificate  of  location  should  not  be  re- 
corded, and  furnishes  no  basis  for 
daim.  Cloninger  v.  Finlaison,  230  F. 
98,  144  O.  O.  A.  396. 


§  5053.  (Act  June  7,  1910,  c.  265.)     Time  for  filing  adverse  claims,, 
and  for  adverse  suits. 


Injunction  and  forfeiture^-The  lessor 
demanded  a  forfeiture  of  the  mining 
lease  because  of  alleged  neglect  and 
violations  of  its  terms.  The  evidence 
shows  the  ground  is  spotted  and  a  low- 
grade  proposition,  that  the  lessee  Work- 
ed it  in  the  usual  way,  with  reasonable 
care  and  in  a  minerlike  manner.  Held, 
injunction  and  forfeiture  denied.  Cline 
V.  Eastman,  5  Alaska,  264. 

In  his  complaint  the  plaintiff  claims 
to  be  the  owner  of  the  mining  claim  de- 
scribed therein.  He  prays  for  an  in- 
junction pendente  lite,  to  prevent  the 
defendant  from  dredging  the  gold  from 
the  daim  and  carrying  it  away  before 
the  title  is  settled.  Held,  the  plaintiff 
is  entitled  to  the  relief  demanded-;  but, 
owing  to  the  peculiar  hardship,  that  the 
injunction  will  stop  the  season's  work 
of  the  dredge,  the  court  offers  to  ap- 
point a  receiver  for  the  gold  dust,  to 
hold  it  till  the  title  to  the  claim  can  be 
settled  in  this  suit,  and  thus  allow  the 
work  to  proceed.  McMonigle  v.  Behr- 
ing  Dredging  Co.,  5  Alaska,  513. 

The  general  equity  doctrines  govern 
injunctions  with  reference  to  mining 
claims.  The  granting  or  withholding  of 
an  injunction  resting  in  the  sound  dis- 
cretion of  the  court,  the  complainant's 
laches,  the  solvency  or  insolvency  of 
the  parties,  and  the  relative  inconven- 
ience-to the  parties,  which  wiQ  ensue  if 


a  temporary  injunction  issues,  must  be 
considered.  There  is  nothing  peculiar 
in  the  application  of  the  general  equi- 
table principles  to  minmg  claims,  be- 
yond the  frequent  urgent  need  of  in- 
junctive relief,  because  of  the  destruc- 
tible nature  of  mineral  deposits.  Sund- 
quist  V.  Halloran,  5  Alaska,  594. 

Where  one  who  claims  to  own  a  min- 
ing claim  stands  by  for  a  period  of 
years,  and  permits  another  on  an  ad- 
joining claim  to  so  conduct  his  work- 
ings as  to  cause  slight  damage  by  flood- 
ing the  surface  with  tailings,  and 
makes  no  objection  till  the  other  is  in 
position  where  injunctive  relief  asked 
for  would  be  of  comparatively  greater 
injury  to  the  other  than  the  injury 
complained  of  by  the  plaintiff,  the  court 
will  not  grant  a  temporary  injunction, 
but  will  allow  the  condition  to  remain 
until  the  case  can  be  disposed  of  on  its 
merits.    Id. 

Where  defendants'  placer  mine  work- 
ings deposit  large  quantities  of  tailings 
and  gravel  on  the  plaintiff's  property, 
and  threaten  to  do  so  continuously,  in- 
junction will  issue  to  prevent  the  con- 
tinuance of  the  injury.    Id. 

Time  for  filing  adverse  elalm.— When, 
pending  a  suit  in  ejectment  for  mining 
ground,  the  defendants  gave  proper  no- 
tice through  the  United  States  General 
Land  Office  and  applied  for  a  patent 
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to  the  claim,  and  the  first  publication 
of  the  notice  was  on  February  24,  * 
1913^  and  the  adverse  claim  was  not 
filed  until  December  26,  1913,  held  un- 
der this  section,  that  it  was  not  filed 
within  the  time  required  by  the  stat- 
ute to  suspend  the  action  of  the  land 
office,  and  the  qourt  lost  jurisdiction 
when  the  time  for  adverse  expired. 
Smith  V.  Wheeler,  5  Alaska,  282. 

A  complaint  in  an  adverse  suit  re- 
garding a  mining  claim  in  Alaska  must 
allege  the  pendency  of  the  patent  pro- 
cee^gs  by  the  defendant  and  the  filing 


of  the  adverse  by  the  plaintiff.  Such 
allegations  are  necessary,  that  the  court 
may  determine  whether  or  not  it  has 
jurisdiction  of  the  cause.    Id. 

The  mere  pendency  of  an  action  uf 
ejectment  at  the  time  patent  applica- 
tion is  made  is  not  sufficient  to  sus- 
pend the  proceedings.  An  adverse  must 
be  filed  in  the  land  office  before  insti- 
tuting the  action,  and  the  filing  of  an 
adverse  is  essential  to  the  sufficiency 
of  the  complaint.  The  allegation  of  an 
adverse  claim,  however,  may  be  made 
in  a  supplementary  complaint.    Id. 


§  5055.  (Act  Aug.  1,  1912,  c.  269,  §  2.)     Power  of  attorney  to  lo- 
cate placer-mining  claim;   restrictions. 


Power  of  attorney  In  general.— Where 

the  locator  makes  a  discovery  of  miner- 
al within  the  boundaries  of  the  claim, 
files  and  records*  a  notice  of  location, 
marks  the  boundaries,  so  they  can  be 
readily  traced,  and  files  and  records  a 
power  of  attorney  from  his  principal 
within  the  division,  and  does  each  of 
the  acts  before  any  other  rights  inter- 
vene or  attach  to  the  land,  it  is  suffi- 
cient and  the  claim  will  be  valid,  as 
against  subsequent  locators  and  claim- 
ants, without  regard  to  the  order  in 
wbich  such  necessary  acts  of  location 
happen  or  are  performed.  Likaits  y. 
Johnson,  5  Alaska,  63. 

Record  of  power.— Under  this  section, 
held,  that  power  of  attorney  to  locate 
a  placer  claim  in  Alaska  need  not  be 
recorded  before  location;  it  being  suf- 
ficient if  it  is  recorded  before  an  ad- 
verse claim  is  made.  Cloninger  v.  Fin- 
laison,  230  F.  98,  144  C.  O.  A.  396. 

Under  this  section  the  power  of  at- 
torney to  locate  a  placer  claim  for  an- 
other need  not  be  recorded  before  lo- 
cation; it  being  sufficient  if  it  is  re- 
corded before  an  adverse  claim  is  filed. 
Id. 

Under  this  section  and  Comp.  St. 
1916,  §  5058,  location  of  Alaskan  placer 
mining  claim  by  attorney  in  fact  for  an- 
other before  recordation  of  authoriz- 
ing power  of  attorney  is  void.  Suther- 
land V.  Purdy,  234  F.  600,  148  0.  C.  A. 
366. 

On  May  27.  1913,  the  defendant  made 
and  executed  to  one  Wales  a  formal 
power  of  attorney,  authorizing  her  to 
locate  placer  mines  for  him  in  Alaska. 

§  5057.   (Act  Aug.  1,  1912,  c.  269, 
tnining  claims. 

Area  of  claim.— One  claiming  the  right 
to  make  entry  of  a  placer  mining  claim 
the  boundaries  of  which  contain  an  area 
in  excess  of  the  amount  allowed  by  law, 
under  permission  of  the  owners  there- 
of to  stake  the  excess,  should  first  de- 
termine the  amount  of  such  excess  and 
stake  the  same  in  such  manner  that  the 
original  location  thus  reduced  in  area 
will  not  contain  an  additional  course. 
Adams*  v.  Yulron  Gold  Ca,  5  Alaska, 
891. 
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The  power  of  attorney  was  recorded  at 
Steel  creek,  outside  of  the  ciivision 
wherein  the  mines  were  located,  on 
June  23,  1913.  On  June  30th  the  at- 
torney in  fact  located  the  placer  mines 
in  question  for  defendant,  post-cd  no- 
tice on  the  claim ,  marked  the  l>oand- 
aries,  and  made  discovery.  The  loca- 
tion was  in  a  distant,  unexplored,  and 
mountainous  region,  where  there  was 
no  recording  office.  One  was  establish- 
ed there  on  July  20,  1913.  The  plain- 
tiflf  located  the  same  property  oxi  Au- 
gust 1,  1913.  The  defendant's  power 
of  attorney  was  recorded  in  th&t  PI"©* 
cinct  on  August  17,  and  his  la<»tion 
notice  on  August  30,  1913.  Held,  the 
defendant  made  a  valuable  discovery  of 
gold,  by  an  attorney  in  fact  dulj  m- 
thorized  thereunto;  the  claim  was  prop- 
erly staked  and  marked  on  the  gr^ound, 
80  that  the  boundaries  could  be  readily 
traced ;  the  power  of  attorney  w^  s  re- 
corded in  the  proper  recording  «ffif* 
prior  to  the  recording  of  the  locration 
notice  or  certificate,  and  within  90  days 
from  the  date  of  the  discovery;  the 
plaintiff  was  not  misled  or  preja<3iced 
by  the  failure  to  record  the  power  of 
attorney  sooner.  Woodman  v.  Erik- 
son.  5  Alaska,  93. 

Evidence  as  to  record.— In  a  euit  oyer 
a  placer  mining  claim  in  Alaska,  w^Wch 
had  been  located  for  defendant  by  at- 
torney in  fact,  evidence  held  in8ufi<^^«"J 
to  prima  facie  show  that  the  power  of 
attorney  was  not  recorded  before  pl«°* 
tiff's  location.  Cloninger  v.  Finlai«on. 
230  F.  98,  144  O.  O.  A.  396. 


§  4.)     Area  and  shape  of  pl^^^^" 

Rights    under  defective   lecatio"'^^ 

placer   mining   claim    located  ^J^n 
faith  is  not  void,  because  it  «^ce^'  Jq 
acres  (an  association  placer  daici*  ^ 
acres),  but  is  void  only  as  to  tli^  ^' 
cess,  which  may  be  rejected  froXJ^     _ 
portion  the  owner  may  select,  an*'  ^°" 
til  he  has  been  advised  of  the  e^^f; 
and  has  had  a  reasonable  time  to   ^' 
his  selection,  his  possession  extexi<^* 
the  entire  claim,  and  another,  who  S^ 
upon  it  and  makes  a  location  ot  ^^ 
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part,  ia  a  trespasser,  and  his  location      Adams  y.  Yukon  Gold  Oo.,  5  Alaska, 
a   nullity   and   void   for   any   purpose.      391. 

§  5058.  (Act  Aug.  1,  1912,  c.  269,  §  5.)     Placer-mining  claims  lo- 
cated in  violation  of  law. 


Void  locatloii.p-Under  this  section  and 
Comp.  St.  191S,  I  5055,  location  of 
plafcer  mining  claim  by  attorney  in  fact 
for  another  before  recordation  of  au- 


thorizing po'wer  of  attorney  is  void. 
Sutherland  v.  Purdy,  234  F.  600,  148 
C.  C.  A.  366. 


§  5059.  (Act  June  25,  1910,  c.  422,  §  1.)     Miner's  labor  lien  on  out- 
put;  priority. 

Constitutionality.^The  miners'  lien 
Jaws  passed  by  Congress  and  the  Leg- 
islature of  Alaska  are  held  to  be  consti- 
tutional, and  within  the  power  of  Con- 
gress and  the  territorial  Legislature, 
respectively.  Nordstrom  v.  Sivertsen- 
Johnsen  Mining  &  Dredging  Co.,  5 
Alaska,  210. 


Liens  in  general.^The  owner  of  a 
mining  claim  leased  it  to  operators. 
The  operators  worked  the  claim  and 
their  employ^  filed  liens.  The  lessor 
and  owner  posted  two  notices  of  non-  - 
liability  for  the  debts  of  the  lessees 
on  the  property.  The  notices  were  not 
kept  continuously  posted,  and  the  lien- 
ors denied  they  saw  them.  Held,  if 
the  notices  were  actually  posted  in  the 
first  place  in  good-faith  compliance  with 
the  statute,  and  within  its  terms,  it  is 
not  necessary  to  show  they  were  con- 
tinuously maintained.  Turner  y.  En- 
strom,  5  Alaska.  118. 

Knowledge  that  work  and  labor  is  be- 
ing done  on  a  mining  claim,  for  which 
the  laborers,  under  section  694,  Comp. 
Laws  Alaska  1913,  are  entitled  to  a- 
lien,  may  be  either  positive  or  implied. 
The  implication  of  knowledge  arises 
when  the  party  to  be  charged  is  shown 
to  have  had  knowledge  of  such  facts 
and  circumstances  as  would  lead  him 
by  the  exercise  of  due  diligence  to  a 
knowledge  of  the  principal  fact  This 
is  the  general  rule  especially  applica- 
ble to  the  case  here.  Labay  v.  North- 
em  Mining  &  Trading  Co.,  5  Alaska, 

The  act  passed  by  Congress  relating 
to  miners'  liens  in  Alaska,  as  modified 
by  the  act  of  the  Legislature  of  the  ter- 
ritory, being  in  pari  materia,  are  to  be 
construed  together,  and,  if  possible, 
made  to  harmonize  as  one  body  of  law. 
Nordstrom  v.  Sivertsen-Johnsen  Min- 
ing &  Dredging  Co.,  5  Alaska,  210. 

The  act  of  the  Legislature  of  Alaska 
approved  April  30,  1913,  entitled  "An 
act  to  create,  establish  and  provide  for 
liens  on  mines,"  etc.  (Sess.  Laws  1913, 
p.  308),  contains  provisions  in  addition 
to  and  qualifying  some  of  those  in  a 
prior  act  of  Congress  establishing  me- 
chanics' and  miners'  lien  on  mining 
claims  and  the  product  thereof  in  Alas- 
ka. Held,  the  territorial  act  should 
not  be  treated  as  an  independent  act. 
It  is  one  relating  to  the  sam^  subject- 
matter  as  that  legislated  upon  by  Con- 


gress as  found  in  section  691  et  seq., 
Comp.  Laws  Alaska  1913,  and  the  con- 
gressional and  territorial  legislation 
thereto  must  be  treated  as  one  harmo- 
nious whole.    Id. 

The  safe  and  proper  rule  of  con- 
struction of  mechanic's  lien  statutes 
is  that,  while  the  remedial  portions  of 
these  statutes  should  be  liberally  con- 
strued, with  a  view  to  avoid  defeating 
the  purpose  of  the  statute,  yet  those 
parts  upon  which  the  right  to  the  ex- 
istence of  a  lien  depend,  being  in  der- 
orgation  of  the  common  law,  should 
be  strictly  construed.  Irvine  v.  Mc- 
Dougall,  5  Alaska.  300. 

LienaMe  item8.F— In  Alaska  a  Uen  can 
be  had  for  labor  performed  upon  a 
mine  only  when  it  tends  to  the  im- 
provement or  development  of  the  mine. 
Work  done  in  the  course  of  actual  min- 
ing operations,  involving  the  extraction 
of  gold,  not  tending  to  the  development 
or  improvement  of  the  mine,  but  rath- 
er to  the  lessening  of  the  value  by  the 
extraction  of  the  gold  therefrom,  is  not 
Uenable  under  the  law.  Turner  v.  En- 
strom,  5  Alaska,  118. 

The  lienor  was  employed  to  work  on 
defendant's  tin  mines.  Part  of  the  work 
performed  was  at  the  mill  and  on  the 
water  ditch  leading  thereto,  located 
about  two  miles  from  the  mines.  The 
evidence  showed  that  the  ditch,  the 
mill  and  the  mines  constitute  one  and 
the  same  plant,  under  the  supervision 
and  common  ownership  of  the  defend- 
ant; that  the  work  done  by  the  lienor 
was  for  the  purpose  of  developing  and 
opening  up  of  the  mine,  and  tended  to 
assist  in  the  separation  of  the  commer- 
cial product  of  the  mine  from  the 
gravels.  The  lien  claim  was  laid  on 
the  two  mining  claims,  and  did  not  con- 
tain any  separate  statement  showing 
how  much  time  was  charged  for  which 
was  employed  on  the  mill  or  ditch.  On 
objection  to  the  proofs  and  lien  claim, 
held,  under  the  statute  of  Alaska,  the 
lien  may  attach  for  labor  "on,  in  or 
about"  such  mine  or  mines,  and  the 
mill  and  ditch  being  so  a  part  of  the 
mining  plant,  the  work  done  was  "on, 
in  or  about"  the  mine,  and  the  lien 
was  sustained,  and  judgment  for  lienor. 
McConnell  v.  Empire  Tin  Mining  Co., 
5  Alaska,  506. 

Amount  and  extent  of  Hon.— Under 
the  act  of  the  Legislature  of  Alaska 
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approved  April  30,  1913,  a  miner  may 
have  a  lien  upon  gold  dust  extracted 
from  a  mine,  and  upon  a  mine  Itself, 
for  labor  performed  in  extracting  the 
product  from  the  mine,  but  not  on  a 
dredger  used  in  the  work  of  extracting 
the  gold  dust.  Nordstrom  v.  Sivertsen- 
Johnsen  Mining  &  Dredging  Co.,  5 
Alaska,  210. 

A  mechanic's  Hen  on  the  mining  claim 
and  the  product  thereof  extracted  by 
the  labor  of  the  mechanic  or  miner 
cannot  extend  to  or  attach  to  the  gold 
dust  or  mineral  that  shall  have  been 
extracted  from  the  mine  prior  to  thtf 
attaching  of  the  lien.     Id. 

Assignment  of  daim  before  perfect- 
ing lien.— On  the  trial  of  a  mechanic's 
lien  case  it  appeared  from  the  evidence 
that  the  lienors  had  assigned  their 
claims  for  wages  to  the  plaintiff  prior 
to  the  perfection  of  the  mechanic's  Uen. 
Held,  in  the  absence  of  any  statute  to* 
the  contrary,  the  assignment  of  the 
claim  before  the  perfection  of  the  lien 
destroys  the  right  to  a  lien.  Irvine  v. 
McDougall,  5  Alaska,  300. 

Preferences.— The  plaintiff  lienors 
were  laborers  on  a  dredge  belonging  to 


the  defendant  Sivertsen-Johnsen  Com- 
pany,  engaged  in  dredging  gravels  in 
their  natural  beds  for  the  recovery  of 
the  gold  and  gold  dust  contents  there- 
in.   They  brought  a  consolidated  suit 
to  recover  on  liens,  claiming  prior  lien 
on  the  gold  and  gold  dust  so  extracted 
from   the   said  gravels  by   the  dredge 
as   against   prior  attachments  by  ||ie 
other  jcreditors.    Held,  the  priority  ot 
lien  claims  given  by  section  164,  Comp* 
Laws  Alaska  1913,  over  attachments, 
extends  only  to  minesal-bearing  gra?el0 
excavated,  hoisted,  or  otherwise  piled 
into  "dumps,"  and  the  proceeds  there- 
ofr  and  not  to  gold   or  gold  dust  so 
extracted    by    the    dredging    process. 
Nordstrom  v.  Sivertsen-Johnsen  Minisg 
&  Dredging  Co.,  5  Alaska,  204. 

Foreclosure  of  lien.— The  sufficiency 
of  the  complaint  in  a  suit  to  foreclose  ft 
mechanic's  lien  must  be  determined  by 
the  provisions  of  the  statute  creatini 
the   Uen,   and   if   there   is   substantifil 
compliance  therewith   it  will  be    stiffi' 
cient.    Labay   v.    Northern   Minins  ^ 
Trading  Co.,  5  Alaska,  134. 

Cited  without  definite  appli<mt\ov, 
Spalding  v.  Martin  (C.  C.  A.)  2/^X  F- 
372. 


§  5060.  (Act  June  25,  1910,  p.  422,  §  2.)     Same;    claim; 
form. 


Mistake  in  dalm  for  service8>-The 
fact  that  a  lien  claimant  included  in 
his  claim,  through  an  honest  mistake,  a 
claim  for  services  for  tvhich  the  stat- 
ute gives  no  lien,  will  not  defeat  the 
lien  for  other  services  within  the  stat- 
ute also  claimed,  if  the  two  can  be  sep- 
arated. Irvine  v.  McDougal,  5  Alaska, 
220. 

Omission    of    pame    of    co-owner.^ 

While  the  act  of  Congress  applicable 
to  mechanics'  liens  in  Alaska  requires 
that  the  notice  of  the  lien  recorded 
shall  contain  the  names  of  the  owners, 
or  reputed  owners,  of  the  ground  upon 
which  the  lien  is  claimed,  it  is  well  es- 
tablished that  failure  to  include  the 
names  of  all  the  owners  does  not  ren- 
der the  notice  void,  but  that  it  may 
be  enforced  against  the  owners  nam- 
ed, the  only  effect  of  the  omission  of 
the  name  of  the  omitted  owner  being 
to  exempt  his  interest  from  the  opera- 
tion of  the  lien.  The  omission  of  the 
name  of  the  co-owner  from  the  lien  no- 
tice does  not  render  the  lien  ineffective 
as  against  the  other  owners.  Turner 
V.  Enstrom,  5  Alaska,  118. 

The  omission  of  the  name  of  a  co- 
owner  from  the  notice  of  a  mechanic's 


lien  does  not  render  the  lien  v^oid  w 
against  the  other  owners  named.  ^^* 
omitted  owner  is  not  a  necessar-.^'  P*'" 
ty  to  the  action  to  foreclose  tlm^  ^^^ 
His  interest  in  tlie  property  caa^^^ot  b« 
bound  by  any  judgment  given  i^*^  "*® 
foreclosure  suit  from  which  h^  ^** 
omitted.    Id. 

Description  of  property d— A  m^^^^' 

ic's  lien,  which  describes  the  pr<:>S'^'J^ 

upon  which  the  Uen  is  claimed  ^^^^     . 

Pioneer  quartz  mining  claim,  "^-^^^fi.! 

at  the  head  of  Fairbanks  creek  o*^ 

left  limit  thereof,  on  the  divide  bef^^^^J 

said  creek  and  Wolf  creek,"  ^b**^  ^jje 

further  aided  by  the  allegation  t*^  . 

—^air- 


complaint  that  they  are  in  "tbe 
banks  precinct,  Alaska,"  is  a  de^^^'jj 
tion  of  the  property  to  be  charged    '^\- 
the  lien  sufficient  for  identification, 
vine  V.  McDougal,  6  Alaska,  220. 
A  mechanic's  lien  described  the  p^^.? 


erty  as  "bench  placer  mining  claim 


sit- 


uate on  left  limit  of  No.  21  Goldstref  "^ 
creek,"  Fairbanks  precinct.  Fourth  J^' 
dicial  division,  territory  of  Alask*- 
Held,  a  sufficient  description  of  ^^ 
property.  Peca  v.  Huddleston,  5  Als^' 
.ka,  241.       . 


§  5071.  (Act  April  28,  1904,  c.  1772,  §  1.)     Location  of  lands  or* 
which  coal  mine  has  been  opened  or  improved. 

Ruling  of  Secretary  of  interior  as  to  coal  must  be  opened,  and  rejecting  aa 

location.— A  ruling  of  the  Secretary  of  application  for  a  patent  on  the  showing 

the  Interior,  after  a  hearing,  that  to  as  to  the  work,  is  not  subject  to  review 

constitute  a  valid  location  of  coal  land  or  control  by  mandamus.    U.  S.  v.  Lane^ 

under  this  section  a  prc^ducing  mine  of  46  App.  D.  C.  443. 
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§  5091.  (Act  May  14,  1898,  c.  299,  §  10.)     Purchases  for  trade  or 
manufacture;   lands  reserved;   adverse  claimants. 


Disposal  of  shore  land»— Roadway 
roservatiOR.— This  section,  relative  to 
Teserymg  land  abutting  on  navigable 
waters  in  Alaska,  and  reserving  a  road- 
way across  the  reserved  land,  held  not 
to  reserve  such  roadway  across  mill 
site  locations.  Worth  en  Lumber  Mills 
V.  Alaska  Juneau  Gold  Mining  Co.,  229 
F.  966,  144  C.  O.  A.  248. 

Authority  to  lease  islaeds  for  prep- 
agatiOR  of  .foxes.— Under  this  section 
and  Comp.  St  1916,  §|  6943,  8850,  Sec- 
retary of  Treasury  bad  authority  to 
lease  unoccupieu  and  unproductive 
Alaska  Islands  for  propagation  of  fox- 
es. Whelpley  v.  Grosvold  (C.  C.  A.) 
249  F.  812. 

Although  it  may  be  true  that  prior 
to  1898  the  Secretary  of  the  Treasury, 
who  had  assumed  authority  to  lease  is- 
lands for  the  propogation  of  foxes,  had 
no  statutory  authority  to  do  so,  nev- 
ertheless there  is  no  question  that,  sub- 
sequently to  that  time,  he  had  statutory 
authority  to  make  such  leases,  as  the 
above  proviso,  by  excepting  such  is- 
lands from  entry  and  sale,  withdrew 
them  from  the  public  domain  and  set 
them  apart  for  that  purpose.  Grosvold 
V.  Whelpley,  5  Alaska,  529. 

The  defendant,  for  his  principal, 
purchased  the  buildings,  foxes,  etc.,  of 
one  Reed,  who  was  engaged  in  raising 
foxes  on  little  Koniuji  Island,  Alaska, 


in  1913,  and  thereafter  engaged  in  the 
business  of  raising  foxes  on  that  is- 
land. In  1914  the  Secretary  of  Com- 
merce offered  the  island  for  lease  to  the 
highest  bidder.  Defendant's  principal 
bid;  but,  plaintiff's  bid  being  the  high- 
est, he  received  the  lease  on  July  30, 
1914,  for  a  term  of  five  years.  De- 
fendant refused  to  vacate  the  island 
and  claimed  all  the  foxes  then  running 
wild  thereon.  Plaintiff  brought  suit  for 
possession  and  for  damages.  The 
court  held  the  defendant  is  a  trespass- 
er. The  Secretary  of  Commerce  had 
authority  to  lease  the  island  to  plain- 
tiff, who  is  entitled  to  possession  of  the 
I>remises.    Id. 

InJuRctlon   to    protect   Indians.— The 

United  States  brought  a  suit  to  enjoin 
the  defendant  from  occupying  the  area 
of  waters  around  Annette  Island,  Alas- 
ka, with  fish  traps,  or  from  fishing 
therein.  Defendants  deny  the  United 
States  has  any  equity  for  an  injunction, 
because  it  has  no  pecuniary  interest  in 
the  cause  of  action.  Held,  the  obliga- 
tion and  duty  of  the  United  States  to 
protect  the  property  interests  and  rights 
of  its  wards,  the  Indians  on  its  reser- 
vations, is  enough  to  give  it  a  standing 
in  equity,  and  a  sufficient  interest  to 
authorize  it  to  maiiitain  jurisdiction. 
U.  S.  V.  Alaska  Pacific  Fisheries,  5 
Alaska,  484. 


§  5093.  (Act  Feb.  1,  1905,  c.  288,  §  2.)     Export  of  pulp  wood  or 

wood  pulp. 

cited    without    definite    applloatlOR, 

Utah  Power  &  Light  Co.  v.  U.  S.  (C. 
C.  A.)   230  F.  328. 

§  5096.  (Act  May  17,  1906,  c.  2469.)     Allotment  of  land  to  native 
Indians  or  Eskimo  as  homesteads. 

same  and  claimed  a  right  of  posses- 
sion thereof  in  a  suit  brought  by  the 
United  States  to  recover  possession. 
Held,  defendant  did  not  acquire  any 
right  whatever  to  the  land  by  his  pur- 
chase from  the  IndiaHf  and  can  be  re- 
moved therefrom  at  the  suit  of  the 
United  States  as  a  trespasser.    Id. 


Right  of  oocupancy.— The  aboriginal 
tribes  of  Alaska  have  a  right  to  occupy 
the  public  lands  of  the  United  States 
therein  subject  to  the  control  of  both 
the  lands  and  the  tribes -by  the  United 
States.    U.  S.  v.  Cadzow,  5  Alaska,  125. 

The  defendants  purchased  the  im- 
provements of  an  Indian  residing  *on 
the  public  lands  and  entered  upon  the 


§  5096a.  (Act  March  3,  1891,  c.  561,  §  15.)     Annette  islands  re- 
served for  Metlakahtla  Indians. 


Power  of  Congress  to  make  reser- 
vations for  lndians^--Congress  had  pow- 
er, by  this  section,  to  make  reservation 
of  Annette  Islands  in  Alaska,  for  Met- 
lakahtla Indians,  inclusive  of  adjacent 
waters  and  submerged  land;  the  "res- 
ervation" not  being  in  nature  of  private 
grant,  but  simply  a  setting  apart,  until 
otherwise  provided,  of  designated  public 
property  for  recognized  public  pur- 
pose to  advance  dependent  Indian  peo- 
ple. Alaska  Pacific  Fisheries  v.  U.  S., 
39  S.  Ct.  40,  63  L.  Ed.  — . 

Nature  and  extent  of  reservation.— 

In  view  of  purpose  of  Indians  in  going 


to  islands,  character  of  islands,  and 
purpose  of  creating  reservation,  reser- 
vation of  Annette  Islands  in  Alaska  for 
Metlakahtla  Indians,  created  by  this 
section,  includes  adjacent  waters  and 
submerged  land,  to  protect  fish  supply 
of  Indians,  principal  source  of  their 
sustenance  and  industry.  .Alaska  Pa- 
cific Fisheries  v.  U.  S.,  39  S.  Ct  40, 
63  L.  Ed.  — . 

Authority     of     President.— Congress 

having  by  this  section  set  aside  An- 
nette Islands,  etc.,  for  a  tribe  of  Alas- 
kan natives  and  others  who  might  join 
them,    the   President,    though    not   ex- 
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presalj  authorized,  could  reserve  for 
the  benefit  of  the  Indians  fishing  rights 
in  the  surrounding  waters.  Alaska  Pa- 
cific Fisheries  v.  U.  S.,  240  F.  274,  153 
C.  a  A.  200. 

The  President's  reservation  oi  fish- 
ing rights  or  Indians  surrounding  Alas- 
kan islands  reserved  to  them  by  this 
section  held  for  the  benefit  of  the  whole 
people  and  for  public  purpose.     Id. 

The  President  to  carry  out  an  object 
of  Congress  held  entitled  to  reserve 
Alaskan  waters  which  were  within  mar- 
itime jurisdiction  of  the  United  States. 
Id. 

By  this  section  Congress  set  apart 
the  body  of  lands  known  as  Annette 
Islands,  in  Alaska,  as  a  reservation  for 
the  use  of  the  MetlakahUa  and  other 
Indians,  and  on  the  28th  day  of  April, 
1916,  the  President  of  the  United  States 
issued  his  proclamation  reserving  the 
waters  within  3,000  feet  around  the 
shore  of  said  island  for  the  same  pub- 
lic use.  Prior  to  the  President's  proc- 
lamation of  Apra  28,  1916,  the  defend- 
ant had  begun,  and  at  its  date  had  al- 
most completed,  a  fish  trap  situate  in 
navigable  waters  and  within  2,000  feet 
of  the  shore  of  Annette  Island.     The 


United  States  brought  this  suit  to  en- 
'  join  the  defendant  from  operating  his 
said  fish  trap  in  said  reserved  waters 
and  to  compel  its  removal  therefrom. 
Held,  the  President  has  power  to  re- 
serve both  land  and  waters  belonging 
to  the  public  domain  for  public  parpos- 
es,  and  the  reservation  of  the  waters 
in  question  is  sustained.  Defendants 
are  trespassers  and  may  be  removed 
from  the  locality.  U.  S.  v.  Alaska  Pa- 
cific Fisheries,  5  Alaska,  484. 

Injunction   to   protect   lndian8.^Tbe 

Unitjed  States  brought  a  suit  to  enjoin 
the  defendant  from  occupying  the  area 
of  waters  around  Annette  Island,  Alas- 
ka, with  fish  traps,  or  from  fishing 
therein.  Defendants  deny  the  United 
States  has  any  equity  for  an  injunction, 
because  it  has  no  pecuniary  interest  in 
the  cause  of  action.  Held,  the  obliga- 
tion and  duty  of  the  United  States  to 
protect  the  property  interests  and 
rights  of  its  wards,  the  Indians  on  its 
reservations,  is  enough  to  give  it  a 
standing  in  equity,  and  a  sufficient  in- 
terest to  authorize  it  to  maintain  ju- 
risdiction. U.  S.  V.  Alaska  Pacific  Fish- 
eries, 5  Alaska,  484. 


CHAPTER  ELEVEN— MISCELLANEOUS  PROVI- 
SIONS RELATING  TO  THE  PUBLIC  LANDS 
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5097.  Patents  for  confirmed  claims. 

5098.  Patents   to  persons   dead   before 

issue,  effect  of. 

DISPOSITION  OF  SUSPENDED 
ENTRIES  AND  CLAIMS ;  INVAL- 
ID AND  DEFECTIVE  CLAIMS 
AND  PATENTS  THEREFOR 

5110a.  Sale  of  isolated  tracks  in  Min- 
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5113.  Suspension  of  entries  for  correc* 

tion  of  clerical  errors;  patents. 
5114.' Limitations    of    suits    to   annul 

patents. 

TIMBFrRr-CULTURH 
5116.  Repeal  of  laws. 

ENFORCEMENT  OF  PROVISIONS 

5120.  Power  of  Commissioner  of  Land- 
Office  to  enforce  this  Title. 


PATENTS  FOR  PRIVATE  LAND  CLAIMS 

§  5097.  (R.  S.  §  2447.)     Patents  for  confirmed  claims. 


Effect  of  oonflrmatory*  statute.— The 

acts  of  Congress  providing  for  the  con- 
firmation and  registry  of  colonial  land 
grants  refer  only  to  inchoate  titles,  not 
to  those  which  had  matured  before 
transfer  of  the  colony  to  the  United 
States.  State  y.  New  Orleans  Land 
Co.  (La.)  79  So.  515. 

Act  Congress  passed  April  17,  1828, 
held  to  confirm  title  in  heirs  of  occu- 
pant of  land  which  had  been  surveyed 
by  government,  and  with  reference  to 
which  commissioners  had  reported  fa- 
vorably to  gift  to  heirs,  and  no  patent 
was  necessary  to  pass  title,  although 


patent  was  subsequently  issued  by  gov- 
ernment. Corby  Y.  Thompson  (Micb.) 
163  N.  W.  80. 

Land  in  New  Orleans  oocupM  durisfl 
Spanish  rigi mew— Actual  occupancy,  for 
more  than  30  years  during  Spanish 
regime,  of  land  now  within  limits  of 
New  Orleans,  then  within  mile  of  limitSt 
brought  to  public  attention  by  two  no^ 
tarial  transfers  at  time,  may  be  con- 
sidered to  have  had  the  tacit,  if  not  the 
express,  confirmation  of  the  Spanish 
regime.  State  v.  New  Orleans  Land 
Co.  (La.)  79  So.  515b 
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§  5098.  (R.  S.  §  2448.)     Patents  to  persons  dead  before  issue,  ef- 
fect of.  * 

Indian  lands.^Fatent  issued  after 
death  of  Indian  selecting  allotment  un- 
der Act  Aug.  7,  1882,  c.  434,  held  not 
open  to  attack  by  anybody  but  the 
United  States  and  the  tribe,  especially 
in  view  of  this  section.  U.  S.  v.  Chase, 
38  S.  Ct.  24,  245  U.  S.  89,  62  L.  Ed. 
168,  reversing  judgment  Chase  y.  U.  S., 
222  F.  593,  138  C.  C.  A.  117. 


Construction  and  purposo  of  statute. 

—In  view  of  special  statutes  relating 
to  other  public  lands,  held  that  this  sec- 
^tion  does  not  indicate  an  intention  on 
the  part  of  Congress  that  entries  on 
desert  lands  shall  not  be  liable  for  the 
entryman's  debts.  In  re  Evans  (D.  C.) 
235  F.  956. 


DISPOSITION  OF  SUSPENDED  ENTRIES  AND  CLAIMS;   INVALID  AND 
DEFECTIVE  CLAIMS  AND  PATENTS  THEREFOR 

§  5110a.  (Act  Feb.  4»  1919,  c.  13.)     Sale  of  isolated  tracts  in  Minne- 
sota. 

The  provisions  of  section  twenty-four  hundred  and  fifty-five  of 
the  Revised  Statutes  of  the  United  States  as  amended  by  the  Act  of 
March  twenty-eighth,  nineteen  hundred  and  twelve  (Thirty-seventh 
Statutes  at  Large,  page  seventy-seven),  relating  to  the  sale  of  iso- 
lated tracts  of  the  public  domain,  be,  and  the  same  are  hereby,  ex- 
tended and  made  applicable  to  ceded  Chippewa  Indian  lands  in 
the  State  of  Minnesota :  Provided,  That  the  provisions  of  this  Act 
shall  not  apply  to  lands  which  are  not  subject  to  homestead  entry: 
Provided  further,  That  purchasers  of  land  under  this  Act  must  pay 
for  the  lands  not  less  than  the  price  fixed  in  the  law  opening  the 
lands  to  homestead  entry.     (40  Stat.  1055.) 

This  section  is  an  act  entitled  "An  act  for  the  sale  of  isolated  tracts  of 
the  public  domain  in  Minnesota,"  cited  above.  ' 

§  5113.  (Act  March  3»  1891,  c.  561,  §  7.)     Suspension  of  entries 
for  correction  of  clerical  errors ;  patents. 

Contest  or  protest  or  Issuance  of  pat-  tenor  except  to  issue  a  patent  manda- 
ent.— Under  this  section,  where  nothing  mus  will  lie  to  compel .  action.  Hog- 
is  required  of  the  Secretary  of  the  In-       lund  v.  Lane,  44  App.  D.  C.  310. 


§  5114.  (Act  March  3,  1891,  c. 
annul  patents. 

Application  and  construction  of  stat- 
ute of  limitation.^This  section  does  not 
apply  to  action  by  United  States  to  re- 
cover value  of  public  lands  described 
in  a  patent  procured  through  fraud.  U. 
S.  V.  Whited  &  Wheless,  38  S.  Ct.  367, 
246  U.  C.  552,  62  L.  Ed.  879,  revers- 
ing judgment  232  F.  139,  146  C.  C.  A. 
331. 

This  section  had  no  application  to  an 
action  at  law  for  damages  for  the  fraud- 
ulent acquisition  of  land  by  a  paten- 
tee and  for  the  subsequent  fraudulent 
sale  thereof  by  him  to  third  parties, 
where  it  was  not  sought  to  vacate  or 
annul  the  patent  or  recover  the  lands 
from  the  then  owners.  Bistline  v.  U. 
S.  (C.  C.  A.)  229  F.  546. 

This  section  bars  an  action  by  the 
United  States  to  recover  from  the 
purchasers  of  the  patent  the  value  of 
lands  alleged  to  have  been  fraudulently 
patented.  U.  S.  v.  Whited  &  Wheless, 
232  F.  139,  146  C.  O.  A.  331. 

An  action  by  the  United  States 
against  a  fraudulent  entryman  of  pub- 
lic land  to  recover  damages  is  not  sub- 
ject to  limitation  under  this  section. 
Pitan  v.  U.  S.,  241  F.  364,  154  C.  ,0. 


561,  §  8.)     Lrimitations  of  suits  to 

A.  244,  affirming  judgment  U.  S.  y. 
Pitan   (D.   C.)   224  F.  604. 

Government  held  entitled  to  sue  for 
value  of  land  procured  from  it  through 
mistake  or  fraud,  though  suits  to  can- 
cel patents  would  be  barred  under  this 
section.  U.  S.  v.  Jones,  242  F.  609, 
155  C.  O.  A.  299,  reversing  judgment 
(D.  C.)  232  F.  218. 

This  section  does  not  apply  to  a  suit 
by  the  United  States  to  recovei:  the 
value  of  land  erroneously  patented. 
Union  Coal  &  Coke  Co.  v.  U.  S.,  247  F. 
106,  159  C.  C.  A.  324. 

A  court  of  chancery  cannot  grant  re- 
lief, in  a  suit  by  the  United  States  to 
cancel  a  patent  on  account  of  fraud, 
after  the  expiration  of  six  years,  in  the 
absence  of  reasonable  care  and  dili- 
gence on  its  part  to  discover  the  same, 
for  this  section  expressly  forbids  such 
suits,  and  to  grant  relief  would  be  a 
species  of  judicial  legislation.  U.  S. 
V.  Diamond  Coal  &  Coke  Co.  (0.  C.  A.) 
254  F.  266. 

A  bill  seeking  cancellation  of  a  pat- 
ent to  public  land  more  than  six  years 
after  issuance,  despite  this  section,  is 
insufficient,  where  it  merely  averred  ig- 
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norance  on  the  part  of  the  United 
States  at  one  time,  and  knowledge  of 
the  fraud  at  a  later  date,  for  such  alle- 
gations are  of  no  effect    Id. 

In  a  suit  to  cancel  a  patent  to  pub- 
lic land,  begun  more  than  six  years  aft- 
er issuance,  held,  that  the  bill,  which 
showed  defendant  was  and  had  been  in 
possession,  was  insufficient  to  show 
such  diligence  on  the  part  of  tlje  Unit- 
ed States  to  discover  the  fraud  as  would 
relieve  it  ot  the  bar  of  this  section.   Id. 

Power  to  survey  and  dispose  of  pub- 
lic land  erroneously  excluded  from  sur- 
vey by  drawing  of  meander  line  held 
not  barred  by  five-year  limitation  pre- 
scribed by  this  section.  Lee  Wilson  & 
Co.  V.  U.  S.,  38  S.  Ct  21,  245  U.  S. 
24,  62  L.  Ed.  128,  affirming  decree  227 
F.  827,  142  .0.  0.  A.  351,  which  affirm- 
ed U.  S.  V.  Lee  Wilson  &  Co.  (D.  0.) 
214  F.  630. 

Computation  of  period  of  limitation^ 
Fraud^^Where  patents  to  public  lands 
were  obtained  through  fraud,  and  fraud 
was  concealed  until  more  than  six 
years  after  issuance,  suit  may  be  main- 
tained thereafter,  notwithstanding  this 
section,  as  limitations  do  not  begin  un- 
til discovery  of  the  fraud.  Exploration 
Co.  V.  U.  S.,  38  S.  Ct.  571,  247  U.  S. 
435,  62  L.  Ed.  1200,  affirming  decree 
235  F.  110,  148  C.  C.  A.  604,  which  af- 
firmed U.  S.  V.  Exploration  Co.  (D.  0.) 
225  F.  854. 

Where  the  United  States,  after  more 
than  six  years  from  the  date  of  isi^u- 
ance,  sues  to  cancel  a  patent  and  seeks 
equitable  relief  from  the  bar  of  this 
section,  it  has  the  burden  of  show- 
ing that  it  exercised  reasonable  care 
and  diligence  to  discover  the  fraud  be- 
fore limitationa  ran,  that  it  had  no 
knowledge  or  notice  of  facts  which 
would  have  incited  an  ordinarily  prudent 


person  to  inquiry  which  would  have  led 
to  a  discovery  of  the  fraud,  and  that 
defendant  conceded  the  fraud.  U.  S.  t* 
Diamond  Coal  &  Coke  Co.  (C.  O.  A.) 
254  F.  266. 

Under  thia  section,  providing  that 
suits  to  vacate  patents  hereafter  issued 
shall  be  brought  within  six  years  after 
the  date  of  issuance,  where  the  fraud  ia 
concealed,  the  cause  ot  action  is  not 
deemed  to  accrue  until  discovery;  but, 
whether  the  fraud  is  concealed,  or  is 
committed  so  that  it  conceals  itself, 
reasonable  care  and  diligence  by  the 
United  States  to  discover  it  are  indis- 
pensable conditions  to  a  suit  to  va- 
cate a  patent  ^af ter  the  bar  of  the  stat- 
ute has  fallen.    Id. 

The  six-year  limitation  prescribed  by 
this  section,  in  which  suit  to  cancel  pat- 
ents must  be  commenced,  does  not,'  as 
to  a  patent  secured  through  fraud,  in 
that  the  patentee  was  acting  for  specu- 
lative purposes  and  under  an  agreement 
to  convey  when  he  should  receive  his 
patent,  begin  to  run  until  those  facts 
are  discovered.  U.  S.  v.  Albright  (D. 
C.)  234  F.  202. 

The  limitation  of  six  years  for  the 
bringing  of  suits  for  the  cancellation  of 
patents,  imposed  by  this  section,  is  sub- 
ject to  the  equitable  rule  that,  where 
there  is  concealed  fraud,  the  limitation 
does  not  begin  to  run  until  the  fraud  is 
discovered.  U.  S.  v.  Booth-Kelly  Lum- 
ber Co.  (D.  C.)  246  F.  970. 

Facts  considered,  and  held  not  such 
as  to  charge  the  United  States  with  no- 
tice that  an  entry  of  a  stone  and  tim- 
ber claim  was  fraudulent  until  within 
six  years  prior  to  the  bringing  of  a  suit 
for  cancellation  of  the  patent.    Id. 

CItod  without  doflnlte  applioation^ 
U.  S.  Y.  Poland  (C.  C.  A.  1916)  231  F. 
810. 


TIMBEBr-CULTURE 

(R  S.  §§  2464-2468.    Repealed.) 

Repealed  timber  culture  lawa  con- 
strued and  applied.— See  Clare  v.  Fricke 
(Neb.)  167  N.  W.  727. 

§  5116.  (Act  March  3,  1891,  c.  561,  §  1,  as  amended,  Act  March 
3,  1893,  c.  208.)     Repeal  of  laws. 

Cited  without  definite  application, 
U.  S.  V.  Morehead,  37  S.  Ct  458,  61  L. 
Ed.  926. 


ENFORCEMENT  OF  PROVISIONS 

§  5120.  (R.  S.  §  2478.)     Power  of  Commissioner  of  Land-Office 
to  enforce  Uiis  Tide. 

161,  441,  463  (Comp.  St  1916,  H  235, 
681,  699),  notwithstanding  reference  to 
pre-emption  cases  in  '  section  2309 
(Comp.  St  1916,  I  4605).  U.  S.  v. 
Morehead,  37  S.  Ct  458,  243  U.  S.  007, 
61  L.  Ed.  926. 

Departmental  regulation  that  soldier's 
homestead  dedaratoiy  statement  msj 


Validity  and   effect  of  regulatlonSd-i 

Regulation  requiring  affidavit  to  sol- 
dier's homestead  declaration  giving  him 
preferential  right  under  Homestead 
Law,  Rev.  St  |§  2304-2309,  this  section, 
and  Comp.  St  1916,  §§  4592-4594,  4602, 
4603,  4605,  could  he  adopted  by  the 
Land   Department  under  Bev.    St   If 
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be  executed  before  any  officer  author- 
ised to  administer  oaths  held  not  in- 
consistent with  act  providing  for  ad- 
ministering of  oaths  by  certain  United 
States  official  in  district  in  which  land 
is  situated,  or  provision  of  Rev.  St.  | 
2293  (Comp.  St.  1916,  |  454&    Id. 


jHrisdletioB  of  land  dapartmoRt^— The 

land  department  has  jurisdiction  on  ap- 
plication for  a  patent  to  a  mining 
claim  to  decide  as  to  whether  a  loca- 
tion is  nonmineral,  though  after  loca- 
tion the  land  was  taken  into  a  national 
forest  reserve.  Cameron  v.  Bass,  168 
P.  645,  19  Aria.  246. 
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5121.  Establishment  of  forest  reserves. 

5122.  Reserves  to  be  known  as  national 

forests. 

5123.  Revocation  of  orders  or  procla- 

mations   establishing    reserves. 
5124-5128.  Surveys;     plats     and    field 

notes;  maps;  etc. 
5129.  Egress  or  ingress  of  actual  set- 
tlers; prospecting. 
6130-5134.  Sites      for      schools      and 

churches,  etc. 
6135.  No  reserves  created,  and  no  ad- 
ditions made  except  by  act  of 
Congress. 
5138.  Export  of  timber  and  other  for- 
est products. 
5138aa.  Nebraska      National      Forest; 
trees  from  for  homestead  set- 
tlers. 
5141a.  Use  and  occupation  of  lands  for 


Sec 

summer    homee,   liotela,    and 

stores. 

5142.  Disposition    of    money    received 

from  sale  of  product!  or  use  of 

land. 

6150aa.  Appropriations  for  roads  and 

trails. 
'5151a.  Timber  for  war  purposes. 
5159.  Game  breeding;    areas  in  Grand 

Canyon  Forest  Reserve. 
5174.  Consent  to  agreement  by  States 
for  conservati(m  of  forests  and 
water  supply. 

5180.  Purchase   of  lands   approved  by 

Commission ;    consent  of  State. 

5181.  Title  to  lands  to  be  acquired. 
5187a.  Regulations   as   to   mineral  re- 
sources. 

5187aa.  DisposHion  of  moneys  received 
for  certain  permits. 


§  5121.  (Act  March  3,  1891,  c.  561,  §  24.)     Establishment  of  for- 
est reserves. 


Pubiio  lands— Meanlng.F— No  right  of 
selection  of  indemnity  lands  accrued  to 
the  Northern  Pacific  Railway  Company 
under  July  2,  1864,  §  6,  until  the  lands 
had  been  surveyed  and  platted  by  the 
United  States,  because  they  are  not 
"public  lands,"  within  this  section,  un- 
til surveyed.  Northern  Pac.  Ry.  Co.  y. 
Lane,  46  App.  D.  C.  434. 

Reservation  of  unsurveyed  lands  by 

President.— Unsurveyed  lands  might  be 
reserved  by  the  President,  under  this 
section  and  Act  June  4,  1807  (Comp. 
St  1916,  §  5123  et  seq.),  empowering 
him  to  establish  forest  reservations  on 


the  public  domain.  U.  S.  ▼.  Morrison, 
36  S.  Ct.  326,  240  U.  S.  192,  60  L.  Ed. 
599,  reversing  judgment  Morrison  v.  U. 
S.,  212  F.  29,  128  C.  C.  A.  485. 

Effect  of  witlidrawalw— temporary 
withdrawal  by  direction  of  Secretary 
of  Interior  of  land  with  view  of  crea- 
tion of  forest  reserve  under  this  sec- 
tion held  an  obstacle  to  acquisition  of 
railroad  right  of  way  over  such  lands 
under  Comp.  St  1916,  §  4925.  Chica- 
go, M.  &  St.  P.  Ry.  Co.  of  Idaho  v.  U. 
S.,  37  S.  Ct  625,  244  U.  S.  351,  61  L. 
Ed.  1184,  affirming  decree  218  F.  288, 
134  C.  C.  A.  84. 


§  5122.  (Act  March  4,  1907,  c.  2907.)     Reserves  to  be  known  as 
national  forests. 


Reservations  authorized  in  1891  iden- 
tical with  ''national  forests."— Forest 
reservations  authorized  in  1891  are 
identical  with  "national  forests,"  as 
they  are  called  in  this  section,  and  in 
St.  Cal.  1917,  p.  1218,  authorizing  re- 
selection  when  lands  once  selected  as 


lieu  lands  are  closed  on  account  of  the 
release  of  base  lands  from  national  for- 
ests, and  neither  act  requires  that  the 
land  shall  have  been  permanently  in- 
cluded in  a  national  forest  as  a  pre- 
requisite to  reselection.  Walker  v. 
Kingsbury  (Cal.  App.)  173  P.  95.  * 


§  5123.  (Act  June  4,   1897,  c.  2,  §   1.)     Revocation  of  orders  or 
proclamations  establishing  reserves. 

U.   S.   192,  60  L.   Ed.   599,   reversing 


Reservation  of  unsurveyed  lands  by 

President.— Unsurveyed  lands  might  be 
reserved  by  the  President,  under  Act 
March  3,  1891,  §  24,  and  Act  June  4, 
1897,  empowering  him  to  establish  for- 
est reservations  on  the  public  domain. 
U.  S.  V.  Morrison,  36  S.  Ct.  326,  240 


judgment  Morrison  t.  U.  S.,  212  F.  29, 
128  C.  C.  A.  485, 

Cited  witliout  doflnite  appiicatioii, 
Chicago,  M.  &  St.  P.  R,  Co.  v.  U.  S., 
37  S.  Ct.  625,  61  L.  Ed.  1184. 


§§  5124-5128.  (Act  June  4,  1897,  c.  2,  §  1.)     Surveys;    plats  and 
field  notes;   maps;  etc. 

Cited    witliout    definite    application,      37  S.  Ct  625,  61  L.  Bd.  1184;  30  Op 
Chicago,  M.  &  St.  P.  K.  Co.  v.  U.  S.,      Atty.  Gen.  263^ 
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§  5129.  (Act  June  4,  1897,  c  2,  §  !•)     Egress  or  ingress  of  ac- 
tual settlers;   prospecting. 

Selection  of  lieu  lands  authorized  by  y.  Hyde,  169  P.  77S,  8S  Or.  75;   State 

repealed  provisions^— As  to  selection  of  t.  Hyde,  169  P.  779,  88  Or.  81;    State 

lieu  lands,  see  State  v.  Hyde.  169  P.  v.  Hyde,  171  P.  582,  88  Or.  1,  denyinir 

757.  88  Or.  1,  rehearing  denied  171  P.  rehearing  169  P.  757,  88  Or.  1. 

582.   88  Or.   1;    State   v.   Hyde,   169  cited    without    definite    application, 

P.  774,  8S  Or.  61;    State  v.  Hyde,  169  Chicago,  M.  &  St  P.  R.  Co.  v.  U.  S., 

P.  775.  88  Or;  66.  opinion  modified  on  37  s.  Ct.  625,  61  L.  Ed.  1184;  Eastern 

rehearing  171  P.  583,  88  Or.  66;   SUte  Oregon  Land  Co.  v.  Deschutes  B.  Co. 

V.  Hyde,  169  P.  777,  88  Or.  73;    State  (C.  C.  A.)  246  F.  400. 

§§  5130-5134.  (Act  June  4,  1897,  c  2,  §  1.)     Sites  for  schools  and 

churches,  etc. 

Cited    without    definite    application,      em  Oregon  Land  Co.  t.  Deschutes  B. 
Chicago,  M.  &  St,  P.  R.  Co.  v.  V.  S.,      Co.,  246  F.  400,  158  C.  C.  A.  464. 
37  S.  Ct.  625,  61  L.  Ed.  1184;    East- 

§  5135.  (Act  March  4,  1907,  c.  2907.)     No  reserves  created,  and 
no  additions  made  except  by  act  of  Congress. 

Jjands  within  certain  described  boundaries  may,  with  the  approval  of  the 
Secretary  of  the  Interior,  be  made  a  part  of  the  Wyoming  National  Forest 
by  proclamation  of  the  President,  by  Act  Feb.  25.  1919,  c.  20,  40  Stat.  1152. 

Tlie  Secretary  of  the  Interior  is  authorized  to  accept  from  certain  named 
persons  certain  described  lands  and  to  give  in  exchange  therefor  patents  to 
other  certain  described  lands,  said  lands  so  received  to  become  a  part  of  the 
Cache  National  Forest,  subject  to  all  laws  and  regulations  applicable  to  said 
forest,  by  Act  Feb.  28,  1919,  c.  73,  40  Stat.  1204,  and  by  Act  Feb.  28,  1919, 
c  77,  40  Stat.  1209. 

Lands  within  certain  described  boundaries  may  be  included  within  the 
Modoc  National  Forest  of  California  by  proclamation  of  the  President,  by 
Act  Mafch  3,  1919,  c,  102,  40  Stat.  1316. 

Certain  described  lands  are  included  within  the  Minam'  National  Forest, 
Oregon,  by  Act  March  3.  1919,  c.  107,  40  Stat.  1319. 

Certain  lands  within  the  grant  by  the  United  States  to  the  Oregon  and 
California  Railroad  Company,  revested  in  the  United  States  pursuant  to  a 
decree  of  the  Supreme  Court  of  the  United  States  and  Act  June  9,  1916,  c. 
137,  39  Stat.  218,  are  reserved  and  set  aside  as  a  part  of  the  Oregon  Na- 
tional Forest,  by  Act  Oct.  21,  1918,  c.  192,  40  Stat  1015. 

§  5138.  (Act  Oct.  1,  1918,  c  178.)     Export  of  timber  and  other 
products. 

The  Secretary  of  Agriculture  may,  in  his  discretion,  permit  tim- 
ber and  other  forest  products  cut  or  removed  from  the  national 
forests  to  be  exported  from  the  State  or  Territory  in  which  said 
forests  are  respectively  situated.     (40  Stat.  985.) 

This  was  a  provision  of  th^  agricultural  appropriation  act  for  the  fiscal  year 
1919,  cited  above.    It  has  been  repeated  in  prior  appropriation  acts. 

§  5138aa.  (Act  Oct.  1,  1918,  c.  178.)  Nebraska  National  Forest; 
trees  {rora  for  homestead  settlers. 
Nebraska  National  Forest,  Nebraska:  *  ♦  Provided,  That 
from  the  nurseries  oh  said  forest  the  Secretary  of  Agriculture,  un- 
der such  rules  arid  regulations  as  he  may  prescribe,  may  furnish 
young  trees  free,  so  far  as  they  may  be  spared,  to  residents  of 
the  territory  covered  by  "An  Act  increasing  the  area  of  homesteads 
in  a  portion  of  Nebraska,"  approved  April  twenty-eighth,  nineteen 
hundred  and  four.     (40  Stat.  987.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal  year 
1919,  cited  above. 

§  5141a.  (Act  March  4,   1915,  c.   144.)     Use  and  occupation   of 
lands  for  summer  homes,  hotels,  and  stores. 

The  Secretary  of  the  Interior  is  authorized  to  sell  and  convey  to  the  Ore- 
gon Short  Line  Railroad  Company  for  hotel  and  other  purposes  certain  de- 
scribed lands  in  Gallatin  county,  Montana,  within  the  boundaries  of  the  Mad- 
ison National  Forest,  any  hotels  erected  on  said  lands  to  be  operated  under 
rules  and  regulations  to  be  prescribed  by  the  Secretary  of  the  Interior,  by 
Act  Feb.  25,  1919,  c.  19,  40  Stat.  1152. 
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§  514Z.  (Act  Feb.  1,  1905,  c.  288,  §  5.)  Disposition  of  money  re- 
ceived from  sale  of  products  or  use  of  land. 

Cited    without    definite    appiicatien, 

Utah  Power  &  Light  Co.  y.  U.  S.  (O. 
C.  A.)  230  F.  328. 

§  5150aa.  (Act  Feb.  28,  1919,  c  69,  §  8.)  Appropriations  for  roads 
and  trails. 

There  is  hereby  appropriated,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  for  the  fiscal  year  ending  June  30,  1919,  the 
sum  of  $3,000,000,  for  the  fiscal  year  ending  June  30,  1920,  the 
sum  of  $3,000,000,  and  for  the  fiscal  year  ending  June  30,  1921,  the 
sum  of  $3,000,000,  available  until  expended  by  the  Secretary  of  Agri- 
culture in  cooperation  with  the  proper  officials  of  the  State,  Territory, 
insular  possession,  or  county,  in  the  survey,  construction,  and  main- 
tenance of  roads  and  trails  within  or  partly  within  the  national  forests, 
when  necessary  for  the  use  and  development  of  resources  of  the  same 
or  desirable  for  the  proper  administration,  protection,  and  improve- 
ment of  any  such  forest.  Out  of  the  sums  so  appropriated  the  Secre- 
tary of  Agriculture  may,  without  the  cooperation  of  such  officials,  sur- 
vey, construct,  and  maintain  any  road  or  trail  within  a  national  forest 
which  he  finds  necessary  for  the  proper  administration,  protection,  and 
improvement  of  such  forest,  or  which  in  his  opinion  is  of  national  im- 
portance. In  the  expenditure  of  this  fund  for  labor  preference  shall 
be  given,  other  conditions  being  equal,  to  honorably  discharged  soldiers, 
sailors,  and  marines. 

The  Secretary  of  Agriculture  shall  make  annual  report  to  Congress 

of  the  amounts  Expended  hereunder.     (40  Stat.  1201.)    . 

This  section  is  §  8  ot  the  postal  service  appropriation  act  for  the  fiscfd 
year  1920,  cited  above.  Section  9  of  said  act  provides  that  no  officer  or  en- 
listed man  of  the  Army,  Navy,  or  l^Iarine  Corps  shall  be  detailed  for  work 
on  the  roads  which  come  within  the  provisions  of  the  act  except  by  his  own 
consent  See  post,  §  7477Z.  Said  section  9  also  requires  the  Secretary  ot 
A^icalture  to  report  to  Congress  as  to  work  on  roads  by  soldiers,,  sailors, 
or  marines.  See  post,  §  7477m.  Said  section  9  also  requires  that  the  pay 
of  soldiers,  sailors,  or  marines  working  on  roads  shaU  be  equalised  with  the 
pay  of  civilian  employes  in  the  same  or  like  employment.     See  post,  f  7477n. 

§  5151a.  (Act  Oct.  1,  1918,  c.  178.)  Timber  for  war  purposes. 
Hereafter  during  the  existing  state  of  war,  the  Secretary  of  Agri- 
culture is  authorized,  under  regulations  to  be  prescribed  by  him, 
to  permit  the  War  Department,  or  any  other  Department,  Board, 
or  Commission,  of  the  Government,  to  take  from  the  national  for- 
ests such  timber  as  may  be  needed  in  the  prosecution  of  the  war, 
and  the  Secretaries  of  the  Departments,  Boards,  or  the  Commis- 
sions which  may  obtain  such  timber,  are  severally  authorized  to 
sell,  or  otherwise  dispose  of,  any  timber  necessarily  cut  in  carry- 
ing out  the  provisions  of  this  paragraph  and  .any  materials  manu- 
factured therefrom  which  are  not  necessary  for  war  purposes.  (40 
Stat.  990.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fi^^ 
year  1911),  cited  above. 

§  5159.  (Act  June  29,  1906,  c.  3593,  §  1.)  Game  breeding  areas 
in  Grand  Canyon  Forest  Reserve. 

Certain  parts  of  the  Grand  Canyon  National  Game  Preserve,  estahlishw 
under  authority  of  this  section,  are  included  in  the  Grand  Canyon  National 
Park  and  excluded  from  said  Preserve,  by  Act  Feb.  26,  1919,  c  44,  J  9,  P<^ 
I  C240ZZ. 

§  5174.  (Act  March  1,  1911,  c.  186,  §  1.)  Consent  to  agreement  by 
States  for  conservation  of  forests  and  water  supply. 

Cited    without    definite    application. 

In   re   Condemnation   Suits   by   United 
States  (D.  C.)  234  F.  443. 
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§  5180.  (Act  March  1,  1911,  c.  186,  §  7.)     Purchase  of  lands  ap- 
proved by  Commission;   consent  of  State. 

Authority   of   Secretary   of   Agricul-  tion  in  accordance  with  this  section  and 

ture.— In   view   of   Act   Aug.    1,    1888  Act  Aug.  1,  1888  (Comp.  St.  1916,  {§ 

(Comp.   St.  1916,  |§  6909,  6910),  this  6909.  6910).    U.  S.  v.  Graham  &  Irvine 

section   must  be   deemed   to   authorize  (D.  C.)  250  F.  499. 

the  Secretary  of  Agriculture  to  con-  Award  of  oommlssloiiers.— As  object- 

demn  land  for  a  forest  reservation.    U.  ing  defendants  will  be  entitled  to  jury 

S.  V.  Graham  &  Irvine  (D.  C.)  250  F.  trial  if  dissatisfied  with  award  of  com- 

^99.  missioners    in    condemnation    proceed- 

That  this  section  allows  Secretary  of  uiga,  guch  commissioners,  in  proceeding 

Agriculture    to    acquire   lands   only   at  by  United  States  under  this  section  to 

prices  fixed  by  National  l^^orest  Reser-  acquire    land    for    forest    reservation, 

vation  Commission  does  not  preclude  may  find  full  value  of  land  and  are  not 

condemnation  of  lands  folr  forest  reser-  restricted  to  value  agreed  on  between 

vations.    Id.                                       »  government  and  some  claimants,  for  if 

Consent  of  state.— Where  a  state  has  deeming   valuation   too    high    National 

given  its  consept  to  acquisition  of  land  Forest    Reservation    Commission    may 

for     forest     reservation,     the     United  refuse  to  pay  money  into  court.    U.  S. 

States  has  constitutional  authority   to  v.  Graham  &  Irvine  (D.  C.)  250  F.  499. 
condemn  land  desired  for  such  reserva- 

§  5181.  (Act  March  1,  1911,  c.  186,  §  8.)     Title  to  lands  to  be  ac- 
quired. . 

Liability  for  taxeSd— Under  contract  in  view  of  this  section,  as  to  furnishing 

to   sell  timber  land  to  United   States,  satisfactory  title  to  land  purchased  by 

held,  there  had  been  no  passing  of  title  the  United  States.     Caldwell  Land  & 

80  as  to  relieve  vendor  from  taxes  un-  Lumber    Co.    v.   Board    of    Com'rs   of 

der  the  statute  as  to  listing  property,  Caldwell  County  (N.  C.)  94  S.  E.  406. 

§  5187a.  (Act  March  4,  1917,  c.  179.)  Regulations  as  to  mineral 
resources. 
The  Secretary  of  Agriculture  is  authorized,  under  general  regu- 
lations to  be  prescribed  by  him,  to  permit  the  prospecting,  develop- 
ment, and  utilization  of  the  mineral  resources  of  the  lands  acquired 
under  the  Act  of  March  first,  nineteen  hundred  and  eleven  (Thirty- 
sixth  Statutes,  page  nine  hundred  and  sixty-one),  known  as  the 
Weeks  law,  upon  such  terms  and  for  specified  periods  or  otherwise, 
as  he  may  deem  to  be  for  the  best  interests  of  the  United  States; 
and  all  moneys  received  on  account  of  charges,  if  any,  made  under 
this  Act  shall  be  disposed  of  as  is  provided  by  existing  law  for  the 
disposition  of  receipts  from  national  forests.     (39  Stat.  1150.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

"§  5187aa.  (Act  March  4,  1917,  c.  179.)  Disposition  of  moneys  re- 
ceived for  certain  permits. 
Hereafter,  all  moneys  received  on  ,account  of  permits  for  hunting, 
fishing,  or  camping,  on  lands  acquired  under  authority  of  said  Act,  , 
or  any  amendment  or  extension  thereof,  shall  be  disposed  of  as  is 
provided  by  existing  law  for  the  disposition  of  receipts  from  na- 
tional forests.    (39  Stat.  1149.)  ^ 

This  was  a  further  provision  of  the  agricultural  appropriation  act  for  the 
fiscal  year  1918,  cited  above. 
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Sec. 

5106.  Compensation    of    commissioner, 
marshals,  and  United  States  at- 
torneys for  Yellowstone   Park. 
5201.  Yellowstone   Park;     road   exten- 
sions. 
5225.  Grant  of  lands  to  Northern  Pa- 
cific Railroad  in  lieu  of  lands 
relinquished;    lieu  lands  to  set- 
tlers. 
5227i.  Mount  Rainier  National   Part; 
commissioner ;     salary ;     resi- 
dence; fees. 
5227Z.  Same:     donations    of    patented 

lands  or  rights  of  way. 
52901.  Salary    of    commissioner;     resi- 
dence in  park;    disposition  of 
fees  collected.    . 
52302.  Crater  Lake  Natidnal  Park;  do- 
nations of  patented  lands  or 
rights  of  way. 
6242b.,  Mesa  Verde  National  Park ;   do- 
nations of  patented  lands  or 
rights  of  way. 
5248aa.  Glacier    National    Park;     ex- 
change of  timber  for  private 
holdings  in. 
5248aaa.  Same ;  exchange  of  timber  for 
private   holdings  in;   valua- 
tions. 
6248aaaa.  Same;     exchange  of   timber 
for  private  holdings  in ;  re- 
moval of  timber. 
5248i.  Same;     commissioner;     salaiy; 

residence ;    fees. 
6248mm.  Same ;   donations  of  buildings 

and  other  property. 
5248n.  Same;     sale  of  land   to   Hotel 

Company. 
5249aa.  Rocky       Mountain       National 

Park;    boundaries  changed. 
5249d.  Rocky  Mountain  National  Park ; 
control  of;   regulations;   leas- 
es;   sale  and  removal  of  tim- 
ber ;    automobiles. 
5249dd.  Same;    donations  of  lands  or 

rights  of  way. 
5249r.  Mount        McKinley       National 
Park ;    establishment ;    bound- 
aries. 
5249rr.  Same;   entries  under  land  laws 

not  affected. 
5249s.  Same;    rights  of  way  in. 
52498S.  Same;    mineral  land  laws  ap* 
plicable. 


Sec. 

5249t.  Same;     control  of;     rules  and 

regulations. 
5249tt.  Same;     game    refuge;    killing 

game  in. 
5249u.  Same;  leases;  appropriations. 
5249uu.  Same;   violations  of  act;  pun- 
ishment. 
5249v.  Donations  of  land  for  park  pur- 
pose^ near  or  adjacent  to  Fo^ 
est  Reserve  in  North  Carolina. 
5249VV.  Grand  Canyon  National  Park; 

.    establishment ;    boundaries. 
5249w.  Same ;    administration  of  Park, 

concessions  and  privileges. 
5249ww.  Same;    rights   of   Havasopai 

Indians. 
5249x.  Same;   entries  under  land  laws; 

toll  road. 
5249xx.  Same;      laws    'applicable    to 
Park;    easements  and  rights 
of  ways. 
5249y.  Same;    development  of  mineral 

resources. 
5249yy.  Same;    reclamation  projects. 
5249z.  Same;     buildings    on    privately 

owned  lands. 
5249zz.  Same;    Executive  order  revok- 
ed;    Grand    Canyon    Game 
Preserve  included  in  Park. 
5249%a.  Lafayette  National  Park;  es- 
tablishment; lands  included. 
5249%b.  Same ;  administration  of  Park. 
5249V^  Same;    acceptance  of  prope^ 
ty  on  Mount  Desert  Island. 
5250ft.  Revenues  of  national  parks  cov- 
ered into  Treasury;  estimates 
for  care  of  parks. 
5250aa.  Limit    on    cost     of    buildinss 
erected  in  national  parks  in- 
creased. 
5261.  Hot    Springs    Reservation;   op- 
eration    of     laws     of    United 
States. 

5278.  American   antiquities;    appropri- 

ation,  etc.,  or  destruction  of  ob- 
jects of  antiquity  on  lands  of 
United  SUtes  without  permis- 
sion;   punishable;    penalty. 

5279.  American     antiquities;      setting 

apart  as  national  monuments; 
reservation  of  land ;  relinquish- 
ment of  private  claims. 


§  5196.  (Act  May  7,  1894,  c.  72,  §  7.)     Compensation  of  commfe- 
sioner,  marshals,  and  United  States  attorneys  for  Yellowstone 
Park. 
For  salary  of  Commissioner  of  Yellowstone  National  Park,  see  ante»  1 1451a* 

§5201.  (Act  July  1,  1918,  c.  113,  §  1.)     Yellowstone  Park;  road 
extensions. 
Hereafter  road  extensions  and  improvements  shall  be  made  in  said 
park  under  and  in  harmony  with  the  general  plan  of  roads  and  im' 
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provements  to  be  approved  by  the  Secretary  of  the  Interior.     (40 
Stat.  678.) 

This  section  was  a  provision  of  the '  sundry  clyil  appropriation  act  for  the 
fiscal  year  1919,  cited  above.  It  supersedes  a  similar  provisicm  of  Adst  June 
6,  1900,  c.  791,  {  1,  31  Stat  625. 

§  5225.  (Act  March  2,  1899,  c.  377,  §  3.)  Grant  of  lands  to  North- 
em  Pacific  Railroad  in  lieu  of  lands  relinquished;  lieu  lands 
to  settlers. 


Lieu    lands   to    railroad   company^— 

Northern  Pacific  Railway  Company, 
successor  of  the  Northern  Pacific  Rail- 
road Company,  cannot  avail  itself  of 
right  granted  by  this  act  to  original 
company  to  select  public  lands  in  lieu 
of  others  relinquished.  West  v.  Ed- 
ward Rutledge  Timber  Co.,  37  S.  Ct 
587,  244  U.  S.  90,  61  L.  Ed.  1010,  af- 
firming decree  221  F.  30,  136  C.  C.  A. 
556. 

Designation  by  section  number,  town- 
ship, and  range  of  unsurveyed  public 
lands  selected  under  this  act  in  lieu  of 
other  lands  relinquished  to  the  United 


States,  held  to  satisfy  requirement  that 
list  filed  describe  such  tract  so  as  to 
designate  the  same  with  reasonable 
certainty.    Id. 

Mineral  character  of  land  select- 
ed.—Report  of  deputy  surveyor  accept- 
ed by  the  Land  Department  held  a  de- 
scription of  land  as  nonmineral,  within 
this  act,  giving  Northern  Pacific  Rail- 
road Company  right  to  select  as  lieu 
lands  nonmineral  public  lands.  West  v. 
Edward  Rutiedge  Timber  Co.,  37  S.  Ct. 
587,  244  U.  S.  90,  61  L.  Ed.  1010,  af- 
firming decree  221  F.  30,  136  C.  C.  A. 
556. 


§  52271.  (Act  June  30,  1916,  c.  197,  §  9.)     Mount  Rainid:  National 
Park;    commissioner;    salary;    residence;    fees. 

For  salary  of  Commissioner  of  Mount  Rainier  National  Park,  see  ante,  f 
1451a. 

§  5227/.  (Act  June  12,  1917,  c  27,  §  1.)  Same;  donations  of  pat- 
ented lands  or  rights  of  way. 
Hereafter  the  Secretary  of  the  Interior  is  authorized  to  accept, 
patented  lands  or  rights  of  way  over  patented  lands  in  the  Mount 
Ranier  National  Park  that  may  be  donated  for  park  purposes. 
(40  Stat.  152.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

§  52301.  (Act  Aug.  21,  1916,  c.  368,  §  9.)     Salary  of  commissioner; 
residence  in  park;   disposition  Of  fees  collected. 

For  salary  of  Commissioner  of  Ct'ater  National  Park,  see  ante,  (  1451a. 

§  5230/.  (Act  June  12,  1917,  c.  27,  §  1.)  Crater  Lake  National 
Park;  donations  of  patented  lands  or  rights  of  way. 
Hereafter  the  Secretary  of  the  Interior  is  authorized  to  accept 
patented  lands  or  rights  of  way  over  patented  lands  in  the  Crater 
Lake  National  Park  that  may  be  donated  for  park  purposes.  (40 
Stat.  152.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

§  5242a.  (Act  June  12,  1917,  c.  27,  §  1.)  Mesa  Verde  National 
Park;  donations  of  patented  lands  or  rights  of  way. 
Hereafter  the  Secretary  of  the  Interior  is  authorized  to  accept 
patented  lands  or  rights  of  way  over  patented  lands  in  the  Mesa 
Verde  National  Park  that  may  be  donated  for  park  purposes.  (40 
Stat.  152.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1918,  cited  above. 

§  5248aa,  (Act  March  3,  1917,  c.  164,  §  1.)     Glacier  National  Park; 
exchange  of  timber  for  private  holdings  in. 
The  Secretary  of  the  Interior,  for  the  purpose  of  eliminating  pri- 
vate holdings  within  the  Glacier  National  Park  and  the  preserva- 
tion intact  of  the  natural  forest  along  the  roads  in  the  scenic  portions 
of  the  park,  both   on  patented  and  park  lands,   is  hereby  em- 
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powered,  in  his  discretion,  to  obtain  for  the  United  States  the  com- 
plete title  to  any  or  all  of  the  lands  held  in  private  or  State  own- 
ership within  the  boundaries  of  said  park  within  townships  thirty- 
two  and  thirty-three  north,  ranges  eighteen  and  nineteen  west  of 
Montana  principal  meridian,  by  the  exchange  of  dead,  decadent,  or 
matured  timber  of  approximately  equal  values  that  can  be  removed 
from  any  part  of  the  park  without  injuriously  aflFecting  the  scenic 
beauty  thereof ;  or  upon  the  approval  of  the  Secretary  of  Agricul- 
ture, the  timber  to  be  selected  or  exchanged  may  be  taken  from 
the  Government  lands  within  the  metes  and  bounds  of  the  national 
forests  within  the  State  of  Montana.    (39  Stat.  1122.) 

This  section  and  the  two  sections  next  following  were  an  act  entitled  "An 
act  to  authorize  an  exchange  of  lands  with  owners  of  private  holdings  within 
the  Glacier  National  Park,"  cited  above. 

§  524aaaa.  (Act  March  3,  1917,  c.  164,  §  2.)     Same;   exchange  of 
timber  for  private  holdings  in;  valuations. 

The  value  of  all  patented  lands  within  said  park,  including  the 
timber  thereon,  offered  for  exchange,  and  the  value  of  the  timber 
on  park  lands,  or  on  Government  lands  within  the  metes  and 
bounds  of  the  national  forests  within  the  State  of  Montana,  pro- 
posed to  be  given  in  exchange  for  such  patented  lands,  shall  be  as- 
certained in  such  manner  as  the  Secretary  of  the  Interior  and  the 
Secretary  of  Agriculture  may  jointly  in  their  discretion  direct,  and 
all  expenses  incident  to  c^scertaining  such  values  shall  be  paid  by 
the  owners  of  said  patented  lands ;  and  such  owners  shall,  before 
any  exchange  is  effective,  furnish  the  Secretary  of  the  Interior  evi- 
dence satisfactory  to  him  of  title  to  the  patented  lands  offered  in 
exchange ;  and  if  the  value  of  timber  on  park  lands  or  on  the  Gov- 
ernment lands  in  the  national  forests  within  the  State  of  Montana 
exceeds  the  value  of  the  patented  lands  deeded  to  the  Government 
in  exchange,  such  excess  shall  be  paid  to  the  Secretary  of  the  In- 
terior by  the  owners  of  the  patented  lands  before  any  timber  is  re- 
moved, and  shall  be  deposited  and  covered  into  the  Treasury  as 
miscellaneous  receipts :  Provided,  That  the  lands  conveyed  to  the 
Government  under  this  Act  shjill  become  a  part  of  the  Glacier  Na- 
tional Park.    (39  Stat.  1122.) 

See  note  to  §  5248aa,  ante. 

§  5248aaaa.  (Act  March  3,  1917,  c.  164,  §  3.)     Same;  exchange  of 
timber  for  private  holdings  in;   removal  of  timber. 

All  timber  on  Government  lands-  in  the  park  must  be  cut  and 
removed  under  regulations  to  be  prescribed  by  the  Secretary  of  the 
Interior,  and  any  damage  which  may  result  to  the  roads  or  any 
part  of  the  park  or  the  national  forests  in  consequence  of  the  cut- 
ting and  removal  of  the  timber  therefrom  shall  be  borne  by  the 
owners  of  the  patented  lands,  and  bonds  satisfactory  to  the  Secre- 
tary of  the  Interior  and  the  Secretary  of  Agriculture,  jointly,  must 
be  given  for  the  payment  of  such  damages,  if  any*,  as  shall  be  de- 
termined by  the  Secretary  of  the  Interior  so  far  as  the  same  relates 
to  lands  within  a  national  park  and  by  the  Secretary  of  Agriculture 
where  the  same  relates  to  lands  in  the  national  forests:  Provided 
further,  That  the  Secretary  of  Agriculture  and  the  Secretary  of  the 
Interior  shall  jointly  report  to  Congress  in  detail  the  factors  upon 
which  valuations  were  made.  (39  Stat.  1122.) 
See  note  to  §  5248aa,  ante. 

§  5248i.  (Act  Aug.  22,  1914,  c.  264,  §  9.)     Same;   Commissioner; 
salary;  residence;   fees. 
For  BQiary  of  Commissioner  of  Qlacier  National  Park,  see  ante^  (  1451i. 
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§  5248mm.  (Act  June  12,  1917,  c.  21,  §  1.)     Same;   donations  of 

buildings  and  other  property. 

The  Secretary  of  the  Interior  is  authorized,  in  his  discretion,  to 

accept  buildings,  moneys,  or  other  property  which  may  be  useful 

in  the  betterment  of  the  administration  and  affairs  of  the  Glacier 

National  Park  under  his  supervision,  and  which  may  be  donated  for 

park  purposes.     (40  Stat.  151.) 

This  was  a  provision  of  the  sundry  dvil  appropriation  act  for  the  fiscal  year 
1918,  cited  above. 

§  5248n.  (Act  March  2,  1917,  c.  147.)  Same;  sale  of  land  to  Hotel 
Company. 

That  the  Secretary  of  the  Interior  be,  and  hereby  is,  authorized 
to  sell  and  convey  to  the  Glacier  Park  Hotel  Company,  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Minnesota  and  au- 
thorized to  do  business  in  the  State  of  Montana,  its  successors  and 
assigns,  for  hotel  purposes,  and  at  a  price  to  be  fixed  by  appraise- 
ment at  not  less  than  $25  per  acre,  and  under  such  terms,  condi- 
tions, and  regulations  as  the  Secretary  of  the  Interior  may  pre- 
scribe, all  that  part  of  the  south  half  of  the  northwest  quarter  of 
section  thirty-six,  in  township  thirty-two  north,  of  range  nineteen 
west,  Montana  principal  meridian,  within  the  following  described 
area:  Beginning  at  a  point  on  the  southerly  line  of  the  right  of 
way  of  the  Great  Northern  Railway  Company,  one  hundred  feet 
southerly  from  and  at  right  angles  to  the  center  line  of  the  main 
track  of  said  railway  at  a  point  in  said  center  line  four  hundred 
and  eighty-four  feet  easterly  from  its  intersection  with  the  west 
line  of  said  section  thirty-six;  thence  southerly  at  right  angles  to 
said  center  line  three  hundred  and  thirty  feet,  this  course  following 
approximately  the  line  of  the  westerly  fence  constructed  by  the 
United  States  Forestry  Service  in  mneteen  hundred  and  nine; 
thence  easterly  at  right  angles  to  the  last-described  course  six  hun- 
dred and  seventy-two  feet ;  thence  northerly  at  right  angles  to  the 
last-described  course  to  the  said  southerly  line  of  right  of  way,  this 
course  following,  approximately,  the  line  of  the  easterly  fence  con- 
structed by  the  United  States  Forestry  Service  in  nineteen  hundred 
and  nine ;  thence  westerly  along  the  said  southerly  line  of  the  right 
of  way  of  the  Great  Northern  Railway  to  the  place  of  beginning, 
excepting  therefrom  that  portion  within  lot  eight,  containing  five 
acres,  more  or  less,  within  the  Flathead  National  Forest,  at  or  near 
Belton,  Montana:  Provided,  however,  Thatxany  hotel  erected  on 
said  land  shall  be  operated  by  the  said  Glacier  Park  Hotel  Com- 
pany, its  successors  and  assigns,  under  such  rules  and  regulations 
as  the  Secretary  of  the  Interior  may  prescribe  for  the  conduct  and 
operation  of  hotels  within  the  Glacier  National  Park.  (39  Stat. 
994.) 

This  was  an  act  entitled  "An  act  to  authorize  the  sale  of  certain  lands  at 
or  near  Belton,  Montana,  for  hotel  purposes,"  cited  above. 

§  5249aa.  (Act  Feb.  14,  1917,  c.  61.)  Rocky  Mountain  National 
Park;  boundaries  changed.  . 

The  eastern  boundary  line  of  the  Rocky  Mountain  National  Park 
between  the  section  corner  common  to  sections  two  and  three, 
township  three  north,  and  sections  thirty-four  and  thirty-five,  town- 
ship four  north,  range  seventy-three  west,  and  the  township  cor- 
ner common  to  townships  five  and  six  north,  ranges  seventy-two 
and  seventy-three  west,  is  hereby  changed  so  as  to  read  as  follows : 

"Beginning  at  a  point  on  the  present  eastern  boundary  line  of  the 
Rocky  Mountain  National  Park,  Colorado,  which  is  the  northwest 
corner  of  section  two  and  the  northeast  corner  of  section  three, 
township  three  north,  range  seventy-three  west  of  the  sixth  princi- 
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pal  meridian,  Colorado,  running  thence  east  along  the  township  line 
to  its  intersection  with  the  main  hydrographic  divide  east  of  Cow 
Creek,  between  section  thirty-one,  township  four  north,  and  section 
six,  township  three  north,  range  seventy-two  west ;   thence  north- 
westerly following  along  said  hydrographic  divide,  passing  over 
Twin  Sisters,  The  Crags,  passing  west  of  Lily  Lake,  and  continu- 
ing along  said  hydrographic  divide,  now  between  Aspen  Brook  and 
Fish  Creek  and  passing  over  Lily  Mountain  and  Gianttrack  Moun- 
tain to  a  point  which  is  the  southeast  corner  of  section  thirty-four 
and  the  southwest  corner  of  section  thirty-five,  township  five  north, 
range  seventy-three  west ;  thence  north  along  the  section  lines  be- 
tween sections  thirty-four  and  thirty-five,  twenty-six  and  twenty- 
seven,  twenty-two  and  twenty-three,  fourteen  and  fifteen,  to  the 
quarter  corner  common  to  sections  fourteen  and  fifteen,  all  in  town- 
ship five  north,  range  seventy-three  west ;  thence  east  along  quar- 
ter-section line,  through  sections  fourteen  and  thirteen,  township 
five  north,  range  seventy-three  west  and  along  the  continuation  of 
said  quarter-section  line  through  section  eighteen  to  the  quarter 
comer  common  to  sections  eighteen  and  seventeen,  township  five 
north,  range  seventy-two  west ;  thence  north  along  the  section  line 
between  sections  eighteen  and  seventeen,  seven  and  eight,  five  and 
six,  all  in  township  five  north,  range  seventy-two  west,  to  that  point 
which  is  the  northeast  corner  of  section  six  and  the  northwest  cor- 
ner of  section  five  in  said  township  and  range ;   thence  west  along 
the  township  line  to  the  township  corner  common  to  townships  five 
and  six  north,  ranges  seventy-two  and  seventy-three  west,  which  is 
on  the  present  eastern  boundary  line  of  the  Rocky  Mountain  Na- 
tional Park,  Colorado." 

And  the  lands  lying  between  the  present  existing  eastern  bound- 
ary and  the  eastern  boundary  as  changed  by  this  Act  between  said 
section  corner  common  to  sections  two  and  three,  township  three 
north,  and  sections  thirty-four  and  thirty-five,  township  four  north, 
range  seventy-three  west,  and  said  township  corner  common  to 
townships  five  and  six  north,  ranges  seventy-two  and  seventy-three 
west,  are  hereby  reserved  and  withdrawn  from  settlement,  occu- 
pancy, or  disposal  under  the  laws  of  the  United  States,  and  said 
tracts  are  hereby  made  a  part  of  and  included  in  the  Rocky  Moun- 
tain National  Park,  and  all  the  provisions  of  the  Act  to  establish 
the  Rocky  Mountain  National  Park  in  the  State  of  Colorado,  and 
for  other  purposes,  approved  January  twenty-sixth,  nineteen  hun- 
dred and  fifteen,  are  hereby  made  applicable  to  and  extended  over 
the  lands  hereby  added  to  the  park.     (39  Stat.  916.) 

This  was  an  act  entitled  "An  act  to  add  certain  lands  to  the  Rocky  Moontain 
National  Park,  Colorado/'  cited  above. 

§  5249d.  (Act  Jan.  26,  1915,  c.  19,  §  4,  as  repealed  in  part  by  Act 
March  1,  1919,  c.  88.)     Rocky  Mountain  National  Park;  con- 
trol of;  regulations;  leases;  sale  and  removal  of  timber;  ^^' 
tomobiles. 
The  said  park  shall  be  under  the  executive  control  of  the  Secre- 
tary of  the  Interior,  and  it  shall  be  the  duty  of  the  said  executive 
authority,  as  soon  as  practicable,  to  make  and  publish  such  rea- 
sonable rules  and  regulations,  not  inconsistent  with  the  la^vs  oi 
the  United  States,  as  the  said  authority  may  deem  necessary  o^ 
proper  for  the  care,  protection,  management,  and^  improvement  oi 
the  same,  the  said  regulations  being  primarily  aimed  at  the  fr^^^^ 
use  of  the  said  park  for  recreation  purposes  by  the  public  and  i^^ 
the  preservation  of  the  natural  conditions-  and  scenic  beauties  there- 
of.   The  said  authority  may,  in  his  discretion,  execute  leases  to  p^^' 
eels  of  ground  not  exceeding  twenty  acres  in  extent  in  any  ^"^ 
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place  to  any  person  or  company  for  not  to  exceed  twenty  years 
whenever  such  ground  is  necessary  for  the  erection  of  establish- 
ments for  the  accommodation  of  visitors,  may  grant  such  other 
necessary  privileges  and  concessions  as  he  deems  wise  for  the  ac- 
commodation of  visitors,  and  may  likewise  arrange  for  the  removal 
of  such  mature  or  dead  or  down  timber  as  he  may  deem  necessary 
and  advisable  for  the  protection  and  improvement  of  the  park.  The 
regulations  governing  the  park  shall  include  provisions  for  the  use 
of  automobiles  therein.     (38  Stat.  800.    40  Stat.  1270.) 

The  following  provision,  originally  contained  in  this  section,  as  follows: 
**Provided,  That  no  appropriation  for  the  maintenance,  supervision,  or  im- 
provenpent  of  said  park  in  excess  of  $10,000  annually  shall  be  made  unless 
the  name  shall  have  first  been  expressly  authorized  by  law,"  was  repealed  by 
Act  March  1,  1919,  c.  88,  cited  above. 

§  5249dd.  (Act  June  12,  1917^  c.  27,  §  1.)  Same;  donations  of 
lands  or  rights  of  way. 
Hereafter  the  Secretary  of  the  Interior  is  authorized  to  accept 
patented  lands  or  rights  of  way  over  patented  lands  in  the  Rocky 
Mountain  National  Park  that  may  be  donated  for  park  purposes. 
(40  Stat.  152.) 

This  was  a  proTudon  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1918,  cited  above. 

§  5249r.  (Act  Feb.  26,  1917,  c.  121,  §  1.)     Mount  McKinley  Na- 
tional Park;   establishment;  boundaries. 

The  tract  of  land  in  the  Territory  of  Alaska  particularly  de- 
scribed by  and  included  within  the  metes  and  bounds,  to  wit:  Be- 
ginning at  a  point  as  shown  on  Plate  III,  reconnoissance  map  of 
the  Mount  McKinley  region,  Alaska,  prepared  in  the  Geological 
Survey,  edition  of  nineteen  hundred  and  eleven,  said  point  being 
at  the  summit  of  a  hill  between  two  forks  of  the  headwaters  of  the 
Toklat  River,  approximate  latitude  sixty-three. degrees  forty-seven 
minutes,  longitude  one  hundred  and  fifty  degrees  twenty  minutes ; 
thence  south  six  degrees  twenty  minutes  west  nineteen  miles; 
thence  south  sixty-eight  degrees. west  sixty  miles;  thence  in  a 
southeasterly  direction  approximately  twenty-eight  miles  to  the 
.  summit  of  Mount  Russell ;  thence  in  a  northeasterly  direction  ap- 
proximately eighty-nine  miles  to  a  point  twenty-five  miles  due 
south  of  a  point  due  east  of  the  point  of  beginning;  thence  due 
north  twenty-five  miles  to  said  point;  thence  due  west  twenty- 
eight  and  one-half  miles  to  the  point  of  beginning,  is  hereby  re- 
served and  withdrawn  from  settlement,  occupancy,  or  disposal  un- 
der the  laws  of  the  United  States,  and  said  tract  is  dedicated  and 
set  apart  as  a  public  park  for  the  benefit  and  enjoyment  of  the  peo- 
ple, under  the  name  of  the  Mount  McKinley  National  Park.  (39 
Stat.  938.) 

This  section  and  the  seven  sections  next  following  were  an  act  entitled  "An 
act  to  establish  the  Mount  McKinley  National  Park,  in  the  Territory  of  Alas- 
ka," cited  above. 

§  5249rr.   (Act  Feb.  26,  1917,  c.  121,  §  2.)     Same;    entries  under 
land  laws  not  affected.' 

Nothing  herein  contained  shall  affect  any  valid  existing  claim, 
location,  or  entry  under  the  land  laws  of  the  United  States,  whether 
for  homestead,  mineral,  right  of  way,  or  any  other  purpose  what- 
soever, or  shall  affect  the  rights  of  any  such  claimant,  locator,  or 
entrynian  to  the  full  use  and  enjoyment  of  his  land.  (39  Stat  938.) 
See  note  to  §  5249r,  ante. 

§  5249s.  (Act  Feb.  26,  1917,  c.  121,  §  3.)     Same;  rights  of  way  in. 

Whenever  consistent  with  the  primary  purposes  of  the  park,  the 

Act  of  February  fifteenth,  nineteen  hundred  and  one,  applicable  to 

the  location  of  rights  of  way  in  certain  national  parks  and  national 
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forests  for  irrigation  and  other  purposes,  shall  be  and  remain  ap- 
plicable to  the  lands  included  within  the  park.     (39  Stat.  938.) 
See  note  to  §  524&r,  ante. 

§  5249SS.  (Act  Feb.  26,  1917,  c.  121,  §  4.)     Same;   mineral  land 
laws  applicable. 

Nothing  in  this  Act  shall  in  any  way  modify  or  effect  the  mineral 
land  laws  now  applicable  to  the  lands  in  the  said  park.  (39  Stat 
938.) 

See  note  to  §  5249r,  ante. 

§  52491.  (Act  Feb.  26,  1917,  C.  121,  §  5.)     Same;  control  of;  rules 

and  regulations. 
The  said  park  shall  be  under  the  executive  control  of  the  Sec- 
retary of  the  Interior,  and  it  shall  be  the  duty  of  the  said  executive 
authority,  as  soon  as  practicable,  to  make  and  publish  such  rules 
and  regulations  not  inconsistent  with  the  laws  of  the  United  States 
as  the  said  authority  may  deem  necessary  or  proper  for  the  care, 
protection,  management,  and  improvement  of  the  same,  the  said 
regulations  being  primarily  aimed  at  the  freest  use  of  the  said  park 
for  recreation  purposes  by  the  public  and  for  the  preservation  of 
animals,  birds,  and  fish  and  for  the  preservation  of  the  natural 
curiosities  and  scenic  beauties  thereof.     (39  Stat.  938.) 

See  note  to  §  5249r,  ante. 

§  5249tt.  (Act  Feb.  26,  1917,  c.  121,  §  6.)  Same;  game  refuge; 
killing  game  in. 
The  said  park  shall  be,  and  is  hereby,  established  as  a  game  ref- 
uge, and  no  person  shall  kill  any  game  in  said  park  except  under  an 
prder  from  the  Secretary  of  the  Interior  for  the  protection  of  per- 
sons or  to  protect  or  prevent  the  extermination  of  other  animals 
or  birds:  Provided,  That  prospectors  and  miners  engaged  in 
prospecting  or  mining  in  said  park  may  take  and  kill  therein  so 
much  game  or  birds  as  may  be  needed  for  their  actual  necessities 
when  short  of  food ;  but  in  no  case  shall  animals  or  birds  be  killed 
in  said  park  for  sale  or  removal  therefrom,  or  wantonly.  (39  Stat. 
939.) 

See  note  to  §  5249r,  ante. 

§  5249u.  (Act  Feb.  26, 1917,  c.  121,  §  7.)     Same;  leases;  appropria- 
tions. 

The  said  Secretary  of  the  Interior  may,  in  his  discretion,  execute 
leases  to  parcels  of  ground  not  exceeding  twenty  acres  in  extent  for 
periods  not  to  exceed  twenty  years  whenever  such  ground  is  neces- 
sary for  the  erection  of  establishments  for  the  accommodation  of 
visitors;  may  grant  such  other  necessary  privileges  and  conces- 
sions as  he  deems  wise  for  the  accommodation  of  visitors;  and 
may  likewise  arrange  for  the  removal  of  such  mature  or  dead  or 
down  timber  as  he  may  deem  necessary  and  advisable  for  the  pro- 
tection and  improvement  of  the  park:  Provided,  That  no  appro- 
priation for  the  maintenance  of  said  park  in  excess  of  $10,000  an- 
nually shall  be  made  unless  the  same  shall  have  first  been  express- 
ly authorized  by  law.     (39  Stat.  939.) 

§  5249UU.  (Act  Feb.  26,  1917,  c.  121,  §  8.)  Same;  violations  of 
act;  punishment. 
Any  person  found  guilty  of  violating  any  of  the  provisions  of  this 
Act  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  subjected 
to  a  fine  of  not  more  than  $500  or  impribonnient  not  exceeding  six 
months,  or  both,  and  be  adjudged  to  pay  all  costs  of  the  proceed- 
ings.    (39  Stat.  939.) 

See  note  to  |  5249r,  ante.  , 
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§  5249V.  (Act  June  12,  1917,  c.  27,  §  1.)     Donations  of  land  for 
park  purposes  near  or  adjacent  to  Forest  Reserve  in  North 
Carolina. 
Hereafter  the  Secretary  of  the  Interior  is  authorized  to  accept  for 
park  purposes  any  lands  and  rights  of  way,  including  the  Grand- 
father Mountain,  near  or  adjacent  to  the  Government  forest  re- 
serve in  western  North  Carolina.    (40  Stat.  152.) 

This  was  a  provisioii  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1918,  cited  above. 

§  5249w.  (Act  Feb.  26,  1919,  c.  44,  §  1.)     Grand  Canyon  National 
Park;  establishment;  boundaries. 

There  is  hereby  reserved  and  withdrawn  from  settlement,  occu- 
pancy, or  disposal  under  the  laws  of  the  United  States  and  dedi- 
cated and  set  apart  as  a  public  park  for  the  benefit  and  enjoyment 
of  the  people,  under  the  name  of  the  "Grand  Canyon  National 
Park,"  the  tract  of  laijd  in  the  State  of  Arizona  particularly  de- 
scribed by  and  included  within  metes  and  bounds,  as  follows,  to 
wit: 

Beginning  at  a  point  which  is  the  northeast  comer  of  township 
thirty  north,  range  one  east,  of  the  Gila  and  Salt  River  meridian, 
Arizona;  thence  west  on  township  line  between  townships  thirty 
and  thirty-one  north,  range  one  east,  to  section  corner  common  to 
sections  one  and  two,  township  thirty  north,  range  one  east,  and 
thirty-five  and  thirty-six,  township  thirty-one  north,  range  one 
east;  thence  north  on  section  lines  to  the  intersection  with  Tobo- 
cobya  Spring- Rowe  Well  Road;  thence  northwesterly  along  the 
southwesterly  side  of  said  Tobocobya  Spring-Rowe  Well  Road, 
passing  and  in  relation  to  United  States  Geological  Survey  beijch 
marks  stamped  "Canyon"  and  numbered  6340,  6235,  6372,  6412, 
6302,  6144y  and  6129,  through  townships  thirty-one  and  thirty-two 
north,  ranges  one  east  and  one  and  two  west,  to  its  intersection 
with  the  section  line  between  sections  nine  and  sixteen  in  town- 
ship thirty-two  north,  range  two  west ;  thence  west  along  the  sec- 
tion lines  through  townships  thirty-two  north,  ranges  two  and 
three  west,  to  its  intersection  with  upper  westerly  rim  of  Cataract 
Canyon;  thence  northwesterly  along  upper  rim  of  Cataract  Can- 
yon, crossing  Hualapai  Canyon  and  continuing  northwesterly  along 
said  upper  rim  to  its  intersection  with  range  line,  township  thirty- 
three  north,  between  ranges  four  and  five  west;  thence  north  on 
said  range  line,  townships  thirty-three  and  thirty-four  north,  ranges 
four  and  five  west,  to  north  bank  of  the  Colorado  River;  thence 
northeasterly  along  the  north  bank  of  the  Colorado  River  to  junc- 
tion with  Tapeats  Creek;  thence  easterly  along  north  bank  of 
Tapeats  Creek  to  junction  with  Spring  Creek;  thence  easterly 
along  the  north  bank  of  Spring  Creek  to  its  intersection  with  Gila  . 
and  Salt  River  meridian,  township  thirty-four  north,  between 
ranges  one  east  and  one  west  and  between  section  six,  township 
thirty-four  north,  range  one  east,  and  section  one,  township  thirty- 
four  north,  range  one  west;  thence  south  on  range  line  between 
ranges  one  east  and  one  west  to  section  corner  common  to  sections 
seven  and  eighteen,  township  thirty-four  north,  range  one  east,  and 
sections  twelve  and  thirteen,  township  thirty-four  north,  range  one 
west;  thence  east  on  section  lines  to  section  corner  common  to 
sections  seven,  eight,  seventeen,  and  eighteen,  township  thirty-four 
north,  range  two  east;  thence  south  on  section  lines  to  township 
line  between  townships  thirty-three  and  thirty-four  north,  range 
two  east,  at  section  comer  common  to  sections  thirty-one  and  thir- 
ty-two, township  thirty-four  north,  range  two  east,  and  sections 
five  and  six,  township  thirty-three  north,  range  two  east;   thence 
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east  on  township  line  to  section  corner  common  to  sections  thirty- 
one  and  thirty-two,  township  thirty-four  north,  range  three  east, 
and  sections  five  and  six,  township  thirty-three  north,  range  three 
east ;  thence  south  on  section  lines  to  section  corner  common  to 
sections  seventeen,  eighteen,  nineteen,  and  twenty,  township  thirty- 
three  north,  range  three  east ;  thence  east  on  section  lines  to  sec- 
tion corner  common  to  sections  thirteen,  fourteen,  twenty-three, 
and  twenty-four,  township  thirty-three  north,  range  three  east; 
thence  north  on  section  lines  to  section  corner  common  to  sections 
one,  two,  eleven,  and  twelve,  township  thirty-three  north,  range 
three  east ;  thence  east  on  section  lines  to  the  intersection  with 
upper  rim  of  Grand  Canyon ;  thence  northerly  along  said  upper 
rim  of  Grand  Canyon  to  main  hydrographic  divide  north  of  Nan- 
koweap  Creek ;  thence  easterly  along  the  said  hydrographic  divide 
to  its  intersection  with  the  Colorado  River,  approximately  at  the 
mouth  of  Nankoweap  Creek;  thence  easterly  across  the  Colorado 
River  and  up  the  hydrographic  divide  nearest  the  junction  of  Nan- 
koweap Creek  and  Colorado  River  to  a  point  on  the  upper  east  rim 
of  the  Grand  Canyon ;  thence  by  shortest  route  to  an  intersection 
with  range  line,  townships  thirty-three  and  thirty-four  north,  be- 
tween ranges  five  and  six  east ;  thence  south  on  said  range  line, 
between  ranges  five  and  six  east,  to  section  corner  common  to  sec- 
tions eighteen  and  nineteen,  township  thirty-three  north,  range  six 
east,  and  sections  thirteen  and  twenty-four,  township  thirty-three 
north,  range  five  east ;  thence  east  on  section  lines  to  section  cor- 
ner common  to  sections  sixteen,  seventeen,  twenty,  and  twenty-one,  ' 
township  thirty-three  north,  range  six  east ;  thence  south  on  sec-  | 
tion  lines  to  section  corner  common  to  sections  eight,  nine,  sixteen, 
and  seventeen,  township  thirty-one  north,  range  six  east;  thence 
west  on  section  line  to  section  corrier  common  to  sections  seven, 
eight,  seventeen,  and  eighteen,  township  thirty-one  north,  range 
six  east ;  thence  south  on  section  lines  to  township  line  between 
townships  thirty  and  thirty-one  north  at  section  corner  common  to 
sections  thirty-one  and  thirty-two,  township  thirty-one  north,  range 
six  east,  and  sections  five  and  six,  township  thirty  north,  range  six 
east ;  thence  west  on  township  line  to  section  corner  common  to 
sections  thirty-four  and  thirty-five,  township  thirty-one  north,  range 
five  east,  and  sections  two  and  three,  township  thirty  north,  range 
five  east;  thence  south  on  section  line  to  section  corner  common 
to  sections  two,  three,  ten,  and  eleven,  township  thirty  north,  range 
five  east ;  thence  west  on  section  lines  to  range  line,  township  thirty 
north,  between  ranges  four  and  five  east,  at  section  corner  com- 
mon to  sections  six  and  seven,  township  thirty  north,  range  five 
east,  and  one  and  twelve,  township  thirty  north,  range  four  east; 
thence  south  on  range  line,  township  thirty  north,  between  ranges 
four  and  five  east,  to  section  corner  common  to  sections  seven  and 
eighteen,  township  thirty  north,  range  five  east,  and  sections  twelve 
and  thirteen,  township  thirty  north,  range  four  east ;  thence  west 
on  section  line  to  section  corner  common  to  sections  eleven,  twelve, 
thirteen,  and  fourteen,  township  thirty  north,  range  four  east; 
thence  south  on  section  line  to  section  corner  common  to  sections 
thirteen,  fourteen,  twenty-three,  and  twenty-four,  township  thirty 
north,  range  four  east ;  thence  west  on  section  lines  to  section  cor- 
ner common  to  sections. fifteen,  sixteen,  twenty-one,  and  twenty- 
two,  township  thirty  north,  range  four  east;  thence  south  on  sec- 
tion line  to  section  corner  common  to  sections  twenty-one,  twenty- 
two,  twenty-seven,  and  twenty-eight,  township  thirty  north,  range 
four  east;  thence  west  on  section  lines  to  range  line,  township 
thirty  north,  between  ranges  three  and  four  east,  at  section  cor- 
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ner  common  to  sections  nineteen  and  thirty,  township  thirty  north, 
range  four  east,  and  sections  twenty-four  and  twenty-five,  town- 
ship thirty  north,  range  three  east;  thence  north  on  range  line  to 
section  corner  common  to  sections  eighteen  and  nineteen,  town- 
ship thirty  north,  range  four  east,  and  sections  thirteen  and  twenty- 
four,  township  thirty  north,  range  three  east ;  thence  west  on  sec- 
tions lines  to  section  corner  common  to  sections  fourteen,  fifteen, 
twenty-two,  and  twenty-three,  township  thirty  north,  range  three 
east ;  thence  north  on  section  line  to  section  corner  common  to  sec- 
tions ten,  eleven,  fourteen,  and  fifteen,  township  thirty  north,  range 
three  east;  thence  west  on  section  lines  to  range  line  at  section 
corner  common  to  sections  seven  and  eighteen,  township  thirty 
north,  range  three  east,  and  sections  twelve  and  thirteen,  township 
thirty  north,  range  two  east;  thence  north  on  range  line  to  sec- 
tion corner  common  to  sections  six  and  seven,  township  thirty 
north,  range  three  east,  and  sections  one  and  twelve,  township 
thirty  north,  range  two  east;  thence  west  on  section  line  to  sec- 
tion corner  common  to  sections,  one,  two,  eleven,  and  twelve,  town- 
ship thirty  north,  range  two  east;  thence  north  on  section  line  to 
township  line  at  section  corner  common  to  sections  thirty-five  and 
thirty-six,  township  thirty-one  north,  range  two  east,  and  sections 
one  and  ,two,  township  thirty  north,  range  two  east ;  thence  west 
on  township  line  to  the  northeast  corner  of  township  thirty  north, 
range  one  east,  the  place  of  beginning.    (40  Stat.  1175.) 

This  section,  and  the  eight  sections  next  following,  are  an  act  entitled  *'An 
act  to  establish  the  Grand  Canycm  National  Park  in  the  State  of  Arizona," 
cited  above. 

§  5249W.  (Act  Feb.  26»  1919,  c.  44,  §  2.)     Same;  administration  of 
Park,  concessions  and  privileges. 

The  administration,  protection,  and  promotion  of  said  Grand 
Canyon  National  Park  shall  be  exercised,  under  the  direction  of 
the  Secretary  of  the  Interior,  by  the  National  Park  Service,  sub- 
ject to  the  provisions  of  the  Act  of  August  twenty-fifth,  nineteen 
hundred  and  sixteen,  entitled  "An  Act  to  establish  a  National  Park 
Service,  and  for  other  purposes":  Provided,  That  all  concessions 
for  hotels,  camps,  transportation,  and  other  privileges  of  every  kind 
and  nature  for  the  accommodation  or  entertainment  of  visitors  shall 
be  let  at  public  bidding  to  the  best  and  most  responsible  bidder. 
(40  Stat.  1177.) 

See  note  to  §  5249yy,  ante. 

§  5249WW.  (Act  Feb.  26,  1919,  c.  44,  §  3.)     Same;  rights  of  Hava- 
supai  Indians. 

Nothing  herein  contained  shall  affect  the  rights  of  the  Havasupai 
Tribe  of  Indians  to  the  use  and  occupancy  of  the  bottom  lands  of 
the  Canyon  ,of  Cataract  Creek  as  described  in  the  Executive  order 
of  March  thirty-first,  eighteen  hundred  and  eighty-two,  and  the 
Secretary  of  the  Interior  is  hereby  authorized,  in  his  discretion, 
to  permit  individual  members  of  said  tribe  to  use  and  occupy  other 
tracts  of  land  within  said  park  for  agricultural  purposes.  (40  Stat. 
1177.) 

See  note  to  §  5249vv,  ante. 

^  5249x.  (Act  Feb.  26,  1919,  c.  44,  §  4.)  Same;  entries  under  land 
laws;  toll  road. 
Nothing  herein  contained  shall  aflFect  any  valid  existing  claim, 
location,  or  entry  under  the  land  laws  of  the  United  Statei.  whether 
for  homestead,  mineral,  right  of  way,  or  any  other  purpose  what- 
soever, or  shall  affect  the  rights  of  any  such  claimant,  locator,  or 
entryman  to  the  full  use  and  enjoyment  of  his  land  and  nothing 
herein  contained  shall  affect,  diminish,  or  impair  the  right  and  au- 
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thority  of  the  county  of  Coconino,  in  the  State  of  Arizona,  to  levy 
and  collect  tolls  for  the  passag^e  of  live  stock  over  and  upon. the 
Bright  Angel  Toll  Road  and  Trail,  and  the  Secretary  of  the  In- 
terior is  hereby  authorized  to  negotiate  with  the  said  county  of 
Coconino  for  the  purchase  of  said  Bright  Angel  Toll  Road  and 
Trail  and  all  rights  therein,  and  report  to  Congress  at  as  early  a 
date  as  possible  the  terms  upon  which  the  property  can  be  pro- 
cured.    (40  Stat.  1177.) 

See  note  to  §  5249yv,  ante. 

§  5249XX.  (Act  Feb.  26,  1919,c.  44,  §  5.)     Same;   laws  applicable 

to  Park ;  easements  and  rights  of  ways. 
Whenever  consistent  with  the  primary  purposes  of  said  park  the 
Act  of  February  fifteenth,  nineteen  hundred  and  one,  applicable  to 
the  locations  of  rights  of  way  in  certain  national  parks  and  the  na- 
tional forests  for  irrigation  and  other  purposes,  and  subsequent 
Acts  shall  be  and  remain  applicable  to  the  lands  included  within 
the  park.  The  Secretary  of  the  Interior  may,  in  his  discretion  and 
upon  such  conditions  as  he  may  deem  proper,  grant  easements  or 
rights  of  way  for  railroads  upon  or  across  the  park.    (40  Stat.  1178.) 

See  note  to  §  5249vv.  ante. 

§  5249y.  (Act  Feb.  26,  1919,  c.  44,  §  6.)     Same;    development  of 
mineral  resources. 
Whenever  consistent  with  the  primary  purposes  of  said  park, 
the  Secretary  of  the  Interior  is  authorized,  under  general  regula- 
tions to  be  prescribed  by  him,  to  permit  the  prospecting,  develop- 
ment, and  utilization  of  the  mineral  resources  of  said  park  upon 
such  terms  and  for  specified  periods,  or  otherwise,  as  he  may  deem 
to  be  for  the  best  interests  of  the  United  States.     (40  Stat' 1178.) 
See  note  to  §  5249yy,  ante. 

§  5249yy.  (Act  Feb.  26,  1919,  c.  44,  §  7.)  Same;  reclamation  proj- 
ects. 
Whenever  consistent  with  the  primary  purposes  of  said  park, 
the  Secretary  of  the  Interior  is  authorized  to  permit  the  utiliza- 
tion of  areas  therein  which  may  be  necessary  for  the  development 
and  maintenance  of  a  Government  reclan^ation  project.  (40  Stat 
1178.) 

t       See  note  to  {  5249yy,  ante. 

§  5249Z.  (Act  Feb.  26,  1919,  c.  44,  §  8.)     Same;  buildings  on  pri- 
vately owned  lands. 

Where  privately  owned  lands  within  the  said  park  lie  within 
three  hundred  feet  of  the  rim  of  the  Grand  Canyon  no  building, 
tent,  fence,  or  other  structure  shall  be  erected  on  the  park  lands 
lying  between  said  privately  owned  lands  and  the  rim.  (40  Stat. 
1178.) 

See  note  to  §  Ci249yY,  ante. 

§  5249ZZ.  (Act  Feb.  26,  1919,  c.  44,  §  9.)     Same;  Executive  order 
revoked ;  Grand  Canyon  Game  Preserve  included  in  Park. 

The  Executive  order  of  January  eleventh,  nineteen  hundred  and 
eight,  creating  the  Grand  Canyon  National  Monument,  is  hereby 
revoked  and  repealed,  and  such  parts  of  the  Grand  Canyon  Na- 
tional Game  Preserve,  designated  under  authority  of  the  Act  of 
Congress,  approved  June  twenty-ninth,  nineteen  hundred  and  six, 
entitled  "An  Act  for  the  protection  of  wild  animals  in  the  Grand 
Canyon  Forest  Reserve,"  as  are  by  this  Act  included  with  the  Grand 
Canyon  National  Park  are  hereby  excluded  and  eliminated  from 
said  game  preserve.  (40  Stat.  1178.) 
See  note  to  §  5249vy,  ante. 

(1130) 


Tit  32b)  national  pabks  and  monuments  §  6250aa 

§  5249V3a.  (Act  Feb.  26,  1919,  c.  45,  §  1.)  Lafayette  National 
Park;  establishment;  lands  included. 
The  tracts  of  land,  easements,  and  other  real  estate  heretofore 
known  as  the  Sieur  de  Monts  National  Monument,  situated  on 
Mount  Desert  Island,  in  the  county  of  Hancock  and  State  of  Maine, 
established  and  designated  as  a  national  monument  under  the  Act 
of  June  eighth,  nineteen  hundred  and  six,  entitled  **An  Act  for  the 
preservation  of  American  antiquities,"  by  presidential  proclama- 
tion of  July  eighth,  nineteen  hundred  and  sixteen,  is  hereby  de- 
clared to  be  a  national  park  and  dedicated  as  a  public  park  for 
the  benefit  and  enjoyment  of  the  people  under  the  name  of  the 
Lafayette  National  Park,  under  which  name  the  aforesaid  na- 
tional park  shall  be  entitled  to  receive  and  to  use  all  moneys  here- 
tofore or  hereafter  appropriated  for  Sieur  de  Monts  National  Monu- 
ment.    (40  Stat.  1178.) 

This  section,  and  the  two  sections  next  following,  are  an  act  entitled  "An 
act  to  establish  the  Lafayette  National  Park  in  the  State  of  Maine/'  cited 
above. 

§  5249V3b.  (Act  Feb.  26,  1919,  c.  45,  §  2.)     Same;  administration 
of  Park. 

The  administration,  protection,  and  promotion  of  said  Lafayette 
National  Park  shall  be  exercised  under  the  direction  of  the  Secre- 
tary of  the  Interior  by  the  National  Park  Service,  subject  to  the 
provision  of  the  Act  of  August  twenty-fifth,  nineteen  hundred  and 
sixteen,  entitled  **An  Act  to  establish  a  National  Park  Service,  and 
for  other  purposes,"  and  Acts  additional  thereto  or  amendatory 
thereof.     (40  Stat.  1179.) 

See  note  to  §  5249%  a,  az^e. 

§  5249V3C.  (Act  Feb.  26,  1919,  c.  45,  §  3.)     Same;   acceptance  of 
property  on  Mount  Desert  Island. 

The  Secretary  of  the  Interior  is  hereby  authorized,  in  his  discre- 
tion, to  accept  in  behalf  of  the  United  States  such  other  property 
on  said  Mount  Desert  Island,  including  lands,  easements,  build- 
ings, and  moneys,  as  may  be  donated  for  the  extension  or  improve- 
ment'of  said  park.     (40  Stat.  1179.) 

Bee  note  to  S  5249%  a,  ante. 

§  5250a.  (Act  June  12,  1917,  c.  27,  §  1.)  Revenues  of  national 
parks  covered  into  Treasury;  estimates  for  care  of  parks. 
From  and  after  July  first,  nineteen  hundred  and  eighteen,  all 
revenues  of  the  national  parks,  except  Hot  Springs  Reservation, 
Arkansas,  shall  be  covered  into  the  Treasury  to  the  credit  of  mis- 
cellaneous receipts ;  and  the  Secretary  of  the  Interior  is  directed  to 
submit,  for  the  fiscal  year  nineteen  hundred  and  nineteen  and  annu- 
ally thereafter,  estimates  of  the  amounts  required  for  the  care,  main- 
tenance, and  development  of  the  said  parks.     (40  Stat.  153.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1918,  cited  above. 

§  5250aa.  (Act  July  1,  1918,  c.  113,  §  1.)  Limit  on  cost  of  build- 
ings erected  in  national  parks  increased. 
The  limitation  of  cost  upon  the  construction  of  any  administra- 
tion or  other  building  in  any  national  park  without  express  author- 
ity of  Congress,  contained  in  the  sundry  civil  appropriation  Act 
approved  August  twenty-fourth,  nineteen  hundred  and  twelve,  is 
increased  from  $1,000  to  $1,500.     (40  Stat.  677.) 

This  section  was  a  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1919,  cited  above.  For  Act  Aug.  24,  1912,  c.  355,  §  1,  referred  to, 
■ee  U.  S.  Comp.  St.  1916,  {  5250. 
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§  5261.  (Act  April  20,  1904,  c.  1400,  §  1.)  Hot  Springs  Reserva- 
tion; operation  of^laws  of  United  States^ 

Service    of    process.— Where   federal  go  to  Arkansas,  thoagh  all  witnenes 

industrial  mediator,   resident  of  Colo-  were  residents  of  Colorado,  Wyoming, 

rado,  voluntarily  went  from  California  and  California,  plaintiff   was  properly 

to  Hot  Springs,  Ark.,  to  secure  treat-  sued  in  Arkansas,  action  being  transi- 

ment,  and  there  was  served  with  pro-  tory,  and  it  was  not  abuse  of  process, 

cess  from  Arkansas  court  by  plaintiffs,  Fitzhugh  v.  Reid  (D.  C.)  252  F.  234. 
guilty  of  no  fraud  in  inducing  him  to 

§  5278.  (Act  June  8,  1906,  c.  3060,  §  1.)  American  antiquities; 
appropriation,  etc.,  or  destruction  of  objects  of  antiquity  oo 
lands  of  United  States  without  permission,  pimishable;  pen- 
alty. 

Cited  without  definite  appiioation, 
United  States  ex  rel.  Palmer  v.  Lapp 
(C.  C.  A.)  244  F.  377. 

§  5279.  (Act  June  8,  1906,  c.  3060,  §  2.)  American  antiquities; 
setting  apart  as  national  moniunents;  reservation  of  land; 
relinquishment  of  private  claims. 

Proclamations  issued  \mder  this  section: 
I  June  18,  1917,  El  Morro  National  Monument,  New  Mexico. 

June  29,  191T,  Verendrye  National  Monument,  North  Dakota. 

The  Sieur  de  Monts  National  Monument,  established  under  the  anthority 
conferred  by  this  section,  is  made  a  National  Park,  to  be  known  ai  the  Ia- 
fayette  National  Park,  by  Act  Feb.  26,  1919,  c  45,  ante,  §{  6249%a-5249%a 

ai3a 


TITLE  XXXIII—DUTIES  UPON  IMPORTS 


CHAPTER  A— TARIFF  SCHEDULES 


Sec. 

52i^l.  Articles     dutiable,     and     rat^s; 

schedules  and  free  list. 
6291d.  Articles  for  Red  Cross  free  of 

duty. 
5291e.  Same;    relations. 
5293.  Reciprocity  treaty  with  Cuba  not 

affected,  except  as  to  proviso. 
5296.  Countervailing   duty    on    articles 

on    which    export   bounty    was 

paid. 
5299-5301.  Importation      of      obscene 
books,  lottery  tickets,  etc., 
forfeiture. 
5302.  Importation    of   neat  cattle  and 

hides  prohibited ;   fiuspension  of 

prohibition,  in  part. 

§  5291.  (Act  Oct.  3,  1913,  c.  16, 
1916,  c.  93,  and  Act  Sept  8, 
Articles  dutiable,  and  rates; 

4.  Foreign  country  —  Canada.— The 
Tariff  Act  of  1913  was  designed  to  be 
a  complete  revision  of  the  tariff  laws 
of  the  country,  and  its  wording  very 
clearly  shows  that  it  was  intended  as  a 
substitute  for  all  prior  tariff  legislation 
not  saved  by  the  act  itself.  The  rule 
seems  to  be  well  settled  that  an  act  of  , 
that  character  must  be  held  to  have  re- 
pealed all  prior  laws  not  expressly  con- 
tinued in  force  and  relating  to  the  same 
subject.  And,  so,  the  Tariff  Act  of 
1913  repealed  section  2  of  the  Cana- 
dian Reciprocity  Act.  Dow  Co.  v.  U. 
S.,  7  Ct  Oust  App.  343. 

II.  Imported. — ^An  international  rail- 
way may  bring  its  cars  into  the  United 
States  free  of  duty  in  the  due  course  of 
international  and  incidental  local  traffic 
only,  but  not  to  engage  for  any  period 
in  domestic  traffic  only.  U.  S.  y.  Du- 
luth,  W.  &  P.  Ry.  Co.,  7  Ct.  Cust.  App. 
234. 

A  railway  car  brought  into  the  Unit- 
ed States  and  used  in  domestic  traffic 
only  is  not  saved  from  a  dutiable  status 
by  its  owner's  intention  to  return  it 
ultimately  to  international  traffic.    Id. 

A  railway  car  which  travels  only 
within  the  United  States  does  not  ac- 
quire an  international  character  by 
carrying  international  mail.    Id. 

15.  Rules  for  construction  of  tariff 
laws— In  generals— Words  in  the  tariff 
act  must  be  given  the  meaning  they 
had  at  the  time  of  the  law*s  enactment.* 
Auffmordt  &  Co.  v.  U.  S.,  7  Ct  Cust. 
,    App.  56. 

In  determining  the  value  of  each 
constituent  of  an  article  only  those  ex- 
penses incurred  in  producing  the  con- 
stituent, and  not   those   assignable   to 


Sec. 
5308. 


5309. 


5310. 
5311. 
5326. 


Admission,  withofut  payment  of 
duty,  under  bond  for  exporta- 
tion. 

Importation  in  bond  of  materials 
for  construction  of  vessels  and 
of  materials  for  building  their 
machinery,  and  articles  for  out- 
fit and  equipment;    use  free  of 

duty. 

Withdrawal  from  bond,  of  arti- 
cles for  repair  of  vessels. 

Discount  on  duties  on  goods  im- 
ported in  United  States  vessels. 

Reciprocity  with  Canada. 


§  1,  as  amended,  Act  April  27, 
1916,  c.  463,  §§  500-502,  600.) 
schedules  ^d  free  list. 

the  article,  can  be  considered.  U.  S. 
V.  Fondeville  &  Von  Iderstine,  7  Ct. 
Cust.  App.  135. 

Where  the  language  of  a  statute  is 
plain  and  unambiguous  it  must  be  fol- 
lowed.' U.  S.  V.  Hensel,  Bruckmann  & 
Lorbacher,  7  Ct.  Cust.  Apjp.  301. 

The  Tariff  Act  classifies  merchan- 
dise according  to  the  method  of  its 
production  as  well  as  according  to  the 
nature  of  the  product.    Id. 

16.  —   Commercial     or    technical 

sense.^-Comn>ercial  designation  is  a 
matter  of  fact,  not  within  the  judicial 
knowledge,  and  the  collector's  finding 
is  presumptively  correct.  The  inter- 
pretation of  words  of  common  speech, 
however,  seems  to  be  a  matter  of  law 
and  within  the  judicial  knowledge. 
American  Bead  Co.  v.  U.  S.,  7  Ct. 
Cust.  App.  18. 

The  caprice  of  fashion  or  the  advan- 
tages of  trade  may  vary  commercial 
designations,  while  common  acceptance 
may  remain  the  same.    Id. 

An  established  administrative  prac- 
tice cannot  overcome  full  proof  of  a 
commercial  designation,  for,  if  so,  it 
would  lie  in  the  power  of  the  admin- 
istrative to  defeat  the  legislative,  since 
tariff  acts  are  held  to  be  enacted  in 
the  sense  of  the  commercial  meanings 
of  their  terms.  Straus  &  Co.  t.  U.  S., 
7  Ct.  Cust.  App.  414. 

17.  —^  Long-continued  practice.— 
The  language  of  successive '  tariff  acts 
sliows  that  Congress  has  regarded 
beads  and  articles  made  of  beads  as 
separate  tariff  entities  from  jewelry. 
American  Bead  Co.  v.  U.  S.,  7  Ct.  Cust. 
App.  18. 

An   administrative   practice   contrary 
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to  a  rule  of  law  established  by  judicial 
decision  would  not  justify  the  court  in 
departing  from  the  rule  of  law.  AufE- 
mordt  &  Co.  et  al.  v.  U.  S.,  7  Ct  Gust. 
App.  56. 

18.  —^  General  and  speclflo  enum- 
eration.—The  rule  that  an  eo  nomine 
designation  prevails  over  a  general  de- 
scription must  give  way  to  an  express- 
ed intention  of  Congress  to  the  con- 
trary. Rosenberg  &  Co.  v.  U.  S.,  7 
Ct.  Cust.  App.  213. 

The  rule  of  eo  nomine  application  is 
but  a  rule  of  construction  designed  to 
aid  in  ascertaining  the  legislative  in- 
tent, and,  while  of  high  importance,  is 
never  controlling  when  it  clearly  ap- 
pears that  Congress  intended  a  par- 
ticular article  to  be  otherwise  classi- 
fiable. U.  S.  y.  Ducommun  Hardware 
Co.,  7  Ct.  Cust.  App.  353. 

The  power  of  Congress  to  select  and 
legislate  exclusively  for  a  group  of  ar- 
ticles and  rate  them  for  a  particular 
duty  is  unquestioned;  and  when  that 
purpose  is  clearly  evidenced  by  all 
pertinent  parts  of  the  law,  it  becomes 
the  duty  of  the  courts  to  give  effect 
to  that  intent  even  in  case%  where  oth- 
er competing  provisions  may  be  more 
specific  in  termti.  U.  S.  v.  Park  &  TU- 
ford,  7  Ct  Cust.  App.  422. 

The  existence  of  the  eo  nomine  rule 
implies  that  there  is  sometimes  rea- 
sonable ground  to  claim  that  merchan- 
dise is  embraced  in  the  language  of 
more  than  one  paragraph,  and  its  effect 
is  to  classify  such  merchandise  under 
the  one  which  more  precisely  describes 
it.  The  question  considered  is  not 
whether  one  overlaps  the  other  or 
whether  one  is  a  genus  and  the  other 
a  species,  although  incidentally  either 
of  these  questions  may  arise;  but  the 
controlling  factor  is  always  whether 
the  language  of  the  one  more  accurate- 
ly describes  the  merchandise  than  that 
of  the  other,  and  when  so  found,  un- 
less something  appears  which  Indicates 
that  it  was  the  intention  of  Congress 
that  the  uKrchandise  should  be  classi- 
fied without  regard  to  the  eo  nomine 
rule,  it  is  applied.     Levi,   Sondheimer 

6  Co.  V.  tJ.  S.,  7  Ct.  Cust.  App.  447. 

22.  —  Construction  In  favor  of 
importer.— When  there  is  a  doubt  as  to 
the  construction  of  the  law,  the  doubt 
should  be  resolved  in  favor  of  the  im- 
porter.   U.  S.  V.  Britt,  Loeffler  &  Weil, 

7  Ct.  Cust.  App.  63;  U.  S.  v.  Gavin  & 
Co.,  7  Ct.  Cust  App.  292;  U.  S.  v.  Du- 
commun Hardware  Co.,  7  Ct.  Cust. 
App.  353. 

All  other  things  being  equal,  the  im- 
porter is  entitled  to  the  benefit  of  the 
doubt.  Illfelder  &  Co.  v.  U.  S.,  7  Ct. 
Cust.  App.   53. 

23.  —^  Use  of  article.— Classifica- 
tion by  use  will  prevail  over  an  eo 
nomine  designation,  if  it  appears  that 
Congress  so  intended.  Roller  &  Gal- 
let  V.  U.  S.,  7  Ct.  Cust.  App.  89. 

(1134) 


31. "Not  otherwise  provided  for 

or  "not  specially  provided  for."-The 
presence  of  the  n.  s.  p.  f.  clause  in  each 
of  two  competing  paragraphs  leaves 
their  relative  applicability  the  same  as 
if  these  words  had  not  been  employed. 
U.  S.  y.  McKesson  &  Robbins,  7  Ct 
Cust.  App.  13. 

The  presence  of  n.  a.  p.  f.  in  a  para- 
graph advises  customs  authorities  that 
merchandise  otherwise  within  it  may 
be  classified  under  some  other  para- 
graph, and  if  the  other  paragraph  con- 
tains an  eo  nomine  provision,  and  the 
paragraph  in  which  n.  s.  p.  f .  is  found  is 
general,  and  not  eo  nomine,  the  former 
controls.  An  eo  nomine  provision  is 
not  necessarily  shorn  of  its  controlling 
force  because  coupled  With  n.  s.  p.  f. 
Where  one  of  two  competing  para- 
graphs contains  n.  s.  p.  f.,  and  the  oth- 
er does  not,  the  description  in  each  be- 
ing in  other  respects  equally  specific, 
the  presence  in  the  one  and  the  absence 
from  the  other  of  such  provision  deter- 
mines the  classification  of  merchandise 
equally  within  either  paragraph. 
Bischoff  &  Co.  V.  U.  S.,  7  Ct  Cast. 
App.  138. 

35.  ^—  Separation  of  article  into 
parts^-It  is  well  settled  that  goods 
claimed  and  invoiced  as  entireties  may, 
for  dutiable  purposes,  be  segregated, 
and  the  different  parts  rated  for  daty 
under  separate  provisions  of  the  law 
applicable  to  such  parts.  U.  S.  v. 
Borgfeldt  &  Co.,  7  Ct  Cust.  App.  367. 

In  re-enacting  in  substantially  the 
same  words  the  provision  for  lead  pen- 
cils in  successive  tariff  acts,  Congress 
sanctioned  the  administrative  and  judi- 
cial construction  which'  rated  them 
and  their  holders  separately  for  duti- 
able purposes.    Id. 

36.  — -  Presumptions.  —  Congress, 
when  it  passed  Ihe  Tariff  Act  of  1913, 
must  be  presumed  to  have  known  that 
immortelles  had  been  administratively 
and  judicially  classified  otherwise  than 
as  artificial  and  ornamental  flowers, 
and  could  have  written  the  paragraph 
to  include  them  had  it  so  desired. 
Bayersdorfer  &  Co.  v.  U.  S.,  7  Ct 
Cust  App.  G6. 

Presumptively,  commercial  and  com- 
mon usage  are  the  same.  American 
Bead  Co.  v.  U.  S.,  7  Ct  Cust  App. 
161. 

37.  —  EvIdenoOd^He  who  contends 
that  a  term  used  in  a  tariff  act  has  a 
commercial  meaning,  which  is  different 
from  its  common  meaning,  assumes  the 
burden  of  maintaining  his  contention 
by  a  fair  balance  of  the  evidence. 
9trau8  &  Co.  v.  U.  S.,  7  Ct  Cuat  App. 
414. 

38.  — -  Questions  for  Juryd^Wheth* 

er  or  not  a  fabric  is  veiling  is  a  mat- 
ter of  commercial  designation,   and  a 
question  of  fact    Auffmordt  &  Co.  v. 
U.  S.,  7  Ot  Cust  App.  56. 
Either  party  may  establish,  if  he  can 
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by  proper  proof,  what  he  conceives  to 
be  the  commercial  meanisg  of  a  tariff 
term,  even  though  it  may  differ  from 
the  commercial  meaning  which  has  been 
judicially  attached  ther^o  in  another 
case  litigated  by  a  different  Importer. 
A  commercial  meaning  established  in 


one  case  will  not  be  conclusively  pre- 
sumed to  exist  in  another  case  where 
the  parties  are  not  the  same.  Straus 
&  Co.  V.  U.  S.,  7  Ct.  Gust.  App.  414. 

Cited  without  definite  application, 
U.  S.  ▼.  One  Blue  TaffeU  Evening  Coat 
(D.  O.)  241  F.  926. 


DUTIABLE  LIST 

SCHEDULE  A.— CHEMICALS,  OILS,  AND  PAINTS 

5.  Alkalies,  alkaloids,  and  all  chemical  compounds,  etc. 


Chemical  compound  or  saltd— Anti- 
mony sulphide  is  not  a  salt  or  com- 
pound of  antimony  oxide,  and  cannot  be 
dutiable  under  paragraph  144,  Tariff 
Act  of  1913;  not  being  more  specifical- 


ly provided  for  elsewhere,  it  is  relegat- 
ed to  the  residuary  provision  for  chem- 
ical salts  and  compounds  in  paragraph 
5.  U.  S.  V.  Innis,  Speiden  &  Co.,  7  Ct 
Cust.  App.  3. 


13.  Caffein,  $1  per  poxind ;   compounds  of  caffein,  etc. 


Tea  sweepingSd— Tea  sweepings,  when 
mixed  with  lime  and  asafetida  to  make 
them  unfit  for  beverage  use  imported, 
for  making  caffeine,  have  not  ceased  to 
be  tea  sweepings.  The  mixture  is  not 
classifiable  as  a  drug  under  either 
paragraph  27  or  477;  as  waste  not  spe- 
cially provided  for,  under  paragraph 
384;  or  as  a  nonenumerated  article  un- 
der paragraph  385.  Whether  or  not 
the  merchandise  may  be  considered  as 
segregable  mixed  goods  is  not  decided; 
but,  in  the  absence  of  any  such  claim 
or  evidence  by  which  segregation  might 
be  made,  its  classification  as  tea 
sweepings  under  paragraph  13  is  af- 

• 

17.  Chemical  and   medicinal 

Medicinal  compounds^— The  fact  that 
preparations  designed  to  cure  or  allevi- 
ate, or  to  palliate  or  prevent,  a  disease 
of  the  human  body,  also  afford  nourish- 
ment to  the  patient,  does  not  necessa- 
rily exclude  them  from  the  classification 
of  medicii)al  compounds  or  articles  sim- 
ilar thereto.  Britt,  Loeffler  &  Weil  v. 
U.  S.,  7  Ct.  Cust.  App.  118. 

Packages  of  less  than  2^  pounds  of 
Loefiund's  malt  soup  stock,  a  prepara- 
tion of  57  per  cent,  maltose  and  12 
per  cent,  dextrin,  with  a  certain  per- 
centage of  potassium  carbonate,  de- 
signed to  be  given,  in  combination  with 
milk,  wheat  flour,  and  water  to  maran- 
tic infants  for  their  nourishment,  and 
to  counteract  their  intestinal  /acid  in- 
toxication, are  dutiable  under  this  par- 

20-23.  (Repealed.) 

12.  Thloindigo^— Colors  known  as 
thioindigo,  which  are  shown  to  be  de- 
rived from  napthalene,  a  coal-trfr  prod- 
uct, and  not  from  indigo  are  dutiable 
as  coal-tar  dyes  or  colors  under  para- 
graph 20.  The  fact  that  indigo  may 
be  derived  from  napthalene,  and  the 
fact  that  colors  chemically  and  prac- 


firmed.  Schaefer  Alkaloid  Works  t. 
U.  S.,  7  Ct.  Cust.  App.  128. 

The  presumption  of  correctness  at- 
taching to  the  collector's  classification 
of  denatured  tea  sweepings  (a  mixture 
of  tea  sweepings,  lime,  and  asafetida) 
as  an  entirety  (tea  sweepings)  under 
this  paragraph  is  not  overcome  by  a 
claim  that  the  lime  content  is  duti- 
able separately,  unless  it  be  shown 
that  the  lime  and  tea  sweepings  have 
each  maintained  their  identity  in  the 
mixture,  and  unless  it  be  shown  how 
much  is  tea  sweepings  and  how  much 
is  lime.  U.  S.  v.  Monsanto  Chemical 
Co.,  7  Ct  Cust.  App.  340. 

compounds,  combinations,  etc. 

agraph,  as  being  similar  to  medicinal 
compounds,  and  not  under  paragraph 
385  as  a  nonenumerated  manufacture. 
Loeflund's  food  maltose,  a  preparation 
60  per  cent,  dextrin  and  40  per  cent, 
maltose,  designed  to  be  given  to  pa- 
tients in  enfeebled  states,  the  result  of 
malnutrition,  is  subject  to  the  same 
classification.    Id. 

The  addition,  in  the  tariff  acts  of  1909 
and  1913  to  the  provision  for  medicinal 
preparations  already  existing  in  for- 
mer acts,  of  a  provision  for  similar 
substances  shows  that  Congress  intend- 
ed to  include  within  this  paragraph  cer- 
tain other  articles  which  are  not  strict- 
ly and  exclusively  medicinal,  but  which 
nevertheless  possess  some  therapeutic 
value.    Id. 


tically  similar  to  or  identical  with  the 
ones  at  bar  may  be  derived  from  in- 
digo, will  not  suflSce  to  make  the  ones 
at  bar  classifiable  as  "dyes  obtained 
from  indigo,"  under  paragraph  514.  U. 
S.  V.  Hensel,  Bruckmann  &  Lorbacher, 
7  Ct.  Cust.  App.  391. 


27.  Drugs,  such  as  barks,  beans,  berries,  etc. 

>/2-  Iff  generaid^The  language  in  sue-  and  477,  Tariff  Act  of  1913,  shows  that 
cessive  prior  tariff  acts  of  the  provi-  Congress  gradually  narrowed  their 
sions  corresponding  to  paragraphs  27       scope  until,  they  include,  those  articles 
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only  which  are  dmgs  within  the  limita- 
tions  set  by  the  paragraphs.  U.  S. 
V.  Maine  Cent.  B.  Co.,  7  Ct  Cust.  App. 
114. 

18.  Spruce  guniH— Sprnce  gum  held  not 

dutiable  as  a  drug.    See  paragraph  385. 

There  being  no  evidence  in  the  rec- 


ord that  spruce  gum  is  a  drug,  it  can- 
not be  classified  under  either  paragraph 
27  or  477.  U.  S.  v.  Eastern  Drug  Co., 
7  Ct.  Cust.  App.  210. 

Tea  sweepiAgs^Tea  sweepings  mixed 
with  lime  and  asafetida  held  not  du- 
tiable as  a  drug.    See  paragraph  13. 


48.  Perfumery,  including  calogne  and  other  toilet  waters,  etc. 

Powdered  talc^-Powdered  talc,  to 
which  a  small  quantity  of  boric  acid 
has  been  added,  the  use  and  purpose 


of  which  are  as  a  toilet  preparation  for 
application  to  the  skin,  is  dutiable  ac- 


cording to  that  use  under  this  para- 
graph, and  not  as  ground  talc  under 
paragraph  69.  Roger  &  Gallet  v.  U. 
S.,  7  Ct  Cust  App.  89. 


63.  Enamel  paints,  and  all  paints,  colors,  pigments,  etc. 


1.  Artists'  color8.^Merchandi8e  con- 
sisting of  small  boxes  containing  water 
colors  of  good  quality  and  articles  in- 
cidental to  their  use,  designed,  adapt- 
ed, and  used  for  elementary  instruction 
in  art,  and  used  to  some  extent  also 

69.  Talcum,  ground  talc,  etc. 

Ground  or  powdered  taJc^Powdered 
talc,  to  which  boric  acid  has  been  add- 


by  artists,  is  not  dutiable  as  toys  un- 
der paragraph  342,  but  as  artists* 
paints  or  colors  under  paragraph  63. 
nifelder  &  Co.  v.  U.  a.  7  Ct  Cust 
App.  53. 


ed,  held  not  dutiable 
See  paragraph  48. 


as  ground  talc. 


SCHEDULE  B.— EARTHS,  EARTHENWARE,  AND  GLASSWARE 

72.  Tiles,  plain  unglazed,  one  color,  etc. 


Semlvftrifled^The  fact  that  the 
Board  of  United  States  General  Ap- 
praisers had  decided  the  expression 
''semivitrified/'  as  applied  to  tiles,  Tar- 
iff Act  of  1897,  to  be  "indefinite,  mean- 
ingless, and  incapable  of  a  uniform  un- 
derstanding*' does  not  justify  a  con- 
clusion that,  by  repeating  the  expres- 
sion in  the  Tariff  Acts  of  1909  and 
1913,  Congress  deliberately  continued 
to  use  the  term  as  one  which  was 
**indefinite,  meaningless,  and  incapable 
of  a  uniform  understanding.'*  This  ac- 
tion by  Congress  should  be  taken  to 
mean  that,  notwithstanding  the  board's 
decision,  the  term  in  question  aptly  ap- 
plied, at  the  time  of  the  later  enact- 
ments at  least,  to  certain  kinds  of  tiles 


which  were  known  to  the  trade  of  this 
country.  The  court  should  not  impute 
to  Congress  the  deliberate  use  of  terms 
known  and  designed  by  it  to  be  "indef- 
inite, meaningless,  and  incapable  of  a 
uniform  understanding.'*  U.  S.  v.  Yan- 
degrift  &  Co.,  7  Ct  Cust.  App.  77. 
A  preponderance  of  the  evidence  es- 
tablishes that  the  term  "semivitrificd," 
as  applied  to  tiles,  had  a  well-known 
i^eaning  in  the  trade  at  the  time  of  the 
enactment  of  the  Tariff  Act  of  1913 
'  (which  meaning,  after  all,  was  simply 
the  ordinary  or  dictionary  meaning  of 
the  word  itself),  and  that  the  merchan- 
dise at  bar  aptly  responds  to  it  Ac- 
cordingly, it  is  dutiable  eo  nomine  un- 
der paragraph  72.    Id. 


79.  Earthenware  and  crockery  ware,  etc. 


Ornamented  or  deoorated  earthen- 
ware.—Earthenware  molded  in  imitation 
of  cameos  is  dutiable  as  "earthenware 
♦  ♦  ♦  ornamented  or  decorated  in 
any  manner,  and  manufactures  in  chief 

82.  Gas  retorts,  10  per  centum 

Carbon  ^Flaming  arc-lamp  carbons 
in  chief  value  of  lampblack  or  retort 
carbon,  with  or  without  a  core  impreg- 
nated with  chemical  salts,  are  dutiable 
under  this  paragrapl^,  as  comi>osed 
chiefly  of  lampblack  or  retort  carbon, 
at  40  cents  per  hundred  feet,  and  not 
as  carbons  for  flaming  arc  lamps  not 
specially  provided  for,  at  30  per  cent, 
ad  valorem.  Ilirschberg  v.  U.  S.,  7  Ct 
Cust.  App.  40. 
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value  of  such  ware  not  specially  pro- 
vided for,"  and  not  as  "imitation  pre- 
<*lous  stones"  (paragraph  357).  Wedg- 
wood V.  U.  S.,  7  Ct  Cust  App.  434. 


ad  valorem ;  lava  tips,  etc. 

The  addition  in  the  Tariff  Act  of  1913 
of  the  words  "carbons  for  flaming  arc 
lamps,  not  specially  provided  for,"  to 
the  provisions  of  the  act  of  1909  for 
carbons  entirely  of  petroleum  coke  and 
carbons  chiefly  of  lampblack  or  retort 
carbon,  does  not  cover  all  carbons  for 
flaming  arc  lamps,  but  only  such  of 
them  as  are  not  made  chiefly  of  lamp- 
black or  retort  carbon  or  entirely  of 
petroleum  coke.    Id. 
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84.  Glass  bottles,  decanters,  etc 

2.  BtowB  flasswarirf— Plain  stemmed  foot,  and  the  remoTal  of  the  boaa-ahaiH 
glassware,  with  blown  bowl  and  molded  ed  top  blown  on  the,  bowl  is  necessary 
steip  and  foot,  the  stem  and  foot  being '    to   the  completion  of  the  article,   tha 


chief  ralae,  like  that  in  United  States 
T.  Gredelue,  5  Ct.  Cast.  App.  2dS,  T. 
D.  34476,  is  dutiable  as  a  manufacture 
of  glass  under  paragraph  100  or  96, 
Tariff  AcU  of  1909  and  1913,  and  not 
as  being  in  chief  value  of  blown  glass 
under  paragraph  98  or  84.  U.  S.  ▼. 
Fonderille  &,  Von  Iderstine,  7  Ct  Cast 
App.  135. 

When  an  article  is  made  of  blown 
glass  and  molded  glsss,  the  one  of  chief 
value  is  the  one  which  had  the  greatest 
value  at  the  time  it  became  blown  glass 
or  molded  glass.    Id. 

When  an  article  is  made  of  blown 
glass  bowl  and  molded  glass  stem  and 


cost  of  such  removal,  having  been  in- 
carred  after  the  bowl  had  become  blown 
glass,  is  not  a  part  of  the  value  of  the 
blown  glass,  bat  of  the  article.    Id. 

9>/2.  Glass  artloles  oalored  and  saad- 
Masted^—Glass  signs  made  of  cylinder 
glass,  sand-blasted  and  colored,  their 
eilges  ground,  bearing  the  word  **Bx- 
it**  stenciled  by  sand-blasting  or  etched 
with  acid,  ready  for  ase,  are  too  fftr 
advanced  or  processed  to  be  dutiable  as 
glsss  under  paragraphs  85  and  .90. 
They  are  dutiable  as  glass  articles, 
colored  and  sand-Masted,  under  this 
paragraph.  U.  S.  v.  Bache  &  Co.,  7  Ct 
Cust  App.  445. 


85.  Unpolished,  cylinder,  crown  and  common  window  glass,  etc. 

Glass  signsw— Glass  signs  made  of 
cylinder  glass  held  not  dutiable  as 
glass.    See  paragraph  84. 

86.  Cylinder  and  crown  glass,  polished,  etc. 

Wind  sblelds^Wind  shields  held  not 
dutiable  as  polished  cylinder  glass.  See 
paragraph  95. 

90.  Cast  polished  plate  glass,  silvered  or  unsilvered,  etc 

Cylinder      glass       polished.  —  Wind  Glass    sign8.^^Iass   signs   made   of 

shields   held  not  dutiable   as   polished       cylinder    glass    held    not    dutiable    as 
cylinder  glass.     See  paragraph  95.  glass.    See  paragraph  84. 

93.  Opera  and  field  glasses,  optical  instruments,  etc. 

classification  to  the  broader  enumera- 


Optleai  Instrvments^If  a  projec- 
tion lens  mounted  in  its  frame  and 
ready  for  use  be  regarded  as  an  op- 
tical  instrument,  its  frame  and  mount- 
ings are  none  the  less  the  frame  and 
mountings  of  a  projection  lens;  and, 
as  '^frames  and  mountings**  for  pro- 
jection lenses  are  specifically  provided 
for  in  paragraph  94,  that  provision 
must  be  preferred  for  the  purposes  of 


tion,  "optical  instruments  and  frames 
and  mountings  for  the  same"  contained 
in  paragraph  93.  U.  S.  v.  American 
Exp.  Co.,  7  Ct  Cast  App.  169. 

Pathesoope  frames  and  mountings^— 

Pathescope  frames  and  mountings  held 
not  dutiable  as  optical  instrtunents  and 
frames  and  mountings  for  the  same. 
See  paragraph  94. 


94.  Surveying   instruments,   telescopes,   etc. 

for  use,  be  regarded  as  an  optical  in- 


Pathescope  frames  and  mountings^ 

A  metal  structure,  designed  to  serve 
as  a  support  for  the  motive  machinery, 
film  reels,  lamp  house,  and  projection 
lenses  of  a  moving  picture  machine 
known  as  a  "pathescope,"  is  not  du- 
tiable under  paragraph  93  ("optical  in- 
struments and  frames  and  mountings 
for  the  same"),  but  under  .paragraph 
94  ("projection  lenses,  and  frames  and 
mountings  for  the  same").  XJ.  S.  v. 
American  Exp.  Co.,  7  Ct.  Ciist.  App. 
169. 

Optical  instruroents^If  a  projection 
lens,  mounted  in  its  frame  and  ready 
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strument,  its  frame  and  mountings  are 
none  the  less  the  frame  and  mountings 
of  a  projection  lens;  and,  as  "frames 
and  mountings"  for  projection  lenses 
are  specifically  provided  for  in  para- 
graph 94,  that  provision  must  be  pre- 
ferred for  the  purposes  of  classification 
to  the  broader  enumeration,  "optical 
instruments  and  frames  and  mountings 
for  the  same,"  contained  in  paragraph 
93.  U.  S.  V.  American  Exp.  Co.,  7  Ct 
Cast  App.  169. 
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95.  Stained  or  painted  glass  windows,  etc. 


Manufactures  of  glass.— Glassware 
of  blown  glass  and  molded  glass  held 
not  dutiable  as  manufacture  of  glass. 
See  paragraph  84. 

Penholder  racks  or  stands  in  chief 
value  of  glass,  with  gold  or  silver  plat- 
ed metal  rims,  are  dutiable  as  manu- 
factures of  glass,  under  paragraph  95, 
find  not  as  gold  or  silver  plated  metal 
articles,  under  paragraph  167.  Gross 
Co.  V.  U.  S.,  7  Ct.  Gust.  App.  43. 

Polished  cylinder  glass  sheets  which 
have  been  so  far  advanced  or  processed 
as  to  lose  the  character  of  polished  cyl- 
inder glass  under  paragraph  86,  Tar- 
iff Act  of  1913,  have  concurrently  lost 
the  right  of  classification  under  that 
and  paragraph  90,  and  may  be  classi- 
fied under  paragraph  95  as  "all  glass 
or  manufactures  of  glass,  ♦  ♦  ♦  not 
specially  provided  for,"  whether  or  not 
they  have  been  so  far  advanced  or  pro- 
cessed as  to  constitute  "manufactures.*' 

98.  Marble,  breccia,  onyx,  etc. 

Manufactures  of  marble^— A  marble 
font  and  marble  seats,  the  work  of  a 
sculptor  and  incidentally  embellished  by 
hiiy    with    artistic    carvings,    are    not 


U.  S.  y.  Schrenk  &  Co.,  7  Ct  Cast. 
App.  451. 

Merchandia^  consisting  of  two  poUsh- 
ed  cylinder  glass  sheets  glued  together, 
with  a  rim  of  adhesive  substance  to 
keep  dampness  from  between  the 
sheets,  designed  for  use  as  material  for 
automobile  wind  shields,  is  too  far  proc- 
essed or  advanced  for  classification  as 
polished  cylinder)  glass  under  para- 
graphs 86  and  90.  It  is  dutiable  u 
"all  glass  or  manufactures  of  glass 
*  *  *  or  of  which  glass  is  the  com- 
ponent material  of  chief  value  not  spe- 
cially provided  for"  under  paragraph 
95.     Id. 

Mirrors.— Small  mirrors  suitable  for 
use  in  fitting  out  vanity  cases  are  not 
dutiable  as  parts  of  vanity  cases  under 
paragraph  356,  but  as  mirrors  under 
paragraph  95.  Rumpp  &  Sons  v.  U.  S., 
7  Gt.  Gust.  App.  20a 


sculpture  or  works  of  art  under  par- 
agraph 376,  but  manufactures  of  mar- 
ble under  paragraph  98.  U.  S.  v.  Oli- 
•votti  &  Co.,  7  Gt.  Gust  App.  46. 


SCHEDULE  C.— METALS  AND  MANUFACTURES  OF 

102.  Chrome  or  chromium,  metal  ferrochrome,  etc 

Ferrosilicon^— Taut  iron,  being  iron 
in  the  form  of  pigs,  held  not  dutiable  as 
ferrosilicon.    See  paragraph  518. 

104.  Beams,  girders,  joists,  angles,  channels,  etc. 

Struotural    shapes^It   was   not   the      containing  nickel  alloy.    Kuyper  &  Go. 
legislative  purpose  to  include  in  para-      y.  U.  S.,  7  Ct.  Gust.  App.  212. 
graph   104   structural   shapes   of  steel 

110.  Steel  bars,  and  tapered  or  beveled  bars,  mill  shafting,  etc. 

Pressed  or  stamped  shapes.— Struc-  under  paragraph  110,  and  not  as  struc- 
tural shapes  of  nickel-alloyed  steel  are  tural  shapes  of  steel  under  paragniph 
dutiable  as  pressed  shapes  composed  of  104.  Kuyper  &  Go.  y.  U.  S.,  7  Ct 
steel  and  containing  nickel  as  an  alloy  Gust.  App.  212. 


114.  Round  iron  or  steel  wire; 

11/2-  Base-metal  safety  pins  and  hair 
pins  coated  with  lacquerd— Base-metal 
safety  pins  and  hair  pins  coated  with 
lacquer  held  not  dutiable  as  manufac- 
tures of  wire.    See  paragraph  158. 

101/2.  All  other  wire  not  specially 
provided  for.^Wire  of  platinum  and  irid- 
ium is  not  admissible  free  of  duty  un- 
der paragraph  517,  Tariff  Act  of  1913. 
It  is  an  artificial  combination,  while 
the  call  of  the  paragraph  is  for  native 
combinations  only.  Bosch  Magneto  Co. 
V.  U.  S.,  7  Gt.  Gust.  App.  50. 

Platinum  in .  wire  is  not  the  same 
thing  as  platinum   wire.     Platinum  in 


wire  composed  of  iron,  steel,  etc. 

wire  is  a  metal  in  a  certain  form,  and 
can  contain  no  substantial  quantity  of 
any  other  metal.  Platinum  wire  is  an 
article,  and  the  record  shows  that  it 
usually  contains  a  substantial  quantity 
of  iridium.  Platinum  in  wire  describes 
a  material — platinum.    Id. 

Wire,  80  per  cent,  platinum  and  20 
per  cent,  iridium,  is  not  admissible  free 
of  duty  under  paragraph  578  as  **plat- 
inum  ♦  ♦  ♦  in  wire,"  notwithstand- 
ing its  commercial  designation  as  plat- 
inum wire.  It  is  dutiable  under  par- 
agraph 114  as  "all  other  wire  not  spe- 
cially provided   for."    Id, 


123.  Nuts  or  nut  blanks,  and  washers,  etc. 

Bolts  and  nuts  for  pruning  shears—     not  dutiable  as  bolts  and  nuta. 
Bolts  and  nuts  for  pruning  shears  held      paragraph  391. 

(1138) 


See 


Ch.  A)  DUTIES  UPON  IMPORTS  §  5291 

128.  Pen  knives,  pocket  knives,  clasp  knives,  etc. 

Scissors    and    shears.— Sheep    shears  under  paragraph  167.     XT.  S.  ▼.  Witte 

held  not  dutiable  as  shears.    See  para-  Cutlery  Co.,  7  Ot.  Oust  App.  ISl. 

graph  391.  Parts  of  knives,  etc^The  proviso  to 

Shears  for  pruning  vineyards  and  or-  paragraph  128  ("that  blades,  handles,  or 

chards  held  not  dutiable  as  shears.   See  other   parts   of   any   of   the   foregoing 

paragraph  391.  knives,  razors,  or  erasers  shall  be  du- 

Gongress  intended  that  those  shears  tiable  at  not  less  than  the  rate  imposed 

v/hich    are    chiefly    used    agriculturally  upon  the  knives,  razors,  and  erasers  of 

should  not  be  dutiable  as  "shears"  un-  which  they  are  parts")  does  not  mean 

der  paragraph  128,  but  admissible  free  that  parts,  to  be  included  in  the  provi- 

under  paragraph  391.    U.  S.  v.  Ducom-  go,  must  be  imported  with  the   other 

mun  Hardware  Co.,  7  Ct  Cust.  App.  parts  of  the  article.     The  expressions 

353.  "foregoing  knives,  razors,  or  erasers" 

Razor  blades.— Razor  blades,  designed  and  "of  which  they  are  parts"  refer  to 

^  become  parts  of  razors,  valued  at  knives,   razors   or   erasers   generically, 

more  than  $1  per  dozen,  are  dutiable  and  not  to  the  particular  ones  which 

at  55  per  cent,  ad  valorem  under  par-  might  be  entered  under  th^  paragraph, 

agraph  128,  and  not  as  metal  articles  U.  S.  v.  Witte  Cutlery  Co.,  7  Ct.  Cust. 

App.  181. 

144.  Antimony,  as  regulus  or  metal,  and  matter  containing,  etc. 

Antimony     sulphide.^— Antimony    snl-  biguous.    It  is  not  apparent  that  they 

^de  held  not  dutiable  as  a  salt  or  are    either  inoperative   or   in   conflict 

compound  of  antimony  oxide.    See  par-  with  other  provisions  indicating  a  con- 

agraph  5.  gressional  intent  at  variance  with  the 

Antimony  oxide,  salts  and  compounds  chosen  phrase,  and  it  cannot  be  said 

of^The  words  "antimony  oxide,  salts  that  Congress  intended  a  comma  after 

and  compounds  of,"  in  paragraph  144,  "antimony."    U.  S.  v.  Innis,  Speiden  & 

Tariff  Act  of  1913,  are  plain  and  nnam-  Co.,  7  Ct.  Cust.  App.  3. 

150.  Tinsel  wire,  lame,  or  lahn,  etc. 

Ribbons,  galloons,  gimps,  braids,  and      and  bands.    Siegman  &  Weil  v.  U.  S., 
bands^This  paragraph  does  not  now      7  Ct.  Cust.  App.  195.    ' 
include  ribbons,  galloons,  gimps,  braids, 

154.  Metallic  mineral  substances  in  a  crude  state,  etc. 

Unwrouglit  metals^— Taut  iron,  being      tiable  as  unwrought  metal.    See  para- 
iron  in  the  form  of  pigs,  held  not  du-       graph  518. 

158.  Pins  with  solid  heads,  without  ornamentation,  etc. 

Metal  coated  with  lacquer^-An  arti-  description  of  paragraph  158  are  coat- 

cle  made  of  metal  and  coated  with  lac-  ed  ,with   lacquer   does   not   take  them 

quer  for  purposes  of  preservation  and  without    the    operation    of    the    words 

appearance    is    "composed    wholly    of"  "composed    wholly    of"    certain   named 

that  metal  within  the  meaning  of  para-  metals   in   that  paragraph,   and    make 

graph  158.    Hague  &  Co.  v.  U.  S.,  7  them  dutiable  as  manufactures  of  wire 

Ct.  Cust.  App.  75.  under  paragraph  114.    Id. 

The  fact  that  pins  answering  to  the 

162.  Zinc-bearing  ores  of  all  kinds,  including  calamine,  etc. 

ZInc-bearIng  ores.— The  fact  that  par-  portations,    nor   does    it    relieve    their 

agraph  162,   Tariff  Act  of  1913,   pro-  importer  from  the  consequences  of  un- 

vides   a    special   method   of   appraising  dervaluation.     National  Zinc  Co.  v.  U. 

zinc  ores,  does  not  relieve  them  from  S.,  7  Ct.  Cust.  App.  145. 
being  entered  upon  invoice  as  other  im- 

165.  All  Steam  engines,  steam  locomotives,  printing  presses,  etc. 

Maohlne  tools. — An  attachment  called  Marine  engine. — A  marine  engine  is 

"Dronsfield      patent     traverse      wheel  not    admissible    free     of    duty    under 

grinder,"  designed  to  fit  on  a  carding  Coipp.  St.  1916,  §  5309,  as  shipbuilding 

machine,  held  not  dutiable  as  machine  materials    or   articles,    but   is   dutiable 

tool.    See  paragraph  167.  under  this  paragraph  as  a  steam  engine. 

Paragraph  165,  though  providing  for  XJ.  S.  v.  Outerbridge  &  Co.,  7  Ct.  Cust. 

machine    tools,    does    not   provide    for  App.  223. 
parts  of  them.     TJ.  S.  v.  Leigh  &  But- 
ler, 7  Ct.  Cust.  App.  22a 
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167.  Articles  and  wares  not  sped 

19.  BraidSd— 'T^ead  and  cotton  clo-do 
braids/'  merchandise  consisting  of  piec- 
es of  lead  molded  upon  a  flax  cord,  the 
whole  being  covered  by  tubular  cotton 
braiding,  lead  being  the  component  ma- 
terial of  chief  value,  are  not  dutiable 
as  being  in  part  of  braids  under  para- 
graph 358,  but  as  being  in  chief  value 
of  lead  under  paragraph  167.  TJ.  S.  v. 
Macy  &  Co.,  7  Ot.  Oust.  App.  S. 

41 1/2-  Foxtail,  .rope,  tombaov  and 
anake  chain.— Foxtail,  rope,  tombac, 
and  snake  chain,  material  for  making 
jewelry,  held  not  dutiable  as  metal  ar- 
ticles.   See  paragraph  356. 

57.  Machines  and  appliances.— A  ma- 
chine used  to  convert  crystalline  into 
amorphous  sugar  for  making  chocolate 
is  not  admissible  free'  of  duty  as  "ma- 
chinery for  use  in  the  manufacture  of 
sugar"  under  paragraph  391,  but  dutia- 
ble as  a  manufacture  of  metal  not  spe- 
cially provided  for  under  paragraph 
167.  It  is  a  machine  for  use  in  the 
manufacture  of  chocolate  rather  than 
sugar.  Whether  or  not  it  would  be  ad- 
missible free  of  duty  if  used  in  this 
country  for  manufacturing  amorphous 
sugar  directly  from  cane  or  beet  juice, 
and  if  amorphous  sugar  were  in  ordi- 
nary use  in  this  country,  is  not  decid- 
ed. Downing  &  Co.  v.  U.  S.,  7  Ot 
Oust.  App.  287. 

Two  centrifugal  machines  and  a  pump 
and  taiik  for  use  in  connection  with 
them  were  imported  for  use  in  the  man- 
ufacture of  sugar,  and  are  being  actu- 
ally so  used.  It  was  shown,  however, 
that  about  00  per  cent,  of  such  ma- 
chines are  used  otherwise.  They  are 
dutiable  under  the  residuary  provision 
for  manufactures  of  metal  (paragraph 
167),  and  not  admissible  free  of  duty  as 
machinery  for  use  in  the  manufacture 
of  sugar  (paragraph  391).  Brown  & 
Co.  v.  U.  S.,  7  Ot  Oust  App.  309. 

58>/4.  Metal  frames.— Metal  frames  in 
which  parabolic  mirrors  are  set  are  du- 
tiable as  metal  articles  or  wares  not 
specially  provided  for  under  paragraph 
199,  Tariff  Act  of  1909.  General  Elec- 
tric Co.  V.  U.  S.,  7  Ot.  Gust  App.  157. 

581/2-  MetaJ  handles.— Metal  handles 
for  small  articles  of  personal  conven- 
ience (such  as  buttonhooks),  pin  and 
needle .  boxes,  button  hooks,  tweezers, 
manicuring  implements,  pin  or  hairpin 
boxes,  and  perfume  or  smelling  salt 
flasks,  are  shown  by  the  testimony  and 
by  their  shape,  size,  and  construction 
not  to  be  articles  designed  to  be  carried 
on  or  about  or  attached  to  the  person. 
They  are  not  dutiable  as  such  under 
paragraph  356,  Tariff  Act  of  1913,  but 
as  articles  or  wares  of  metal  under 
paragraph  167.  Rumpp  &  Sons  v.  U. 
S.,  7  Ct  Cust.  App.  203. 

591/2.  Metal  triangles.- Metal  trian- 
gles held  not  dutiable  as  composed  in 
chief  value  of  iron  or  other  metal.  See 
paragraph  373. 
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ally  provided  for,  etc. 

6914.  Patheecope  frames  and  moaat- 
Ings. — Pathescope  frames  and  mount- 
ings held  not  dutiable  as  artidee  of  met- 
al.    See  paragraph  94. 

69I/2-  Pedometers^-Pedometers  hav- 
ing a  catch  by  which  they  are  attached 
to  the  vest  pocket,  used  principally  by 
practical  people  for  utilitarian  purpos- 
es, are  not  like  the  articles  named  in 
the  third  clause  of  paragraph  356,  Tar- 
iff Act  of  1913.  They  are  not  dutiable 
under  paragraph  356,  but  are  dutiable 
as  metal  articles  not  specially  provided 
for  under  paragraph  167.  U.  S.  v. 
Sussfeld,  Lorsch  &  Co.,  7  Ct  Oust* 
App.  126. 

69%.  Penholder  racks.- Penholder 
racks  or  stands  in  chief  value  of  glass, 
with  gold  or  silver  plated  metal  rims, 
held  not  dutiable  as  gold  or  silver  plat- 
ed metal  articles.    See  paragraph  95. 

7214.  Polloemen's  whistles^Police- 
men's  whistles  of  metal  are  not  du- 
tiable under  paragraph  356,  Tariff  Act 
of  1913,  as  metal*  articles  designed  to 
be  carried  on  or  about  or  attached  to 
the  person,  but  under  paragraph  167, 
as  articles  or  wares  composed  wholly 
or  in  chief  value  of  metaL  Schoverling, 
Daly  &  Gales  et  aL  v.  U.  8.,  7  Ct  Cust 
App.  172. 

721/2.  Powder  boxes  and  vanity  box- 
es^—Powder  boxes  and  vanity  boxes  of 
metal  held  not  dutiable  as  articles  of 
metal.     See  paragraph  356. 

72%.  Railway  oar i^— Railway  car  held 
not  dutiable  as  manufacture  in  chief 
valu«   of  metal.     See   paragraph  176. 

72y8>  Razor  bladesd— Razor  blades 
held  not  dutiable  as  metal  articles.  See 
paragraph  128. 

741/2.  Rosaries.— Rosaries  held  not 
dutiable  as  articles  of  metal.  See  para- 
graph 356. 

Rosaries  in  chief  value  of  silver-plat- 
ed metal,  which  are  not  designed  for 
use  as  jewelry,  which  are  not  intended 
to  be  carried  on  or  about  or  attached 
to  the  person,  or  worn  on  or  as  a  part 
of  the  attire,  and  which  have  only  a 
devotional  use,  are  not  dutiable  under 
the  "jewelry  paragraph"  (356),  tariff 
act  of  1913,  but  are  dutiable  as  articles 
plated  with  silver  under  paragraph  167. 
XJ.  S.  v.  American  Bead  Co.,  7  Ct  Cust 
App.  132. 

771/2.  Shovels^Shovele  chiefly  used 
by  farmers  held  not  dutiable  as  metal 
articles.     See  paragraph  391. 

78.  Silver  hand  bagSi^— Hand  bag  or 
purse  frames  with  a  substantial  por- 
tion of  their  surfaces  plated  with  gold 
or  silver  are  dutiable  under  the  first 
clause  of  paragraph  167,  as  "articles 
or  wares  plated  with  gold  or  eilver"  at 
30  per  cent,  ad  valorem,  and  not  under 
the  last  clause  aa  metal  articles  not 
plated  with  gold  or  silver  at  20  per 
cent,  ad  valorem.  Cross  Co.  y.  U.  S., 
7  Ct  Cust  App.  43. 
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The  last  clause  of  paragraph  lOT, 
taxing  articles  or  wares  of  certain 
metals  when  not  plated  with  gold  or 
silver y  excludes  from  its  operation  not 
only  such  articles  as  are  entirely  plat- 
ed but  also  such  as  have  a  substantial 
portion  of  their  surfaces  plated,  and 
relegates  them  to  the  provision  in  the 
same  paragraph  for  articles  or  wares 
plated  with  gold  or  silver.    Id. 

91 1/2.  Traverse    wheel    grinder^— An 

attachment  called  '^Dronsfieid's  patent 
traverse  wheel  grinder,"  designed  to  fit 
on  a  carding  machine  by  means  of  bear- 
ings provided  for  it  on  the  carding  ma- 
chine and  to  sharpen  the  teeth  of  the 
card  clothing  of  the  carding  machine 
by  the  incidental  use  of  the  power 
which  operates  the  carding  machine,  is 
not  a  ma>chine,  but  a  part  of  one.  It 
is  not  dutiable  as  a  machine  tool  under 
paragraph  165,  but  as  a  manufacture 
of  metal  not  specially  provided  for 
under  paragraph  167.  U.  S.  v.  Leigh 
&  Butler,  7  Gt.  Oust.  App.  228. 


9714.  Wireless   apparatus^— Wireless 

apparatus  for  American  vessels  held 
not  dutiable  as  being  in  chief  value  of 
metal.    See  post,  {  5310. 

97>/2«  Wooden  lead  pencils  with  met- 
al   holders    or    attachments.— Wooden 

lead  pencils  with  metal  holders  are  not 
dutiable  as  entireties.  The  pencils  are 
dutiable  as  such  under  paragraph  378, 
and  the  holders  as  metal  articles  under 
paragraph  167.  U.  S.  v.  Borgfeldt  & 
Co.,  7  Ct.  Gust  App.  367. 

Lead  pencils  composed  in  the  larger 
part  of  wood,  but  having  an  attach- 
ment of  metal,  the  metal  attachment 
constituting  the  chief  value  of  the  ar- 
ticle, are  not  dutiable  under  paragraph 
356  as  "articles  ♦  ♦  ♦  designed  to 
be  worn  on  apparel  or  carried  on  or 
about  or  attached  to  the  person,  such 
as  and  including  buckles,"  etc.  They 
are  dutiable  as  manufactures  of  metal  - 
under  paragraph  167.  U.  S.  y.  Faber, 
7  Ct.  Gust.  App.  406. 


SCHEDULE  D.— WOOD  AND  MANUFACTURES  OF 

169.  Cedar  commercially  known  as  Spanish  cedar,  lignum-vitae, 
etc. 


Japanese  white  oak  lumber^— In  par- 
agraphs 203,  Tariff  Act  of  1909,  and 
169,  Tariff  Act  of  1913,  Congress  levied 
duty  upon  certain  and  all- sawed  forms 
of  specified  woods,  in  which  oak  is  not 
included,  and  all  "cabinet  woods  not 
further  manufactured  than  sawed." 
Manifestly  what  are  "cabinet  woods" 
besides  the  ones  named  is  left  to  com- 
mon understanding  or  proof.  In  view 
of  the  well-known  and  multitudinous 
uses  to  which  oak  is  devoted  we  can- 
not say  as  a  matter  of  common  knowl- 
edge that  all  oak  is  a  cabinet  wood. 
Mitsui  &  Go.  y.  U.  S.,  7  Gt  Gust.  App. 
307. 


The  fact  that  railroad  ties  are  cut 
from  Japanese  white  oak  is  not  suffi- 
cient to  prevent  Japanese  white  oak 
lumber  from  being  cabinet  wood.  The 
evidence  shows  that  the  larger  portion 
of  Japanese  white  oak  lumber  intro- 
duced into  the  commerce  of  this  coun- 
try is  used  as  cabinet  wood;  and,  upon 
the  evidence  in  this  case,  the  decision 
of  the  Board  of  United  States  General 
Appraisers  sustaining  the  collector's 
classification  of  this  sawed  Japanese 
white  oak  as  cabinet  wood  under  para- 
graph 203,  Tariff  Act  of  1909,  or  169, 
Tariff  Act  of  1913,  is  affirmed.  Mitsui 
&  Go.  V.  U.  S.,  7  Gt  Gust  App.  307. 


173.  Chair  cane  or  reeds  wrought  or  manufactured,  etc. 


Reeds  manufactured  from  rattans^— 

Reeds  made  from  rattan,  used,  some- 
times after  being  further  processed  and 
sometimes  without  such  further  treat- 
ment, in  the  manufacture  of  furniture, 
chairs,  baby  carriages,  brooms,  and 
some  other  articles,  are  not  admissible 
free   of  duty   aa   rough  rattan   sticks 


cut  into  lengths  only  under  paragraph 
648,  Tariff  Act  of  1913,  and,  so  far  as 
this  record  shows,  the  collector's  classi- 
fication of  them  under  paragraph  173 
as  chair  canes  manufactured  from  rat- 
tan is  correct  Graser-Rothe  v.  XJ.  8., 
7  Ct.  Gust  App.  142. 


176.  House   or  cabinet   furniture   wholly   or  in   chief   value   of 
wood,  etc. 

of  wood.    U.  S.  V.  Duiuth.  W.  &  P.  Ry. 
Co.,  7  Gt  Gust  App.  234. 

131/2.  Roplngs  of  wood  chip.— Ropings 
made  of  wood  chip  held  not  dutiable  as 
manufactures  of  wood.  See  paragraph 
368. 


21/2-  Bamboo-chip  hats^Unfinished 
bamboo-chip  hat  held  not  dutiable  as 
manufacture  of  wood.  See  paragraph 
335. 

\BV4,  Railway  car.— Railway  car  held 
dutiable  as  manufacture  in  chief  value 
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SCHEDULE  F.— TOBACCO  AND  MANtJFACTUEES  OF 

181.  Wrapper  tobacco,  and  filler  tobacco,  etc. 

Cited    without    definite    application, 

St.  Elmo  Cigar  Co.  v.  U.  S.,  7  Ct.  Oust. 
App.   153. 

182,  The  term  wrapper  tobacco  as  used  in  this  section  means, 

etc. 

Cited    without    definite    application, 

St.  Elmo  Cigar  Co.  v.  U.  S.,  7  Ct  Cuat 
App.  153.  ^ 


SCHEDULE  G.— AGRICULTURAL  PRODUCTS  AND  PROVISIONS 

200.  Vegetables,  if  cut,  sliced  or  otherwise  reduced  in  size,  etc. 

8I/2-  Seaweed^Hoshinora,  or  dried  Nori,  or  dried  seaweed,  though  edible 
seaweed,  though  edible,  held  not  duti-  held  not  dutiable  as  a  vegetable.  See 
able  as  a  vegetable.    See  paragraph  552.       paragraph  552. 

210.  Orchids,  palms,  azalia  indica,  and  cut  flowers,  etc. 


3.  BulbSd— The  enacting  clause  of  this 
paragraph  provides*  for  begonia,  Iris 
Kaempfcrri,  canna,  and  dahlia  bulbs. 
Such  types  of  plant  life  are  not  true 
bulbs.  The  term  "bulbs,'*  as  used  in 
the  proviso,  cannot  be  given  a  meaning 
different  from  that  which  it  has  in 
the  enacting  clause,  and  from  that  it 
follows  that  the  designation  "bulbs," 
as  used  in  the  proviso,  is  broad  enough 
to  cover  plant  growths  which,  though 
not  true  bulbs  botanically  speaking,  are 
nevertheless  either  popularly  or  com- 
mercially known  as  bulbs.  Maltus  & 
Ware  v.  U.  S.,  7  Ct.  Cust.  App.  320. 

4.  —  Mature  mother  flowering 
bulbSw— Orchid  plants,  known  as  Catt- 
leyas,  which  at  the  time  of  importation 
had  already  flowered,  would  never 
flower  again,  and  were  useful  for  no 
commercial  purpose  except  propagating, 
and  which,  although  not  true  bulbs, 
were  known  to  the  trade  as  orchid 
bulbs,  were  entitled  to  free  entry  under 
the  proviso  to  this  paragraph  as  ma- 
ture mother  flowering  bulbs  imported 
exclusively  for  propagating  purposes. 
Maltus  &  Ware  v.  U.  S.,  7  Ct  Cust. 
App.  320. 

A  "mature  mother  flowering  bulb"  is 
a  bulb  which  has  reached  its  full  de- 
velopment and  has  no  function  to  per- 


form save  that  of  throwing  out  other 
bulbs,  which,  under  normal  conditions, 
will  flower  and  in  their  turn  develop 
daughter  bulbs.     Id. 

When  Congress  limited  the  proviso 
of  this  paragraph  to  "bulbs  imported 
exclusively  for  propagating  purposes,*' 
it  had  in  mind  the  use  of  the  bulbs  and 
not  the  business  of  the  importer;  and 
so  the  fact  that  bulbs  fit  only  for 
such  purpose  were  sold,  and  not  used, 
by  the  importer  would  not  prevent  their 
falling  within  the  proviso.     Id. 

41/2.  Cut  flowers.— Wreaths  of  dried 
and  dyed  immortelles,  with  straw 
frames,  the  frames  being  of  minor  val- 
ue are,  by  virtue  of  paragraph  3S6, 
which  provides  that  certain  mixed -ma- 
terial ar,ticles  shall  be  assessed  at  the 
rate  borne  by  the  material  of  chief 
value,  dutiable  at  the  same  rate  as  are 
preserved  cut  flowers  under  paragraph 
210.  Bayersdorfer  &  Co.  v.  U.  S.,  7 
Ct.  Cust.  App.  66. 

Dried  and  dyed  immortelles  are  not 
dutiable  as  unenumerated  articles  un- 
der paragraph  3S5,  or  as  artificial  and 
ornamental  flowers  under  paragraph 
347,  but  are  dutiable  by  similitude  as 
preserved  cut  flowers  under  paragraph 
210.     Id. 


212.  Seeds:    Castor  beans  or  seeds,  15  cents  per  bushel,  etc. 

Star    anise    seed. — Star    anise    seed      oil  as  other  oil  seeds  not  specially  pro- 
held  not  dutiable  as  anise  seed,  or  its      vided  for.    See  paragraph  477. 


217.  Apples,  peaches,  quinces,  etc. 

4.  BerrieSd— Curjrants  which  have 
been,  ground  to  a  pulp  for  use  in  mak- 
ing wine  have  lost  their  identity.  They 
are  not  dutiable  as  **currants"  under 
paragraph  218,  but  as  "fruits,  includ- 
ing   berries,    when    dried,    desiccated, 
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evaporated,  or  prepared  in  any  man- 
ner" under  paragraph  217.  Stone  & 
Co.  V.  U.  S.,  7  Ct  Cust  App.  173. 

l4>/2-  Stuffed  olives.— Stuffed  olives 
held  not  dutiable  as  edible  fruits.  See 
paragraph  218. 
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218.  Figs,  2  cents  per  pound, 

Currants^F-OurraDtB,  gronnd,  held 
not  dutiable  as  currants.  See  para- 
graph 217. 

OlIvM.— OliTea  pitted  and  stuffed  with 
sweet  red  peppers  are  within  the  des- 
ignation "oUves,"  as  that  term  is  com- 
monly and  popularly  used  and  under- 

226.  Nuts  of  all  kinds,  etc. 

Nits  In  general^Decisions  by  the 
Board  of  United  States  General  Ap- 
praisers that  the  expression  "nuts  of 
all  kinds*'  included  inedible  as  well  as 
edible  nuts  have  stood  apparently  un- 
challenged until  legislatiTe  eahction  of 
the  view  may  be  presumed.  This  con- 
struction must  be  given  to  this  expres- 
sion in  paragraph  226.  Sheldon  &  Co. 
V.  U.  S.,  7  Ct.  Gust.  App.  454. 


plums,  prunes,  etc. 

stood.  It  is  not  shown  that  they  are 
without  that  term  commercially.  They 
are  dutiable  as  olives  (paragraph  218), 
and  not  as  edible  fruits  (paragraph 
217)  or  nonenumerated  articles  (para- 
graph 385).  Mawer  Co.  T.  U.  S.,  7 
Gt.  Gust  App.  493. 


The  expression  •'nuts  ♦  ♦  ♦  shell- 
ed or  unshelled"  (paragraph  22ff)  does 
not  include  only  tiiose  nuts  which  are 
capable   of  being   shelled.    Id. 

Betel  nets^-Betel  nuts  are  dutiable 
as  nuts  (paragraph  226)  and  not  as 
crude  drugs  (paragraph  477)  or  non- 
enumerated  articles  (paragraph  385). 
Sheldon  &  Go.  v,  U.  S.,  7  Gt  Gust, 
App.  454. 


SCHEDULE  H.— SPIRITS,  WINES,  AND  OTHER  BEVERAGES 


246.  Malt  extract,  fluid,  etc. 

Malt  extraotd— Congress,  in  usiug 
the  expression  **solid  or  condensed"  us 
applied  to  malt  extract  (paragraph 
246),  must  be  presumed  to  have  known 
that  it  had  been  administratively  and 
judicially  interpreted  under  successive 
prior  tariff  acts  to  mean  solid  only. 
U.  S.  v.  Britt,  Loeffler  &  Weil,  7  Gt 
Gust.  App.  63. 

If  there  is  any  doubt  as  to  whether 
or  not  "solid  or  condensed"  (paragraph 
246),  means  solid  only,  the  doubt  should 


.S  J»» 


be  resolved  in  favor  of  the  importer  by 
holding  that  it  does.    Id. 

To  hold  that  the  expressions  **fluid' 
and  "solid  or  condensed,"  in  paragraph 
246,  describe  malt  extract  in  three 
states  of  density,  would  make  it  im- 
possible to  determine  what  degree  of 
concentration  would  transform  it  from 
the  fluid  to  the  condensed  state.    Id. 

Malt  extract  of  the  consistency  of 
thick  molasses  is  dutiable  as  fluid,  and 
not  condensed,  malt  extract  under  par- 
agraph 246.    Id. 


SCHEDULE  I.— COTTON  MANUFACTURES 

250.  Cotton  thread  and  carded  yarn,  warps,  or  warp  yarn,  etc. 

Cotton  thread  and  carded  yarn  warp      thread  and  carded  yarn  warp  or  warp 
or    warp    yam^^Biachine    embroidery      yam.    See  paragraph  251« 
cottons    held    not    dutiable    as    cotton 

251.  Spool  thread  of  cotton,  crochet,  darning,  etc. 


Embroidery  cottons.— Cotton  yams 
used  in  an  embroidery  machine  to  lock 
the  embroidery  stitch  on  the  back  of 
the  fabric  are  in  fact  used  as  "em- 
broidery cottons."  An  importation  of 
such  yam,  wound  upon  bobbins  so 
that  it  can.be  used  only  for  this  pur- 
pose, is  dutiable  as  "embroidery  cot- 
tons" (paragraph  251),  notwithstand- 
ing that  the  larger  part  of  such  yams 
is  used  for  other  purposes.  Straus  & 
Co,  V.  U.  S.,  7  Gt  Gust.  App.  414. 


The  term  "embroidery  cottons,**  as 
used  in  paragraph  251,  does  not  in- 
clude only  those  used  in  hand  em- 
broidery, nor  is  it  limited  to  a  com- 
modity imported  only  in  skeins.    Id. 

Cotton  yarns  used  in  an  embroidery 
machine  for  executing  the  embroidery 
design  on  the  face  of  the  fabric  are  duti- 
able as  "embroidery  cottons"  (para- 
graph 251),  and  not  as  "cotton  thread 
and  carded  yam,  warps  or  warp  yam? 
(paragraph  250).  Straus  &  Go.  y.  U. 
S.,  7  Gt.  Gust.  App.  415. 


255.  Handkerchiefs  or  mufflers  composed  of*  cotton,  etc. 

Handkerchief 8.^Handkerchiefs,    em-      able  as  handkerchiefs  composed  of  cot- 
broidered  or  scalloped,  held  not  duti-       ton.    See  paragraph  358. 

256.  Clothing  ready-made,  and  articles  of  wearing  apparel,  etc. 

Ralnooats. — Goods  made  by  cementing  menting  with  rubber  a  cotton  and  silk 
with  rubber  a  cotton  cloth  to  a  cotton  doth  to  a  cotton  and  wool  cloth,  the 
and  wool  cloth,  and  goods  made  by  ce-      rubber  in  each  case  being  negligible  in 
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value,  are  composed  in  chief  value  of 
cotton,  wool,  or  silk,  according  to  which 
represents  the  greatest  value  as  yarn, 
plus  its  proportion,  on  the  basis  of 
quantity,  of  the  cost  of  weaving  and 
other  expenses  incurred  in  making  the 
cloth  and  bringing  it  to  the  condition 
it  had  immediately  prior  to  its  combi- 
nation with  the  other  materials  in  or- 
der to  form  the  goods  in  question  (par- 
agraph 386).  For  this  purpose  that 
cloth  which  is  composed  in  chief^  value 

258.  Curtains,  table  covers,  and 
ton  chenille,  etc, 

lacquard  figured  manufactures  of 
ootton^ — Jacquard  figured  cotton  laces 
held  not  dutiable  as  "all  other  Jacquard 
figured  nmnufactures  of  cotton."  See 
paragraph  368.  , 

Jacquard  figured  upholsteiy  goods.— 

Jacquard  figured  fiaz  laces,  chiefly  used 
in  making  lace  curtains,  are  dutiable 
under  paragraph  268  as  Jacquard  fig- 
ured upholstery  goods,  and  not  under 
paragraph  358  as  "laces."  U.  S.  v. 
Snow's  United  States  Sample  Exp.  Co., 
7  Ct.  Gust  App.  312. 


of  one  of  these  fibers  should  not  be  re- 
garded as  made  entirely  of  it.  Field 
&  Co.  V.  U.  S.,  7  Ct.  Cust.  App.  332, 
T.  D.  36876.  Raincoats  made  from 
such  goods  are  dutiable  under  para- 
graph ^56,  266,  or  291,  according  to 
the  material  of  chief  value  as  found  by 
this  rule,  and  not  as  wearing  apparel 
not  specixdly  provided  for  (paragraph 
261).  True  Fit  Waterproof  Co.  v.  U. 
S.,  7  Ct.  Cust  App.  489. 


all  articles  manufactured  of  cot- 

With  the  evidence  in  hopeless  conflict 
as  to  wlfether  or  not  certain  Jacquard 
figured  nets  and  nettings,  made  of  cot- 
ton, and  intended  for  use  in  the  making 
of  window  curtains,  and  chiefly  so  used, 
are  known  commercially  as  upholstery 
goods,  the  board's  classification  of  them 
as  upholstery  goods  under  paragraph 
268,  and  not  as  nets  or  nettings  under 
paragraph  358,  is  affirmed.  U.  S.  v. 
Mills  &  Gibb,  7  Ct  Cust.  App.  388. 


261.  Shirts  and  drawers,  pants,  vests,  union  suits,  etc. 

Wearing   apparel    not   specially   pro-      as  wearing  apparel  not  specially  pro- 
vided for.— Raincoats  held  not  dutiable      vided  for.    See  paragraph  266. 

266.  All  articles  made  from  cotton  cloth,  etc. 


I.  In  general. — Goods  made  by  ce- 
menting with  rubber  a  cotton  cloth  to 
a  cotton  and  wool  cloth,  and  goods 
made  by  cementing  with  rubber  a  cot- 
ton and  silk  cloth  to  a  cotton  and  wool 
cloth,  the  rubber  in  each  case  being 
negligible  in  value,  are  composed  in 
chief  value  of  cotton,  wool,  or  silk,  ac- 
cording to  which  represents  the  great- 
est value  as  yam,  plus  its  proportion, 
on  the  basis  of  quantity,  of  the  cost  of 
weaving  and  other  expenses  incurred  in 
making  the  doth  and  bringing  it  to  the 
condition  it  had  immediately  prior  to 
its  combination  with  the  other  mate- 
rials in  order  to  form  the  goods  in 
question  (paragraph  386,  Tariff  Act  of 


1913).  For  this  purpose  that  doth 
which  18  composed  in  chief  value  of  one 
of  these  fibers  should  not  be  regarded 
as  made  entirely  of  it.  Field  &  Co. 
V.  U.  S.,  7  Ct  Cust  App.  332,  T.  D. 
36876.  Raincoats  made  from  such 
goods  are  dutiable  under  paragraph 
256.  266,  or  291,  Tariff  Act  of  1913. 
according  to  the  material  of  chief  value 
as  found  by  this  rule,  and  not  as  wear- 
ing apparel  not  spedally  provided  for 
(paragraph  261).  True  Fit  Waterproof 
Co.  V.  U.  S.,  7  Ct.  Cust  App.  489. 

301/2.  Stuffed  oblcks  and  duokilngs^ 

Stuffed  chicks  and  ducklings  hdd  not 
dutiable  as  manufactures  of  cotton. 
See  paragraph  347. 


SCHEDULE  J.— FLAX,   HEMP,  AND  JUTE,   AND  MANUFACJTURBS  OF 

282.  Handkerchiefs  composed  of  flax,  hemp,  or  ramie,  etc. 

Handkerchiefs.— Handkerchiefs,     em-      as    handkerchiefs    composed    of    flax, 
broidered  or  scalloped,  held  not  dutiable      See  paragraph  358. 


283.  Plain  woven  fabrics,  etc. 

Woven  fabrics.— Following  a  long  and 
consistent  line  of  decisions  of  the  board 
and  courts,  legislatively  approved,  this 
court  has  held,  and  does  hold,  that  the 
test  of  whether  or  not  a  fabric  is 
"plain  wovei^"  (paragraph  283)  is  the 
appearance  its  weave  presents,  and  not 
the  manner  of  its  weaving.  Stone  & 
Downer  Co.  v.  U.  S.,  7  Ct  Cust.  App. 
365. 
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Card  cloth  in  chief  value  of  flax, 
known  in  the  textile  industry  as  a 
"plain  double  weave,"  woven  double  by 
an  intricate  and  elaborate  method  for 
the  purpose  of  increasing  its  weight 
and  strength,  but  presenting  by  its 
weave  a  plain,  as  distinguished  from  a 
figured  or  twilled,  effect,  is  dutiable  as 
"plain  woven  fabrics"  (paragraph  283), 
and  not  as  "manufactures  of  flax" 
(paragraph  284).    Id. 
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284.  All  woven  articles,  finished  or  unfinished,  etc. 


2.  Flax  !■  generaJw— Card  doth,  plain 
double  woven,  in  chief  yalue  of  flax, 
held  not  dutiable  as  plain  woven  fab- 
rics.   See  paragraph  283. 


31/2.  Jute  pieces  for  patching  oottea 
bao8.*^ute  pieces  for  patching  cotton 
bags  held  not  dutiable  as  a  woven  ar- 
ticle or  manufacture  of  vegetable  fiber. 
See  paragraph  408. 


SCHEDULE  K.— WOOL,  AND  MANUFACTURES  OF 

« 

288.  Cloths,  knit  fabrics,  felts  not  woven,  etc. 


ii.  Manufactures  of  wool  in  general. 

— Cloth  invoiced  as  **sateen"  or  "stand- 
ard," with  a  warp  yam  of  wool  and  a 
weft  yam  of  mohair  and  wool,  the  wool 
in  the  two  yarns  being  more  valuable 
than  the  mohair,  is  dutiable  under  par- 
agraph 288  as  cloth  in  chief  value  of 
wool,  and  not  under  paragraph  308  as 
cloth  in  chief  value  of  the  hair  of  the 
Angora  goat.  Field  &  Co.  y.  U.  S.,  7 
Ct.  Cust.  App.  332. 
A    textile    fabric,    the    distinguishing 


feature  ol  which  is  an  even,  unbroken 
surface,  ornamented  in  the  making  with 
figures  and  designs  in  colored  threads 
or  yarns,  is  tapeatry,  and  is  not  dutia- 
ble as  embroidery  under  paragraph 
358,  Tariff  Act  of  1913.  It  is  dutiable 
as  *'cloths,  *  *  *  and  all  manufac- 
tures of  every  description  made,  by  any 
process,  wholly  or  in  chief  value  of 
wool,  not  specially  provided  for"  (par- 
agraph 288).  Sloane  v.  U.  S.,  7  Ct 
Cust  App.  4e3. 


290.  Women's  and  children's  dress  goods,  coat  linings,  etc. 

Coat  linlngs^Angora  goat  hair  coat      coat   linings   of  wool.    See   paragraph 
linings  in  the  piece  held  not  dutiable  as       308. 

291.  Clothing,  ready  made,  and  articles  of  wearing  apparel,  etc. 


Wearing  apparel  In  general.-^jk>ods 
made  by  cementing  with  rubber  a  cotton 
cloth  to  a  cotton  and  wool  cloth,  and 
goods  made  by  cementing  with  rubber 
a  cotton  and  silk  cloth  to  a  cotton  and 
wool  cloth,  the  rubber  in  each  case  be- 
ing negligible  in  value,  are  composed  in 
chief  value  of  cotton,  wool,  or  silk, 
according  to  which  .  represents  the 
greatest  value  as  yam,  plus  its  pro- 
portion, on  the  basis  of  quantity,  of  the 
cost  of  weaving  and  other  expenses  in- 
curred in  making  the  cloth  and  bring- 
ing it  to  the  condition  it  had  imme- 
diately p^or   to   its   combination  with 


the  other  materials  in  order  to  form  the 
goods  in  question  (paragraph  386). 
For  this  purpose  that  cloth  which  is 
composed  in  chief  value  of  one  of 
these  fibers  should  not  be  regarded  as 
made  entirely  of  it.  Field  &  Co.  v.  U. 
S.,  7  Ct.  Cust.  App.  332,  T.  D.  36876. 
Raincoats  made  from  such  goods  are 
dutiable  under  paragraph  256,  266,  or 
291,  Tariff  Act  of  1913,  according  to 
the  material  of  chief  value  as  found 
by  this  rule,  and  not  as  wearing  ap- 
parel not  specially  provided  for  (par- 
agraph 281).  Tme  Fit  Waterproof  Co. 
V.  U.  S.,  7  Ct.  Cust.  App.  489. 


294.  Saxony,  Wilton,  and  Tournay  velvet  carpets,  etc. 


Seamless  Wilton  and  tapestry  Brus- 
sels rugsv— Seamless  Wilton  and  tapes-, 
try  Brussels  rugs,  cut  from  long  rolls 
of  "carpet  or  carpeting"  and  fringed 
or  bound,  are  not  dutiable  under  para- 
graph SCio,  as  ''similar  rugs"  to  the 
rugs  named  in  paragraph  300,  because 
they  are  machine  made,  whereas  the 
rugs  named  in  paragraph  300  are  hand 


made  or  hand  tufted.  They  are  by 
virtue  of  paragraph  303  dutiable,  re- 
spectively, at  the  rate  prescribed  by 
paragraph  294  for  Wilton  carpets  or 
carpeting,  and  at  the  rate  prescribed 
by  paragraph  297  for  tapestry  Brus- 
sels carpets  or  carpeting.  Beuttell  & 
Sons  V.  U.  S.,  7  Ct.  Cust.  App.  356. 


297.  Tapestry  Brussels  carpets,  figured  or  plain,  etc. 


Seamless  Wilton  and  tapestry  Brus- 
sels rugSd— Seamless  Wilton  and  tapes- 
try Brussels  rugs,  cut  from  long  rolls 
of  "carpet  or  carpeting"  and  fringed 
or  bound,  are  not  dutiable  under  para- 
graph 300  as  "similar  rugs"  to  the 
rugs  named  in  paragraph  300,  because 
they  are  machine  made,  whereas  the 
rugs  named  in  paragraph  300  are  hand 


made  or  hand  tufted.  They  are  by 
virtue  of  paragraph  303  dutiable,  re- 
spectively, at  the  rate  prescribed  by 
paragraph  204  for  Wilton  carpets  or 
carpeting,  and  at  the  rate  prescribed 
by  paragraph  297  for  tapestry  Brussels 
carpets  or  carpeting.  Beuttell  &  Sons 
V.  U.  S.,  7  Ct.  Cust.  App.  356. 


300.  Carpets  of  every  description,  etc. 

In  generals— The  language  "carpets  of       rooms,"  paragraph  800,  shows,  by  the 
every    description,    woven    whole    for      express  inclusion  of  this  class  of  "car- 
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pets"  or  carpeting,  that  the  other 
enumerations  therein  would  not  other- 
wise have  included  it;  in  other  words, 
that  carpets  and  carpeting  and  things 
made  therefrom  were  pot  otherwise 
embraced  within  paragraph  300.  Beut- 
tell  &  Sons  V.  U.  S.,  7  Ct  Cust  App. 
356. 

Seamless  Wilton  and  tapestry  Bnia- 
sels  rugSrf— Seamless  Wilton  and  tapes- 
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try  Brussels  rugs  held  not  dutiable  u 
similar  rugs  to  rugs  mentioned.  See 
paragraph  303. 

Similar  ruo8.^All  the  rugs  named  in 
this  paragraph  are  hand  made  or  haod 
tufted.  Hence,  a  rug  not  hand  made  or 
hand  tufted  is  not  a  "similar  rug" 
within  the  paragraph.  Beuttell  &  Son« 
V.  U.  S.f  7  Ct.  Cust  App.  356. 


303.  Mats,  rugs  for  floors,  screens,  covers,  hassocks,  etc. 


Rugs  In  general^Paragraph  303, 
Tariflf  Act  of  1913  ("rugs  for  floors"), 
includes  only  those  rugs  made  from 
carpets  or  carpeting.  Beuttell  &  Sons 
V.  U.  S.,  7  Ct.  Cust.  App.  356. 

Brussels  and  Wilton  rugs.— Seamless 
Wilton  and  tapestry  Brussels  rugs,  cut 
from  long  rolls  of  "carpet  or  carpeting" 
and  fringed  or  l^ound,  are  not  dutiable 
under  paragraph  300  as  "similar  rugs" 
to  the  rugs  named  in  paragraph  300, 


because  they  are  machine  made,  where* 
as  the  rugs  named  in  paragraph  300 
are  hand  made  or  hand  tufted.  They 
are,  by  virtue  of  paragraph  303,  du- 
tiable, respectively,  at  the  rate  pre- 
scribed by  paragraph  294  for  Wnton 
carpets  or  carpeting,  and  at  the  rate 
prescribed  by  paragraph  297  for  tapes- 
try Brussels  carpets  or  carpeting. 
Beuttell  &  Sons  y.  U.  S.,  7  Ct  Cust 
App.  356. 


304.  Whenever  in  this  section 

Woolw-ln  the  Tariff  Acts  of  1897 
(paragraph  383)  and  1909  (paragraph 
395)  it  was  provided  that  when  the 
word  "wool"  is  used  in  connection  with 
a  manufactured  article  of  which  it  is  a 
component  material  it  shall  be  held  to 
include  the  wool  or  hair  of  the  sheep, 
camel,  goat,  alpaca,  or  other  animal. 
The  corresponding  provision  in  the 
Tariff  Act   of   1913    (par.   304)    omits 


the  word  "wool"  is  used,  etc. 

the  words  "goat,  alpaca,"  and  changes 
the  broad  provision  "other  animal"  to 
the  narrower  one  "other  like  animals." 
To  hold  that  a  manufacture  of  wool, 
under  the  Tariff  Act  of  1913,  includes 
a  manufacture  of  Angora  goat  hair, 
would  be  to  deny  any  meaning  to  this 
change  in  legislative  language.  Rosen- 
berg &  Co.  V.  U.  S.,  7  Ct  Cust.  App. 
213. 


308.    Cloth  and  all  manufactures  of  every  description,  etc. 


Goat  halrw— Wool  and  mohair  fabrics 
held  not  dutiable  as  cloth  in  chief  val- 
ue of  hair  of  Angora  goat.  See  para- 
graph 288. 

Tl^e  language  of  successive  tariff  acts 
shows  that  Congress  has  always  ei- 
ther considered  the  hair  of  the  An- 
gora goat  not  to  be  wool,  or  has 
thought  it  best,  for  purposes  of  greater 
certainty,  to  refer  specially  to  it  and 
treat  it  independently  of  wool  as  a 
subject  of  classification.  Rosenberg  & 
Co.  V.  U.  S.,  7  Ct.  Cust.  App.  213. 


Angora  goat  hair  coat  linings,  not 
cut  to  form  or  shape,  are  dutiable  as  a 
manufacture  of  Angora  goat  hair  un- 
der paragraph  308,  Tariff  Act  of  1913, 
and  not  as  coat  linings  of  wool  under 
paragraph  290.     Id. 

The  history  of  the  passage  of  the 
Tariff  Act  of  1913  indicates  that  Con- 
gress intended  to  impose  a  higher  rate 
of  duty  upon  the  products,  fabrics,  and 
(nanufactures  of  the  hair  of  the  An- 
gora goat  than  upon  similar  articles 
when  composed  of  the  hair  of  certain 
other  animals.    Id. 


310.  The  provisions  of  this  schedule  (K)  shall  be  effective,  etc. 

of  wool  but  in  chief  value  of  silk,  the 
language  "dress  goods  composed  in  part 
of  wool"  (paragraph  381,  Tariff  Act  of 
1909)  is  more  specific  than  the  language 
**woven  fabrics,  in  tbe  piece  or  other- 
wise, of  which  silk  is  the  component 
material  of  chief  value"  (paragraph 
318.  Tariff  Act  of  1913).     Id. 

Women's  and  children's  dress  goods, 
composed  in  part  of  wool,  but  in  chief 
value  of  silk,  imported  in  November, 
1913.  were  dutiable  as  "women's  and 
children's  dress  goods  *  *  *  com- 
posed wholly  or  in  part  of  wool"  (par- 
agraph 381,  Tariff  Act  of  190&).   Id. 


Construction  of  former  acts.— Para- 
graph 310,  Tariff  Act  of  1913,  kept  in 
full  force  and  effect  until  January  1, 
1914,  not  only  the  rates,  but  also  the 
enumerations,  of  Schedule  K,  Tariff 
Act  of  1909,  except  as  otherwise  spe- 
cifically provided  by  the  Act  of  1913. 
Consequently,  the  provision  of  para- 
graph 381,  Tariff  Act  of  1909,  in  rela- 
tion to  "women's  and  children's  dress 
goods  ♦  ♦  ♦  composed  in  whole  or 
in  part  of  wool,"  remained  in  full  force 
and  effect  until  January  1,  1914.  U.  S. 
v.  Salfner,  7  Ct.  Cust.  App.  371. 

With  reference  to  women's  and  chil- 
dren's dress  goods,  composed  in  part 
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SCHEDULE  li.— SILKS  AND  SILK  GOODS 

315.  Handkerchiefs  or  mufflers  composed  wholly  or  in  chief  val- 
ue of  silk,  etc. 

.  H  andkerohl0fs^->Thi8  paragraph  does 
not  include  handkerchiefs  embroidered 
or  scalloped.     See  paragraph  358. 

317.  Clothing,  ready  made,  and  articles  of  wearing  apparel,  etc. 

Wealing  apparels— Automobile  and 
chiffon  yeils  held  not  dutiable  as  wear- 
ing apparel.    See  paragraph  358. 


318.  Woven  fabrics,  in  the  piece 

6I/2*  0omfortable8.^-<:!omfortables  in 
chief  value  of  silk,  edged  with  a  silk 
cord,  are  not  classifiable  as  appliqu^d, 
under  paragraph  358,  but  as  a  manu- 
facture of  silk  not  specially  provided 
for,  under  paragraph  318.  U.  S.  v. 
McGibbon  &  Co.,  7  Ct.  Gust.  App.  290. 

8.  Crapasw— <6oods  known  commer- 
cially as  silk  mourning  crapes,  varying 
in  width  from  19  to  42  inches,  are 
dutiable  under  the  general  provision  for 
woven  fabrics  of  silk  in  paragraph  318. 
The  fact  that  the  narrow  pieces  are  to 
be  cut  up  and  made  into  trimmings  does 
not  make  them  dutiable  as  trimmings 
under  paragraph  368.  The  wide  pieces, 
at  the  time  of  importation  and  at  the 
time  of  the  enacttnent  of  the  Tariff  Act 


or  otherwise,  etc. 

of  1913.  were  little  used  for  making 
veils,  and  were  not  commercially  desig- 
nated veilings.  They  are  not  dutiable 
as  veilings  under  paragraph  358,  even 
though  they  had  been  more  largely  used 
for  making  veils,  and  had  been  classi- 
fied as  veilings  by  customs  officers. 
Auffmordt  &  Co.  v.  U.  S.,  7  Ct.  Cust 
App.  56. 

9'/2>  Dress  goodsw— Dress  goods  of 
wool  and  silk,  silk  chief  value,  held  not 
dutiable  as  woven  fabrics  in  the  piece. 
See  paragraph  310. 

231/2.  Paper  bexes  lined  with  silk-^- 

Paper  boxes  lined  with  silk  held  not 
dutiable  as  manufactures  in  chief  value 
of  silk.    See  paragraph  324. 


SCHEDULE  M.— PULP,  PAPERS,  AND  BOOKS 


322.  Printing  paper,  etc. 

Canadian  Redprodty  Act.F-The  Tar- 
iff Act  of  1913  was  designed  to  be  a 
complete  revision  of  the  tariff  laws  of 
the  coilatry,  and  its  wording  very 
clearly  shows  that  it  was  intended  as  a 
substitute  for  all '  prior  tariff  legisla- 
tion not  saved  by  the  act  itself.  The 
rule  seems  to  be  well  settled  that  an 
act  of  that  character  must  be  held  to 

324.  Papers  wholly  or  partly 

In  generals— Paragraph  324,  calling 
for  certain  kinds  of  paper,  "by  what- 
ever names  known,**  includes  typewrit- 
er paper  of  such  kinds,  and  prevents  it 
from  being  dutiable  as  typewriter  pa- 
per under  paragraph  326.  Stone  &  Co. 
V.  U.  S.,  7  Ct.  Cust.  App.  124. 

Papler-mftob^v— Paragraph  324  pro- 
vides for  two  classes  of  papier-mftchd, 
paper,  or  wood  boxes:  (1)  Those  "cov- 
ered with  any  of  the  foregoing  papers,** 
whether  or  not  lined;  and  (2)  those 
"covered  or  lined  with  cotton  or  other 
vegetable  fiber.**  It  was  the  congres- 
sional purpose  to  make  this  part  of  the 
paragraph  exclusive  within  its  carefully 
prescribed  scope.  U.  S.  v.  Park  &  Til- 
ford,  7  Ct  Cust.  App.  422. 

Surface  ooated  paper.— Merchandise 
invoiced  as  "gold  borders,'*  consisting 
of  metal-coated  paper  cut  into  strips 


have  repealed  all  prior  laws  not  ex- 
pressly continued  in  force  and  relating 
to  the  same  subject,  and  so  the  Tar- 
iff Act  of  1913  repealed  section  2  of 
the  Canadian  Reciprocity  Act.  Dow 
Co.  V.  U.  S.,  7  Ct.  Cust.  App.  343. 

Cited  without  definite  appiication, 
U.  S.  V.  Murphy  &,  Co.,  7  Ct.  Cust 
App.  35. 

covered  with  metal  leaf,  etc. 

each  about  2%  feet  long  and  a  quar- 
ter of  an  inch  wide,  embossed  with  a 
small  ornamental  design  and  with  the 
letters  'T**  and  "T,**  left  attached  to  a 
very  narrow  border  at  each  end  for 
convenience  in  handling,  used  for  fancy 
wrapping  around  candy  boxes  or  simi- 
lar packages,  is  dutiable  as  a  manufac- 
ture of  metid-coated  paper,  and  not  as 
metal-coated  paper  itself,  under  para- 
graph '324.  It  is  not  dutiable  as  paper 
or  a  manufacture  thereof,  under  para- 
graph 332.  Kupfer  Bros.  Co.  v.  U.  S., 
7  Ct  Cust  App.  86. 

Strips  of  paper  made  up  so  that  noth- 
ing remains  to  be  done  to  tbom  before 
using  but  to  detach  their  ends  are  so 
far  advanced  in  condition  that  they  are 
no  longer  simply  paper,  but  have  be-* 
come  a  manufacture  of  it    Id. 

Paper  boxes  covered  with  surface- 
coated  paper  and  lined  with   silk,  the 
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silk  lining  constituting  the  chief  value 
of  the  merchandise,  are  not  dutiable  as 
manufactures  in  chief  value  of  silk 
(paragraph  318),  but  as  ''all  boxes  of 
paper    ♦    ♦    ♦    covered    with    any    of 


the  foregoing  papers"  (paragraph  324), 
by  reason  of  the  obvious  purpose  of 
Congress  to  make  that  provision  exclu- 
sive. U.  S.  y.  Park  &  Tilford,  7  CL 
Gust.App.  422. 


328.  Jacquard  designs  on  ruled  paper,  or  cut  pn  Jacquard  cards, 
etc. 


Wrapping  papers-Paper  imported 
from  Norway,  answering  to  the  de- 
scription of  section  2  of  the  Canadian 
,Reciprocity  Act  and  imported  undep 
the  conditions  therein  set  out,  is  not, 
by  virtue  of  the  favored  nation  clause 
in   a    subsisting   treaty   with   Norway, 

332.  Papers  or  cardboard,  cut, 

>/2«  In  generalw*^The  words  "plain, 
decorated,  embossed,  or  printed,  ex- 
cept by  lithographic  process,"  relate 
back  to  all  that  precedes  them  in  para- 
graph 332,  Tariff  Act  of  1913.  Kup- 
fer  Bros.  Co.  v.  U.  S.,  7  Ot.  Cust. 
App.  86. 

In  enacting  para^aph  332,  Tariff 
Act  of  1913,  Congress  struck  from  the 
corresponding  paragraph  415,  Tariff 
Act  of  1909,   the   terms   "bands'*   and 


admissible  free  of  duty  onder  said  sec- 
tion, because  said  section  was  repealed 
by  the  Tariff  Act  of  1913.  The  paper 
is  dutiable  as  "wrapping  paper  not 
specially  provided  for"  under  para- 
graph 328.  Dow  Co.  T.  U.  S.,  7  Ct. 
Cust.  App.  343. 

die  cut,  etc. 

"strips."  This  evidences  a  congres- 
sional intention  to  exclude  bands  and 
strips  from  the  operation  of  the  para- 
graph, and  restrict  it  to  the  shapes  or 
designs  named  and  such  as  are  ejusdem 
generis  in  the  strictest  sense.     Id. 

Gold  borders,  consisting  of  metal- 
coated  paper  cut  into  strips,  held  not 
dutiable  as  paper  or  a  manufacture 
thereof.    See  paragraph  324. 


SCHEDULE  N.— SUNDRIES 


333.  Beads  and  spangles  of  all  kinds,  including  imitation  pearl, 


etc. 

1/2*  In  oen6ral.F-Paragraph  333,  Tar- 
iff Act  of  1913,  is  exhaustive  as  to  its 
subject  matter — beads  and  spangles  and 
articles  made  wholly  or  in  chief  value 
of  them.  It  can  be  invaded  only  by 
some  other  clearly  and  more  specific- 
ally expressed  intention  of  Congress. 
American  Bead  Co.  v.  U.  S.,  7  Ct.  Cust 
App.  18. 

Context,  legislative  history,  admin- 
istrative practice,  and  judicial  decision 
are  in  harmony  with  the  theory  that 
Congress  intended  paragraph  333,  Tar- 
iff Act  of  1913,  to  include  articles 
wholly  or  in  chief  value  of  beads, 
spangles,  or  both.  Consequently  the 
words  "composed  wholly  or  in  chief 
value  of  beads  or  spangles"  must  be 
construed  as  if  written  "composed 
wholly  or  in  chief  value  of  beads  or 
spangles  or  beads  and  spangles."  U. 
S.  V.  Gavin  &  Co.,  7  Ct  Cust  App. 
292. 

4.  Curtains^The  language  "cur- 
tains, and  other  articles  not  embroid- 
ered nor  appliqu6d"  (paragraph  333), 
does  not  exclude  such  articles  as  are 
not  susceptible  of  being  embroidered 
or  appliqu<5d.  U.  S.  v.  Morimura  Bros., 
7  Ct  Cust.  App.  285. 

Curtains  composed  in  chief  value  of 
glass  or  rice  paste  beads  strung  on  cot- 
ton threads  suspended  from  a  horizon- 
tal bar  or  rod  are  dutiable  as  "cur- 
tains   *    *    *    composed  wholly  or  in 
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chief  value  of  beads    ♦    •    ♦  »•    (para- 
graph 333).    Id. 

91/2-  Necklacefty— Necklaces,  with  or 
without  base  metal  clasps,  in  chief 
value  of  beads,  the  beads  being  mad  3  of 
woody  gelatin,  or  paste,  and  china  or 
colored  glass,  some  in  imitation  of  jet 
and  amber,  are  dutiable  as  articles  in 
chief  value  of  beads  under  paragraph 
333,  and  not  as  jewelry  under  para- 
graph 356.  American  Bead  Co.  v.  U. 
S.,  7  Ct.  Cust  App.  18. 

Necklaces  substantially  of  imitation 
jet  beads  with  imitation  jet  pendants 
are  not  dutiable  as  jewelry  under  para- 
graph 356,  but  as  beaded  articles  un- 
der paragraph  833.  Wolff  &,  Co.  v.  U. 
S.,  7  Ct  Cust  App.  156. 

10.  Rosaries.  — Rosaries  held  not 
shown  to  be  in  chief  value  of  beads. 
U.  S.  V.  Malhami  &  Co.,  7  Ct  Cust 
App.  175. 

13.  811k  netting  ornamented  with 
beads  and  apanglesw— Silk  netting,  or- 
namented with  beads  and  spangles,  the 
netting  being  more  valuable  than  either 
and  less  valuable  than  both,  is  dutia- 
ble as  "composed  wholly  or  in  chief 
value  of  beads  or  spangles*'  under 
paragraph  333,  and  not  as  "trimmings 
♦  ♦  ♦  of  whatever  yarns,  threads,  or 
filaments  composed"  under  paragraph 
358.  U.  a  T.  Gavin  &  Co.,  7  Ct  Oust 
App.  292. 
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335.  Braids,  plaits,  laces,  and  willow  sheets,  etc. 

not  blocked  or  trimmed*'  under  imra- 
graph  335,  and  not  as  manufacturea  of 
wood  under  paragraph  176.     Isler  & 


I0I/2*  Unblooked  and  untrimmed 
bamhoo  hata^— Unblocked  and  untrim- 
med hats  made  of  thin,  narrow  shaT- 
ings  of  bamboo  are  dutiable  as  "hats 
•     ♦     ♦     of    ♦    ♦    ♦    chip,     ♦     ♦     ♦ 


342.  Dolls,  and  parts  of  dolls, 

2.  Toys— In  feneral.— An  article  de- 
signed, adapted,  and  used  for  serious 
instruction,  no  matter  how  elementary, 
and  not  for  the  amusement  of  children 
at  play,  is  not  a  toy.  Illfelder  &  Go. 
T.  U.  S.,  7  Ct.  Gust  App.  53. 

22.  »—  Stuffed  sklna  of  chicks  and 
ducklingSrf-^tuffed    chicks    and    duck- 

347.  Feathers  and  downs,  on 

I.  Artificial  and  ornamental  flowers 
In  generals-Immortelles,  dried  and  dy- 
ed, held  not  dutiable  as  artificial  aud 
ornamental  flowers.  See  paragraph 
210. 

The  expression  ''artificial  and  orna- 
mental,'* as  applied  to  flowers  (para- 
graph 347),  is  plain  and  unambiguous. 
A  literal  interpretation— giving  the 
word  "and"  its  proper  conjunctive,  and 
not  a  disjunctive,  meaning— is  not  re- 
pugnant to  the  manifest  legislative  pur- 
pose and  produces  no  absurd  or  unjust 
results.  It  means  what  it  says,  via. 
that  an  article  to  be  dutiable  thereun- 
der must  be  both  artificial  and  orna- 
mental. Bayersdorfer  &  Go.  v.  U.  S., 
7  Ct.  Gust.  App.  66. 

8.  Downs  on  the  skin,  dressed.^ 
Dried  skins  of  chicks  and  ducklings 
with  the  heads  and  feet  attached, 
stuffed   with   cotton,   fitted   with  bead 

349.  Fans  of  all  kinds,  etc. 

In  general.— The  language  of  para- 
graph 349,  **fans  of  all  kinds,  except 
common  palm-leaf  fans,"  means  that 
all  fans  except  common  palm-leaf  fans 
are  dutiable  under  that  paragraph, 
even  though  they  may  respond  also  to 
the  description  of  some  other.  U.  S. 
v.  Field  &  Co.,  7  Ct.  Gust  App.*  430. 


Guye  v.  U.  S.,  7  Ct  Gust  App.  67a 

doll  heads,  toy  marbles,  etc. 

lings  held  not  dutiable  as  toys.  See 
paragraph  347. 

25.  —  Water  oolor  boxee.^Water 

color  boxes  used  for  elementary  in- 
struction held  not  dutiable  as  toys. 
See  paragraph  63. 


the  skin  or  otherwise,  etc. 

eyes  and  wired  so  as  to  give  them  ai 
natural  appearance,  and  having  a  wire 
attachment  apparently  for  the  purpose 
of  fastening  them  to  other  objects  as 
decorations,  were  classified  by  the  col- 
lector as  "down  dressed  on  the  skin, 
•  ♦  ♦  not  suitable  for  use  as  milli- 
nery ornaments*'  (paragraph  347). 
The  Board  of  General  Appraibera  af- 
firmed the  collector's  decision,  over- 
ruling protests  claiming  them  to  be 
"birds  and  land  and  water  fowls"  (par- 
agraph 416),  feathers  and  downs  not 
advanced  (paragraph  347),  articles 
manufactured  in  whole  or  in  part  and 
not  provided  for  (paragraph  3S5),  man- 
ufactures of  cotton  (paragraph  266), 
and  toys  (paragraph  342).  The  de- 
cision of  the  board  is  afiSrmed.  Mori- 
mura  Bros.  v.  U.  S.,  7  Ct  Gust  ApV' 
378. 


Embroidered  fans^^With  respect  to 
embroidered  silk  fans,  paragraph  349 
("fans  of  all  kinds,  except  common 
palm-leaf  fans")  is  more  specific  than 
paragraph  35R  ("articles  ♦  ♦  ♦  em- 
broidered ♦  •  ♦  by  whatever  name 
known"),  and  classifies  them  for  duty. 
U.  S.  V.  Field  &  Co.,  7  Ct.  Gust  App. 
430. 


356.  Jewelry,  commonly  or  commercially  so  known,  etc. 


1.  Construction  of  paragraph  in  gen- 
erals—In  the  last  sentence  of  para- 
graph 356,  Tariff  Act  of  1913,  the 
words  "separate  or  in  strips  or  sheets" 
are  not  words  of  limitation,  inserted  to 
narrow,  the  scope  of  the  sentence,  but 
words  of  amplification,  to  make  certain 
that,  whether  imported  in  the  form  of 
strips  or  sheets  or  as  separate  en- 
tities cut  therefrom,  stampings,  gal- 
leries, mesh,  and  other  materials  of 
metal  capable  of  such  forms  should 
not  escape  the  duty  prescribed  by  the 
paragraph.  French  Import  Go.  et  al. 
T.  U.  S.,  7  Ct  Gust  App.  460. 

2.  Articles  designed  to  be  worn  on 
apparel  or  on  or  about  the  person.^— 

Small  mirrors,  suitable  for  use  in  fit- 


ting out  vanity  case,  held  not  dutiable 
as  parts  of  vanity  cases.  See  para- 
graph 05. 

Pedomoters,  to  be  attached  to  the 
vest  pocket,  held  not  dutiable  as  arti- 
cles to  be  worn  on  apparel.  See  para- 
graph 167. 

Pencils  with  metal  attachment  held 
not  dutiable  as  articles  designed  to  be 
worn  about  the  person.  See  paragraph 
167. 

Policemen's  whistles,  of  metal,  held 
not  dutiable  as  articles  designed  to  be 
worn  about  the  person.  See  paragraph 
167. 

Various  articles,  such  as  button 
hooks,  smelling  salt  flasks,  manicuring 
implements,  etc.  held  not  dutiable  as 
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articles  designed  to  be  worn  about  the 
person.    See    paragraph    167. 

An  article,  to  be  dutiable  under  the 
third  clause  of  paragraph  356,  Tariff 
Act  of  1913,  must  be  designed  to  be 
worn  on  apparel  or  carried  on  or  about 
or  attached  to  the  person,  and,  if  not 
enumerated  in  the  clause,  must  be  like 
the  articles  enumerated.  The  word 
'"designed"  should  not  be  construed  to 
mean  susceptible  of  being  so  worn  or 
carried.  U.  S.  v.  American  Bead  Co., 
7  Ct.  Oust.  App.  132. 

Cigar  lighters,  designed  to  be  car- 
ried on  the  person,  are  within  para- 
graph 356  ("articles    ♦    ♦    ♦    such  as 

♦  ♦  *  cigars  cutters,  cigar  hold- 
ers,'* etc.),  and  also  within  paragraph 
381  ("all  smokers*  articles  whatsoever, 
not  specially  provided  for  in  this  sec- 
tion"). By  virtue  of  paragraph  386 
("if  two  or  more  rates  of  duty  shall 
be  applicable  to  any  imported  article  it 
shall  pay  duty  at  the  highest  of  such 
rates")  they  are  dutiable  under  para- 
graph 356.  Bischoff  &  Co.  v.  U.  S., 
7  Ct.  Cust.  App.  138. 

Since,  the  evidence  does  not  show 
that  the  rosaries  at  bar  are  not  "de- 
signed to  be  worn  on  apparel  or  car- 
ried on  or  about  or  attached  to  the 
person,"  the  collector's  classification  of 
them  as  such  articles  under  paragraph 
356  must  stand.  U.  S.  v.  Malhami  & 
Co.,  7  Ct.  Cust.  App.  175. 

Small  brass -bound  memorandum 
books,  with  brass-capped  lead  pencil 
so  fitted  to  the  binding  as  to  keep  the 
book  closed  when  not  in  use,  and  smaU 
metal  pencil  cases  and  holders,  hav- 
ing an  individuality  of  their  own,  in 
that  they  are  suitable  to  be  carried  as 
separate  entities,  as  well  as  in  hand 
bags,  belong  to  the  class  of  articles 
which  are  designed  to  be  carried  on  or 
about  or  attached  to  the  person,  and 
are  dutiable  as  such  under  paragraph 
356.  Rumpp  &  Sons  i.  U.  S.,  7  Ct. 
Cust  App.  203. 

Metal  powder  boxes,  powder  puff 
boxes,  eyebrow  pencil  cases,  and  lip- 
stick boxes  are  suitable  containers  for 
vanity  articles  and  preparations,  and 
were,  so  far  as  the  record  shows,  prop- 
erly classified  by  the  collector  under 
paragraph  356,  Tariff  Act  of  1913.    Id. 

In  the  expression  of  paragraph  356, 
Tariff  Act  of  1913,  "articles  valued 
above  20  cents  per  dozen  designed  to 
be  worn  on  apparel  or  carried  on  or 
about  or  attached  to  the  person,"  the 
words  "designed  to  be"  mean  some- 
thing more  than  susceptible  of  being. 
By  the  use  of  the  word  "designed"  it 
must  be  assumed  that  Congress  intend- 


ed to  include  only  such  articles  as  were 
peculiarly  and  specially  fitted  for  be- 
ing carried  on  or  about  the  person  and 
devoted  to  such  use.  U.  S.  v.  Faber, 
7  Ct.  Cust.  App.  406. 

3I/2.  Beaded  neoklaoes^— Beaded 
necklaces,  with  or  without  real  or  imi- 
tation precious  metal  or  real  or  imi- 
tation precious  or  semiprecious  stones, 
held  not  dutiable  as  jewelry.  See 
paragraph  333. 

II.  Jeweliy  !■  generaJw— Imitation 
jet  bead  necklace  held  not  dutiable  as 
jewelry.     See  paragraph  333. 

The  words  "composed  of  metal,"  in 
the   fourth   clause   of   paragraph   356, 
do  not  modify  "jewelry"   in   the  first.  • 
American  Bead  Co.  v.  U.  S.,  7  Ct  Cust 
App.  18. 

In  as  much  as  Congress,  in  para- 
graph 357,  has  not  classed  amber  as 
a  precious  or  semiprecious  stone  or 
material  for  use  in  the  manufacture  of 
jewelry,  and  in  paragraph  356  has  ex- 
pressly avoided  its  enumeration  among 
the  imitations  of  settings  rated  at  (lO 
per  cent,  the  purpose  seems  obvious 
not  to  have  so  rated  for  duty  imita- 
tions of  amber.    Id. 

Jewelry  is  commonly  composed  of  the 
precious  metals  or  imitations  thereof, 
or  of  precious  or  semiprecious  stones, 
pearls,  or  imitations  thereof,  or  cam- 
eos, coral,  or  amber,  including  -  artifi- 
cial, synthetic  or  reconstructed  pearls, 
rubies,  or  other  precious  stones  strung 
or  set.    Id. 

Jewelry  may  be  useful  as  well  as 
ornamental,  and  all  articles  of  personal 
adornment  are  not  jewelry.    Id. 

Necklaces  and  chains  in  imitation  of 
precious  stones  and  precious  metals 
are  commonly  characteristic  of  jewel- 
ry.   Id. 

The  jewelry  paragraph  (448),  Tariff 
Act  of  1909,  embraced  imitation  am- 
ber; the  jewelry  paragraph  (356), 
Tariff  Act  of  1913,  does  not  Ameri- 
can Bead  Co.  v.  U.  S.,  7  Ct  Cust  App. 
161. 

Foxtail,  rope,  tombac,  and  snake 
chain,*  wound  on  reels  in  100-meter 
lengths,  chiefly  used  in  the  manufacture 
of  jewelry,  and  not  shown  to  be  used 
for  any  other  purpose,  and  worth  less 
than  30  cents  a  yard,  is  dutiable  as 
materials  of  metal  suitable  for  use  in 
the  manufacture  of  jewelry  (paragraph 
356),  and  not  as  metal*  articles  not 
specially  provided  for  (paragraph  167). 
French  Import  Co.  v.  U.  S.,  7  Ct 
Cust  App.  460. 

I7I/2-  Rosaries^— Rosaries  in  diief 
value  of  silver-plated  metal  held  not 
dutiable  as  jewelry.    See  paragraph  1(S7. 


357.  Diamonds  and  other  precious  stones,  rough  or  uncut,  etc. 


31/2-  Cameos  In  generalw— The  lexico- 
graphic meaning  of  cameo  does  not  de- 
pend upon  whether  the  substance  of 
which  the  completed  article  is  com- 
posed is  a  precious  stone  or  a  shell.    It 
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is  the  product  of  cutting  in  a  certain 
form,  wrought  upon  either  shell  or 
precious  stone.  The  process  of  con- 
version of  a  piece  of  shell  into  an  ar- 
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completed  article  to  be  called  in  any 
just  sense  a  precious  stone  simply  be- 
cause cameos  may  be,  and  often  are, 
made  of  precious  stones.  Wedgwood  y. 
U.  S.,  7  Ct.  Oust.  App.  434. 

The  language  of  paragraph  357,  Tar- 
iff Act  of  1913  ("diamonds,  coral,  ru- 
bies, cameos,  and  other  precious 
6tones*')»  cannot  be  construed  to  mean 
that  a  cameo  cut  on  shell  is  a  precious 
stone.     Id. 

5.  Imitation  precious  stones  In  gon- 

eral.— Inasmuch  as  Congress,  in  para- 
graph 357,  has  not  classed  amber  as  a 
precious  or  semiprecious  stone  or  ma- 
terial for  use  in  the  manufacture  of 
jewelry,  and  in  paragraph  356  has  ex- 
pressly avoided  its  enumeration  among 
the  imitations  of  settings  rated  at  60 
per  cent.,  the  purpose  seems  obvious 
not  to  have  so  rated  for  duty  imita- 
tions of  amber.  American  Bead  Co.  y. 
U.  S„  7  Ct.  Cust  App.  18. 

The  provision  in  paragraph  357  for 
imitation  predous  stones  may  well  be 
related  to  the  first  provision  in  the 
paragraph  for  precious  stones  rather 
than  to  the  clause  in  which  the  word 


cameo  appears,  and  it  was  not  intended 
to  relate  to  anything  other  than  stones 
which  in  their  natural  state  are  pre- 
cious stones.  Wedgwood  v.  U.  S.,  7 
Ct.  Cust.  App.  434. 

5!/2-  ImitatloH  cameos  molded  of 
earthenware.— Imitation  cameos  molded 
of  earthenware  held  not  dutiable  as  im- 
itation precipus  stones.  See  paragraph 
79. 

10.  OpalSd— Opals,  no  samples  being 
submitted,  were  described  by  the  evi- 
dence as  having  one  surface  cut  and 
polished.  The  court  cannot  judicially 
know  that  they  are  "rough  or  uncut, 
and  not  advanced  in  condition  or  value 
from  their  natural  state  by  cleaving, 
splitting,  cutting,  or  other  process" 
(paragraph  555,  Tariff  Act  of  1909). 
The  board's  decision  sustaining  the  col- 
lector's classification  of  them  under 
paragraph  449  ("other  precious  stones 
and  semiprecious  stones,  cut  but  not 
set,  and  suitable  for  use  in  the  manu- 
facture of  jewelry")  must  be  affirmed. 
Wells,  Fargo  &  Co,  v.  U.  S.,  7  Ct  Cust. 
App.  346. 


358.  Laces,  lace  window  curtains  not  specially  provided  for,  etc. 


i/a-  In  general.— Paragraph  179,  Tar- 
iff Act  of  1909,  contained  a  provision 
for  laces,  embroideries,  braids,  galloons, 
trimmings,  and  ornaments.  Its  succes- 
sor, paragraph  150,  Tariff  Act  of  1913, 
omitted  these  words.  The  intention 
must  have  been  to  exclude  from  the  op- 
eration of  the  paragraph  laces,  em- 
broideries, braids,  galloons,  trimmings, 
and  ornaments  made  wholly  or  in  chief 
value  of  tinsel  wire,  lame,  bullions,  or 
metal  threads.  This  intention  is  em- 
phasized by  the  fact  that  paragraph 
358,  Tariff  Act  of  1913  was  made  com- 
prehensive enough  to  indude  all  laces, 
embroideries,  galloons,  and  ornaments, 
and  braids  and  trimmings  not  specially 
provided  for,*  whatever  might  be  the 
yarns,  threads,  or  filaments  of  which 
they  were  composed.  Siegman  &  Weil 
V.  U.  S.,  7  Ct,  Cust.  App.  195. 

I.  Appiiqu^d  articles.— Silk  comforta- 
bles, with  sUk  cord  edgings,  held  not 
dutiable  as  appliqu^d  articles.  See 
paragraph  318. 

"Appliqu^d"  means  ornamented  with 
a  pattern,  which  has  been  cut  out  of 
another  color  or  stuff,  applied  or  trans- 
ferred to  a  foundation.  U.  S.  v.  Mc- 
Gibbon  &  Co.,  7  Ct.  Cust  App.  290. 

A  silk  cord  attached  around  the  edges 
of  a  comfortable  as  or  simulating  a 
binder  or  fancy  edge,  without  being  cut 
from  another  article,  and  without  being 
laid  on  the  comfortable  in  or  to  form 
any  motif  or  figure,  does  not  constitute 
an  appliqu^.  U.  S.  v.  McGibbon  &  Co., 
7  Ct.  Cust.  App.  290. 

21/2.  Bead  curtains.— Bead  curtains, 
how  dutiable.    See  paragraph  333. 

4.  BraldSd— Clo-clo  braids  held  not 
dutiable  as  being  in  part  made  of  braids. 
See  paragraph  167. 


An  article  having  a  cover  made  on  it 
by  braiding  threads  or  filaments  is  not 
made  partly  of  braids;  to  be  made 
partly  of  braids,  an  article  must  be 
made  in  part  of  an  article  which  has 
had  a  separate  existence  as  braid.  U. 
S.  V.  Macy  &  Co.,  7  Ct.  Cust.  App.  8. 

Th<;  designation  of  the  merchandise 
by  the  invoice  and  the  record  as  "clo- 
clo  braids"  is  not  sufficient  to  make  it 
braids.     Id. 

II.  Emhrolderiee  In  general.p-A  tex- 
tile fabric  which  is  a  tapestry  held  not 
dutiable  as  embroidery.    See  paragraph 

288. 

The  comparatively  high  duties  im- 
posed upon  embroideries  and  the  com- 
paratively low  duty  imposed  upon  "em- 
broidery cottons"  by  the  Tariff  Act  of 
1913  indicate  a  congressional  purpose 
to  encourage  the  embroidery  manu- 
facturing industry  of  this  country, 
whether  by  hand  or  machinery.  Straus 
&  Co.  V.  U.  S.,  7  Ct.  Cust.  App.  414. 

By  the  language  of  paragraph  358, 
"embroideries  ♦  ♦  ♦  and  all  articles 
or  fabric  or  fabrics  embroidered  in  any 
manner  by  hand  or  machinery,"  Con- 
gress discloses  a  purpose  to  place  hand 
embroideries  and  machine  embroideries 
on  a  certain  parity  with  each  other. 
Id. 

As  commonly  used,  the  term  "em- 
broidery" signifies  a  form  of  ornamen- 
tal work  produced  by  the  needle  on  a 
completed  textile  or  other  existing  suit- 
able surface,  and  necessarily  implies  the 
ornamentation  and  not  the  creation  of 
the  textile  or  other  surface  which  it  is 
designed  to  embellish.  Embroidery  is 
in  its  very  nature  a  stitching,  not  a 
weaving,  process.  Sloane  v.  U.  S.,  7 
Ct.  Cust.  App.  463. 
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in/2-  Embroidered  ellk  fans.— Em- 
broidered silk  fans  held  not  dutiable  as 
embroidered  articles.  See  paragraph 
349. 

14.  HandkerchlefSd— With  reference 
to  embroidered  or  scalloped,  hemmed 
or  unhemmed,  linen  or  cotton  handker- 
chiefs, paragraph  358  (''handkerchiefs, 
*  ♦  •  embroidered  •  ♦  ♦  or  ♦  ♦  * 
Bcallopedi  ♦  •  ♦  of  whatever  yarns, 
threads,  or  filaments  composed")  is 
more  specific  than  paragraph  255 
("handkerchiefs  ♦  •  ♦  composed  of 
cotton"),  or  paragraph  282  ("handker- 
chiefs composed  of  flax"),  and  classi- 
fies them  for  duty.  Field  &  Co.  v.  U. 
S.,  7  Ct.  Oust,  App.  30, 

In  paragraph  358  both  "handker- 
chiefs" and  "ell  articles  or  fabrics"  are 
modified  by  "embroidered"  and  "scal- 
loped," and  an  unfinished  embroidered 
or  scalloped  handkerchief,  even  if  not 
far  enough  advanced  to  be  a  handker- 
chief, would  be  dutiable  thereunder. 
Id. 

16.  Laces  In  general^-Jacquard  fig- 
tired  flax  laces,  used  for  making  cur- 
tains, held  not  dutiable  as  lapes.  See 
paragraph  258. 

The  words  "by  whatever  name 
known,"  in  the  third  clause  of  para- 
graph 358,  do  not  modify  the  word 
"laces"  in  the  first.  U.  S.  v.  Snow's 
United  States  Sample  Express  Co.,  7 
Ct.  Cust  App.  312. 

17. Cotton  laceSd— With  refer- 
ence to  Jacquard  figured  cotton,  laces 
not  upholstery  goods,,  the  provision  for 
laces  in  paragraph  358  is  more  specific 
than  "all  other  Jacquard  figured  manu- 
factures of  cotton"  (paragraph  258), 
and  classifies  them  for  duty.  Levi, 
Sondheimer  &  Co.  v.  U.  S.,  7  Ct  Cust 
App.  447. 

22.  Net. — Jacquard  figured  nets  and 
netting  held  not  dutiable  as  nets  or  net- 
ting.   See  paragraph  258. 

359.  Chamois  skins,  etc. 

Glove  leather^— Chamois  skins  On- 
voiced  as  glove  leather,  natural  dole 
and  white  dole)  which  have  been  sub- 
jected to  a  special  treatment  to  fit 
them  for  use  as  glove  leather,  such 
treatment  being  shown  to  render  them 


251/2.  Ribbons.— A  straight  selvage  is 
characteristic  of  ribbons  as  that  term  is 
commonly  understood.  Siegman  & 
Weil  V.  U.  S.,  7  Ct  Cust  App.  195. 

29.  "Trimming  s."— Silk  moaming 
crapes  held  not  dutiable  as  trimmings. 
See  paragraph  318. 

Beaded  and  spangled  silk  netting  held 
not  dutiable  as  trimmings.  See  para- 
graph 333. 

Goods  in  |Jie  piece  which  are  not 
commercially  known  as  trimmings  and 
which  are  not  adapted.  In  the  form  in 
which  imported,  for  use  as  such,  but  re- 
quire to  be  cut  into  forms  or  made  into 
rosettes  or  bows  before  being  applied 
to  a  garment,  are  not  to  be  classified 
as  trimmings.  On  the  other  hand, 
goods  which  are  known  commercially 
as  trimmings  or  which  are  imported  in 
a  form  in  which  they  are  intended  to  be 
used  directly  as  trimmings,  without 
anything  further  being  done  th&n  a 
mere  cutting  of  the  goods,  may  be  and 
should  be  classified  as  trimmings  un- 
less otherwise  more  specifically  provid- 
ed for.  Auffmordt  &Co.  v.  U.  S.,  7 
Ct.  Cust.  App.  56. 

In  their  common  meaning,  trimmings 
is  a  less  specific  term  than  ribbons, 
galloons,  gimps,  braids,  or  bands.  Sieg- 
man &  Weil  V.  U.  S.,  7  Ct  Cust  App. 
195. 

30.  VellSd— Long  and  narrow  light- 
textured  silk  fabrics,  known  variously 
in  the  trade  as  veils,  scarfs,  automobile 
and  chiffon  veils,  and  automobile  scarfs, 
chiefly  used  by  women  as  a  covering 
for  their  hats  or  faces  or  both  while 
riding  in  automobiles  or,  in  the  evening, 
to  cover  their  heads  and  keep  their  hair 
intact  or  to  throw  around  their  shoul- 
ders, are  dutiable  eo  nomine  as  veils 
under  paragraph  358,  and  not  generally 
as  wearing  apparel  under  paragraph 
317.  Van  Raalte  v.  U.  S.,  7  Ct  Cust 
App.  299. 


not  adaptable  in  a  commercial  sense  to 
any  of  the  other  uses  to  which  chamois 
skins  are  commercially  put  are  duti- 
able as  "glove  leathers"  and  not  as 
"chamois  skins."  U.  S.  v.  Stiner  A 
Son,  7  Ct  Oust  App.  485. 


360.  Bags,  baskets,  belts,  satchels,  card  cases,  etc. 


13.  Manufactures  of  leather^— Strips 

of  leather  partly  dressed,  to  be  con- 
verted into  razor  strops,  held  not  duti- 
able as  manufactures  of  leather.  See 
paragraph  530. 

.  Leather  cut  to  forms  to  be  manufac- 
tured into  picker  straps  held  not  duti- 
able as  manufactures  of  leather.  See 
paragraph  530. 

Cue  tips,  made  by  cutting  with  a 
round  stamp  a  sheet  of  soft  and  a 
sheet  of  hard  leather  glued  together, 
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most  of  them  having  the  soft-leather 
side  rounded  on  the  lathe,  are  too  far 
advanced  in  condition  to  be  admissible 
free  under  paragraph  630,  Tariff  Act 
of  1913,  as  "  ♦  •  •  leather  not  spe- 
cially provided  for  •  ♦  ♦  and  leath- 
er board  or  compressed  leather."  Since 
they  are  a  manufacture  of  leather,  they 
are  more  specifically  provided  for  by 
paragraph  360,  as  such,  than  by  para- 
graph 385  as  a  manufacture  not  spe- 
cially provided  for,  and,  in  accordance 
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with  the  administrative  practice  under 
the  Tariff  Act  of  1909,  sanctioned  by 
re-enactment  in  the  act  of  1913,  they 
are  so  dutiable.  Brunswick-Balke-Col- 
lender  Co.  v.  U.  S.,"  7  Ct.  Cust.  App.  1. 
Leather  cue  tips  are  a  manufacture 
of  leather,  citing  Tilge  &  Co.  v.  U.  S., 
3  Ct.  Cust.  App.  97,  T.  D.  32360,  and 
Devoy  v.  U.  S.,  3  Ct.  Cust.  App.  444, 
T.  D.  33034.    Id. 


14.  "Permanently  fitted"  with  travel- 
ing, etc,  set8.^Paragraph  360  should 
not,  on  account  of  the  fact  that  it  lev- 
ies a  higher  rate  of  duty  on  the  articles 
it  names  if  "permanently  fitted"  with 
certain  other  articles,  be  construed  to 
mean  that  an  article,  to  be  dutiable  un- 
der it,  must  be  susceptible  of  being  so 
fitted.  Brunswick-Balke-Collender  Co. 
V.  U.  S.,  7  Ct.  Cust  App.  84. 


368.  Manufactures  of  bone,  chip,  grass,  etc 

3.  Baskets^-This  case  held  that  bas- 
kets made  of  **such  wood  shavings  as 
are  called  chip"  were  dutiable  eo  nom- 
•  ine  as  baskets  of  wood,  rather  than  as 
manufactures  of  chip.  It  did  not  hold 
that  a  manufacture  of  wooden  chip  was 
dutiable  as  a  manufacture  of  wood.    U. 


S.  V.  Kronfeld,  Saunders  &  Co.,  7  Ct 
Cust  App.  93. 

121/2.  Roping.— With  respect  to  rop- 
ings  made  of  wood  chip,  paragraph  368 
^"manufactures  of  ♦  ♦  ♦  chip")  is 
more  specific  thaa  paragraph  176  ("man- 
ufactures of- wood").  U.  S.  V.  Kronfeld, 
Saunders  &  Co.,  7  Ct.  Cust  App.  93. 


373.  Musical  instruments  or  parts  thereof,  etc. 


Musical  instruments  In  general.— It  is 

no  part  of  the  definition  of  a  musical 
instrument  that  it  can  be  used  to  pro- 
duce a  continuous  melody  and  that  a 
chromatic  scale  can  be  played  upon  it. 
U.  S.  V.  Sears,  Roebuck  &  Co.,  7  Ct 
Cust.  App.  60. 


Metal  triangle.— A  metal  triangle, 
with  a  wooden-handled  hammer  or 
striker,  is  dutiable  as  a  musical  instru- 
ment under  paragraph  373,  and  not  as 
composed  wholly  or  in  chief  value  of 
iron,  steel,  or  other  metal  under  para- 
graph 167.  U.  S.  V.  Sears,  Roebuck  & 
Co.,  7  Ct.  Cust.  App.  60.' 


376.  Works  of  art,  including  paintings,  etc. 


Works  of  art  In  general.— *'Works  of 
art,"  in  paragraph  376,  does  not  cover 
the  whole  range  of  the  beautiful  and 
artistic,  but  only  those  productions  of 
the  artist  which  are  something  more 
than  ornamental  and  decorative,  and 
which  may  be  properly  ranked  as  ex- 
amples of  the  free  fine  arts,  or,  pos- 
sibly, that  class  only  of  the  free  fine 
arts  imitative  of  natural  objects  as  the 
artist  sees  them,  and  appealing  to  the 
emotions  through  the  eye  alone.  U.  S. 
v.  Olivotti  &  Co..  7  Ct.  Cust  App.  46. 

Professional  production  of  sculptor.*- 
Marble  font  on  seats,  embellished  by 
sculptor  with  artistic  carvings,  held  not 
sculptures  or  works  of  art.  See  para- 
graph 98. 

A  work  is  not  necessarily  sculpture 
because  artistic  and  beautiful  and  fash- 


ioned by  a  sculptor  from  solid  marble'. 
Sculpture  as  an  art  is  that  branch  of 
the  free  fine  arts  which  chisels  or 
carves  out  of  stone  or  other  solid  ma- 
terial or  models  in  clay  or  other  plastic 
substance,  for  subsequent  reproduction 
by  carving  or  casting,  imitations  of  na- 
tural objects,  chiefly  the  human  form, 
and  represents  such  objects  in  their 
true  proportions  of  length,  breadth,  and 
thickness,  or  of  length  and  breadth 
only.  U.  S.  V.  Olivotti  &  Co.,  7  Ct 
Cust.  App.  46. 

Utilitarian  articles  do  not  become 
sculpture  by  reason  of  being  adorned 
by  the  carving  of  a  sculptor,  unless  the 
sculptural  decorations  be  so  compelling 
that  the  utilitarian  achievement  of  the 
artisan  is  lost  in  the  realized  senti- 
ment of  the  artist    Id. 


378.  Pencils  of  paper  or  wood,  etc. 

Lead    pencli8.r— Wooden   lead    pencils  ers  as  metal  articles  under  paragraph 

with  metal  holders  are  not  dutiable  as  167.    U.  S.  v.  Borgfeldt  &  Co.,  7  Ct 

entireties.    The  pencils  are  dutiable  as  Cust.  App.  367. 
such  under  paragraph  378,  and  the  hold- 

380.  Photographic  cameras,  and  parts  thereof,  etc. 


Moving  pictttre  flimSd^Ar tides  572 
and  573  of  the  Customs  Regulations  of 
1908,  pursuant  to  paragraph  500,  Tar- 
iff Act  of  1909,  and  containing  the  reg- 
ulations under  which  returned  Ameri- 
can goods  may  be  exempted  from  duty 
under  the  paragraph,  are  reasonable, 
and  therefore  have  the  force  of  law. 
Under  article  573,  the  collector  and 
naval  officer  may. waive  the  production 

SuPP.U.S.CoMP.'19— 73 


of  evidence  of  outward  shipment  pre- 
scribed by  article  572  only  when  two 
things  concur:  First,  they  must  be 
satisfied  that  the  goods  are  of  domestic 
origin;  and,  second,  there  must  be  a 
showing  that  it  is  impracticable  to  pro- 
duce such  evidence.  Upon  the  refusal 
of  the  collector  to  waive  compliance 
with  article  572,  with  a  showing  that 
it  was  impracticable  to  produce  the  evi- 
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dence  of  outward  shipment  therein  pre- 
scribed, the  only  just  inference  is  that 
he  was  not  satisfied  with  the  showing 
made;  and  it  is  quite  reasonable  to  in- 
fer that  be  was  not  satisfied  from  an 
examination    of    the    goods    that    they 


were  of  domestic  origin.  The  assess- 
ment of  duty  on  the  merchandise  (posi- 
tive moving  picture  films)  as  photo- 
graphic film  positives  (paragraph  474, 
Tariff  Act  of  1909)  is  affirmed.  Stone 
&  Co.  V.  U.  S.,  7  Ct.  Oust.  App.  439. 


381.  Pipes   and    smokers'    articles:      Common  tobacco   pipes,  etc. 

5.  Cigar  lighters.— Pocl^et  cigar  light-       cles  not   otherwise   provided  for.  See 
ers  held  not  dutiable  as  smokers'  arti-       paragraph  356. 

384.  Waste,  not  specially  provided  for,  etc. 

l2i/2>  Tea  eweepings.— Tea  sweepings 
mixed  with  lime  and  asafetida  held  not 
dutiable  as  waste.    See  paragraph  13. 

385.  That  there  sh^ll  be  levied,  collected  and  paid  on  the  im- 
portation of  all  raw  or  unmanufactured  articles  not  enumerated, 
etc. 


51/2.  Betel  nuts^— Betel  nuts  held  not 
dutiable  as  nonenumerated  articles. 
See  paragraph  226. 

311/2.  Food  maltose^— Food  maltose 
held  not  dutiable  as  a  nonenumerated 
manufacture.    See  paragraph  17. 

401/2.  Immortelles,  dried  and  dyed.— 
Immortelles,  dried  and  dyed,  held  not 
dutiable  as  unenumerated  articles.  See 
paragraph  210. 

431/2*  Leather.— Strips  of  leather 
partly  dressed,  to  be  converted  into  ra- 
zor strops,  held  not  dutiable  as  non- 
enumerated  articles  partly  manufactur- 
ed.   See  paragraph  530.  ' 

Leather  cut  to  form  to  be  manufac- 
tured in  piclcer  straps  held  not  dutia- 
ble as  a  nonenumerated  article  man- 
ufactured in  part.     See  paragraph  530. 

Leather  cue  tips  held  not  dutiable  as 
manufacture  not  specially  provided  for. 
See  paragraph  360. 

The  language,  "all  leather  not  spe- 
cially, provided  for  in  this  section"  (par- 
agraph 530),  precludes  the  classifica- 
tion of  any  leather  (as  a  material)  un- 
der paragraph  385.  Bahnsen  &  Co.  v. 
U.  S.,  7  Ct.  Cust.  App.  385. 

451/2.  Malt  soup  stock.— Malt  soup 
stock  held  not  dutiable  as  a  nonenu- 
merated manufacture.  See  paragraph 
17. 

61 1/2.  Pituitary  glands  of  calvesw— 
The  pituitary  glands  of  calves,  im- 
ported for  the  purpose  of  making  from 
them  a  watery  liquid  hypodermically 
injected  in  obstetric  work,  are  not 
classifiable  under  paragraph  419,  be- 
cause not  enumerated.  The  fact  that 
they  can  be  eaten  is  not  sufficient  to 


because  not  named  and  not  like  any  of 
the  things  named  in  the  paragraph. 
There  is  no  proof  identifying  them  with 
the  ''antitoxins,  vaccine  virus,  and  aD 
other  serums  derived  from  animals  and 
used  for  therapeutic  purposes"  of  par- 
agraph 400.  So  far  as  is  shown  by 
the  record  in  this  case,  their  classifica- 
tion as  nonenumerated  unmanufactured 
articles  under  paragraph  385  must  be 
affirmed.  Frankfeld  &  Co.  v.  U.  S., 
7  Ct.  Cust.  App.  296. 

7114-  Spruoe  gum^— Spruce  gum  is 
not  a  drug  as  the  term  is  used  in 
paragraph  27  or  477,  and  hence  is 
classifiable  under  neither  of  those 
paragraphs.  It  is,  tlien,  relegated  to 
the  residuary  provisions  of  paragaph 
385.  The  fact  that  it  has  been  cleaned 
is  not  sufficient  to  make  it  a  manufac- 
ture, and,  so  far  as  shown  by  this  rec- 
ord, it  is  dutiable  as  a  nonenumerated 
unmanufactured  article  under  par*' 
graph  385.  U.  S.  v.  Maine  Cent.  R- 
Co.,  7  Ct.  Cust.  App.  114. 

Following  United  States  v.  Maine 
Central  Railroad  Co.,  7  Ct  Cust  App- 
114,  T.  D.  36427,  spruce  gum  is  not 
classifiable  as  a  drug  under  either  pW' 
agraph  27  or  477.  U.  S.  v.  Leavitt,  7 
Ct.  Cust.  App.  144. 

711/2.  Stuffed  ohicks  and  ducklings^ 

Stuffed  chicks  and  ducklings  held  d<)^ 
dutiable  as  nonenumerated  manufac- 
tured articles.     See  paragraph  347. 

71^.  Stuffed  olives.-«tufited  olite* 
held  not  dutiable  as  nonenumerated  &'' 
tides.     See  paragraph  218. 

721/2.  Tea  aweepings^^Tea  sweep- 
ings mixed  with  lime  and  asafetida  held 
not  dutiable  as  a  nonenumerated  &f^' 
cle.    See  paragraph  13. 


make  them  classifiable  as  "meats"  un- 
der paragraph  545.  They  arc  not  duti- 
able as  "drugs"  under  paragraph  477, 

386.  That   each    and    every    imported    article,    not   enumerated, 

which  is  similar,  etc. 

Construotion  of  similitude  clause  In  Component  of  chief  value^-In  deter- 

general.— Articles  held  similar  to  enu-  mining  which  is  the   "component  ^' 

merated   article,   see   the   various  enu-  terial  of  chief  value"  under  paragraph 

merated  articles.  386,   Tariff   Act   of  1013,   of  a  f*bnc 
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with  A  warp  yarn  of  wool  and  a  weft 
yarn  of  mixed  wool  and  mohair,  the 
proportion  of  wool  in  *the  weft  yarn 
should  be  added  to  that  composing  the 
warp  yarn.  The  fact  that  the  weft 
yarn  is  in  chief  value  of  mohair  does 
not  warrant  the  assumption  for  this 
purpose    that    it    is    entirely    mohair. 


Field  &  Co.  v.  TJ.  S.,  7  Ct  Oust.  App. 
332. 

The  positive,  uncontradicted  testi- 
mony of  one  competent,  credible  wit- 
ness that  he  found  a  certain  yarn  to 
contain  a  percentage  of  25  or  more  of 
wool  is  sufficient  to  establish  tliat  as  a 
fact  in  the  case.    Id. 


FREE  LIST 

391.  Agricultural  implements:    Plows,  tooth  and  disk  harrows, 
etc. 


Agricultural  maohinery^-Shears  used 
exclusively  for  pruning  vineyards  and 
orchards  come  within  the  rule  of  the 
United  States  v.  Boker  &  Co.,  6  Ct. 
Cust.  App.  243,  T.  D.  35472.  They 
and  their  parts  are  admissible  free  of 
duty  as  agricultural  implements  and 
parts  under  paragraph  391.  They 
are  not  dutiable  as  "shears**  under 
paragraph  128,  and  bolts  and  nuts  for 
them  are  not  dutiable  as  bolts  and  nuts 
under  paragraph  123.  U.  S.  v.  Ducom- 
mun  Hardware  Co.,  7  Ct.  Cust,'  App. 

OPCO 

Congress  intended  that  those  shears 
which  are  chiefly  used  agriculturally 
should  not  be  dutiable  as  "shears"  un- 
der paragraph  128,  but  admissible  free 
as  agricultural  implements  under  this 
paragraph.    Id. 

The  classification  of  "shears"  under 
paragraph  128  and  "agricultural  im- 
plements'* under  paragraph  391  means 
that  all  shears  chiefly  used  for  agricul- 
tural purposes  are  classifiable  under 
paragraph  391,  and  other  shears  under 
paragraph  128.  U.  S.  v.  Irwin  &  Co., 
7  Ct.  Cust  App.  3G0. 

"Sheep  shears,  specially  designed  for 
shearing  sheep,**  and  shown  to  be  ex- 
clusively used  for  that  purpose,  are 
not  dutiable  as  "sheafs"  under  para- 
graph 128,  but  admissible  free  of  duty 
as  "a^icultural  implements**  under 
paragraph  391.    Id. 

Following  United  States  v.  Irwin  & 
Co.,  7  Ct.  Cust.  App.  360,  T.  D.  36906, 
decided  concurrently  herewith,  sheep 
shears   are   not   dutiable    as    "shears** 


under  paragraph  128,  but  admissible 
free  of  duty  as  "agricultural  imple- 
ments'* under  paragraph  391.  U.  S.  v. 
Wiebusch  &  Hilger,  7  Ct.  Cust.  App. 
364. 

Long-handled,  round-point  polished 
shovels  and  D-handled,  square-point 
polished  shovels  are  shown  by  the  evi- 
dence to  be  chiefly  used  by  farmers 
for  agricultural  purposes.  They  are 
admissible  free  of  duty  as  agricultural 
implements  (paragraph  391,  Tariff  Act 
of  1913),  and  not  dutiable  as  metal  ar- 
ticles (paragraph  167).  Tower  v.  U.  S., 
7  Ct.  Cust  App.  408. 

S  u  g  a  r- manufacturing    machinery.^-* 

Machinery  imported  for  sugar  making, 
but  chiefly  used  otherwise,  held  not 
free  of  duty.    See  paragraph  167. 

Machine  used  to  convert  crystal- 
line into  amorphous  sugar  for  makini; 
chocolate  held  not  free  of  duty  as  ma- 
chinery for  use  in  manufacturing  sugar. 
See  paragraph  167. 

Proof  that  a  machine  actually  used 
in  making  cfiocolate  is  susceptible  of 
being  used  in  making  sugar  would  not 
be  sufficient  to  make  it  classifiable  un- 
der paragraph  391  as  "machinery  for 
use  in  the  manufacture  of  sugar.** 
Downing  &  Co.  v.  U.  S.,  7  Ct  Cust 
App.  287. 

The  language  "machinery  for  use  in 
the  manufacture  of  sugar"  (paragraph 
391),  refers  to  the  chief  use  made  of 
such  machinery  when  imported,  and  not 
to  tbe  use  made  of  a  particular  im- 
portation. Brown  &  Co.  v.  U.  S.,  7 
Ct.  Cust  Appt  309. 


400.  Antitoxins,  vaccine  virus,  etc. 

Pituitary  glands.— Pituitary  glands 
held  not  classifiable  as  antitoxines,  etc* 
See  paragraph  385. 


408.  Bagging  for  cotton,  gunny- 
Cotton  bagging.— Pieces  of  woven  fab- 
rics of  single  jute  yarns,  about  a  square 
yard  each  in  size,  intended  for  use  in 
patching  cotton  bales,  not  bleached, 
dyed,  colored,  stained,  painted,  or  print- 
ed, not  exceeding  16  threads  to  the 
square  inch,  counting  the  warp  and 
filling,  and  weighing  not  less  than  15 
ounces  per  square  yard,  are  entitled 
to  free  entry  as  cotton  bagging  under 
paragraph  408,  and  not  dutiable  as  a 
woven  article  or  manufacture  of  vege- 


cloth,  etc. 

table  fiber  under  paragraph  284.  Tex- 
as &  P.  R.  Co.  V.  U.  S.,  7  Ct  Cust 
App.  328. 

Meaning  of  "printed."— The  term 
"primed,"  as  used  in  paragraph  408, 
applies  only  to  such  printing  as  affects 
the  character  or  condition  of  the  woven 
fabrics  as  such,  whether  by  way  of 
ornamentation  or  exploitation,  or  for 
other  like  purpose.  The  conspicuous 
stenciling  of  the  consignee's  name  upon 
a   fabric    for   purposes    of   temporary 

(1155) 


§  5291 


DUTIES  UPON   IMPORT 


(Tit.  33 


identification  does  not  make  it  a  print- 
ed fabric.  Texas  &  P.  Ry.  Co.  v.  U. 
S.,  7   Ct.  Oust.  App.   328. 

Weight  per  square  yard.— When  a 
fabric  is  in  evidence,  and  it  is  ap- 
parent from  a  mere  examination  in  the 
light   of   common    knowledge    and    ex- 


perience, without  technical  skill  and 
without  the  aid  of  weighing  or  measur- 
ing instruments,  that  it  weighs  more 
than  15  ounces  per  square  yard,  this 
should  be  accepted  as  a  proven  fact. 
Texas  &  P.  Ry.  Co.  ▼.  U.  S.,  7  Ct  Gust. 
App.  328. 


416.  Birds  and  land  and  water  fowls,  etc. 

Stuffed  chicks  and  ducklings.-— Stuffed      as   birds   and   land  and  water  fowls, 
chicks  and  ducklings  held  not  dutiable       See  paragraph  347. 

419.  Bladders,    and    all    integuments,    tendons    and    intestines  of 
animals,  etc. 

Construction  In  general.— Paragraph 
419  contains  no  general  language.  Con- 
sequently only  the  things  named  in  it 
are  classifiable  under  it.  Frankfeld  & 
Co.  V.  U.  S.,  7  Ct.  Cust.  App.  296. 


Pituitary  glands.— Pituitary  glands 
held  not  classifiable  as  bladders,  in- 
testines, etc.    See  paragraph  385. 


477.  Drugs,  such  as  barks,  beans,  etc. 


1/2.  In  general.^The  language  in  suc- 
cessive prior  tariff  acts  of  the  provi- 
sions corresponding  to  paragraphs  27 
and  477  shows  that  Congress  gradu- 
ally .  narrowed  their  scope  until  they 
include  those  articles  only  which  are 
drugs  within  the  limitations  set  by 
the  paragraphs.  U.  S.  v.  Maine  Cent. 
R.  Co.,  7  Ct.  Cust.  App.  114. 

This  paragraph  levies  duty  on  such 
drugs  only  as  are  named  and  as  are 
like  the  ones  named  in  the  paragraph. 
Frankfeld  &  Co.  v.  U.  S.,  7  Ct.  Cust. 
App.  296. 

21/2-  Crude  star  anise  seed.— The 
crude  seed  of  the  star  anise,  a  plant 
totally  different  from  the  anise,  is  not 
dutiable  as  "anise  seed,"  or,  its  oil 
being  obtained  by  distillation  and  not 
expression,  as  "other  oil  seeds,"  under 
paragraph  212,  but  admissible  free  as 
"drugs,  such  as  *  ♦  ♦  seeds  (aro- 
matic, not  garden  seeds),  ♦  ♦  ♦ 
which  are  natural  and  uncompounded 
drugs  and  not  edible  ♦  ♦  ♦  and 
are  in  a  crude  state,*'  under  paragraph 
477.  U.  S.  V.  McKesson  &  Bobbins,  7 
Ct.  Cust.  App.  13. 

Crude  star  anise  seed,  following 
United  Sta^s  v.  McKesson  &  Rob- 
bins,  7  Ct.  Cust.  App.  13,  T.  D.  36257, 
decided  concurrently  herewith,  is  not 
dutiable  as  "anise  seed,"  under  para- 
graph 212,  Tariff  Act  of  1913,  but  ad- 
missible   free    under    paragraph    477. 

514.  (Repealed.) 

Indigo  paste.— Indigo  paste  is  ob- 
tained from  indigo,  and  is  dutiable  as 
a  dye  obtained  from  indigo  under  para- 
graph  614.    U.   S.    ▼.  Hensel,   Bruck- 


U.  S.  V.  Tappenbeck,  7  Ct.  Cast. 
App.  17. 

8 1/4.  Nuts.— Betel  nuts  held  not 
classifiable  as  a  drug.  See  paragraph 
226. 

The  Tariff  Act  of  1909  specified  nuts 
eo  nomine  within  the  drug  paragraphs, 
whUe  the  act  of  1913  does  not.  "Notes 
on  Tariff  Revision,  1913,"  shows  that 
Congress  intended  that  the  specification 
of  Vnuts"  in  each  of  the  drug  para- 
graphs of  the  Tariff  Act  of  1909  re- 
ferred only  to  such  nuts  as  were  used 
expressly  for  dyeing  and  tanning  and 
that  this  intention  was  continued  in 
the  act  of  1913.  Paragraph  477,  Tariff 
Act  of  1913,  does  not  include  any  kind 
of  nuts.  Sheldon  &  Co.  v.  U.  S.,  7  Ct 
Cust.  App.  454. 

8>/2.  Pituitary  glands. -*  Pituitary 
glands  held  not  classifiable  as  drugs. 
Sec  paragraph  .3S5. 

IH/4.  Spruce  gum<— Spruce  gum  held 
not  classifiable  as  a  drug.  See  para- 
graph 8S5. 

There  being  no  evidence  in  the  record 
that  spruce  gum  is  a  drug,  it  cannot 
be  classified  under  either  paragraph  27 
or  477.  U.  S.  v.  Eastern  Drug  Co.,  7 
Ct.  Cust.  App.  210. 

I  i  i/2>  Tea  sweepinge.— Tea  sweep- 
ings mixed  with  lime  and  asafetida  held 
not  dutiable  as  a  drug.  See  paragraph 
13. 


mann  &  Lorbacher,  7  Ct.  Cust.  App- 
391. 

ThiolndigOd— Colors  known  as  thioin- 
digo  held  not  dutiable  as  dyes  obtained 
from  indigo.    See  paragraph  20. 


518.  Iron  ore,  including  manganiferous  iron  ore,  etc. 

Iron  in  pi gs^— Iron  in  the  form  of 
pigs,  known  by  the  proprietary  name 
"tant  iron,"  having  a  silicon  content 
greater  than  that  of  ordinary  pig  iron, 
but  much   less   than   that  of   ordinary 
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ferrosilicon,  and  manganese  and  sul- 
phur contents  greater  than  those  of 
ferrosilicon,  used  for  casting  and  ma- 
chining into  .bowls  to  contain  acids, 
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con  as  an  alloy  in  the  manufacture  of 
steel,  is  but  a  special  kind  of  pig  iron, 
and  is  dutiable  as  "iron  in  pigs"  (par- 
agraph  518).     It   is   not   ferrosiiicon, 


and  is  not  dutiable  as  such  under  para- 
graph 102,  or  as  "unwrought  metal" 
under  paragraph  154.  U.  S.  ▼.  Faunce, 
7  Ct.  Gust.  App.  426. 


530.  All  leather  not  specially  provided  for. 

1/2-  In  generaL^The  language  "all 
leather  not  specially  provided  for  in 
this  section"  (paragraph  530)  precludes 
the  classification  of  any  leather  (as  a 
material)  under  paragraph  385.  Bahn- 
sen  &  Co.  V.  U.  S.,  7  Ct.  Cust  App. 
385. 

Strips  of  leather  designed  to  be  man- 
ufactured into  picker  straps  are  not 
dutiable  as  manufactures  of  leather 
under  paragraph  360,  Tariff  Act  of 
1913,  or  as  nonenumerated  articles 
manufactured  in  part  under  paragraph 
385.  They  are  admissible  free  of  duty 
as  "leather"  (paragraph  530).  Bahn- 
sen  &  Co.  V.  U.  S.,  7  Ct.  Cust.  App. 
385;  Hensel,  Bruckmann  &  Lorbacher 
T.  U.  S.,  7  Ct.  Cust.  App.  388. 

The  fact  that  successive  tariff  acts 
from  1890  to  1909,  both  inclusive, 
provided  for   "leather  cut  into   forms 


suitable  to  be  converted  into  manu- 
factured articles"  separately  from 
manufactures  of  leather  shows  that 
Congress  regards  such  merchandise  as 
leather,  and  not  manufactures  of  leath- 
er. Koken  Barbers'  Supply  Co.  et  al. 
v.  U.  S.,  7  Ct.  Cust.  App.  394. 

Strips  of  partly  dressed  leather,  to 
be  converted  by  further  inanufacturing 
processes  into  razor  strops,  are  not 
dutiable  as  "manufactures  of  leather" 
under  paragraph  360,  or  as  nonenu- 
merateS  articles  partly  manufactured 
under  paragraph  385.  They  are  ad- 
missible free  of  duty  as  leather  under 
paragraph  530.    Id. 

31/2.  Cue  Tips.— Leather  cue  tips  held 
not  free  of  duty  as  leather  not  spe- 
cially provided  for.  See  paragraph 
360.  .       ' 


545.  Meats:    Fresh  beef,  veal,  mutton,  etc. 

Frankfeld  &  Co.  v.  U.  S.,  7  Ct.  Cust. 
App.   296. 

Pituitary    glands.— Pituitary    glandd 
held    not    classifiable    as    meats.    See 


In  general.— Paragraph  545  contem- 
plates such  "meats"  only  as  are  of 
everyday  consumption  and  the  subject 
of  the  meat  inspection  laws  of  the 
country,  its  states,  and  municipalities. 


552.  Moss,  sea  weeds,  etc. 

Crude  seaweed.— Seaweed,  dried, 
with  nothing  added  to  change  its  char- 
acter, and  packed  in  tin  boxes  as  a 
convenient  method  of  getting  the  prod- 
uct to  market,  is  classifiable  as  crude 


paragraph  385. 


seaweed  (par.  552),  and  not,  by  rea- 
son of  being  edible,  as  a  vegetable 
(par.  200).  U.  S.  v.  Ohashi  Importing 
Co.,  7  Ct  Cust.  App.  487;  U.  S.  v. 
Furuya  &  Co.,  7  Ct.  Cust.  App.  495. 


578.  Platinum,  unmanufactured,  etc. 

Wire  of  platinum  and  iridium.— Wire        * 

of  platinum  and  iridium  held  not  plati- 
num in  wire.    See  paragraph  114. 

582.  Professional   books,    implements,   instruments,   etc. 


Bonds.— Act  Aug.  5,  1909,  §  1,  Free 
List,  par.  656,  providing  that  theatri- 
cal scenery,  etc.,  brought  by  proprie- 
tors or  managers  from  abroad  for  tem- 
porary exhibition  and  not  for  sale, 
shall  be  admitted  free  of  duty,  bond 
being  given  for  payment  of  duties  im- 
posed upon  all  articles  not  exported, 
does  not  require,  as  condition  precedent 
to  validity  of  bond,  that  importers  of 
theatrical  effects  must  have  actual  pos- 
session of  or  accompany  same  at  time 
of  arrival,  or  be  a  person  immigrating 
to  the  United  States.  Illinois  »Surety 
Co.  V.  U.  S.  (C.  C.  A.)  251  F.  823. 

In  action  by  United  States  against 
surety  on  redelivery  bond,  conditioned 
that  principal,  within  six  months,  would 
redeliver  to  collector  of  port  theatri- 
cal scenery  imported,  surety  is  in  no 
position  to  say  goods  ought  not  to  have 
been  admitted  temporarily  free  of  duty, 


because  unaccompanied  by  importer;  it 
having  become  surety  with  knowledge 
of  fact  goods  were   so  admitted.     Id. 

A  redelivery  bond,  given  by  the  im- 
porter of  theatrical  scenery  for  tem- 
porary use  only  in  this  country,  and 
conditioned  that  he  would  redeliver  the 
scenery  within  six  months  to  the  col- 
lector of  a  port,  and  re-export  it,  was 
not  void,  as  restricting  exportation 
from  any  port  other  than  that  mention- 
ed only  as  place  of  redelivery  to  col- 
lector to  prove  identity.     Id. 

.Statutes  requiring  the  execution  of 
redelivery  bonds  for  imported*  goods 
are  remedial  in  their  character,  and 
should  be  construed  liberally,  to  carry 
out  the  purpose  of  their  enactment. 
Id. 

Redelivery  bond,  executed  by  the  im- 
porter of  theatrical  scenery,  etc.,  was 
not  void  because  conditioned  that  im- 
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porter  within  six  months  would  rede- 
liver to  collector  of  port  and  export  it, 
though  Act  Aug.  5,  1909,  c.  6,  §  1, 
Free  List,  par.  656,  requires  that  bond 
bo  given  for  ^payment  of  such  duties  as 
may  be  imposed  by  law  in  case  goods 
are  not  exported  within  six  months. 
.Id. 

Redelivery   bond,   given   by   importer 
of  theatrical  scenery,  etc.,  conditioned 


that  he  would  within  six  months  re- 
deliver to  collector  of  port,  and  enter 
effects  for  exportation  within  six 
months,  as  prescribed  by  Act  Aug.  5, 
1909,  c.  6,  §  1,  Free  List,  par.  656,  was 
valid  as  common-law  obligation,  though 
not  conditioned  for  payment  of  such 
duties  as  might  be  imposed  by  law; 
the  statutory  requirement.    Id. 


642.  Wearing  apparel,  articles  of  personal  adornment,  etc. 


Construction  of  paragraph  in  gen- 
erals—Merchandise ordered  by  appellee 
in  a  foreign  country  from  a  foreign 
country  for  delivery  in  a  forfeign  coun- 
try, but  delivered  to  and  paid  for  by 
appellee  in  this  country,  was  not  "ac- 
quired abroad"  within  the  meaning  of 
paragraph    642,    Tariff    Act    of    1913. 


which  permits  free  entry  of  up  to,  but 
not  exceeding,  $100  in  value  of  arti- 
cles acquired  abroad  by  residents  of 
this  country  for  personal  or  house- 
hold use  or  as  souvenirs  or  curios,  but 
not  bought  on  commission  or  intended 
for  sale.  U.  S.  v.  Hutchings,  7  Ct. 
Gust.  App.  283. 


648.  Woods :    Cedar,  including  Spanish  cedar,  lignum-vitae,  'etc. 

Rattan^— Reeds    made    from     rattan       sticks  cut  into  lengths.    See  paragraph 
held  not  free  of  duty  as  rough  rattan      173. 

650.  Wool  of  the  sheep,  hair  of  the  caniel,  etc. 

Cited    without    definite    ^pplioation, 

U.  S.  V.  Salfner,  7  Ct.  Oust.  App.  371. 

651.  Wool  wastes:   All  noils,  top  waste,  etc. 

Cited    without    definite    application, 

U.  S.  V.  Salfner,  7  Ct,  Cust.  App.  371. 

656.  Works  of  art  (except  rugs  and  carpets),  collections,  etc. 


Regulations  as  to  proof  of  antiquity. 

— Where  an  invoice,  required  by  the 
Treasury  Department's  regulation  pur- 
suant to  paragraph  656  to  be  certified 
before  the  American  consul,  consisted 
of  two  sheets  seeming  in  themselves 
to  be  parts  of  the  same  document,  and 
had  the  certificate  on  the  first  sheet 
only,  the   certificate  attaches   presum- 


ably to  both  sheets  as  one  document. 
Having  been  so  accepted  and  passed 
on  without  objection  by  the  collector 
in  the  line  of  his  official  duty,  this  court 
must  presume,  in  the  absence  of  proof 
to  the  contrary,  that  the  forno  it  had 
when  filed  with  him  was  the  form  it 
had  when  submitted 'to  the  consul.  U. 
S.  V.  Shallus,  7  Ct  Cust.  App.  314. 


§  5291d.  (Act  Aug.  31,  1918,  c.  165,  §  1.)  Articles  for  Red  Cross 
free  of  duty, 
Duriug  the  continuance  of  the  state  of  war  now  existing,  and  dur- 
ing the  period  of  one  year  thereafter,  there  may  be  imported  into  the 
United  States  free  of  the  payment  of  any  import  duty  any  articles 
of  clothing,  medicines,  drugs,  hospital  supplies  and  equipment, 
goods,  wool  and  cotton,  and  the  products  thereof,  donated  by  any 
person  or  persons  abroad  and  consigned  to  the  American  National 
Red  Cross :  Provided,  That  such  articles  or  supplies  are  not  to  be 
sold  but  are  only  to  be  donated  or  used  by  it  solely  to  or  for  the 
benefit  of  the  land  or  naval  forces  of  the  United  States  or  of  the  al- 
lies of  the  United  States,  or  for  the  relief  of  the  civilian  population 
of  the  United  States  or  any  of  its  said  allies.     (40  Stat.  954.) 

This  section,  and  the  section  next  following  were  an  act  entitled  **An  act 
to  authorize  the  importation  without  the  payment  of  duty  of  sundry  ar* 
ticl%s  for  the  American  National  Red  Cross  to  be  donated  or  used  by  it 
solely  to  or  for  the  benefit  of  the  land  or  naval  forces  of  the  United  States 
or  its  allies,  or  for  the  relief  of  the  civilian  population  of  the  United  States 
or  of  its  allies,"  cited  above. 

(1158) 


Ch.  A)  DUTIES  UPON  IMPORTS  §  5309 

§  5291e..(Act  Aug.  31,   19l8,  c.    165,  §  2.)     Same;    regulations. 

The  Secretary  of  the  Treasury  shall  prescribe  such  regulations  as 
may  be  necessary  to  carry  this  Act  into  effect.     (40  Stat.  954.) 

See  note  to  §  5291d,  ante. 

§  5293.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  B.)     Reciprocity  treaty  with 

Cuba  not  affected,  except  as  to  proviso. 

Continuance  of  preferential  on  sugar  ential  on  Cuban  sugar  imported  into 

imported.— Under  the  rates  of  duty  im-  the    United    States    continues    on    and 

posed  by  paragraph  177  of  the  Tariff  after  the  latter  date,  being  continued 

Act  of  October  3,  1913,  and  effective  in  effect  by  section  5203.    30  Op.  Atty. 

March  1,  1914,  the  20  per  cent,  prefef-  Gen.  259. 

§  5296.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  E.)  Countervailing  duty  on 
articles  on  which  export  bounty  was  paid. 

Construotlon  of  aot  In  OM^i^alw-^he  thing  done  be  called  "allowance,"  "boni- 
plain,  explicit,  and  unequivocal  pur-  fication,"  "bounty,"  "grant,"  "draw- 
pose  of  this  section  is  that  whenever  back,"  or  what,  matters  not.  The 
a  foreign  power  or  dependency  or  any  question  is  whether  6r  not  the  result 
political  subdivision  of  a  government  would  be  to  admit  the  merchandise  to 
shall  give  any  aid  or  any  advantage  to  our  markets  at  a  lower  cost  price, 
exporters  of  goods  imported  into  this  Nicholas  &  Co.  v.^U.  S.,  7  Ct.  Gust, 
country  therefrom,  whereby  they  may  App.  97. 

be  sold  for  less  in  competition  with  What  constitutes  bounty  or  grant.— 
our  domestic  goods,  the  duties  on  them  An  "allowance"  paid  by  the  United 
shall  be  increased  to  that  extent.  It  Kingdom  to  the  exporter  of  spirits  is 
is  the  result  of  such  aid  or  tnivantage  a  "bounty  or  grant"  within  the  mean- 
that  Congress  seeks  to  countervail,  re-  ing  of  this  section,  and  justifies  the 
gardless  of  whatever  name  or  in  what-  imposition  of  the  countervailing  duty 
ever  manner  or  form  or  for  whatever  provided  for  by  the  paragraph.  Nich- 
purpose   it   was   given.      Whether   the  olas  &  Co.  v.  U.  S.,  7  Ct.  Oust.  App.  97. 

§§  5299-5301.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  G,  subsecs.  1-3.)  Im- 
portation of  obscene  books,  lottery  tickets,  etc. 

Cited    without    definite    application,  ^ 

U.  S.  V.  Jones  (D.  C.)  230  F.  262. 

§  5302.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  H,  subsec.  1.)  Importation 
of  neat  cattle  and  hides  prolubited ;  suspension  of  prohibition, 
in  part. 

Importation    from    Colombia    under  determined,    and    given    public    notice 

treaty^— Colombia  is  not  entitled,  under  thereof,  that  such  importation  will  not 

the  treaty  of  1846  between  the  United  tend  to  the  introduction  or  spread  of 

States    and    New    Granada,    to    have  contagious  or  infectious  diseases  among 

healthy  cattle  imported  from  her  terri-  cattle   of   the   United  States.     30   Op. 

tory  into   thre   United  States  until  the  Atty.    Gen.    325. 
Secretary  of  the  Treasury  has  officially, 

§  5308.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  J,  subsec.  4.)  Admission 
without  payment  of  duty,  imder  bond  for  exportation. 

See  section  5291,  par.  582,  ante,  and 
note  thereunder. 

§  5309.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  J,  subsec.  5.)  Importation 
in  bond  of  materials  for  construction  of  vessels  and  of  ma- 
terials for  building  their  machinery,  and  articles  for  outfit  and 
equipment ;  use  free  of  duty. 

iMarine  engine.— The  obvious  intent  marine  engine  is  "materials"  and  can 
of  this  section  was  to  favor  the  ship-  be  imported  free  of  duty  would  de- 
ping  industry  of  this  country,  and  feat  the  obvious  intent  of  the  subsec- 
whatever  of  ambiguity  may  be  found  in  tion.  U.  S.  v.  Outerbridge  &  Co.,  7 
it  must  be  resolved  so  as  to  give  effect  Ct.  Cust.  App.  223. 
to  that  intention.  The  interchangeable  The  importation  in. one  shipment  of 
use  in  the  subsection  of  the  words  all  the  essential  parts  of  a  marine  en- 
"materials"  and  "articles"  denies  to  it  gine,  though  such  parts  be  unassem- 
uniform  expression,  unless  "articles"  bled,  is  an  importation  of  a  marine 
be  construed  to  mean  such  articles  as  engine.    Id. 

are    materials   used   in    further    manu-  All  the  parts  of  a  marine  engine,  ex- 

facture.    To    hold    that    a    completed  cept  bushes,  filter  box,  connecting  pipe 
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from  receiver  to  condenser,  and  bolts 
to  fasten  it  to  its  foundation,  consti- 
tute a  complete  marine  engine.    Id. 

A  marine  engine  is  not  admissible 
free  of  duty  und^  this  section,  as  ship- 
building materials  or  articles,  but  is 
dutiuble  under  section  5291,  paragraph 
165,  ante,  as  a  steam  engine.    Id. 

Trawls  imported  for  repairs.— A 
trawl  is  not  a  part  of  the  vessel  which 
draws  it,  but  is  equipment  for  the  ves- 


sel. Otte  v.  U.  Sm  7  Ct  Oust.  App. 
186. 

Trawls  imported  for  repairs  are  not 
admissible  free  of  duty  aff  original 
equipment  of  American  vessels  under 
this  section,  or  as  repair  parts  of  such 
vessels  under  Comp.  St.  1916,  S  5310. 
Id. 

Cited  without  definite  application, 
U.  S.  v.  Kennedy  &  Moon,  7  Ct.  Cust 
App.  442. 


§  5310.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  J,  subsec.  6.)     Withdrawal 
from  bond  of  articles  for  repair  of  vessels. 

certain  class  to  be  equipped  with 
wireless  apparatus  of  a  certain  class, 
such  apparatus  imported  to  replace  in- 
efficient apparatus  upon  such  Ameri* 
can  ships  is  admissible  free  of  duty  as 
repairs  for  American  vessels  under 
subsection  .6  of  paragraph  J  of  section 
4,  Tariff  Act  of  1913,  and  not  dutiable 
as  being  in  chief  value  of  metal  under 
paragraph  107.  U.  S.  v.  Kennedy  & 
Moon,  7  Ct.  Cust.  App.  442. 


Trawls  Imported  for  repairs.— Trawls 
imported  for  repairs  are  not  admissible  ■ 
free  of  duty  as  original  equipment  of 
American  vessels  under  section  5309, 
or  as  repair  parts  of  such  vessels  un- 
der this  section.  Otte  v.  U.  S.,  7  Ct 
Cust.  App.  166. 

Wireiess  apparatus.— In  view  of  Act 
July  23,  1912,  37  Stat.  199,  amenda- 
tory of  Act  June  24,  1910  (Comp.  St. 
1916,   §   8262),   compelling  ships   of   a 

§  5311.  (Act  Oct.  3,  1913,  c.  16,  § 
duties  on  goods,  imported  in 

Reciprocity  treaties.— The  5  per  cent, 
tariff  discount  given  merchandise  .im- 
ported in  American  bottoms  by  this 
section  is  inoperative  as  to  present 
reciprocity  treaties  with  foreign  coun- 
tries. U.  S.  V.  M.  H.  Pulaski  Co.,  37 
S.  Ct.  346,  243  U.  S.  97,  61  L.  Ed. 
617. 

Goods  Imported  In  American  vesseis. 

— Goods  imported  in  American  vessels 
are  entitled  to  a  5  per  cent,  discount 
under  this  section.    U.  S.  v.  McGibbon 


§  5326.  (Act  July  26,  1911,  c.  3,  § 

Repeal  of  eeotion  3.— The  Tariff  Act 
of  1913  wals  designed  to  be  a  com- 
plete revision  of  the  tariff  laws  of  the 
country,  and  its  wording  very  clearly 
shows  that  it  was  intended  as  a  sub- 
stitute for  all  prior  tariff  legislation 
not  saved  by  the  act  itself.  The  rule 
seems  to  be  well  settled  that  an  act 


IV,  J,  subsec.  7.)     Discount  on 
United  States  vessels. 

&  Co.,  7  Ct  Cust.  App.  290;    Straw 

6  Co.  V.  U.  S.,  7  Ct,  Cust.  App.  414. 
Goods  Imported  In   BelglaH  vessels. 

—Goods  imported  in  Belgian  yesaels 
are  entitled  to  5  per  cent,  discount 
under  this  section.  Straus  &  Co.  ▼.  U. 
S.,  7  Ct  Cust  App.  414. 

Goods  Imported  In  Dutch  vessels.- 
Goods  imported  in  vessels  belongin;  to 
Holland  or  the  Netherlands  are  en- 
titled to  the  5  per  cent,  discount  under 
this  section.    Isler   &  Guye  v.  U.  S., 

7  Ct.  Cust  App.  178. 

1.)     Reciprocity  with  Canada. 

of  that  character  must  be  held  to  have 
repealed  all  prior  laws  not  expressly 
continued  in  force  and  relating  to  the 
same  subject,  and  so  the  Tariff  Act  of 
1913  repealed  section  2  of  ^e  Cana- 
dian Reciprocity  Act.  Dow  Co.  v.  U. 
S.,  7  Ct  Cust  App.  343. 


CHAPTER  B— THE  TARIFF  COMMISSION 

§  5326bb.  (Act  July  1, 1918,  c.  113,  §  1.)     Disbursing  clerk. 

The  disbursing  clerk  of  the  Treasury  Department  shall  act  in  a 
similar  capacity  for  the  United  States  Tariff  Commission.  (40 
Stat.  652.) 

This  section  was  a  provision  of  the  sundry  civU  appropriation  act  for  the 
fiscal  year,  1919,  cited  above. 
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Chap.  Bee. 

1.  Collection -districts,  ports,  and  officers ^27 

2.  Qualifications,  pay,  and  duties  of  officers 5359 

4.     Entry  of  merchandise 5481 

6.     Unlading  5556 

6.  Appraisal    '. 5591 

7.  The  bond  and  warehouse  system 5650a 

7A.  immediate  transportation  in  bond  to  inland  ports 5695 

8.  Payment 5714 

10.  Enforcement  of  duty- laws  and  punishmsnt  for  violations 5763, 

11.  Provisions  applying  to  commerce  with  contiguous  countries 5809 


CHAPTER  ONE— COLLECTION-DISTRICTS, 

PORTS,  AND  OFFICERS 

§  5327.  (Act  Aug.  24»  1912,  c.  355,  §  1.)     Reorganization  of  Cus- 
toms Service  by  President. 

Reorganization  In  general.— See  Coch-  was  duly  authorized  by  this  act,  under 

nower  v.  U.  S.,  51  Ct.  CI.  461.  which  the  President's  proclamation  of 

The  continuance  in  office  of  collectors  March  3,^  1913,  reorganiadng  the  cus- 

of  ports  in  the  enlarged  districts  until  toms  service,  was  issued.    30  Op.  Atty. 

expiration  of  their  existing  commissions  Gen.  204. 


CHAPTER  TWO— QUALIFICATIONS,  PAY,  AND 

DUTIES  OF  OFFICERS 

§  5359.  (R.  S.  §  2621.)     Duties  of  collector  where  naval  officers  and 
surveyors  are  appointed. 

Powers,  datiM,  and  Itabllltloa  In  gen-         The  powers  and  duties  of  collectors 

eral.— The  power  of  a  collector  to  liqui-  of  customs  are  equally  vested  in  their 

date  and  reliquidate  is  vested  in  him  special  deputies,  and  the  special  depu- 

by    statute,    and    unlimited    except    by  ties*  right  and  power  to  liquidate  and 

affirmative  law.     This  has  been  recog-  reliquidate  are  without  question.    Id. 
nlzed    by    consistent,    persistent,    and  See,  also,  notes  under  §§  5595,  5715, 

continuous  administrative  practice,  leg-  post, 
islative  enactment,  and  judicial  decision 

since  the  institution  of  his  office.    Vi-         Cited    without    definite    applloation, 

teUi  &  Son  v.  U.  S.,  7  Ct.  Oust  App.  MacMath  v.  U.  S.,  39  S.  Ct.  31,  63  L. 

243.  Ed.  — . 

§  5368.  (R.  S.  §  2630.)     Deputy  collectors. 

Powers  and  duties  In  general.p-The  and  power  to  liquidate  and  reliquidate 

powers  and  duties  of  collectors  of  cus-  are  without  question.    Vitelli  &  Son  v. 

toms  are  equally  vested  in  their  special  U.  S.,  7  Ct.  Cust.  App.  243. 
deputies,  and  the  special  deputies'  right 

§  5394.  (R.  S.  §  2687.)     Apportionment  of  compensation. 

Clerk's   fees    In    natural izatiOH    pro-  in  naturalization  cases,  though  one-half 

ceedingsw— Under  Naturalization  Act,  §  of  the  fees  exceeded  that  sum.    Robb 

13  (Comp.  St.  1916,  §  4372),  and  this  v.  U.  S.,  233  F.  525,  147  C.  C.  A.  411. 
section,  held,  that  the  clerk  of  the  Cir-  Under  this  section  and  Act  June  29, 

cuit  Court,  during  the  last  half  year,  1906  (Comp.  St.  1916,  §  4372),  a  clerk 

which  the  office  existed,  could  not  re-  of  a  court  is  not  entitled  to  the  full 

tain  more  than  $1,500  of  fees  received  maximum  sum  allowed  for  fees  collect- 
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ed  in  naturalization  proceedings  in  any 
one  fiscal  year  received  during  six 
months  of  such  year,  but  is  only  enti- 
tled to  retain  )iis  pro  rata  share  of 
said  maximum  sum  for  the  period  dur- 


ing   which    said    fees    were    collected. 
Darling  v.  U.  S..  51  Ct.  CI.  100. 

Decisions  under  superseded  acts— la 
general.— See  Cochnower  y.  U.  S.,  39 
JS.  Ct.  137,  63  L.  Ed.  — . 


CHAPTER  FOUR— ENTRY  OF  MERCHANDISE 


Sec 

5481.  Requisites  of  an  entry   of  goods 

generally. 
,5484.  Bond   by   agent,   factor,   common 
carrier    or    person    other    than 
owner  or  consignee. 

5496.  Baggage  and  tools. 

5499.  Concealing  dutiable  articles  in 
baggage. 

5522.  Entry  without  invoice,  on  affida- 
vit and  verified  statement; 
books;    bond  for  production. 


Sec. 

5524.  Entry    or   introduction    of   goods 

by   means   of   false   invoice   or 

other  deception. 

5526.  Same;    forfeiture. 

5527.  Addition  to  or  deduction  from  in- 

voice value;  additional  duties; 
forfeiture  for  undervaluation. 

5548.  Smuggling  merchandise,  or  mak- 
ing or  passing  false  invoice. 

5553.  Regulations  for  carrying  act  into 
effect. 


§  5481.  (R.  S.  §  2785.)     Requisites  of  entry  of  goods  generally. 

Entry   on    invoice.— The    fact   that   §  invoice  as  other  importations.    Nation- 

5291,  par.  162,  ante,  provides  a  special  al  Zinc  Co.  v.  U.  S.,  7  Ct.  Cust.  App. 

method    of  appraising  zinc   ores,   does  145. 
not  relieve  them  from  being  entered  on 

§  5484.  (R.  S.  §  2787,  as  amended,  Act  March  2,  1905,  c.  1306.) 
Bond  by  agent,  factor,  common  carrier,  or  person  other  than 
owner  or  consignee. 

Action  on  bond8.r— An  action  by  the 
United  States  on  bonds  given  by  an  im- 
porting agent  pursuant  to  this  section 
for  failure  to  observe  the  technical  re- 
quirements of  that  section,  the  duties 


having  been  paid,  is  one  to  recover  a 
penalty  or  forfeiture  accruing  under  the 
customs  laws,  and  is  barred  in  three 
years  by  Comp.  St.  1916.  §  1713.  U.  S. 
v.  Joles  (D.  C.)  251  F.  417. 


§  5496.  (R.  S.  §  2799.)     Baggage  and  tools. 

Cited    without    definite    appiication,       (D.  C.)  241  F.  926;  30  Op.  Atty.  Gen. 
Sierra  v,  U.  S.  (C.  C.  A.)  233  F.  37;       123. 
U.  S.  V.  One  Blue  Taffeta  Evening  Coat 


§  5499.  (R.  S.  §  2802.)     Concealing  dutiable  articles  in  baggage. 

legal  conclusion,  since  -the  term  is  not 
used  as  a  legal  term,  but  embraces  any 


i.  Proceedings  to  forfeit.— In  a  count 
of  a  libel  for  forfeiture  of  goods,  which 
charged  that  the  goods  were  part  of 
the  baggage  of  the  claimant  and  were 
not  "mentioned"  to  the  collector  before 
^whom  the  entry  of  the  articles  was 
made,  contrary  to  this  section,  the 
word   "mentioned"  does  not  involve  a 


form  of  mentioning  included  in  its 
broader  colloquial  meaning.  U.  S.  v. 
One  Blue  Taffeta  Evening  Coat.  Trfm- 
med  Lace,  and  Other  Women's  Cloth- 
ing (D.  C.)  237  F.  703. 


§  5522.  (Act  Oct.  3,  1913,  c.  16,  §  III,  E.)     Entry  without  invoice, 
on  affidavit  and  verified  statement;   books;   bond  for  produc- 


tion. 

LIbei  for  forfeiturow^A  count  in  a  li- 
bel for  the  forfeiture  of  goods,  which 
charged  that  they  were  imported  with- 
out the  production  of  a  duly  certified 
invoice,  and  without  an  aflSdavit  excus- 
ing failure  to  produce  the  invoice  and 
a  sworn  statement  of  the  costs,  con- 
trary to  this  section,  is  fatally  defec- 
tive, since  the  importation  is  complete 
as  soon  as  the  goods  enter  the  port, 
at  which  time  tliere  could  be  no  eva- 
sion of  the  duty,  so  that  there  can  be 
no  illegal  importation,  except  of  goods 
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illegally  paclced  or  absolutely  forbidden. 
U.  S.  V.  One  Blue  Taffeta  Evening  Coat, 
Trimmed  Lace,  and  Other  Women's 
Clothing  (D.  C.)  237  ¥.  703. 

A  libel  for  forfeiture  of  goods  for 
false  statements  to  the  examiner,  which 
does  not  properly  plead  article  1124  of 
the  Customs  Regulations,  or  allege  that 
the  collector  had  designated  the  mer- 
chandise for  examination,  fails  to  show 
that  the  examiner  had  any  powers  with 
reference  to  the  merchandise.    Id. 
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§  5524.  (Act  Oct.  3,  1913,  c.  16,  §  III,  G.)     Entry  or  introduction  of 
goods  by  means  of  false  invoice,  or  other  deception. 


2.  False    entry— In    generai.r— Under 

Act  Aug.  5,  1009,  c.  6,  §  28,  subsec. 
9,  36  Stat.  97,  providing  that  if  any  own- 
er shall  enter  or  introduce  into  the 
commerce  of  the  United  States  any  im- 
ported merchandise  by  means  of  any 
fraudulent  or  false  invoice,  affidavit, 
letter,  or  paper,  or  by  means  of  any 
false  statement,  by  means  whereof  the 
United  States  may  be  deprived  of  the 
lawful  duties  accruing  thereon,  such 
person  shall  be  fined  or  imprisoned, 
held,  that  any  fraudulent  or  false  in- 
voice, affidavit,  letter,  or  paper,  or  any 
false  statement,  regarding  the  value  of 
imported  merchandise,  whether  requir- 
ed by  statute  or  not.  was  a  violation 
therpof.  U.  S.  v.  Abrams  (D.  C.)  230 
F.  310.      • 

10.  Indictment— Under  prior  statutes. 

~A  count  in  an  indictment  charged  that 
defendants  unlawfully  imported  from 
Canada  into  the  United  States  certain 
imported  merchandise  subject  to  a  duty 
to  be  computed  on  the  then  value,  at 
a  valuation  much  lower  than  its  actual 
value,  by  means  of  a  false  statement, 
a  fraudulent  invoice,  and  a  false  affi- 
davit, for  the  purpose  of  defrauding  the 
United  States;   that  defendants  caused 

§  5526.  (Act  Oct.  3,  I913,  c.  16, 

2.  Owner,  consignee,  agent,  or  other 
person.— Under  this  section,  foreign 
seller  and  buyer,  who  participate  in  de- 
frauding United  States  customs  by  un- 
derstating value  of  goods  imported, 
may  all  be  joined  in  an  action  to  .re- 
cover as  a  penalty  the  value  of  the 
goods  which  was  forfeited.  U.  S.  v. 
Leon  Rheims  Co.  (D.  C.)  246  F.  179. 

3.  Forfeiture— In  •  general.r— Under 
this  section  and  Rev.  St.  S  3082  (Comp. 
St.  1910,  §  5785),  held,  that  merchan- 
dise imported  into  United  States  from 
Cuba  by  registered  mail,  in  violation  of 
Postal  Convention,  art.  11,  dated  June 
16,  1903,  between  Cuba  and  United 
States,  and  article  16  of  Universal  Pos- 
tal Convention,  dated  May  26,  1900, 
was  subject  to  forfeiture.  U.  S. 
V.  Four  Packages  of  Cut  Diamonds 
(D.  C.)  247  F.  354. 

7.  — -  False  entry.— Act  Aug.  5, 
1909,  c.  6,  §  28,  subsec.  9,  36  Stat.  97, 
provides  that  if  any  consignor,  etc., 
shall  attempt  to  enter  or  introduce  into 
the  commerce  of  the  United  States 
any  imported  merchandise  by  means  of 
any  fraudulent  or  false  invoices  or  any 
false  statements,  or  any  false  or  fraud- 
ulent practice  or  appliance,  or  shall  be 
guilty  of  any  willful  act  or  omission  by 
means  whereof  the  United  States  shall 
or  may  be  deprived  of  the  lawful  du- 
ties accruing  thereon,  such  merchan- 
dise shall  be  forfeited.  Held  that, 
whiere  a  consignor  of  merchandise  sent 
by  parcels  post  attempted  by  means  of 


such  merchandise,  of  which  they  were 
then  the  owners,  to  wit,  a  specified 
quantity  of  Indian  baskets,  to  be  passed 
through  the  customs  house,  and  did  so 
pass  it  and  introduce  it  into  the  com- 
merce of  the  United  States  by  means 
of  such  statement,  invoice,  and  affida- 
vit which  represented  the  value  of  such 
merchandise  to  be  $41.04,  and  no  more, 
.when  in  fact  its  value  was  $62;  and 
that  defendants  did  such  acts  knowing 
the  statement,  invoice,  and  affidavit  to 
be  false.  Held,  that  this  was  sufficient 
to  charge  a  violation  of  Tariff  Act  Aug. 
5,  1909,  I  28.  subsec.  9.  U.  S.  v. 
Abrams  (D.  C.)  230  F.  310. 

Conoiusiveness  of  Judgment-Judg- 
ment dismissing  indictment  for  de- 
frauding United  States,  of  customs  dun 
ties  held  conclusive  against  right  of 
United  States  to  recover  in  civil  action 
amount  of  loss  claimed  to  have  been 
suffered  through  defendant's  fraud.  U. 
S.  V,  Salen  (D.  C.)  244  F.  290. 

Where  indictment  charging  that 
United  States  was  defrauded  out  of 
customs  was  dismissed,  and  govern- 
ment did  not  appeal,  such  dismissal 
was  conclusive  adjudication  on  merits 
against  government's  daim.    Id. 

§  III,  H.)     Same;  forfeiture. 

a  false  invoice  undervaluing  the  mer- 
chandise to  enter  and  introduce  it  in- 
to the  commerce  of  the  United  States, 
such  merchandise  was  subject  to  for- 
feiture, though  there  was  no  formal 
entry  or  custom  house  proceeding,  as 
the  consignor's  attempt  to  introduce 
the  goods  into  the  commerce  of  the 
United  States  was  the  statutory  cause 
of  forfeiture,  and  the  consignor  or  the 
forfeiture  to  which  his  conduct  sub- 
jected an  importation  was  not  affected 
by  the  course  the  goods  thereafter  fol- 
lowed, or  whether  the  consignee  receiv- 
ed them  through  the  customs  office  or 
through  the  post  office.  U.  S.  v.  Eigh- 
teen Packages  of  Dental  Instruments 
(C.  C.  A.)   2.'^0  F.  504. 

The  parcels  post  convention  with 
Germany  of  September  2,  1S99,  pro- 
vides that  merchandise  packages  must 
be  wrapped  or  inclosed  so  as  to  permit 
their  contents  to  be  easily  examined 
by  customs  officers  and  postmasters 
authorized  to  do  so,  that  they  shall  be 
subject  in  the  country  of  destination  to 
all  customs  duties  and  customs  regula- 
tions in  force  therein  fdr  the  protection 
of  the  customs  revenues,  and  that  the 
sender  of  each  package  must  make  a 
customs  declaration  upon  a  ptescribed 
form.  Held,  that  this  in  no  way  pre- 
vents the  application  to  merchandise 
imported  from  Germany  by  parcels 
post  of  Act  Aug.  5, 1909,  c.  6,  §  28,  sub- 
sec. 9,  relative  to  the  forfeiture  of 
merchandise  which  the  consignor  at- 
tempts to  enter  or  introduce  into  the 
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commerce  of  the  United  States  by 
means  of  any  fraudulent  or  false  in- 
voice, etc.    Id. 

The  provisions  of  this  section,  for 
forfeiture  of  goods  for  entry  by  means 
of  false  invoice,  declaration,  or  any 
fraudulent  practice  whatever,  apply  to 
the  baggage  of  passengers,  and  articles 
therein  are  subject  to  forfeiture  for 
fraudulent  undervaluation  in  the  dec- 
laration or  otherwise.  U.  S.  v.  One 
Blue  Taffeta  Evening  Coat  (D.  C.)  241 
F.    926. 

Where  goods  are  imported  on  a 
false  invoice  prepared  by  consignor  in 
a  foreign  country,  fraud  attaches  to 
goods,  and  they  may  be  forfeited  there- 
for, despite  innocence  of  the  consignee. 
U.  S.  V.  Four  Packages  of  Cut  Dia- 
monds (D.  C.)  247  F.  354. 

A  forfeiture  of  goods  for  fraudulent 
entry  or  undervaluation  is  w^holly  penal, 
and  should  only  be  granted  upon  i^trict 
proof.    Id. 

8.  —  Effeot    on     revenue^— Where 

importer  increased  values  in  consular 
invoice  prepared  by  foreign  seller,  and 
goods  were  actually  entered  under  such 
invoice  and  duties  paid  on  that  basis, 
goods  cannot  be  forfeited,  under  this 


section.  U.  S.  v.  One  Case,  No.  1^77, 
234  F.  856,  148  C.  C.  A.  454. 

1 1.  Bona  flde  lienors  or  purchasers^ 

Where  correspondence  between  con- 
signor, w^ho  lived  in  Holland,  and  one 
to  whom  cut  diamonds  •  were  consigned 
in  United  States,  shipment  being  made 
through  agent  in  Cuba,  together  with 
difference  between  commercial  and  con- 
sular invoices,  indicated  an  attempt  to 
undervalue  diamonds,  they  are  subject 
to  forfeiture,  under  this  section,  though 
purchaser  was  guilty  of  no  fraud.  U. 
S.  V.  Four  Packages  of  Cut  Diamonds 
(D.  C.)  247  F.  354. 

16.  Information,  libel,  or  petition^ 

Allegations  in  a  libel  for  forfeiture  of 
articles  brought  in  as  baggage  for 
violation  of  the  customs  laws  held  not 
to  entitle  the  claimant  to  demand  oyer 
of  the  baggage  declaration.  U.  &  v. 
One  Blue  Taffeta  Evening  Coat  (D.  C.) 
241  F.  926. 

Cited    without    definite    application, 

U.  S.  V.  One  Blue  Taffeta  Evening 
Coat,  Trimmed  Lace,  and  Other 
Women's  Clothing  (D.  C.)  237  F.  703; 
In  re  Beloochistau  Rug  Weaving  Co. 
(D.  C.)  244  F.  283;  Vitelli  &  Son  v. 
U.  S.,  7  Ct,  Cust.  App,  243. 


§  5527.  (Act  Oct.  3,  1913,  c.  16,  §  III,  I.)  Addition  to  or  deduc- 
tion from  invoice  value ;  additional  duties ;  forfeiture  for  un- 
dervaluation. 

than  the  price  stated  for  it  in  the  con- 
tract under  which  it  was  purchased, 
and  less  than  the  true  market  value  as 
found  by  the  appraiser,  there  was. 
National  Zinc  Co.  v.  U.  S.,  7  Ct.  Cust. 
App.  145. 

The  fact  that  section  5291,  par.  162, 
provides  a  special  method  of  apprais- 
ing zinc  ores  does  not  relieve  them 
from  being  entered  upon  invoice  as 
other  importations,  nor  does  it  relieve 
their  importer  trom  the  consequences 
of   undervaluation.    Id. 

Th^  fact  that  zinc  ore  was  entered 
for  re  warehousing,  to  be  smelted  and 
the  zinc  exported,  does  not  relieve  it 
of  the  additional  duty  incurred  under 
this  section  for  undervaluation,  since 
section  5673  provides  that  the  amount 
of  the  duties  payable  on  such  imported 
ores  at  the  time  of  their  importation 
shall  stand  charged  against  the  bonds 
of  the  bonded  warehouses,  and  that  the 
metals  producible  from  the  bonded  ores 
or  any  portion  thereof  mhy  be  with- 
drawn for  domestic  consumption  upon 
the  payment  of  the  duties  chargeable 
against  an  equivalent  amount  of  ores 
from  which  said  metals  would  be  pro- 
ducible in  their  condition  as  imported. 
Especially  is  this  true  in  yiew  of  the 
provision  of  this  section  that  the  ad- 
ditional duties  levied  thereunder  shall 
not  be  refunded  "in  case  of  exporta- 
tion of  the  merchandise,  or  on  any 
other  account,  nor  shall  they  be  sub- 
ject to  the  benefit  of  drawback."    Id. 

Carbonic     add    gas     was    imported 


2.  Addition  to  or  deduction  from  in- 
voice value.^Addition  by  the  importer 
of  a  certain  ^um  to  the  invoice  value, 
with  a  certificate  to  the  effect  that  the 
addition  was  made  to  make  market 
value  as  indicated  by  the  appraiser's 
advance  in  similar  cases  and  that  his 
action  was  taken  pursuant  to  this 
section,  was  not  a  compliance  there- 
with, since  it  required  him  to  certify 
that  the  entered  value  was  higher  than 
the  market  value  (which  he  did  not  do) 
and  provided  that  his  action  should 
appear  to  be  taken  after  due  diligence 
and  inquiry  (which  did  not  appear). 
Vandiver  v.  U.  S.,  7  Ct.  Cust.  App.  338. 

4.  Appraisal— In         generai.— Where 

Court  of  Customs  Appeals  had  al- 
ready decided  appeal  on  ground  that 
discretion  of  Secretary  of  Treasury 
under  this  section  could  not  be  re- 
viewed, held,  that  mandamus  would  not 
lie  to  compel  a  decision  on  the  merits. 
Ex  parte  Park  &  Tilford,  38  S.  Ct.  15, 
245  U.  S.  82,  62  L.  Ed.  164. 

II.  Additional    duties— In    general.— 

When  zinc  ore  was  entered,  in  accord- 
ance with  the  estimate  on  the  consular 
invoice  as  being  40  per  cent,  zinc,  and 
the  subsequent  official  assay  showed 
46.6  per  cent,  zinc,  there  was  no  un- 
dervaluation such  as  would  subject  it 
to  the  "additional  duty"  provisions  of 
this  section.  But  when  the  entry  stat- 
ed the  market  value  of  the  zinc  in  a 
ton  of  40  per  cent,  zinc  ore  to  be  less 
than  the  consular  invoice  showed,  less 
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packed  under  compression  in  steel 
tubes  or  capsules  about  two  inches  in 
length  and  an  inch  in  diameter,  fitted 
with  air-tight  screw  caps  for  use  in 
charging  drinking  water.  It  was 
shown  that  the  gas  was  purchased  as  a 
separate  commodity  and  packed  into 
the  capsules  for  transportation,  that 
the  capsules  were  commonly  returned 
to  dealers  and  sent  abroad  again  in  the 
same  service,  and  that  they  have  no 
other  use.  The  gas  was  the  per  se 
merchandise,  and  the  capsules  mere 
containers,  within  the  meaning  of  that 
word  in  section  5599  post  Sections 
5591,  5594,  5599,  confine  the  duty  of 
the  appraiser  to  the  merchandise  and 
his  action  in  advancing  the  value  of  the 
capsules  conferred  no  validity  on  the 
collector's  assessment  of  the  additional 
duty  imposed  by  this  section  in  cases 
where  the  appraised  exceeds  the  enter- 
ed value.  IJ.  S.  V.  Downing  &  Co.,  7 
Ct   Cust,  App.  479. 

Where  both  importer  and  appraiser 
arrived  at  the  market  value  by  deduct- 
ing inland  freight  and  shipping  charges 
from  the  value  at  the  foreign  port,  and 
a  greater  deduction  was  made  by  the 
importer  than  by  the  appraiser,  such 
action  resulting  in  a  larger  appraised 
than  entered  value,  the*  additional  duty 
provided  by  this  section  was  justly  im- 


posed. TJ.  S.  V.  Philips  Co.,  7  Ct  Oust. 
App.  497. 

20.  Manifest  clerical  error^— <rhe  to- 
tal of  the  itemized  invoice  showed  a 
lower  value  and  an  interlineation  in 
the  invoice  showed  a  higher  one.  Im- 
porters entered  the  merchandise  at  the 
lower  figure.  There  is  nothing  in  this 
to  justify  a  presumption  that  importers 
did  not  enter  the  goods  ae  they  in- 
tended. "Manifest  clerical  error"  under 
this  section  does  not  appear,  and  the 
additional  duty  provided  for  was  just- 
ly imposed.  Ojjerle  &  Ilenry  v.  U.  S., 
7  Ct  Cust  App.  404. 

27.  Forfeituree^ln     general.— Where 

importer  increased  values  in  consular 
invoice  prepared  by  exporter,  and 
goods  were  appraised  at  increased  val- 
ue, held,  that  they  could  not  be  for- 
feited, under  this  section.  U.  S.  v. 
One  Case,  No.  1,577,  234  F.  850.  148 
C.  C.  A.  454. 

Under  this  section,  where  consignee 
raised  value  of  merchandise  at  time 
of  entry  so  as  to  correspond  to  actual 
value  of  merchandise  in  place  from 
whence  it  was  exported,  merchandise 
cannot  be  forfeited  on  account  of  un- 
dervaluation, regardless  of  fraud  of 
consignor.  U.  S.  v.  Nineteen  Bales  and 
Sixteen  Bundles  of  Rugs  (D.  C.)  247 
F.  380. 


§  5548.  (R.  S.  §  2865,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Smuggling  merchandise,  or  making  or  passing  false  invoice. 

Reduplication  of  statute.— Rev.  St.  § 
3082  (Comp.  St  1916,  §  5785),  forbid- 


ding the  importation  of  goods  contrary 
to  law,  applies  only  to  the  importa^ 
tion  of  goods  illegally  packed  or  abso- 
lutely forbidden,  and  is  not  reduplicat- 
ing this  section  or  the  Customs  Admin- 
istrative Act  U.  S.  V.  One  Blue  Taf- 
feta Evening  Coat,  Trimmed  Lace,  and 
Other  Women's  Clothing  (D.  C.)  237  F. 
703. 

J  urfediotlon.— Commander  of  interned 
German  war  vessel  held  subject  to  ju- 
risdiction of  United  States  courts  for 
offense  of  smuggling'  from  vessel  into 
United  States  dutiable  articles.  U.  S. 
V.  Thierichens  (D.  C.)  243  F.  419. 

I  ndietment.— An  indictment  charged 
that  defendant  fraudulently  and  know- 
ingly imported  into  the  United  States, 
contrary  to  law,  goods  subject  to  cus- 
toms duty,  importing  them  clandestine- 
ly, secretly,  and  without  an  entry  being 
made  at  the  customs  house  as  required 
by   law,   and  without   the   payment   of 


duty  thereon,  with  intent  to  defraud 
the  United  States  of  its  lawful  revenue. 
Held  that,  though  the  indictment  was 
predicated  on  section  5785,  it  also 
charged  the  offense  denounced  by  this 
section.  Sierra  v.  U.  S.  (C.  C.  A.)  233 
F.  37. 

Forfeiture.— An  acquittal  on  an  in- 
dictment charging  a  violation  of  this 
section  and  Comp.  St  191C,  §  5785, 
held  a  bar  to  a  subsequent  libel  of  in- 
formation seeking  forfeiture  of  goods 
brought  into  the  country  without  pay- 
ment of  duty,  where  the  transaction 
was  the  same,  and  the  statutory  vio- 
lations alleged  were  the  same.  Sierra 
V.  U.  S.,  233  F.  37,  147  C.  C.  A.  107. 

Forfeiture  of  potatoes  brought  into 
the  United  States,  as  well  as  the  ve- 
hicles used  in  t]ieir  importation,  can- 
not be  upheld,  under  this  section  and 
Comp.  St  1916,  §  5785,  or  under  Comp. 
St  1916.  §§  5785  and  5809.  Daigle  v. 
U.  S.,  237  F.  159,  150  O.  0.  A.  305. 


§  5553.  (Act  June  10,  1910,  c.  283,  §  4.)     Regulations  for  carrying 
act  into  effect. 


Cited    without    definite    application, 
30  Op.  Atty.  Gen.  123. 
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CHAPTER  FIVE— UNLADING 


Sec. 

5556,  5559,  5561,  5562.  Forfeiture  for 

unlawful     transfer ;     li- 
cense; bond. 


S«c. 

5571.  Compensation  for  ni^ht  service; 
boarding  officers  may  adminis- 
ter oaths. 

5582.  Returns  of  weighers,  gaugers, 
and  measurers. 


§§  5556,  5559,  5561,  5562.  (R.  S.  §  2868,  and  Act  Feb.  13,  1911,  c. 
46.)     Forfeiture  for  unlawful  transfer;    license;   bond. 

Cited    without    definite    appUoatlon, 

30  Op.  Atty.  Gen.  123. 

§  5571.  (Act  Feb.  13,  1911,  c.  46,  §  5.)     Compensation  for  night 

service ;  boarding  officers  may  administer  oaths. 

Word  "cargo''  as  including  baggage.      tion,  does  not  include  passengers'  bag- 
—The  word  **cargo"  as  used  in  this  sec-      gage.    30  Op.  Atty.  Gen.  123. 


§  5582.  (R.  S.  §  2890.)     Returns 

urers. 

Finality  of  return.^While  it  is  true 
that  the  weigher's  return  is  presumably 
correct  under  the  presumption  attend- 
ing official  action,  and  cannot  be  varied 
by  the  collector  except  when  the  weigh- 
er has  failed  to  follow  the  law  or  in 
cases  of  fraud,  Congress  has  not  ex- 
pressly vested  it  with  the  finality  of 
appraisement.  Vitelli  &  Son  v.  U.  S., 
7  Ct.  Gust  App.  243. 

Setting    aside    fraudulent    return.— 

That  a  collector  may  set  aside  a  fraud- 


of  weighers,  gaugers,  and  meas- 

ulent  return  by  a  weigher  cannot  be 
questioned.  Vitelli  &  Son  v.  U.  S.,  7 
Ct.  Gust,  App.  243. 

Weigher's  certificate  as  evldeacew— A 

government  weigher's  certificate,  stat- 
ing the  quantity^  etc.,  of  certain  beans, 
not  identified  with  those  involved  in 
the  suit,  and  whose  accuracy  was  not 
proved,  nor  its  contents  brought  home 
to  defendant,  is  incompetent.  Llopis  v. 
r.  Pastene  &  Co.  (Sup.)  159  N.  Y.  S. 
773. 


CHAPTER  SIX— APPRAISAL 


Sec. 

5591.  Appraisal  at  actual  market  val- 

ue and  wholesale  price. 

5592.  Ascertainment  of  value. 

5594.  Revision   of  reports  of  assistant 

appraisers ;  reappraisement ; 
appeal  to  board  of  general  ap- 
praisers. 

5595.  Decision  of  collector;    appeal  to 

•  board  of  general  appraisers. 

§  5591.  (Act  Oct.  3,  1913,  c.  16 
market  value  sind  wholesale 

I.  Appraisal  in  generals— An  ap- 
praisement is  in  no  sense  a  classifica- 
tion. American  Bead  Co.  v.  U,  S.,  7 
Ct.  Gust.  App.  161. 

The  function  of  the  appraiser  is  to 
find  facts,  and  his  opinions  and  legal 
conclusions  are  not  binding.    Id. 

Classification  is  not  the  function  of 
an  appraiser,  and  no  presumption  at- 
taches to  his  legal  conclusions.  His 
statement  that  the  silk  cord  was  **ap- 
pliqued  all  around  the  edge  of  the  com- 
fortable" is  his  conclusion  of  law.  U. 
S.  V.  McGibbon  &  Co.,  7  Ct.  Gust.  App. 
290. 

Carbonic     acid     gas     was     imported 
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Sec. 

5596.  Administration  of  oaths,  exami- 
nation of  witnesses,  and  pro- 
duction of  papers. 

5598.  Decisions    of    general   appraiser; 

filing;   publication  of  abstracts. 

5599.  Assessment  of  ad  valorem  duties. 
5619.  Deficiency. 


,  §  III,  K.)     Appraisal  at  actual 
price. 

packed  under  compression  in  steel 
tubes  or  capsules  about  two  inches  in 
length  and  an  inch  in  diameter,  fitted 
with  air-tight  screw  caps  for  use  in 
charging  drinkidg  water.  It  was  shown 
that  the  gas  was  purchased  as  a  sepa- 
rate commodity  and  packed  into  the 
capsules  for  transportation,  that  the 
capsules  were  commonly  returned  to 
dealers  and  sent  abroad  again  ,in  the 
same  service,  and  that  they  have  no 
other  use.  The  gas  was  the  per  se 
merchandise  and  the  capsules  mere 
containers,  within  the  meaning  of  that 
word  in  Gomp.  St.  1916.  |  5599.  This 
section    and    sections   5594    and    5599 
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confine  the  duty  of  the  appraiser  to  the 
merchandise,  and  his  action  in  advanc- 
ing the  value  of  the  capsules  conferred 
no  validity  upon  the  collector's  assess- 
ment of  the  additional  duty  imposed  by 
section  5o27  in  cases  where  the  ap- 
praised exceeds  the  entered  value.  U. 
S.  V.  Downing  &  Co.,  7  Ct.  Gust  App. 
479, 

Under  this  section,  authorizing  the 
appraiser  to  use  "all  reasonable  ways 
and  means**  in  his  power  to  "ascer- 
tain, estimate,  and  appraise*'  the  actual, 
market  value  and  wholesale  price  of 
dutiable  merchandise  at  the  time  of  its 

§  5592.  (Act  Oct.  3,  1913,  c.  16,  § 

Cost  of  production^— The  compensa- 
tion paid  to  talent  fur  the  production  of 
phonograph  records  is  an  element  in 
the  "cost  of  production"  of  such  rec- 
ords, under  paragra^  L  of  section  3, 
Tariff  Act  of  1918.  Austin,  Baldwin  & 
Co.  V.  U.  S.,  7  Ct.  Cust.  App.  186. 

Charges,  exponses,  and  commissions. 

—Money  expended  in  the  production  of 
phonograph  records  for  "locating  room, 
moving  and  hire  of  piano,  wages  of  boy 
at  laboratory,  and  rent  of  laboratory, 
furniture  .and  curtains,"  is  not  a  part  of 


exportation  to  the  United  States,  in 
the  principal  markets  of  the  country 
whence  the  same  has  been  imported, 
the  appraiser  is  justified  in  arriving  at 
his  conclusion  by  deducting  from  the 
value  of  the  merchandise  at  the  port 
the  shipping  and  freight  charges  from 
the  place  where  the  shipment  originat- 
ed—the principal  market  for  such  mer- 
chandise— to  the  port.  Such  action  is 
not  an  appraisement  of  the  freight  and 
shipping  charges,  but  a  convenient 
method  of  finding  the  value  at  the  place 
where  the  shipment  originated.  U.  S. 
V.  Philips  Co.,  7  Ct.  Cust.  App.  497. 

Ill,  L.)     Ascertainment  of  value. 

the  "costs  of  materials  and  of  fabrica- 
tion," but  within  the  category  of  "gen- 
eral expenses"  under  this  section.  Aus- 
tin, Baldwin  &  Co.  v.  U.  S.,  7  Ct.  Cust. 
App.  186. 

The  provision  in  this  section,  "all 
general  expenses  to  be  estimated  at 
not  less  than  10  per  centum,"  does  not 
authorize  appraising  officers  to  fix  gen- 
eral expenses  at  any  sum  greater  than 
10  per  cent,  of  the  total  expenses  which 
to  them  may  seem  proper  and  without 
regard  to  the  actual  general  expenses. 
Id. 


§  5594.  (Act  Oct.  3,  1913,  c.  16,  §  III,  M.)  Revision  of  reports  of 
assistant  appraisers ;  reappraisement ;  appeal  to  board  of  gen- 
eral appraisers. 


6.  Conclusiveness  of  appraisals— Not- 
withstanding Act  June  22,  1874  (Comp. 
St  1916,  i  5714),  and  this  section,  that 
the  liquidation  of  the  amount  of  cus- 
toms duties  shall  be  final  and  conclu- 
sive, United  States  can  maintain  an 
action  to  recover  customs  duties  where 
it  has  been  defrauded  of  the  amount 
actually  due.  U.  S.  v.  John  A.  Heitz, 
Inc.  (D.  C.)  2,38  F.  1002. 

This  section  confers  ultimate  and  ex- 
clusive appellate  jurisdiction  to  ap- 
praise on  the  board  of  three  general  ap- 
praisers to  which  the  case  is  assigned; 
and  the  decision  of  that  body  becomes, 
by  the  precise  language  of  the  statute 
itself,  final  and  conclusive  on  all  par- 
ties, and  is  not  subject  to  review  by 
appeal.  U.  S.  v.  Loeb  &  Schoenfeld 
Co.,  7  Ct.  Cust.  App.  380. 

7.  Reappraisement,  In  generals— <3ar- 

bonic  acid  gas  was  imported  packed  un- 
der compression  in  steel  tubes  or  cap- 
sules about  two  inches  in  length  and  an 
inch  in  diameter,  fitted  with  air-tight 
screw  caps  for  use  in  charging  drink- 
ing water.  It  was  shown  that  the  gas 
was  purchased  as  a  separate  commodity 
and  packed  into  the  capsules  for  trans- 
portation, that  the  capsules  were  com- 
monly returned  to  dealers  and  'sent 
abroad  again  in  the  same  service,  and 
that  they  have  no  other  use.  The  gas 
was  the  per  se  merchandise  and  the 
capsules  mere  containers,  within  the 
meaning  of  that  word  in  Comp.  St. 
1916,  §  5599.  This  section  and  sec- 
tions 5591, 5599,  confine  the  duty  of  the 


appraiser  to  the  merchandise,  and  his 
action  in  advancing  the  value  of  the 
capsules  conferred  no  validity  on  the 
collector's  assessment  of  the  additional 
duty  imposed  by  section  5527,  in  cases 
where  the  appraised  exceeds  the  enter- 
ed value.  U.  S.  v.  Downing  &  Co.,  7 
Ct.  Cust.  App.  479. 

1 1 .  "—  Conclusiveness.— It  is  ele- 
mental that  parties  litigant  have  no 
inherent  right  to  an  appeal.  The  rem- 
edy of  appeal  is  a  statutory  right,  and, 
if  there  be  no  statute  giving  the  right, 
there  is  no  right.  U.  S.  v.  Loeb  Sc 
Schoenfeld  Co.,  7  Ct.  Cust.  App.  380. 

Subsection  29  of  section  28,  Tariff 
Act  of  1909,  does  not  contemplate  any 
review  by  appeal  of  the  action  of  the 
Board  of  General  Appraisers  sitting  as 
a  reappraisement  board  and  is  restrict- 
ed to  a  review  of  their  action  as  a  clas- 
sification board.    Id. 

13.  Liquidation  by  coliector.^See  TT. 
S.  V.  John  A.  Heitz,  Inc.  (D.  C.)  238 
F.  1002. 

The  powers  and  duties  of  collectors 
of  customs  are  equally  vested  in  their 
special  deputies ;  and  the  special  depu- 
ties' right  and  power  to  liquidate  and 
reliquidate  are  without  question.  Vi- 
teUi  &  Son  v.  U.  S.,  7  Ct.  Cust.  App. 
243. 

The  power  of  a  collector  to  liquidate 
and  reliquidate  is  vested  in  him  by 
statute,  and  unlimited,  except  by  affirm- 
ative law.  This  has  been  recognized  by 
consistent,   persistent,   and    continuous 
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administrative  practice,  legislative  en- 
actment, and  judicial  decision  since 
the  institution  of  his  office.  -  Id. 


There  never  has  heen,  and  is  not 
now,  a  time  limit  within  which  the  orig- 
inal liquidation  must  be  made.     Id. 


§  5595.  (Act  Oct.  3,  1913,  c.  16,  §  III,  N.)     Decision  of  collector; 
appeal  to  board  of  general  appraisers. 

pencil  in  lieu  thereof,  is,  in  the  absence 


1.  Finality  of  collector's  decision.— 
See  U.  S.  V.  John  A.  Heitz,  Inc.  (D.  C.) 
238  Ft  1002. 

The  appraiser's  report  and  the  col- 
lector'B  assessment  are  only  prima  facie 
correct.  U.  S.  v.  Macy  &  Co.,  7  Ct. 
Gust.  App.  8. 

2.  -^  Presumption  of  validity.— Col- 
lector's classification  is  presumed  cor- 
rect. U.  S.  V.  Kronfeld  Saunders  &  Co., 
7  Ct.  Cust.  App.  93;  Stone  &  Co.  v. 
U.  S.,  7  Ct.  Cust.  App.  124. 

The  presumption  of  correctness  at- 
taching to  the  collector's  classification 
of  denatured  tea  sweepings  (a  mixture 
of  tea  sweepings,  lime,  and  asafetida)  as 
an  entirety  (tea  sweepings)  under 
Comp.  St.  1916,  §  5291,  par.  13,  is  not 
overcome  by  a  claim  that  the  lime  con- 
tent is  dutiable  separately,  unless  it 
be  shown  that  the  lime  and  tea  sweep- 
ings have  each  maintained  their  identity 
in  the  mixture,  and  unless  it  be  shown 
how  much  is  tea  sweepings  and  how 
much  is  lime.  U.  S.  v.  Monsanto 
Chemical  Co.,  7  Ct.  Cust.  App.  340. 

6.  Protest-- Sttfflciency.^A  protest, 
which  shows  what  claim  is  made  and 
has  not  misled  the  collector,  is  not 
rendered  insufficient  by  a  numerical  ref- 
erence to  a  paragraph  obviously  not  in- 
tended. U.  S.  V.  Tappenbeck,  7^Ct 
Cust.  App.  17. 

A  party  pleading  a  statute  need  not 
negative  an  exception  contained  in  a 
proviso  or  amendment  in  a  separate 
substantive  clause,  and  not  in  the  en- 
acting clause,  for  this  is  matter  of  de- 
fense to  the  plea.  U.  S.  v.  Murphy  & 
Co.,  7  Ct.  Cust.  App.  35. 

A  protest  claiming  printing  paper  to 
be  dutiable  under  paragraph  322,  Tariff 
Act  of  1913,  need  not  deny  that  it  came 
from  a  country  which  imposed  an  ex- 
port duty  upon  it  or  the  material  used 
in  its  manufacture.  To  hold  this  would 
be  to  hold  that  every  protest  must  neg- 
ative paragraph  E  of  section  4,  which 
levies  additional  duty  upon  any  dutiable 
article  coming  from  a  country  which 
bestows  a  bounty  upon  its  exportation. 

Id. 

A  protest  is  not  rendered  insufficient 
by  claiming  at  the  wrong  rate  under 
paragraph  103,  Tariff  Act  of  1909, 
which  taxes  mirrors  of  different  sizes 
at  different  rates.  The  record  shows 
the  sizes  of  the  mirrors,  and,  the  re- 
port of  the  official  gaugcr  being  pre- 
sumed to  do  so,  there  was  sufficient 
before  the  collector  for  proper  liquida- 
tion. General  Electric  Co.  v.  U.  S.,  7 
Ct.  Cust,  App.  157. 

A  protest  showing  that  "626"  had 
been  typewritten  as  the  number  of  the 
paragraph  claimed  under,  but  had  been 
erased   and   *'555"   inserted   with    lead 


of  any  claim  that  it  had  been  tampered 
with,  sufficient  to  daim  under  paragraph 
555.  Wells  Fargo  &  Co.  v.  U.  S.,  7 
Ct.  CusL  App.  346. 

7.  —  Affirmance  of  dasslflcatloB 
where  correct  dassiflcation  Is  not  stat- 
ed In  protests— The  collector's  assess- 
ment of  merchandise,  even  if  incorrect 
shall  not  be  disturbed,  unless  the  pro- 
test malces  claim  for  assessment  un- 
der the  correct  provision  of  the  tariff 
Act,  and  the  decision  of  the  Board  of 
General  Appraisers  sustaining  a  pro- 
test which  objects  to  one  wrong  classi- 
fication and  claims  another  also  wrontr 
is  reversed.  U.  S.  v.  Leavitt,  7  Ct 
Cust.  App.  144. 

The  collector's  classification  of  spruce 
gum  under  Comp.  St.  1916,  §  5291,  par. 
27,  though  erroneous,  must  stand,  when 
the  only  claim  in  the  protest  is  for 
classification  under  paragraph  477,  also 
erroneous.  U.  S.  v.  Eastern  Drug  Co., 
7  Ct,  Cust.  App.  210. 

14.  '—  Signature^— Generally  spealr- 
ing,  agency,  when  not  implied  by  law, 
arises  from  a  contractual  relation,  ex- 
press or  implied,  between  one  party, 
called  the  principal,  and  the  other,  the 
agent;  and  inanimate  objects,  liice  the 
merchandise  in  this  case,  are  obviously 
without  ability  to  create  agents,  nor  can 
the  statute  be  so  interpreted.  A  pro- 
test, signed  by  the  agent  of  the  own- 
er and  importer  in  his  own  name,  only 
complies  with  the  provision  of  subsec- 
tion 14  of  section  28,  Tariff  Act  of 
1909,  that  the  protest  must  be  made  by 
the  *'owner,  importer,  consignee,  or 
agent  of  such  merchandise."  WeUs 
Fargo  &  Co.  v.  U.  S.,  7  Ct  CnsL  App. 
346. 

The  existence  of  a  parol  agency  may 
be  shown  by  the  testimony  of  the  agent 
Id. 

15.  '—  Time  for  filing^— A  protest 
filed  between  the  time  of  the  payment 
at  the  post  office  of  the  estimated  du- 
ties on  a  mail  importation  and  the 
liquidation  by  the  collector  is  prema- 
ture and  ineffective.  U.  S.  ▼.  Mandel 
Bros.,  7  Ct.  Cust.  App.  476. 

This  section  expressly  inhibits  the 
filing  of  a  protest  before  liquidation. 
Such  prematurely  filed  protest  is  in- 
effective.    Id. 

21.  Appeal  to  board  of  appraisers^— 

The  board  of  General  Appraisers  may 
not,  sua  sponte,  dismiss  a  protest  for 
multifariousness.  Cross  Co.  et  al.  v. 
U.  S.,  7  Ct  Cust.  App.  43. 

The  collector  has  no  power  to  liqui- 
date pending  appeal  to  reappraisement. 
Stubbs  V.  U.  S.,  7  Ct  Cust  App.  399. 

A  liquidation  by  the  collector  pending 


(1168) 


Ch.6) 


COLLECTION   OP   DUTIES   UPON   IMPORTS 


§  5596 


appeal  to  reappraisement  is  not  void- 
able merely,  but  void.  Such  action  does 
not  constitute  a  ''settlement  of  du- 
ties" within  the  purview  of  section  21, 
chapter  391,  Act  of  June  22,  1874 
(Comp.  St.  1916,  f  5714),  which  pro- 
vides that  a  settlement  of  duties  shall 
be  final  a  year  after  entry,  in  the  ab- 
sence o£  fraud  and  in  the  absence  of 
'    protest.     Id. 

To  justify  a  classification  board  in 
declaring  null  and  void  an  appraisement 
by  three  general  appraisers  on  the 
ground  that  it  was  based  upon  a  wrong 
theory  of  the  law,  it  must  appear  posi- 
tively, clearly,  and  certainly  that  they 
did  proceed  upon  such  wrong  theory. 
This  does  not  appear  from  a  record 
which  does  not  contain  a  recital  of  all 
the  facts  before  the  reappraisement 
board,  and  does  not  contain  any  state- 
ment as  to  the  theory  of  law  upon 
which  such  board  proceeded.  U.  S.  v. 
Johnson  Co.,  7  Gt.  Oust.  App.  466. 

The  Board  of  United  States  General 
Appraisers  has  jurisdiction  to  review 
protests  relating  to  mail  importations. 
U.  S.  V.  Mandel  Bros.,  7  Ct.  Cust. 
App.   476. 

The  addition  to  the  tariff  law  by  this 
section  of  the  words  *'or  upon  mer- 
chandise on  whkh  duty  shall  have 
been  assessed"  extends  the  jurisdiction 
of  the  Board  of  United  States  Gen- 
eral Appraisers  to  all  decisions  of  col- 
lectors of  customs  as  to  the  rate  and- 
amount  of  duties,  whether  or  not  the 
merchandise  was  imported,  and  wheth- 
er or  not  provision  is  made  for  its  legal 
entry.  *It  is  any  and  every  decision  of 
a  collector  as  to  the  rate  and  amount 
of  duties  that  may  be  protested  and 
reviewed,  and  not  only  such  a  decision 
as  to  Imported  or  legally  entered  mer- 
chandise, or  as  to  goods  for  which'  a 
certain  entry  is  by  statute  provid- 
ed.    Id. 

25^4.  Appeal  to  courts— Point  not 
raised  by  protests— The  alleged  ab- 
sence of  samples  of  the  merchandise 
at  the  time  of  reappraisement  thereof 
by  the  board  of  three  general  apprais- 
ers may  not  be  urged  before  the  Court 
of  Customs  Appeals,  when  the  point 
is  not  raised  by  the  protest.  Stubbs  v. 
U.  S.,  7  Ct.  Cust.  App.  399. 

261/4. Waiver   of  objection    be- 

low.*-The  alleged  absence  of  samples 
of  the  merchandise  at  the  time  of  re- 
appraisement thereof  by  the  board  of 
three  general  appraisers  may  not  be 
urged  before  the  Court  of  Customs 
Appeals,  when  an  examination  of  sam- 
ples by  the  board  was  expressly  waived 
by   a   stipulation   of   the  parties,   duly 


entered  of  record.  Stubbs  v.  U.  S.,  7 
Ct.  Cust.  App.  399. 

261/2.  —  Showing  In  support  of 
claim  of  res  Judicata.— Showing  that 
the  merchandise  in  this  case  is  iden- 
tical with  that  in  another,  without  in- 
corporating in  this  case  the  record  of 
the  other,  and  without  introducing  in 
this  case  such  evidence  as  was  intro- 
duced in  the  other,  does  not  support  a 
claim  that  the  holding  in  the  other  case 
is  res  judicata  of  the  issue  in  this  one. 
WeUs  Fargo  &  Co.  v.  U.  S.,  7  Ct. 
Cust.  App.  346. 

28.  -^  Review  of  questions  of  fact. 

—Only  the  parties  are  interested  in 
the  facts  of  a  case,  and  their  agreed 
statement  of  them  concludes  the  court. 
The  public  also  is  interested  in  the 
law,  and  their  agreed  statement  of  it 
would  not  conclude  the  court.  Salo- 
mon &  Co.  V.  U.  S.,  7  Ct.  Cust.  App.  6. 

The  evidence  in  this  case  being  in 
such  hopeless  conflict  that  the  court 
is  unable  to  decide  any  question  of 
hiw  or  fact  presented,  nothing^ is  pos- 
sible, under  the  rule  that  the  burden  is 
on  the  appellant  to  establish  the  ma- 
terial allegations  of  his  protest  by  a 
convincing  preponderance  of  the  evi- 
dence, except  to  affirm  the  decision  of 
the  Board  of  General  Appraisers  sus- 
taining the  decision  of  the  collector. 
St.  Elmo  Cigar  Co.  v.  U.  S.,  7  Ct.  Cust. 
App.  153. 

Parties'  stipulations  of  fact  bind  the 
court.  American  Bead  Co.  v.  U.  S.,  7 
Ct.  Cust.  App.  J61. 

A  claim  in  a  protest  that  an  article 
is  in  chief  value  of  wood,  against  the 
collector's  finding  that  it  is  in  chief 
value  of  metal,  is  sustained  in  this 
case  by  the  uncontradicted  tesiinwny 
of  a  compet^t  witness,  taken  with  the 
appraiser's  advisory  classification  as  in 
chief  value  of  wood,  and  the  fact  that 
the  Board  of  General  Appraisers  made 
no  finding  upon  that  issue.  U.  S.  v. 
Duluth,  W.  &  P.  R.  Co.,  7  Ct  Cust. 
App,  234. 

29.  —  Questions  of  law.^A  party's 
concession  as  to  a  matter  of  law  does 
not  conclude  the  court.  U.  S.  v.  Macy 
&  Co.,  7  Ct.  Cust.  App.  8. 

31.  —  Disposition  of  case^— Case 
remanded,  with  additional  instruction 
that  the  board  take  and  receive  such 
evidence  as  may  be  adduced  necessary 
for  and  in  aid  of  the  determination  of 
such  facts  as  will  enable  the  collec- 
tor to  effectually  liquidate  as  to  all  of 
the  importations  covered  by  the  de- 
cision and  direct  liquidation  according- 
ly. General  Electric  Co.  v.  U.  S.,  7 
.Ct.  Cust.  App.  484. 


§  5596.  (Act  9ct.  3,  1913,  c.  16,  §  III,  O.)     Administration  of  oaths, 
examination  of  witnesses,  and  production  of  papers. 

person."     U.   S.  v.  Malhami  &  Co.,  7 
Ct.  Cust.  App.  175. 
The  court  may  well  take  judicial  no- 


Evldence  In  generals— The  court  does 
not  judicially  know  that  rosaries  are 
not  "designed  to  be  worn  on  apparel  or 
carried  on  or  about  or  attached  to  the 
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--that  the  sheep  which  is  raised  by  the 
American  agriculturist  furnishes  for 
man  not  only  food,  but  raiment.  U.  S. 
V.  Irwin  &  Co.,  7  *Ct.  Cust.  App.  300. 

The  court  can  take  judicial  notice 
that  the  pencils  in  this  case,  having 
different  sizes  of  lead  and  different  col- 
ors, are  used  by  draftsmen  and  archi- 
tects, with  frequent  changes  from  one 
to  the  other,  and  that  ordinarily  they 
would  be  laid  upon  the  desk  ready  for 
frequent  shifting  from  one  to  the  oth- 
er, or,  if  placed  in  the  pocket  for  con- 
venience, could  not  be  designed  to  be 
carried  on  the  person.  U.  S.  v.  Faber, 
7  Ct.  Cust.  App.  406. 

The  court  may  take  judicial  notice 
that  the  chief  uses  to  which  farmers 
devote  shovels  are  planting  fruit  trees, 
truck  gardening,  spreading  fertilizer, 
digging  potatoes,  and  digging  and  keep- 
•  ing  in  repair  ditches  for  irrigating  or 
*  drainage  purposes.  Tower  v.  U.  S.,  7 
Ct.  Cust.  App.  408. 


Competency     of     witnesses^— A 

witness  with  experience  in  the  electric 
light  carbon  business  is  competent  to 
testify  as  to  the  comifosition  of  such 
carbons,  without  having  seen  them 
manufactured.  Hirschberg  et  al.  v.  U. 
S.,  7  Ct.  Cust.  App.  40. 

Weights— Where     the     evidence 

consisted  of  the  testimony  of  11  com- 
petent and  credible  witnesses,  6  for  the 
importer  and  5  for  the  government,  all 
of  the  importer's  witnesses  being  in 
substantial  agreement  with  each  other, 
and  4  of  the  government's  being  at  va- 
riance with  each  other  as  to  the  consid- 
erations upon  which  they  based  their 
testimony,  this  court  would  not  be  jus- 
tified in  saying  that  the  Board  of  Unit- 
ed States  General  Appraisers  erred  in 
holding  ^hat  the  importer  had  establish- 
ed his  claim 'by  a  preponderance  of  the 
evidence.  U.  S.  v.  Shailus,  7  Ct.  Cust. 
App.  314. 


§  5598.  (Act  Oct.  3.  1913,  c.  1§,  §  III,  Q.)     Decisions  of  general 
appraiser;   filing;   publication  of  abstracts. 

Appraiser's  report  and  collector's  as-      ma  facie  correct.    U.  S.  v.  Macy  &  Co^ 
sessment. — The  appraiser's  report  and      7  Ct.  Cust.  App.  8. 
the  collector's  assessment  are  only  pri- 

§  5599.  (Act  Oct.  3,  1913,  c.  16,  §  III,  R.)     Assessment  of  ad  va- 
lorem duties. 


5.  Cover! ngS|  containers,  etc.— Car- 
bonic acid  gas  was  imported  packed  un- 
der compression  in  steel  tubes  or  cap- 
sules about  two  inches  in'  length  and  an 
inch  in  diameter,  fitted  with  air-tight 
'screw  caps,  for  use  in  charging  drink- 
ing water.  It  was  shown  that  the  gas 
was  purchased  as  a  separate  commod- 
ity, and  packed  into  the  ^capsules  for 
tiansportation;  that  the  capsules  were 
o'^Tnmonly  returned  to  dealers  and  sent 
abroad  again  in  the  same  service,  and 
that  they  have  no  other  use.    The  gas 


was  the  per  se  merchandise,  and  the 
capsules  mere  containers,  within  the 
meaning  of  that  word  in  this  section. 
This  section  and  Comp.  St  1916,  U 
5591,  5594,  confine  the  duty  of  the  ap- 
praiser to  the  merchandise,  and  his  ac- 
tion in  advancing  the  value  of  the  cap- 
sules conferred  no  validity  upon  the 
collector's  assessment  of  the  additional 
duty  imposed  by  section  5527  in  cases 
where  the  appraised  exceeds  the  enter- 
ed value.  U.  S.  v.  Downing  &  Co.,  7 
Ct  Cust  App.  479. 


§  5619.  (R.  S.  §  2921.)     Deficiency 

Allowance  for  deficiency^— In  impor- 
tations of  Wurzburger  and  Pilsner  beer 
the  importer  made  an  honest  effort  to 
estimate  the  amount  of  wantage  or  out- 
age, finding  2.96  per  cent,  for  the 
Wurzburger  and  3.51  per  cent,  for  the 
Pilsner.  By  making  a  justifiable  criti- 
cism of  the  importer's  method,  the 
Board   of  I7nited   States   General   Ap- 
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praisers  decided  that  the  proper  allow- 
ance should  be  1  per  cent.  By  giving 
due  weight  to  the  method  used  and  con- 
clusion reached  by  the  manufacturer, 
corroborative  of  the  method  and  con- 
clusion of  the  importer,  the  court  de- 
cides that  the  aUowance  should  be  2 
per  cent.  U.  S.  v.  Lttchow,  7  Ct  Cust 
App.  301. 
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CHAPTER    SEVEN— THE    BOND    AND    WARE- 
HOUSE SYSTEM 

§  5650a.  (Res.  Oct.  6.  1917,  c.  108.)  Entry  of  distilled  spirits 
shipped  from  foreign  countries  under  bond  for  export. 
That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  permit  the  entry  of  distilled  spirits  shipped  from 
any  foreign  country  to  the  United  States  prior  to  September  first, 
nineteen  hundred  and  seventeen,  into  bonc^ed  warehouses  in  the 
United  States,  under  bond  to  be  given  by  the  importer  of  such  dis- 
tilled spirits,  conditioned  -for  the  export  of  such  goods  to  some  for- 
eign country  within  the  period  of  one  year  from  and  after  the  entry 
thereof  into  the  United  States,     (40  Stat.  427.) 

This  was  a  resolution  entitled  a  "Joint  Resolution  authorizing  and  directing 
the  Secretary  of  the  Treasury  to  permit  the  entry  of  distiUed  spirits  into  bond- 
ed warehouses  under  bond,  conditioned  for  the  export  of  such  distilled  spirits 
to  some  foreign  country  within  one  year  from  the  date  of  entry  into  the  United 
States,"  cited  above. 

§  5672.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  M.)     Manufacturing  •ware- 
houses. 


Regulations  by  Secretary  of  the 
Treasury. — ^This  section  does  not  au- 
thorize the  Secretary  of  the  Treasury 
to  promulgate  regulations  requiring 
manufacturers  of  cigars  to  pay  $10  per 


thousand  for  stamps  to  indicate  the  or- 
igin of  the  tobacco  and  the  place  of 
manufacture.  U.  S.  v.  E.  Rosenburg  & 
Sons  (D.  C.)  253  F.  285. 


§  5673.  (Act  Oct.  3,  1913,  c.  16,  §  IV,  N,  subscc.  1.)     Smelting 
works  as  bonded  warehouse. 


Reiier  from  additional  duty.— The 
fact  that  zinc  ore  was  entered  for  re- 
warehousing,  to  be  smelted  and  the  zinc 
exported,  does  not  relieve  it  of  the  ad- 
ditional duty  incurred  under  Comp.  St. 
1916,  §  5527,  for  undervaluation,  since 
this  section  provides  that  the  amount 
of  the  duties  payable  upon  such  im- 
ported ores  at  the  time  of  their  im- 
portation ^hall  stand  charged  against 
the  bonds  of  the  bonded  warehouses, 
and  that  the  metals  producible  from 
the  bonded  ores  or  any  portion  thereof 
may   be  withdrawn   for  domestic  con- 


sumption upon  the  payment  of  the  du- 
ties chargeable  against  an  equivalent 
amount  of  ores  from  which  said  metals 
would  be  producible  in  their  condition 
as  imported.  Especially  is  this  true  in 
view  of  the  provision  of  section  5527, 
that  the  additional  duties  levied  there- 
under shall  not  be  refunded  "in  case  of 
exportation  of  the  merchandise,  or  on 
any  other  account,  nor  shall  they  be 
subject  to*  the  benefit  of  drawback." 
National  Zinc  Co.  v.  U.  S.,  7  Ct.  Cust- 
App.  145. 


CHAPTER  SEVEN  A— IMMEDIATE  TRANSPORTA- 
TION IN  BOND  TO  INLAND  PORTS 

§  5695.  (Act  June  10,  1880,  c.  190,  §  1,  as  amended,  Act  June  14, 
1880,  c.  214,  and  Act  June  20,  1884,  c.  103.)  Ports  at  which 
entry  may  be  made  for  transportation  in  bond. 

The  privileges   of  this   section  were  Gulfport,  Miss.,  Act  March  2,  1919, 

extended  to  additional  ports  by  the  fol-      c.  93. 
lowing  acts:  Northgate,  N.  D.,  Act  Oct.  6,  1917, 

Bar  Harbor,  Me.,  Act  July  20,  1918,      c.  80. 
c.  159.  Oswego,  N.  Y.,  Act  July  20,  1918,  c 

158. 
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CHAPTER  EIGHT— PAYMENT 


§  5714.  (Act  June  22,  1874,  c.  391 

Nature  and  operation  of  section  In 
general.— The  first  limitation  on  the 
collector's  power  to  reliquidate  was  this 
section.  Vitelli  &  Son  v.  U.  S.,  7  Ot. 
Cust.  App.  243. 

The  collector's  power  to  reliquidate 
within  a  year  after  entry  has  received 
uniform  administrative,  legislative,  and 
judicial  recognition  prior  to  and  since 
the  passage  of  this  act.    Id. 

The  collector's  power  to  reliquidate 
after  the  expiration  of  a  year  from  en- 
try in  case  oi*  protest  has  received  uni- 
form administrative,  legislative,  and  ju- 
dicial recognition  prior  to  and  since  the 
passage  of  this  act.    Id. 

Settlement  of  dutiesw^Liquidation  by 
the  collector  pending  appeal  to  reap- 
praisement  does  not  constitute  a  "set- 
tlement* of  duties"  within  the  purview 
of  this  section.  Stubbs  v.  U.  S.,  7  Ct. 
Cust  App.  399. 

Conohisiveness  of  settlement  in  gen- 
eral.— Notwithstanding  this  Act  and 
TarifE  Act  Oct.  3,  1913,  §  3,  that  the 
liquidation  of  the  amount  of  customs 
duties  shall  be  final  and  conclusive, 
United  States  can  sue  to  recover  du- 


,  §  21.)     Settlements  conclusive. 

ties  where  it  has  been  defrauded  of 
the  amount  actually  due.  U.  S.  v.  John 
A.  Heitz,  Inc.  (D.  C.)  238  F.  1002. 

Fraud.— The  statute  makes  the  liq- 
uidation final  ''in  the  absence  of  fraud." 
This  does  not  necessitate  a  finding  of 
fraud  by  the  collector  to  justify  re- 
liquidation,  but  directs  him  not  to 
reliquidate  in  "the  absence  of  fraud." 
If  he  suspects  fraud,  he  cannot  say 
that  fraud  is  absent.  A  well-founded 
suspicion  of  fraud  is  sufficient  to  move 
him  to  reliquidation.  VitcUi  &  Son  v. 
U.  S.,  7  Ct.  Cust.  App.  243. 

The  words  "in  the  absence  of  fraud 
and  in  the  absence  of  protest  by  the 
owner,  importer,  agent,  or  consignee" 
do  not  restrict  the  fraud  to  the  own- 
er, importer,  agent,  or  consignee.    Id. 

Fraud  vitiates  whatever  it  touches, 
and  it  may  be  said  that  a  liquidation 
induced  by  fraud  is  no  liquidation,  and 
a  fraudulent  weigher's  return  no  weigh- 
er's return.    Id. 

That  a  collector  may  set  aside  a 
fraudulent  return  by  a  weigher  can- 
not be  questioned.    Id. 

See,  also,  note   under  |  5715,  post 


§  5715.  XAct  March  3,  1875,  c. 

Reliquidation  of  duties^— The  power 
of  a  collector  to  liquidate  and  reliqu> 
date  is  vested  in  him  by  statute,  ai^. 
unlimited  except  by  affirmative  law. 
This  has  been  recoguized  by  consistent, 
persistent,  and  continuous  administra- 
tive practice,  legislative  enactment,  and 
judicial  decision  since  the  institution 
of  his  office.  Vitelli  &  Son  v.  U.  S.,  7 
Ct.  Cust.  App.  213. 

The  power  of  the  collector  to  reliqui- 
date when  the  goods  have  gone  beyond 
his  possession  or  control  has  been  ad- 
ministratively, legislatively,  and  judi- 
cially recognized  from  the  earliest 
time.    Id. 

This  section  implies  that  the  col- 
lector has  an  inherent  general  power  to 
reliquidate.    Id. 

The  collector's  power  to  reliquidate 
after  the  expiration  of  a  year  from 
entry  in  case  of  fraud  stands  upon  the 
same  ground  as  in  case  of  protest,  and, 
like  it,  has  received  uniform  adminis- 
trative, legislative,  and  judicial  recog- 
nition.   Id. 

The  statute  makes  the  liquidation 
final  "in  the  absence  of  fraud."  This 
does  not  necessitate  a  finding  of  fraud 
by  the  collector  to  justify  reliquidation, 
but  directs  him  not  to  reliquidate  in 
"the  obsence  of  fraud."  If  he  sus 
pects  fraud,  he  cannot  say  that  fraud 
is  absent.  A  woU-founded  suspicion  of 
fraud  is  sufficient  to  move  him  to 
reliquidation.    Id. 

The  law  restricts  a  collector's  find- 
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ings  to  rate  and  amount  of  duty.  He 
can  make  no  conclusive  finding  as  to 
fraud  or  anything  else  than  rate  and 
amount  of  duty.  A  reliquidation  in- 
volves nothing  except  a  different  find- 
ing as  to  rate  and  amount  of  duty.    Id. 

In  the  trial  before  the  Board  of  Gen- 
eral Appraisers  of  a  protest  by  F. 
Vitelli  &  Son  against  a  reliquidation 
on  account  of  fraud  alleged  in  the  orig- 
inal liquidation,  indictments  and  rec- 
ords of  acquittal  in  prosecutions  by  the 
United  States  against  Joseph  Vitelli 
for  such  frauds,  without  evidence  con- 
necting F.  Vitelli  &  Son  with  Joseph 
Vitelli,  have  no  probative  force,  and 
were  properly  excluded  by  the  Board 
of  General  Appraisers.    Id. 

In  the  trial  before  the  Board  of  Gen- 
eral Appraisers  of  a  protest  against  a 
reliquidation  made  more  than  a  year 
after  entry,  the  legal  presumption  is, 
as  in  all  cases,  that  the  collector  of 
customs  acted  within  the  powers  con- 
ferred upon  him  by  law,  and  the  bar- 
den  is  on  the  protestant  to  show  the 
invalidity  of  the  reliquidation.    Id. 

In  the  trial  before  the  Board  of  Gen- 
eral Appraisers  of  a  protest  against  a 
reliquidation  made  more  than  a  year 
after  entry,  evidence  that  the  goods 
had  been  bought  and  sold  by  importers 
at  weights  greater  than  the  entered 
ones,  is  sufficient  to  establish  a  prima 
facie  case  of  fraud  and  put  upon  the 
Protestants  the  burden  of  overcoming 
it.    Id. 
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There  is  no  doubt,  at  least  in  cases 
where  the  weigher  did  not  follow  the 
law  or  was  guilty  of  fraud,  that  the 
collector  can  proceed,  or  direct  the 
weigher  to  proceed,  to  ascertain  from 
the  accounts  of  merchants  to  whom  the 
merchandise  was  sold  its  true  weights 
and  accordingly  liquidate.    Id. 


The  customs  admlnistratiye  proce- 
dure, in  case  of  reliquidation  for  fraud 
more  than  one  year  after  entry,  gives 
the  importer  ample  notice  and  abun- 
dant opportunity  to  defend.  The  rec- 
ord shows  that  such  notice  and  oppor- 
tunity were  had  in  these  cases.    Id. 

See,  also,  notes  under  f  6714,  ante. 


§  5718    (Act  Oct.  3,  1913,  c.  16,  §  III,  Y.)     Refunding  overpay- 
ments;  correction  of  errors. 


Manifest  clerical  errors— An  under- 
statement of  the  market  value  per  ton 
of  zinc  ore,  varying  from  the  consular 
invoice  and  from  the  price  stated  in 
the  contract  for  purchasing  it,  the 
arithmetical  extension  in  the  entry  be- 
ing correctly  made  upon  the  basis  of 


the  declared  price  per  ton,  declared 
number  of  tons,  and  declared  percen- 
tage of  zinc  content,  is  not  manifest 
clerical  error  within  the  meaning  of 
this  section.  National  Zinc  Co.  v.  U. 
S.,  7  Ct.  Cust.  App.  145. 


CHAPTER  TEN— ENFORCEMENT  OF  DUTY- 
LAWS  AND  PUNISHMENT  FOR  VIOLA- 
TIONS 


flee. 

5763.  Search  of  vehicles  and  persons. 

5764.  Forfeitures. 
5769.  Search  warrant. 
5775.  Seizures. 


Bee. 

5785.  Concealing  or  buying  goods  liable 

to  seizure. 
5790.  Institution  of  suits. 


§  5763.  (R.  S.  §  3061.)     Search  of  vehicles  and  persons. 


Forfeiture.— Under  Quarantine  Act,  § 
7  (Comp.  St.  1916,  §  8758).  rule  of 
Secretary  of  Agriculture  of  December 
22, 1913,  this  section,  and  sections  5764, . 
5785.  5812,  potatoes  brought  into  Unit- 
ed States  in  violation  of  such  rule,  to- 
gether with  veliicles  used  for  impor- 
tation, etc.,  held  subject  to  forfeiture, 
not  being  presented  for  inspection  in 
the  required  manner.  Daigle  v.  U.  S., 
237  F.  159,  150  0.  C.  A.  305. 


Under  this  section  (Comp.  St.  1916, 
5764.  5790),  and  Act  June  22,  1874, 
§  17  (Comp.  St.  1916,  §  10132),  Dis- 
trict Court  held  without  jurisdiction  of 
petition  by  person  seeking  relief  from 
forfeiture  for  violation  o^  customs 
laws,  where  no  forfeiture  had  been  de- 
clared. U.  S.  V.  One  Certain  Six- 
Passenger,  Six-Cylinder,  Forty-Eight 
Horse  Power  Locomobile  (D.  C.)  242  F. 
998. 


§  5764.  (R.  S.  §  3062.)     Forfeitures. 

See  Daigle  v.  U.  S.,  237  F.  159,  150       Eight  Horse  Power  Locomobile  (D.  C) 
C.  C.   A.  305;    U.   S.  v.  One  Certain       242  F.  998;   note,  ante,  §  5763. 
Six-Passenger,      Six-Cylinder,      Forty- 

§  5769.  (R.  S.   §  3066,   as  amended,    Act  April    25,  1882,    c.    89.) 
Search  warrant. 

Cited    without    definite    application, 
U.  S.  V.  Jones  (D.  C.)  230  F.  262. 

§  5775.  (R.  S.  §  3072.)     Seizures. 

Cited    without    definite    appiication, 

In  re   Beloochistan  Rug  Weaving  Co. 
(D.  C.)  244  F.  283. 

§  5785.  (R.  S.  §  3082.)     Concealing  or  buying  goods  liable  to  sei- 
zure. 


3.  Operation  of  section.— This  section, 

forbidding  the  importation  of  goods 
contrary  to  law,  applies  only  to  the  im- 
portation of  goods  illegally  packed  or 
absolutely  forbidden,  and  is  not  redupli- 
cating Rev.  St.  S  2S65  (Comp.  St.  1916, 
§  5548),  or  the  Customs  Administrative 
Act.    U.  S.  v.  One  Blue  Taffeta  Eve- 


ning Coat,  Trimmed  Lace,   and  Other 
Women's  Clothing  (D.  C,)  237  F.  703. 

6.  ''Import  or  brinQ.''— Under  Comp. 
St.  1916,  §  5526,  and  this  section,  held, 
that  merchandise  imported  into  United 
States  from  Cuba  by  registered  mail, 
in  violation  of  Postal  Convention,  art. 
11,  dated  June  16,  1903,  between  Cuba 
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and  United  States,  a*Dd  article  16  of 
Universal  Postal  Convention,  dated  May 
26,  1906,  was  subject  to  forfeiture.  U. 
S.  V.  Four  Packages  of  Cut  Diamonds 
(D.  C.)  247  F.  354. 

9.  Dutiable    articles     in     baggage.— 

Goods  which,  disj^idsed  as  personal  bag- 
gage, are  attempted  to  be  introduced 
into  the  commerce  of  the  country  by 
means  of  a  false  baggage  declaration, 
are  subject  to  forfeiture.  U.  S.  v.  One 
Blue  Taffeta  Evening  Coat,  Trimmed 
Lace,  and  Other  Women's  Clothing  (D. 
C.)  237  F.  703. 

12.  Penalty     or     ftne— Indictments— 

Comp.  St.  1916.  $  5548,  declares  that  if 
any  person  shall  knowingly  and  will- 
fully, with  intent  to  defraud,  smuggle 
into  the  United  States  any  goods  sub- 
ject to  duty  and  which  should  have 
been  invoiced,  without  paying  the  duty, 
and  shall  make  out  or  attempt  to  pass 
through  the  customs  house,  any  false 
invoice,  he  shall  be  deemed  guilty  of 
misdemeanor.  An  indictment  charged 
that  defendant  fraudulently  and  know- 
ingly imported  into  the  United  States, 
contrary  to  law,  goods  subject  to  cus- 
toms duty,  importing  them  clandestine- 
ly, secretly,  and  without  an  entry  be- 
ing made  at  the  customs  house  as  re- 
quired by  law.  and  without  the  payment 
of  duty  thereon,  with  intent  to  defraud 
the  United  States  of  its  lawful  revenue. 
Held  that,  though  the  Indictment  was 
predicated  on  section  5548,  it  also 
charged  the  offense  denounced  by  this 
section.  Sierra  v.  U.  S.  (C.  C.  A.)  233 
F.  37. 

13.  Acquittal  as  a  barw— An  acquittal 
on  an  indictment  charging  a  violation 
of  this  section  and  Comp.  St.  1916,  § 
5548,  held  a  bar  to  a  subsequent  libel 
of  information  seeking  forfeiture  of 
goods  brought  into  the  country  with- 
out payment  of  duty,  where  the  trans- 
action was  the  same,  and  the  statutory 
violations  alleged  were  the  same.  Sier- 
ra V.  U.  S.,  233  F.  37,  147  C.  C.  A. 
107. 


14.  Forfeiture— In  generals— Forfei- 
ture of  potatoes  brought  into  the  Unit- 
ed States,  as  well  as  the  vehicles  used 
in  their  importation,  cannot  be  upheld, 
under  this  section  and  section  5548.  or 
under  this  section  and  section  5809; 
their  importation  being  prohibited.  Dai- 
gle  V.  U.  S.,  237  F.  159,  150  C.  C.  A. 
305. 

Under  this  section,  Quarantine  Act, 
I  7  (Comp.  St.  1916,  §  8758),  rule  of 
Secretary  of  Agriculture  of  December 
22,  1913,  and  Rev.  St.  IS  3061,  3062, 
and  3100  (Comp.  St.  1916,  §§  5763, 
5764,  5812),  potatoes  brought  into  Unit- 
ed States  in  violation  of  such  rule,  to- 
gether with  vehicles  used  for  importa- 
tion, etc.,  held  subject  to  forfeiture, 
not  being  presented  for  inspection  in 
the  required  manner.  Daigle  v.  U.  S., 
237  F.  159,  150  C.  C.  A.  305. 

Only,  the  goods  about'  which  false 
statements  are  made  are  forfeited,  un- 
less they  are  boxed  or  baled  with  oth- 
ers. U.  S.  V.  One  Blue  Taffeta  Eve- 
ning Coat,  Trimmed  Lace,  and  Other 
Women's  Clothing  (D.  C.)  237  F.  703. 

15.  ...-.  Information  or  libel  for  for- 
feiture.—Claimant  of  merchandise  and 
vehicles  sought  to  be  forfeited  for  un- 
lawful importation  into  the  United 
States  by  land  held  not  entitled  to  com- 
plain that  process  was  termed  a  libel 
of  information,  instead  of  an  informa- 
tion; instrument  reciting  that  seizure 
was  by  land.  Daigle  v.  U.  S.,  237  F. 
159.  150  C.  C.  A.  305. 

It  is  permissible  to  plead  contradic- 
tory versions  of  the  same  transaction 
in  different  counts  of  a  libel  for  the 
forfeiture  of  goods  for  the  nonpayment 
of  customs  duties  thereon.  U.  S.  v. 
One  Blue  Taffeta  Evening  Coat,  Trim- 
med I^ce.  and  Other  Women's  Cloth- 
ing (D.  C.)  237  F.  703. 

An  exception  cannot  be  sustained  to 
a  libel  for  the  forfeiture  of  goods  for 
nonpayment  of  customs  duties,  which 
is  insufficient  as  to  part  of  the  goods 
described  therein,  but  good  as  to  the 
rest.    Id. 


§  5790.  (R.  S.  §  3087.)     Institution  of  suits. 


Jurisdiction.— Under  this  section,  Rev. 
St.  §§  .-5061.  30(J2.  30-'^7  (Comp.  St. 
1916.  H  5763.  5764.  5790),  and  Act 
June  22.  1874,  S  17  (Comp.  St.  1916,  § 
10132),  District  Court  held  without  ju- 
risdiction of  petition  by  person  seeking 
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relief  from  forfeiture  for  violation  of 
customs  laws,  where  no  forfeiture  had 
been  declared.  U.  S.  v.  One  Certain 
Six -Passenger,  Bix-Cylinder,  Forty- 
Eight  Horse  Power  Locomobile  (D.  C.) 
242  F.  998. 


Ch.  11)  COLLECTION   OP   DUTIES   UPON   IMPORTS  §   5822 


CHAPTER  ELEVEN— PROVISIONS  APPLYING 
TO  COMMERCE  WITH  CONTIGUOUS 

COUNTRIES 

§   5809.  (R.   S.   §   3097.)     Entry  on   northern   and   northwestern 
frontiers. 

Forfeiture.— Forfeiture     of    potatoes  5785),  or  under  this  section  and  Comp. 
brought  into  the  T'nited  States,  as  well  St.  1916.  |  5785:   their  importation  .be- 
as  the  vehicles  used  in  their  importa*  ing  prohibited.    Daisrle  v.  U.  S.,  237  F. 
tion,  cannot  be  upheld,  under  Kev.  »t.  159.  150  C.  C.  A.  305. 
f§  2866,  3082  (Comp.  St.  1916,  |§  5548, 

§  5812.  (R.  S.  §  3100,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1,  and 
Act  Feb.  27,  1877,  c.  69,  §  1.)     Inspection  of  merchandise. 

Potatoe8.^Under  this  section,  Quar-  to  United  States  in  violation  of  such 

antine    Act,   S   7    (Comp.    St.    1916,    §  rule,  together  with  vehicles  used  for  im-' 

8758),  rule  of  Secretary  of  Agriculture  portation,   etc.,  held  subject   to  forfei- 

of  December  22,  1913,  and  Rev.  St.  §§  ture,  not  being  presented  for  inspection 

3061,  3062,  3082   (Comp.   St.  1916,  |§  in  the  required  manner.    Daiglo  v.  U. 

5763,  5764,  5785),  poUtoes  brought  in-  S.,  237  F.  159,  150  C.  C.  A.  305. 

§  5814.  (R.  S.  §  3102.)     Sealing  cars  and  vessels. 

Cited    without    definite    application, 

Daigle  v.  U.  S.  (C.  C.  A.)  237  F.  159. 

§  5822.  (R.  S.  §  3110.)     Forfeiture  for  transportation  by  foreign 

vessels. 

cited    without    definite    application, 
30  Op.  Atty.  Gen.  5. 
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Chap.  Sec 

1.  Officers  of  internal  revenue 5851a 

2.  Of  a-ssessments  and  collections 5895 

3.  Special    taxes 5965 

4.  Distilled  spirits  and  wines 5981 

5.  Fermented    liquors : 5144 

5A.  Sirups,    extracts,   soft    drinks,    mineral    waters,    and    carbonic   acid 

gas 6161'/2» 

6.  Tobacco  and  snuff 6168 

7.  Cigars    6202a 

7A.  Oleomargarine,  adulterated  butter,  and  process  or  renovated  butter  6215 

7E.  Opium  for  smoking 6287a 

7F.  Opium,  coca  leaves,  and  compounds,  manufacturers,  etc.,  thereof.  .6287g 

8.  Banks  and   bankers 6293 

8A.  Special   excise  tax  on   corporations 6300 

8B.  Excise  tax  on  dealings  in  cotton  futures 6309a 

8C.  Transportation  facilities  by   public  utilities GSOQi/ga 

8D.  insurance    policies 6309'Aa 

8DD.  Tax  on  transportation  and  other  facilities,  and  on  insurance. GSOQi/aa 

8E.  Theater,  etc.,  admissions  and   club  dues  or  fees .6309^2 a 

SEE.  Tax  on  admissions   and   dues 6309%a 

8F.  Miscellaneous    articles 6309%a 

8G.  Excise  taxes 6309%a 

9.  Stamp  taxes  on  specific  objects 6318a 

9A.  Incomes    6319 

9AA.  income    tax 6336»/sa 

98.  Munition    manufacturer's   tax 6336i/4a 

9C.  Excess-profits   tax 6336%a 

9CC.  War-profits  and  excess- profits  tax 63367/ioa 

10A.  Estate    tax 6336i/2a 

10B.  Tax  on  employment  of  child  labor 6336%a 

11.     Provisions  common  to  several  objects  of  taxation 6340a 

11  A.  Increase  of  internal  revenue  (Revenue  Act  of  1916) 6371bb. 

IIB.War  revenue  (Revenue  Act  of  1917) 6371i/8a 

lie.  Revenue   act   of   1918 63711/4* 


CHAPTER  ONE— OFFICERS  OF  INTERNAL 

REVENUE 


Sec. 

5851a.  Collectors;  adjustment  of  sal- 
aries. 

5854.  Disability  or  vacancy  in  office  of 
collector. 

5859a.  Collection  of  internal  revenue 
tax. 

5859aa.  [Superseded.] 

5859b.  Cotton-futures  tax,  attorneys, 
agents,  etc. 

5859c.  [Superseded.] 

5859d.  Restricting  sale  of  opium. 

5859dd.  Detailed  statement  of  Commis- 
sioner  of   Internal   Revenue. 

5859e.  Salaries  and  expenses  of  internal 
revenue  officers. 

5877a.  [Repealed.] 


Sec. 

5S77aa.  Leaves    of    absence;     revenue 
agents  and  inspectors. 

5882.  Commissioner    may    transfer   or 

suspend  officers. 

5883.  Duties  of  collectors  and  agents; 

power  of  Commissioner. 

5884.  Duties  of  collectors;    reports  of 

violations  of  law. 

5885.  Revenue    officers;     administering 

oaths  and  taking  evidence. 
5887.  Same;     disclosing    operations   of 

manufacturers. 
5893.  District  attorney  or  marshal  ac- 
-     cepting  or  demanding  anything 

for  compromise  of  violation  of 

internal  revenue  laws. 


§  5851a,  (Act  Feb.  24,  1919,  c.  18,  §  1301(b).)     Collectors;  adjust- 
ment of  salaries. 

The  salaries  of  collectors  may  be  readjusted  and  increased  under 
such  regulations  as  may  be  prescribed  by  the  Commissioner,  sub- 
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ject  to  the  approval  of  the  Secretary,  but  no  collector  shall  receive 
a  salary  in  excess  of  $6,000  a  year.     (40  Stat.  1140.) 

This  section  is  paragraph  (b)  of  §  1301  of  the  Revenue  Act  of  1918  (Title 
XIII — General  Administrative  Provisions),  cited  above. 

The  term  "collectors"  means  collectors  of  internal  revenue.  See  |  6371  %a, 
post. 

§  5854.  (R.  S.  §  3149,  as  amended,  Act  March  1,  1879,  c.  125,  § 
2«)     Disability  or  vacancy  in  office  of  collector. 

Appointment  of  deputle8.~In  order  lector,  deputy  collectors  must  be  af- 
to  continue  in  office  after  the  appoint-  firmatively  reappointed  and  recommls- 
ment  of  a  successor  to  their  own  col-       sioned.    30  Op.  Atty.  Gen.  1. 

§  5859a.  (Act  March  1,  1919,  c.  86,  §  1.)  Collection  of  internal 
revenue  tax. 
For  expenses  of  assessing  and  collecting  the  internal-revenue 
taxes,  as  provided  by  the  "Revenue  Act  of  1918,"  including  the  em- 
ployment of  the  necessary  officers,  attorneys,  experts,  agents,  ac- 
countants, inspectors,  deputy  collectors,  clerks,  janitors,  and  mes- 
sengers in  the  District  of  Columbia  and  the  several  collection  dis- 
tricts, to  be  appointed  as  provided  by  law,  telegraph  and  telephone 
service,  rental  of  quarters  outside  the  District  of  Columbia,  postage 
freight,  express,  and  other  necessary  miscellaneous  expenses,  and 
the  purchase  of  such  supplies,  equipment,  furniture,  mechanical  de- 
vices, printing,  stationery,  law  books  and  books  of  reference,  and 
such  other  articles  as  may  be  necessary  for  use  in  the  District  of 
Columbia  and  the  several  collection  districts,  $21,000,000:  Provid- 
ed, That  of  this  amount  not  to  exceed  $184,160  shall  be  available 
for  the  expenses  authorized  to  be  incurred  by  the  Secretary  of  La- 
bor upon  request  of  the  Commissioner  of  Internal  Revenue,  in  ac- 
cordance with  the  Act  "to  provide  revenue,  and  for  other  purposes/' 
approved  February  24,  1919 :  Provided  further,  That  no  salary  shall 
be  paid  out  of  the  said  sum  of  $184,160  at  a  rate  exceeding  $3,000 
per  annum :  Provided  further.  That  not  more  than  $500,0(X)  of  the 
total  amount  appropriated  herein  may  be  expended  by  the  Commis- 
sioner of  Internal  Revenue  for  detecting  and  bringing  to  trial  per- 
sons guilty  of  violating  the  internal-revenue  laws  or  conniving  at 
the  same,  including  payments  for  information  and  detection  of  such 
violation.     (40  Stat.  1234.) 

This  section  is  a  part  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1920,  cited  above.  It  supersedes  similar  provisions 
in  Act  ^larch  8.  1917.  c.  103,  §  1.  39  Stat,  1090,  1091,  i^nd  Act  July  3,  1918* 
c.  130,  §  1,  40  Stat  778. 

§  5859aa.  (Act  July  3,  1918,  c.  130,  §  1.)      [Superseded.]  . 

This  provision  made  appropriations  for  additional  expenses  in  assessing  and 
collecting  the  internal  revenue  taxes  provided  by  Act  Oct.  3,  1917,  and  au- 
thorized the  appointment  of  additional  agents.  It  was  superseded  by  the  similar 
provisions  of  Act  March  1,  1919,  c.  86,  $  1,  ante,  §  5859a. 

§  5859b.  (Act  July  3,  1918,  c  130,  §  1.)  Cotton-futures  tax,  attor- 
neys, agents,  etc. 
Collecting  the  cotton-futures  tax:  For  expenses  to  enforce  the 
provisions  of  part  A  of  the  Act  approved  August  eleventh,  nineteen 
hundred  and  sixteen,  knov^^n  as  the  cotton-futures  Act,  including 
the  employment  of  attorneys,  agents,  inspectors,  deputy  collectors, 
clerks,  and  messengers-  at  rates  to  be  fixed  by  the  Commissioner  of 
Internal  Revenue,  subject  to  the  approval  of  the  Secretary  of  the 
Treasury,  and  for  the  purchase  of  such  supplies,  equipment,  me- 
chanical devices,  and  other  articles  as  may  be  necessary,  $20,000: 
Provided,  That  no  person  shall  be  employed  hereunder  at  a  com- 
pensation exceeding  $4,000  per  annum.     (40  Stat.  779.) 

•This  section  was  a  part  of  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1919,  cited  above.  It  supersedes  similar 
provisions  of  Act  March  3,  1917,  c.  163,  §  1,  39  Stat.  1090. 
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§  5859c.  (Act  July  3,  1918,  c.  130,  §  1.)     [Superseded.] 

This  provision  made  appropriations  for  collecting  the  tax  on  estates,  muni- 
tions, etc.,  and  authorized  the  appointment  of  additional  agents  for  that  pur- 
pose. It  was  superseded  by  similar  provisions  of  Act  March  1,  1919,  c  fiis,  i 
1,  ante,  §  5859a. 

§  5859d.  (Act  March  1, 1919,  c.  86,  §  1.)     Restricting  sale  of  opium. 

Restricting  the  sale  of  opium,  and  so  forth:  For  expenses  to 
enforce  the  provisions  of  the  Act  approved  December  17,  1914,  en- 
titled "An  Act  to  provide  for  the  registration  of,  with  collectors 
of  internal  revenue,  and  to  impose  a  special  tax  upon,  all  persons 
who  produce,  import,  manufacture,  compound,  deal  in,  dispense, 
sell,  distribute,  or  give  away  opium  or  cocoa  leaves,  their  salts, 
derivatives,  or  preparations,  and  for  other  purposes,"  as  amended 
by  the  "Revenue  Act  of  1918,"  including  the  employment  of  agents, 
deputy  collectors,  inspectors,  chemists,  assistant  chemists,  clerks, 
and  messengers  in  the  field  and  in  the  Bureau  of  Internal  Revenue 
in  the  District  of  Columbia,  tp  be  appointed  by  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  and  for  the  purchase  of  such  supplies,  equipment,  me- 
chanical devices,  and  other  articles  as  may  be  necessary  for  use  in 
the  District  of  Columbia  and  the  several  collection  districts,  in- 
cluding not  to  exceed  $4  per  diem  in  lieu  of  subsistence,  $750,000. 
(40  Stat.  1234.) 

This  section  is  a  part  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1920.  cited  above.  It  supersedes  similar  provi- 
sions in  Act  March  3,  1917,  c.  163,  §  1,  39  Stat.  1091,  and  Act  July  3,  1918, 
c.  130,  §  1,  40  Stat.  779. 

§  5859dd.  (Act  March  1,  1919,  c.  86,  §  1.)  Detailed  statement  of 
Commissioner  of  Internal  Revenue. 
The  Commissioner  of  Internal  Revenue  shall  submit  to  Con- 
gress on  the  first  day  of  its  next  regular  session  a  detailed  state- 
ment showing  the  number,  designation,  and  annual  rate  of  com- 
pensation of  the  persons  employed  and  the  amounts  expended  for 
rent  and  other  authorized  purposes  in  the  District  of  Columbia 
from  the  foregoing  appropriations  for  the  collection  of  internal 
revenue.    (40  Stat.  1234.) 

This  section  is  a  provision  of  the  legislative,  executive,  and  Judicial  ap- 
propriation act  for  the  fiscal  year  1920,  cited  above.  It  has  been  repeated 
in  prior  appropriation  acts. 

§  5859e.  (Act  March  1,  1919,  c.  86,  §  1.)  Salaries  and  expenses  of 
internal  revenue  officers. 
For  salaries  and  expenses  of  collectors  of  internal  revenue,  dep- 
uty collectors,  gangers,  storekeepers,  and  storekeeper  gaugers, 
clerks,  messengers,  and  janitors  in  internal-revenue  offices,  rent 
of  offices  outside  of  the  District  of  Columbia,  telephone  service, 
injuries  to  horses  (not  exceeding  $150  for  any  horse  crippled  or 
killed),  expenses  of  seizure  and  sale,  and  other  necessary  miscel- 
laneous expenses  in  collecting  internal-revenue  taxes,  $4,288,000: 
Provided,  That  no  part  of  this  amount  shall  be  used  in  defraying 
the  expenses  of  any  officer,  designated  above,  subpoenaed  by  the 
United  States  court  to  attend  any  trial  before  a  United  States  court 
or  preliminary  examination  before  any  United  States  commission- 
er, which  expenses  shall  be  paid  from  the  appropriation  for  "Fees 
of  witnesses,  United  States  courts."     (40  Stat  1233.) 

This  section  is  a  part  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1920,  cited  above. 

§  5877a.     [Repealed.] 

This  section^  which  was  §  463  of  the  Revenue  Act  of  1916,  was  repealed 
by  §  1400  of  the  Kevenue  Act  of  1918.    See  post,  {  6371%a. 
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§  5877aa.  (Act  ¥eb.  24,  1919,  c.  18,  §  1302.)  Leaves  of  absence; 
revenue  agents  and  inspectors. 
All  internal-revenue  agents  and  inspectors  shall  be  granted  leave 
of  absence  with  pay,  which  shall  not  be  cumulative,  not  to  ex- 
ceed thirty  days  in  any  calendar  year,  under  such  regulations  as 
the  Commissioner,  with  the  approval  of  the  Secretary,  may  pre- 
scribe.    (40  Stat.  1141.) 

This  section  is  §  1302  of  the  Revenue  Act  of  1918  (Title  XIII— General 
Adpiinistrativ^e  Provisions),  cited  above.  It  supersedes  an  identical  provi- 
sion in  Act  Sept.  8,  1916,  c.  403.  §  413,  which  was  repealed  by  §  1400  of  the 
Revenue  Act  of  1918.     See  post,  I  G371%a. 

The  terms  "Commissioner"  and  "Secretary"  mean  the  Commissioner  ef 
Internal  Revenue  and  the  Secretary  of  the  Treasury,  respectively.  See  § 
6371  ^a.  post. 

§  5882.  (Act  Aug.  15,  1876,  c.  287,  §  1.)     Commissioner  may  trans- 
fer or  suspend  officers. 

Su8penslon.^Under      section      3163,    ,  lations    pertaining    thereto,    and    this 
Rev.  St.  (Comp.  St.  1916,  §  5883),  au-       section,  a   storekeeper  ganger   may  be 
tborizing    employment    in    the   internal       suspended  without  pay.     Geisert  v.  U 
revenue  service  and  the  rules  and  regu-  \    S.,  50  Ct.  CI.  95. 

§  5883.  (R.  S.  §  3163,  as  amended.  Act  March'  1,  1879,  c.  125,  § 
2.)     Duties  of  collectors  and  agents ;   power  of  Commissioner. 

Suspension.— Under  this  section  and      suspended  without  pay.     Geisert  v.  U. 
Act  Aug.  15,  1876  (Comp.  St.  1916.  §       S.,  50  Ot  CI.  95, 
5882),    a   storekeeper    ganger    may   be 

§  5884.  (R.  S.  §  3164,  as  amended  Act  Feb.  24,  1919,  c.  18,  §  1317.) 
Duties  of  collectors;  reports  of  violations  of  law. 
It  shall  be  the  duty  of  every  collector  of  internal  revenue  having 
knowledge  of  any  willful  violation  of  any  law  of  the  United  States 
relating  to  the  revenue,  within  thirty  days  after  coming  into  pos- 
session of  such  knowledge,  to  file  with  the  district  attorney  of  the 
district  in  which  any  fine,  penalty,  or  forfeiture  may  be  incurred, 
a  statement  of  all  the  facts  and  circumstances  of  the  case  within 
his  knowledge,  together  with  the  names  of  the  witnesses,  setting 
forth  the  provisions  of  law  believed  to  be  so  violated  on  which 
reliance  may  be  had  for  condemnation  or  conviction.  (40  Stat. 
1146.) 

This  section  was  amended  by  §  1317  of  the  "Revenue  Act  of  1918,"  cited 
above,  to  read  as  set  forth  above.  Prior  to  this  amendment  this  section  read 
as  follows:  "It  shall  be  the  duty  of  every  collector  of  internal  revenue  to 
report  within  ten  days  to  the  district  attorney  of  the  district  in  which  any 
fine,  penalty,  or  forfeiture  may  be  incurred  for  the  violation  of  any  law  of 
the  United  States  relating  to  the  revenue,  a  statement  of  all  the  facts  and 
circumstances  of  the  case  within  bis  knowledge,  together  with  the  names  of 
the  witnesses,  and  which  may  come  to  his  knowledge  from  time  to  time,  stat- 
ing the  provisions  of  the  law  believed  to  be  violated,  and  on  which  a  reliance 
may  be  had  for  condemnation  or  conviction;  and  if  any  collector  shall  in  any 
case  fail  to  report  to  the  proper  district  attorney  as  prescribed  in  this  sec- 
tion, his.  right  to  any  compensation,  benefit,  or  allowance  in  such  case  shall 
b«  forfeited  to  the  United  States,  and  the  same  may,  in  the  discretion  of  the 
Secretary  of  the  Treasury,  be  awarded  to  such  persons  as  may  make  copi- 
plaint  and  prosecute  the  same  to  judgment  or  conviction." 

§  5885.  (R.  S.  §  3165»  as  amended  Act  March  1,  1879,  c.  125,  §  2,  and 
Act  Feb.  24,  1919,  c.  18,  §  1317.)     Revenue  officers;    admin- 
istering oaths  and  taking  evidence. 
Every   collector,   deputy   collector,   internal-revenue   agent,   and 
internal-revenue  officer  assigned  to  duty  under  an  internal-revenue 
agent,  is  authorized  to  administer  oaths  and  to  take  evidence  touch- 
ing any  part  of  the  administration  of  the  internal-revenue  laws 
with  which  he  is  charged,  or  where  such  oaths  and  evidence  are  au- 
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thorized  by  law  or  regulation  authorized  by  law  th  be  taken.     (20 
Stat  329.    40  Stat.  1146.) 

This  section  was  again  amended  by  §  1317  of  the  Revenue  Act  of  1918,  cited 
above,  to  re&d  as  set  forth  above.  This^  amendment  consisted  in  striking  out, 
after  the  words  "deputy  collector,"  the  words  "and  inspector,"  and  by  adding 
after  such  words  the  words  "internal-revenue  agents,  and  internal-revenue 
officer  assigned  to  duty  under  an  internal-revenue  agent." 

§  5887.  (R.  S.  §  3167,  as  amended  Act  Aug.  27.  1894,  c.  349,  §  34, 
Act  Oct.  3,  1913,  c.  16,  §  II,  I,  Act  Sept.  8,  1916,  c.  463,  §  16, 
and  Act  Feb.  24,  1919,  c.  18,  §  1317.)  Same;  disclosing  op^ 
erations  of  manufacturers. 
It  shall  be  unlawful  for  any  collector,  deputy  collector,  agent, 
clerk,  or  other  officer  or  employee  of  the  United  States  to  divulge 
or  to  make  known  in  any  manner  whatever  not  provided  by  law 
to  any  person  the  operations,  style  of  work,  or  apparatus  of  any 
manufacturer  or  producer  visited  by  him  in  the  discharge  of  his 
official  duties,  or  the  amount  or  source  of  income,  profits,  losses, 
expenditures,  or  any  particular  thereof,  set  forth  or  disclosed  in 
any  income  return,  or  to  permit  any  income  return  or  copy  thereof 
or  any  book  containing  any  abstract  or  particulars  thereof  to  be 
seen  or  examined *by  any  person  except  as  provided  by  law;  and 
it  shall  be  unlawful  for  any  person  to  print  or  publish  in  any  man- 
ner whatever  not  provided  by  law  any  income  return,  or  any  part 
thereof  or  source  of  income,  profits,  losses,  or  expenditures  appear- 
ing in  any  income  return;  and  any  offense  against  the  foregoing 
provision  shall  be  a  misdemeanor  and  be  punished  by  a  fine  not  ex- 
ceeding $1,000  or  by  imprisonment  not  exceeding  one  year,  or  both, 
at  the  discretion  of  the  court;  and  if  the  offender  be  an  officer  or 
employee  of  the  United  States  he  shall  be  dismissed  from  office  or 
discharged  from  employment.  (28  Stat.  559.  38  Stat.  177.  39  Stat. 
773.    40  Stat.  1146.) 

This  section  was  again  amended  by  §  1317  of  the  Revenue  Act  of  1918, 
cited  above,  to  read  as  set  forth  above.  Tliis  amendment  consists  in  the 
insertion  of  a  comma  after  the  words  *'any  income  return,"  where  such  words 
last  appear  in  the  section,  and  in  the  insertion  of  a  comma  after  the  word 
"income,"  where  it  last  appears  in  the  section. 

Section  16  of  the  Revenue  Act  of  1916,  which  also  amended  this  section, 
was  repealed  by  §  1400  of  the  Revenue  Act  of  1918.    See  post,  |  6371%a. 

Notes  of  Deoiaioiifl 


Validity^— The  federal  and  state  gov- 
ernments have  power  to  provide  that 
returns  made  to  their  officers  to  be 
used  in  assessing  and  collecting  reve- 
nue and  taxes  shall  not  be  revealed  by 
the  officers,  and  such  provisions  pro- 
tect 'the  officers  against  commitment 
for  contempt  for  refusal  to  produce 
such  returns  on  subpoena  by  a  court. 
In  re  Valecia  Condensed  Milk  Co.,  240 
F.  310,  153  C.  C.  A.  236. 


Construction  and  application  in  gen- 
oral.— The  exception  in  St.  Wis.  1915, 
§  10S7m24,  forbidding  income  tax  re- 
turns from  being  divulged,  except  as 
provided  by  law,  does  not  permit  the 
production  of  the  returns  whenever  re- 
quired through  processes  of  the  law. 
In  re  Valecia  Condensed  Milk  Co.,  240 
F.  310,  lb3  C.  C.  A.  236. 


§  5893.  (R.  S.  §  3170.)     District  attorney  or  marshal  accepting  or 

demanding  anything  for  compromise  of  violation  of  internal 

revenue  laws. 

Cited    without    definite    application, 
McPherson  v.   U.   S.    (O.   O.   AJ)   245 

F.  35. 
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§   6896 


CHAPTER  TWO— OF  ASSESSMENTS  AND  COL- 
LECTIONS 


Sec. 

5895.  Canvass  for  objects  of  taxation. 

5896.  Beturns  of  persons  liable  to  tax. 
589(}a,  5896b.  [Repealed.] 

5899.  Collector  to  make  returns;*  time 
allowed  for  filing;  failure  to 
file.- 

6904.  Commissioner  of  Internal  Reve- 
nne  to  make  assessments;  cor- 
rection of  incomplete  or  imper- 
fect lists. 

5908.  Lien  for  taxes. 

5909.  Taxes  collectible  by  distraint. 
5920.  Certificate  of  purchase;     deed. 
5930.  Commissioner  to  have  charge  of 

real  estate  acquired  by  United 
States. 


6ec. 

5937.  Suits,    etc.,    for   fines,    penalties, 

and  forfeitures,  and  for  taxes. 

5944.  Refundments ;   taxes  or  penalties. 

5947.  Suits  to  restrain  assessments  or 

collection  of  taxes. 

5948.  Suits  to  recover  taxes ;   taxes  col- 

lected under  second  assessment. 
59491  Suits     for    Recovery     of     taxes 
wrongfully  collected. 

5950.  Limitation  of  suits  for  recovery 

of  taxes  wrongfully  collected. 

5951.  Claims   for   refundment;    limita- 

tion. 

5952.  Compromises. 


§  5895.  (R.  S.  §  3172,  as  amended  Act  Aug.  27,  1894,  c.  349,  §  34, 
Act  Oct.  3,  1913,  c.  16,  §  II,  I,  Act  Sept.  8,  1916,  c.  463,  §  16, 
and  Act  Feb.  24,  1919,  c.  18,  §  1317.)  Canvass  for  objects  of 
taxation. 

Every  collector  shall,  from  time  to  time,  cause  his  deputies  to 
proceed  through  every  part  of  his  district  and  inquire  after  and 
concerning  all  persons  therein  who  are  liable  to  pay  any  internal- 
revenue  tax,  and  all  persons  owning  or  having  the  care  and  man- 
agement of  any  objects  liable  to  pay  any  tax,  and  to  make  a  list 
of  such  persons  and  enumerate  said  objects.  (28  Stat.  558.  38 
Stat  178.    39  Stat.  773.    40  Stat.  1146.) 

This  section  was  again  amended  by  |  1317  of  the  Revenue  Act  of  1918, 
cited  above.  This  amendment  makes  no  changes  in  the  section  as  last 
amended. 

Section  16  of  the  Revenue  Act  of  1916,  which  also  amended  this  section, 
was  repealed  by  §  1400  of  the  Revenue  Act  of  1018.     See  post,  §  6371%a. 

§  5896.  (R.  S.  §  3173,  as  amended  Act  March  1,  1879,  c.  125,  §  3, 
Act  Aug.  27,  1894,  c.  349,  §  34,  Act  Oct.  3,  1913,  c.  16,  §  II, 
I,  Act  Sept.  8,  1916,  c.  463,  §  16,  and  Act  Feb.  24,  1919,  c.  18, 
§  1317.)     Returns  of  persons  liable  to  tax. 

It  shall  be  the  duty  of  any  person,  partnership,  firm,  association, 
or  corporation,  made  liable  to  any  duty,  special  tax,  or  other  tax 
imposed  by  law,  when  not  otherwise  provided  for,  (1)  in  case  of  a 
special  tax,  on  or  before  the  thirty-first  day  of  July  in  each  year, 
and  (2)  in  other  cases  before  the  day  on  which  the  taxes  accrue, 
to  make  a  list  or  return,  verified  by  oath,  to  the  collector  or  a  dep- 
uty collector  of  the  district  where  located,  of  the  articles  or  objects, 
including  the  quantity  of  goods,  wares,  and  merchandise,  made  or 
sold  and  charged  with  a  tax,  the  several  rates  and  aggregate  amount, 
according  to  the  forms  and  regulations  to  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  for  which  such  person,  partnership,  firm, 
association,  or  corporation  is  liable:  Provided,  That  if  any  person 
liable  to  pay  any  duty  or  tax,  or  owning,  possessing,  or  having  the 
care  or  management  of  property,  goods,  wares,  and  merchandise, 
article  or  objects  liable  to  pay  any  duty,*  tax,  or  license,  shall  fail 
to  make  and  exhibit  a  list  or  return  required  by  law,  but  shall  con- 
sent to  disclose  the  particulars  of  any  and  all  the  property,  goods, 
wares,  and  merchandise,  articles,  and  objects  liable  to  pay  any 
duty  or  tax,  or  any  business  or  occupation  liable  to  pay  any  tax  as 
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aforesaid,  then,  and  in  that  case,  it  shall  be  the  duty  of  the  col- 
lector or  deputy  collector  to  make  such  list  or  return,  which,  be- 
ing distinctly  read,  consented  to,  and  signed  and  verified  by  oath 
by  the  person  so  owning,  possessing,  or  having  the  care  and  man- 
agement as  aforesaid,  may  be  received  as  the  list  of  such  person: 
Provided  further,  That  in  case  no  annual  list  or  return  has  been 
rendered  by  such  person  to  the  collector  or  deputy  collector  as 
required  by  law,  and  the  person  shall  be  absent  from  his  or  her 
residence  or  place  of  business  at  the  time  the  collector  or  a  deputy 
collector  shall  call  for  the  annual  list  or  return,  it  shall  be  the  duty 
of  such  collector  or  deputy  collector  to  leave  at  such  place  of  res- 
idence or  businesj,  with  some  one  of  suitable  age  and  discretion,  if 
such  be  present,  otherwise  to  deposit  in  the  nearest  post  office,  a 
note, or  memorandum  addressed  to  such  person,  requiring  him  or 
her  to  render  to  such  collector  or  deputy  collector  the  list  or  re- 
turn required  by  law  within  ten  days  from  the  date  of  such  note 
or  memorandum,  verified  by  oath.  And  if  any  person,  on  being 
notified  or  required  as  aforesaid,  shall  refuse*  or  neglect  to  render 
such  list  or  return  within  the  time  required  as  aforesaid,  or  when- 
ever any  person  who  is  required  to  deliver  a  monthly  or  other  re- 
turn of  objects  subject  to  tax  fails  to  do  so  at  the  time  required, 
or  delivers  any  return  which,  in  the  opinion  of  the  collector,  is  er- 
roneous, false,  or  fraudulent,  or  contains  any  undervaluation  or  un- 
derstatement, or  refuses  to  allow  any  regularly  authorized  Govern- 
ment officer  to  examine  the  books  of  such  person,  firm,  or  corpo- 
ration, it  shall  be  lawful  for  the  collector  to  summon  such  person, 
or  any  other  person  having  possession,  custody,  or  care  of  books 
of  account  containing  entries  relating  to  the  business  of  such  per- 
son or  any  other  person  he  may  deem  proper,  to  appear  before 
him  and  produce  such  books  at  a  time  and  place  named  in  the  sum- 
mons, .and  to  give  testimony  or  answer  interrogatories,  under  oath, 
respecting  any  objects  or  income  liable  to  tax  or  the  returns  there- 
of. The  collector  may  summon  any  person  residing  or  found 
within  the  State  or  Territory  in  which  his  district  lies;  and  when 
the  person  intended  to  be  summoned  does  not  reside  and  can  not 
be  found  within  such  State  or  Territory,  he  may  enter  any  collec- 
tion district  where  such  person  may  be  found  and  there  make  the 
examination  herein  authorized.  And  to  this  end  he  may  there 
exercise  all  the  authority  which  ht  might  lawfully  exercise  in  the 
district  for  which  he  was  commissioned :  Provided,  That  "person," 
as  used 'in  this  section,  shall  be  construed  to  include  any  corpora- 
tion, joint-stock  company  or  association,  or  insurance  company 
when  such  construction  is  necessary  to  carry  out  its  provisions. 
(20  Stat.  330.  28  Stat.  558.  38  Stat.  178.  39  Stat.  773.  40  Stat. 
1146.) 

This  section  was  again  amended  by  §  1317  of  the  Revenue  Act  of  1918, 
cited  above,  to  read  as  set  forth  above.  This  amendment  consists  in  strik- 
ing out,  after  the  words  "thirty-first  day  of  July  in  each  year,"  the  following: 
"(2)  in  case  of  income  tax  on  or  before  the  first  day  of  March  in  each  year, 
or  on  or  before  the  last  day  of  the  sixty-day  period  next  following  the  clos- 
ing date  of  the  fiscal  year  for  which  it  makes  a  return  of  its  income";  by  add- 
ing, in  place  of  the  figure  "(3)/'  the  figure  **(2)" ;  and  by  striking  out,  after 
the  words  **of  the  articles  or  objects,  including,"  the  words  "the  amoupt  of 
annual  income  charged  with  a  duty  or  tax." 

Section  16  of  the  Revenue  Act  of  1916,  which  also  amended  this  section, 
was  repealed  by  §  1400  of  the  Revenue  Act  of  1918.    See  post,  i  6371%a. 

# 

Notes  of  Decisions 


Construction  and  application  In  gen- 
eral.—See  Camp  Bird  v.  Howbert  (O. 
C.  A.)  .249  F.  27. 
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§§  5896a,  5896b.  (Act  Oct.  3,  1917,  c.  63,  §§  1002,  1004.)  [Repeal- 
ed.] 

These  sections  of  the  Revenue  Act  of  1917  provided  that,  whore  additional 
taxes  were  imposed  by  that  act  on  articles  on  which  the  tax  imposed  by  exist- 
ing  law  had  been  paid,  the  person,  etc.,  liable  for  the  tax  should  make  return 
under  oath  within  30  days  after  the  passage  of  the  act  under  regulations  pre- 
scribed by  the  CommisJBioner  of  Internal  Revenue  with  the  approval  of  the 
Secretary  of  the  Treasury,  that  time  for  payment  of  the  additional  tax  might 
be  extended  for  7  months  upon  givipg  bond  for  payment,  and  imposed  a  pen- 
alty of  $1,000,  or  imprisonment  not  exceeding  one  year,  or  both,  for  false 
return  or  attempt  to  evade  the  tax,  and  in  addition  a  penalty  of  double  the 
tax  evaded  or  not  collected.  They  were  repealed  by.  §  1400  of  the  Revenue 
Act  of  1918.     See  post,  f  6371  %'a. 

§  5899.  (R.  S.  §  3176,  as  amended  Act  March  1,  1879,  c.  125,  §  3, 
Act  Aug.  27,  1894,  c.  349,  §  34,  Act  Oct.  3,  1913,  c.  16,  §  II, 
1,  Act  Sept  8,  1916,  c.  463,  §  16,  and  Act  Feb.  24,  1919,  c.  18, 
§  1317.)  Collector  to  make  returns?  time  allowed  for  filing; 
failure  to  file. 

If  any  person,  corporation,  company,  or  association  fails  to  make 
and  file  a  return  or  list  at  the  time  prescribed  by  law  or  by  reg- 
ulation made  under  authprity  of  law,  or  makes,  willfully  or  other- 
wise, a  false  or  fraudulent  return  or  list,  the  collector  or  deputy 
collector  shall  make  the  return  or  list  from  his  own  knowledge  and 
from  such  information  as  he  can  obtain  through  testimony  or  oth- 
erwise. In  any  such. case  the  Commissioner  may,  from  his  own 
knowledge  and  from  such  information  as  he  can  obtain  through 
testimony  or  otherwise,  make  a  return  or  amend  any  return  made 
by  a  collector  or  deputy  collector.  Any  return  or  list  so  made  and 
subscribed  by  the  Commissioner,  or  by  a  collector  or  deputy  col- 
lector and  approved  by  the  Commissioner,  shall  be  prima  facie  good 
and  sufficient  for  all  legal  purposes. 

If  the  failure  to  file  a  return  or  list  is  due  to  sickness  or  absence, 
the  collector  may  allow  such  further  time,  not  exceeding  thirty 
days,  for  making  and  filing  the  return  or  list  as  he  adeems  proper. 

The  Commissioner  of  Internal  Revenue  shall  determine  and  assess 
all  taxes,  other  than  stamp  taxes,  as  to  which  returns  or  lists  are 
so  made  under  the  provisions  of  this  section.  In  case  of  any  fail- 
ure to  make  and  file  a  return  or  list  within  the  time  prescribed  by 
law,  or  prescribed  by  the  Commissioner  of  Internal  Revenue  or 
the  collector  in  pursuance  of  law,  the  Commissioner  of  Internal 
Revenue  shall  add  to  the  tax  25  per  centum  of  its  amount,  except 
that  when  a  return  is  filed  after  such  time  and  it  is  shown  that  the 
failure  to  file  it  was  due  to  a  reasonable  cause  and  not  to  willful 
neglect,  no  such  addition  shall  be  made  to  the  tax.  In  case  a  false 
or  fraudulent  return  or  list  is  willfully  made,  the  Commissioner 
of  Internal  Revenue  shall  add  to  the  tax  50  per  centum  of  its 
amount. 

The  amount  so  added  to  any  tax  shall  be  collected  at  the  same 
time  and  in  the  same  manner  and  as  part  of  the  tax  unless  the  tax 
has  been  paid  before  the  discovery  of  the  neglect,  falsity,  or  fraud, 
in  which  case  the  amount  so  added  shall  be  collected  in  the  same 
manner  as  the  tax.  (20  Stat.  331.  28  Stat.  559.  38  Stat.  179.  39 
Stat.  773.    40  Stat.  1147.) 

This  section  was  again  ameDded  by  §  1317  of  the  Revenue  Act  of  1918, 
cited  above,  to  read  as  set  forth  above.  This  amendment  consists  in  insert- 
ing, after  the  words  "at  the  time  prescribed  by  law,'*  the  words  "or  by  regu- 
lation made  under  authority  of  law";  by  inserting,  after  the  words  "through 
testimony  or  otherwise."  the  sentence  beginning  with  "In  any  such  case  the 
Commissioner  may,  from  his  own  knowledge";  by  inserting,  after  the  words 
"or  list  so  made  and  subscribed  by,"  the  words  "the  Commissioner,  or  by"; 
by  inserting,  after  the  words  "of  Internal  Revenue  shall,"  the  words  "de- 
termine and";    by  striking  out,  after  the  words  "or  lists  are  so  made,"  the 
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words  "by  a  collector  or  deputy  collector,"  and  Inserting  in  lieu  thereof  the 
words  "under  the  provisions  of  this  section";  by  inserting,  after  the  words 
"prescribed  by  law,  or  prescribed  by  the,"  the  words  "Commissioner  of  In- 
ternal Revenue  or  the";  by  inserting,  after  the  word  **collector,"  the  words 
"in  pursuance  of  law";  by  striking  out,  after  the  words  "shall  add  to  the 
tax,"  the  word  "fifty,"  and  inserting  in  lieu  thereof  the  figures  "25";  by 
striking  out,  after  the  words  "except  that,  when  a  return  is,"  the  words 
"voluntarily  and  without  notice  from  the  collector";  and  by  striking  out, 
after  the  words  "shall  add  to  the  tax,"  the  words  "one  hundred,"  and  insert- 
ing in  lieu  thereof  the  figures  "50."     . 

Section  16  of  the  Revenue  Act  of  1916,  which  also  amended  this  section, 
was  repealed  by  §  1400  of  the  Revenue  Act  of  1918.     See  post,  |  6371%a. 

Notes  of  Decisions 

Construction  and  application  in  gen- 
eral.—See  Camp  Bird  v.  Howbert  (C. 
O.  A.)  249  F.  27. 

§  5904.  (R.  S.  §  3182.)     Commissioner  of  Internal  Revenue  to 
make  assessments;  correction  of  incomplete  or  imperfect  lists. 

I.  Construction  witii  other  statutes.  §§  1616,  1617,  being  best  evidence. 
—See  Camp  Bird  v.  Howbert  (C.  O.  National  Surety  Co.  v.  Brock  (N.  C.) 
A.)  249  F.  27.  '  97  S.  E.  417. 

9.  Evidence    of    assess m en t^— In    an  10.  Presumption  as  to  assessmentw— 

action  by  surety  >;ompany   against  its  An  additional  tax  assessed  because  of 

principal   on  a   distiller's  bond   to   re-  claimed  withdrawal  of  untaxpaid  whis- 

cover  for  payments  for  taxes  assessed  ky  from  warehouse,  under  authority  of 

under  this  section  made  by  it  on  de-  this  section,  is  prima  facie  valid,  and 

mand  of  the  United  States,   oral  evi-  in  an  action  for  its  recovery  after  pay- 

dence  of  the  assessment  list  on  which  ment  plaintiff  has  the  burden  of  prov- 

the   tax  liability  of  the  principal  was  ing  its  Lovalidity.    Mayes  v.  Casey  (G. 

based    was    erroneous,    an   exemplified  G.  A.)  252  F.  754. 
or  certified  copy  under  Revisal   1905. 

§  5908.   (R.  S.  §  3186,  as  amended,  Act  March  1,  1879,  c  125,  §  3, 
and  Act  March  ^,  1913,  c.  166.)     Lien  for  taxes. 

Cited    without    definite    application. 

Gouge  V.  Hart  (D.  O.)  250  F.  802. 

§  5909.  (R.  S.  §  3187.)     Taxes  collectible  by  distraint 

Effect  of  assessment  llst^ — ^An  assess-  action  by  the  government  for  taxes  so 

ment  list  under  this  section,  when  cer-  assessed  constitutes  a  prima  facie  case 

tified  to  the  collector  of  internal  rev-  of   liability.      National   Surety    Go.   v. 

enue   has   the    force    and    effect   of   a  Brock  <N.  G.)  97  S.  E.  417.. 
judgment    and    execution,    and    in    an 

§  5920.  (R.  S.  §  3198.)     Certificate  of  purchase;   deed. 

Certificate  of  sale.^— Deputy  collector's  quire  title  b;^  deed  or  receive  money 

certificate  of  sale  for  internal  revenue  necessary     to     effect     a     redemption, 

tax  is  not  evidence  that  title  has  passed,  Beckham  v.  Lindsey  (Ga.  App.)  95  S. 

but  only  that  holder  has  right  to  ac-  E.  745. 

§  5930.  (R.  S.  §  3208,  as  amended,  Act  March  X,  1879,  c.  125,  §  3.) 

Commissioner  to  have  charge  of  real  estate  acquired  by  United 

States. 

Cited    without    definite    application. 

Gouge  V.  Hart  (D.  C.)  250  F.  802. 

§  5937.  (R.  S.  §  3213.)     Suits,  etc.,  for  fines,  penalties,  and  forfei- 
tures, and  for  taxes. 

4w  Right   of   action   and   defenses  In  fraud,  should  have  been  paid  for  such 

general^--Judgment  need  not  be  obtain-  tax.     U.  S.  v.  Capital  City  Dairy  Co. 

ed  before  maintenance  of  suit  to  im-  (D.  C.)  252  F.  900. 

pound,  and  apply  to  government  claim  7.  Assessment  as  condition  precedent. 

for  oleomargarine  tax,  dividends  which  —In    view   of   this   section,    held   that, 

an  .  oleomargarine    manufacturer,    now  under  Act  Aug.  5,  1909,  §  38,  subds.  5, 

having  no  property  left,  paid  to  its  of-  8  (Comp.  St.  1916,  f§  6304,  6307),  Unit- 

ficers  and  directors,  and  which,  but  for  ed  States  may  maintain  action  against 
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corporation  for  excise  taxes  based  on 
income  omitted,  though  Commissioner 
of  Internal  Revenue  made  no  reassess- 
ment, etc.,  within  time  prescribed.  XT. 
S.  V.  NashviUe,  C.  &  St.  L-  Ry.,  249 
F.  678,  161  C.  C.  A.  588. 

Where  a  corporation's  return  incor- 
rectly stated  its  net  income  and  the 
tax  based  upon  such  return  had  been 
paid,  an  action  of  indebitatus  assump- 
sit would  lie  to  recover  the  balance  of 
the  tax,  which  should  <,have  been  levied 
and  paid,  without  any  formal  assess- 
ment of  such  additional  tax.    U.  S.  v. 


Minneapolis   Threshing  Mach.   Co.   (D. 
C.)  229  F.  1019. 

12.  Evidenc»^-On  hearing  of  applica- 
tion for  receiver  in  suit  to  impound,  and 
apply  to  government's  claim  for  oleo- 
margarine tax,  dividends  paid  by  the 
manufacturer  to  stockholders,  its  offi- 
cers  and  directors,  which  but  for  fraud 
should  have  been  paid  for  said  tax,  held, 
considering  pleadings,  affidavit^,  ad- 
missions, and  counter  affidavits,  weight 
of  evidence  was  with  plaintiff.  U.  S.  v. 
Capital  City  Dairy  Co.  (D.  C.)  252  F. 
900. 


§  5944.  (R.  S.  §  3220,  as  amended,  Act  Feb.  24,  1919,  c.  18,  § 
1316(a).)     Refundments;  taxes  or  penalties. 

The  Commissioner  of  Internal  Revenue,  subject  to  regulations 
prescribed  by  the  Secretary  of  the  Treasury,  is  authorized  to  remit, 
refund,  and  pay  back  all  taxes  erroneously  or  illegally  assessed 
or  collected,  all  penalties  collected  without  authority,  and  all  taxes 
that  appear  to  be  unjustly  assessed  or  excessive  in  amount,  or  in 
any  manner  wrongfully  collected;  also  to  repay  to  any  collector 
or  deputy  collector  the  full  amount  of  such  sums  of  money  as  may 
be  recovered  against  him  in  any  court,  for  any  internal  revenue 
taxes  collected  by  him,  with  the  cost  and  expenses  of  suit;  also 
all  damages  and  costs  recovered  against  any  assessor,  assistant  as- 
sessor, collector,  deputy  collector,  agent,  or  inspector,  in  any  suit 
brought  against  him  by  reason  of  anything  done  in  the  due  per- 
formance of  his  official  duty,  and  shall  make  report  to  Congress 
at  the  beginning  of  each  regular  session  of  Congress  of  all  trans- 
actions under  this  section.    (40  Stat.  1145.) 

This  section  was  amended  by  §  1316  of  the  Revenue  Act  of  1918,  cited 
above,  to  read  as  set  forth  above.  This  amendment^  consists  in  striking  out, 
after  the  words  "is  authorized,"  the  words  "on  appeal  to  him  made";  by 
inserting,  after  the  words  "for  any  internal,"  the  word  "revenue";  by  in- 
serting, after  the  words  "performance  of  his  official  duty,"  the  words  "and 
shall  make  report  to  Congress  at  the  beginning  of  each  regular  session  of 
Congress  of  all  transactions  under  this  section" ;  and  by  striking  out,  at  the 
end  of  the  section  the  proviso  which  read  as  follows:  "Provided,  That  where 
a  second  assessment  is  made  in  case  of  a  list,  statement,  or  return  which 
in  the  opinion  of  the  collector  or  deputy  collector  was  false  or  fraudulent, 
or  contained  any  understatement  or  undervaluation,  such  assessment  shall 
not  be  remitted,  nor  shall  taxes  collected  under  such  assessment  be  refunded, 
or  paid  back,  unless  it  is  proved  that  said  list,  statement,  or  return  was 
not  false  or  fraudulent,  and  did  not  contain  any  understatement  or  under- 
valuation." 

Notes  of  Decisions 

2.  Remedy  for  Illegal  assessment  In 
generalw— See  Camp  Bird  v.  Howbert 
(C.  C.  A.)  249  F.  27. 

9.  Income  tax^-Bemedy  given  by  Re- 
funding Act  held  available  to  trustees 
under  will  who  have  paid  tax  on  corpus 
of  contingent  legacies  for  excess  over 
tax  due  on  value  of  a^mual  income  from 
legacies.  Rosenfeld  v.  Scott  (D.  O.)  232 
F.  509. 

15.  Presentation  of  appeal  or  claim. 
— A  suit  cannot  be  maintained  to  re- 
cover an  internal  revenue  tax  errone- 
ously or  illegally  collected,  unless  a 
claim  for  refuting  is  presented  to  the 
commissioner  within  two  years  after 
its  payment.  New  York  Mail  &  News- 
paper Transp.  Co.  v.  Anderson,  234  F. 
590,  148  C.  C.  A.  356. 

22.  Right  Of  action  to  recover  tax 
paid.— An    action    to    recover    internal 


revenue  taxes  erroneously  collected  is 
assumpsit  on  an  implied  contract  and 
survives  against  the  personal  represent- 
atives of  the  collector  if  he  dies  pend- 
ing the  suit.  PhUadelphia,  H  &  P.  R. 
Co.  v.  Lederer  (D.  C.)  239  F.  184, 
judgment  affirmed  (C.  C.  A.)  242  F. 
492. 

23.  Enforcement  of  liability  to  refund 
against  collector's  successor.— Act  Feb. 
8,  1899,  c.  121  (Comp.  St.  1916,  §  1594), 
providing  against  abatement  of  actions 
by  or  against  government  officers,  held 
not  to  authorize  action  against  col« 
lector  of  internal  revenue  to  recover 
taxes  paid  his  predecessor,  where  only 
pending  proceeding  was  a  claim  for  re- 
fund. Philadelphia,  H.  &  P.  R.  Co.  v. 
Lederer,  242  F.  492,  155  C.  O.  A.  268, 
affirming  judgment  (D.  C.)  239  F.  184. 

As  Rev.  St.  §  989  (Comp.  St.  1916,  § 
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1635),  18  applicable  only  to  collector  of 
internal  revenue  making  illegal  exac- 
tion, and  as  suit  to  recover  same  may 
be  revived  against  collector's  repre- 
sentatives on  his  death,  collector's  suc- 
cessor in  office  is  not  liable  to  suit 
therefor.  Roberts  v.  Lowe  (D.  O.) 
236  F.  604. 

25.  Recovery  of  Interestd— On  recov- 
ery of  a  judgment  against  a  collector 
of  internal  revenue  for  the  amount  of 
an  internal  revenue  tax  illegally  col- 
lected, the '  plaintiff  is  entitled  to  have 
the  judgment  state  that  it  is  with  in- 
terest. New  York  Mail  &  Newspaper 
Transp.  Co.  v.  Anderson,  234  F.  590, 
148  C.  C.  A.  356. 

28.  Time  to    sue   to    recover   taxes 

back^^Pleading  of  plaintiffs  In  suits  to 
recover  taxes  paid  under  Corporation 
Tax  Law  held  to  have  been  based  on 
the  statute  and  subject  to  the  limita- 
tions prescribed  thereby.  Public  Serv- 
ice Ry.  Co,  V.  Herold,  229  F.  902,  144 
C.  C.  A.  184. 

31.  Evidenoe.^To  recover  income 
taxes  paid  under  protest,  on  the  ground 


that  an  insufficient  amount  waa  allow- 
ed for  depreciation  of  the  income-pro- 
ducing property,  plaintiff  has  the  bur* 
den  of  showing  that  the  amount  allow- 
ed was  too  small.  Cohen  v.  Lowe  (P. 
C.)  234  F.  474. 

32.  Question  for  Jury^^In  action  to 
recover  back  amount  paid  for  revenue 
stamps,  whether  the  stamps  were 
bought  and  affixed  under  duress  and 
constraint  held  a  question  of  fact. 
Rutan  V.  Johnson  &  Johnson,  231  F. 
369,  145  C.  C.  A.  363, 

In  action  to  recover  back  amounts 
paid  for  revenue  stamps,  what  matters 
were  presented  and  determined  In 
previous  similar  actions,  and  how  far 
the  same  matters  were  again  present- 
ed, held  a  question  of  fact.    Id. 

32i/2.  Judgment.  — Judgments  for 
plaintiff  in  2  of  18  actions  to  recover 
back  amounts  paid  for  revenue  stamps 
held  to  estop  the  government  from  re- 
examining the  same,  or  essentially  the 
same,  questions  in  the  other  actions. 
Riitan  V.  Johnson  &  Johnson,  231  F. 
869,  146  C.  O.  A.  363. 


§  5947.  (R.  S.  §  3224.)     Suits  to  restrain  assessments  or  collection 
of  taxes. 


Coistruction  and  application  In  gen- 
eral.—Despite^  this  section,  receivers 
believing  property  in  their  charge  or 
income  thereof  not  to  be  subject  to 
tax  may  apply  to  court  appointing  them 
for  instructions  as  to  payment.  Scott 
v.  Western  Pac.  R.  Co.,  246  F.  545, 
158  C.  C.  A.  615,  affirming  order  Equi- 
table Trust  Co.  of  New  York  v.  West- 
ern Pac.  Ry.  Co.  (D.  C.)  236  F.  813. 

Prohibition   of  suits  to  restrain  the 


assessment   or  collection  of  tax,   con- 
tained in  this  section,  cannot  be  waiv-, 
ed   by  any   officer   of  the  government. 
Gouge  V.  Hart  (D.  C.)  250  F.  802. 

Suits  to  which  statute  applies.— This 

section  is  not  limited  in  its  application 
to  suits  for  injunctive  relief,  but  pre- 
vents a  suit  to  set  aside  a  sale  to  the 
government  of  property  levied  on  under 
an  internal  revenue  assessment.  Gouge 
V.  Hart  (D.  C.)  250  F.  802. 


§  5948.  (R.  S.  §  3225,  as  amended.  Act  Sept.  8,  1916,  c.  463,  §  14(d), 
and  Act  Feb.  24,  1919,  c.  18,  §  1316(b).)     Suits  to  recover 
taxes ;  taxes  collected  under  second  assessment. 
When  a  second  assessment  is  made  in  case  of  any  list,  statement, 
or  return,  which  in  the  opinion  of  the  collector  or  deputy  collector 
was  false  or  fraudulent,  or  contained  any  understatement  or  under- 
valuation  such   assessment  shall   not   be   remitted,   nor  shall   taxes 
collected  under  such  assessment  be  refunded,  or  paid  back,  or  re- 
covered by  any  suit,  unless  it  is  proved  that  such  list,  statement, 
or  return  was  not  willfully  false  or  fraudulent  and  did  not  contain 
any  willful  understatement  or  undervaluation.     (39  Stat.  773.    40 
Stat.  1145.) 

This  section  was  again  amended  by  |  1316  of  the  Hevcnue  Act  of  1918, 
cited  above,  to  read  as  set  forth  above.  This  amendment  consists  in  striking 
out,  after  the  words  "understatement  or  undervaluation,"  the  words  "no  tax 
collected  under  such  assessment  shall  be  recovered  by  any  suit,"  and  in- 
serting in  lieu  thereof  the  words  *'such  assessment  shall  not  be  remitted,  nor 
shall  taxes  collected  under  such  assessment  be  refunded,  or  paid  back,  or 
recovered  by  any  suit";  and  by  striking  out,  at  the  end  of  the  section,  the 
words  *'but  this  section  shall  not  apply  to  statements  or  returns  made  or  to 
be  made  in  good  faith  under  the  laws  of  the  United  States  regarding  annual 
depreciation  of  oil  or  gas  wells  and  mines." 

Section  14  of  the  Revenue  Act  of  1916,  which  also  amended  this  section, 
was  repealed  by  §  1400  of  the  Revenue  Act  of  1918.    See  post,  |  6371%a. 

Notes  of  Deoisiona 

Validity^— This  section  is  not  invalid      Act,  for  it  does  not  destroy  uniformity 
in  its  applicability  to  Corporation  Tax      of  taxation,  applying  to  aU  portions  of 
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the  country  alike.  Camp  Bird  ▼.  How- 
bert,  249  F,  27,  161  C.  C.  A.  87,  cer- 
tiorari granted  38  S.  Ct.  678,  247  U.  S. 
509,  62  L.  Ed.  1241,  and  judgment  re- 
versed 39  S.  Ct.  7,  63  L.  Ed.  — . 

Construction  and  application  In  gen- 
eral ^^In  view  of  fact  that  it  was  en- 
acted as  part  of  legislation  imposing 
a  general  system  of  internal  revenue 
to  meet  financial  burdens  of  the  Civil 
War,  this,  section,  in  its  application  to 
taxes  collected  under  Corporation  Tax 
Act,  does  not  authorize  recovery  of 
sums  paid  on  a  second,  assessment, 
where  return  was  false,  but  not  fraud- 
ulent Camp  Bird  v.  Howbert,  249  F. 
27.  161  C.  C.  A.  87,  certiorari  granted 
38  S.  Ct.  578.  247  U.  S.  509,  62  L.  Ed. 
1241,  and  judgment  Reversed,  39  S.  Ct. 
7,  63  L.  Ed.  — . 

As  Corporation  Tax  Act  imposes  an 
excise  tax,  and  declares  that  all  laws 
relating   to    collection,    remission,    and 


refund  of  internal  rerenne  taxes  so  far 
as  applicable  shall  apply,  this  section  is 
applicable.    Id. 

Under  this  section,  brought  into  Cor- 
poration Tax  Act,  omission  by  mutual 
life  company  of  item  from  income  side 
of  tax  return,  through  treating  it  as 
suspense  item,  held  not  to  bar  com- 
pany's right  of  action  to  recover  ex- 
cessive taxes.  Northwestern  Mut.  life 
Ins.  Co.  V.  Fink  (D.  C.)  248  F.  668. 

EflTeot  of  amdndments.^-The  amend- 
ment to  this  section  by  Act  Sept.  8, 
1916,  c.  463,  §  14(d),  is  not  retroactive, 
and  does  not  authorize  recovery  of  cor- 
poration taxes  previously  collected 
from  mining  company  on  second  assess- 
ment, where  the  first  return  was  false. 
Camp  Bird  v.  Howbert,  249  F.  27,  161 
C.  C.  A.  87,  certiorari  granted  38  S. 
Ct.  678,  247  U.  S.  509,  62  li.  Ed.  1241. 
and  judgment  reversed  39  S.  Ct.  7,  63 
L.  Ed.  — . 


§  5949.  (R.  S.  §  3226,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Suits  for  recovery  of  taxes  wrongfully  collected. 


2.  Suits  te  which  statute  applies.— 
See  Rosenfeld  v.  Scott  (D.  C.)  232  F. 
609. 

Where  a  collector  of  internal  rev-, 
enue,  acting  under  Income  Tax  Law 
Oct.  8,  1913  (Comp.  St.  1916,  §  6336n),. 
illegally  collected  taxes  from  a  part- 
nership composed  of  corporations,  the 
members  of  the  firm  are  entitled  tOi 
recover  the  exaction,  with  interest  and 
costs.  Haiku  Sugar  Co.  v.  Johnstone,* 
249  F.  103,  161  C.  C.  A.  155. 

5.  Compliance  with  statutes  In  gen- 
eral^-A  claim  for  a  refund  filed  by  a 


trustee  did  not  constitute  the  requisite 
basis  for  a  suit  under  the  general  stat- 
«ute  and  Act  July  27,  1912,  c.  256,  for 
'the  recovery  of  a  legacy  tax  by  the 
plaintiff  in  her  own  right.  Rand  ▼.  U. 
S.,  52  Ct  CI.  72,  285. 

7.  Appeal  as  condition  precedent  to 
trespass  against  colleetor.-*Legacy  tax- 
es having  been  paid  by  the  executrix 
with  funds  advanced  and  afterwards 
repaid  to  her  by  plaintiff,  the  payment, 
being  without  protest,  was  within  the 
rule  governing  voluntary  payments. 
Rand  v.  U.  S.,  52  Ct.  CI.  72,  285. 


§  5950.  (R.  S.  §  3227.)     Limitation  of  suits  for  recovery  of  taxes 
wrongfully  collected. 


Construction  and  application  In  gen- 
eral.—See  Rosenfeld  v.  Scott  (D.  C.) 
232  F.  509;  Rand  ▼.  U.  S.,  52  Ct.  CI. 
72. 

Commencement  of  sult^-A  suit 
against  the  Unfted  States*  under  this 


section,  to  recover  internal  taxes  erro- 
neously or  illegally  collected,  ia 
''brought,"  within  the  limitation  clause, 
when  summons  is  issued.  Mill  Creek 
&  Minehill  Nav.  &  R.  Co.  v.  U.  S.  (D. 
C.)  246  F.  1013. 


§  5951.  (R.  S.  §  3228.)     Claims  for  refundment;  limitation. 

Construction  and  application  In  gen-      232  F.  509;    Rand  y.  U.  S.,  52  Ct 
eral^— See  Rosenfeld  v.   Scott  (D.  O.)      CI.  72. 

§  5952.  (R.  S.  §  3229.)     Compromises.    , 


2.  Power  to  compromise  In  general^- 

The  Commissioner  of  Internal  Reve- 
nue, with  the  approval  of  the  Secretary 
of  the  Treasury,  has  authority,  under 


section  3229,  Revised  Statutes,  tp  com- 
promise a  case  involving  a  tax  liability 
before  proceeding  to  distraint  and  sale. 
30  Op.  Atty.  Gen.  329. 
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CHAPTER  THREE— SPECIAL  TAXES 


See. 
5965. 


6966. 
5967. 


6ec 


5970. 


5971. 
5973. 


5980a 
5980n 
59800 


Carrying  on  business  without 
payment  of  special  tax ;  penal- 
ties. 

Same ;    forfeitures. 

Carrying  on  business  of  manufac- 
turer of,  or  dealer  -in,  oleomar- 
garine without  payment  of  spe- 
cial tax;    penalty. 

Payment  of  special'  tax  not  to 
authorize  violation  of  State 
laws,  nor  prohibit  State  taxa- 
tion. 

Special  taxes  imposed  on  whom. 

(4)  Retail  liquor  dealers. 

Retail  liquor  dealers;  wholesale 
liquor  dealers;  retail  dealers  in 
malt  liquors;  wholesale  dealers 
in  malt  liquors. 

-5980m.  [Repealed!] 

.  Corporation  tax. 
Other   special   taxes, 

(1)  Brokers. 

(2)  Pawnbrokers. 

(3)  Shipbrokers. 

(4)  Customhouse  brokers. 

(5)  Theaters,  museums,  and  con- 
cert halls. 


§  5965.   (R.  S.  §  3242.)     Carrying 
special  tax;  penalties. 

13.  Sale  or  use  by  druggist  or  apoth- 
ecary.— Druggist  compounding  essence 
of  Jamaica  ginger  under  formula  pre- 
scribed by  "The  pharmacopceia"  and  by 
"The  United  States  Dispensatory,"  and 
selling  it  as  a  medicine,  held  within 
proviso  of  Acts  Ala.  1915,  p.  4,  §  7, 
permitting  druggist  to  use  alcohol  in 
compounding  medicines,  sale  of  which 
do  not  subject  him  to  payment  of  fed- 
eral liquor   tax.     Humphrey   v.   State 


6980p. 
5980q. 

5980r. 
69808. 
6980t. 


(6)  Circuses. 

(7)  Public  exhibitions  or  shows. 

(8)  Bowling  alleys  and   billiard 

rooms. 

(9)  Shooting  galleries. 

(10)  Riding  academies. 

(11)  Passenger    automobiles    for 

hire. 

(12)  Brewers,    distillers,    whole- 

sale and  retail  liquor  deal- 
ers and  manufacturers  of 
'stills. 
Taxes  to  be  in  lieu  of  existing 

taxes. 
Tobacco,    dgar,    and    cigarette 

manufacturers. 
Tax  on  yachts,  pleasure  boats, 

power  boats,  sailing  boats,  and 

motor    boats ;     measurement ; 

new  boats;    credits. 
Receipts  in  lieu  of  special  tax 

stamps  in  certain  cases. 
Nonpayment  of  taxes  imposed  by 

|§  1000-1002. 
Repeal  of  Act  Oct  22,  1914,  c. 

831. 


on  business  without  payment  of 

(Ala.  App.)  77  So.  82,  certiorari  denied 
Ex  parte  State  (Sup.)  77  So.  1001. 

14.  PHoseoutlon  and  punlshroent^— In 

a  prosecution  for  carrying  on  the  busi- 
ness of  a  liquor  dealer  without  having 
paid  the  special  tax  therefor  required 
by  law,  evidence  of  sales  by  defendant 
prior  to  the  years  named  in  the  indict- 
ment held  admissible.  Day  v.  U.  S., 
229  F:  534,  143  C.  C.  A.  602,  affirmiag 
judgment  on  rehearing  220  F.  818,  136 
O.  C.  A.  406. 


§  5966.  (Act  Feb.  8,  1875,  c.  36, 

Evidence.— In- a  prosecution  for  car- 
rying on  the  business  of  a  retail  liquor 
dealer  by  selling  and  offering  for  sale 
distilled  spirits  without  having  paid  the 
special  United  States  government  tax 
as  required  by  law,  evidence  held  suffi- 
cient to  sustain  the  conviction.'  Ketch- 
um  v.  U.  S.  (C.  C.  A.)  250  F.  107. 


§  16.)     Same;  forf^tures. 

Former  conviction.— Where  defendant 
was  convicted  of  carrying  on  business 
of  a  retail  liquor  dealer  without  having 
paid  special  tax  therefor  as  required  by 
law,  and  sentenced,  he  cannot  thereaft- 
er be  sentenced  on  the  same  convictioo 
to  another  and  different  punishment 
Blackman  v.  U.  S.  (C.  C.  A.)  250  F. 
449. 


§  5967.  (Act  Aug.  2,  1886,  c.  840, 
manufacturer  of,  or  dealer  in, 
of  special  tax;   penalty. 

Indictment.— An  indictment  found  in 
the  Southern  District  of  New  York 
against  defendants,  who  manufactured 
oleomargarine  in  Rhode  Island,  charg- 
ing them  with  conspiracy  to  defraud 
the  federal  internal  revenue  laws,  held 
to  charge  an  offense  of  which  the  Dis- 
trict Court  of  New  York  had  jurisdic- 
tion, allowing  commission  of  overt  acts 
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§  4.)     Carrying  on  business  of 
oleomargarine  without  payment 

in   the    district.     Tillinghast   ▼.   Rich- 
ards (D.  C.)  233  F.  710. 

An  indictment  charging  defendants 
with  defrauding  the  United  States  of 
taxes  on  artificiaUy  colored  oleomarga- 
rine, which  alleged  that  they  carried 
on  their  business  under  a  corporate 
name,  but  treated  them  as  principals, 
is  not  bad  as  failing  to  charge  them  as 
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principals.    U.  S.  ▼.  Orr  (D.  C.)  233  F. 
718. 

An  indictment  chargring  that  defend- 
ants, as  manufacturers  of  artificially 
colored    oleomargarine,    defrauded    the 


government  of  its  revenues,  is  not  bad 
because  not  specifying  whether  defend- 
ants merely  added  artificial  coloration 
or  manufactured  the  whole  product. 
Id. 


§  5970.  (R.  S.  §  3243.)     Payment  of  special  tax  not  to  authorize 
violation  of  State  laws,  nor  prohibit  State  taxation. 


Violation  of  state  laws  In  general.— 

An  internal  revenue  license  to  sell  in- 
toxicating liquors  is  no  protection 
against  the  state  law  prohibiting  the 
sale  of  whisky,  and  amounts  to  no  more 
than  a  receipt  to  the  holder  that  he  has 
paid  the  federal  taxes.  Chas.  M.  Pfei- 
fer  &  Co.  V.  Love's  Drug  Store,  88  S. 
B.  343,  171  N.  C.  214. 

Federal  liquor  license  as  evidence  of 
violation  of  state  law.— Evidence  that 
accused  has  paid  an  internal  revenue 
tax  as  a  retail  liquor  dealer  is  admis- 
sible. Sapp  V.  State  (Ala.  App.)  56  So. 
45;  Warrick  v.  State,  62  So.  342,  8 
Ala.  App.  391;  Christian  v.  State  (Ga. 
App.)  70  S,  E.  258;  Daniel  v.  State. 
76  S.  E.  162,  11  Ga.  App.  799,  foUow- 
ing  Huckabee  v.   Same,  67  S.  E.  837, 

7  Ga.  App.  677,  and  Cassidy  v.  Same, 
72  S.  E.  939.  10  Ga.  App.  123;  Peo- 
ple V.  Barton,  147  111.  App.  185;  State 
V.  DoUar,  128  P.  365,  88  Kan.  346. 
Contra:  Commonwealth  v.  Anderson, 
ID  Ky.  Law  Kep.  307;  Guy  v.  State, 
44  A.  997.  90  Md.  29;  State  v.  Sex- 
ton. 125  S.  W.  519,  141  Mo.  App.  694; 
State  V.  KUmer  (N.  D.)  153  N.  W- 
1089;   Hargrove  v.  State,  129  Pac.  74, 

8  Okl.  Cr.  487,  following  BilUngsley  v. 
Same,  113  Pac,  241,  4  Okl.  Cr.  597; 
Henderson  v.  State  (Tex.  Cr.  App.)  39 
S.  W.  116;  Pitner  v.  State,  39  S.  W. 
662,  37  Tex.  Cr.  R.  268:  Treue  v.  State 
(Tex.  Cr.  App.)  44  S.  W.  829;  Martin 
V.  State  (Tex.  Cr.  App.)  61  S.  W.  486; 
Coleman  v.  State  (Tex.  Cr.  App.)  Ill 
S.  W.  1011;  Columbo  v.  State  (Tex. 
Cr.  App.)  145  S.  W.  910. 

Such  evidence  is  admissible  when  the 
charge  is  keeping  for  unlawful  sale, 
carrying  on  unlawful  business,  or  main- 
taining liquor  nuisance.  Tarpey  v. 
State,  63  So.  17,  8  Ala.  App.  432;  Cas- 
sidy V.  State  (Ga.  App.)  72  S.  E.  939; 
Jackson  v.  Same,  Id.  941;  City  of  To- 
peka  V.  Briggs,  135  Pac.  1184,  90 
Kan.  843;  State  v.  Wiggin,  72  Me. 
425;  State  v.  O'Connell,  82  Me.  30. 
19  Atl.  86;  Commonwealth  v.  Brown, 
124  Mass,  318;  Commonwealth  v.  Uhr- 
ig,  146  Mass.  132,  15  N.  E.  156;  People 
V.  Lalonde,  137  N.  W.  74,  171  Mich. 
286;  Frudie  v.  State,  92  N.  W.  320,  66 
Neb.  244;  Moulder  v.  State  (Okl.  Cr. 
App.)  138  Pac.  815;  Diamond  v.  State 
(Tenn.)  131  S.  W.  6G6;  Brown  v.  State 
(Tex.  Cr.  App.)  160  S.  W.  374.  And 
also  when  the  charge  is  unlawfully  sell- 
ing. Birch  V.  State  (Ariz.)  171  P.  135; 
Seibert  v.  State  (Ark.)  180  S.  W.  990; 
People  V.  Zoeller,  160  III.  App.  437; 
People  V.  Foreman,  165  111.  App.  13; 
State  V.  Donato  (La.)  53  So.  662 ;  Bur- 


nett V.  State,  72  Miss.  994,  18  South. 
432;  SUte  v.  Munch,  57  Mo.  App.  207; 
State  V.  Starchich,  170  S.  W.  361,  184 
Mo.  App.  485;  State  v-  Parkel,  170 
8.  W.  915,  185  Mo.  App.  70;  Deeds  v. 
State  (Okl.  Cr.  App.)  Ill  P.  667;  State 
V.  MeUor,  13  R.  I.  666;  Brinkley  v. 
State  (Tenn.)  143  S.  W.  1120;  Clark  v. 
State,  49  S.  W.  85,  40  Tex.  Cr.  R. 
127;  Martoni  v.  State  (Tex.  Cr.  App.) 
167  S.  W.  349;  Williams  v.  Common- 
wealth, 69  S.  B.  1031,  111  Va.  870. 

•Payment  of  tax  as  retail  liquor  deal- 
er may  be  proved  by  testimony  that  the 
receipt  was  posted.  Gibson  v.  State 
(Ala.  App.)  72  So.  569;  Common- 
wealth V.  Brown.  124  Mass.  318;  Peo- 
ple V.  Moore,  118  N.  W.  742,  15  De- 
troit Leg.  N.  920,  155  Mich.  107;  Peo- 
ple V.  Davis,  137  N.  W.  61,  171  Mich. 
241;  Burnett  v.  State,  72  Miss.  994, 
18  So.  432;  State  v.  Starchich,  170  S. 
W.  361,  184  Mo.  App.  485;  Treue  v. 
State  (Tex.  Cr.  App.)  44  S.  W.  829; 
Milam  v.  State  (Tex.  Cr.  App.)  146  S. 
W.  185;  Rhodes  v.  State  (Tex.  Cr. 
App.)  172  S,  W.  252.  By  the  cross- 
examination  of  accused.  People  v. 
Zoeller.  160  111.  App.  437;  Throckmor- 
ton V.  Commonwealth,  49  S.  W.  474,  20 
Ky.  Law  Rep.  1508;  Schoennerstedt  v. 
State  (Tex.  Cr.  App.)  117  S.  W.  8«9. 
By  an  examined  copy  of  the  records  of 
the  collector  ol  internal  revenue  or  the 
testimony  of  one  who  had  inspected 
such  records.  People  v.  Moore,  161 
m.  App.  56;  State  v.  0*Connell.  82 
Me.  30,  19  Atl.  86;  Suggs  v.  State 
(Tex.  Or.  App.)  101  S.  W.  999;  Co- 
lumbo V.  State  (Tex.  Cr.  App.)  145  S. 
W.  910;  Brown  v.  State  (Tex.  Cr. 
App.)  160  S.  W.  374:  Martoni  v.  State, 
(Tex.  Cr.  App.)  167  S.  W.  349;  State 
V.  Spaulding.  60  Vt.  228.  14  A.  769; 
State  V.  White,  39  A.  1085,  70  Vt. 
225.  Or  by  a  copy  of  the  record  certi- 
fied by  the  collector.  People  v.  Joyce. 
154  111.  App.  12;  People  v.  Peck,  203 
111.  App.  504;  People  v.  Brown,  112 
N.  E.  462,  273  HI.  169.  affirming  judg- 
ment 196  111.  App.  400;  City  of  To- 
peka  V.  Briggs,  135  P.  1184,  90  Kan. 
843;  State  v.  Missouri  Pac.  Ry.  Co., 
152  P.  777,  96  Kan.  609;  State  v.  Do- 
nato (La.)  53  So.  662;  State  v.  Wig- 
gin,  72  Me.  425;  Hargrove  v.  State, 
329  P.  74,  8  Okl.  Cr.  487,  following 
Billingsley  v.  Same,  113  P.  241.  4  Okl. 
Cr.  597;  Moulder  v.  State  (Okl.  Cr. 
App.)  138  P.  815;  Brinkley  v.  State 
(Tenn.)  143  S.  W.  1120;  Gersteman  v. 
State  (Tex.  Cr.  App.)  33  S.  W.  357. 

Under  Acts  Sp.  Sess.  Ala.  1909,  p.  84, 
S    22^,    authorizing    proof    that    one 

(1189) 


§  5970 


INTERNAL  RBVENUB 


(Tit  35 


charged  with  selling^  or  otherwise  dis- 
posing of  liquor  has  paid  interDai  rev- 
«iiue  tax,  the  tax  receipt  is  admissible, 
though  the  evidence  shows  a  gift  of 
liquor.  Roden  v.  State,  58  So.  72,  3 
Ala.  App.   199. 

Under  Local  Option  Law  111.  §  17, 
a  certified  copy  of  internal  revenue  spe- 
cial tax  stamp  is  admissible,  though 
with  no  evidence  of  posting,  to  show 
the  character  of  liquor  sold.  People  v. 
Brown,  112  N.  E.  462,  273  111.  169,  af- 
firming judgment  196  111.  App.  400. 

It  is  error  to  instruct  the  jury,  upon 
a  prosecution  for  selling  liquor  in  vio- 
lation of  law,  that  a  United  States  li- 
cense to  sell  such  liquor,  if  offered  in 
evidence  by  the  defendant,  may  be  con- 
sidered as  a  circumstance  tending  to 
show  the  commission  of  the  offense  by 
him.    State  v.  Stultz,  20  Iowa,  488. 

In  a  penal  action  against  a  carrier, 
under  Ky.  Sjt.  §  2569b,  for  knowingly  de- 
livering in  dry  territory  intoxicating 
liquor  intended  for  sale,  evidence  that 
the  consignee  had  United  States  reve- 
nue license  is  inadmissible,  unless  ac- 
companied by  proof  that  defendant's 
agent  who  made  the  delivery  knew  of 
jsuch  license.  American  Express  Co. 
V.  Commonwealth,  186  S.  W.  887,  171 
Ky.  1, 

Though  federal  license  to  sell  liq- 
uors was  issued  to  another  than  accused 
at  a  place  other  than  his  wareroom,  the 
testimony  of  the  revenue  collector  who 
issued  such  license  was  admissible,  in 
view  of  evidence  that  the  licensee  stor- 
ed overflow  stock  with  accused.  Lemon 
v.  Commonwealth,  188  S.  W.  858,  171 
Ky.  822. 

Certificate  from  internal  revenue  de- 
partment not  shown  to  have  been  prop- 
erly issued  was  inadmissible  as  prima 
facie  evidence,  pursuant  to  Act  40  of 
1908,  of  defendant's  guilt  of  retailing 
intoxicating  liquors  without  a  license. 
State  V.  Wilson,  68  So.  199,  137  La.  19. 

On  a  trial  for  maintaining  a  liquor 
nuisance,  defendant,  in  rebuttal  of  evi- 
dence that  he  took  out  an  internal  rev- 
enue license  to  sell  liquors,  can  show 
what  passed  between  him  and  the  as- 
sessor to  show  the  purpose  for  which 
the  license  was  taken.  Commonwealth 
V.  Austin,  97  Mass.  695. 

Where  the  date  of  an  alleged  illegal 
sale  of  liquors  was  fixed  as  August 
18th,  and  there  was  evidence  to  show 
that  defendant  had  a  place  where  he 
kept  liquors  for  sale,  and  had  a  United 
States  revenue  license  to  sell  liquors, 
but  no  showing  that  he  had  such  license 
or  place  on  August  18th,  the  trial  court 
erred  in  instructing  the  jury  to  take 
this  evidence  into  consideration  in  de- 
termining whether  or  not  defendant  was 
guilty,  since  it  was  incoiapetent,  as  not 
covering  the  date  of  alleged  sale.  Sni- 
der V.  State,  "29  So.  78,  78  Miss.  366. 

In  a  prosecution  for  seUing  intoxi- 
cating liquors  in  violation  of  a  state 
statute,  where  the  state  was  permitted 
to  introduce  in  evidence  a  United  States 
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internal  revenue  stamp,  commonly  call- 
ed a  "government  license,"  as  tending 
to  show  that  defendant  was  engaged  in 
the  business  of  selling  intoxicating  liq- 
uors, defendant  should  be  permitted  to 
explain  his  possession  of  such  revenue 
stamp  for  any  other '  purpose.  Frudie 
V.  State,  92  N.  W-  320,  66  Neb.  244. 
)  On  a  prosecution  of  Gus  W^ard  for 
violating  the  prohibitory  law,  before 
a  certified  copy  of  the  United  States  in- 
ternal revenue  collector's  record,  show- 
ing that  a  license  had  been  issued  to 
J.  G.  Ward  is  admissible,  there  must  be 
evidence  that  defendant  is  the  person  to 
whom  the  license  was  issued,  or  was  so 
associated  with  him  as  to  connect  him 
with  it.  Ward  v.  State,  128  P.  1105,  8 
Okl.  Cr.  525. 

In  a  prosecution  for  having  in  pos- 
session intoxicating  liquors  with  intent 
to  sell  the  same,  a  United  States  rev- 
enue license  held  by  defendant  is  not 
admissible  in  evidence  unless  it  covers 
the  time  within  which  he  is  proven  to 
have  been  in  possession  of  the  liquors. 
Tucker  v.  State  (Okl.  Cr.  App.)  132  P. 
689. 

In  a  prosecution  for  selling  intoxi- 
cating liquor,  county  attorneys  should 
not  jeopardize  the  state's  rights  by  in- 
troducing unnecessary  proof  of  pay- 
ment of  the  special  revenue  tax  by  de- 
fendant. Montgomery  v.  State  (Okl. 
Cr.  App.)  142  P.  1048. 

In  a  prosecution  for  violation  of  the 
state  law  in  the  sale  of  intoxicating 
liquors,  evidence  that  accused  did  not 
have  a  federal  internal  revenue  license 
is  immaterial.  Anderson  v.  State  (Tex. 
Cr.  App.)  37  S.  W.  859. 

Where  defendant,  on  cross-examina- 
tion, was  compelled  to  state  that  he 
took  out  a  revenue  license  to  sell 
"malt"  liquors,  it  was  not  error  to  re- 
fuse to  permit  him  to  explain  the  cir- 
cumstances under  which  he  procured  it 
Barnes  v.  State  (Tex.  Cr.  App.)  44  S. 
W.  491. 

In  a  prosecution  for  violating  the  lo- 
cal option  law,  evidence  that  defendant 
paid  an  internal  revenue  license  subse- 
quent to  the  transaction  for  which  he 
was  indicted  was  inadmissible.  Lane 
V.  State,  92  S.  W.  839,  49  Tex.  Cr.  B. 
335. 

Where,  on  a  prosecution  for  violation 
of  the  local  option  law,  it  appeared  that 
defendant  organized  what  was  known 
as  a  "Cold  Storage  Club,"  and  that  he 
went  to  various  persons,  and  on  their 
payment  of  a  membership  fee  and  the 
advance  of  sums  of  money  he  would 
send  for  liquor,  it  was  proper  to  permit 
a  witness  to  testify  that  he  found  from 
an  inspection  of  the  books  in  the  in- 
ternal revenue  office  that  the  liquor  fi- 
cense  of  the  dub  in  question  had  ex- 
pired. Walker  v.  State,  94  S..  W.  230, 
49  Tex.  Cr.  B.  345. 

^—  Weight  and  svHloleiioyd—Froof  of 

possession  of  large  quantities  of  intox- 
icating liquors  and  of  a  federal  retail 
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liquor  license  is,  in  absence  of  reason- 
able explanation,  sufficient  to  warrant 
conyiction  for  violation  of  prohibitory 
law.  Rhoads  v.  State  (Okl.  Or.  App.) 
159  P.  945. 

In  prosecution  for  illegal  retail  liquor 
selling  by  statute  there  is  a  presump- 
tion of  guUt  arising  from  ppssession  of 
a  United  States  internal  revenue  li- 
cense for  retail  sale  of  intoxicating 
liquor.  Montgomery  v.  State,  188  S. 
W.  213,  135  Tenn.  577. 

Several  states  have  by  statute  made 
the  payment  of  the  retail  liquor  deal- 
er's tax  by  one  not  authorized  to  sell 
under  the  state  law  prima  fade  evi- 


dence of  the  violation  of  the  state  liquor 
law.  For  the  construction  and  appli- 
cation of  such  statutes,  see  Gibson  v. 
State  {MtL.  App.)  72  So.  569;  Holt  v. 
State  (Ala.  App.)  78  So.  315;  Appling 
V.  State  (Ark.)  114  S.  W.  927 ;  Johnston 
V.  State  (Fla.)  62  So.  655;  Haar  v. 
State,  81  S.  E.  811,  14  Ga.  App.  548; 
State  V.  Fountain  (Iowa)  168  N.  W. 
285;  State  v.  Quellette  (Me.)  77  A. 
544;  State  v.  Boynton,  71  S.  E.  341, 
155  N.  C.  456;  State  v.  Rochelle,  72  S. 
E.  481,  156  N.  C.  641;  Diamond  v. 
State  (Tenn.)  131  S.  W.  666;  Elmore 
V.  State  (Tenn.)  186  S.  W.  453;  Ryan 
V.  State  (Wis.)  168  N.  W.  566. 


§  5971.  (R.  S.  §  3244,  as  amended.  Act  Feb.  18,  1875,  c.  80,  §  1,  and 
Act  March  1,  1879,  c.  125,  §§  4,  10.)  Special  taxes  imposed  on 
whom. 

(4)  Retail  liquor  dealers. 

Retail  dealers^-Pen.  Code  Tex.  1911,  seller   to   obtain  an  internal   revenue 

arts.  496,  500,  making  a  house  disorder-  license,    are    valid.    (Jlaanch    v.    State 

ly  where  liquor  is  sold  or  kept  for  the  (Tex,  Cr.  App.)  204  S.  W.  436. 
purpose  of  sale,  so  as  to  require  the 

§  5973.  (Act  Feb.  8,  1875,  c.  36,  §  18,  as  amended.  Act  March  1, 
1879,  c.  125,  §  4.)  Retail  liquor  dealers;  wholesale  liquor  deal- 
ers; retail  dealers  in  malt  liquors;  wholesale  dealers  in  malt 
liquors. 


Retail  dealers.^— Under  the  rulings  of 
the  United  States  Internal  Revenue 
Department,  the  sale  at  retail  of  the 
beverage  known  as  "Weiss  Beer"  re- 
quires the  payment  of  a  retail  liquor 
dealer's  or  retail  malt  dealer's  special 


United  States  internal  revenue  tax. 
Sisson  V.  684  Bottles  of  Weiss  Beer 
and  8  Bottles  of  American  Pilsener 
Beer  (Co.  Ot.)  169  N.  Y.  S.  1053,  102 
Misc.  Rep.  401. 


§§  5980a-5980m.     [Repealed.] 

These  sections,  which  were  §§  407-410,  412,  of  the  Revenue  Act  of  1916, 
were  repealed  hy  §  1400  of  the  Revenue  Act  of  1918.     See  post,  §  6371%a. 

The  corporation  excise  tax  act  of  1909,  now  superseded,  is  set  forth  in  notes 
under  §§  6300-6309,  post.    See,  also,  {  59S0n,  post. 

Notes  of  Decisions 


Valldity.^Act  Cong.  Oct.  22,  1914,  c. 
331,  38  Stat.  750,  §  3,  provided  that 
bankers  shall  pay  a  special  tax  of  $1 
on  each  $1,000  of  capital  employed; 
that,  in  estimating  capital,  surplus,  and 
undivided  profits  shall  be  included; 
that  every  person,  firm,  or  company 
having  a  place  of  business  where  cred- 
its are  opened  by  the  deposit  or  col- 
lection of  mon^y  subject  to  be  paid  or 
remitted,  or  where  money  is  advanced 
or  loaned  on  stocks,  bonds,  etc.,  or 
where  stocks,  bonds,  etc..  are  received 
for  discount  or  sale,  shall  be  a  '^bank- 
er^  thereunder.    Held,  that  the  statute 


was  not  void,  as  imposing  a  direct  tax 
upon  the  property  of  a  banker  merely 
because  of  its  ownership  of  such  prop- 
erty, as  the  act  does  not  tax  property 
as  such,  but  levies  a  special  license  tax 
upon  one  engaged  in  a  particular  busi- 
ness, because  of  the  privilege  he  is  ex- 
ercising, and  the  fact,  if  true,  that  the 
amount  paid  is  the  same  as  would  be 
paid,  had  all  the  property  of  the  bank- 
er been  taxed  on  an  assessed  value 
basis,  is  merely  incidental  and  acci- 
dental. Real  Estate  Title,  Ins.  &  Trust 
Co.  V.  Lederer  (D.  C.)  229  F.  799. 


§  5980n.  (Act  Feb.  24,  1919,  c.  18,  §  1000.)     Corporation  tax. 

(a)  On  and  after  July  1,  1918,  in  lieu  of  the  tax  imposed  by  the 
first  subdivision  of  section  ^07  of  the  Revenue  Act  of  1916 — 

(1)  Every  domestic  corporation  shall  pay  annually  a  special  ex- 
cise tax  with  respect  to.carrying  on  or  doing  business,  equivalent  to 
$1  for  each  $1,000  of  so  much  of  the  fair  average  value  of  its  cap- 
ital stock  for  the  preceding  year  ending  June  30  as  is  in  excess  of 
$5,000.  In  estimating  the  value  of  capital  stock  the  surplus  and 
undivided  profits  shall  be  included ; 
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(2)  Every  foreign  corporation  shall  pay  annually  a  special  ex- 
cise tax  with  respect  to  carrying  on  or  doing  business  in  the  United 
States,  equivalent  to  $1  for  each  $1,000  of  the  average  amount  of 
capital  employed  in  the  transaction  of  its  business  in  the  United 
States  during  the  preceding  year  ending  June  thirtieth. 

(b)  In  computing  the  tax  in  the  case  of  insurance  companies 
such  deposits  and  reserve  funds  as  they  are  required  by  law  or  con- 
tract to  maintain  or  hold  for  the  protection  of  or  payment  to  or 
apportionment  among  policyholders  shall  not  be  included. 

(c)  The  taxes  imposed  by  this  section  shall  not  apply  in  any 
year  to  any  corporation  which  was  not  engaged  in  business  (or  in 
the  case  of  a  foreign  corporation  not  engaged  in  business  in  the 
United  States)  during  the  preceding  year  ending  June  30,  nor  to 
any  corporation  enumerated  in  section  231.  The  taxes  imposed  by 
this  section  shall  apply  to  mutual  insurance  companies,  and  in  the 
case  of  every  such  domestic  company  the  tax  shall  be  equivalent 
to  $1  for  each  $1,000  of  the  excess  over  $5,000  of  the  sum  of  its 
surplus  or  contingent  reserves  maintained  for  the  general  use  of 
the  business  and  any  reserves  the  net  additions  to  which  are  in- 
cluded in  net  income  under  the  provisions  of  Title  II,  as  of  the 
close  of  the  preceding  accounting  period  used  by  such  company 
for  purposes  of  making  its  income  tax  return :  Provided,  That  in 
the  case  of  a  foreign  mutual  insurance  company  the  tax  shall  be 
equivalent  to  $1  for  each  $1,000  of  the  same  proportion  of  the  sum 
of  such  surplus  and  reserves,  which  the  reserve  fund  upon  business 
transacted  within  the  United  States  is  of  the  total  reserve  upon 
all  business  transacted,  as  of  the  close  of  the  preceding  accounting 
period  used  by  such  company  for  purposes  of  making  its  income 
tax  return. 

(d)  Section  257  shall  apply  to  all  returns  filed  with  the  Commis- 
sioner for  purposes  of  the  tax  imposed  by  this  section.  (40  Stat. 
1126.) 

This  sGotioD  is  §  1000  of  the  Revenue  Act  of  1918  (Titie  X— Special  Taxes), 
cited  above. 

For  subdivision  1  of  S  407  of  the  Revenue  Act  of  1916,  see  IT.  S.  Comp. 
St.  1916,  §  598Cm. 

Section  231  of  the  Revenue  Act  of  191^,  referred  to  in  this  section,  is  set 
forth  post,  f  63.36%©. 

For  Title  II  of  the  Revenue  Act  of  1918,  also  referred  to  in  this  section, 
see  post,  §§  6336%a-6336i^z. 

Section  257  of  the  Revenue  Act  of  1918,  also  referred  to  in  this  section, 
is  set  forth  post,  §  6336i^x. 

The  text  of  the  corporation  excise  tax  act  of  1909  is  set  forth  in  notes  to  {$ 
6300-6309.  post 

Notes  of  Decisions 

Liability  to  tax^— Under  Act  Oct.  22,  tainers,   is  subject  to  tax  on   profes- 

1914,  §  3,  cl.  8,  a  corporation  using  the  sional  show  features,  for  thej  do  not 

term  "Lyceum  Bureau"  in  its  title,  en-  fall  within  exception  of  act.    Redpath 

gaged  in  business  of  supplying  Ghau-  Lyceum  Bureau  v.  Pickering  (C.  C.  A.) 

tauqua  and  lyceum  courses  throughout  251  F.  49. 
the  country  with  lecturers  and  enter- 

§  5980o.  (Act- Feb.  24,  1919,  c.  18,  §  1001.)     Other  special  taxes. 

On  and  after  January  1,  1919,  there  shall  be  levied,  collected, 
and  paid  annually  the  following  special  taxes — 

(1)  Brokers. 

Brokers  shall  pay  $50.  Every  person  whose  business  it  is  to 
negotiate  purchases  or  sales  of  stocks,  bonds,  exchange,  bullion, 
coined  money,  bank  notes,  promissory  notes,  other  securities,  prod- 
uce or  merchandise,  for  others,  shall  be  regarded  as  a  broker.  If 
a  broker  is  a  member  of  a  stock  exchange,  or  if  he  is  a  member  of 
any  produce  exchange,  board  of  trade,  or  similar  organization, 
where  produce  or  merchandise  is  sold,  he  shall  pay  an  additional 
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amount  as  follows :  If  the  average  value,  during  the  preceding  year 
ending  June  30,  of  a  seat  or  membership  in  such  exchange  or  or- 
ganization was  $2,000  or  more  but  not  more  than  $5,000,  $100;  if 
such  value  was  more  than  $5,000,  $150. 

See  Revenue  Act  of  1916,  |  407  (2),  TJ.  S.  Comp.  St.  1916,  §  5980b. 

(2)  Pawnbrokers. 

Pawnbrokers  shall  pay  $100.  Every  person  whose  business  or 
occupation  it  is  to  take  or  receive,  by  way  of  |>ledge,  pawn,  or  ex- 
change, any  goods,  wares,  or  merchandise,  or  any  kind  of  personal 
property  whatever,  as  security  for  the  repayment  of  money  loaned 
thereon,  shall  be  regarded  as  a  pawnbroker. 

See  Revenue  Act  of  1916,  |  407  (3),  U.  S.  Comp.  St  1916.  §  5980c. 

(3)  Ship  brokers. 

Ship  brokers  shall  pay  $50.  Every  person  whose  business  it  is 
as  a  broker  to  negotiate  freights  and  other  business  for  the  own- 
ers of  vessels,  or  for  the  shippers  or  consignors  or  consignees  of 
freight  carried  by  vessels,  shall  be  regarded  as  a  ship  broker. 

See  Revenue  Act  of  1916,  |  407  (4),  U.  S.  Comp.  St.  1916,  §  5980d. 

(4)  Customhouse  brokers. 

Customhouse  brokers  shall  pay  $50.  Every  person  whose  occu- 
pation it  is,  as  the  agent  of  others,  to  arrange  entries  and  other 
customhouse  papers,  or  transact  business  at  any  port  of  entry  re- 
lating to  the  importation  or  exportation  of  goods,  wares,  or  mer- 
chandise, shall  be  regarded  as  a  customhouse  broker. 

See  Revenue  Act  of  1916,  §  407  (5),  U.  S.  Comp.  St.  1916,  •§  5980e. 

(5)  Theaters,  museums,  and  concert  halls. 

Proprietors  of  theaters,  museums,  and  concert  halls,  where  a 
charge  for  admission  is  made,  having  a  seating  capacity  of  not 
more  than  two  hundred  and  fifty,  shall  pay  $50;  having  a  seating 
capacity  of  more  than  two  hundred  and  fifty  and  not  exceeding 
five  hundred,  shall  pay  $100;  having  a  seating  capacity  exceeding 
five  hundred  and  not  exceeding  eight  hundred,  shall  pay  $150;  hav- 
ing a  seating  capacity  of  more  than  eight  hundred,  shall  pay  $200. 
Every  edifice  used  for  the  purpose  of  dramatic  or  operatic  or  other 
representations,  plays,  or  performances,  for  admission  to  which  en- 
trance money  is  received,  not  including  halls  or  armories  rented  or 
used  occasionally  for  concerts  or  theatrical  representations,  and 
not  including  edifices  owned  by  religious,  educational  or  charitable 
institutions,  societies  or  organizations  where  all  the  proceeds  from 
admissions  inure  exclusively  to  the  benefit  of  such  institutions,  so- 
cieties or  organizations  or  exclusively  to  the  benefit  of  persons  in 
the  military  or  naval  forces  of  the  United  States,  shall  be  regarded 
as  a  theater:  Provided,  That  in  cities,  towns,  or  villages  of  five 
thousand  inhabitants  or  less  the  amount  of  such  payment  shall  be 
one-half  of  that  above  stated:  Provided  further.  That  whenever 
any  such  edifice  is  under  lease  at  the  time  the  tax  is  due,  the  tax 
shall  be  paid  by  the  lessee,  unless  otherwise  stipulated  between 
the  parties  to  the  lease. 

See  Revenue  Act  of  1916,  §  407  (6),  U.  S,  Comp.  St.  1916,  §  .5980f. 

(6)  Circuses. 

The  proprietor  or  proprietors  of  circuses  shall  pay  $100.  Ev- 
ery building,  space,  tent,  or  area,  where  feats  of  horsemanship  or 
acrobatic  sports  or  theatrical  performances  not  otherwise  provided 
for  in  this  section  are  exhibited  shall  be  regarded  as  a  circus :  Pro- 
vided, That  no  special  tax  paid  in  one  State,  Territory,  or  the  Dis- 
trict of  Columbia  shall  exempt  exhibitions  from  the  tax  in  another 
State,  Territory,  or  the  District  of  Columbia,  and  but  one  special 

(1193) 


§   5980O  INTERNAL  REVENUB  (Tit  35 

tax  shall  be  imposed  for  exhibitions  within  any  one  State,  Tem- 
tory,  or  District. 

See  Bevenue  Act  of  1916,  §  407  (7),  U.  S.  Oomp.  St  1916,  |  5980?. 

(7)  Public  exhibitions  or  shows. 

Proprietors  or  agents  of  all  other  public  exhibitions  or  shows 
for  money  not  enumerated  in  this  section  shall  pay  $15 :  Provided, 
That  a  special  tax  paid  in  one  State,  Territory,  or  the  District  of 
Columbia  shall  not  exempt  exhibitions  from  the  tax  in  another 
State,  Territory,  or  the  District  of  Columbia,  and  but  one  special 
tax  shall  be  required  for  exhibitions  within  any  one  State,  Terri- 
tory, or  the  District  of  Columbia :  Provided  further,  That  this  par- 
agraph shall  not  apply  to  Chautauquas,  lecture  lyceums,  agricul- 
tural or  industrial  fairs,  or  exhibitions  held  under  the  auspices  of 
religious  or  charitable  associations :  Provided  further.  That  an  ag- 
gregation of  entertainments,  known  as  a  street  fair,  shall  not  pay 
a  larger  ^ax  than  $100  in  any  State,  Territory,  or  in  the  District  of 
Columbia. 

See  Revenue  Act  of  1916,  |  407  (8),  U.  S.  Comp.  St.  1916,  §  5980h. 

(8)  Bowling  alleys  and  billiard  rooms. 

Proprietors  of  bowling  alleys  and  billiard  rooms  shall  pay  $10  tor 
each  alley  or  table.  Every  building  or  place  where  bowls  are  thrown 
or  where  games  of  billiards  or  pool  are  played,  except  in  private 
homes  shall  be  regarded  as  a  bowling  alley  or  a  billiard  room,  re- 
spectively. 

See  Revenue  Act  of  1916,  S  407  (9),  U.  S.  Comp.  St.  1916,  |  59S0i. 

(9)  Shooting  galleries. 

Proprietors  of  shooting  galleries  shall  pay  $20.  Every  build- 
ing, space,  tent  or  area,  where  a  charge  is  made  for  the  discharge 
of  firearms  at  any  form  of  target  shall  be  regarded  as  a  shooting 
gallery. 

(10)  Riding  academies. 

Proprietors  of  riding  academies  shall  pay  $100.  Every  build- 
ing, space,  tent,  or  area,  where  a  charge  is  made  for  instruction  in 
horsemanship  or  for  facilities  for  the  practice  of  horsemanship 
shall  be  regarded  as  a  riding  academy. 

(11)  Passenger  automobiles  for  hire. 

Persons  carrying  on  the  business  of  operating  or  renting  passen- 
ger automobiles  for  hire  shall  pay  $10  for  each  such  automobile 
having  a  seating  capacity  of  more  than  two  and  not  more  than 
seven,  and  $20  for  each  such  autothobile  having  a  seating  capacity 
of  more  than  seven. 

(12)  Brewers,  distillers,  wholesale  and  retail  liquor  dealers  and 
manufacturers  of  stills. 

Every  person  carrying  on  the  business  of  a  brewer,  distiller, 
wholesale  liquor  dealer,  retail  liquor  dealer,  wholesale  dealer  in 
malt  liquor,  retail  dealer  in  malt  liquor,  or  manufacturer  of  stills, 
as  defined  in  section  3244  as  amended  and  section  3247  of  the  Re- 
vised Statutes,  in  any  State,  Territory,  or  District  of  the  United 
States  contrary  to  the  laws  of  such  State,  Territory  or  District,  or 
in  any  place  therein  in  which  carrying  on  such  business  is  prohib- 
ited by  local  or  municipal  law,  shall  pay,  in  addition  to  all  other 
taxes,  special  or  otherwise,  imposed  by  existing  law  or  by  this  Act, 

$1,000. 

The  payment  of  the  tax  imposed  by  this  subdivision  shall  not  be 
held  to  exempt  any  person  from  any  penalty  or  punishment  pro- 
vided for  by  the  laws  of  any  State,  Territory,  or  District  for  car- 
rying on  such  business  in  such  State,  Territory,  or  District,  or  in 
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any  manner  to  authorize  the  commencement  or  continuance  of  such 

business  contrary  to  the  laws  of  such  State,  Territory,  or  District, 

or  in  places  prohibited  by  local  or  municipal  law. 

For  Revised  Statutes,  f|  3244,  8247,  referred  to  in  this  subdivision,  see  U. 
S.  Comp.  St.  1916,  |§  5971,  5081. 

Taxes  to  be  in  lieu  of  existing  taxes. 

The  taxes  imposed  by  this  section  shall,  in  the  case  of  persons 
upon  whom  a  corresponding  tax  is  imposed  by  section  407  of  the 
Revenue  Act  of  1916,  be  in  lieu  of  such  tax.    (40  Stat.  1126.) 

This  section  is  §  1001  of  the  Revenue  Act  of  1918  (Title  X-~Special  Taxes), 
cited  above. 

For  Revenue  Act  of  1916,  |  407  (2-9),  see  U.  S.  Comp.  St.  1916,  §|  5980b- 
6980i. 

§  598()p.  (Act  Feb.  24,  1919,  c.  18,  §  1002.)     Tobacco,  cigar,  and 
cigarette  manufacturers. 

On  and  after  January  1,  1919,  there  shall  be  levied,  collected,  and 
paid  annually,  in  lieu  of  the  taxes  imposed  by  section  408  of  the 
Revenue  Act  of  1916,  the  following  special  taxes,  the  amount  of 
such  taxes  to  be  computed  on  the  basis  of  the  sales  for  the  preced- 
ing year  ending  June  30 — 

Manufacturers  of  tobacco  whose  annual  sales  do  not  exceed  fifty 
thousand  pounds  shall  each  pay  $& ; 

Manufacturers  of  tobacco  whose  annual  sales  exceed  fifty  thou- 
sand and  do  not  exceed  one  hundred  thousand  pounds  shall  each 
pay  $12; 

Manufacturers  of  tobacco  whose  annual  sales  exceed  one  hun- 
dred thousand  and  do  not  exceed  two  hundred  thousand  pounds 
shall  each  pay  $24; 

Manufacturers  of  tobacco  whose  annual  sales  exceed  two  hun- 
dred thousand  pounds  shall  each  pay  $24,  and  at  the  rate  of  16  cents 
per  thousand  pounds,  or  fraction  thereof,  in  respect  to  the  excess 
over  two  hundred  thousand  pounds ; 

Manufacturers  of  cigars  whose  annual  sales  do  not  exceed  fifty 
thousand  cigars  shall  each  pay  $4; 

Manufacturers  of  cigars  whose  annual  sales  exceed  fifty  thou- 
sand and  do  not  exceed  one  hundred  thousand  cigars  shall  each 
pay  $6; 

Manufacturers  of  cigars  whose  annual  sales  exceed  one  hundred 
thousand  and  do  not  exceed  two  hundred  thousand  cigars  shall 
each  pay  $12 ; 

Manufacturers  of  cigars  whose  annual  sales  exceed  two  hundred 
thousand  and  do  not  exceed  four  hundred  thousand  cigars  shall 
each  pay  $24; 

Manufacturers  of  cigars  whose  annual  sales  exceed  four  hundred 
thousand  cigars  shall  each  pay  $24,  and  at  the  rtite  of  10  cents  per 
thousand  cigars,  or  fraction  thereof,  in  respect  to  the  excess  over 
four  hundred  thousand  cigars; 

Manufacturers  of  cigarettes,  including  small  cigars  weighing  not 
more  than  three  pounds  per  thousand  shall  each  pay  at  the  rate  of  * 
6  cents  for  every  ten  thousand  cigarettes,  or  fraction  thereof. 

In  arriving  at  the  amount  of  special  tax  to  be  oaid  under  this 
section,  and  in  the  levy  and  collection  of  such  tax,  each  person 
engaged  in  the  manufacture  of  more  than  one  of  the  classes  of  ar- 
ticles specified  in  this  section  shall  be  considered  and  deemed  a  man- 
ufacturer of  each  class  separately.    (40  Stat.  1128.) 

This  section  is  S  1002  of  the  Bevenue  Act  of  1918  (Title  X— Special  Taxes), 
cited  above. 

For  Revenue  Act  of  1916»  |  406,  referred  to  in  this  section,  see  U.  S. 
Comp.  St  1016,    S  5080J. 
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§  5980q.  (Act  Feb.  24,  1919,  c.  18,  §  1003.)  Tax  on  yachts,  pleas- 
ure boats,  power  boats,  sailing  boats,  and  motor  boats;  meas- 
urement ;  new  boats ;  credits. 

Sixty  days  after  the  passage  of  this  Act,  and  thereafter  on  July 
1  in  each  year,  and  also  at  the  time  of  the  original  purchase  of  a 
new  boat  by  a  user,  if  on  any  other  date  than  July  1,  there  shall 
be  levied,  assessed,  collected,  and  paid  in  lieu  of  the  tax  imposed 
by  section  603  of  the  Revenue  Act  of  1917,  upon  the  use  of  yachts, 
pleasure  boats,  power  boats,  and  sailing  boats,  of  over  five  net 
tons,  and  motor  boats  with  fixed  engines,  not  used  exclusively 
for  trade,  fishing,  or  national  defense,  or  not  built  according  to 
plans  and  specifications  approved  by  the  Navy  Department,  a  spe 
cial  excise  tax  to  be  based  on  each  yacht  or  boat,  at  rates  as  fol- 
lows :  Yachts,  pleasure  boats,  power  boats,  motor  boats  with  fixed 
engines,  and  sailing  boats,  of.  over  five  net  tons,  length  not  over 
fifty  feet,  $1  for  each  foot ;  length  over  fifty  feet  and  not  over  one 
hundred  feet,  $2  for  each  foot ;  length  over  one  hundred  feet,  $4  for 
each  foot ;  motor  boats  of  not  'over  five  net  tons  with  fixed  engines, 
$10. 

In  determining  the  length  of  such  yachts,  pleasure  boats,  power 
boats,  motor  boats  with  fixed  engines,  and  sailing  boats,  the  meas- 
urement of  over-all  length  shairgovern. 

In  the  case  of  a  tax  imposed  at  the  time  of  the  original  purchase 
of  a  new  boat  on  any  other  date  than  July  1,  and  in  the  case  of 
the  tax  taking  effect  sixty  days  after  the  passage  of  this  Act  the 
amount  to  be  paid  shall  be  the  same  number  of  twelfths  of  the 
amount  of  the  tax  as  the  number  of  calendar  months  (including 
the  month  of  sale,  or  the  month  in  which  is  included  the  sixty- 
first  day  after  the  passage  of  this  Act,  as  the  case  may  be)  remain- 
ing prior  to  the  following  July  1. 

If  the  tax  imposed  by  section  603  of  the  Revenue  Act  of  1917, 
for  the  fiscal  year  ending  June  30,  1919,  has  been  paid  in  respect  to 
the  use  of  any  boat,  the  amount  so  paid  shall  under  such  regulations 
as  the  Commissioner,  with  the  approval  of  the  Secretary,  may  pre- 
scribe, be  credited  upon  the  first  tax  due  under  this  section  in  re- 
spect to  the  use  of  such  boat,  or  be  refunded  to  the  person  paying 
the  first  tax  imposed  by  this  section  in  respect  to  the  use  of  such 
boat.    (40  Stat.  1129.) 

This  flection  is  §  1003  of  the  Revenue  Act  of  1918  (Title  X— Special  Taxes), 
cited  above. 

The  taxes  imposed  by  this  section  are  in  lieu  of  those  imposed  by  f  008  of 
the  Revenue  Act  of  1917.  The  provisions  of  that  section  were  the  same  as 
those  of  this  section,  except  that  the  date  of  first  tax  was  to  be  the  date  the 
act  took  effect,  the  rates  of  tax  were  jufet  one -half  the  rates  imposed  by  this 
section,  and  there  was  no  provision  corresponding  to  the  last  paragraph  of  this 
section.  ^ 

§  ^980r.  (Act  Feb.  24,  1919,  c.  18,  §  1004.)  Receipts  in  lieu  of 
special  tax  stamps  in  certain  cases. 

If  the  tax  imposed  by  section  407  or  408  of  the  Revenue  Act  of 
1916,  for  the  fiscal  year  ending  June  30,  1919,  has  been  paid  by  any 
person  subject  to  the  corresponding  tax  imposed  by  this  title,  col- 
lectors may  issue  a  receipt  in  lieu  of  special  tax  stamp  for  the 
amount  by  which  the  tax  under  this  title  is  in  excess  of  that  paid 
or  payable  and  evidenced  by  stamp  under  the  Revenue  Act  of  l91o. 
Such  receipt  shall  be  posted  as  in  the  case  of  the  special  tax 
stamp,  as  provided  by  law,  and  with  it,  within  the  place  of  busi- 
ness of  the  taxpayer. 

If  the  corresponding  tax  imposed  by  section  407  of  the  Revenue 
Act  of  1916  was  not  payable  by  stamp,  the  amount  paid  under  such 
section  for  any  period  for  which  a  tax  is  also  imposed  by  this  title 
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may  be  credited  against  the  tax  imposed  by  this  title.     (40  Stat. 
1129.) 

This  section  is  $  1004  of  the  Revenue  Act  of  1918  (Title  X— Special  Taxes), 
cited  above. 
See  notes  to  f§  5980n,  59S0o,  ante. 

§  5980s.  (Act  Feb.  24,  1919,  c.  18,  §  1005.)     Nonpayment  of  taxes 
imposed  by  §§  1000-1002. 

Any  person  who  carries  on  any  business  or  occupation  for  which 
a  special  tax  is  imposed  by  sections  1000,  1001,  or  1002,  without 
having  paid  the  special  tax  therein  provided,  shall,  besides  being 
liable  for  the  payment  of  such  special  tax,  be  subject  to  a  pen- 
alty of  not  more  than  $1,000  or  to  imprisonment  for  not  more  than 
one  year,  or  both.    (40  Stat.  1129.) 

This  section  is  $  1005  of  the  Revenue  Act  of  1918  (Title  X— Special  Taxes), 
cited  above. 

For  §§  1000-1002  of  the  Revenue  Act  of  1918,  referred  to  In  this  section, 
see  ante,  §§  5980n,  5980o,  5080p. 

§  5980t.  (Act  Feb.  24,  1919,  c.  18,  §  1009.)  Repeal  of  Act  Oct. 
22,  1914,  c.  331. 
The  Act  approved  October  22,  1914,  entitled  "An  Act  to  in- 
crease the  internal  revenue,  and  for  other  purposes,"  and  the  joint 
resolution  approved  December  17,  1915,  entitled  "Joint  resolution 
extending  the  provisions  of  the  Act  entitled  *An  Act  to  increase 
the  internal  revenue,  and  for  other  purposes,'  approved  October 
twenty-second,  nineteen  hundred  and  fourteen,  to  December  thirty- 
first,  nineteen  hundred  and  sixteen,"  are  hereby  repealed,  except 
that  the  provisions  of  such  Act  shall  remain  in  force  for  the  as- 
sessment and  collection  of  all  spedial  taxes  imposed  by  sections 
3  and  4  thereof,  or  by  such  sections  as  extended  by  such  joint 
resolution,  for  any  year  or  part  thereof  ending  prior  to  January 
1,  1917,  and  of  all  other  taxes  imposed  by  such  Act,  or  by  such 
Act  as  so  extended,  accrued  prior  to  September  8,  1916,  and  for 
the  imposition  and  collection  of  all  penalties  or  forfeitures  which 
have  accrued  or  may  accrue  in  relation  to  any  of  such  taxes.  (40 
Stat.  1132.) 

This  section  is  f  1009  of  the  Revenue  Act  of  1918,  cited  above. 
For  corresponding  provisions  in  §  410  of  the  Revenue  Act  of  1916,  see 
U.  S.  Comp.  St  1916,  f  59801. 


CHAPTER  FOUR— DISTILLED  SPIRITS  AND 

WINES 


Sec. 

6981.  Distiller,  definition  of. 

6985.  Tax  on  distilled  spirits. 

698Ca-5986d.  [Repealed.] 

6986e.  Tax   on   distilled   spirits. 

698Gf.  Same;  spirits  in  bonded  ware- 
houses during  prohibition  pe- 
riod ;    bonds.  * 

6986g.  Same;    loss  by  leakage. 

6986h.  Same;  retention  in  warehouse 
during  prohibitory  period. 

6986i.  Same;  imported  perfumes  con- 
taining distilled  spirits. 

6986J.  Same;    floor  tax. 

6986k.  Same;  additional  tax  on  rec- 
tified, purified,  or  refined  dis- 
tilled spirits  or  wines;  floor 
tax. 

69802.  Wholesale  liquor  dealers*  st*nmps 
in    exchange    for    stamps    for 


Sec 

rectified  spirits;  discontinued 
stamps. 

6990.  Brandy  made  from  apples  and 
other  fruits. 

5994.  Refllstry  of  stills,  etc. 

5997.  Distiller  to  give  bond. 

6002.  Surveys  of  distilleries. 

6009.  Distillery  warehouse. 

6017a.  [Repealed.] 

6017aa.  Installation  of  meters,  tanks, 
and  other  apparatus. 

6021.  Carrying  on  distillery  without 
giving  bond,  etc. ;   penalty. 

6024a.  [Repealed.] 

6024aa.  Distilling  between  11  p.  m.  of 
Saturday  and  1  a.  m.  of  Mon- 
day ;    exception. 

6026a.  [Repealed.] 
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Sec. 

6028.  Drawing  off,  gauging,   etc.,  and 

removal  of  spirits  to  ware- 
house. 

6028a,  6028b.  [Repealed.] 

6028c.  Filling  packages  of  alcohol  and 
high-proof  spirits  with  reduc- 
ed spirits  from  receiving  cis- 
terns and  payment  of  tax 
without  entry  into  bonded 
warehouses.  ^ 

6028d.  Drawing    distilled    spirits   from 

receiving  cisterns  for  deposit 

in  distillery  warehouse  stamp ; 

'withdrawal  on  original  gauge. 

6029.  Tax-paid     spirits     on     distillery 

premises. 

6036.  Withdrawal .  from  warehouse,  en- 
try for. 

6087.  Gauging,  stamping,  and  branding 
spirits  removed  from  ware- 
house. 

6054.  Allowance  for  loss  of  spirits  de- 
posited in  warehouse  extended. 

6070a,  [Repealed.] 

6070aa.  Bottling  of  spirits  in  bond; 
gin  for  export  without  pay- 
ment of  tax. 

6080.  Monthly  examination  of  distill- 
er's return,  etc. 

6089a.  Exemption  of  distillers  of  efhyl 
alcohol  from  provisions  of  H.  . 
S.  f§  3264,  3286,  3309. 

6097.  Restamping  when  stamps  lost  or 
destroyed. 

6100.  Books  to  be  kept  by  rectifiers 
and  wholesale  dealers ;  penalty ; 
monthly  transcript;    penalty. 

6102.  Gauging,  inspection,  and  stamp- 

ing of  rectified  spirits. 
6102a.  Casks    or    packages;     rectifica- 
tion ;    gauging  and  marking. 

6103.  Filling  blanks,   and   affixing  and 

protecting  stamps. 

6104.  Spirits  drawn  into  new  packages 

to  be  gauged  and  branded;  re- 
turns ;    forfeitures. 

6105.  Stamps  and  brands  to  be  effaced, 

etc. 
6110a-6110e.  [Repealed.] 
6110f.  Natural  wine  and  wine  defined; 
sweetening  wine. 

6110g.  Tax  on  still  wines  and  com- 
pounds sold  as  still  wines. 


Sec 

6110h.  Withdrawal  for  fortification  of 
grape  brandy  or  wine  spirits 
from  fruit  distillery  or  special 
bonded  warehouse. 

6111.  Fortifying  pure  sweet  wines  with 

wine  spirits. 
6111a.  [Repealed.] 

6111aa.  Same ;  floor  tax  on  grape 
brandy  or  wine  spirits  for 
fortification  of  sweet  wines. 

6112.  Same;     wine  spirits   and   sweet 

wine  defined. 

6114.  Same;  withdrawal  of  wine  spir- 
its. 

6114a-6114e.  [Repealed.] 

6114ff.  Removal  of  domestic  wines  to 
bonded  premises;  tax  on  prod- 
uct of  wines  used  as  material. 

6114g.  Production  of  grape  wine  on 
bonded  premises  and  transpor- 
tation for  distilling  material 
for  nonalcoholic  wines. 

6114h.  Tax  on  domestic  and  imported 
sparkling  wines. 

61141.  Floor  tax  on  still  and  sparkling 
wines. 

6114J.  Payment  of  tax  by  affixing 
stamp;  notice,  bond  and  in- 
ventories; wines  held  by  re- 
tailers or  produced  for  famfiy 
use. 

6114k.  Collection  of  tax  on  imported 
still  wines,  sparkling  wines, 
and  imported  liquors  by  as- 
sesRment. 

61141.  Violations  of  SS  610-621  of  Rev- 
enue Act  of  1918;  mixing  or 
blending;  use  of  taxpaid 
grains  for  fortification. 

6114m.  Spirit  meters,  locks,  seals; 
gangers  or  storekeeper-gang- 
ers. 

6114n.  Allowance  for  unavoidable  loss 
of  wines  during  cellar  treat- 
ment. 

6127a.  [Repealed.] 

6127aa.  Transfer  in  tanks  or  tank  cars 
for  export. 

6137a.  Removal  of  ethyl  alcohol  to  cen- 
tral denaturing  bonded  ware- 
house for  denaturing;  remov- 
al free  oi  tax  for  use  of  Unit- 
ed States  or  nations  at  war 
with  Germany;  leakage. 


§  5981.  (R.  S.  §  327.)     Distiller,  definition  of. 

Cited    without    definite    application. 

Western  Extracting  Co.  y.  Smietanka 
(C.  C.  A.)  234  F.  229. 

§  5985.  (R.  S.  §  3251.)     Tax  on  distilled  spirits. 

7i/2>  Mingling  tax-paid  and  non-tax- 
paid  liquor.— Where  it  is  impossible  to 
ascertain  the  proportions  of  tax-paid 
and  non-tax-paid  liquor  in  whisky  bar- 
rels, one  who  extracts  and  markets  the 


mixture  is  taxable  upon  the  entire 
amount.  Western  Extracting  Co.  T. 
Smietanka,  234  F.  229,  148  C.  C.  A 
131. 


§§  5986a-5986d.  (Act  Oct.  3,  1917,  c.  63,  §§  300,  303,  304,  305.) 

[Repealed.] 

These  sections  of  the  Revenue  Act  of  1917  were  repealed  by  §  1400  of  the 
Revenue  Act  of  1918.    See  post,  {  6371%  a.    The  latter  act  contains  provisions 
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of  a  similar  nature,  and  are  set  forth  post  as  {§  5986e,  59861,  5d86j,  59861. 
The  text  of  the  repealed  provisions  is  as  follows: 

"Sec.  300.  On  and  after  the  passage  of  this  Act  there  shall  be  levied  and 
collect^  on  all  distilled  spirits  in  bond  at  that  time  or  that  have  been  or  that 
may  be  then  or  thereafter  produced  in  or  imported  intb  the  United  States, 
except  such  distilled  spirits  as  are  subject  to  the  tax  provided  in  section  three 
hundred  and  three,  in. addition  to  the  tax  now  imposed  by  law,  a  tax  of  $1.10 
(or,  if  withdrawn  for  beverage  purposes  or  for  use  in  the  manufacture  or  pro- 
duction of  any  article  used  or  intended  for  use  as  a  beverage,  a  tax  of  $2.10) 
on  each  proof  gallon,  or  wine  gallon  when  below  proof,  and  a  proportionate 
tax  at  a  like  rate  on  all  fractional  parts  of  such  proof  or  wine  gallon,  to  be 
paid  by  the  distiller  or  importer  when  withdrawn,  and  collected  under  the 
provisions  of  existing  law. 

*'In  addition  to  the  tax  under  existing  law  there  shall  be  levied  and  col- 
lected upon  all  perfumes  hereafter  imported  into  the  United  States  containing 
distilled  spirits,  a  tax  of  $1.10  per  wine  gallon,  and  a  proportionate  tax  at  a 
like  rate  on  all  fractional  parts  of  such  wine  gallon.  Such  tax  shall  be  col- 
lected by  the  collector  of  customs  and  deposited  as  internal-revenue  collections, 
under  such  rules  and  regulations  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe." 

"Sec.  303.  Upon  all  distilled  spirits  produced  in  or  imported  into  the 
United  States  upon  which  the  tax  now  imposed  by  law  has  been  paid,  and 
which,  on  the  day  this  Act,  is  passed,  are  held  by  a  retailer  in  a  quantity  in 
excess  of  fifty  gallons  in  the  aggregate,  or  by  any  other  person,  corporation, 
partnership,  or  association  in  any  quantity,  and  which  are  intended  for  sale, 
there  shall  be  levied,  assessed,  collected,  and  paid  a  tax  of  $1.10  (or,  if  in- 
tended for  sale  for  beverage  purposes  or  for  use  in  the  manufacture  or  pro- 
duction of  any  article  used  or  intended  for  use  as  a  beverage,  a  tax  of  $2.10) 
on  each  proof  gallon,  and  a  proportionate  tax  at  a  like  rate  on  all  fractional 
parts  of  such  proof  gallon:  Provided,  That  the  tax  on  such  distilled  spirits  in 
the  custody  of  a  court  of  bankruptcy  in  insolvency  proceedings  on  June  first, 
nineteen  hundred  and  seventeen,  riiall  be  paid  by  the  person  to  whom  the  court 
delivers  such  distilled  spirits  at  the  time  of  such  delivery,  to  the  extent  that 
the  amount  thus  delivered  exceeds  the  fifty  gallons  hereinbefore  provided. 

"Sec  304.  In  addition  to  the  tax  now  imposed  or  imposed  by  this  Act  on 
distilled  spirits  there  shall  be  levied,  assessed,  collected,  and  paid  a  tax  of  15 
cents  on  each  proof  gallon  and  a  proportionate  tax  at  a  like  rate  on  all  frac- 
tional parts  of  such  proof  gallon  on  all  distilled  spirits  or  wines  hereafter 
rectified,  purified,  or  refined  in  sudi  manner,  and  on  all  mixtures  hereafter 
produced  in  such  manner,  that  the  person  so  rectifying,  purifying,  refining,  or 
mixing  the  same  is  a  rectifier  within  the  meaning  of  section  thirty-two  hun- 
dred and  forty-four,  Revised  Statutes,  as  amended,  and  on  all  such  articles 
in  the  possession  of  the  rectifier  on  the  day  this  Act  is  passed:  Provided,  That 
this  tax  shall  not  apply  to  gin  produced  by  the  redistillation  of  ^  pure  spirit 
over  juniper  berries  and  other  aromatics. 

"When  the  process. of  rectification  is  completed  and  the  tax  prescribed  by 
this  section  has  been  paid,  it  shall  be  unlawful  for  the  rectifier  or  other  dealer 
to  reduce  in  proof  or  increase  in  volume  such  spirits  or  wine  by  the  addition 
of  water,  or  other  substance ;  nothing  herein  contained  shall,  however,  prevent 
a  recdfieor  from  using  again  in  the  process  of  rectification  spirits  already 
rectified  and  upon  which  the  tax  has  theretofore  been  paid. 

"The  tax  imposed  by  this  section  shall  not  attach  to  cordials  or  liqueurs  on 
which  a  tax  is  imposed  and  paid  under  the  Act  entitled  *An  Act  to  increase 
the  revenue,  and  for  other  purposes,*  approved  September  eighth,  nineteen 
hundred  and  sixteen,  nor  to  the  mixing  and  blending  of  wines,  where  such 
blending  is  for  the  sole  purpose  of  perfecting  such  wines  according  to  com- 
mercial standards,  nor  to  blends  made  exclusively  of  two  or  more  pure  straight 
whiskies  aged  in  wood  for  a  period  not  less  than  four  years  and  without  the 
addition  of  coloring  or  flavoring  matter  or  any  other  substance  than  pure 
water  and  if  not  reduced  below  ninety  proof:  Provided,  That  such  blended 
whiskies  shall  be  exempt  from  tax  under  this  section  only  when  compounded 
under  the  immediate  supervision  of  a  revenue  officer,  in  such  tanks  and  under 
such  conditions  and  supervision  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe. 

"All  distilled  spirits  taxable  under  this  section  shall  be  subject  to  uniform 
regulations  concerning  the  use  thereof  in  the  manufacture,  blending,  com- 
pounding, mixing,  marking,  branding,  and  sale  of  whisky  and  rectified 
spirits,  and  no  discrimination  whatsoever  shall  be  made  by  reason  of  a  differ- 
ence in  the  character  of  the  material  from  which  same  may  have  been  pro- 
duced. 

"The  business  of  a  rectifier  of  spirits  shall  be  carried  on,  and  the  tax  on 
rectified  spirits  shall  be  paid,  under  such  rules,  regulations,  and  bonds  as  may 
be  prescribed  by  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury, 
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"Any  person  violating  any  of  the  proTisions  of  this  section  shall  be  deemed 
to  be  guilty  of  a  misdemeanor  and,  upon  conviction,  shall  be  fined  not  more 
than  $1,000,  or  imprisoned  not  more  than  two  years.  He  shall,  in  addition,  be 
liable  to  double  the  tax  evaded  together  with  the  tax,  to  be  collected  by  assess- 
ment or  on  any  bond  given. 

"Sec.  305.  Hereafter  collectors  of  internal  revenue  shall  not  furnish  whole- 
sale liquor  dealer's  stamps  in  lieu  of  and  in  exchange  for  stamps  for  rectified 
spirits  unless  the  package  covered  by  stamp  for  rectified  spirits  is  to  be 
broken  into  smaller  packages. 

"The  Commissioner  of  Internal  Revenue,  with  the  approval  »of  the  Secretary 
of  the  Treasury,  is  authorized  to  discontinue  the  use  of  the  following  stamps 
whenever  in  his  judgment  the  interests  of  the  Government  will  be  subserved 
thereby: 

"Distillery  warehouse,  special  bonded  warehouse,  special  bonded  reware- 
house,  general  bonded  warehouse,  general  bonded  retransfer,  transfer  brandy, 
export  tobacco,  export  cigars,  export  oleomargarine  and  export  fermented 
liquor  stamps." 

§  5986e.  (Act  Feb.  24,   1919,  c.  18,  §  600(a).)     Tax  on  distilled 
spirits. 

(a)  There  shall  be  levied  and  collected  on  all  distilled  spirits  now 
in  bond  or  that  have  been  or  that  may  be  hereafter  produced  in 
or  imported  into  the  United  States,  except  such  distilled  spirits  ait 
are  subject  to  the  tax  provided  in  section  604,  in  lieu  of  the  internal- 
revenue  taxes  now  imposed  thereon  by  law,  a  tax  of  $2.20  (or,  if 
withdrawn  for  beverage  purposes  or  for  use  in  the  manufacture  or 
production  of  any  article  used  or  intended  for  use  as  a  beverage, 
a  tax  of  $6.40)  on  each  proof  gallon,  or  wine  gallon  when  below 
proof,  and  a  proportionate  tax  at  a  like  rate  on  all  fractional  parts 
of  such  proof  or  wine  gallon,  to  be  paid  by  the  distiller  or  importer 
when  withdrawn,  and  collected  under  the  provisions  of  existing 
law.    (40  Stat.  1105.) 

This  section  is  subdivision  (a)  of  §  600  of  the  Revenue  Act  of  1918  (Titlt 
VI — ^Tax  on  Beverages),  citM  above. 

The  tax  imposed  by  this  section  is  in  lieu  of  the  tax  imposed  on  distilled 
spirits  by  Revised  Statutes,  §  3251,  Act  Aug.  27,  1894,  c.  349,  fi  48,  U.  S. 
Gomp.  St.  1916,  §§  5985,  5986,  and  Oct.  3,  1917,  c.  63,  §  300  (see  note  to  f 
5986a,  ante). 

§  5986f.  (Act  Feb.  24,  1919,  c.  18,  §  600(b).)     Same;    spirits  in 
bonded  warehouses  during  prphibition  period;  bonds. 

(b)  The  tax  imposed  by  subdivision  (a)  on  distilled  spirits  in- 
tended for  beverage  purposes  shall  not  be  due  or  payable  on  such 
spirits  while  stored  in  any  distillery,  bonded  warehouse,  or  special 
or  general  bonded  warehouse,  and  which,  pursuant  to  any  Act  of 
Congress  or  proclamation  of  the  President  of  the  United  States, 
cannot  be  lawfully  sold  or  removed  from  any  such  warehouse  dur- 
ing the  period  of  prohibition  fixed  by  such  Act  or  proclamation; 
and  all  warehousing  bonds  or  transportation  and  warehousing 
bonds  conditioned  fof  the  payment  of  tax  on  any  such  spirits  so 
stored  on  the  date  such  prohibition  takes  effect  shall  as  to  all  such 
spirits  actually  so  stored  be  canceled  and  discharged,  provided  the 
distiller  of  such  spirits  shall  in  lieu  of  such  bonds  and  prior  to  thdr 
cancellation  execute  a  bond  in  a  penal  sum  of  not  less  than  $10,000, 
with  sureties  satisfactory  to  the  collector  of  the  district,  conditioned 
that  the  principal  shall,  during  the  period  of  such  prohibition,  safely 
keep  or  cause  to  be  kept  in  good  condition  all  such  spirits  and  the 
warehouse  in  which  the  same  are  stored,  and  shall  not  remove  or 
suffer  to  be  removed  from  warehouse,  contrary  to  law,  any  such 
spirits  during  the  period  of  such  prohibition ;  and  the  bond  herein 
prescribed  shall  be  in  such  further  sum  and  shall  contain  such  fur- 
ther conditions  as  the  Commissioner,  with  the  approval  of  the  Sec- 
retary, may  by  regulations  require.  The  distiller  may,  subject  to 
the  provisions  of  this  section,  be  permitted  to  retain  in  any  such 
bonded  warehouse  distilled  spirits  on  which,  under  the  terms  of 
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any  existing  bond,  the  tax  imposed  thereon  becomes  due  and  pay- 
able prior  to  the  date  such  prohibition  takes  eflFect :  Provided,  That 
on  the  removal  of  such  prohibition  the  distiller  shall,  as  to  all  spir- 
its as  to  which  the  bonded  period  fixed  by  law  has  not  expired  and 
which  remain  stored  in  warehouse,  execute  new  and  satisfactory 
bond  in  the  form  required  by  existing  law,  conditioned  for  the  pay- 
ment of  the  tax  on  all  such  spirits;  and  all  provisions  of  existing 
law  relating  to  such  bonded  warehouses,  or  the  storage  of  spirits 
therein,  or  to  the  execution  of  new  or  additional  bonds,  so  far  as 
applicable,  shall  continue  in  force  as  to  all  distilled  spirits  rebonded 
under  the  provisions  of  this  section.    (40  Stat.  1105.) 

This  section  is  a  part  of  subdivision  (b)  of  §  600  of  the  Revenue  Act  of 
1918  (Title  VI— Tax  on  Beverages),  cited  above. 

§  5986g.  (Act  Feb.  24,  1919,  c.  18,  §  600(b).)     Same;  loss  by  leak- 
age. 

Upon  the  withdrawal  of  distilled  spirits  from  bonded  warehouse, 
after  the  period  of  prohibition  has  ended,  and  under  the  conditions 
imposed  by  section  50  of  an  Act  entitled  "An  Act  to  reduce  taxa- 
tion, to  provide  revenue  for  the  support  of  the  Government,  and 
for  other  purposes,"  approved  August  28,  1894,  an  allowance  for 
loss  by  leakage  or  other  unavoidable  cause,  not  exceeding  one  proof 
gallon  as  to  packages  of  a  capacity  of  not  less  than  40  wine  gal- 
lons, may  be  made  in  addition  to  that  provided  in  said  section  SO, 
as  amended;  and  a  like  additional  allowance  of  one  proof  gallon 
as  to  each  package  withdrawn  may  be  made  for  each  period  of  four 
months,  or  fraction  thereof,  for  such  spirits  as  shall  have  remained 
in  warehouse  during  the  period  of  prohibition  and  after  the  expira- 
tion of  the  maximum  leakage  period  fixed  by  that  section.  (40 
Stat.  1105.) 

This  section  is  a  part  of  subdivision  (b)  of  §  600  of  the  Revenue  Act  of  1918 
(Title  VI— Tax  on  Beverages),  cited  above. 

Section  50  of  Act  Aug.  28,  1894,  referred  to  in  this  section,  is  Act  Aug.  27,  i 
1894,  c.  394,  i  50  (see  U.  S.  Comp.  St.  1916,  §  6051). 

§  5986h.  (Act  Feb.  24,  1919,  c.  18,  §  600(b).)  Same;  retention 
in  warehouse  during  prohibitory  period. 
Under  regulations  prescribed  by  the  Secretary,  any  imported  dis- 
tilled spirits,  wines  or  other  liquors  which  may  be  in  any  customs 
bonded  warehouse  under  the  customs  laws  on  the  date  such  pro- 
hibition takes  effect  shall  be  permitted  to  remain  therein  without 
payment  of  any  taxes  or  duties  thereon,  beyond  the  three-year  pe- 
riod provided  in  section  2971  of  the  Revised  Statute®,  during  such 
period  of  prohibition ;  and  may  be  exported  at  any  time  during  such 
extended  period.  Any  imported  spirits,  wines  or  other  liquors  as 
to  which  the  three-year  bonded  period  may  expire  after  the  pas- 
sage of  this  Act  and  prior  to  the  date  such  prohibition  takes  effect 
mav  at  the  option  of  the  owner  remain  in  bond  during  such  period 
of  prohibition.     (40  Stat.  1106.) 

This  section  is  a  part  of  subdivision  (b)  of  S  600  of  the  Revenue  Act  of 
1918  (Title  VI— Tax  on  Beverages),  cited  above. 

For  Revised  Statutes  §  2971,  referred  to  in  this  section,  see  U.  S.  Comp.  St. 
1916,  §  5657. 

§  5986i.  (Act  Feb.  24,   1919,  c.   18,  §  600(c).)     Same;    imported 

perfumes  containing  distilled  spirits. 

(c)  In  lieu  of  the  internal-revenue  tax  now  imposed  thereon  by 

law  there  shall  be  levied  and  collected  upon  all  perfumes  hereafter 

imported  into  the  United  States  containing  distilled  spirits,  a  tax  of 

$1.10  per  wine  gallon,  and  a  proportionate  tax  at  a  like  rate  on  all 

fractional  parts  of  such  wine  gallon.     Such  tax  shall  be  collected 

by  the  collector  of  customs  and  deposited  as  internal-revenue  col- 

Supp.U.S.CoMP.'lO— 76  (1201) 


§   59861  INTERNAL  RBVBNUH  (Tit.  35 

lections,  under  such  rules  and  regulations  as  the  Commissioner, 
with  the  approval  of  the  Secretary,  may  prescribe.    (40  Stat.  1106.) 

This  section  is  subdivision  (c)  of  §  600  of  the  Revenue  Act  of  1918  (fHtle 
VI — ^Tax  on  Beverajcps).  cited  above. 

For  provision  of  Revenue  Act  of  1917  imposing  tax  on  imported  perfumes 
containing  distilled  spirits,  see  note  to  §  5986a,  ante. 

§  5986J.  (Act  Feb.  24,  1919,  c.  18,  §  604.)     Same;  floor  tax. 

Upon  all  distilled  spirits  produced  in  or  imported  into  the  United 
States  upon  which  the  internal-revenue  tax  now  imposed  by  law 
has  been  paid,  and  which,  on  the  day  after  the  passage  of  this  Act, 
are  held  by  any  person  and  intended  for  sale  or  for  use  in  the  manu- 
facture or  production  of  any  article  intended  for  sale,  there  shall 
be  levied,  assessed,  collected,  and  paid  a  floor  tax  of  $3.20  (if  in- 
tended for  sale  for  beverage  purposes  or  for  use  in  the  manufac- 
ture or  production  of  any  article  used  or  intended  for  use  as  a  bev- 
erage) on  each  proof  gallon,  and  a  proportionate  tax  at.  a  like  rate 
on  all  fractional  parts  of  such  proof  gallon.     (40  Stat.  1107.) 

This  section  is  §  604  of  the  Revenue  Act  of  1918  (Title  VI— Tax  on  Bev- 
erages), cited  above. 

For  provision  of  the  Revenue  Act  of  1917  imposing  a  floor  tax  on  distilled 
spirits,  see  note  to  §  59S6b,  ante. 

§  5986k.  (Act  Feb.  24,  1919,  c.  18,  §  605.)  Same;  additional  tax 
on  rectified,  purified,  or  refined  distilled  spirits  or  wines ;  floor 
tax. 

In  addition  to  the  tax  imposed  by  this  Act  on  distilled  spirits  and 
wines,  there  shall  be  levied,  assessed,  collected,  and  paid,  in  lieu 
of  the  tax  imposed  by  section  304  of  the  Revenue  Act  of  1917,  a 
tax  of  30  cents  on  each  proof  gallon  and  a  proportionate  tax  at  a 
like  rate  on  all  fractional  parts  of  such  proof  gallon  on  all  distilled 
spirits  or  wines  hereafter  rectified,  purified,  or  refined  in  such  man- 
ner, and  on  all  mixtures  hereafter  produced  in  such  manner,  that 
the  person  so  rectifying,  purifying,  refining,  or  mixing  the  same 
is  a  rectifier  within  the  meaning  of  section  3244  of  the  Revised 
Statutes,  as  amended:  Provided,  That  this  tax  shall  not  apply  to 
gin  produced  by  the  redistillation  of  a  pure  spirit  over  juniper  ber- 
ries and  other  aromatics. 

Upon  all  such  articles  heretofore  produced,  and  which  on  the  day 
after  the  passage  of  this  Act  are  held  by  any  person  and  intended 
for  sale,  there  shall  be  levied,  assessed,  collected,  and  paid  a  floor 
tax  of  IS  cents  on  each  proof  gallon,  and  a  proportionate  tax  at  a 
like  rate  on  all  fractional  parts  of  each  proof  gallon ;  and  all  such 
distilled  spirits  so  held  and  not  contained  in  the  distillers'  original 
stamped  packages,  or  in  bottles  or  other  containers  bearing  the  dis- 
tillers' original  labels,  shall  for  the  purpose  of  this  section  be  re- 
garded as  rectified  spirits. 

When  the  process  of  rectification  is  completed  and  the  taxes  pre- 
.scribed  by  this  section  have  been  paid,  it  shall  be  unlawful  for  the 
rectifier  or  other  dealer  to  reduce  in  proof  or  increase  in  volume 
such  spirits  or  wine  by  the  addition  of  water  or  other  substance; 
nothing  herein  contained  shall,  however,  prevent  a  rectifier  from 
using  again  in  the  process  of  rectification  spirits  already  rectified 
and  upon  which  the  taxes  have  theretofore  been  paid. 

The  taxes  imposed  by  this  section  shall  not  attach  to  cordials  or 
liqueurs  on  which  a  tax  is  imposed  and  paid  under  section  611  or 
613,  nor  to  the  mixing  and  blending  of  wines,  where  such  blending 
is  for  the  sole  purpose  of  perfecting  such  wines  according  to  com- 
mercial standards,  nor  to  blends  made  exclusively  of  two  or  more 
pure  straight  whiskies  aged  in  wood  for  a  period  not  less  than  four 
years  and  without  the  addition  of  coloring  or  flavoring  matter  or 
any  other  substance  than  pure  water  and  if  not  reduced  below 
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ninet})^  proof:  Provided,  That  such  blended  whiskies  shall  be  ex- 
empt from  tax  under  this  section  only  when  compounded  under  the 
immediate  supervision  of  a  revenue  officer,  in  such  tanks  and  under 
such  conditions  and  supervision  as  the  Commissioner,  with  the  ap- 
proval of  the  Secretary,  may  prescribe. 

All  distilled  spirits  or  wines  taxable  under  this  section  shall  be 
subject  to  uniform  regulations  concerning  the  use  thereof  in  the 
manufacture,  blending,  compounding,  mixing,  marking,  branding, 
and  sale  of  whisky  and  rectified  spirits,  and  no  discrimination  what- 
soever shall  be  made  by  reason  of  a  difference  in  the  character  of 
the  material  from  which  same  may  have  been  produced. 
-  The  business  of  a  rectifier  of  spirits  shall  be  carried  on,  and  the 
tax  on  rectified  spirits  shall  be  paid,  under  such  rules,  regulations, 
and  bonds  as  may  be  prescribed  by  the  Commissioner,  with  the  ap- 
proval of  the  Secretary. 

Whoever  violates  any  of  the  provisions  of  this  section  shall  be 
deemed  to  be  guilty  of  a  misdemeanor  and,  upon  conviction,  shall 
be  fined  not  more  than  $1,000  or  imprisoned  not  more  than  two 
years,  and  shall,  in  addition,  be  liable  to  double  the  tax  evaded,  to- 
gether with  the  tax,  to  be  collected  by  assessment  or  on  any  bond 
given.     (40  Stat.  1108.) 

This  section  is  {  605  of  the  Revenue  Act  of  1918  (Title  VI— Tax  on  Bev- 
erages), cite*d.  above. 

For  S  304  of  the  Revenue  Act  of  1917,  referred  to  in  this  section,  see  note 
to  §  5986c,  ante. 

For  Revised  Statutes,  S  3224,  also  mentioned  in  this  section,  see  U.  S. 
Comp.  St  1916,  f  5970  (3). 

Sections  611,  613,  of  the  Revenue  Act  of  1918,  also  referred  to  in  this 
section,  are  set  forth  post,  §§  6110g,  6114h. 

§  5986/.  (Act  Feb.  24,  1919,  c.  18,  §  606.)  Wholesale  liquor  deal- 
ers' stamps  in  exchange  for  stamps  for  rectified  spirits;  dis- 
continued stamps. 

Hereafter  collectors  shall  not  furnish  wholesale  liquor  dealer's 
stamps  in  lieu  of  and  in  exchange  for  stamps  for  rectified  spirits  un- 
less the  package  covered  by  stamp  for  rectified  spirits  is  to  be 
broken  into  smaller  packages. 

The  Commissioner,  with  the  approval  of  the  Secretary,  is  author- 
ized to  discontinue  the  use  of  the  following  stamps  whenever  in  his 
judgment  the  interests  of  the  Government  will  be  subserved 
thereby : 

Distillery  warehouse,  special  bonded  warehouse,  special  bonded 
rewarehouse,  general  bonded  warehouse,  general  bonded  retransfer, 
transfer  brandy,  export  tobacco,  export  cigars,  export  oleomarga- 
rine, and  export  fermented-liquor  stamps.    (40  Stat.  1108.) 

This  section  is  §  606  of  the  Revenue  Act  of  1918  (Title  VI— Tax  on  Bev- 
erages), cited  above. 

For  corresponding  provision  in  %  305  of  the  Revenue  Act  of  1917,  see  note  to 
I  5086d,  ante. 

§  5990.  (R.  S.  §  3255,  as  amended,  Act  June  3,  1896,  c.  309,  Act 
Feb.  4,  1901,  c.  195,  Act  March  2,  1911,  c.  198,  Act  Sept.  8, 
1916,  c.  463,  §  404,  and  Act  Feb.  24,  1919,  c.  18,  §  625.)     Bran- 
dy made  from  apples  and  other  fruits. 
The  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  may  exempt  distillers  of  brandy 
made  exclusively  from  apples,  peaches,  grapes,  pears,  pineapples, 
oranges,  apricots,  berries,  plums,  pawpaws,  persimmons,  prunes, 
figs,  or  cherries  from  any  provision  of  this  title  relating  to  the 
manufacture  of  spirits,  except  as  to  the  tax  thereon  when  in  his 
judgment  it  may  seem  expedient  to  do  so:   Provided,  That  where, 
in  the  manufacture  of  wine,  artificial  sweetening  has  been  used  the 
wine  or  the  fruit  pomace  residuum  may  be  used  in  the  distillation 
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of  brandy,  and  such  use  shall  not  prevent  the  Commissioner  of  In- 
ternal Revenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, from  exempting  such  distiller  fropi  any  provision  of  this  title 
relating  to  the  manufacture  of  spirits,  except  as  to  the  tax  thereon, 
when  in  his  judgment  it  may  seem  expedient  to  do  so:  And  pro- 
vided further.  That  the  distillers  mentioned  in  this  section  may  add 
to  not  less  than  five  hundred  gallons  (or  ten  barrels)  of  grape 
cheese  not  more  than  five  hundred  gallons  of  a  sugar  solution  made 
from  cane,  beet,  starch,  or  corn  sugar,  95  per  centum  pure,  such 
solution  to  have  a  saccharine  strength  of  not  to  exceed  10  per  cen- 
tum, and  may  ferment  the  resultant  mixture  on  a  winery  or  distil- 
lery premises,  and  such,  fermented  product  shall  be  regarded  as 
distilling  material.  (29  Stat.  195.  31  Stat.  759.  36  Stat.  1014. 
39  Stat.  788.    40  Stat.  1114.) 

This  section  was  again  amended  by  S  625  of  the  Revenne  Act  of  1918^ 
cited  above,  to  read  as  set  forth  above.  This  amendment  consists  in  the 
striking  out,  in  the  first  proviso,  after  the  words  "may  be  used  in  the  distilla- 
tion of  brandy,"  the  word  "as,"  and  in  substituting  therefor  the  word  "and." 

Section  404  of  the  Revenue  Act  of  1916.  which  amended  this  section,  was 
repealed  by  §  1400  of  the  Revenue  Act  of  1918.     See  post,  |  6371%a. 

§  5994.  (R.  S.  §  3258.)     Registry  of  stills,  etc. 

Cited     without    definite    appilcation, 

WiUiams  v.  U.  S.  (C.  C.  A.)  254  F.  52;  . 

Gordon  v.  U.  S.  (C.  C.  A.)  254  F.  53.       * 

§  5997.   (R.  S.  §  3260,  as  amended,  Act  May  28,  1880,  c.  108,  §  1.) 

Distiller  to  give  bond. 

13.  Actions    on    bonds.~Under    Act  States    against    surety    on    distillers 

Cong.   Aug.   1,   1888,   §   1    (Comp.   St.  bonds   became   liens   on   his    property. 

1916,  §  1606).  Laws  N.  C.  18S0,  c.  439,  U.  S.  v.  Minor.  235  F.  101,  148  C.  O. 

and  Pell's   Revisal  N.  O.   §  574,  held  A.  595. 
that    judgments    in    favor    of    United 

§  6002.  (R.  S.  §  3264,  as  amended,  Act  March  1,  1879,  c.  125,  §  5, 
Act  June  22,  1910,  c.  329,  §  1,  Act  Sept.  8,  1916,  c.  463,  §  402(i), 
and  Act  Feb.  24,  1919,  c.  18,  §  623.)     Survejrs  of  distilleries. 

On  receipt  of  notice  that  any  person,  firm,  or  corporation  wishes 
to  commence  the  business  of  distilling,  the  collector,  or  a  deputy 
collector,  to  be  designated' by  him,  shall  proceed  in  person,  at  the 
expense  of  the  United  States,  with  the  aid  of  an  assistant  desig- 
nated by  the  Commissioner  of  Internal  Revenue  for  the  purpose  oi 
making  surveys  of  distilleries  in  that  district,  to  make  a  survey  oi 
such  distillery  for  the  purpose  of  estimating  and  determining  its 
true  spirit-producing  capacity  for  a  day  of  twenty-four  hours. 

In  all  surveys  forty-five  gallons  of  mash  or  beer  brewed  or  fer- 
mented from  grain  shall  represent  not  less  than  one  bushel  of  grain, 
and  seven  gallons  of  mash  or  beer  brewed  or  fermented  from  mo- 
lasses shall  represent  not  less  than  one  gallon  of  molasses,  except 
in  distilleries  operated  on  the  sour-mash  principle,  in  which  distil- 
leries sixty  gallons  of  beer  brewed  or  fermented  from  grain  shall 
represent  not  less  than  one  bushel  of  grain,  and  except  that  in  dis- 
tilleries where  the  filtration-aeration  process  is  used,  with  the  ap- 
proval of  the  Commissioner  of  Internal  Revenue;  that  is,  where 
the  mash  after  it  leaves  the  mash  tub  is  passed  through  a  filtering 
machine  before  it  is  run  into  the  fermenting  tub,  and  only  the 
filtered  liquid  passes  into  the  fermenting  tub,  there  shall  hereafter 
be  no  limitation  upon  the  number  of  gallons  of  water  which  may 
be  used  in  the  process  of  mashing  or  filtration  for  fermentation ;  but 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  in  order  to  protect  the  revenue,  shall 
be  authorized  to  prescribe  by  regulation,  to  be  made  by  him,  such 
character  of  survey  as  he  may  find  suitable  for  distilleries  using 
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such  filtration-aeration  process.  The  provisions  hereof  relating  to 
filtration-aeration  process  shall  apply  only  to  sweet-mash  distil- 
leries. 

A  written  report  of  such  survey  shall  be  made  in  triplicate,  of 
which  one  copy  shall  be  delivered  to  the  distiller,  one  copy  shall 
be  retained  by  the  collector,  and  one  copy  shall  be  transmitted  to 
the  Commissioner  of  Internal  Revenue,  and  the  survey  shall  take 
effect  upon  the  delivery  of  such  copy  to  the  distiller.  Whenever  the 
Commissioner  is  satisfied  that  any  report  of  the  capacity  of  a  dis- 
tillery is  incorrect  or  needs  revision,  he  shall  direct  the  collector 
to  make  in  like  manner  another  survey  of  said  distillery,  and  the 
report  thereof  shall  be  made  and  deposited  as  hereinbefore  required : 
Provided,  That  the  survey  of  any  distillery  estimated  and  stated  by 
the  distiller,  in  his  notice  6i  intention  to  distill,  as  capable  of  dis- 
tilling not  more  Ihan  one  hundred  and  fifty  proof-gall6ns  of  dis- 
tilled spirits  every  twenty-four  hours  may  be  made  by  the  collector 
or  by  a  deputy  collector  without  the  aid  of  an  assistant;  and  that 
all  surveys  made  for  the  purpose  of  correcting  clerical  errors  or  er- 
rors of  computation  existing  in  the  report  of  a  previous  survey, 
and  all  surveys  made  for  the  purpose  of  changing  the  true  spirit- 
producing  capacity  of  any  distiller}'-  for  a  day  of  twenty-four  hours 
as  estimated  and  determined  by  a  previous  survey,  but  which  sur- 
veys do  not  require  the  remeasuring  of  the  fermenting-tubs  in  a 
grain  or  molasses  distillery,  or  the  still  or  stills  in  a  distillery  of  ap- 
ples, peaches,  or  grapes  exclusively,  may  be  made  without  taking 
the  measurements  of  the  fermenting  tubs  or  stills,  as  the  case  may 
be,  and  without  revisiting  the  distillery:  And  provided  further, 
That  the  Commissioner  of  Internal  Revenue  may,  whenever  he 
shall  deem  it  proper,  designate  an  officer,  agent,  or  person  other 
than  the  collector  or  deputy  collector,  to  make,  with  or  without  the 
aid  of  a  designated  assistant;  the  surveys  afid  resurveys  hereinabove 
provided  for.  (20  Stat.  334.  36  Stat.  590.  39  Stat.  787.  40  Stat. 
1114.) 

• 

This  section  was  again  amended  by  f  623  of  the  Revenue  Act  of  1918,  cited 
above,  to  read  as  set  forth  above. 

This  amendment  makes  no  change  in  the  section  as  last  amended  by  Act 
Sept.  8,  1916,  c.  4G3,  S  402(1),  except  that,  in  the  second  paragraph,  after 
the  words  "and  only  the  filtered,"  the  word  "liquid"  is  substituted  for  the 
word  "liquor." 

Section  402  of  the  Revenue  Act  of  1916,  which  also  amended  this  section, 
was  repealed  by  $  1400  of  the  Revenue  Act  of  1918.    See  post,  f  6371  %a. 

§  6009.  (R.  S.  §  3271.)     Distillery  warehouse. 

Cited    without    definite    application, 

Western  Extracting  Co.  v.  Smietanka 
(C.  C.  A.)  234  F.  229. 

§  6017a.  (Act  Oct.  3,  1917,  c.  63,  §  306.)     [Repealed.] 

This  section  of  the  Revenue  Act  of  1917,  contained  provisions  similar  to 
those  of  Act  Feb.  24,  1919,  c.  18,  §  607,  post,  §  C017aa.  It  was  repealed  by 
§  1400  of  the  Revenue  Act  of  1918.     See  post,  §  6S71%a. 

§  6017aa.  (Act  Feb.  24,  1919,  c.  18,  §  607.)     Installation  of  me- 
ters, tanks,  and  other  apparatus. 

The  Commissioner,  with  the  approval  of  the  Secretary,  is  hereby 
authorized  to  require  at  distilleries,  breweries,  rectifying  houses, 
and  wherever  else  in  his  judgment  such  action  may  be  deemed  ad- 
visable, the  installation  of  meters,  tanks,  pipes,  or  any  other  ap- 
paratus for  the  purpose  of  protecting  the  revenue,  and  such  meters, 
tanks,  and  pipes  and  all  necessary  labor  incident  thereto  shall  be 
at  the  expense  of  the  person  on  whose  premises  the  installation  is 
required.    Any  such  person  refusing  or  neglecting  to  install  such 
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apparatus  when  so  required  by  the  Commissioner  shall  not  be  per- 
mitted to  conduct  business  on  such  premises.     (40  Stat.  1109.) 

This  section  is  §  607  of  the  Revenue  Act  of  1918  (Title  VI— Tax  on  Bev- 
erages), cited  above. 

A  Copresponding  provision  "was  contained  in  (  306  of  the  Revenue  Act  of 
1917.    See  note  to  §  6017a,  ante. 

§  6021.  (R.  S.  §  3281.)  Carrying  on  distillery  without  giving  bond, 
etc.;  penalty. 

lndictnient.~Indictment  for  illicit  dis-  ment  specified  only  whisky.    Bullard  v. 

tilling  of  whisky,  authorized  conviction  U.  S.,  245  F.  837,  158  C.  C.  A.  177. 
if    accused    distilled    rum,    brandy,    or  Erroneous  admission  of  judgment  roll 

whisky.    Bullard  v.  U.  S.,  245  F.  837,  of  another  prosecution  against  defend- 

158  C.  C.  A.  177.  ant  which  he  testified  had  been  quash- 

H armless     error.  — Where     evidence  ©d  held  prejudicial  error.    Id. 
showed  only  illicit  distillation  of  whis-  Punishment^-For     implication     that 

ky,    instruction    authorizing    conviction  violation  is  punisliable  by  both  fine  and 

on  proof  of  distillation  of  rum,  brandy,  imprisonment,  see  U.  S.  v.  Smith  (D. 

or  whisky  was  harmless,  though  indict-  C.)  240  F.  756. 

§  6024a.  (Act  Oct.  3,  1917,  c.  63,  §  302.)     [Repealed.] 

This  section  of  the  Revenue  Act  of  1917  contained  a  provision  similar  to 
Act  Feb:  24,  1919,  c.  18,  §  602,  post,  §  e024aa.  It  was  repealed  by  {  1400  of 
the  Revenue  Act  of  1918.    See  post,  §  6371%a. 

§  6024aa.  (Act  Feb.  24,  1919,  c.  18,  §  602.)  Distilling  between 
11  p.  m.  of  Saturday  and  1  a.  m.  of  Monday;  exception. 
Under  such  regulations  as  the  Commissioner,  with  the  approval 
of  the  Secretary,  may  prescribe,  the  manufacture,  warehousing, 
withdrawal,  and  shipment,  under  the  provisions  of  existing  law,  of 
ethyl  alcohol  for  other  than  (1)  beverage  purposes  or  (2)  use  in 
the  manufacture  or  production  of  any  article  used  or  intended  for 
use  as  a  beverage,  and  denatured  alcohol,  may  be  exempted  from 
the  provisions  of  section  3283  of  the  Revised  Statutes.  (40  Stat. 
1107.) 

This  section  is  a  part  of  §  602  of  the  Revenue  Act  of  1918  (Title  VI— Tax 
on  Beverages),  cited  above. 

A  corrospondinisr  provision  was  contained  in  f  302  of  the  Revenue  Act  of 
19lt.    See  note  to  §  6024a,  ante. 

For  R.  S.  §  3283,  referred  to  in  this  section,  see  U.  S.  Comp.  St.  1916,  § 
6024. 

§  6026a.  (Act  Oct.  3,  1917,  c.  63,  §  302.)     [Repealed,] 

This  section  of  the  Revenue  Act  of  1917  was  repealed  by  f  1400  of  the 
Revenue  Act  of  1918.     See  post,  §  6371% a. 

The  text  of  the  section  was  as  follows:  "Under  such  regulations  as  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  may  prescribe,  manufacturers  of  ethyl  alcohol  for  other  than  bever- 
age purposes  may  be  granted  permission  under  the  provisions  of  section  thirty- 
two  hundred  and  eighty-five.  Revised  Statutes  of  the  United  States,  to  fill 
fermenting  tub  in  a  sweet-mash  distillery  not  oftcner  than  once  in  forty- 
eight  hours." 

§  6028.  (R.  S.  §  3287,  as  amended,  Act  March  1,  1879,  c.  125,  §  5, 
Act  May  ,28,  1880,  c.  108,  §  6,  Act  Feb.  21,  1899,  c.  177,  and 
Act  March  2,  1911,  c.  199.)  Drawing  off,  gauging,  etc.,  and  re- 
moval of  spirits  to  warehouse. 

Cited    without    definite    application, 

Western  Extracting  Co.   v.   Smietanka 
(C.  C.  A.)  234  F.  229. 

§§  6028a,  6028b.     [Repealed.] 

These  provisions,  which  were  contained  in  S  802  of  the  Revenue  Act  of 
1916,  were  similar  to  those  in  Act  Feb.  24,  1919,  c.  18,  S  602,  post,  t§  e02Sc 
6028d.  They  were  repealed  by  §  1400  of  the  Revenue  Act  of  1918.  See  poet, 
§  6371%a. 
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§  6028c.  (Act  Feb.  24,  1919,  c.  18,  §  602.)  Filling  packages  of 
alcohol  and  high-proof  spirits  with  reduced  spirits  from  receiv- 
ing cisterns  and  payment  of  tax  without  entry  into  bonded 
warehouses. 

At  registered  distilleries  producing  alcohol,  or  other  high-proof 
spirits,  packages  may  be  filled  with  such  spirits  reduced  to  not  less 
than  one  hundred  proof  from  the  receiving  cisterns  and  tax  paid 
without  being  entered  into  bonded  warehouse.  Such  spirits  may 
be  also  transferred  from  the  receiving  cisterns  at  such  distilleries, 
by  means  of  pipe  lines,  direct  to  storage  tanks  in  the  bonded  ware- 
house and  may  be  warehoused  in  such  storage  tanks.  Such  spirits 
may  be  also  transferred  in  tanks  or  tank  cars  to  general  bonded 
warehouses  for  storage  therein,  either  in  storage  tanks  in  such 
warehouses  or  in  the  tanks  in  which  they  were  transferred.  Such 
spirits  may  also  be  transferred  from  receiving  cisterns  or  warehouse 
storage  tanks  to  barrels,  drums,  tanks,  tank  cars,  or  other  approv- 
ed containers,  and  may  be  transported  in  such  containers  for  ex- 
portation or  other  lawful  purposes.  The  Commissioner,  with  the 
approval  of  the  Secretary,  is  hereby  empowered  to  prescribe  all 
necessary  regulations  relating  to  the  drawing  off,  transferring, 
gauging,  storing,  and  transporting  of  such  spirits;  the  records  to 
be  kept  and  returns  to  be  made;  the  size  and  kind  of  packages  and 
tanks  to  be  used;  the  marking,  branding,  nvimbering,  and  stamp- 
ing of  such  packages  and  tanks ;  the  kinds  of  stamps,  if  any,  to  be 
used;  and  the  time  and  manner  of  paying  the  tax;  the  kind  of 
bond  and  the  penal  sum  of  same.  The  tax  prescribed  by  law  must 
be  paid  before  such  spirits  are  removed  from  the  distillery  prem- 
ises, or  from  general  bonded  warehouse  in  the  case  of  spirits  trans- 
ferred thereto,  except  as  otherwise  provided  by  law. '  (40  Stat. 
If06.) 

This  section  is  a  part  of  §  602  of  the  Revenue  Act  of  1918  (Title  VI— Tax 
on  Beverages),  cited  above. 

A  corresponding  provision  was  contained  in  f  302  of  the  Revenue  Act  of 
1917.    See  note  to  §§  6028a,  6028b,  ante. 

§  6028d.  (Act  Feb.  24,  1919,  c.  18,  §  602.)  Drawing  distilled 
spirits  from  receiving  cisterns  for  deposit  in  distillery  ware- 
house without  warehouse  stamp ;  withdrawal  on  original  gauge. 

Under  such  regulations  as  the  Commissioner,  with  the  approval 
of  the  Secretary,  may  prescribe,  distilled  spirits  may  hereafter  be 
drawn  from  receiving  cisterns  and  deposited  in  distillery  ware- 
houses without  having  affixed  to  the  packages  containing  the  same, 
distillery  warehouse  stamps,  and  such  packages,  when  so  deposited 
in  warehouse,  may  be  withdrawn  therefrom  on  the  original  gauge 
where  the  same  have  remained  in  such  warehouse  for  a  period  not 
exceeding  thirty  days  from  the  date  of  deposit.    (40  Stat.  1107.) 

This  section  is  a  part  of  §  602  of  the  Revenue  Act  of  1918  (Title  VI— Tax 
on  Beverages),  cited  above. 

A  corresponding  provision  was  contained  in  §  802  of  the  Revenue  Act  of 
1917.     See  note  to  §§  6028a,  6028b,  ante. 

§  6029.  (R.  S.  §  3288.)     Tax-paid  spirits  not  to  remain  on  distillery 

premises. 

Cited    without    definite    application, 

Western  Extracting  Co.  v.   Smietanka 
(C.  C.  A.)  234  F.  229. 

§  6036.  (R.  S.  §  3294,  as  amended.  Act  March  1,  1879,  c.  125,  §  5, 
and  Act  May  28,  1880,  c.  108,  §  5.)  Withdrawal  from  ware- 
house, entry  for. 

Cited    without    definite    appiioation, 

Western  Extracting  Co.  v.  Smietanka 
(C.  C.  A.)  234  F.  229. 
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§  6037.  (R.  S.  §  3295,  as  amended,  Act  July  16,  1892,  c.  196,  §  1.) 
Gauging,  stamping,  and  branding  spirits  removed  from  ware- 
house. 

Cited    without    definite    application, 

Western  Extracting  Co.  v.  Smietanka 
(C.  C.  A.)  234  F.  229. 

§  6054.  (Act  Jan.  13,  1903,  c.  134.)  Allowance  for  loss  of  spirits 
deposited  in  warehouse  extended. 

Cited    without    definite    application, 
Mayes  ▼.  Casey  (C.  0.  A.)  262  F.  764. 

■ 

§  6070a.     [Repealed.] 

This  section,  which  was  §  405  of  the  Revenue  Act  of  1916,  contained  pro- 
visions similar  to  those  in  Act  Feh.  24,  1919,  c.  18,  f  626,  post,  §  60T0aa.  It 
was  repealed  by  §  1400  of  the  Revenue  Act  of  1918.    See  post,  |  6371%a. 

§  6070aa.  (Act  Feb.  24,  1919,  c.  18,  §  626.)  Bottling  of  spirits  in 
bond ;  gin  for  export  without  payment  of  tax. 
Distilled  spirits  known  commercially  as  gin  of  not  less  than  80 
per  centum  proof  may  at  any  time  within  eight  years  after  entry  in 
bond  at  any  distillery  be  bottled  in  bond  at  such  distillery  for  ex- 
port without  the  payment  of  tax,  under  such  rules  and  regulations 
as  the  Commissioner,  with  the  approval  of  the  Secretary,  may  pre- 
scribe.   (40  Stat.  1115.) 

This  section  is  §  626  of  the  Revenue  Act  of  1918  (Title  VI— Tax  on  Bev- 
erages), cited  above. 

A  corresponding  provision  was  contained  in  f  405  of  the  Revenue  Act  of 
1916.     Sec  note  to  §  6070a,  ante. 

§  6089.  (R.  S.  §  3309,  as  amended.  Act  March  3,  1875,  c.  131,  §  12.) 
Monthly  examination  of  distillei^s  return,  etc. 

Cited    without    definite    appiioation, 
Mayes  v.  Casey  (C.  C.  A.)  252  P.  754. 

§  6089a.  (Act  Feb.  24,  1919,  c.  18,  §  602.)  Exemption  of  distil- 
lers of  ethyl  alcohol  from  provisions  of  R.  S.  §§  3264,  3285,  3309. 
The  Commissioner,  with  the  approval  of  the  Secretary,  may  by 
regulations  exempt  distillers  of  ethyl  alcohol,  for  use  in  the  pro- 
duction of  munitions  of  war,  or  for  other  nonbeverage  purposes, 
from  so  much  of  the  provisions  of  sections  3264,  3285,  or  3309  of 
the  Revised  Statutes,  and  Acts  amendatory  thereof,  respecting  the 
survey  of  distilleries,  the  period  of  fermentation,  the  filling  and 
emptying  of  fermenting  tubs,  and  assessments,  as,  in  his  judgment, 
may  be  expedient:  Provided,  That  the  bond  prescribed  in  section 
3260  of  the  Revised  Statutes  shall,  in  the  cases  herein  provided,  be 
in  such  sum  and  contain  such  further  conditions  as  the  Commis- 
sioner may  require.     (40  Stat.  1107.) 

This  section  is  a  part  of  $  602  of  the  Revenue  Act  of  1918  (Title  VI— Tax 
on  Beverages),  cited  above. 

For  Revised  Statdtes,  §§  3264,  3285,  3309,  and  3260,  referred  to  in  this  sec- 
tion, see  U.  S.  Comp.  St.  1916,  §§  6002,  6026,  6089,  and  5997. 

§  6097.  (R.  S.  §  3315,  as  amended.  Act  March  1,  1879,  c.  125,  §  5, 
and  Act  Feb.  24,  1919,  c.  18,  §  1315.)  Restamping  when 
stamps  lost  or  destroyed. 

The  Commissioner  of  Internal  Revenue  may,  under  regulations 
prescribed  by  him  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, issue  stamps  for  restamping  packages  of  distilled  spirits,  to- 
bacco, cigars,  snuflF,  cigarettes,  fermented  liquors,  and  wines  which 
have  been  duly  stamped  but  from  which  the  stamps  have  been  lost 
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or  destroyed  by  unavoidable  accident.     (20  Stat.  338.     40  Stat. 
1145.) 

This  section  was  agiiin  amended  by  §  1315  of  the  Revenue  Act  of  1918| 
cited  above,  to  read  as  set  forth  above.  ' 

This  amendment  consists  in  striking  out,  after  the  words  "cigars,  snuff, 
cigarettes,"  the  word  "and,"  and  in  inserting,  after  the  words  "fermented 
liquors,"  the  words  "and  wines." 

§  6100.  (R.  S.  §  3318,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1, 
and  Act  March  1, 1879,  c.  125,  §  5.)  Books  to  be  kept  by  recti- 
fiers and  wholesale  dealers ;  penalty;  monthly  transcript;  pen- 
alty. 

Cited  without  definite  appilcation, 
Western  Extracting  Co.  ▼.  Smietanka 
(C.  C.  A.)  234  F.  229. 

§  6102.  (R.  S.  §  3320,  as  amended.  Act  July  16,  1892,  c.  196,  §  1, 
and  Act  Aug.  27,  1894,  c.'349,  §  66.)  Gauging,  inspection,  and 
stamping  of  rectified  spirits. 

cited    without    definite   application. 

Western  Extracting  Co.  v.  Smietanka 
(C.  C.  A.)  234  F.  229. 

§  6102a.  (Act  March  4,  1915,  c.  141,  §  1.)  Casks  or  packages;  rec- 
tification ;  gauging  and  marking. 

Validity     of    reguiations^-There    is  whether  liquor   extracted  from   empty 

nothing   unreasonable   in    the    purpose  whisky  barrels  was  tax-paid.    Western 

of  Internal  Revenue   orders  requiring  Extracting   Co.   v.   Smietanka,  234  F. 

proof    of    certain   facts    to    determine  229,  148  C.  C.  A.  131. 

§  6103.  (R.  S.  §  3322.)     Pilling  blanks,  and  affixing  and  protecting 

stamps. 

Cited    wItlMut    definite    tfptpiNHitJoii, 

Western  Extracting  Go.  y.  Smietanka 
(C.  C.  A.)  234  F.  229. 

§,  6104.  (R.  S.  §  3323,  as  amended,  Act  July  16,  1892,  c.  196,  §  1.) 
Spirits  drawn  into  new  packages  to  be  gauged  and  branded; 
returns;  forfeitures. 

Cited    without    definite    application. 

Western  Extracting  Co.  t.  Smietanka 
(C.  C.  A.)  234  F.  229. 

§  6105.  (R.  S.  §  3324.)     Stamps  and  brands  to  be  effaced,  etc. 

Cited    without    definite    application, 

Western  Extracting  Co.  v.  Smietanka 
(C.  C.  A.)  234  F.  229. 

§§  6110a-6110b.     [Repealed.] 

These  sections,  which  were  §§  401,  402,  of  the  Revenue  Act  of  1916,  were  re- 
pealed by  §  1400  of  the  Revenue  Act  of  1918.    See  post,  |  6371%  a. 

§§  6110c-6110e.  (Act  Oct.  3,  1917,  c.  63,  §§  309-3110     [Repealed.] 

These  provisions  of  the  Revenue  Act  of  1917  were  repealed  by  §  1400  of  the 
Revenue  Act  of  1918,  which  act  contained  provisions  similar  to  those  of  the 
sections  repealed.     See  §§  GllOg,  61141,  6371%a,  post 

The  text  of  the  repealed  sections  is  as  follows: 

"Sec.  309.  Upon  all  still  wines,  including  vermuth,  and  upon  all  champagne 
and  other  sparkling  wines,  liqueurs,  cordials,  artificial  or  imitation  wines  or 
compounds  sold  as  wine,  produced  in  or  imported  into  the  United  States,  and 
hereafter  removed  from  the  custom-house,  place  of  manufacture,  or  from 
bonded  premises  for  sale  or  consumption,  there  shall  be  levied  and  collected, 
in  addition  to  the  tax  now  imposed  by  law  upon  such  articles,  a  tax  equal 
to  such  tax,  to  be  levied,  collected,  and  paid  under  the  provisions  of  existing 
law. 

"Sec.  310.  Upon  all  articles  specified  in  section  three  hundred  and  nine 
upon  which  the  tax  now  imposed  by  law  has  been  paid  and  which  are  on  the 
day  this  Act  is  passed  held  in  excess  of  twenty-five  gallons  in  the  aggregate 
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of  such  articles  and  intended  for  sale,  there  shall  be  levied,  ooUected,  and  paid 
a  tax  equal  to  the  tax  imposed  by  such  section. 

"Sec.  311.  Upon  all  grape  brandy  or  whie  spirits  withdrawn  by  a  pro- 
ducer of  wines  from  any  fruit  distillery  or  special  bonded  warehouse  under 
subdivision  (c)  of  section  four  hundred  and  two  of  the  Act  entitled  *An  Act 
to  increase  the  revenue,  and  for  other  purposes,'  approved  September  eighth, 
nineteen  hundred  and  sixteen,  there  shall  be  levied,  assessed,  collected,  and 
paid  in  addition  to  the  ta^  therein  imposed,  a  tax  equal  to  double  such  tax, 
to  be  assessed,  collected,  and  paid  under  the  provisions  of  existing  law." 

§  6110f.  (Act  Feb.  24,  1919,  c.  18,  §  610.)  Natuial  wine  and 
wine  defined ;  sweetening  wine. 
Natural  wine  within  the  meaning  of  this  Act  shall  be  deemed  to 
be  the  product  made  from  the  normal  alcoholic  fermentation  of  the 
juice  of  sound,  ripe  grapes,  without  addition  or  abstraction,  except 
such  as  may  occur  in  the  usual  cellar  treatment  of  clarifying  and 
aging:  Provided,  however.  That  the  product  made  from  the  juice 
of  sound,  ripe  grapes  by  complete  fermentation  of  the  must  under 
proper  cellar  treatment  and  corrected  by  the  addition  (under  the 
supervision  of  a  ganger  or  storekeeper-gauger  in  the  capacity  of 
gauger)  of  a  solution  of  water  and  pure  cane,  beet,  or  dextrose 
sugar  (containing,  respectively,  not  less  than  95  per  centum  of 
actual  sugar,  calculated  on  a  dry  basis)  to  the  must  or  to  the  wine, 
to  correct  natural  deficiencies,  when  such  addition  shall  not  increase 
the  volume  of  the  resultant  product  more  than  35  per  centum,  and 
the  resultant  product  does  not  contain  less  than  five  parts  per  thou- 
sand of  acid  before  fermentation  and  not  more  than  13  per  centum 
of  alcohol  after  complete  fermentation,  shall  be  deemed  to  be  wine 
within  the  meaning  of  this  Act,  and  may  be  labeled,  transported, 
and  sold  as  "wine,"  qualified  by  the  name  of  the  locality  where 
produced,  and  may  b^  further  qualified  by  the  name  of  its  own  par- 
ticular type  or  variety:  And  provided  further.  That  wine  as  de- 
fined in  this  section  may  be  sweetened  with  cane  sugar  or  beet 
sugar  or  pure  condensed  grape  must  and  fortified  under  the  provi- 
sions of  this  Act,  and  wines  so  sweetened  or  fortified  shall  be  con- 
sidered sweet  wine  within  the  meaning  of  this  Act.    (40  Stat.  1109.) 

This  section  is  §  610  of  the  Revenue  Act  of  1018  (Title  VI— Tax  on  Bev- 
erages), cited  above. 

For  corresponding  provisions  in  §  401  of  the  Revenue  Act  of  1916,  see  U. 
S.  Comp.  St.  1916,  §  6110a . 

§  6110g.  (Act  Feb.  24,  1919,  c.  18,  §  611.)  Tax  on  still  wines  and 
compoimds  sold  as  still  wines. 

Upon  all  still  wines,  including  vermuth,  and  all  artificial  or  imita- 
tion wines  or  compounds  sold  as  still  wine,  which  are  hereafter 
produced  in  or  imported  into  the  United  States,  or  which  on  the 
day  after  the  passage  of  this  Act  are  on  any  winery  premises  or 
other  bonded  premises  or  in  transit  thereto  or  at  any  customhouse, 
there  shall  be  levied,  collected,  and  paid,  in  lieu  of  the  internal- 
revenue  taxes  now  imposed  thereon  by  law,  taxes  at  rates  as  fol- 
lows, when  sold,  or  removed  for  consumption  or  sale : 

On  wines  containing  not  more  than  14  per  centum  of  absolute 
alcohol,  16  cents  per  wine  gallon,  the  per  centum  of  alcohol  taxable 
under  this  section  to  be  reckoned  by  volume  and  not  by  weight; 

On  wines  containing  more  than  14  per  centum  and  not  exceeding 
21  per  centum  of  absolute  alcohol,  40  cents  per  wine  gallon; 

On  wines  containing  more  than  21  per  centum  and  not  exceeding 
24  per  centum  of  absolute  alcohol,  $1  per  wine  gallon ; 

All  such  wines  containing  more  than  24  per  centum  of  absolute 
alcohol  by  volume  shall  be  classed  as  distilled  spirits  and  shall  pay 
tax  accordingly.     (40  Stat.  1110.) 

This  section  is  §  611  of  the  Revenue  Act  of  1918  (Title  VI— Tax  on  Bev- 
erages), cited  above. 

The  tazeB  imposed  by  this  section  are  in  lieu  of  those  imposed  by  §  402[a] 
of  the  Revenue  Act  of  1916,  U.  S.  Comp.  St.  1916,  {  6110b[a],  and  S  309  of 
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the  Revenne  Act  of  1917  (see  note  to  {  6110c,  ante) ;    U.  S.  Gomp.  St  Temp. 
Supp.  1917.  i  6110c;  U.  S.  Comp.  St.  1918,  §  6110b[a].  6110c. 

§  6H0h,  (Act  Feb.  24,  1919,  c.  18,  §  612.)  Withdrawal  for  forti- 
fication of  grape  brandy  or  wine  spirits  from  fruit  distillery 
or  special  bonded  warehouse.  ' 

Under  such  regulations  and  official  supervision  and  upon  the  giv- 
ing of  such  notices,  entries,  bonds,  and  other  security  as  the  Com- 
missioner, with  the  approval  of  the  Secretary,  may  prescribe,  any 
producer  of  wines  defined  under  the  provisions  of  this  title,  may 
withdraw  from  any  fruit  distillery  or  special  bonded  warehouse 
grape  brandy,  or  wine  spirits,  for  the  fortification  of  such  wines  on 
the  premises  where  actually  made:  Provided,  That  there  shall  be 
levied  and  assessed  against  the  producer  of  *  such  wine's  a  tax  (in 
Heu  of  the  internal-revenue  tax  now  imposed  thereon  by  law)  of 
60  cents  per  proof  gallon  of  grape  brandy  or  wine  spirits  whenever 
withdrawn  and  hereafter  so  used  by  him  in  the  fortification  of  such 
wines  during  the  preceding  month,  which  assessment  shall  be  paid 
by  him  within  ten  months  from  the  date  of  notice  thereof :  Provided 
further.  That  nothing  contained  in  this  section  shall  be  construed 
as  exempting  any  wines,  cordials,  liqueurs,  or  similar  compounds 
from  the  payment  of  any  tax  provided  for  in  this  title.  (40  Stat 
1110.) 

This  section  is  i  612  of  the  Revenne  Act  of  1918  (Title  VI— Tax  on  Bev- 
erages), cited  above. 

For  corresponding  provision  in  {  402[c]  of  the  Revenue  Act  of  1916,  see  U. 
S,  Comp.  St  1916,  S  6110b[c]. 

§  6111.  (Act  Oct  1,  1890,  c.  1244,  §  42,  as  amended.  Act  Oct  22, 
1914,  c.  331,  §  2,  Act  Sept  8,  1916,  c.  463,  §  402(c),  and  Act 
Feb.  24,   1919,  c.   18,  §  617.)     Fortifying  pure  sweet  wines 
with  wine  spirits. 
Any  producer  of  pure  sweet  wines  may  use  in  the  preparation 
of  such  sweet  wines,  under  such  regulations  and  after  the  filing  of 
such  notices  and  bonds,  together  with  the  keeping,  of  such  records 
and  the  rendition  of  such  reports  as  to  materials  and  products  as 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  prescribe,  wine  spirits  produced  by 
any  duly  authorized  distiller,  and  the  Commissioner  of  Internal 
Revenue,  in  determining  the  liability  of  any  distiller  of  wine  spirits 
to  assessment  under  section  3309  of  the  Revised  Statutes,  is  author- 
ized to  allow  such  distiller  credit  in  his  computations  for  the  wine 
spirits  withdrawn  to  be  used  in  fortifying  sweet  wines  under  this 
Act    (26  Stat  621.    38  Stat  747.    39  Stat  784.    40  Stat  1111.) 

This  section  was  again  amended  by  {  617  of  the  Revenue  Act  of  1918,  cited 
above,  to  read  as  set  forth  above. 

This  amendment  made  no  change  in  this  section  as  it  was  last  amended 
by  Act  Sept.  8, 1916,  c.  463,  8  402(c).  Said  8  402  was  repealed  by  %  1400  of  the 
Revenne  Act  of  1918.    See  post,  §  6371%  a. 

§  6111a.  (Act  Oct  3,  1917,  c.  63,  §  312.)     [Repealed.] 

This  section  of  the  Revenue  Act  of  1917  contained  provisions  similar  to 
those  of  Act  F^b.  24,  1919,  c.  18,  {  615,  post,  §  6111aa.  It  was  repealed  by  f 
1400  of  the  Revenue  Act  of  1918.     See  post,  §  6371%  a. 

§  6111aa.  (Act  Feb.  24,  1919,  c.  18,  §  615.)  Same;  floor  tax  on 
grape  brandy  or  wine  spirits  for  fortification  of  sweet  wines. 
Upon  all  sweet  wines  held  for  sale  by  the  producer  thereof  upon 
the  day  after  the  passage  of  this  Act  there  shall  be  levied,  assessed, 
collected,  and  paid  a  floor  tax  equivalent  to  30  cents  per  proof  gal- 
lon upon  the  grape  brandy  or  wine  spirits  used  in  the  fortification 
of  such  wine.    (40  Stat.  1111.) 

This  section  is  i  615  of  the  Revenne  Act  of  1918  (Title  VI— Tax  on  Bev- 
erages), cited  above. 

The  tax  imposed  by  this  section  is  in  lien  of  the  similar  taxes  imposed  hv 
f  312  of  the  Revenue  Act  of  1917.    See  note  to  |  6111a,  ante. 

(1211) 


§  6112  INTERNAL  REVENUB  (Tit  35 

§  6112.  (Act  Oct.  1,  1890,  c.  1244,  §  43,  as  amended  Act  Aug.  27, 
1894,  c.  349,  §  68,  Act  June  7,  1906,  c.  3046,  §  1,  Act  Oct.  22, 
1914,  c.  331,  §  2,  Act  Sept.  8,  1916,  c.  463,  §  402(c),  and- Act 
Feb.  24,  1919,  c.  18,  §  617.)     Same;    wine  spirits  and  sweet 
wine  defined. 
The  wine  spirits  mentioned  in  section  42  is  the  product  resulting 
from  the  distillation  of  fermented  grape  juice,  to  which  water  may- 
have  been  added  prior  to,  during,  or  after  fermentation,  for  the  sole 
purpose  of  facilitating  the  fermentation  and  economical  distillation 
thereof,  and  shall  be  held  to  include  the  product  from  grapes  or 
their  residues  commonly  known  as  grape  brandy,  and  shall  include 
commercial  grape  brandy  which  may  have  been  colored  with  burnt 
sugar  or  caramel ;  and  the  pure  sweet  wine  which  may  be  fortified 
with  wine  spirits  under  the  provisions  of  this  Act  is  fermented  or 
partially  fermented  grape  juice  only,  with  the  usual  cellar  treat- 
ment, and  shall  contain  no  other  substance  whatever  introduced  be- 
fore, at  the  time  of,  or  after  fermentation,  except  as  herein  express- 
ly provided:    Provided,  That  the  addition  of  pure  boiled  or  con- 
densed grape  must  or  pure  crystallized  cane  or  beet  sugar,  or  pure 
dextrose  sugar  containing,  respectively,  not  less  than  95  per  centum 
of  actual  sugar,  calculated  on  a  dry  basis,  or  water,  or  any  or  all 
of  them,  to  the  pure  grape  juice  before  fermentation,  or  to  the  fer- 
mented product  of  such  grape  juice,  or  to  both,  prior  to  the  fortifi- 
cation herein  provided  for,  either  for  the  purpose  of  perfecting 
sweet  wines  according  to  commercial  standards  or  for  mechanical 
purposes,  shall  not  be  excluded  by  the  definition  of  pure  sweet  wine 
aforesaid :   Provided,  however.  That  the  cane  or  beet  sugar,  or  pure 
dextrose  sugar  added  for  sweetening  purposes  shall  not  be  in  ex- 
cess of  11  per  centum  of  the  weight  of  the  wine  to  be  fortified: 
And  provided  further.  That  the  addition  of  water  herein  authorized 
shall  be  under  such  regulations  as  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may 
from  time  to  time  prescribe :  Provided,  however.  That  records  kept 
in  accordance  with  such  regulations  as  to  the  percentage  of  sacchar- 
ine, acid,  alcoholic,  and  added  water  content  of  the  wine  offered  for 
fortification  shall  be  open  to  inspection  by  any  official  of  the  Depart- 
ment of  Agriculture  thereto  duly  authorized  by  the  Secretary  of 
Agriculture;   but  in  no  case  shall  such  wines  to  which  water  has 
been  added  be  eligible  for  fortification  under  the  provisions  of  this 
Act,  where  the  same,  after  fermentation  and  before  fortification, 
have  an  alcoholic  strength  of  less  than  5  per  centum  of  their  volume. 
(26  Stat.  621.    28  Stat.  568.    34  Stat.  215.    38  Stat.  747.    39  Stat. 
785.    40  Stat.  1111.) 

This  section  was  again  amended  by  §  617  of  the  Revenue  Acts  of  1918, 
cited  above,  to  read  as  set  forth  above. 

This  amendment  made  no  chatige  in  this  section  as  it  was  last  amended 
by  Act  Sept.  8,  1916,  c.  463,  §  402(c).  Said  §  402(c)  was  repealed  by  §  1400 
of  the  Revenue  Act  of  3918.     See  post,  §  6371%a. 

§  6114.  (Act  Oct.  1,  1890,  c.  1244,  §  45,  as  amended  Act  Oct  22, 
1914,  c.  331,  §  2,  Act  Sept.  8,  1916,  c.  463,  §  402(c),  and  Act  Feb. 
24,  1919,  c.  18,  §  617.)     Same;  withdrawal  of  wine  spirits. 

Under  such  regulations  and  official  supervision,  and  upon  the 
execution  of  such  entries  and  the  giving  of  such  bonds,  bills  of  lad- 
ing, and  other  security  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  shall  prescribe, 
any  producer  of  pure  sweet  wines  as  defined  by  this  Act  may  with- 
draw wine  spirits  from  any  special  bonded  warehouse  in  original 
packages  or  from  any  registered  distillery  in  any  quantity  not  less 
than  eighty  wine  gallons,  and  may  use  so  much  of  the  same  as  may 
be  required  by  him  under  such  regulations,  and  after  the  filing  of 
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such  notices  and  bonds  and  the  keeping  of  such  records  and  the 
rendition  of  such  reports  as  to  materials  and  products  and  the  dis- 
position of  the  same  as  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  shall  prescribe,  in 
fortifying  the  pure  sweet  wines  made  by  him,  and  for  no  other  pur- 
pose, in  accordance  with  the  foregoing  limitations  and  provisions; 
and  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  is  authorized  whenever  he  shall  deem 
it  to  be  necessary  for  the  prevention  of  violations  of  this  law  to  pre- 
scribe that  wine  spirits  withdrawn  under  this  section  shall  not  be 
used  to  fortify  wines  except  at  a  certain  distance  prescribed  by  him 
from  any  distillery,  rectifying  house,  winery,  or  other  establishment 
used  for  producing  or  storing  distilled  spirits,  or  for  making  or 
storing  wines  other  than  wines  which  are  so  fortified,  and  that  in 
the  building  in  which  such  fortification  of  wines  is  practiced  no 
wines  or  spirits  other  than  those  permitted  by  this  regulation  shall 
be  stored  in  any  room  or  part  of  the  building  in  which  fortification 
of  wines  is  practiced.  The  use  of  wine  spirits  for  the  fortification 
of  sweet  wines  under  this  Act  shall  be  under  the  immediate  super- 
vision of  an  officer  of  internal  revenue,  who  shall  make  returns  de- 
scribing the  kinds  and  quantities  of  wine  so  fortified,  and  shall  affix 
such  stamps  and  seals  to  the  packages  containing  such  wines  as 
may  be  prescribed  by  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury;  and  the  Cornmis- 
sioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  shall  provide  by  regulations  the  time  within  which 
wines  so  fortified  with  the  wine  spirits  so  withdrawn  may  be  sub- 
ject to  inspection,  and  for  final  accounting  for  the  use  of  such  wine 
spirits  and  for  rewarehousing  or  for  payment  of  the  tax  on  any 
portion  of  such  wine  spirits  which  remain  not  used  in  fortifying 
pure  sweet  wines.  (26  Stat.  622.  38  Stat.  747.  39  Stat.  785.  40 
Stat.  1112.) 

This  section  was  again  amended  by  §  617  of  the  Revenue  Act  of  1918,  cited 
above,  to  read  as  set  forth  above. 

This  amendment  made  no  change  in  this  section  as  it  was  last  amended  by 
Act  Sept.  8,  1916.  c.  463,  {  402(c).  Said  |  402(c)  was  repealed  by  §  1400 
of  the  Revenue  Act  of  1918.    See  post,  §  6371%  a. 

§§  6114a-6114e.     [Repealed.] 

These  sections,  which  were  a  part  of  §  402  of  the  Revenue  Act  of  1916, 
were  repealed  by  8  1400  of  the  Revenue  Act  of  1918.    See  post,  §  6371%  a. 

§  6114ff.  (Act  Feb.  24,  1919,  c.  18,  §  618(a).)  Removal  of  domes- 
tic wines  to  bonded  premises;  tax  on  product  of  wines  used 
as  material. 

(a)  Under  such  regulations  and  upon  the  execution  of  such  notices, 
entries,  bonds,  and  other  security  as  the  Commissioner,  with  the 
approval  of  th*i  Secretary,  may  prescribe,  domestic  wines  subject 
to  the  tax' imposed  by  section  611  may  be  removed  from  the  winery 
where  produced,  free  of  tax,  for  storage  on  other  bonded  premises 
or  from  such  premises  to  other  bonded  premises  (but  not  more 
than  one  such  additional  removal  shall  be  allowed),  or  for  expor 
tation  from  the  United  States  or  for  use  as  distilling  material  at  any 
regularly  registered  distillery:  Provided,  however,  That  the  dis- 
tiller using  any  such  wine  as  material  shall,  subject  to  the  provi- 
sions of  section  3309  of  the  Revised  Statutes,  as  amended,  be  held 
to  pay  the  tax  on  the  product  of  such  wines  as  will  include  both 
the  alcoholic  strength  therein  produced  by  fermentation  and  that 
obtained  from  the  brandy  or  wine  spirits  added  to  such  wines  at 
the  time  of  fortification.    (40  Stat.  1113.) 

This  section  is  paragraph  (a)  of  §  618  of  the  Revenue  Act  of  1918  (Title 
VI— Tax  on  Beverages),  cited  above. 
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For  correepondiDg  provisions  in  §  402  (d)  of  the  Revenue  Act  of  1916,  see 
U.  S.  Comp.  St  1916,  f  6n4a. 

For  R.  S.  §  3309,  referred  to  In  this  section,  see  U.  S.  CJomp.  St.  1916, 
S  6089. 

§  6114g.  (Act  Feb.  24,  1919,  c.  18,  §  618(b).)  Production  of 
grape  wine  on  bonded  premises  and  transportaticwi  for  dis- 
tilling material  for  nonalcoholic  wines, 
(b)  Under  regulations  prescribed  by  the  Commissioner  with  the 
approval  of  the  Secretary,  it  shall  be  lawful  to  produce  grape  wines 
on  bonded  winery  premises  by  the  usual  method,  and  to  transport 
and  use  the  same,  and  like  wines  heretofore  produced  and  now 
stored^  on  bonded  winery  premises,  as  distilling  material  for  the 
production  of  nonbeverage  spirits  in  the  production  of  nonalcoholic 
wines,  containing  less  than  i^  of  1  per  centum  of  alcohol  by 
volume,  in  any  fruit  brandy  or  industrial  distillery :  Provided,  That 
all  alcoholic  spirits  so  obtained  at  any  industrial  distillery  shall  be 
denatured,  and  all  spirits  so  obtained  at  any  fruit  distillery  shall 
be  removed  and  used  only  for  nonbeverage  purposes  or  for  de- 
naturation.     (40  Stat.  1113.) 

This  section  is  paragraph  (b)  of  {  618  of  the  Revenue  Act  of  1918  (Title 
VI—Tax  on  Beverages),  cited  above. 

§  6114h.  (Act  Feb.  24,  1919,  c.  18,  §  613.)  Tax  on  domestic  and 
imported  sparkling  wines. 

Upon  the  following  articles  which  are  hereafter  produced  in  or 
imported  into  the  United  States,  or  which  on  the  day  after  the  pas- 
sage of  this  act  are  on  any  winery  premises  or  other  bonded  prem- 
ises or  in  transit  thereto  or  at  any  customhouse,  there  shall  be 
levied,  collected,  and  paid  taxes  at  rates  as  follows,  when  sold,  or 
removed  for  consumption  or  sale: 

On  each  bottle  or  other  container  of  champagne  or  sparkling 
wine,  12  cents  on  each  one-half  pint  or  fraction  thereof; 

On  each  bottle  or  other  container  of  artificially  carbonated  wine, 
6  cents  on  each  one-half  pint  or  fraction  thereof; 

On  each  bottle  or  other  container  of  liqueurs,  cordials,  or  similar 
compounds,  by  whatever  name  sold  or  offered  for  sale,  containing 
sweet  wine  fortified  with  grape  brandy,  6  cents  on  each  one-half  pint 
or  fraction  thereof. 

The  tax  imposed  by  this  section  shall,  in  the  case  of  any  article 
upon  which  a  corresponding  internal-revenue  tax  is  now  imposed 
by  law,  be  in  lieu  of  such  tax.     (40  Stat.  1110.) 

This  section  is  §  613  of  the  Revenue  Act  of  1918  (Title  VI— Tax  on  Bev- 
erages), cited  above. 

For  tax  on  wines  enumerated  in  this  section  imposed  by  f  402(e)  of  the 
Revenue  Act  of  1916,  see  U.  S.  Comp.  St.  1916,  f  6114b. 

§  61141.  (Act  Feb.  24,  1919,  c.  18,  §  614.)  Floor  tax  on  still  and 
sparkling  wines. 
Upon  all  articles  specified  in  section  611  or  613  upon  which  the 
internal-revenue  tax  now  imposed  by  law  has  been  paid  and  which 
are  on  the  day  after  the  passage  of  this  Act  held  by  any'  person 
and  intended  for  sale,  there  shall  be  levied,  collected,  and  paid  a 
floor  tax  equal  to  the  difference  between  the  tax  imposed  by  this 
Act  and  the  tax  so  paid.     (40  Stat,  1111.) 

This  section  is  §  614  of  the  Revenue  Act  of  1918  (Title  VI— Tax  on  Bev- 
erages), cited  above. 

Sections  611  and  613  of  the  Revenne  Act  of  1918,  referred  to  in  this  section, 
are  set  forth  ante,  §§  6110g,  6114h. 

Corresponding  provisions  were  contained  in  |  310  of  the  Revenue  Act  of 
1917.     See  note  to  {  6110d,  ante, 
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§  6114].  (Act  Feb.  24,  1919,  c  18,  §  616.)  Payment  of  tax  by  af- 
fixing stamp;  notice,  bond  and  inventories;  wines  held  by  re- 
tailers or  produced  for  family  use. 
The  taxes  'imposed  by  section  611  or  613  shall  be  paid  by  stamp 
on  removal  of  the  wines  from  the  customhouse,  winery,  or  other 
bonded  place  of  storage  for  consumption  or  sale,  and  every  person 
hereafter  producing,  or  having  in  his  possession  or  under  his  con- 
trol when  this  title  takes  effect,  any  wines  subject  to  the  tax  im- 
posed in  section  611  or  613,  shall  file  such  notice,  describing  the 
premises  on  which  such  wines  are  produced  or  stored;  shall  exe- 
cute a  bond  in  such  form ;  shall  make  such  inventories  under  oath ; 
and  shall,  prior  to  sale  or  removal  for  consumption,  affix  to  each 
cask  or  vessel  containing  such  wine  such  marks,  labels,  or  stamps 
as  the  Commissioner,  with  the  approval  of  the  Secretary,  may  from 
time  to  time  prescribe;  and  the  premises  described  in  such  notice 
shall,  for  the  purpose  of  this  Act,  be  regarded  as  bonded  'premises. 
But  the  provisions  of  this  section,  except  as  to  payment  of  tax  and 
the  affixing  of  the  required  stamps  or  labels,  shall  not  apply  to 
wines  held  by  retail  dealers,  as  defined  in  section  3244  of  the  Re- 
vised Statutes,  nor,  subject  to  regulations  prescribed  by  the  Com- 
missioner, with  the  approval  of  the  Secretary,  shall  the  tax  imposed 
by  section  611  apply  to  wines  produced  for  the  family  use  of  the 
duly  registered  producer  thereof  and  not  sold  or  otherwise  removed 
from  the  place  of  manufacture  and  not  exceeding  in  any  case  two 
hundred  gallons  per  year.     (40  Stat.  1111.) 

This  section  is  8  616  of  the  Bevenne  Act  of  1918  (Title  VI— Tax  on  Bev- 
erages), cited  above. 

Sections  611  and  613  of  the  Revenue  Act  of  1918,  referred  to  in  this  sec- 
tion, are  set  forth  ante,  88  6110g,  6114h. 

For  R.  S.  8  3244,  also  referred  to  in  this  section,  see  U.  S.  Oomp.  St  1916, 
8  5971(4). 

For  corresponding  provisions  in  88  402[b],  402(e)  of  the  Revenue  Act  of 
1916,  see  U.  S.  Comp.  St.  1916,  88  6110b[b],  6114b. 

§  6114k.  (Act  Feb.  24,  1919,  c.  18,  §  619.)     Collection  of  tax  on 
imported  still  wines,  sparkling  wines,  and  imported  liqueurs 
by  assessment. 
The  collection  of  the  tax  on  imported  still  wines,  including  ver- 
muth, and  sparkling  wines,  including  champagne,  and  on  imported 
liqueurs,  cordials,  and  similar  compounds,  may  be  made  within 
the  discretion  of  the  Commissioner,  with  the  approval  of  the  Sec- 
retary, by  assessment  instead  of  by  stamps.    (40  Stat.  1113.) 

This  section  is  8  619  of  the  Revenue  Act  of  1918  (Title  VI—Tax  on  Bev- 
erages), cited  above. 

For  corresponding  provision  in  8  402(e)  of  the  Revenue  Act  of  1916,  see 
TJ.  S.  Comp.  St.  1916,  8  6114b. 

§  6114/.  (Act  Feb.  24,  1919,  c.  18,  §  6200  Violations  of  §§  610- 
621  of  Revenue  Act  of  1918;  mixing  or  blending;  use  of  tax- 
paid  grains  for  fortification. 
Whoever  evades  or  attempts  to  evade  any  tax  imposed  by  sections 
611  to  615,  both  inclusive,  or  any  requirement  of  sections  610  to  621, 
both  inclusive,  or  regulation  issued  pursuant  thereto,  or  whoever, 
otherwise  than  as  provided  in  such  sections,  recovers  or  attempts  to 
recover  any  spirits  from  domestic  or  imported  wine,  or  whoever  rec- 
tifies, mixes,  or  compounds  with  distilled  spirits  any  domestic  wines, 
other  than  in  the  manufacture  of  liqueurs,  cordials,  or  similar  com- 
pounds, shall,  on  conviction,  be  punished  for  each  such  offense  by  a 
fine  of  not  exceeding  $5,000,  or  imprisonment  for  not  more  than  five 
years,  or  both,  pnd  in  addition  thereto  by  a  penalty  of  double  the 
tax  evaded,  or  attempted  to  be  evaded,  to  be  assessed  and  collected 
in  the  same  manner  as  taxes  are  assessed  and  collected,  and  all 

(1215) 


§   6114^  INTERNAL  REVENUE  (Tit.  35 

wines,  spirits,  liqueurs,  cordials,  or  similar  compounds  zs  to  which 
such  violation  occurs  shall  be  forfeited  to  the  United  States.  But 
the  provisions  of  this  section  and  the  provisions  of  section  3244  of 
the  Revised  Statutes,  as  amended,  relating  to  rectification,  or  other 
internal-revenue  laws  of  the  United  States,  shall  not  be  held  to 
apply  to  or  prohibit  the  mixing  or  blending  of  wines  subject  to 
tax  under  the  provisions  of  sections  611  to  615,  both  inclusive,  with 
each  other  or  with  other  wines  for  the  sole  purpose  of  perfecting 
such  wines  according  to  commercial  standards:  Provided,  That 
nothing  herein  contained  shall  be  construed  as  prohibiting  the  use 
of  tax-paid  grain  or  other  ethyl  alcohol  in  the  fortification  of  sweet 
wines  as  defined  in  section  610  of  this  Act  and  section  43  of  the 
Act  entitled  "An  Act  to  reduce  the  revenue  and  equalize  duties  on 
imports,  and  for  other  purposes,"  approved  October  1,  1890,. as 
amended  by  this  Act.    (40  Stat.  1113.) 

This  section  is  §  620  of  the  Revenue  Act  of  1918  (Title  VI—Tax  on  Bev- 
erages), cited  above. 

Section  610  of  the  Revenue  Act  of  191^,  is  set  forth  ante,  §  6110f ;  {  611 
is  set  forth  ante,  §  6110g;  g  612  is  set  forth  ante,  §  6110h;  §  613  is  set 
forth  ante,  §  6114h;  f  614  is  set  forth  ante,  §  6114i:  8  615  is  set  forth  ante. 
8  6111aa;  §  616  is  set  forth  ante,  §  6114j;  §  617  is  set  forth  ante,  |{ 
6111,  6112,  6114;  §  618  is  set  forth  ante,  §§  6114ff,  6114g;  |  619  is  set  forth 
ante,  §  6114k;    and  §  621  is  set  forth  post,  §  6114m. 

For  R.  S.  §  3244,  also  referred  to  in  this  section,  see  U.  S.  Gomp.  St.  1916. 
i  5971(3). 

Act  Oct.  1,  1800,  c.  1244,  §  43,  as  amended  by  §  617  of  the  Revenue  Act 
of  1918,  also  referred  to  in  this  section,  is  set  forth  ante,  §  6112. 

For  corresponding  provisions  in  §  402(f)  of  the  Revenue  Act  of  1916,  see 
U.  S.  Comp.  St.  1916,  §  6114c. 

§  6114m.  (Act  Feb.  24,  1919,  c.  18,  §  621.)     Spirit  meters,  locks, 
seals;   gatigers  or  storekeeper-gaugers. 

The  Commissioner,  by  regulations  to  be  approved  by  the  Secre- 
tary, may  require  the  use  at  each  fruit  distillery  of  such  spirit 
meters,  and  such  locks  and  seals  to  be  aflSxed  to  fermenters,  tanks, 
or  other  vessels  and  to  such  pipe  connections  as  may  in  his  judg- 
ment be  necessary  or  expedient,  and  is  hereby  authorized  to  as- 
sign to  any  such  distillery  and  to  each  winery  where  wines  are 
to  be  fortified  such  number  of  gaugers  or  storekeeper-gaugers  in 
the  capacity  of  gangers  as  may  be  necessary  for  the  proper  super- 
vision of  the  manufacture  of  brandy  or  the  making  or  fortifying 
of  wines  subject  to  tax  imposed  by  this  section;  and  the  com- 
pensation of  such  officers  shall  not  exceed  $5  per  diem  while  so 
assigned,  together  with  their  actual  and  necessary  traveling  ex- 
penses, and  also  a  reasonable  allowance  for  their  board  bills,  to 
be  fixed  by  the  Commissioner,  with  the  approval  of  the  Secretary, 
but  not -to  exceed  $2.50  per  diem  for  such  board  bills.  (40  Stat. 
1114.) 

This  section  is  J  621  of  the  Revenue  Act  of  1918  (Title  VI—Tax  on  Bever- 
ages), cited  above. 

For  corresponding  provisions  in  {  402(g)  of  the  Revenue  Act  of  1916,  see 
U.  S.  Gomp.  St.  1916,  §  6114d. 

§  6114n.  (Act  Feb.  24,  1919,  c.  18,  §  622.)  Allowance  for  un- 
avoidable loss  of  wines  diu-ing  cellar  treatment. 
The  Commissioner,  with  the  approval  of  the  Secretary,  is  hereby 
authorized  to  make  such  allowances  for  unavoidable  loss  of  wines 
while  on  storage  or  during  cellar  treatment  as  in  his  judgment  may 
be  just  and  proper.     (40  Stat.  1114.) 

This  section  is  §  022  of  the  Revenue  Act  of  1918  (Title  VI—Tax  on  Bever- 
ages), cited  above. 

For  correspondinK  provision  in  §  402(h)  of  the  Revenue  Act  of  1916.  »ee 
tJ.  S.  Comp.  St  1916,  i  6114e. 
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§  6127a.     [Repealed.] 

This  section,  which  was  S  403  of  the  Reyenue  Act  of  1916,  was  repealed 
^  by  §  1400  of  the  Revcaue  Act  of  1918.    See  post,  i  6371%a. 

§  6127aa.  (Act  Feb.  24,  1919,  c.  18,  §  624.)  Transfer  in  tanks  or 
tank  cars  for  export. 
Under  such  regulations  as  the  Commissioner,  with  the  approval 
of  the  Secretary,  may  prescribe,  alcohol  or  other  distilled  spirits 
of  a  proof  strength  of  not  less  than  one  hundred  and  eighty  de- 
grees intended  for  export  free  of  tax  may  be  drawn  from  receiv- 
ing cisterns  at  any  distillery,  or  from  storage  tanks  in  any  distillery 
warehouse,  for  transfer  to  tanks  or  tank  cars  for  export  from 
the  United  States,  and  all  provisions  of  existing  law  relating  to 
the  exportation  of  distilled  spirits  not  inconsistent  herewith  shall 
apply  to  spirits  removed  foi*  export  under  the  provisions  of  this 
Act.    (40  Stat.  1114.) 

This  section  is  {  624  of  the  Revenue  Act  of  1918  (Title  VI— Tax  on  Bever- 
ages), cited  above. 

For  corresponding  provision  in  §  403  of  the  Revenue  Act  of  1916,  see  U.  S. 
Comp.  St.  1916,  f  6127a. 

§  6137a.  (Act  Feb.  24,  1919,  c.  18,  §  603.)  Removal  of  ethyl  al- 
cohol to  central  denaturing  bonded  warehouse  for  denaturing; 
removal  free  of  tax  for  use  of  United  States  or  nations  at  war 
with  Germany;  leakage. 
Under  such  regulations  as  the  Commissioner,  with  the  approval 
of  the  Secretary,  may  prescribe,  ethyl  alcohol  of  not  less  than  180 
degrees  proof,  produced  at  any  central  distilling  and  denaturing 
plant  established  under  the  provisions  of  subsection  2,  paragraph 
N,  of  section  IV  of  the  Act  entitled  "An  Act  to  reduce  tariff  duties 
and  to  provide  revenue  for  the  Government,  and  for  other  purposes,'^ 
approved  October  3,  1913,  may  be  removed  from  such  plant  to  any 
central  denaturing  bonded  warehouse  for  denaturation,  or  may,  be- 
fore or  after  denaturation,  be  removed  from  such  plant  or  from 
such  denaturing  bonded  warehouse,  free  of  tax,  for  use  of  the  Unit- 
ed States  or  for  shipmeijt  to  any  nation  while  engagied  against  the 
German  Government  in#the  present  war,  and  the  removal  herein 
authorized  may  be  made  in  such  tank  vessels,  tank  cars,  drums, 
casks,  or  other  containers  as  may  be  approved  by  the  Commis- 
sioner. It  shall  be  lawful,  under  regulations  prescribed  by  the 
Commissioner,  with  the  approval  of  the  Secretary,  for  an  allowance 
to  be  made  for  leakage  or  loss  by  unavoidable  accident  and  without 
fault  or  negligence  of  the  distiller,  owner,  carrier,  or  his  agents  or 
employees,  which  may  occur  during  the  transportation  of  such 
spirits  or  while  the  same  are  lawfully  stored  on  either  of  the  prem- 
ises herein  described.     (40  Stat.  1107.) 

This  section  is  §  603  bf  the  Revenue  Act  of  1918  (Title  VI— Tax  on  Berer- 
ages),  cited  above. 

For  Act  Oct  3,  1913,  c.  16,  §  IV,  N,  subsec.  2,  referred  to  in  this  section, 
see  U.  S.  Comp.  St.  1916,  §  6137. 
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CHAPTER  FIVE— FERMENTED  LIQUORS 

Sec.  Sec 

6144.  Tax  on  fermented  liquors;    can-  trial  distillery  without  pay- 

cellation  of  stamps,  ment  of  tax. 

6144a,  6144b.  [Repealed.]  6161.  Withdrawing     from     unstamped 

6144bb.  Tax;  amount;  fractional  parts  packages   for   bottling   or-  bot- 

of  barrel.  tling     on     brewery     premises; 

6151a.  [Repealed.]  withdrawal  by   pipe-line;    reg- 

6151aa.  Removal  to  contiguous  Indus-  ulations;  penalties;  forfeitures. 

§  6144.  (Act  June  13,  1898,  c.  448,  §  1,  as  amended,  Act  March  2, 
1901,  c.  806,  §  1,  and  Act  April  12,  1902,  c.  500,  §  1.)  Tax  on 
fermented  liquors;   cancellation  of  stamps. 

Cited  without  definite  appiication, 
Niles  y.  Central  Manufacturers'  MuL 
Ins.  Co.  (C.  C.  A.)  252  F.  564. 

§  6144a.  [Repealed.] 

This  section  which  was  {  400  of  the  Revenue  Act  of  1916,  was  repealed  by 
§  1400  of  the  Revenue  Act  of  1918.    See  post,  §  6371%  a. 

§  6144b.  (Act  Oct.  3,  1917,  c.  63,  §  307.)     [Repealed.] 

This  section  of  the  Revenue  Act  of  1917  was  repealed  by  section  1400  of 
the  Revenue  Act  of  1918,  post,  §  6371%  a. 
'  The  text  of  the  section  was  as  follows: 

"On  and  after  the  passage  of  this  Act  there  shall  be  levied  and  collected  on 
all  beer,  lager  beer,  ale,  porter,  and  other  similar  fermented  liquor,  containing 
one-half  per  centum  or  more  of  alcohol,  brewed  or  manufactured  and  sold,  or 
stored  in  warehouse,  or  removed  for  consumption  or  sale,  within  the 
•  United  States,  by  whatever  name  such  liquors  may  be  called,  in  addition  to 
the  tax  now  imposed  by  law,  a  tax  of  $1.50  for  every  barrel  containing  not 
more  than  thirty-one  gallons,  and  at  a  like  rate  for  any  other  quantity  or  for 
the  fractional  parts  of  a  barrel  authorized  and  defined  by  law." 

A  tax  in  lieu  of  the  tax  imposed  by  this  section  was  imposed  by  Revenue  Act 
of  1918,  §  608,  post,  §  6144bb. 

§  6144bb.  (Act  Feb.  24,  1919,  c.  18,  §  608. j  Tax;  amount;  frac- 
tional parts  of  barrel. 
There  shall  be  levied  and  collected  on  all  beer,  lager  beer,  ale, 
porter,  and  other  similar  fermented  liquor,  containing  one-half  of 
one  per  centum,  or  more,  of  alcohol,  brewed  or  manufactured  and 
hereafter  sold,  or  removed  for  consumption  or  sale,  within  the  Unit- 
ed States,  by  whatever  name  such  liquors  may  be  called,  in  lieu  of 
the  internal-revenue  taxes  now  imposed  thereon  by  law,  a  tax  of 
$6.00  for  every  barrel  containing  not  more  than  thirty-one  gallons, 
and  at  a  like  rate  for  any  other  quantity  or  for  the  fractional  parts 
of  a  barrel  authorized  and  defined  by  law,  to  be  collected  under  the 
provisions  of  existing  law.     (40  Stat.  1109.) 

This  section  is  §  608  of  the  Revenue  Act  of  1918  (Title  VI— Tax  on  Bever- 
ages), cited  above. 

The  tax  imposed  by  this  section  is  in  lien  of  those  imposed  by  R.  S.  f 
3339,  Act  June  13,  1898,  c.  448,  §  1.  as  amended,  {  400  of  the  Revenue  Act 
of  1916,  U.  S.  Comp.  St.  1916,  §§  6143,  6144,  6144a.  and  f  307  of  the 
Revenue  Act  of  1917.     See  note  to  $  6144b,  ante. 

§  6151a.  (Act  Oct.  3,  1917,  c.  63,  §  308.)     [Repealed.] 

This  section  of  the  Revenue  Act  of  1917  contained  provisions  similar  to 
those  of  Act  Feb.  24,  1919,  c.  18,  §  609,  post,  §  6151aa.  It  was  repealed  by 
§  1400  of  the  Revenue  Act  of  1918.    See  post,  $  6371%a. 

§  6151aa.  (Act  Feb.  24,  1919,  c.  18,  §  609.)  Removal  to  contigu- 
ous industrial  distillery  without  payment  of  tax. 
From  and  after  the  passage  of  this  Act  taxable  fermented  liquors 
may  be  conveyed  without  payment  of  tax  from  the  brewery  prem- 
ises where  produced  to  a  contiguous  industrial  distillery  of  either 
class  established  under  the  Act  entitled  "An  Act  to  reduce  tariff 
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duties  and  to  provide  revenue  for  the  Government,  and  for  other 
purposes,"  approved  October  3,  1913,  to  be  used  as  distilling  ma- 
terial, and  the  residue  from  such  distillation,  containing  less  than 
one-half  of  1  per  centum  of  alcohol  by  volume,  which  is  to  be  used 
in  making  beverages,  may  be  manipulated  by  cooling,  flavoring,  car- 
bonating,  settling,  and  filtering  on  the  distillery  premises  or  else- 
where. 

The  removal  of  the  taxable  fermented  liquor  from  the  brewery 
to  the  distillery  and  the  operation  of  the  distillery  and  removal  of 
the  residue  therefrom  shall  be  under  the  ^supervision  of  such  officer 
or  officers  as  the  Commissioner  shall  deem  proper,  and  the  Com- 
missioner, with  the  approval  of  the  Secretary,  is  hereby  authorized 
to  make  such  regulations  from  time  to  time  as  may  be  necessary 
to  give  force  and  effect  to  this  section  and  to  safeguard  the  revenue. 
(40  Stat.  1109.) 

This  section  is  S  609  of  the  Revenue  Act  of  1918  (Title  VI— Tax  on  Bever- 
ages), cited  above. 

There  was  a  corresponding  provision  in  §  308  of  the  Revenue  Act  of  1917. 
See  note  to  f  6151a,  ante. 

§  6161.  (R.  S.  §  3354,  as  amended  Act  June  18,  1890,  c.  431,  Act 
Sept.  8,  1916,  c.  463,  §  406,  and  Act  Feb.  24,  1919,  c.  18,  §  627.) 
Withdrawing  from  unstamped  packages  for  bottling  or  bottling 
on  brewery  premises;  withdrawal  by  pipe-line;  regulations; 
penalties ;[  forfeitures. 
Every  person  who  withdraws  any  fermented  liquor  from  any 
hogshead,  Ivirrel,  keg,  or  other  vessel  upon  which  the  proper  stamp 
has  not  been  affixed  for  the  purpose  of  bottling  the  same,  or  who 
carries  on  or  attempts  to  carry  on  the  business  of  bottling  ferment- 
ed liquor  in  any  brewery  or  other  place  in  which  fermented  liquor 
is  made,  or  upon  any  premises  having  communication  with  such 
brewery,  or  any  warehouse,  shall  be  liable  to  a  fine  of  $500,  and  the 
property  used  in  •  such  bottling  or  business  shall  be  liable  to  ior- 
feiture:  Provided,  however,  That  this  section  shall  not  be  con- 
strued to  prevent  the  withdrawal  and  transfer  of  unfermented,  par- 
tially fermented,  or  fermented  liquors  from  any  of  the  vats  in  any 
brewery  by  way  of  a  pipe  line  or  other  conduit  to  another  building 
or  place  for  the  sole  purpose  of  bottling  the  same,  such  pipe  line  or 
conduit  to  be  constructed  and  operated  in  such  manner  and  with 
such  cisterns,  vats,  tanks,  valves,  cocks,  faucets,  and  gauges,  or 
other  utensils  or  apparatus,  either  on  the  premises  of  the  brewery 
or  the  bottling  house,  and  with  such  changes  of  or  additions  thereto, 
and  such  locks,  seals,  or  other  fastenings,  and  under  such  rules  and 
regulations  as  shall  be  from  time  to  time  prescribed  by  the  Com- 
missioner of  Internal  Revenue,  subject  to  the  approval  of  the  Sec- 
retary of  the  Treasury,  and  all  locks  and  seals  prescribed  shall  be 
provided  by  the  Commissioner  of  Internal  Revenue  at  the  expense 
of  the  United  States:  Provided  further,  That  the  tax  imposed  in 
section  3339  of  the  Revised  Statutes  shall  be  paid  on  all  fermented 
liquor  removed  from  a  brewery  to  a  bottling  house  by  means  of  a 
pipe  or  conduit,  at  the  time  of  such  removal,  by  the  cancellation 
and  defacement,  by  the  collector  of  the  district  or  his  deputy,  in 
the  presence  of  the  brewer,  of  the  number  of  stamps  denoting  the 
tax  on  the  fermented  liquor  thus  removed.  The  stUmps  thus  can- 
celed and  defaced  shall  be  disposed  of  and  accounted  for  iii  the  man- 
ner directed  by  the  Commissioner  of  Internal  Revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury.  And  any  violation  of  the. 
rules  and  regulations  hereafter  prescribed  by  the  Commissioner  ot 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, in  pursuance  of  these  provisions,  shall  be  subject  to  the  penal- 
ties above  provided  by  this  section.    Every  owner,  agent,  or  super- 
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intendent  of  any  brewery  or  bottling  house  who  removes,  or  con- 
nives at  the  removal  of,  any  fermented  liquor  through  a  pipe  line 
or  conduit,  without  payment  of  the  tax  thereon,  or  who  attempts 
in  any  manner  to  defraud  the  revenue  as  above,  shall  forfeit  all  the 
liquors  made  by  and  for  him,  and  all  the  vessels,  utensils,  and  ap- 
paratus used  in  making  the  same.  (26  Stat,  161.  39  Stat.  789.  40 
Stat.  1115.) 

This  section  was  again  amended  by  {-627  of  the  Revenne  Act  of  1918, 
cited  above,  to  read  as  set  forth  above. 

This  amendment  made  n()  change  in  the  section  as  it  was  last  amended 
by  §  406  of  the  Revenue  Act  of  1016.  Said  §  406  was  repealed  by  §  1400  of 
the  Revenue  Act  of  1918.     See  post,  §  6371%  a. 

For  R.  S.  {  3339,  referred  to  in  this  section,  see  U.  S.  Comp.  St  1916,  i 
6143. 


CHAPTER  FIVE  A— SIRUPS,  EXTRACTS,  SOFT 
DRINKS,  MINERAL  WATERS,  AND  CAR^ 

BONIC  ACID  GAS  . 

This  Chapter,  inserted  here  as  additional  to  the  original  chapters  of  Title 
XXXV  of  the  Revised  Statutes,  includes  §§  628,  629,  630,  of  the  War  R<»venu€ 
Act  of  1918,  approved  Feb.  24,  1919.  The  sections  included  in  this  Chapter 
were  a  part  of  Title  VI  thereof,  entitled  "Tax  on  Beverages."  See,  also,  note 
to  -Chapter  Eleven  O,  of  this  Title,  post. 

§§  616lVga-6161V2C.  (Act  Oct.  3,  1917,  c.  63,  §§  313-315.)     [Re- 
pealed.] • 

These  sections  of  the  Revenue  Act  of  1917  were  repealed  by  §  1400  of  the 
Revenue  Act  of  1918.  See  post,  §  6371%a.  Taxes  in  lieu  of  those  imposed  by 
this  act  were  imposed  by  the  Revenue  Act  of  1918,  §§  JS28-630,  set  forth  post, 
§§  6161%d-6161%f.    The  text  of  the  repealed  provisions  is  as  follows: 

"Sec.  313.    There  shall  be  levied,  assessed,  collected,  and  paid — 

"(a)  Upon  all  prepared  sirups  or  extracts  (intended  for  use  in  the  manu- 
facture or  production  of  beveraf^es,  commonly  known  as  soft  drinks,  by  soda 
fountains,  bottling  establishments,  and  other  similar  places)  sold  by  the  man- 
ufacturer, producer,  or  importer  thereof,  if  so  sold  for  not  more  than  |1.30 
per  gallon,  a  tax  of  5  cents  per  gallon;  if  so  sold  for  more  than  $1.30  and 
not  more  than  $2  per  gallon,  a  tax  of  8  cents  per  gallon ;  if  so  sold  for  more 
than  $2  and  not  more  than  $3  per  gallon,  a  tax  of  10  cents  per  gallon;  if  so 
sold  for  more  than  $3  and  not  more  than  $4  per  gallon,  a  tax  of  15  cents  p^ 
gallon;  and  if  so  sold  for  more  than  $4  per  gallon,  a  tax  of  20  cents  per 
gallon;   and 

"(b)  Upon  all  unfermented  grape  juice,  soft  drinks,  or  artificial  mineral 
waters  (not  carbonated),  and  fermented  liquors  containing  less  than  one-half 
per  centum  of  alcohol,  sold  by  the  manufacturer,  producer,  or  importer  there- 
of, in  bottles  or  other  closed  containers,  and' upon  all  ginger  ale,  .root  beer, 
sarsaparilla,  pop,  and  other  carbonated  waters  or  beverages,  manufactured 
and  sold  by  the  manufacturer,  producer,  or  importer  of  the  carbonic  acid  gas 
used  in  carbonating  the  same,  a  tax  of  1  cent  per  gallon;   and 

"(c)  Upon  all  natural  mineral  waters  or  table  waters,  sold  by  the  producer, 
bottler,  or  importer  thereof,  in  bottles  or  other  closed  containers,  at  over  10 
cents  per  gallon,  a  tax  of  1  cent  per  gallon. 

"Sec.  314.  Each  such  manufacturer,  producer,  bottler,  or  importer  shall 
make  monthly  returns  under  oath  to  the  collector  of  internal  revenue  for  the 
district  in  which  is  located  the  principal  place  of  business,  containing  such 
information  necessary  for  the  assessment  of  the  tax,  and  at  such  times  and 
in  such  manner,  as  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  may  by  regulation  prescribe. 

"Sec.  315^  Upon  all  carbonic  acid  gas  in  drums  or  other  containers  (intend- 
ed for  ijse  in  the  manufacture  or  production  of  carbonated  water  or  other 
drinks)  sold  by  the  manufacturer,  producer,  or  importer  thereof,  there  shall 
be  levied,  assessed,  collected,  and  paid  a  tax  of  5  cents  per  pound.  Such 
tax  shall  be  paid  by  the  purchaser  to  the  vendor  thereof  and  shall  be  collected, 
returned,  and  paid  to  the  United  States  by  such  vendor  in  the  same  manner 
as  provided  in  section  five  hundred  and  three." 

§  61611/2(1.' (Act  Feb.  24,  1919,  c.  18,  §  628.)     Tax;   amount 

There  shall  be  levied,  assessed,  collected,  and  paid  in  lieu  of  the 
taxes  imposed  by  sections  313  and  315  of  the  Revenue  Act  of  1917— 
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(a)  Upon  all  be\^erages  derived  wholly  or  in  part  from  cereals  or 
substitutes  therefor,  and  containing  less  than  one-half  of  one  per 
centum  of  alcohol,  sold  by  the  manufacturer,  producer,  or  importer, 
in  bottles  or  other  closed  containers,  a  tax  equivalent  to  15  per  cen- 
tum of  the  price  for  which  so  sold ;  and  upon  all  unf ermented  grape 
juice,  ginger  ale,  root^beer,  sarsaparilla,  pop,  artificial  mineral  wa- 
ters (carbonated  or  not  carbonated),  other  carbonated  waters  or 
beverages,  and  other  soft  drinks,  sold  by  the  manufacturer,  pro- 
ducer, or  importer,  in  bottles  or  other  closed  containers,  a  tax  equiv- 
alent to  10  per  centum  of  the  price  for  which  so  sold ;  and 

(b)  Upon  all  natural  mineral  waters  or  table  waters,  sold  by  the 
producer,  bottler,  or  importer  thereof,  in  bottles  or  other  closed  con- 
tainers, at  over  10  cents  per  gallon,  a  tax  of  2  cents  per  gallon.  (4G 
Stat.  1116.) 

This  section  is  §  628  of  the  Revenue  Act  of  1918  (Title  VI— Tax  on  Bever- 
ages), cited  above. 

For  §§  313,  315  of  the  Revenue  Act  of  1917,  referred  to  in  this  section,  see 
notes  to  ;§  6161^a-6161%c,  ante. 

§  616lV2e.  (Act  Feb.  24,  1919,  c.  18,  §  629.)  Returns  of  manu- 
facturers, producers,  bottlers  or  importers;  .time  for  payment 
of»tax;   penalty. 

Each  manufacturer,  producer,  bottler,  or  importer  of  any  of  the 
articles  enumerated  in  section  628  shall  make  monthly  returns  un- 
der oath  in  duplicate  and  pay  the  taxes  imposed  in  respect  to  such 
articles  by  such  section  to  the  collector  for  the  district  in  which  is 
located  the  principal  place  of  business,  containing  such  information 
necessary  for  the  assessment  of  the  tax,  and  at  such  times  and  in 
such  manner  as  the  Commissioner,  with  the  approval  of  the  Secre- 
tary, may  by  regulation  prescribe. 

The  tax  shall,  without  assessment  by  the  Commissioner  or  notice 
from  the  collector,  be  due  and  payable  to  the  collector  at  the  time 
so  fixed  for  filing  the  return.  If  the  tax  is  not  paid  when  due,  there 
shall  be  added  as  part  of  the  tax  a  penalty  of  5  per  centum,  together 
with  interest  at  the  rate  of  1  per  centum  for  each  full  month,  from 
the  time  when  the  tax  became  due.     (40  Stat.  1116.) 

This  section  is  §  629  of  the  Revenue  Act  of  1918  (Title  VI— Tax  on  Bever- 
ages), cited  above. 

For  corresponding  provision  in  $  314  of  the  Revenue  Act  of  1917,  see  note 
under  {§  6161^a-6161%c,  ante. 

§  6161V2f.  (Act  Feb.  24,  1919,  c.  18,  §  630.)  Tax  on  soda  foun- 
tains, ice-cream  parlors. 
On  and  after  May  1,  1919,  there  shall  be  levied,  assessed,  collect- 
ed, and  paid  a  tax  of  1  cent  for  each  10  cents  or  fraction  thereof 
of  the  amount  paid  to  any  person  conducting  a  soda  fountain,  ice- 
cream parlor,  or  other  similar  place  of  business,  for  drinks  com- 
monly known  as  soft  drinks,  compounded  or  mixed  at  such  place 
of  business,  or  for  ice  cream,  ice-cream  sodas,  sundaes,  or  other 
similar  articles  of  food  or  drink,  when  any  of  the  above  are  sold 
on  or  after  such  date  for  consumption  in  or  in  proximity  to  such 
place  of  business.  Such  tax  shall  be  paid  by  the  purchaser  to  the 
vendor  at  the  time  of  the  sale  and  shall  be  collected,  returned,  and 
paid  to  the  United  States  by  such  vendor  in  the  same  manner  as 
provided  in  section  502.    (40  Stat.  1116.) 

This  section  is  §  630  of  the  Revenue  Act  of  1918  (Title  VI— Tax  on  Bever- 
ages), cited  above. 
Section  502  of  the  Revenue  Act  of  1918.  referred  to  in  this  section,  is  set 

forth  post,  §  eaoov^c. 
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CHAPTER  SIX— TOBACCO  AND  SNUFF 

Sec.  ^ec 

6168.  (a)  Dealers     in     leaf     tobacco;  (e)  Same;   offenses;   punishment 

statements ;     bonds ;     num-  (f)  Same ;   who  are. 

bers  assigned  to.  6169.  Packages  of  tobacco  and  snuff. 

(b)  Same;  inventories;   invoices;  6169a«  [Repealed.] 

records;    reports.  6174a-6174c.  [Repealed.] 

(c)  Same ;   sales  or  shipments  by.      6174d.  Tax  on  tobacco  and  snaflL 

(d)  Same;    tax  on  tobacco  sold,      6175.  [Repealed.] 

removed  or  shipped  in  vio- 
lation  of  subdivision   (c). 

§  6168.  (It  S.  §  3360,  as  amended  Act  March  1,  1879,  c.  125,  §  14, 
and  Act  Feb.  24,  1919,  c.  18,  §  704.)  (a)  Dealers  in  leaf  to- 
bacco ;v  statements;  bonds;  numbers  assigned  to. 

(a)  Every  dealer  in  leaf  tobacco  shall  file  with  the  collector  of  the 
district  in  which  his  business  is  carried  on,  a  statement  in  dupli- 
cate, subscribed  under  oath,  setting  forth  the  place,  and,  if  in  a 
city,  the  street  and  number  of  the  street,  where  his  business  is  to 
be  carried  on,  and  the  exact  location  of  each  place  where  leaf  to- 
bacco is  held  by  him  on  storage,  and,,  whenever  he  adds  to  or  dis- 
continues any  of  his  leaf  tobacco  storage  places,  he  shall  give  im- 
mediate notice  to  the  collector  of  the  district  in  which  he  is  regis- 
tered. 

Every  such  dealer  shall  give  a  bond  with  surety,  satisfactory  to, 
and  to  be  approved  by,  the  collector  of  the  district,  in  such  penal 
sum  as  the  collector  may  require,  not  less  than  $500;  and  a  new 
bond  may  be  required  in  the  discretion  of  the  collector  or  under 
instructions  of  the  Commissioner. 

Every  such  dealer  shall  be  assigned  a  number  by  the  collector  of 
the  district,  which  number  shall  appear  in  every  inventory,  invoice 
and  report  rendered  by  the  dealer,  who  shall  also  obtain  certificates 
from  the  collector  of  the  district  setting  forth  the  place  where  his 
business  is  carried  on  and  the  places  designated  by  the  dealer  as 
the  places  of  storage  of  his  tobacco,  which  certificates  shall  be 
posted  conspicuously  within  the  dealer's  registered  place  of  busi- 
ness, and  within  each  designated  place  of  storage. 

(b)  Same;  inventories;  invoices;  records;   reports. 

(b)  Every  dealer  in  leaf  tobacco  shall  make  and  deliver  to  the 
collector  of  the  district  a  true  inventory  of  the  quantity  of  the  dif- 
ferent kinds  of  tobacco  held  or  owned,  and  where  stored  by  him, 
on  the  first  day  of  January  of  each  year,  or  at  the  time  of  com- 
mencing and  at  the  time  of  concluding  business,  if  before  or  after 
the  first  day  of  January,  such  inventory  to  be  made  under  oath  and 
rendered  in  such  form  as  may  be  prescribed  by  the  Commissioner. 

Every  dealer  in  leaf  tobacco  shall  render  such  invoices  and  keep 
such  records  as  shall  be  prescribed  by  the  Commissioner,  and  shall 
enter  therein,  day  by  day,  and  upon  the  same  day  on  which  the  cir- 
cumstance, thing  or  act  to  be  recorded  is  done  or  occurs,  an  accurate 
account  of  the  number  of  hogsheads,  tierces,  cases  and  bales,  and 
quantity  of  leaf  tobacco  contained  therein,  purchased  or  received 
by  him,  on  assignment,  consignment,  for  storage,  by  transfer  or 
otherwise,  and  of  whom  purchased  or  received,  and  the  number  of 
hogsheads,  tierces,  cases  and  bales,  and  the  quantity  of  leaf  tobacco 
contained  therein,  sold  by  him,  with  the  name  and  residence  in  each 
instance  of  the  person  to  whom  sold,  and  if  shipped,  to  whom 
shipped,  and  to  what  district ;  such  records  shall  be  kept  at  his  place 
of  business  at  all  times  and  preserved  for  a  period  of  two  years, 
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and  the  same  shall  be  open  at  all  hours  for  the  inspection  of  any 
internal-revenue  officer  or  agent. 

Every  dealer  in  leaf  tobacco  on  or  before  the  tenth  day  of  each 
month,  shall  furnish  to  the  collector  of  the  district  a  true  and  com- 
plete report  of  all  purchases,  receipts,  sales  and  shipments  of  leaf 
tobacco  made  by  him  during  the  month  next  preceding,  which  re- 
port shall  be  verified  and  rendered  in  such  form  as  the  Commission- 
er, with  the  approval  of  the  Secretary,  shall  prescribe. 

(c)  Same;  sales  or  shipments  by. 

(c)  Sales  or  shipments  of  leaf  tobacco  by  a  dealer  in  leaf  tobacco 
shall  be  in  quantities  of  not  less  than  a  hogshead,  tierce,  case,  or 
bale,  except  loose  leaf  tobacco  comprising  the  breaks  on  warehouse 
floors,  and  except  to  a  duly  registered  manufacturer  of  cigars  for 
use  in  his  own  manufactory  exclusively. 

Dealers  in  leaf  tobacco  shall  make  shipments  of  leaf  tobacco  only 
to  other  dealers  in  leaf  tobacco,  to  registered  manufacturers  of  to- 
bacco, snuff,  cigars  or  cigarettes,  or  for  export. 

(d)  Same ;  tax  on  tobacco  sold,  removed  or  shipped  in  violation  of 
subdivision  (c). 

(d)  Upon  all  leaf  tobacco  sold,  removed  or  shipped  by  any  dealer  in 
leaf  tobacco  in  violation  of  the  provisions  of  subdivision  (c),  or  in 
respect  to  which  no  report  has  been  made  by  such  dealer  in  accord- 
ance with  the  provisions  of  subdivision  (b),  there  shall  be  levied, 
assessed,  collected  and  paid  a  tax  equal  to  the  tax  then  in  force  upon 
manufactured  tobacco,  such  tax  to  be  assessed  and  collected  in  the 
same  manner  as  the  tax  on  manufactured  tobacco. 

(e)  Same;   offenses;   punishment. 

(e)  Every  dealer  in  leaf  tobacco 

(1)  who  neglects  or  refuses  to  furnish  the  statement,  to  give 
bond,  to  keep  books,  to  file  inventory  or  to  render  the  invoices,  re- 
turns or  reports  required  by  the  Commissioner,  or  to  notify  the  col- 
lector of  the  district  of  additions  to  his  places  of  storage;  or 

(2)  who  ships  or  delivers  leaf  tobacco,  except  as  herein  pro- 
vided; or 

(3)  who  fraudulently  omits  to  account  for  tobacco  purchased,  re- 
ceived, sold,  or  shipped ; 

shall  be  fined  not  less  than  $100  or  more  than  $500,  or  imprisoned 
not  more  than  one  year,  or  both. 

(f)  Same;  who  are. 

(f )  For  the  purposes  of  this  section  a  farmer  or  grower  of  tobacco 
shall  not  be  regarded  as  a  dealer  in  leaf  tobacco  in  respect  to  the 
leaf  tobacco  produced  by  him.    (20  Stat.  345.    40  Stat.  1119.) 

This  section  was  again  amended  by  §  704  of  the  Revenue  Act  of  1918, 
cited  above,  to  read  as  set  forth  above.  Prior  to  this  amendment  this  sec- 
tion read  as  follows:  "Every  dealer  in  leaf -tobacco  shall  make  daily  entries 
in  two  books  kept  for  that  purpose,  one  book  to  be  furnished  by  the  govern- 
ment, under  such  regulations  as  the  Commissioner  of  Internal  Revenue  shall 
prescribe,  of  the  number  of  hogsheads,  cases,  and  pounds  of  leaf-tobacco 
purchased  or  received  by  him  on  assignment,  consignment,  transfer,  or  oth- 
erwise, and  of  whom  purchased  or  received,  and  the  number  of  hogsheads, 
cases,  or  pounds  sold  by  him,  with  the  name  and  residence,  in  each  instance, 
of  the  person  to  whom  sold,  and,  if  shipped,  to  whom  shipped,  and  to  what 
district;  one  of  these  books  shall  be  kept  at  his  place  of  business,  and  shall 
be  open  at  all  hours  to  the  inspection  of  any  internal-revenue  officer  or 
agent,  and  the  other  shall,  at  the  end  of  each  and  every  year,  and  upon  the 
discontinuance  of  business  of  any  leaf-dealer  during  any  year,  be  handed  over 
to  the  collector  of  his  district  for  the  use  of  the  government.  And  every 
dealer  in  leaf-tobacco  who  willfully  neglects  or  refuses  to  keep  the  books 
herein  provided  for,  and  in  the  manner  which  shall  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  or  to  transfer  to  the  collector  of  his 
district,  as  herein  provided,  the  duplicate  copy  containing  his  daily  transac- 
♦  tions,  as  aforesaid,  shiill  be  fined  not  less  than  one  hundred  dollars  nor 
more  than  five  thousand  dollars,  and  imprisoned  not  more  than  one  year." 
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§  6169.  (R.  S,  §  3362,  as  amended  Act  Feb.  27,  1877,  c  69,  §  1,  Act 
March  1,  1879,  c.  125,  §  14,  Act  Jan.  9,  1883,  c.  16,  Act  July 
1,  1902,  c.  1371,  §  1,  Act  Aug.  5,  1909,  c.  6,  §  30,  and  Feb.  24, 
1919,  c.  18,  §  701(b).)     Packages  of  tobacco  and  snuff. 

All  manufactured  tobacco  shall  be  put  up  and  prepared  by  the 
manufacturer  for  sale,  or  removal  for  sale  or  consumption,  in  pack- 
ages of  the  following  description  and  in  no  other  manner : 

All  smoking  tobacco,  snuff,  fine-cut  chewing  tobacco,  all  cut  and 
granulated  tobacco,  all  shorts,  the  refuse  of  fine-cut  chewing,  which 
has  passed  through  a  riddle  of  thirty-six  meshes  to  the  square  inch, 
and  all  refuse  scraps,  clippings,  cuttings,  and  sweepings  of  tobacco, 
and  all  other  kinds  of  tobacco  not  otherwise  provided  for,  in  pack- 
ages containing  one-eighth  of  an  ounce,  three-eighths  of  an  ounce, 
and  further  packages  with  a  difference  between  each  package  and 
the  one  next  smaller  of  one-eighth  of  an  ounce  up  to  and  including 
two  ounces,  and  further  packages  with  a  difference  between  each 
package  and  the  one  next  smaller  of  one-fourth  of  an  ounce  up  to 
and  including  four  ounces,  and  packages  of  five  ounces,  six  ounces, 
seven  ounces,  eight  ounces,  ten  ounces,  twelve  ounces,  fourteen 
ounces,  and  sixteen  ounces :  Provided,  That  snuff  may,  at  the  op- 
tion of  the  manufacturer,  be  put  up  in  bladders  and  in  jars  contain- 
ing not  exceeding  twenty  pounds. 

All  cavendish,  plug,  and  twist  tobacco,  in  wooden  packages  not 
exceeding  two  hundred  pounds  net  weight. 

And  every  such  wooden  package  shall  have  printed  or  marked 
thereon  the  manufacturer's  name  and  place  of  manufacture,  the  reg- 
istered number  of  the  manufactory,  and  the  gross  weight,  the  tare, 
and  the  net  weight  of  the  tobacco  in  each  package :  Provided^That 
these  limitations  and  descriptions  of  packages  shall  not  apply  to 
tobacco  and  snuff  transported  in  bond  for  exportation  and  actually 
exported :  And  provided  further.  That  perique  tobacco,  snuff  flour, 
fine-cut  shorts,  the  refuse  of  fine-cut  chewing  tobacco,  refuse  scraps, 
clippings,  cuttings,  and  sweepings  of  tobacco,  may  be  sold  in  bulk 
as  material,  and  without  the  payment  of  tax,  by  one  manufacturer 
directly  to  another  manufacturer,  or  for  export,  under  such  restric- 
tions, rules,  and  regulations  as  the  Commissioner  of  Internal  Reve- 
nue may  prescribe:  And  provided  further.  That  wood,  metal,  paper, 
or  other  materials  may  be  used  separately  or  in  combination  for 
packing  tobacco,  snuff,  and  cigars,  under  such  regulations  as  the 
Commissioner  of  Internal  Revenue  may  establish.  (19  Stat.  248. 
20  Stat.  345.  22  Stat.  401.  32  Stat.  714.  36  StaL  108.  40  Stat 
1117.) 

This  section  was  again  amended  by  §  701  of  the  Revenue  Act  of  1918. 
cited  above,  to  read  as  set  forth  above.  Prior  to  this  amendment  this  sec- 
tion read  as  follows: 

"All  manufactured  tobacco  shall  be  put  up  and  prepared  by  the  manufac- 
turer for  sale,  or  removal,  for  sale  or  consumption,  in  packages  of  the  fol- 
lowing description  and  in  no  other  manner: 

*'AU  smoking  tobacco,  snuff,  fine-cut  chewing  tobacco,  all  cut  and  granulated 
tobacco,  all  shorts,  the  refuse  of  fine-cut  chewing,  which  has  passed  through 
a  riddle  of  thirty-six  meshes  to  the  square  inch,  and  all  refuse  scraps,  clip- 
pings, cuttings,  and  sweepings  of  tobacco,  and  all  other  kinds  of  tobacco  not 
otherwise  provided  for,  in  packages  containing  one-half  ounce,  three-fourths 
of  an  ounce,  and  further  packages  with  a  difference  between  each  package 
and  the  one  next  smaller  of  one-fourth  of  an  ounce  up  to  and  including  four 
ounces,  and  packages  of  six  ounces,  seven  ounces,  eight  ounces,  ten  ounces, 
twelve  ounces,  fourteen  ounces,  and  sixteen  ounces:  Provided,  That  snuff 
may,  at  the  option  of  the  manufacturer,  be  put  up  in  bladders  and  in  jars 
contaiuing  not  exceeding  twenty  pounds. 

''AH  cavendish,  plug,  and  twist  tobacco,  in  wooden  packages  not  exceeding 
two  hundred  pounds  net  weight. 

"And  every  such  wooden  package  shall  have  printed  or  marked  thereon  the 
manufacturer's  name  and  place  of  manufacture^  the  registered  number  of 
the  manufactory,  and  the  gross  weighty  the  tare,  and  the  net  weight  of  iht 
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tobacco  in  each  package:  Provided,  That  these  limitations  and  descriptions 
of  packages  shall  not  apply  to  tobacco  and  snuff  transported  in  bond  for  ex- 
portation and  actually  exported:  And  provided  further,  That  perique  tobac- 
co, snuff  flour,  fine-cut  shorts,  the  refuse  of  fine-cut  chewing  tobacco,  refuse 
scraps,  clippings,  cuttings,  and  sweepings  of  tobacco,  may  be  sold  in  bulk  as 
material,  and  without  the  payment  of  tax,  by  one  manufacturer  directly  to 
another  manufacturer,  or  for  export,  under  such  restrictions,  rules,  and  reg- 
ulations as  the  Commissioner  of  Internal  Kevenue  may  prescribe:  And  pro- 
vided further,  That  wood,  metal,  paper,  or  other  materials  may  be  used  sep- 
arately or  in  combination  for  packing  tobacco,  snuff,  and  cigars,  under  such 
regulations  as  the  Commissioner  of  Internal  Revenue  may  establish.** 

§  6169a.  (Act  Oct.  3,  1917,  c.  63,  §  401.)     [Repealed.] 

This  section  of  the  Kevenue  Act  of  1917  authorized  tobacco  and  snuff  to  be- 
put  up  in  packages  containing  %,  %,  %,*%,  1%,  1%,  1%,  1%,  and  5  ounces. 
It  was  repealed  by  §  1400  of  the  Revenue  Act  of  1918.     See  post,  §  6371%a. 

§§  6174a-^174c.  (Act  Oct.  3,  1917,  c.  63,  §§  4P1-403.)     [Repealed.] 

These  sections  of  the  Revenue  Act  of  1917  were  repealed  by  §  1400  of  the 
Revenue  Act  of  1918.  See  post,  |  6371%  a.  A  tax  in  lieu  of  the  tax  imposed 
by  the  repealed  provisions  was  imposed  by  Revenue  Act  of  1918,  §  701(a), 
post,  §  6174d.    The  text  of  the  repealed  sections  is  as  follows: 

**Sec.  401.  That  upon  all  tobacco  and  snuff  hereafter  manufactured  and 
sold,  or  removed  for  consumption  or  use,  there  shall  be  levied  and  collected, 
in  addition  to  the  ti|x  now  imposed  by  law  upon  snch  articles,  a  tax  of  5  cents 
per  pound,  to  be  levied,  collected,  and  paid  under  the  provisions  of  existing 
law.  [The  section  also  contains  the  provision  as  explained  in  the  note  to  § 
6169a,  ante.] 

"Sec.  402.  Sections  four  hundred  [f  6202a,  post],  four  hundred  and  one, 
and  four  hundred  and  four  shall  take  effect  thirty  days  after  the  passage  of 
this  Act:  Provided,  That  after  the  passage  of  this  Act  and  before  the  expira- 
tion of  the  aforesaid '  thirty  days,  cigarettes  and  manufactured  tobacco  and 
snuff  may  be  put  up  in  the  packages  now  provided  for  by  law  or  in  the  pack- 
ages provided  for  in  sections  four  hundred  and  foi;r  hundred  and  one. 

"Sec.  408.  There  shall  also  be  levied  and  bollected,  upon  all  manufactured 
tobacco  and  snuff  in  excess  of  one  hundred  pounds  or  upon  cigars  or  cigarettes 
in  excess  of  one  thousand,  which  were  manufactured  or  imported,  and  removed 
from  factory  or  custom-house  prior  to  the  passage  of  this  Act,  bearing  tax- 
paid  stamps  affixed  to  such  articles  for  the  payment  of  the  taxes  thereon,  and 
which  are,  on  the  day  after  this  Act  is  passed,  held  and  intended  for  sale  by 
any  person,  corporation,  partnership,  or  association,  and  upon  all  manufac- 
tured tobacco,  snuff,  cigars,  or  cigarettes,  removed  from  factory  or  customs 
house  after  the  passage  of  this  Act  but  prior  to  the  time  when  the  tax  imposed 
by  section  four  hundred  or  section  four  hundred  and  one  upon  such  articles 
takes  effect,  an  additional  tax  equal  to  one-half  the  tax  imposed  by  such  sec- 
tions upon  such  articles." 

§  6174d.  (Act  Feb.  24,  1919,  c.  18,  §  701  (n).)  Tax  on  tobacco  and 
snuflF. 
(a)  Upon  all  tobacco  and  snuff  manufactured  in  or  imported  into 
the  United  States,  and  hereafter  sold  by  the  manufacturer  or  im- 
porter, or  removed  for  consumption  or  sale,-  there  shall  be  levied, 
collected,  and  paid,  in  lieu  of  the  internal-revenue  taxes  now  im- 
posed thereon  by  law,  a  tax  of  18  cents  per  pound,  to  be  paid  by 
the  manufacturer  or  importer  thereof.     (40  Stat.  1117.) 

This  section  is  paragraph  (a)  of  §  701  of  the  Revenue  Act  of  1918  (Title 
VII— Tax  on  Cigars,  Tobacco,  and  Manufactures  Thereof),  cited  above. 

For  taxes  imposed  upon  tobacco  and  snuff  by  R.  S.  §  3368,  as  amended,  and 
i  401  of  the  Revenue  Act  of  1917,  see  U.  S.  Comp.  St.  1916,  §  6174,  and  note 
to  8  6174a,  ante. 

§  6175.     [Repealed.] 

This  section,  which  was  Act  Aug.  5,  1909,  c.  6,  §  35,  36  Stat.  110,  was  re- 
pealed by  i  704  of  the  Revenue  Act  of  1918,  said  repeal  to  take  effect  April 
1.  1919. 
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CHAPTER  SEVEN— CIGARS 

Sec.  Sec. 

6202a.  [Repealed.]  (d)  Packages   of   cigarettes   and 

6204.  Tax  on  cigars  and  cigarettes.  small  cigars;    stamps. 

6204a,  6204b.  [Repealed.]  6204d.  Floor  tax  on  cigars,  cigarettes, 

6204c.  (a)  Cigars  and  cigarettes;  tax;                      tobacco  and  snuff. 

amount.  6204^.  Cigarette  paper  tax;    bonds  of 

(b)  Same;    retail  price.  manufacturers. 

(c)  Same;   labels. 

§  6202a.  (Act  Oct.  3,  1917,  c.  63,  §  400.)     [Repealed.] 

This  section  of  the  Revenue  Act  of  1917,  was  repealed  by  f  1400  of  the 
Revenue  Act  of  1918.    See  post,  §  6371%  a. 

The  text  of  the  repealed  provisions  is  as  follows: 

"Every  manufacturer  of  cigarettes  (including  small  cigars  weighing  not 
more  than  three  pounds  per  thousand)  shall  put  up  all  the  cigarettes  and 
such  small  cigars  that  he  manufactures  or  has  manufactured  for  him,  and 
sells  or  removes  for  consumption  or  use,  in  packages  or  parcels  containing 
five,  eight,  ten,  twelve,  fifteen,  sixteen,  twenty^  twenty-four,  forty,  fifty,  eighty, 
or  one  hundred  cigarettes  each,  and'  shall  securely  affix  Jto  each  of  said  pack- 
ages or  parcels  a  suitable  stamp  denoting  the  tax  thereon  and  shall  properly 
cancel  the  same  prior  to  such  sale  or  removal  for  consumption  or  use  under 
such  regulations  as  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  shall  prescribe ;  and  all  cigarettes  imported 
from  a  foreign  country  shall  be  packed,  stamped,  and  the  stamps  canceled 
in  a  like  manner,  in  addition  to  the  import  stamp  indicating  inspection  of  the 
custom-house  before  they  are  withdrawn  therefrom." 

*§  6204.  (R.  S.  §  3394,  as  amended.  Act  March  3,  1875,  c  127,  §  2, 

Act  Jtdy  24,  1897,  c.  11;  §  10,  Act  July  1,  1902,  c.  1371,  §  2,  and 

Act  Aug.  5,  1909,  c.  6,  §  33.)     Tax  on  cigars  and  cigarettes. 

Insertion  of  coupons  In  packages.—      Deman  &  Lewis  Co.,  36  S.  Ct.  370,  240 

The    permission,    if    any,    granted    by      U.   S.   342,   60  L.   Ed.   679,   reversing 

Act  .July  1,  1902,  f  2,  amending  this      order    Van    Deman    &    Lewis    Co.   v. 

section,  to  inclose  redeemable  coupons      Rast   (D.   O.)   214   F.  827;   Pitney  v. 

in  packages   of  tobacco,   does  not  in-       State  of  Washington,  36  S.  Ct.  385,  00 

validate   state   restrictions  upon  retail      L.  Ed.  703. 

sales  of  such  packages.     Rast  v.  Van 

§§  6204a, '6204b.  (Act  Oct.  3,  1917,  c.  63,  §§  400,  404.)     [Repealed.] 

These  sections  of  the  Revenue  Act  of  1917,  were  repealed  by  S  1400  of  the 
Revenue  Act  of  1918.  See  post,  §  6371%  a.  The  corresponding  provisions  in 
the  Revenue  Act  of  1018  are  set  forth  post,  as  §§  6204c,  6204e. 

The  text  of  the  **epealed  provisions  is  as  follows: 

"Sec.  400.  Upon  cigars  and  cigarettes,  which  shall  be  manufactured  and 
sold,  or  removed  for  consumption  or  sale,  there  shall  be  levied  and  collected, 
in  addition  to  the  taxes  now  imposed  by  existing  law,  the  following  taxes,  to 
be  paid  by  the  manufacturer  or  importer  thereof:  (a)  on  cigars  of  all  descrip- 
tions made  of  tobacco,  or  any  substitute  therefor,  and  weighing  not  more  than 
three  pounds  per  thousand,  25  cents  per  thousand;  03)  on  cigars  madp  of  to- 
bacco, or  any  substitute  therefor,  and  weighing  more  than  three  pounds  per 
thousand,  if  manufactured  or  imported  to  retail  at  4  cents  or  more  each,  and 
not  more  than  7  cents  each,  $1  per  thousand;  (c)  if  manufactured  or  im- 
ported to  retail  at  more  than  7  cents  each  and  not  more  than  15  cents  each, 
$3  per  thousand;  (d)  if  manufactured  or  imported  to  retail  at  more  than  1«5 
cents  each  and  not  more  than  20  cents  each,  $5  per  thousand;  (e)  if  manu- 
factured or  imported  to  retail  at  more  than  20  cents  each,  $7  per  thousand: 
Provided,  That  the  word  'retail'  as  used  in  this  section  shall  mean  the  onlinary 
retail  price  of  a  single  cigar,  and  that  the  Commissioner  of  Internal  Revenue 
may,  by  regulation,  require  the  manufacturer  or  importer  to  aflSx  to  each  box 
or  container  a  conspicuous  label  indicating  by  letter  the  clause  of  this 
section  under  which  the  cigars  therein  contained  have  been  tax-paid,  which 
must  correspond  with  the  tax-paid  stamp  on  said  box  or  container:  (f)  on 
cigarettes  made  of  tobacco,  or  any  substitute  therefor,  made  in  or  imported 
into  the  United  States,  and  weighing  not  more  than  three  pounds  per  thou- 
sand, 80  cents  per  thousand ;  weighing  more  than  three  pounds  per  thousand, 
$1.20  per  thousand." 

"Sec.  404.  There  shall  be  levied,  assessed,  and  collected  upon  cigarette 
paper  made  up  into  packages,  books,  sets,  or  tubes,  made  up  in  or  imported 
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into  the  United  States  and  intended  for  use  by  the  smoker  In  making-  ciga- 
rettes the  .following  taxes:  On  each  package,  book,  or  set,  containing  more 
than  twenty-five  but  not  more  than  fifty  papers,  one-half  of  1  cent;  contain- 
ing more  than  fifty  but  not  more  than  one  hundred  papers,  1  cent;  contain- 
ing more  than  one  hundred  papers,  1  cent  for  each  one  hundred  papers  or 
fractional  part  thereof;  and  upon  tubes,  2  cents  for  each  one  hundred  tubes 
or  fractional  part  thereof." 

§  6204c.  (Act  Feb.  24,  1919,  c.  18,  §  700.)  (a)  Cigars  and  ciga- 
rettes; tax;  amount.  f 

Upon  cigars  and  cigarettes  manufactured  in  or  imported  into 
the  United  States,  and  hereafter  sold  by  the  manufacturer  or  im- 
porter, or  removed  for  consumption  or  sale,  there  shall  be  levied, 
collected,  and  paid  under  the  provisions  of  existing  law,  in  lieu 
of  the  internal-revenue  taxes  now  imposed  thereon  by  law,  the  fol- 
lowing taxes,  to  be  paid  by  the  manufacturer  or  importer  thereof — • 

On  cigars  of  all  descriptions  made  of  tobacco,  or  any  substitute 
therefor,  and  weighing  not  more  than  three  pounds  per  thousand, 
.$1.50  per  thousand; 

On  cigars  made  of  tobacco,  or  any  substitute  therefor,  and  weigh- 
ing more  than  three  pounds  per  thousand,  if  manufactured  or  im- 
ported to  retail  at  not  more  than  5  cents  each,  $4  per  thousand; 

If  manufactured  or  imported  to  retail  at  more  than  5  cents  each 
and  not  more  than  8  cents  each,  $6  per  thousand ; 

If  manufactured  or  imported  to  retail  at  more  than  8  cents  each 
and  not  more  than  15  cents  each,  $9  per  thousand ; 

If  manufactured  or  imported  to  retail  at  more  than  IS  cents  each 
and  not  more  than  20  cents  each,  $12  per  thousand ; 

If  manufactured  or  imported  to  retail  at  more  than  20  cents  each, 
$15  per  thousand; 

On  cigarettes  made  of  tobacco,  or  any  substitute  therefor,  and 
weighing  not  more  than  three  pounds  per  thousand,  $3  per  thou- 
sand ;  / 

Weighing  more  than  three  pounds  per  thousand,  $7.20  per  thou- 
sand. 

(b)  Same;  retail  price. 

Whenever  in  this  section  reference  is  made  to  cigars  manufac- 
tured or  imported  to  retail  at  not  over  a  certain  price  each,  then 
in  determining  the  tax  to  be  paid  regard  shall  be  had  to  the  ordi- 
nary retail  price  of  a  single  cigar. 

(c)  Same;   labels. 

The  Commissioner  may,  by  regulation,  require  the  manufacturer 
or  importer  to  affix  to  each  box,  package,  or  container  a  conspicu- 
ous label  indicating  the  clause  of  this  section  under  which  the 
cigars  therein  contained  have  been  tax-paid,  which  must  corre- 
spond with  the  tax-paid  stamp  on  such  box  or  container. 

(d)  Packages  of  cigarettes  and  small  cigars;  stamps. 

Every  manufacturer  of  cigarettes  (including  small  cigars  weigh- 
ing not  more  than  three  pounds  per  thousand)  shall  put  up  all  the 
cigarettes  and  such  small  cigars  that  he.  manufactures  or  has  man- 
ufactured for  him,  and  sells  or  removes  for  consumption  or  sale, 
in  packages  or  parcels  containing  five,  eight,  ten,  twelve,  fifteen, 
sixteen,  twenty,  twenty-four,  forty,  fifty,  eighty,  or  one  hundred 
cigarettes  each,  and  shall  securely  affix  to  each  of  such  packages 
or  parcels  a  suitable  stamp  denoting  the  tax  thereon  and  shall  prop- 
erly cancel  the  same  prior  to  such  sale  or  removal  for  consumption 
or  sale  under  such  regulations  as  the  Commissioner,  with  the  ap- 
proval of  the  Secretary,  shall  prescribe ;  and  all  cigarettes  imported 
from  a  foreign  country  shall  be  packed,  stamped,  and  the  stamps 
canceled  in  a  like  manner,  in  addition  to  the  import  stamp  indi- 
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eating  inspection  of  the  customhouse  before  they  are  withdrawn 
therefrom.    (40  Stat.  1116.) 

This  section  is  S  700  of  the  Revenue  Act  of  1918  (Title  VII— Tax  on  Cigars, 
Tobacco,  and  Manufactures  Thereof),  cited  above. 

For  taxes  imposed  upon  cigars  and  cigarettes  by  R.  S.  |  3394,  as  amended, 
and  §  400  of  the  Revenue  Act  of  1917,  see  U.  S.  Oomp.  St.  1916,  §  6204,  and 
note  to  §  6204a,  ante. 

§  6204d.  (Act  Feb.  24,  1919,  c.  18,  §  702.)  Floor  tax  on  cigars, 
cigarettes,  tobacco  and  snuff. 
Upon  all  the  articles  enumerated  in  section  700  or  701,  which 
were  manufactured  or  imported,  and  removed  from  factory  or 
customhouse  on  or  prior  to  the  date  of  the  passage  of  this  Act,  and 
upon  which  the  tax  imposed  by  existing  law  has  been  paid,  and 
which  are,  on  the  day  after  the.  passage  of  this  Act,  held  by  any 
person  and  intended  for  sale,  there  shall  be  levied,  assessed,  collect- 
ed, and  paid  a  floor  tax  equal  to  the  difference  between  (a)  the  ta^f 
imposed  by  this  Act  upon  such  articles  according  to  the  class  in 
which  they  are  placed  by  this  title,  and  (b)  the  tax  imposed  upon 
such  articles  by  existing  law  other  than  section  403  of  the  Revenue 
Act  of  1917.    (40  Stat.  1118.) 

This  section  is  §  702  of  the  Revenue  Act  of  1918  (Title  VII— Tax  on  Ci- 
gars, Tobacco,  and  Manufactures  Thereof),  cited  above. 

For  corresponding  provision  of  §  402  of  the  Revenue  Act  of  1917,  see  note 
under  §§  6174a-6174c,  ante. 

Sections  700  and  701  of  the  Revenue  Act  of  1918,  referred  to  in  this  sec- 
tion, are  set  forth  ante,  §§  6204c,  6174d. 

For  §  403  of  the  Revenue  Act  of  1917,  also  referred  to  in  this  section,  see 
note  to  §§  6174a-6174c,  ante. 

§  6204e.  (Act  Feb.  24,  1919,  c.  18,  §  703.)     Cigarette  paper;   tax; 
bonds  of  manufacturers. 

There  shall  be  levied,  collected,  and  paid,  in  lieu  of  the  taxes, 
imposed  by  section  404  of  the  Revenue  Act  of  1917,  upon  cigarette 
paper  made  up  into  packages,  books,  sets,  or  tubes,  made  up  in  or 
imported  into  the  United  States  and  hereafter  sold  by  the  manufac- 
turer or  importer  to  any  person  (other  than  to  a  manufacturer  of 
cigarettes  for  use  by  him  in  the  manufacture  of  cigarettes)  the 
following  taxes,  to  be  paid  by  the  manufacturer  or  importer:  On 
each  package,  book,  or  set,  containing  more  than  twenty-five  but 
not  more  than  fifty  papers,  %  cent;  containing  more  than  fifty 
but  not  more  than  one  hundred  papers,  1  cent;  containing  more 
than  one  hundred  papers,  %  cent  for  each  fifty  papers  or  fractional 
part  thereof;  and  upon  tubes,  1  cent  for  each  fifty  tubes  or  frac- 
tional part  therebf. 

Every  manufacturer  of  cigarettes  purchasing  any  cigarette  pa- 
per made  up  into  tubes  (a)  shall  give  bond  in  an  amount  and  with 
sureties  satisfactory  to  the  Commissioner  that  he  will  use  such 
tubes  in  the  manufacture  of  cigarettes  or  pay  thereon  a  tax  equiv- 
alent to  the  tax  imposed  by  this  section,  and  (b)  shall  keep  such 
records  and  render  under  oath  such  returns  as  the  Commissioner 
finds  necessary  to  show  the  disposition  of  all  tubes  purchased  or 
imported  by  such  manufactiirer  of  cigarettes.    (40  Stat.  1118.) 

This  section  is  |  703  of  the  Revenue  Act  of  1918  fTiUe  VII— Tax  on  Ci- 
gars, Tobacco,  and  Manufactures  Thereof),  cited  above. 

For  §  404  of  the  Revenue  Act  of  1917,  referred  to  in  this  section,  see  note 
to  §§  6204a,  6204b,  ante. 

(1228) 


Ch.  7a)  imtsbnal  bbventtb  §  6218 


CHAPTER  SEVEN  A— OLEOMARGARINE,  ADUL- 
TERATED BUTTER,  AND  PROCESS  OR 
RENOVATED  BUTTER 

Sec.  Sec. 

6215.  Butter,  definition  of.  6229.  Fraud  by  manufacturer  of  oleo- 

6218.  Oleomargarine;    i>acl[ing;    retail-  margarine;  penalty. 

ing.  6233.  Butter,    adulterated    butter,    and 

6220.  Tax  on  oleomargarine.  process    or    renovated    butter, 

6225.  Stamps  on   emptied  packages  to  definition  of. 

be  destroyed;    penalty  for  neg- 
lect, etc. 

§  6215.  (Act  Aug.  2,  1886,  c.  840,  §  1.)     Butter,  definition  of. 

Construotion   and   operation   of   law  Acts  June  30,  1006  (Oomp.  St.  1916,  || 

In   general*— Enactment  of  Oleomarga-  8717  et  se^.),  apply  to  manufacturers 

rine  Act  under  Const  art.  1,  §  8,  par.  of  oleomargarine.     Brougham  v.  Blan- 

1,  held  not  to  limit  power  of  Congress  ton  Mfg.  Co.,  243  F.  608,  156  C  0.  A. 

under   paragraph   3   of   same    section;  201. 
hence  Meat  Inspection  and  Pure  Food 

§  6218.  (Act  Aug.  2,  1886,  c.  840,  §  6,  as  amended,  Act  Oct.  1,  1918, 
c.  178.)     Oleomargarine;   packing;    retailing. 

All  oleomargarine  shall  be  packed  by  the  manufacturer  there- 
of in  firkins,  tubs,  or  other  wooden  or  paper  packages  not  before 
used  for  that  purpose,  each  containing  not  less  than  ten  pounds, 
and  marked,  stamped,  and  branded  as  the  Commissioner'  of  Inter- 
nal Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
shall  prescribe;  and  all  sales  made  by  ,the  manufacturers  of  oleo- 
margarine, and  wholesale  dealers  in  oleomargarine  shall  be  in  orig- 
inal stamped  packages.  • 

Retail  dealers  in  oleomargarine  must  sell  only  from  original 
stamped  packages,  in  quantities  not  exceeding  ten  pounds,  and  shall 
pack  the  oleomargarine  sold  by  them  in  suitable  wooden  or  paper 
packages,  which  shall  be  marked  and  branded  as  the  Commission- 
er of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  shall  prescribe. 

Every  person  who  knowingly  sells  or  offers  for  sale,  or  delivers 
or  offers  to  deliver,  any  oleomargarine  in  any  other  form  than  in 
new  wooden  or  paper  packages  as  above  described,  or  who  packs 
in  any  package  any  oleomargarine  in  any  manner  contrary  to  law, 
or  who  falsely  brands  any  packages  or  affixes  a  stamp  on  any  pack- 
age denoting  a  less  amount  of  tax  than  that  required  by  law,  shall 
be  fined  for  each  offense  not  more  than  $1,000,  and  be  imprisoned 
not  more  than  two  years:     (24  Stat.  210.    40  Stat.  1008.) 

This  section  was  amended  by  Act  Oct.  1,  1918,  c.  178,  cited  above,  to  read 
as'  set  forth  above.    Prior  to  this  amendment  the  section  read  as  follows : 

"All  oleomargarine  shall  be  packed  by  the  manufacturer  thereof  in  firkins, 
tubs,  or  other  wooden  packages  not  before  used  for  that  purpose,  each  con- 
taining not  less  than  ten  pounds,  and  marked,  stamped,  and  branded  as  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  shall  prescribe;  and  all  sales  made  by  manufacturers  of  oleomar- 
garine, and  wholesale  dealers  in  oleomargarine  shall  be  in  original  stamped 
packages.  Retail  dealers  in  oleomargarine  must  sell  only  from  original  stamp-  * 
ed  packages,  in  quantities  not  exceeding  ten  pounds,  and  shall  pack  the  oleo- 
margarine sold  -by  them  in  suitable  wooden  or  paper  packages,  which  shall  h*' 
marked  and  branded  as  the  Commissioner  of  Internal  Revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  shall  prescribe.  Every  person  who 
knowingly  sells  or  offers  for  sale,  or  delivers  or  offers  to  deliver,  any  oleo- 
margarine in  any  other  form  than  in  new  wooden  or  paper  packages  as  above 
described,  or  who  packs  in  any  package  any  oleomargarine  in  any  manner  con- 
trary to  law,  or  who  falsely  brands  any  package  or  affixes  a  stamp  on  any 

(1229) 


§  6218 


INTERNAL  RBYENUB 


(Tit.  35 


package  denoting  a  less  amount  of  tax  than  tiiat  required  bj  law,  shall  be 
fined  for  each  offense  not  more  than  one  thousand  dollars,  and  be  imprisoned 
not  more  than  two  years."  ' 

Notes  of  Deolsions 


Constitiftlonality.— See  U.  S.  r.  Dor- 
emus  (D.  C.)  246  F.  958. 

Construction  and  application  in  gen- 
eral^-In  view  of  the  federal  law  reg- 
ulating the  manufacture,  packing,  and 
shipment  of  oleomargarine,  the  placing 
by  a  nonresident  manufacturer  of  a 
jobbers'  profit  sharing  coupon  in  its 
original  shipping  boxes  and  provisions 
for  the  redemption  thereof  are  all 
parts  of  one  commercial  transaction, 
and  AS  such  constitute  interstate  com- 
merce. State  V.  Weigle  (Wis.)  168  N. 
W.  385. 

Evidenoed— In  prosecution  for  violat- 
ing the'  oleomargarine  laws,  a  witness 
held  to  have  qualified  a6  an  expert  to 
testify   whether   the   oleomargarine  in 


tubs  was  factory  packed.  Kreuzer  v. 
U.  S.  (C.  C.A.)  254  F.  34. 

In  a  prosecution  for  violating  the  ole- 
omargarine laws,  the  overruling  of  ob- 
jections to  testimony  by  a  deputy  col- 
lector of  internal  revenue,  who  took 
part  in  the  raid,  as  to  what  another 
participant  in  the  raid  said  about  the 
barricade,  etc.,  held  not  prejudicial  er- 
ror, where  he  also  repeated  what  be 
saw  and  heard  the  defendant  say  and 
do.    Id. 

In  a  prosecution  for  violating  the  ole- 
omargarine law  as  a  retail  dealer, 
monthly  returns  made  to  the  collector 
of  internal  revenue  by  a  manufacturer 
and  wholesaler,  showing  deliveries  of 
such  product,  held  inadmissible,  not  be- 
ing public  records.  U.  S.  v.  Elder  (D. 
O.)  232  F.  267. 


§  6220.  (Act  Aug.  2,  1886,  c.  840,  §  8,  as  amended,  Act  May  9,  1902, 
c.  784,  §  3.)     Tax  on  oleomargarine. 

Under  Oleomargarine  Act  Aug.  2, 
1886,  §S  3,  8,  as  amended  by  Act  May 
9,  1902,  IS  2,  3,  and  section  17  (Comp. 
St.  1916,  §§  5967,  6220,  6229),  an  in- 
dictment charging  that  defendants,  as 
manufacturers  of  artificially  colored 
oleomargarine,  defrauded  the  govern- 
ment of  its  revenues,  is  not  bad  be- 
cause 1  not  specifying  whether  defend- 
ants merely  added  artificial  coloration 
or  manufactured  the  whole  product. 
U.  S.  V.  Orr  (D.  C.)  233  F.  718. 


Prosecution  and  punl8hnient.r— Where 

defendant  was  indicted  for  violating 
this  section  and  section  13  (Comp.  St. 
1916,  S  6225),  the  fact  that  the  CQurt, 
after  having  sentenced  defendant  on 
those  counts  charging  violation  of  this 
section,  sentenced  him  under  section  13, 
relating  to  destruction  of  stamps  on 
emptied  packages,  did  not  nullify  the 
first  sentence,  constituting  a  double 
punishment,  though  the  latter  was  not 
imposed  until  after  writ  of  error  and 
supersedeas  was  obtained.  Kreuzer  v. 
U.  S.  (0.  C.  A.)  254  F.  34. 


§  6225.  (Act  Aug.  2,  1886,  c.  840,  §  13.)     Stamps  on  emptied  pack- 
ages to  be  destroyed;  penalty  for  neglect,  etc. 


Sentencew— Where  defendant  was  in- 
dicted for  violating  Act  Aug.  2,  1886,  $ 
8,  as  amended  by  Act  May  9,  1902,  $  3 
(Comp.  St.  1916,  §  6220),  and  this  sec- 
tion, the  fact  that  the  court,  after  hav- 
ing sentenced  defendant  on  those 
counts  charging  violation  of  section  8, 
which  relates  to  tax  on  oleomWgarine, 

§  6229.  (Act  Aug.  2,  1886,  c.  840, 
of  oleomargarine;   penalty. 

Conspiracy    to     defraud.— Only     one 

overt  act  is  essential  to  a  conviction 
of  a  conspiracy  to  defraud  the  United 
States  of  taxes  on  artificially  colored 
oleomargarine,  l^llinghast  v.  Richards 
(D.  C.)  233  F.  710;  U.  S.  v.  Orr  (D. 
C.)  233  F.  717. 

i  ndiotmentd— An  indictment  charging 
a  conspiracy  to  defraud  the  United 
States  of  taxes  on  artificially  colored 
oleomargarine,  held  to  contain  a  suffi- 
cient averment  of  overt  acts;  it  being  - 
unnecessary  to  allege  that  the  scheme 
was  completed  or  the  government  de« 
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etc.,  sentenced  him  under  this  section, 
did  not  nullify  the  first  sentence,  con- 
stituting a  double  punishment,  though 
the  latter  was  not  itaiposed  until  after 
writ  of  error  and  supersedeas  was  ob- 
tained. Kreuzer  v.  U.  S.  (C.  C.  A.)  254 
F.  34. 


§  17.)     Fraud  by  manufacturer 

frauded.     U.  S.  v.  Orr  (D.  C.)  233  F. 
717. 

Under  Oleomargarine  Act  Aug.  2, 
1886,  §§  3,  8  (as  amended  by  Act  May 
9,  1902,  §{  2,  3),  and  section  17  (Comp. 
St.  1916,  §§  5967,  6220,  6229),  an  in- 
dictment charging  that  defendants,  as 
manufacturers  of  artificially  colored 
oleomargarine,  defrauded  the  govern- 
ment of  its  revenues,  is  not  bad  be- 
cause  not  specifying  whether  defend- 
ants merely  added  artificial  coloration 
or  manufactured  the  whole  product.  U. 
S.  v.  Orr  (D.  0.)  233  F.  7ia 


I 


Ch.  7f)  internal  REVSNinB  §  6287g 

I 

§  6233.  (Act  May  9,  1902,  c.  784,  §  4.)     Butter,  adulterated  but- 
ter, and  process  or  renovated  butter,  definition  of. 

What  Is  "adulterated  butter/'— Batter  Treasury  and  Agriculture,  not  adulter- 

made,    without   intent,   that   abnormal  ated,  within  this   section,  and  no  tax 

quantity  of  water  be  absorbed,  though  could  be  imposed  on  manufacturer  as 

containing  over  16  per  cent.,  held  de-  one    of    adulterated    butter.      Baldwin 

spite  rule  of  Commissioner  of  Internal  Co-operative   Creamery  Ass'n  v.  Wil- 

Revenue,   approved  by   Secretaries   of  liams  (D.  0.)  233  F.  607. 


CHAPTER  SEVEN  E— OPIUM  FOR  SMOKING 

§  6287a.  (Act  Jan.  17,  1914,  c.  10,  §  1.)  Tax  on  opium  manufac- 
tured for  smoking  purposes. 

Valldityj—This  section  held  constitu-  quired  of  manufacturers  wl)o  are  dti- 

tional  though  the  tax  is  so  high  as  to  zens.    Lee  Mow  Lin  v.  U.  S.  (C.  G.  A.) 

be  prohibitive  of  the  traffic,  and  though  250  F.  694. 

it  discriminates  against  aliens.  Lee  Evidenoej->-Expert  testimony  held  ad- 
Mow  Lin  V.  U.  S.  (C.  C.  A.)  260  F.  missible  on  the  question  whether  smok- 
^^-  ing  opium,  analyzed  by  the  witness,  was 

Indiotmentj— An  indictment  charging  of    domestic    or    foreign   manufacture. 

an   alien   with    engaging  in   the  man-  L*e  Mow  Lin  ▼.  XJ.  S.  (C.  C.  A.)  250 

ufacture   of  smoking  opium,  in  viola-  F*  ^^• 

tion  of  this  section,  need  not  aver  that  Cited    without    definite    application, 

defendant  had  n9t  given  a  bond  as  re-  U.  S.  v.  O'Hara  <D.  C.)  242  F.  749. 

§  6287e.  (Act  Jan.  17,  1914,  c.  10,  §  5.)  Penalty  for  violations  of 
provisions  of  act;  forfeiture  of  opium  prepared  for  smoking 
found  without  stamps. 

Sontenoow— This   section   is   valid   to      Mow  Lin  ▼•  U.  S.  (C.  0.  A.)  260  F. 
support  a  sentence  of  five  years.    Lee      694. 


/ 


CHAPTER  SEVEN  F— OPIUM,  COCA  LEAVES, 
AND  COMPOUNDS,  MANUFACTURERS. 

ETC.,  THEREOF 

Sec  Sec 

6287g.  Persons  required  to  register  and  62871.  Certain  preparations  and  reme- 

pay    tax;    unlawful    transac-  dies  excepted. 

tions;   laws   applicable;   regu-  6287n.  Possession  or  control  of  drugs 

lations.  by  person  not  registered,  etc., 

6287h.  Sale,  etc.,  of  said  drags  unlaw-  unlawful;     exceptions. 

ful,  except  on  written  order.  6287o.  Violations  of  act ;    punishment. 

6287k.  Duplicate  order  forms,  etc.,  and  6287r.  Forfeiture    and    disposition    of 

statements,  etc.,  to  be  open  to  opium  seized. 

inspection. 

§  6287g.  (Act  Dec  17,  1914,  c.  1,  §  1,  as  amended,  Act  Feb.  24, 
1919,  c.  18,  §  1006.)  Persons  required  to  register  and  pay 
ta)c ;  unlawful  transactions ;  laws  applicable ;  regulations. 

On  or  before  July  1  of  each  year  every  person  who  imports,  man- 
ufactures, produces,  compounds,  sells,  deals  in,  dispenses,  or  gives 
away  opium  or  coca  leaves,  or  any  compound,  manufacture,  salt, 
derivative,  or  preparation  thereof,  shall  register  with  the  collec- 
tor of  internal  revenue  of  the  district  his  name  or  style,  place  of 
business  and  place  or  places  where  such  business  is  to  be  carried 
on,  and  pay  the  special  taxes  hereinafter  provided ; 

Every  person  wTio  on  January  1,  1919,  is  engaged  in  any  of  the 
activities  above  enumerated,  or  who  between  such  date  and  the 
passage  of  this  Act  first  engages  in  any  of  such  activities  shall 
within  30  days  after  the  passage  of  this  Act  make  like  registration, 
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and  shall  pay  the  proportionate  part  of  the  tax  for  the  period  end- 
ing June  30,  1919 ;  and 

Every  person  who  first  engages  in  any  of  such  activities  after  the 
passage  of  this  Act  shall  immediately  make  like  registration  and 
pay  the  proportionate  part  of  the  tax  for  the  period  ending  on  the 
following  June  30th; 

Importers,  manufacturers,  producers,  or  compounders,  $24  per 
annum;  wholesale  dealers,  $12  per  annum;  retail  dealers,  $6  per 
annum;  physicians,  dentists,  veterinary  surgeons,  and  other  prac- 
titioners lawfully  entitled  to  distribute,  dispense,  give  away,  or  ad- 
minister any  of  the  aforesaid  drugs  to  patients  upon  whom  they  in 
the  course  of  their  professional  practice  are  in  attendance,  shall  pay 
$3  per  annum. 

Every  person  who  imports,  manufactures,  compounds,  or  other- 
wise prqduces  for  sale  or  distribution  any  of  the  aforesaid  drugs 
shall  be  deemed  to  be  an  importer,  manufacturer,  or  producer. 

Every  person  who  sells  or  offers  for  sale  any  of  said  drugs  in  the 
original  stamped  packages,  as  hereinafter  provided,  shall  be  deemed 
a  wholesale  dealer. 

Every  person  who  sells  or  dispenses  from  original  stamped  pack- 
ages, as  hereinafter  provided,  shall  be  deemed  a  retail  dealer:  Pro- 
vided, That  the  office,  or  if  none,  the  residence,  of  any  person  shall 
X  be  considered  for  the  purpose  of  this  Act  his  place  of  business; 
but  no  employee  of  any  person  who  has  registered  and  paid  special 
tax  as  herein  required,  acting  within  the  scope  of  his  employment, 
shall  be  required  to  register  and  pay  special  tax  provided  by  this 
section :  Provided  further,  That  officials  of  the  United  States,  Ter- 
ritorial, District  of  Columbia,  or  insular  possessions.  State  or  mu- 
nicipal governments,  who  in  the  exercise  of  their  official  duties 
engage  in  any  of  the  business  herein  described,  shall  not  be  re- 
quired to  register,  nor  pay  special  tax,  nor  stamp  the  aforesaid 
drugs  as  hereinafter  prescribed,  but  their  right  to  this  exemption 
shall  be  evidenced  in  such  manner  as  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may 
by  regulations  prescribe. 

It  shall  be  unlawful  for  any  person  required  to  register  under  the 
provisions  of  this  Act  to  import,  manufacture,  produce,  compound, 
sell,  deal  in,  dispense,  distribute,  administer,  or  give  awaj'^  any  of 
the  aforesaid  drugs  without  having  registered  and  paid  the  special 
tax  as  imposed  by  this  section. 

That  the  word  "person"  as  used  in  this  Act  shall  be  construed  to 
mean  and  include  a  partnership,  association,  company,  or  -corpora- 
tion, as  well  as  a  natural  person;  and  all  provisions  of  existing 
law  relating  to  special  taxes,  as  far  as  necessary,  are  hereby  extend- 
ed and  made  applicable  to  this  section. 

That  there  shall  be  levied,  assessed,  collected,  and  paid  upon 
opium,  coca  leaves,  any  compound,  salt,  derivative,  or  preparation 
thereof,  produced  in  or  imported  into  the  United  States,  arid  sold, 
or  removed  for  consumption  or  sale,  an  internal-revenue  tax  at  the 
rate  of  1  cent  per  ounce,  and  any  fraction  of  an  ounce  in  a  pack- 
age shall  be  taxed  as  an  ounce,  such  tax  to  be  paid  by  the  importer, 
manufacturer,  producer,  or  compounder  thereof,  and  to  be  repre- 
sented by  appropriate  stamps,  to  be  provided  by  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury;  and  the  stamps  herein  provided  shall  be  so  affixed  to 
the  bottle  or  other  container  as  to  securely  seal  the  stopper,  cover- 
ing, or  wrapper  thereof. 

The  tax  imposed  by  this  section  shall  be  in  addition  to  any  im- 
port duty  imposed  on  the  aforesaid  drugs. 
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It  shall  be  unlawful  for  any  person  to  purchase,  sell,  dispense,  or 
distribute  any  of  the  aforesaid  drugs  except  in  the  original  stamped 
package  or  from  the  original  stamped  package ;  and  the  absence  of 
appropriate  tax-paid  stamps  from  any  of  the  aforesaid  drugs  shall 
be  prima  facie  evidence  of  a  violation  of  this  section  by  the  person 
in  whose  possession  same  may  be  found ;  and  the  possession  of  any 
original  stamped  package  containing  any  of  the  aforesaid  drugs  by 
any  person  who  has  not  registered  and  paid  special  taxes  as  re- 
quired by  this  section  shall  be  prima  facie  evidence  of  liability  to 
such  special  tax :  Provided,  That  the  provisions  of  this  paragraph 
shall  not  apply  to  any  person  having  in  his  or  her  possession  any 
of  the  aforesaid  drugs  which  have  been  obtained  from  a  registered 
dealer  in  pursuance  of  a  prescription,  written  for  legitimate  med- 
ical uses,  issued  by  a  physician,  dentist,  veterinary  surgeon,  or 
other  practitioner  registered  under  this  Act;  and  where  the  bottle 
or  other  container  in  which  such  drug  may  be  put  up  by  the  deal- 
er upon  said  prescription  bears  the  name  and'  registry  number 
of  the  druggist,  serial  number  of  prescription,  name  and  address  of 
the  patient,  and  name,  address,  and  registry  number  of  the  per- 
son writing  said  prescription ;  or  to  the  dispensing,  or  administra- 
tion, or  giving  away  of  any  of  the  aforesaid  drugs  to  a  patient  by 
•a  registered  physician,  dentist,  veterinary  surgeon,  or  other  prac- 
titioner in  the  course  of  his  professional  practice,  and  where  said 
drugs  are  dispensed  or  administered  to  the  patient  for  legitimate 
medical  purposes,  and  the  record  kept  as  required  by  this  Act  of 
the  drugs  so  dispensed,  administered,  distributed,  or  given  away. 

And  all  the  provisions  of  existing  laws  relating  to  the  engraving, 
issuance,  sale,  accountability,  cancellation,  and  destruction  of  tax- 
paid  stamps  provided  for  in  the  internal-revenue  laws  are,  in  so  far 
as  necessary,  hereby  extended  and  made  to  apply  to  stamps  pro- 
vided by  this  section. 

That  all  unstamped  packages  of  the  aforesaid  drugs  found  in  the 
possession  of  any  person,  except  as  herein  provided,  shall  be  subject 
to  seizure  and  forfeiture,  and  all  the  provisions  of  existing  internal- 
revenue  laws  relating  to  searches,  seizures,  and  forfeitures  of  un- 
stamped articles  are  hereby  extended  to  and  made  to  apply  to  the 
articles  taxed  under  this  Act  and  the  persons  upon  whom  these 
taxes  are  imposed. 

Importers,  manufacturers,  and  wholesale  dealers  shall  keep  such 
books  and  records  and  render  such  monthlv  returns  in  relation  to 
the  transactions  in  the  aforesaid  drugs  as  the  Commissioner  of  In- 
ternal Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
may  by  regulations  require.  \ 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  make  all  needful  rules  and  regula- 
tions for  carrying  the  provisions  of  this  Act  into  effect.  (38  Stat. 
785.  40  Stat.  1130.) 

This  section  was  amended  by  §  1006  of  the  Revenue  Act  of  1918,  cited 
above,  to  read  as  set  forth  above.  Prior  to  this  amendment  this  section 
read  as  follows: 

"On  and  after  the  first  day  of  March,  nineteen  hundred  and  fifteen,  every 
person  who  produces,  imports,  manufactures,  compounds,  deals  in,  dispenses, 
sells,  distributes,  or  gives  aTvay  opium  or  coca  leaves  or  any  compound,  man- 
ufacture, salt,  derivative,  or  preparation  thereof,  shall  register  with  the  col- 
lector of  internal  revenue  of  the  district  his  name  or  style,  place  of  business, 
and  place  or  places  where  such  business  is  to  be  carried  on:  Provided,  That 
the  office,  or  if  none,  then  the  residence  of  any  person  shall  be  considered  for 
the  purposes  of  this  Act  to  be  his  place  of  business.  At  the  time  of  such 
registry  and  on  or  before  the  first  day  of  July,  annually  thereafter,  every 
person  who  produces,  imports,  manufactures,  compounds,  deals  in,  dispenses, 
sells,  distributes,  or  gives  away  any  of  the  aforesaid  drugs  shall  pay  to  the 
said  collector  a  special  tax  at  the  rate  of  $1  per  annum:    Provideji,  That  no 
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employee  of  any  person  who  produces,  imports,  manufactares,  compounds, 
deals  in,  dispenses,  sells,  distributes,  or  icives  away  any  of  the  aforesaid 
drugs,  acting  within  the  scope  of  his  employment,  shall  be  required  to  register 
or  to  pay  the  special  tax  provided  by  this  section:  Provided  further.  That 
the  person  who  employs  him  shall  have  registered  and  paid  the  special  tax 
as  required  by  this  section:  Provided  further.  That  officers  of  the  United 
States  Government  who  are  lawfully  engaged  in  making  purchases  of  the 
above-named  drugs  for  the  various  departments  of  the  Army  and  Navy,  the 
Public  Health  Service,  and  for  Government  hospitals  and  prisons,  and  officers 
of  any  State  government,  or  of  any  county  or  municipality  therein,  who  are 
lawfully  engaged  in  making  purchases  of  the  above-named  drugs  for  State, 
county,  or  municipal  hospitals  or  prisons,  and  officials  of  any  Territory  or 
insular  possession  or  the  District  of  Columbia  or  of  the  United  States  who 
are  lawfully  engaged  in  making  purchases  of  the  above-named  drugs  for  hos- 
pitals or  prisons  therein  shall  not  be  required  to  register  and  pay  the  special 
tax  as  herein  required. 

"It  shall  be  unlawful  for  any  person  required  to  register  under  the  terms  of 
this  Act  to  produce,  import,  manufacture,  compound,  deal  in,  dispense,  sell, 
distribute,  or  give  away  any  of  the  aforesaid  drugs  without  having  registered 
and  paid  the  special  tax  provided  for  in  this  section. 

"That  the  yrord  'person'  as  used  in  this  Act  shall  be  construed  to  mean  and 
include  a  partnership,  association,  company,  or  corporation,  as  well  as  a  nat- 
ural person;  and  all  provisions  of  existing  law  relating  to  special  taxes,  so 
far  as  applicable,  including  the  provisions  of  section  thirty-two  hundred  and 
forty  of  the  Revised  Statutes  of  the  United  States  are  hereby  extended  to 
the#  special  tax  herein  imposed. 

"That  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  shall  make  all  needful  rules  and  regulations  for  car-* 
rying  the  provisions  of  this  Act  into  effect.' 


rt 


Constitutionality*— In  a  prosecution 
for  the  violation  of  the  Harrison  Drug 
Act,  regulating  the  sale  of  narcotics, 
where  no  question  of  seizure  was  in- 
volved, defendant  cannot  attack  the 
validity  of  that  act  because  of  its  pro- 
Visions  authorizing  searches  and  sei- 
zures. Thurston  v.  U.  S.,.  241  F.  335, 
154  C.  C.  A.  215,  certiorari  denied  38 
S.  Ct.  9,  62  L.  Ed.  529. 

Harrison  ^nti-Narcotic  Act  Dec.  17, 
1914  (Comp.  St.  1916.  i§  6287g-6287q), 
was  within  the  constitutional  powers  of 
Congress,  and  is  valid.  U.  S.  v.  Jin 
Fuey  Moy  (D.  C.)  253  F.  213. 

The  Harrison  Anti- Narcotic  Act 
(Comp.  St.  1916,  §§  6287g-6287q)  is 
valid  as  a  revenue  measure,  having  sub- 
stantial relation  to  the  raising  of  rev- 
enue, by  bringing  the  traffic  in  such 
drugs- into  the  open,  and  it  is  imma- 
terial that  another  purpose  of  Congress 
may  have  been  the  suppression  of  the 
drug  habit.  Hughes  v.  U.  S.  (C.  O.  A.) 
253  F.  543,  545. 

Construction  of  atatute  In  general.— 

This  section  does  not  provide  that  one 
intending  to  deal  in  drugs  shall  regis- 
ter-at  his  place  of  business,  but  that  he 
shall  register  at  place  where  business 
is  to  be  carried  on.  Wallace  v.  U.  S., 
243  F.  300,  156  C.  C.  A.  80,  certiorari 
denipd  38  S.  Ct.  11,  245  U.  S.  650,  62 
L.  Ed.  531. 

Harrison  Drug  Act  did  not  in  any 
way  affect  Act  Jan,  17,  1914,  c.  9 
(Comp.  St.  1916,  §  6287a),  amending 
earlier  Act  Feb.  9,  1909,  c.  100,  pro- 
hibiting importation  of  smoking  opium, 
and  declaring  presumption  of  illegality 
of  importation  of  such  opium.  Gee 
Woe  V.  U.  S.  (C.  C.  A.)   250  F.  428. 

The     Harrison     Anti-Narcotic     Act 
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Notes  of  Decision* 

should  be  read  in  the  light  of  the  pre- 


vious legislation  of  Congress  in  re- 
straint of  the  traffic  in  opium.  U.  S. 
▼.  Jin  Fuey  Moy  (D.  C.)  253  P.  213. 

Departmental  regulationa^— This  sec- 
tion does  not  empower  them  to  make 
unlawful  a  druggist's  business  in  the 
drugs,  if  under  section  2  (Comp.  St. 
1916,  S  6287h)  it  is  not  so.  U.  S.  v. 
Joseph  Fleming  &  Son  Co.  (D.  C.)  251 
F.  932. 

Violation  of  statutes-One  merely 
having  possession  of  opium  or  deriva- 
tives of  coca  leaves  for  his  own  use 
is  not  a  violator  of  Harrison  Drug 
Act,  SS  1,  8  (Comp.  St  1916,  H  6287g, 
6287n).  Wallace  v.  U.  S.,  243  P.  300, 
156  C.  C.  A.  SO,  certiorari  denied  38  S. 
Ct.  11,  245  U.  S.  650,  62  L.  Ed.  531. 

Indictment.— Under  this  section,  per- 
son intending  to  dispose  of  opium,  etc., 
must  register  at  place  where  he  intends 
to  carry  on  business,  and  indictment 
charging  conspiracy  and  disposition  in 
First  district  of  Illinois  by  accused  and 
another,  who  was  not  therein  register- 
ed, is  not  defective  for  failure  to  aver 
such  other  had  not  registered  his  place 
of  business.  Wallace  v.  U.  S.,  243  P. 
300,  156  C.  C.  A.  80,  certiorari  denied 
38  S.  Ct.  11,  245  U.  S.  650,  62  L.  Ed. 
531. 

Indictments  charging  violation  of  this 
section  held  defective  in  failing  to  al- 
lege that  morphine  sulphate  was  de- 
rivative of  opium,  and  that  cocaine  was 
derivative  of  coca  leaves.  U.  S.  v. 
Hammers   (D.  C.)  241  F.  542. 

Under  Act  Dec.  17.  1914,  c  1,  H 
1,  8  (Comp.  St  1916,  »  6287g,  6287n). 
indictment  for  having  possession  of 
opium,  etc.,  held  not  required  to  nega- 
tive an  innocent  possession  by  alleging 
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that  the  possessiob  was  for  purposes  of 
sale.  U.  S.  V.  O'Hara  (D.  C.)  242  F. 
749. 

Evideiioe.«^Evi(]ence  that  morphine, 
heroin,  attd  cocaine  are  derivatives  of 
opium  and  coca  leaves  is  unnecessary, 
on  prosecution  for  violation  of  the  Har- 
rison Anti -Narcotic  Act  (Comp.  St. 
1916.  S§  6287g-6287q);  it  being  a  mat- 
ter of  meaning  of  words  long  in  com- 
mon use,  about  which  there  is  no 
obscurity,  controversy,  or  dispute. 
Hughes  V.  U.  S.  (O.  C.  A.)  263  F.  543, 
545. 

The  court  will  not  take  judicial  no- 
tice that  oocaine,  morphine,  and  mor- 
phine sulphate  are  derivatives  of  opium 
and  coca  leaves.  U.  S.  v.  Hammers 
(D.  C.)  241  F.  542. 

§  6287h.  (Act  Dec.  17,  1914,  c. 
unlawful,  except  on  written 

Constitutlonaltyd— This  section  is  not 
invalid  on  the  ground  that  its  provi- 
sions are  in  no  sense  provisions  of  a 
revenue  measure,  but  are  purely  police 
restrictions.  Fyke  v.  U.  S.  (O.  C.  A.) 
254  F.  226. 

In  view  of  reserved  police  power  of 
states  and  legislation  of  state  of  Tex- 
as, held,  that  indictment  under  this 
section,  charging  that  Texas  physician 
sold  and  dispensed  heroin,  derivative 
of  opium,  not  under  written  order  is- 
sued in  blank  by  commissioner  of  in- 
ternal revenue,  and  not  in  regular 
course  of  hia  professional  practice, 
states  no  cause  of  action;  statute,  in 
so  far  as  it  is  purely  a  police  regula- 
tion not  being  valid.  U.  S.  v.  Doremus 
(D.  C.)   246  F.  958. 

This  section  is  not  invalid  as  a  reve- 
nue provision,  though  its  chief  purpose 
is  to  control  distribution,  by  empower- 
ing physicians  exclusively  to  distribute 
the  drug  only  as  a  medicine,  and  there- 
by suppress  consumption  by  addicts. 
U.  S.  V.  Rosenberg  (D.  C.)  251  F.  963. 

Constnictlon  and  application  In  gen- 
eral^^his  section  applies  not  only  to 
registered  dealers,  but  to  all  sellers, 
for  revenue  is  raised  from  the  sale  of 
prohibited  drugs.  Fyke  v.  U.  S.  (C. 
C.  A.)  254  F.  225. 

Under  this  section,  a  dealer's  busi- 
ness, under  exception  (b),  is  lawful 
if  he  sells  only  on  proper  prescription, 
however  much  is  prescribed;  there  be- 
ing no  limitation  therein  or  in  excep- 
tion (a)  as  to  amount  physician  may 
prescribe.  U.  S.  v.  Joseph  Fleming 
&  Son  Co.  (D.  C.)  251  F.  932. 

Physicians     dispensing     narcotics.-^ 

Relative  to  violation  of  the  Harrison 
Anti-Narcotic  Act  (Comp.  St.  1916,  §§ 
6287g-6287q)  by  selling  without  writ- 
ten orders  from  purchasers,  it  is  im- 
material that  defendant  is  a  physician; 
his  sales  not  being  in  the  practice  of 
his  profession,  but  as  a  registered  deal- 
er. Hughes  V.  U.  S.  (O.  0.  A.)  253 
F.  643,  646. 


Trial  and  tantencs^— The  refusal  of 
a  charge  requested  by  accused,  direct- 
ing the  jury  to  find  him  not  guilty  un- 
der one  count  contained  in  the  indict- 
ment, is  not  error,  though  the  evidence 
did  not  sustain  a  conviction  under  that 
count.  Baldwin  v.  U.  S.,  238  F.  793,. 
151  C.  C.  A.  643. 

Under  Rev.  St.  {  1024  (Comp.  St. 
1916,  S  1690),  government  cannot,  in 
a  .prosecution  for  conspiring  to  violate 
and  for  violating  Harrison  Drug  Act, 
be  required  at  dose  of  its  case  to  elect 
on  which  of  acts  conviction  would  be 
sought;  several  charges  being  joined 
in  one  indictment.  Wallace  v.  U.  S.^ 
243  F.  300,  156  C.  C.  A.  80,  certiorari 
denied  38  S.  Ct  11,  245  U.  S.  650,  62 
li.  Ed.  531. 

1,  §  2.)     Sale,  etc.,  of  said  drugs 
order. 

Sale,    iwrter,    axchange,    or    glft^— ^ 

Where  parties  had  agreed  on  all  terms 
of  sale  of  narcotic  drugs  in  violation 
of  Harrison  Act,  and  only  payment 
and  delivery  remained,  sale  was  prop- 
erly treated  as  consummated.  Ham- 
mer V.  U.  S.,  249  F.  336,  161  C.  C.  A. 
344. 

The  provision  of  tbis  section,  making 
it  a  criminal  offense  to  "sell,  barter,, 
exchange,  or  give  away"  certaip  nar- 
cotic drugs,  except  on  orders  on  pre- 
scribed forms,  is  not  limited  to  cases 
where  title  to  the  prescribed  drug 
was  in  him  who  undertook  to  dispense 
it.  U.  S.  V.  Jin  Fuey  Moy  (D.  0.> 
263  F.  213. 

Failure  to  keep  order  or  records- 
Offense  of  giving  order  for  opium  and 
failing  to  preserve  duplicate,  so  as  to 
be  readily  accessible,  in  violation  of 
Anti-Drug  Act,  is  committed  when 
ready  accessibility  first  fails  after  or- 
der's acceptance,  and  is  capable  of  con- 
tinuity. U.  S.  V.  Gaag  (D.  C.)  237 
F.  728. 

Regulations*— Harrison  Anti-Nar- 
cotic Law,  S  1  (Comp.  St.  1916,  § 
6287g),  authorizing  designated  govern- 
ment officers  to  make  rules  and  regu- 
lations for  ci^rrying  the  provisions  of 
the  act  into  effect,  does  not  empower 
them  to  make  unlawful  a  druggist's 
business  in  the  drugs,  if  under  this 
section  it  is  not  so.  U.  S.  v.  Joseph 
Fleming  &  Son  Co.  (D.  C.)  251  F. 
932. 

Indiotment^^Under  Harrison  Act 
Dec.  17,  1914.  §§  2,  8  (Comp.  St.  1916. 
§§  6287h,  6287n),  an  indictment  for 
conspiracy  to  violate  the  act  is  not  de- 
fective because  it  alleges  that  one  of 
defendants  was  a  physician  registered- 
under  the  act  and  that  the  other  was 
a  proprietor  of  a  drug  store.  Thurston 
V.  U.  S.,  241  F.  335,  154  C.  C.  A.  215, 
certiorari  denied  38  S.  Ct.  9,  62  L.  Ed. 
531. 

An  indictment   charging   a   violatioi> 
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of  Harrifion  Drug  Act  need  not  nega- 
tive exemptions  contained  therein;  pro- 
visions of  section  8  (Comp.  St.  1916, 
§  6287n)  being  applicable  to  al|  ez- 
emptioDR  contained  in  act.  Wallace  v. 
U.  S.,  243  F.  300,  156  C.  O.  A.  80,  cer- 
tiorari denied  38  S.  Ct.  11,  245  U.  S. 
650,  62  L.  Ed.  531. 

Indictment  charging  violation  of 
Anti-Drug  Act,  in  that  defendant  gave 
order  for  opium  and  failed  to  preserve 
duplicate  so  as  to  be  accessible,  need 
not  allege  offense  as  of  day  certain, 
charge  being  omission  to  perform  stat- 
utory duty,  but  must  allege  offense 
was  committed  within  two  years  after 
acceptance  of  ordex.  tJ.  S.  v.  Gaag  (D. 
C.)  237  F.  728. 

In  prosecution  for  violating  this  sec- 
tion, held,  that  state  must  negative  ex- 
ception in  favor  of  dispensing  of  drugs 
by  duly  registered  physicians  to  pa- 
tients personally  attended,  and  indict- 
ment failing  to  negative  exception  is 
defective.  U.  S.  v.  Hammers  (D.  C.) 
241  F.  542. 

Indictment  charging  defendant  with 
giving  a  prescription  for  and  so  dis- 
pensing pounds  of  opium  held  to  charge 
no  offense  nnder  the  Harrison  Law. 
U.  S.  V.  Reynolds  (D.  C.)  244  F.  991. 

In  an  indictment  of  a  physician  un- 
der this  section  for  dispensing  opium 
"not  in  the  course  of  his  professional 
practice,"  the  phrase  quoted,  following 
the  language  of  the  statute,  is  not  bad 
as  a  conclusion  of  the  pleader,  as  it 
states  the  ultimate  facts.  U.  S.  v. 
Rosenberg  (D.  C.)  251  F.  963. 

Indictment  under  this  section,  charg- 
ing that  defendant  did  sell,  barter,  ex- 
change, and  give  away  narcotic  drugs, 


contrary  to  its  provisions,  held  suffi- 
cient U.  S.  ▼.  Jin  Fuey  Moy  (D.  C.) 
253  F.  213. 

Evidence   and    burden    of   proofs— A 

dealer  in  narcotic  drugs  has  the  burden 
of  showing  registry  and  payment  of  spe- 
cial tax  imposed  by  Harrison  Act 
Gee  Woe  v.  U.  S,  (C.  C.  A.)  250  F.  428. 

In  a  prosecution  under  Harrison 
Drug  Act  Dec.  17,  1914  (Comp.  St 
1916,  §§  62870-62S7q),  wherein  de- 
fendant had  not  testified  in  his  exami- 
nation in  chief  as  to  his  alleged  offer 
to  bribe  an  officer  to  delay  his  arrest, 
questions  relative  thereto  were  not 
proper  cross-examination.  Paquin  ▼.  U. 
S.  (C.  C.  A.)  251  F.  579. 

In  a  prosecution  for  violating  .the 
Harrison  Drug  Act,  evidence  held  suf- 
ficient to  sustain  the  conviction.  Wal- 
lace V.  U.  S.,  243  F.  300,  156  C.  C.  A. 
80,  certiorari  denied  38  S.  Gt  11,  245 
U.  S.  650,  62  L.  Ed.  531. 

In  prosecution  for  unlawful  sale  of 
narcotics  in  violation  of  Harrison  Act 
which  sale  occurred  at  point  far  dis- 
tant from  defendant's  residence,  evi- 
dence that  defendant  was  engaged  in 
business  of  dispensing  narcotics  at  his 
residence  held  admissible,  and  not  sub- 
ject to  attack  as  disclosing  other  of- 
fenses. Hammer  v.  U.  S.,  249  F.  336, 
161  C.  C.  A.  344. 

What  is  a  lawful  business  in  the 
sale  of  narcotics  being  defined  by  this 
section,  it  is  error,  on  prosecution  for 
violation  thereof,  to  admit  evidence 
of  what  constitutes  a  lawful  business 
therein,  varying  from  the  statutory  def- 
inition. U.  S.  V.  Joseph  Fleming  & 
Son  Co.  (D.  C.)  251  F.  932. 


§  6287k.  (Act  Dec.  17,  1914,  c.  1,  §  5.)     Duplicate  order  forms, 
etc.,  and  statements,  etc.,  to  be  open  to  inspection. 

Cited    without    definite    application, 

Thurston  v.  U.  S.  (C.  C.  A.)  241  F.  335w 

§  6287/.  (Act  Dec.  17,  1914,  c.  1,  §  6,  as  amended.  Act  Ffeb.  24,  1919, 
c.  18,  §  1007.)  Certain  preparations  and  remedies  excepted. 
The  provisions  of  this  Act  shall  not  be  construed  to  apply  to  the 
manufacture,  sale,  distribution,  giving  away,  dispensing,  or  posses- 
sion oif  preparations  and  remedies  which  do  not  contain  more  than 
two  grains  of  opium,  or  more  than  one-fourth  of  a  grain  ot  mor- 
phine, or  more  than  one-eighth  of  a  grain  of  heroin,  or  more  than 
one  grain  of  codeine,  or  any  salt  or  derivative  of  any  of  them  in  one 
fluid  ounce,  or,  if  a  solid  or  semisolid  preparation,  in  one  avoirdu- 
pois ounce ;  or  to  liniments,  ointments,  or  other  preparations  which 
are  prepared  for  external  use,  only,  except  liniments,  ointments, 
and  other  preparations  which  contain  cocaine  or  any  of  its  salts  or 
alpha  or  beta  eucaine  or  any  of  their  salts  or  any  synthetic  sub- 
stitute for  them:  Provided,  That  such  remedies  and  preparations 
are  manufactured,  sold,  distributed,  given  away,  dispensed,  or  pos- 
sessed as  medicines  and  not  for  the  purpose  of  evading  the  inten- 
tions and  provisions  of  this  Act :  Provided  further,  That  any  man- 
ufacturer, producer,  compounder,  or  vendor  (including  dispensing 
physicians)  of  the  preparations  and  remedies  mentioned  in  this  sec- 
tion shall  keep  a  record  of  all  sales,  exchanges,  or  gifts  of  such  prep- 
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arations  and  remedies  in  such  manner  as  the  Commissioner  of  In- 
ternal Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
shall  direct.  Such  record  shall  be  preserved  for  a  period  of  two 
years  in  such  a  way  as  to  ke  readily  accessible  to  inspection  by  any 
officer,  agent  or  employee  of  the  Treasury  Department  duly  author- 
ized for  that  purpose,  and  the  State,  Territorial,  District,  municipal, 
and  insular  officers  named  in  section  5  of  this  Act,  and  every  such 
person  so  possessing  or  disposing  of  such  preparations  and  remedies 
shall  register  as  required  in  section  1  of  this  Act  and,  if  he  is  not 
paying  a  tax  under  this  Act,  hp  shall  pay  a  special  tax  of  $1  for  each 
ypar,  or  fractional  part  thereof,  in  which  he  is  engaged  in  such  oc- 
cupation, to  the  collector  of  internal  revenue  of  the  district  in  which 
he  carries  on  such  occupation  as  provided  in  this  Act.  The  provi- 
sions of  this  Act  as  amended  shall  not  apply  to  decocainized  coca 
leaves  or  preparations  made  therefrom,  or  to  other  preparations  of 
coca  leaves  which  do  not  contain  cocaine.  (38  Stat.  789.  40  Stat. 
1132.) 

This  section  was  amended  by  {  1007  of  the  Revenue  Act  of  1916,  cited 
above,  to  read  as  set  forth  above.  Prior  to  this  amendment  this  section  read 
as  follows:  "The  provisions  of  this  Act  shall  not  be  construed  to  apply  to 
the  sale,  distribution,  giving  away,  dispensing,  or  possession  of  preparations 
and  remedies  which  do  not  contain  more  than  two  grains  of  opium,  or  more 
than  one-fourth  of  a  grain  of  morphine,  or  more  than  one-eighth  of  a  grain 
of  heroin,  or  more  than  one  grain  of  codeine,' or  any  salt  or  derivative  of  any 
of  them  in  one  fluid  ounce,  or,  if  a  solid  or  semisolid  preparation,  in  one 
avoirdupois  ounce;  or  to  liniments,  ointments,  or  other  preparations  which 
are  prepared  for  external  use  only,  except  liniments,  ointments,  and  other 
preparations  which  contain  cocaine  or  any  of  its  salts  or  alpha  or  beta  eu- 
caine  or  any  of  their  salts  or  any ' synthetic  substitute  for  them:  Provided, 
That  such  remedies  and  preparations  are  sold,  distributed,  given  away,  dis- 
pensed, or  possessed  as  medicines  and  not  for  the  purpose  of  evading  the  in- 
tentions and  provisions  of  this  Act.  The  provisions  of  this  Act  shall  not 
apply  to  decocainized  coca  leaves  or  preparations  made  therefrom,  or  to  other 
preparations  of  coca  leaves  which  do  not  contain  cocaine." 

§  6287n.  (Act  Dec.  17,  1914,  c.  1,  §  8.)     Possession  or  control  of 
drugs  by  person  not  registered,   etc,  unlawful;    exceptions. 

Validity^— Const.  Amend.  6,  does  not  •  6287n),   and  hence   purchaser   for   his 

preclude  Congress  from  exacting,  as  it  own  use,  who  testified  in  a  prosecution 

has  in  this  section,  that  it  shall  not  be  for  violation  of  the  Drug  Act,  cannot  be 

necessary  to  negative  in  any  indictment  treated  as  an  accomplice  of  seller  and 

any  of  the  statutory  exemptions  or  ex-  accused,  his  coconspirator.    Wallace  y. 

ceptions  therein.    Fyke  v.  U.  S.  (C.  C.  U.  S.,  243  F.  300,  156  C.  C.  A.  80,  cer- 

A.)  254  F.  225.  tiorari  denied  38  S.  Ct.  11,  245  U.  S. 

650,  62  L.  Ed.  531. 

CoHstruotlon  and  application  in  qmi-  Despite  construction  of  this  section, 

eraJ^^his  section  held  to  make  pos-  held,  that  accused,  though  he  appeared 

session   of   prohibited   drugs  unlawful,  to  have  obtained  smoking  opium  from 

and  not  merely  to  provide  a  rule  of  a  source   having  no  direct   connection 

evidence  for  violations  of  section  1.    U.  with  importation,  is  liable   under  Act 

S.  V.  O'Hara  (D.  C.)  242  F.  749.  Jan.  17,  1914,  §§  2,  3  (Comp.  St  1916, 

8801,  8801a),  unless  he  can  rebut  the 


Persons  fo   wiiom   statute  applies.—  presumption   of  unlawful  importation. 

This  section  refers  to  those  only  who  U.  S.  v.  Ah  Hung  (D.  C.)  243  F.  762. 
are  required  by  that  statute  to  register 

and  pay  the  special  tax.    U.  S.  v.  Jin  Indictment.— Under      Harrison      Act 

Fuey  Moy,  36  S.  Ct  658,  241  U.  S.  394,  r>ec.  17,  1914,. §§  2,  8  (Comp.  St  1916, 

60  L.  Ed.  1061,  affirming  judgment  (D.  §§  6287h,  6287n),  an  indictment  for  con- 

C.)  225  F..1003.  spiracy  to  violate  the  act  is  not  defec- 

Fbr  unregistered  dealer  in  opium  to  tive,  because  it  illeges  that  one  of  de- 
have  possession  of  ppium  is  a  violation  fendants  was  a  physician  registered  un- 
of  this  section.  Gee  Woe  v.  U.  S.  (C.  ^^^  t^e  act  and  that  the  other  was  a 
C.  A.)  250  F.  428.                            '  proprietor  of  a  drug  store.    Thurston 

v.  U.  S.,  241  F.  335,  154  C.  C.  A.  215, 

Keeping  for  personal  use^— One  mere-  certiorari  denied  38  S.  Ct  9,  62  L.  Ed. 

ly  having  possession  of  opium  or  deriv-  529. 

atives  of  coca  leaves  for  his  own  use  An  indictment  charging  a  violation  of 

is  not  a  violator  of  Harrison  Drug  Act,  the  Harrison  Narcotic  Act  (Comp.  St. 

1,    8    (Comp.    St    1916,    {    6287g,  1916,  §§  6287g-6287q)  held  to  sufficient- 
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ly  negative  any  of  the  exemptions  and 
exceptions  therein  contained.  Fyke  v. 
U.  S.  (C.  C.  A.)  254  F.  225. 

Under  Act  Dec.  17,  1914,  c.  1,  §fi  1, 
8  (Comp.  St.  1916,  §§  6287g,'  6287n), 
indictment  for  having  possession  of 
opium,  etc.,  held  not  required  to  nega- 
tive an  innocent  possession  by  alleging 
that  the  possession  was  for  purposes 


of  sale.    tJ.  S.  ▼.  O'Hara  (D.  C.)  242  F. 
749. 

Indictment  charginir  conspiracy  to 
commit  an  offense  denounced  by  Harri- 
son  Aat  of  December  17,  1914,  relat- 
ing to  narcotic  drugs  need  not  negative 
exceptions  found  in  statute  defining  of- 
fense which  was  object  of  conspiracy. 
U.  S.  V.  D'Arcy  (D.  O.)  243  F.  739. 


§  6287(7.  (Act  Dec.  17,  1914,  c.  1,  §  9.)     Violations  of  act;   pun- 
ishment. 

Construction    and    application.— Rule 

of  strict  construction  applies  to  crim- 
inal provisions  of  the  Harrison  Anti- 
Narcotic  Act.  U.  S.  V.  Doremus  (D. 
C.)  246  F.  958. 


Nature  of  off ense*— Violation  of  Anti- 
Drug  Act,  by  giving  order  for  opium 
and  failing  to  preserve  duplicate  so  as 
to  be  readily  accessible,  is  in  nature 
merely  a  misdemeanor',  and  not  a  true 
crime,  though  made  a  felofiy  by  Penal 
Code,  {  335  (Comp.  St/  1916,  §  10509). 
U.  S.  V.  Gaag  (D.  C.)  237  F.  728. 

I  ndlctment<— An  indictment  charging 
that  defendant  sold  narcotic  drugs  in 
violation  of  the  Harrison  Narcotic  Act 
held  sufficient  to  charge  a  violation  of 
the  act,  and  show  defendant  to  be  sub- 
ject to  the  penalty  prescribed  by  this 
section,  regardless  of  whether  it  was 
alleged  defendant  was  required  to  reg- 
ister. Fyke  v.  U.  S.  (C.  C.  A.)  254  F. 
225. 

An  indictment  charging^  a  physician 
and  a  druggist  with  conspiring  to  vio- 
late the  Harrison  Act,  regulating  the 
sale  of  narcotics,  held  fully  to  inform 
the  defendants  of  the  charge,  so  as  to 
be  sufficient  to  put  them  on  trial. 
Thurston  v.  U.  S.,  241  F.  335,  154  C. 
C.  A.  215.  certiorari  denied  38  S.  Ct.  9, 
62  'L.  Ed.  529. 

Indictment  charging  offeritee  of  con- 
spiracy to  violate  Harrison  Act  held  to 
sufficiently  aver  place  of  commission 
of  overt  acts.  U.  S.  v.  D'Arcy  (D.  C.) 
243  F.  739. 

Trial*— In  a  prosecution  under  Harri- 
son Drug  Act  Dec.  17,  1914  (Comp.  St. 
1916,  §§  6287g-6287q),  the  indictment 
not  charging  defendant's  attempt  to 
bribe  an  officer,  and  there  being  no 
evidence  thereof,  or  as  to  defendant's 
character,  except  on  defendant'^  cross- 


examination,  it  was  improper  for  the 
prosecuting  attorney  in  argument  to 
comment  on  the  fact  that  defendant, 
long  after  the  offense  was  committed, 
had  offered  money  to  an  officer  if  the 
latter,  would  defer  the  arrest.  Paquin 
,  V.  U.  S.  (O.  C.  A.)  251  F.  579. 

Evidenoe*— In  a  prosecution  for  con- 
spiring to  violate  and  violating  Harri- 
son Drug  Act,  evidence  of  accused*8 
assistance  to  his  coconspirator  in  prior 
prosecution  for  violating  state  drug 
acts  held  admissible  to  show  relations 
between  parties,  etc.  Wallace  v.  U.  S., 
243  F.  300,  156  O.  C.  A.  80,  certiorari 
denied  38  S.  Ct.  11,  245  U.  S.  650,  62 
L.  Ed.  531. 

In  prosecution  for  conspiring  to  vio- 
late  and  violating  the  Harrison  Drug 
'Act,  evidence  held  sufficient  to  estab- 
lish the  venue  in  the  district  laid  in  the 
indictment.    Id. 

Judoment  and  sentence.— Where  the 
evidence  abundantly  supported  more 
than  one  of  the  five  counts  charging 
the  defendant  with  violating  Drug 
Registration  Act  Dec.  17,  1914,  and 
the  sentence  imposed  was  such  as 
could  have  been  imposed  under  this 
section  of  that  act  for  a  single  offense, 
the  judgment  will  not  be  reversed  for 
errors  affecting  only  one  count.  Bald- 
win V.  U.  S.,  238  F.  793,  151  C.  C.  A. 
643. 

The  appellate  court  cannot  substi- 
tute its  own  discretion  for  that  of  the 
District  Court,  and,  those  believing 
lighter  punishments  than  those  impos- 
ed for  violation  of  the  Harrison  Drug 
Act  would  have  vindicated  the  law, 
punishment  imposed  cannot  be  treated 
as  excessive.  Wallace  v.  U.  S.,  243  F. 
300,  156  C.  C.  A.  80,  certiorari  denied 
38  S.  Ct  11,  245  U.  S.  650,  62  L.  Ed. 
531. 


§  6287r.  (Act  Feb.  24,  1919,  c.  18,  §  1008.)  Forfeiture  and  dis- 
position of  opium  seized. 
All  opium,  its  salts,  derivatives,  and  compounds,  and  coca  leaves, 
salts,  derivatives,  and  compounds  thereof,  which  may  now  be  un- 
der seizure  or  which  may  hereafter  be  seized  by  the  United  States 
Government  from  any  person  or  persons  charged  with  any  violation 
of  the  Act  of  October  1,  1890,  as  amended  by  the  Acts  of  March  3, 
1897,  February  9,  1909,  and  January  17,  1914,  or  the  Act  of  Decem- 
ber 17,  1914,  shall  upon  conviction  of  the  person  or  persons  from 
whom  seized  be  confiscated  by  and  forfeited  to  the  United  States; 
and  the  Secretary  is  hereby  authorized  to  deliver  for  medical  or 
scientific  purposes  to  any  department,  bureau,  or  other  agency  of 
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the  United  States  Government, '  upon  proper  application  therefor 
under  such  regulation  as  may  be  prescribed  by  the  Commissioner, 
with  the  approval  of  the  Secretary,  any  of  the  drugs  so  seized,  con- 
fiscated, and  forfeited  to  the  United  States. 

The  provisions  of  this  section  shall  also  apply  to  any  of  the  afore- 
said drugs  seized  or  cbming  into  the  possession  of  the  United  States 
in  the  enforcement  of  any  of  the  above-mentioned  Acts  where  the 
owner  or  owners  thereof  are  unknown.  None  of  the  aforesaid  drugs 
coming  into  possession  of  the  United  States  under  the  operation  of 
said  Acts,  or  the  provisions  of  this  section,  shall  be  destroyed  with- 
out certification  by  a  committee  appointed  by  the  Commissioner, 
with  the  approval  of  the  Secretary,  that  they  are  of  no  value  for 
medical  or  scientific  purposes.     (40  Stat.   1132.) 

This  section  is  §  1008  of  the  Revenue  Act  of  1918  (Title  X—Special  Taxes), 
cited  above. 

For  the  acts  relating  to  opium,  etc.,  referred  to  in  this  section,  see  U.  S. 
Comp.  St.  191Q,  §§  6287a-6287f,  8800-8801f. 


CHAPTER  EIGHT— BANKS  AND  BANKERS 

§  6293..  (R.  S.  §  3409.)     Taxes,  when  payable. 

Cited    without    definite    application, 

Wainwright  v.  Pennsylvania  K.  Uo.  (D. 
C.)  253  F.  459. 


CHAPTER  EIGHT  A— SPECIAL  EXCISE  TAX  ON 

CORPORATIONS 

§§  6300-6309.     [Superseded.] 

These  sections  of  the  U.  S.  Compiled  Statutes,  1913,  consisted  of  the  pro- 
visions of  the  Payne-Aldrich  Tariff  Act  of  Aug.  5,  1909,  c.  6,  S  38,  36  Stat 
112,  imposing  a  special  excise  tax  on  corporations,  and  subsequent  acts  amend- 
atory thereof,  relating  to  such  tax.  These  provisions  were  continued  in  force 
for  a  limited  time  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  IV,  S. 
Said  proviiions  were  however  wholly  superseded  by  Act  Sept.  8,  1916,  c.  463, 
Title  I,  part  II  (U.  S.  Comp.  St.  1916,  §§  6336j-6336x),  imposing  an  income 
tax  on  corporations,  and  by  §  407  of  said  Act  Sept.  8,  1916,  c.  463  (U.  S. 
Comp.  St  1916,  {  5980a),  imposing  a  special  tax  on  corporations.  These  sec- 
tions were  accordingly  omitted  from  the  United  States  Compiled  Statutes  of 
1916.  But,  owing  to  the  fact  that,  for  the  calendar  years  1911  and  1912, 
the  net  income  of  corporations  for  the  purpdse  of  determining  the  War-Profits 
and  Excess-Profits  Tax  is  to  be  ascertained  and  returned  in  accordance  with 
the  provisions  of  these  sections,  by  Act  Feb.  24,  1919,  c.  18,  §  320,  post,  § 
63367/ieg,  these  sections  are  now  inserted  in  full  below. 

The  text  of  Act  Aug.  5,  1909,  c.  6,  §  38,  is  as  follows: 

[§  6300.]  "Every  corporation,  joint  stock  company  or  association,  organized 
for  profit  and  having  a  capital  stock  represented  by  shares,  and  every  insur- 
ance company,  now  or  hereafter  organized  under  the  laws  of  the  United  States 
or  of  any  State  or  Territory  of  the  United  States  or  under  the  Acts  of  Con- 
gress applicable  to  Alaska  or  the  District  of  Columbia,  or  now  or  hereafter 
organized  under  the  laws  of  any  foreign  country  and  engaged  in  business  in 
any  State  or  Territory  of  the  United  States  or  in  Alaska  or  in  the  District 
of  Columbia,  shall  be  subject  to  pay  annually  a  special  excise  tax  with  respect 
to  the  carrying  on  or  doing  business  by  such  corporation,  joint  stock  company 
or  association,  or  insurance  company,  equivalent  to  one  per  centum  upon  the 
entire  net  income  over  and  above  five  thousand  dollars  received  by  it  from  all 
sources  during  such  year,  exclusive  of  amounts  received  by  it  as  dividends 
upon  stock  of  other  corporations,  joint  stock  companies  or  associations,  or  in- 
surance companies,  subject  to  the  tax  hereby  imposed;  or  if  organized  under 
the  laws  of  any  foreign  country,  upon  the  amount  of  net  income  over  and 
above  five  thousand  dollars  received  by  it  from  business  transacted  and  capital 
invested  within  the  United  States  and  its  Territories,  Alaska,  and  the  District 
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of  Columbia  during  such  year,  exclusive  of  amounts  so  received  by  it  as 
dividends  upon  stock  of  other  corporations,  joint  stock  companies  or  associa- 
tions or  insurance  companies,  subject  to  the  tax  hereby  imposed:  Provided, 
however,  That  nothing  in  this  section  contained  shall  apply  to  labor,  agricul- 
tural or  horticultural  organizations,  or  to  fraternal  beneficiary  societies,  or- 
ders, or  associations  operating  under  the  lodge  system,  and  providing  for  the 
payment  of  life,  sick,  accident,  and  other  benefits  to  the  members  of  such 
societies,  orders,  or  associations  and  dependents  of  such  members,  nor  to 
domestic  building  and  loan  associations,  organized  and  operated  exclusively 
.  for  the  mutual  benefit  of  their  members,  nor  to  any  corporation  or  association 
organized  and  operated  exclusively  for  religious,  charitable,  or  educational 
purposes,  no  part  of  the  net  income  of  which  inures  to  the  benefit  of  any 
private  stockholder  or  individual." 

■  [§  6301.]  "Second.  Such  net  income  shall  be  ascertained  by  deducting  from 
the  gross  amount  of  the  income  of  such  corporation,  joint  stock  company  or 
association,  "or  insurance  company,  received  within  the  year  from  all  sources, 
(first)  all  the  ordinary  and  tiecessary  expenses  actually  paid  within  the  year 
out  of  income  in  the  maintenance  and  operation  of  its  business  and  properties, 
including  all  charges  such  as  rentals  or  franchise  payments,  required  to  be 
made  as  a  condition  to  the  continued  use  or  possession  of  property ;  (second) 
all  losses  actually  sustained  within  the  year  and  not  compensated  by  insurance 
or  otherwise,  including  a  reasonable  allowance  for  depreciation  of  property,  if 
any,  and  in  the  case  of  insurance  companies  the  sums  other  than  dividends, 
paid  within  the  year  on  policy  and  annuity  contracts  and  the  net  addition,  if 
any,  required  by  law  to  be  made  within  the  year  to  reserve  funds;  (third)  in- 
terest actually  paid  within  the  year  on  its  bonded  or  other  indebtedness  to  an 
amount  of  such  bonded  and  other  indebtedness  not  exceeding  the  paid-up  capi- 
tal stock  of  such  corporation,  joint  stock  company  or  association,  or  insurance 
company,  outstanding  at  the  close  of  the  year,  and  in  the  case  of  a  bank, 
banking  association  or  trust  company,  all'  interest  actually  paid  by  it  within 
the  year  on  deposits;  (fourth)  all  sums  paid  by  it  within  the  year  for  taxes 
imposed  under  the  authority  of  the  United  States  or  of  any  State  or  Territory 
thereof,  or  imposed  by  the  government  of  any  foreign  country  as  a  condition 
to  carrying  on  business  therein;  (fifth)  all  amounts  received  by  it  within  the 
year  as  dividends  upon  stock  of  other  corporations,  joint  stock  companies  or 
associations,  or  insurance  companies,  subject  to  the  tax  hereby  imposed:  Pro- 
vided, That  in  the  case  of  a  corporation,  joint  stock  company  or  association, 
or  insurance  company,  organized  under  the  laws  of  a  foreign  country,  such 
net  income  shall  be  ascertained  by  deducting  from  the  gross  amount  of  its 
income  received  within  the  year  from  business  transacted  and  capital  invested 
within  the  United  States  and  any  of  its  Territories,  Alaska,  and  the  District 
of  Columbia,  (first)  all  the  ordinary  and  necessary  expenses  actually  paid  with- 
in the  year  out  of  earnings  in  the  maintenance  and  operation  of  its  business 
and  property  within  the  United  States  and  its  territories,  Alaska,  and  the 
District  of  Columbia,  including  all  charges  such  as  rentals  or  franchise  pay- 
ments required  to  be  made  as  a  condition  to  the  continued  use  or  possession  of 
property;  (second)  all  losses  actually  sustained  within  the  yKir  in  business 
conducted  by  it  within  the  United  States  or  its  Territories,  Alaska,  or  the 
District  of  Columbia  not  compensated  by  insurance  or  otherwise,  including  a 
reasonable  allowance  for  depreciation  of  property,  if  any,  and  in  the  case  of 
Insurance  companies  the  sums  other  than  dividends,  paid  within  the  year 
on  policy  and  annuity  contracts  and  the  net  addition,  if  any,  required  by  law 
to  be  made^  within  the  year  to  reserve  funds;  (third)  interest  actually  paid 
within  the  year  on  its  bonded  or  other  indebtedness  to  an  amount  of  such 
bonded  and  other  indebtedness,  not  exceeding  the  proportion  of  its  paid-up 
capital  stock  outstanding  at  the  close  of  the  year  which  the  gross  amount  of 
its  income  for  the  year  from  business  transacted  and  capital  invested  within 
the  United  States  and  any  of  its  Territories,  Alaska,  and  the  District  of  Co- 
lumbia bears  to  the  gross  amount  of  its  income  derived  from  all  sources  within 
and  without  the  United  States;  (fourth)  the  sums  paid  by  it  within  the  year 
for  taxes  imposed  under  the  authority  of  the  United  States  or  of  any  State  or 
Territory  thereof;  (fifth)  all  amounts  received  by  it  within  the  year  as  din* 
dends  upon  stock  of  other  corporations,  joint  stock  companies  or  associations, 
and  insurance  companies,  subject  to  the  tax  hereby  imposed.  In  the  case  of 
assessment  insurance  companies  the  actual  deposit  of  sums  with  State  or 
Territorial  officers,  pursuant  to  law,  as  additions  to  guaranty  or  reserve  funds 
shall  be  treated  as  being  payments  required  by  law  to  reserve  funds." 

[§  6302.]  "Third.  There  shall  be  deducted  from  the  amount  of  the  net  in- 
come of  each  of  such  corporations,  joint  stock  companies  or  associations,  or 
insurance  companies,  ascertained  as  provided  in  the  foregoing  paragraphs  of 
this  section,  the  sum  of  five  thousand  dollars,  and  said  tax  shall  be  computed 
upon  the  remainder  of  said  net  income  of  such  corporation,  joint  stock  com- 
pany or  association,  or  insurance  company,  for  the  year  ending  December 
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thirty-first,  nineteen  hundred  and  nine,  and  for  each  calendar  year  thereafter; 
and  on  or  before  the  first  day  of  March,  nineteen  hundred  and  ten,  and  the 
first  day  of  March  in  each  year  thereafter,  a  true  and  accurate  return  under 
oath  or  affirmation  of  its  president,  vice-president,  or  other  principal  officer, 
and  its  treasurer  or  assistant  treasurer,  shall  be  made  by  each  of  the  corpora* 
tions,  joint  stock  companies  or  associations,  and  insurance  companies,  subject 
to  the  tax  imposed  by  this  section,  to  the  collector  of  internal  revenue  for  the 
district  in  which  such  corporation,  joint  stock  company  or  association,  or  in- 
surance company,  has  its  principal  place  of  business,  or,  in  the  case  of  a  cor- 
poration, joint  stock  company  or  association,  or  insurance  company,  organized 
under  the  laws  of  a  foreign  country,  in  the  place  where  its  principal  business 
is  carried  on  within  the  United  SUtee,  in  such  form  as  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  shall 
prescribe,  setting  forth,  (first)  the  total  amount  of  the  paid-up  capital  stock  of 
such  corporation,  joint  stock  company  or  association,  or  insurance  company, 
outstanding  at  the  close  of  the  year;  (second)  the  total  amount  of  the  bonded 
and  other  indebtedness  of  such  corporation,  joint  stock  company  <ft  association, 
or  insurance  company  at  the  close  of  the  year;  (third)  the  gross  amoijnt  of 
the  income  of  such  corporation,  joint  stock  company  or  association,  or  in- 
surance company,  received  during  such  year  from  all  sources,  and  if  organized 
Udder  the  laws  of  a  foreign  country  the  gross  amount  of  its  income  received 
within  the  year  from  business  transacted  and  capital  invested  within  the 
United  States  and  any  of  its  Territories,  Alaska,  and  the  District  of  Colum- 
bia; also  the  amount  received  by  such  corporation,  joint  stock  company  or 
association,  or  insurance  company,  within  the  year  by  way  of  dividends  upon 
stock  of  other  corporations,  joint  stock  companies  or  associations,  or  insur- 
ance companies,  subject  to  the  tax  imposed  by  this  section ;  (fourth)  the  total 
amount  of  all  the  ordinary  and  necessary  expenses  actually  paid  out  of  earn- 
ings in  the  maintenance  and  operation  of  the  business  and  properties  of  such 
corporation,  joint  stock  company  or  association,  or  insurance  company,  with- 
in the  year,  stating  separately  all  charges  such  as  rentals  or  franchise  pay- 
ments required  to  be  made  'as  a  condition  to  the  continued  use  or  possession  of 
property,  and  if  organised  under  the  laws  of  a  foreign  country  the  amount  so 
paid  in  the  maintenance  and  operation  of  its  business  within  the  United  States 
and  its  Territories,  Alaska,  and  the' District  of  Columbia;  ^fth)  the  total 
amount  of  all  losses  actually  sustained  during  the  year  and  not  compensated 
by  insurance  or  otherwise,  stating  separately  any  amounts  allowed  for  depre- 
ciation of  property,  and  in  the  case  of  insurance  companies  the  sums  other 
than  dividends,  paid  within  the  year  on  policy  and  antiuity  contracts  and  the 
net  addition,  if  any,  required  by  law  to  be  made  within  the-  year  to  reserve 
funds ;  and  in  the  case  of  a  corporation,  joint  stock  company  or  association  or 
insurance  company,  organized  under  the  laws  of  a  foreign  country,  all  losses 
actually  sustained  by  it  during  the  year  in  business  conducted  by  it  within  the 
United  States  or  its  Territories,  Alaska,  and  the  District  of  Columbia,  not 
compensated  by  insurance  or  otherwise,  stating  separately  any  amounts  allow- 
ed for  depreciation  of  property,  and  in  the  case  of  insurance  companies  the 
sums  other  than  dividends,  paid  within  the  year  on  policy  and  annuity  con- 
tracts and  the  net  addition,  if  any,  required  by  law  to  be  made  within  the  year 
to  reserve  fund ;  (sixth)  the  amount  of  interest  actually  paid  within  the  year 
on  its  bonded  or  other  indebtedness  to  an  amount  of  such  bonded  and  other 
indebtedness  not  exceeding  the  paid-up  capital  stock  of  such  corporation,  joint 
stock  company,  or  association,  or  insurance  company,  outstanding  at  the  close 
of  the  year,  and  in  the  case  of  a  bank,  banking  association  or  trust  company, 
stating  separately  all  interest  paid  by  it  within  the  year  on  deposits;  or  in 
case  of  a  corporation,  joint  stock  company  or  association,  or  insurance  com- 
pany, organized  under  the  laws  of  a  foreign  country,  intejest  so  paid  on  its 
bonded  or  other  indebtedness  to  an  amount  of  such  bonded  and  other  indebted- 
ness not  exceeding  the  proportion  of  its  paid-up  capital  stock  outstanding  at 
the  close  of  the  year,  which  the  gross  amount  of  its  income  for  the  year  from 
business  transacted  and  capital  invested  within  the  United  States  and  any  of 
its  Territories,  Alaska,  and  the  District  of  Columbia,  bears  to  the  gross  amount 
of  its  income  derived  from  all  sources  within  and  without  the  United  States; 
(seventh)  the  amount  paid  by  it  within  the  year  for  taxes  imposed  under  the 
authority  of  the  United  States  or  any  State  or  Territory  thereof,  and  separate- 
ly the  amount  so  paid  by  it  for  taxes  imposed  by.  the  government  of  any  for- 
eign country  as  a  condition  to  carrying  on  business  therein:  (eighth)  the  net 
income  of  such  corporation,  joint  stock  company  or  association,  or  insurance 
company,  after  makinp  the  deductions  in  this  section  authorized.  All  such 
returns  shall  as  received  be  transmitted  forthwith  by  the  collector  to  the 
Commissioner  of  Internal  Revenue." 

[§  6303.]  "Fourth.  Whenever  evidence  shall  be  produced  before  the  Com- 
missioner of  Internal  Revenue  which  in  the  opinion  of  the  commissioner  justi- 
fies the  belief  that  the  return  made  by  any  corporation,  joint  stock  company 
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or  association,  or  insurance  company,  is  incorrect,  or  whenever  any  collector 
shall  report  to  the  Oommissioner  of  Internal  Revenue  that  any  corporation, 
joint  stock  company  or  association,  or  insurance  company,  has  failed  to  make 
a  return  as'  required  by  law,  the  Oommissioner  of  Internal  Revenue  "may  re- 
quire from  the  corporation,  joint  stock  company  or  association,  or  insurance 
company  making  such  return,  such  further  information  with  reference  to  its 
capital,  income,  losses,  and  expenditures  as  he  may  deem  expedient;  and  the 
Oommissioner  of  Internal  Revenue,  for  the  purpose  ^  ascertaining  the  cor- 
rectness of  ""such  return  or  foe  the  purpose  of  making  a  return  where  none 
has  been  made,  is  hereby  authorised,  by  any  regularly  appointed  revenue  agent 
specially  designated  by  him  for  that  purpose,  to  examine  any  books  and  papers 
bearing  upon  the  matters  required  to  be  induded  in  the  return  of  such  corpo- 
ration, joint  stock  company  or  association,  or  insurance  company,  and  to  re- 
quire the  attendance  of  any  officer  or  employee  of  such  corporation,  joint  stock 
company  or  association,  or  insurance  company,  and  to  take  his  testimony  with 
reference  to  the  matter  required  by  law  to  be  included  in  such  return,  with 
power  to^ administer  oaths  to  such  person  or  persons;  and  the  Oommissioner 
of  Internal  Revenue  may  also  invoke  the  aid  of  any  court  of  the  United  States 
having  jurisdiction  to  require  the  attendance  of  such  officers  or  employees  and 
the  production  of  such  books  and  papers.  Upon  the  information  so  acquired 
the  Oommissioner  of  Internal  Revenue  may  amend  any  return  or  make  a  re- 
turn where  none  has  been  made.  All  proceedings  taken  by  the  Oommissioner 
of  Internal  Revenue  under  the  provisions  of  this  section  shall  be  subject  to 
the  approval  of  the  Secretary  of  the  Treasury.  ^ 

[§  6304.]  "Fifth.  All  returns  shall  be  retained  by  the  Oommissioner  of  In- 
ternal Revenue,  who  shall  make  assessments  thereon;  and  in  case  of  any  re- 
turn made  with  false  or  fraudulent  intent,  he  shall  add  one  hundred  i>er 
centum  of  such  tax,  and  in  case  of  a  refusal  or  neglect  to  make  a  return  or 
to  verify  the  same  as  aforesaid  he  shall  add  fifty  per  centum  of  such  tax.  In 
case  of  neglect  occasioned  by  the  sickness  or  absence  of  an  officer  of  such  cor- 
poration, joint  stock  company  or  association,  or  insurance  company,  required 
to  mak^  said  return,  or  for  other  sufficient  reason,  the  c(dlector  may  allow 
such  further  time  for  making  and  delivering  sudi  return  as  he  may  deem 
necessary,  not  exceeding  tlilrty  days.  The  amount  so  added  to  the  tax  shall 
be  collected  at  the  same  time  and  in  the  same  manner  as  the  tax  originally 
assessed  umess  the  refusal,  neglect,  or  falsity  is  discovered  after  the  date  for 
payment  of  said  taxes,  in  which  case  the  amount  so  added  shall  be  paid  by  the 
delinquent  corporation,  joint  stock  company  or  association,  or  insurance 
company,  immediately  upon  notice  given  by  the  collector.  All  assessments 
shall  be  made  and  the  several  corporations,  joint  stock  companies  or  aasocia- 
tions,  or  insurance  companies,  shall  be  notified  of  the  amount  for  which  they 
are  respectively  liable  on  or  before  the  first  day  of  June  of  each  successive 
year,  and  said  assessments  shall  be  paid  on  or  before  the  thirtieth  day  of 
June,  except  in  cases  of  refusal  or  neglect  to  make  such  return,  and  in  cases 
of  false  or  fraudulent  returns,  in  which  cases  the  Oommissioner  of  Internal 
Revenue  shall,  upon  the  discovery  thereof,  at  any  time  within  three  years 
after  said  return  is  due,  make  a  return  upon  information  obtained  as  abore 
provided  for,  and  the  assessment  made  by  the  Oommissioner  of  Internal  Reve-  ^ 
nue  thereon  shall  be  paid  by  such  corporation,  joint  stock  company  or  associa- 
tion, or  insurance  company  immediately  upon  notification  of  the  amount  of 
such  assessment;  and  to  any  sum  or  sums  due  and  unpaid  after  the  thirtieth 
day  of  June  in  any  year,  and  for  ten  days  after  notice  and  ilemand  thereof  by 
the  collector,  there  shall  be  added  the  sum  of  five  per  centum  on  the  amount 
of  tax  unpaid  and  interest  at  the  rate  of  one  per  centum  per  month  upon 
said  tax  from  the  time  the  same  becomes  due. 

[§  6305.]  "Sixth.  When  the  assessment  shall  be  made,  as  provided  in  this 
section,  the  returns,  together  with  any  corrections  thereof  which  may  have 
been,  made  by  the  commissioner,  shall  be  filed  in  the  office  of  the  Oommissioner 
of  Internal  Revenue  and  shall  constitute  public  records  and  be  open  to  in- 
spection as  such. 

[§  6306.]  "Seventh.  It  shall  be  unlawful  for  any  collector,  deputy  collector, 
agent,  clerk,  or  other  officer  or  employee  of  the  United  States  to  divulge  or 
make  known  in  any  manner  whatever  not  provided  by  law  to  any  person  any 
information  obtained  by  him  in  the  discharge  of  his  official  duty,  or  to  divulge 
or  make  known  in  any  manner  not  provided  by  law  any  document  received, 
evidence  taken,  or  report  made  under  this  section  except  upon  the  special  di- 
rection of  the  President;  and  any  offense  against  the  foregoing  provision  shall 
be  a  misdemeanor  and  be  punished  by  a  fine  not  exceeding  one  thousand  dol- 
lars, or  by  imprisonment  not  exceeding  one  year,  or  both,  at  the  discretion  of 
the  court. 

[§  6307.]  "Eighth.  If  any  of  the  corporations,  joint  stock  companies  or 
associations,  or  insurance  companies,  aforesaid,  shall  refuse  or  neglect  to  make 
a  return  at  the  time  or  times  hereinbefore  specified  in  each  year,  or  shall  ren- 
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der  a  fals^  or  fraudulent  return,  such  corporation,  joint  stock  company  or 
association,  or  insurance  company,  shall  be  liable  to  a  penalty  of  not  less  than 
one  thousand  dollars  and  not  exceeding  ten  thousand  dollars. 

"Any  person  authorised  by  law  to  make,  render,  sign,  or  verify  any  return 
who  makes  any  false  or  fraudulent  return,  or  statement,  with  intent  to  defeat 
or  eyade  the  assessment  required  by  this  section  to  be  made,  shall  be  guilty 
of  a  misdemeanor,  and  shall  be  fined  not  exceeding  one  thousand  dollars  or  be 
imprisoned  not  exceeding  one  year,  or  both,  at  the  discretion  of  the  court,  with 
the  costs  of  prosecution. 

"All  laws  relating  to  the  collection,  remission,  and  refund  of  internal-revenue 
taxes,  so  far  as  applicable  to  and  not  inconsistent  with  the  provisions  of  this 
section,  are  hereby  extended  and  made  applicable  to  the  tax  imposed  by  this 
section. 

"Jurisdiction  is  hereby  conferred  upon  the  circuit  and  district  courts  of  the 

'United  States  for  the  district  within  whidi  any  person  summoned  under  this 

section  to  appear  to  testify  or  to  produce  books,  as  aforesaid,  shall  reside,  to 

compel  such  attendance,  production  of  books,  and  testimony  by  appropriate 

process." 

The  text  of  the  amendatory  Act  of  March  4,  1913,  c  142,  1 1,  is  as  follows: 

[§  6308.1  "For  classifying,  indexing,  exhibiting,  and  properly  caring  for  the 
returns  of  all  corporations  required  by  section  thirty-eight  of  the  tariff  Act 
approved  August  fifth,  nineteen  hundred  and  nine,  including  the  employment 
in  the  District  of  Columbia  of  such  clerical  and  other  personal  services  and 
for  rent  of  such  quarters  as  may  be  necessary,  $30,000:  Provided,  That  any 
and  all  such  returns  shall  be  open  to  inspection  only  upon  the  order  of  the 
President,  under  rules  and  regulations  to  be  prescribed  by  the  Secretary,  of 
the  Treasury  and  approved  by  the  President." 

The  text  of  Act  March  3,  1913,  c.  120,  is  as  follows: 

[§  63Q9.]  "Any  corporation,  joint-stock  company,  association,  or  any  in- 
surance company  subject  to  the  special  excise  tax  provided  by  section  thirty- 
eight  of  the  Act  of  August  fift^,  nineteen  hundred  and  nine,  known  as  the  spe- 
cial excise  corporation- tax  law,  which  has  been  or  may  be  compelled  to  pay 
or  become  liable  for  any  additional  tax  within  the  provisions  of  subsection 
five  of  said  section  thirty-eight,  which  additional  tax  has  been  or  may  here- 
after be  imposed  for  a  neglect  to  file  a  return  as  provided  in  said  corporation- 
tax  law  on  or  before  the  first  of  March  of  any  year,  may,  within  one  year 
after  the  passage  of  this  act,  or  within  one  year  after  the  date  of  notice  of 
assessment  where  such  notice  is  given  after  the  passage  of  this  act,  make 
application  to  the  Commissioner  of  Internal  Revenue  for  a  refund  of  such 
additional  tax.  And  the  Commissioner  of  Internal  Revenue,  with  the  advice 
and  consent  of  the  Solicitor  of  Internal  Revenue,  is  hereby  directed  to  remit, 
abate,  or  pay  back  all  such  additional  taxes  in  excess  of  $100  for  any  single 
year  whenever  in  any  case  it  appears  to  his  satisfaction  that  the  additional 
tax  was  assessed  or  imposed  solely  because  of  a  neglect  to  make  a  return  at 
the  time'or  times  specified  in  said  act,  and  without  any  intention  or  design  on 
the  part  of  any  officer  of  such  corporation,  joint-stock  company,  association, 
or  insurance  company  to  hinder  or  delay  the  United  States  in  the  collection  of 
the  tax  originally  assessed." 

Notes  of  Decisioiui 


Deoisloiis   affeotiiMS   I   6300 

I.  Constitutionality  in  generals— The 
Corporation  Excise  Tax  Law,  in  so  far 
as  it  imposes  taxes  upon  income  result- 
ing from  exportation  of  goods  and  sale 
in  foreign  countries,  is  not  invalid  as 
imposing  a  tax  on  exports;  the  expor- 
tation being  complete  before  the  in- 
come, which  presupposed  a  successful- 
ly completed  transaction,  arises  for 
taxation.  Wm.  E.  Peck  &  Co.  v.  Lowe 
(D.  C.)  234  P.  125. 

4.  Construction  and  operation  of 
statute  In  genorai.— Legislative  purpose 
of  Corporation  Tax  Act  Aug.  5,  1909, 
imposing  on  every  corporation  organ- 
ized for  profit  an  excise  tax  equivalent 
to  1  per  cent,  on  the  entire  net  income 
above  $5,000  received  from  all  sources 
during  the  year,  was  not  to  tax  proper- 
ty as  such,  or  the  mere  conversion  of 
property  into  money,  but  to  tax  con- 
duct of  business  of  corporations  organ- 


ized for  profit.  Doyle  v.  Mitchell  Bros. 
Co.,  38  S.  Ct.  467,  247  U.  S.  179,  62 
L.  £d.  1054,  affirming  judgment  235  F. 
686,  149  C.  C.  A.  106,  L.  R.  A.  1917E. 
568,  which  affirmed  Mitchell  Bros.  Co. 
V.  Doyle  (D.  C.)  225  F.  437. 

Corporation  Excise  Tax  Act  Aug.  6, 
1909,  §  38,  must  be  construed  as  im- 
posing an  excise  tax  upon  the  rigpht  to 
do  business  in  corporate  form;  so,  if 
persons  choose  the  corporate  form  for 
business,  the  corporate  income  may  be 
estimated  upon  the  assumption  that 
the  form  is  to  be  regarded  as  the  re- 
ality. U.  S.  V.  Oregon-Washington 
R.  &  Nav.  Co.  (C.  C.  A.)  251  F.  211. 

Whether  a  mutual  insurance  associa- 
tion is  exempt  from  tax  under  the  pro- 
viso of  the  Corporation  Tax  Act  as  a 
fraternal  beneficiary  society  depends  on 
whether  or  not  it  has  a  fraternal  side 
and  object,  and  not  upon  whether  it 
makes  a  profit.    Commercial  Travelers' 
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Life  &  Accident  Ass'n  y.  Bodway  (D. 
O.)  285  F.  370. 

5.  "Income  received"  and  "net  In- 
00 me."— Royalties  received  by  corporate 
owners  of  lands  leased  for  mining  and 
removing  merchantable  iron  ore  there- 
in held  income,  within  Act  Aug.  5,  1909, 
§  38,  imposing  a  tax  measured  by  an- 
nual Income  on  doing  business  in  cor- 
porate capacity.  Von  Baumbach  v. 
Sargent  Land  Co.,  37  S.  Ct.  201,  242 
U.  S.  503,  61  L.  Ed.  460,  reversing 
judgment  219  F.  31,  134  C.  C.  A.  649. 

Where  a  corporation  in  1902  pur- 
chased stock  of  another  corporation, 
which  it  sold  in  1911  at  an  advance  of 
$210,000,  that  portion  of  the  profit 
which  can  be  deemed  to  have  accrued 
since  January  1,  1909,  must  be  deemed 
income,  on  which  the  corporation  may 
be  taxed  under  Corporation  Tax  Act,  § 
38.  Hays  v.  Gauley  Mountain  Coal  Co., 
38  S.  Ct.  470,  247  U.  S.  189,  62  L.  Ed. 
1061,  reversing  judgment  Gauley  Moun- 
tain Coal  Co.  V.  Hays,  230  F.  110,  144 
C.  C.  A.  408. 

•  Where  railroad  company  purchased 
stock  in  another  comi^any  prior  to  Jan- 
uary 1,  1909,  and  sold  it  at  profit  there- 
after, proceeds  of  the  sale  cannot  be 
considered  as  income,  within  Corpora- 
tion Tax  Act  Aug.  f),  1909,  §  38,  ex- 
cept to  extent  that  selling  price  ex- 
ceeded ascertained  market  value  of 
stock  on  December  31,  1908.  U.  S.  v. 
Cleveland,  C,  C.  &  St  L.  Ry.  Co.,  38 
S.  Ct  472,  247  U.  S.  195,  62  L.  Ed. 
1064,  affirming  judgment  Cleveland,  C, 
C.  &  St.  L.  Ry.  Co.  V.  U.  S.,  242  F. 
18,  154  C.  C.  A.  610. 

That  Act  Aug.  5,  1909,  §  38,  imposes 
excise  tax  measured  by  income,  instead 
of  tax  on  income,  held  not  to  affect 
meaning  of  the  word  "income."  Biwa- 
bik  Mining  Co.  v.  U.  S.,  242  F.  9,  154 
C.  C.  A.  601,  certiorari  granted  U.  S.  v. 
Biwabik  Mining  Co.,  38  S.  Ct  11,  246 
U.  S.  648,  62  L.  Ed.  530., 

Under  Corporation  Tax  Act  1909, 
rent  payments  made  by  lessee  company 
directly  to  shareholders  of  lessor  should 
be  deemed  income  of  lessor  company 
subject  to  taxation,  though  payments 
did  not,  under  lease,  come  into  hands 
of  lessor.  Blalock  v.  Georgia  Ry.  & 
Electric  Co.,  246  F.  387,  158  C.  C.  A. 
451. 

Interest  payments  of  railway  compa- 
nies which  organized  and  purchased 
Btocb?  of  a  terminal  railway  company 
on  account  of  mortgage  given  by  such 
terminal  company  held  part  of  terminal 
company's  income  for  purpose  of  de- 
termining the  amount  of  its  tax  under 
the  Corporation  Excise  Tax  Act  of  Au- 
gust 5,  1&09.  Houston  Belt  &  Terminal 
Ry.  Co.  V.  U.  S.  (C.  C.  A.)  250  F.  1. 

Under  Corporation  Excise  Tax  Act 
Aug.  5,  1909,  §  38,  the  term  "income" 
roust  be  accepted  as  those  more  or  less 
periodic  earnings,  as  distinguished  from 
permanent  sources  of  wealth;  hence, 
where  the  sole  stockholder  of  a  cor- 
poration which  furnished  the  capital  re- 
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leased'  a  debt  in  favor  Itf 'the  corpora- 
tion, ^uch  Slim  should  be  treated  as 
capital  rather  than  income,  though  such 
a  release  cannot  be  treated  as  a  mere 
matter  of  bookkeeping,  but  as  adding 
to  the  corporate  assets.  U.  S.  v.  Ore- 
gon-Washington B.  &  Nay.  Co.  (C.  C. 
A.)  251  F.  211. 

Where  receivers  operated  the  rail- 
road, .funds  in  their  hands,  represented 
by  net  proceeds  in  operating  road  over 
and  above  expense  and  authorized  ex- 
penditures paid  out  by  them,  are  not 
subject  to  tax  under  federal  Income 
Tax  Act  as  net  earnings.  Equitdble 
Trust  Co.  of  New  York  v.  Western 
Pac.  Ry.  Co.  (D.  C.)  236  F.  813. 

Within  Act  August  5,  1909,  c  6,  §  38 
(1,  2),  held  that  interest  paid  broker- 
age corporation  by  its  customers  on  ac^ 
count  of  securities  purchased  for  them 
by  corporation,  but  on  which  customers 
paid  only  part  of  price,  must  be  treated 
as  gross  income,  without  deducting  in- 
terest paid  by  corporation  on  such  se- 
curities on  which  it  had  paid  only  part 
of  price.  Altheimer  &  Rawlings  Inv. 
Co.  V.  Allen  (D.  C.)  246  F.  270,  judg- 
ment affirmed  (C.  C.  A.)  248  F.  688. 

So-called  dividends  of  mutual  life 
insurance  company  operating  on  level 
premium  plan,  consisting  of  portion  of 
premium  charged  in  excess  of  costs  of 
insurance  and  returned  annually  to  pol- 
icy holders  after  first  year,  so,  as  far 
as  used,  to  reduce  subsequent  premi- 
ums, held  not  "income  received,"  and 
therefore  not  subject  to  tax,  under  Cor- 
poration Tax  Act,  f  38.  Northwestern 
Mut.  life  Ins.  Co.  v.  link  (D.  C.)  248 
F.  568. 

Mutual  life  company's  /"eturn  under 
Corporation  Tax  Act,  §  38,  imposing  ex- 
cise tax  on  insurance  companies  of  1 
per  cent,  on  net  income  above  ^,000, 
should  not  include  premiums  and  inter- 
est due,  but  not  received.    Id. 

Where  a  corporation  is  doing  the  bus- 
iness for  which  it  was  organized,  the 
income  derived  from  such  business  is 
taxable  under  act  Aug.  5,  1909.  Rio 
Grande  Junction  Ry.  Co.  ▼.  U.  S.,  51 
Ct.  CI.  274. 

Under  Act  Aug.  5,  1909,  c.  6,  and 
Act  Oct  3,  1913,  c.  16,  the  taxes  levied 
upon  "net  income  received"  were  in- 
tended to  include  only  the  receipt  of 
actual  cash,  and  did  not  include  con- 
templated revenue  due  and  unpaid,  and 
the  term  "net  income  accrued"  did 
not  include  that  which  did  not  exist 
except  on  paper.  Maryland  Casualty 
Co.  V.  U.  S.,  52  Ct.  CI.  201. 

W^hat  constitutes  taxable  income  un- 
der Act  Aug.  5,  1900.  36  Stat.  112. 
See  Chicago  &  A.  R.  Co.  v.  U.  S.,  53 
Ct.  CI.  41. 

6.  Carrying  on  or  doing  business^— 

Railroad  companies  handling  large 
tracts  of  land  owned  by  them  held  en- 
gaged in  business,  within  Act  Auf.  6, 
1909,  §  38,  imposing  excise  tax  on  car- 
rying on  of  business  in  corporate  ca- 
pacity.   Yon  Baumbach  v.  Sargent  Land 
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Co.,  37  S.  Ot  201,  242  U.  S.  503,  61 
L.  Ed.  460,  reyersing  judgment  210  F. 
31,  134  C.  C.  A.  649. 

Under  Corporation  Tax  Law,  |  38, 
when  a  corporation  ceases  the  conduct 
of  the  business  subject  to  a  tax  by 
turning  it  over  to  another,  it  ceases  to 
be-  subject  to  the  tax.  Public  Service 
Ry.  Co.  V.  Herold,  229  F.  902,  144  C. 
C.  A.  184. 

A  corporation  which  has  ceased  to 
pursue  the  business  for  which  it  was 
organised  and  has  rented  its  property 
is  not  subject  to  excise  tax,  under  the 
Corporation  Tax  Law,  for  doing  busi- 
ness, because  it  collects  and  disburses 
its  rentals,  or  renews  or  pays  its  in- 
debtedness. McCoach  Y.  Continental 
Passenger  Ry.  Co.  of  Philadelphia,  233 
F.  976,  147  C.  C.  A.  650,  affirming 
judgment  Philadelphia  Traction  Co.  y. 
McCoach  (D.  C.)  224  F.  800. 

On  a  lease  of  its  property  by  a  cor- 
poration, the  corporation  held  to  have 
ceased  doing  business,  within  the  mean- 
ing of  the  Corporation  Tax  Law.  New 
York  Mail  &  Newspaper  Transp.  Co. 
V.  Anderson,  234  F.  590,  148  C.  C.  A. 
356. 

Street  railway  corporatio|y  which 
leased  its  lines  and  property  to  an- 
other corporation  in  1897,  and  had  not 
since  operated  them/  was  not  in  1913 
"engaged  in  business,"  within  Corpora- 
tion Tax  Law  of  1909,  §  38,  so  as  to  be 
subject  to  tax  imposed  by  such  law. 
West  End  St.  Ry.  Co.  v.  Malley,  246 
F.  625.  158  C.  0.  A,  581,  certiorari  de- 
nied 38  S.  Ct  423,  246  U.  S.  671,  62 
L.  Ed.  931. 

A  Canadian  company  held  to  have  en- 
gaged in  and  transacted  business  in  the 
United  States  rendering  its  net  income 
liable  to  taxation  under  Revenue  Act 
Aug.  5,  J909,  §  38,  and  Income  Tax 
Law  Oct.  3,  1913,  §  2,  A,  subd.  1,  and 
G  (a).  Laurentide  Co.  v.  Durey  (D.  C.) 
231  F.  223. 

7.  Organization  for  profltw— A  corpo- 
ration formed  by  owners  of  lands  to 
handle  the  property  is  organized  for 
profit,  within  Act  Aug.  5,  1909,  §  38, 
imposing  an  excise  tax.  Von  Baum- 
bach  V.  Sargent  Land  Co.,  37  S.  Ct.  201, 
242  U.  S.  503,  61  L.  Ed.  460,  reversing 
judgment  219  F.  31,  134  C.  C.  A.  649. 

A  terminal  company  owning  and  op- 
erating a  union  station  held  a  corpot>a- 
tion  "organized  for  profit,"  "engaged  in 
business,"  and  subject  to  the  special  ex- 
cise tax  under  Act  Aug.  5,  1909,  §  38. 
Boston  Terminal  Co.  v.  Gill,  246  F. 
664,  158  C.  C.  A.  620. 

A  terminal  railway  company  organiz- 
ed by  four  other  companies  which  own- 
ed its  stock  though  not  organized  for 
profit  is  subject  to  the  Corporation  Ex- 
cise Tax  Act  of  August  5,  1909.  Hous- 
ton Belt  &  Terminal  Ry.  Co.  v.  U.  S. 
(C.  C.  A.)  250  F.  1. 
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der Corporation  Tax  Law,  as  distin- 
guished from  capital  assets,  neither 
government  nor  corporation  is  bound  by 
book  valuations.  In  determining  wheth- 
er a  corporation  was  entitled  to  deduct 
from  its  gross  income  value  of  stump- 
age  cut  during  year,  for  purpose  of 
computing  its  income  under  Corporation 
Tax  Act  August  5,  1909,  failure  of  cor- 
poration to  enter  on  its  books  value  of 
stumpage,  determined  as  of  time  act 
went  into  effect,  is  immaterial.  Doyle 
V.  Mitchell  Bros!  Co.,  38  S.  Ct.  467, 
247  U.  S.  179,  62  L.  Ed.  1054,  affirm- 
ing  judgment  235  F.  686,  149  C.  C.  A. 
106,  L.  R.  A.  1917E,  668,  which  affirm- 
ed Mitchell  Bros.  Co.  v.  Doyle  (D.  C.) 
225  F.  437. 

Deduetlon  of  iaxos^— State,  county, 
and  municipal  taxes  paid  by  a  bank  un- 
der Laws  Fla.  1907,  c.  5596,  §  8,  con- 
stitute a  liability  of  the  bank,  and  not 
its  stockholders,  and  are  to  be  deducted 
from  the  gvoss  income  of  the  bank.  U. 
S.  y.  Guaranty  Trust  &  Savings  Bank 
(D.  C.)  253  F.  291. 

Deduction  of  inlArest^A  corporation 
chartered  as  a  bank,  which  disposed  of 
bonds  and  securities,  held  not  entitled 
to  deduct  from  its  gross  income  inter- 
est paid  on  such  securities,  on  the  the- 
ory that  under  Act  Aug.  5,  1909,  §  38, 
par.  2,  imposing  a  tax  on  corporations, 
such  interest  was  paid  on  deposits. 
Middlesex  Banking  Co.  v.  Eaton,  233 
F.  87,  147  C.  C.  A.  157,  affirming  judg- 
ment (D.  C.)  221  F.  86. 

Under  Corporation  Tax  Act  Aug.  5, 
1909,  corporation  engaged  in  brokerage 
business,  which  bought  and  carried  se- 
curities for  customers  on  margins,  re- 
ceiving interest  payments  from  them, 
must  list  all  such  interest  as  part  of 
its  gross  income,  and  in  computing  net 
income  cannot,  though  it  did  not  pur- 
chase securities  outright  and  taid  in- 
terest on  balance  due,  deduct  interest 
on  such  indebtedness  in  excess  of 
amount  of  its  paid-up  capital.  Althei- 
mer  &  Rawlings  Inv.  Co.  v.  Allen,  248 
F.  088,  160  C.  C.  A.  588,  affirming 
judgment  (D.  C.)  246  F.  270. 

Deduction    of   operating    expense8.r- 

Operating  expenses  to  be  deducted 
from  gross  income  in  computing  excise 
tax  on  railroad  company  held  cost  of 
labor  and  materials  going  into  actual 
operating  of  the  road  and  proiJerty  of 
the  company.  Grand  Rapids  &  I.  Ry. 
Co.  V.  Doyle  (D.  C.)  245  F.  792. 

Deduction  of  expense  of  maintenance. 

—Maintenance  of  railroad  company's 
property,  cost  of  which  is  to  be  deduct- 
ed in  computing  excise  tax,  held  to 
mean  the  upkeep  or  preserving  of  the 
condition  of  the  property,  without  addi- 
tions or  improvements,  so  that  cost  of 
additions  and  betterments,  amounting 
to  improvement  of  railroad  company's . 
property  and  adding  to  its  value,  held 
not  to  be  deducted  in  ascertaining  net 
income  taxable,  under  Tariff  Act  1909, 
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I  38.     Grand  Rapids  &  I.  Ry.  Co.  y. 
Doyle  (D.  C.)  245  F.  792. 

Deduction  of  dividends  received  by 
4>orporation  as  stoclclioiderw— Where  div- 
idends declared  out  of  accumulated 
earnings  by  subsidiary  corporations 
were  paid  to  the  main  corporation  by 
such  corporation  taking  over  debtor 
and  creditor  accounts  between  the  sub- 
sidiaries,  held,  that  the  dividend  was 
taxable  under  the  Corporate  Excise  Act 
of  1909.  Lewellyn  v%  Gulf  OU  Corpo- 
ration, 245  F.  1,  158  C.  C.  A.  1,  re- 
versing judgment  Gulf  Oil  Corporation 
V.  Lewellyn  (D.  C.)  242  F.  709.  Certi- 
orari granted  Id.,  38  S.  Ct.  190,  62 
L.  Ed.  539. 

Allowance  for  depreciation  of  prop- 
erty.— Income  taxes  of  corporations  im- 
posed by  corporation  excise  laws  can- 
not be  based  on  amounts  which  were 
erroneously  carried  in  a  special  reserve 
account,  when  they  shoulch  have  been 
noted  as  depletion  reserve,  represent- 
ing depreciation  of  corporate  assets. 
Forty  Fort  Coal  Co.  v.  BCirkendaU  (D. 
C.)  233  F.  704. 

Under  Act  Aug.  5,  1909,  §  38,  impos- 
ing excise  taxes  to  be  computed  on  the 
net  income  of  corporations,  and  pro- 
viding for  deduction  from  the  gross  in- 
come of  expenses  for  maintenance,  etc., 
and  losses,  etc.,  including  a  reasonable 
allowance  for  depreciation,  a  corporate 
shipowner  is  entitled  to  deduct  neces- 
sary repairs;  that  item  not  being  in- 
cluded in  "depreciation,"  which  means 
the  lessening  in  value  due  to  obsoles- 
cence, etc.  San  Francisco  &  P.  S.  S. 
Co.  V.  Scott  (D.  C.)  253  F.  854. 

■Mining  corporation.— Exhaustion  of 
ore  body  from  mining  is  not  to  be  con- 
sidered in  determining  reasonable  de- 
preciation which,  under  Act  Aug.  5, 
1909,  §  38,  is  to  be  deducted  from  net 
annual  income  of  corporate  owner 
when  assessing  the  excise  tax.  Von 
Baumbach  v.  Sargent  Land  Co.,  37  S. 
Ct.  201,  242  U.  S.  503,  61  L.  Ed.  460, 
reversing  judgment  219  F.  31,  134  O. 
C.  A.  649. 

'Corporation  to  which  mining  lease 
was  assigned  held  not  a  purchaser  of 
ore  in  place,  so  as  to  be  entitled,  under 
Corporation  Tax  Act  Aug.  5,  1909,  f 
38,  to  deduct  from  gross  income  from 
extraction  of  ores,  value  of  ore  in  place 
in  mine,  for  computation  of  net  in- 
come. U.  S.  V.  Biwabik  Mining  Co.,  38 
S.  Ct  462,  247  U.  S.  116,  62  L.  Ed. 
1017,  reversing  judgment  Biwabik  Min- 
ing Co.  V.  U.  S.,  242  F.  9,  154  C.  C.  A. 
601. 

Under  Corporation  Tax  Act  Aug.  6, 
1909,  §  38,  a  mining  corporation,  for 
the  purpose  of  determining  its  net  in- 
come, is  entitled  to  deduct  from  its 
gross  income  no  amount  whatever  on 
account  of  depletion  or  exhaustion  of 
ore  bodies,  caused  by  operations  for 
year  during  which  tax  was  assessed. 
Goldfield   Consol.   Mines   Co.   v.   Scott, 
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88  S.  Ct  465,  247  XJ.  S.  126,  62  L.  Ed. 
1022. 

Under  Corporation  Tax  Act  Aug.  5, 
1909,  §  38,  a  mining  corporation  is  not 
entiUed,  in  ascertainment  of  its  net  in- 
come, to  a  deduction  against  gross  pro- 
ceeds from  the  mining  and  treatment 
of  ores  to  the  extent  of  the  cost  value 
of  the  ore  in  the  mine  before  it  was 
mined,  ascertained  in  accordance  with 
the  regulations  of  the  Treasury  De- 
partment.*   Id. 

A  .corporation  engaged  in  mining  cotil 
cannot,  under  Corporation  Excise  Tax 
Law,  be  taxed  on  full  value  of  coal 
mined,  on  theory  that  it  all  represent- 
ed income,  where  part  of  value  of  coal 
represented  depletion  in  assets  of  cor- 
poration in  its  mines.  Forty  Fort  Coal 
Co.  V.  ffirkendaU  (D.  C.)  233  F.  704. 

Lumber  corporation.— Under  Corpo- 
ration Tax  Act  Aug.  5,  1909,  §  38,  a 
corporation  engaged  in  manufacturing 
lumber  from  its  own  stumpage  is  enti- 
tled, for  the  purpose  of  computing  its 
net  income,  to  deduct  from  its  gross  in- 
come value  of  stumpage  cut  as  of  time 
act  went  into  effect.  Doyle  v.  Mitch- 
ell Bi-os.  Co.,  38  S.  Ct  467,  247  U.  S. 
179,  62  li.  Ed.  1054,  affirming  judgment 
235  F.  686,  149  C.  C.  A.  106,  L.  R.  A. 
1917E,  568,  which  affirmed  Mitchell 
Bros.  Co.  V.  Doyle  (D.  C.)  225  F.  437. 

Income  of  insurance  company.— 
Amounts  of  accrued  unpaid  losses, 
which  insurance  companies  are  requir- 
ed by  state  insurance  commissioner,  un- 
der Act  Pa.  June  1,  1911  (P.  L.  607), 
to  schedule  each  year  as  liabilities,  are 
not  reserve  funds  required  by  law, 
within  Corporation  Excise  Tax  Law,  § 
38.  McCoach  v.  Insurance  Co.  of 
North  America,  37  S.  Ct  709.  244  U. 
S.  585,  61  L.  Ed.  1333,  reversing  judg- 
ment Insurance  Co.  of  North*  America 
V.  McCoach,  224  F.  657,  140  C.  C.  A. 
167. 

When  a  word  which  has  a  known  le- 
gal meaning  is  used  in  a  statute,  it 
must  be  assumed  that  it  is  used  in  its 
legal  sense,  in  the  absence  of  an  in- 
dication to  the  contrary;  therefore  the 
term  "reserve  funds,"  used  in  Excise 
Tax  Law  Aug.  5,  1909,  §  38,  must  be 
given  the  signification  known  in  the 
general  law  of  insurance,  and  since, 
under  Acts  Tenn.  1895,  c.  160.  §|  1.  8, 
16,  reserve  funds  are  not  required  by 
law  to  be  so  maintained  as  to  include 
additional  sums  reserved  to  satisfy  im- 
paid  losses,  accrued  or  prospective,  no 
deductions  for  amounts  so  reserved, 
though  required  by  the  insurance  com- 
mission, can  be  allowed.  National  Life 
&  Accident  Ins.  Co.  v.  Craig  (C.  C.  A.) 
251  F.  524. 

So-called  dividends  paid  by  stock 
company  engaged  in  writing  insurance, 
to  nonparticipating  stockholders,  can- 
not be  considered  in  computing  com- 
pany's income  for  taxation  under  Cor- 
poration Excise  Tax  Act  of  1909.  Pru- 
dential Ins.  Co.  of  America  y.  Herold 
(D.  C.)  247  F.  681. 
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Under  Corporation  Excise  Tax  Act 
of  1909,  held  that,  where  a  New  Jersey 
corporation  engaged  in  insurance  busi- 
ness was  required  by  New  Jersey  Com- 
missioner of  Banking  and  Insurance  to 
provide  reserve  for  all  polidea  written 
though  premiums  were  not  fully  paid, 
all  sums  paid  into  reserve  must  be  ex- 
dud^  in  computing  corporate  income 
for  taxation.    Id. 

Inclusion  of  supplementary  contracts, 
as  exhibiting  reserve  liability,'  in  calcu- 
lation of  annual  net  addition  tO'  reserve, 
to  be  deducted  from  income  of  mutual 
life  insurance  company,  held  warrant- 
ed under  Corporation  Tax  Act,  §  38. 
Northwestern  Mut.  life  Ins.  Co.  y. 
Fink  (D.  C.)  248  P.  668. 

The  exemption  stated  of  "net  addi- 
tions" to  reserve  funds  was  only  in- 
tended to  cover  such  additions  as  were 
required  by  law  and  not  such  as  busi- 
ness prudence  suggested.  Maryland 
Casualty  Co.  v.  U.  8.,  62  Ct.  a.  201. 

The  sums  released  from  reserve 
funds  are  not  exempt  from  taxation  as 
reserve  funds,  for  when  thfey  cease  to 
be  reserve  funds  they  are  then  income 
and  subject  to  taxation  as  "income 
from  all  sources."    Id. 

Deoisioiu  affeotlns  §  6302 

System  of  aocouiitino.^A  system  of 
accounting  allowing  two  months  to  lo- 
cal agencies  in  which  to  report  cash 
premium  receipts,  in'  view  of  the  reg- 
ulations, docs  not  clearly  reflect  in- 
come. Maryland  Casualty  Co.  y.  U.  S., 
62  Ct.  CI.  201. 

Deoialona  affeotiiis  §  6304. 

False  return.F-.Under  Act*  Aug.  6, 
1909,  imposing  excise  tax  of  1  per 
cent,  on  net  income  of  corporations, 
and  providing  for  new  assessment  in 
case  of  false  and  fraudulent  reports, 
and  for  recovery  of  additional  taxes, 
the  word  "false"  means  untrue  or  in- 
correct, and  does  not  necessarily  mean 
"intentionally"  or  "fraudulently"  false. 
U.  S.  V.  Nashville,  C.  &  St.  L.  Ry.,  249 
F.  678,  161  C.  C.  A.  588. 

Suits  to  recover  tax.^In  view  of 
Rev.  St.  S  3213  (Comp.  St  1916,  § 
5937),  held  that,  under  Act  Aug.  5, 
1909,  §  38,  subds.  6,  8,  United  States 
may  maintain  action  against  corpora- 
tion for  excise  taxes  based  on  income 
omitted,  though  Commissioner  of  In- 
ternal Revenue  made  no  reassessment, 
etc.,  within  time  prescribed.    U.  S.  y. 


Nashville,  C.  &  St  L.  Ry.,  249  F.  678, 
161  C.  C.  A.  688. 

Neither  the  limitation  contained  in 
this  paragraph  nor  any  other  statute  of 
limitations  bars  an  action  by  the  Unit- 
ed States  to  recover  the  difference  be- 
tween the  amount  of  the  tax  levied 
and  paid  and  the  amount  which  should 
have  been  levied  and  paid,  if  the  cor- 
poration's return  had  correctly  stated 
its  net  income.  U.  S.  v.  Minneapolis 
Threshing  Mach.  Co.  (D.  C.)  229  F. 
1019. 

Deoisioiia  aifeotliic  §  6307 

Action  to  recover  tax ^— In  view  of 
Rev.  St.  I  3213  (Comp.  St.  1916,  § 
5937),  held  that,  under  Act  Aug.  6, 
1909,  §  38,  subds.  6,  8,  United  States 
may  maintain  action  against  corpora- 
tion for  excise  taxes  based  on  income 
omitted,  though  Commissioner  of  In- 
ternal Revenue  made  no  reassessment, 
etc.,  within  time  prescribed.  U.  S.  v. 
Nashville,  C.  &  St  L.  Ry.,  249  F.  678, 
161  C.  C.  A.  688. 

Complaint  or  declaration^— Declara- 
tion in  action  by  United  States  against 
railroad  corporation  held  to  sufficiently 
aver  that  deductions  from  gross  cor- 
porate income  were  not  authorized  un- 
der Act  Aug.  5,  1909,  {  38.  U.  S.  t. 
NashviUe,  C.  &  St  L.  Ry.,  249  F.  678, 
161  C.  C.  A.  688. 

Refunds— As  Corporation  Tax  Act 
imposes  an  exdse  tax,  and  declares 
that  all  laws  relating  to  collection,  re- 
mission, and  refund  of  internal  revenue 
taxes  so  far  as  applicable  shall  apply. 
Rev.  St.  §  3225  (Comp.  St.  1916,  S 
5948),  part  of  law  relating  to  refund 
of  internal  revenue  taxes,  is  applicable. 
Camp  Bird  v.  Howbert,  249  F.  27,  161 
C.  C.  A.  87,  certiorari  granted  38  S. 
Ct.  678,  247  U.  S.  509.  62  L.  Ed.  1241, 
and  judgment  reversed,  39  S.  Ct.  7,  63 
L.  Ed.  — : 

-—  Additional  taxw— In  view  of  fact 
that  it  was  enacted  as  part  of  legisla- 
tion imposing  a  general  system  of  in- 
ternal revenue  to  meet  financial  bur- 
dens of  the  Civil  War,  Rev.  St  §  3225 
(Comp.  St.  1916,  f  5948).  in  its  appli- 
cation to  taxes  collected  under  Cor- 
poration  Tax  Act  does  not  authorize 
recovery  of  sums  paid  on  a  second  as- 
sessment, where  return  was  false,  but 
not  fraudulent.  Camp  Bird  ▼.  How- 
bert, 249  F.  27,  161  C.  C.  A.  87,  cer- 
tiorari granted  38  S.  Ct.  578,  247  U.  S. 
609,  62  L.  Ed.  1241,  and  judgment  re- 
versed, 39  S.  Ct  7,  63  L.  Ed.  — . 
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CHAPTER  EIGHT  B— EXCISE  TAX  ON  DEALINGS 

IN  COTTON  FUTURES 

§  6309a.  (Act  Aug.  11,  1916,  c.  313.)     [Sec.  1.]  Short  tide  of  act 

Construction  and  application  of  act  Code  Ga.  1910,  §  4257,  making  th«  en- 

In   general.— There  is  nothing  in  this  gaging  in   the  business  of  dealing  in 

act  of  Congress,  known  as  the  "United  futures  op  margin  a  misdemeanor.    Ar- 

States  Cotton-Futures  Act,"  approved  thur  v.  Stete,  92  S.  B.  637,  146  Ga. 

August  18,  1914,  which  invalidates  Civ.  827. 

§  6309e.  [Sec.  5.]  (Act  Aug.  11, 191(5,  c.  313,  as  amended  Act  March 
4,  1919,  c.  125,  §  6.)  Tax  on  exchange  or  board  of  trade  con- 
tracts of  sale  of  cotton  for  future  delivery ;  tax  not  levied  on 
contracts  complying  with  conditions  prescribed. 

No  tax  shall  be  levied  under  this  Act  on  any  contract  of  sale 
mentioned  in  section  three  hereof  if  the  contract  comply  with  each 
of  the  following  conditions : 

First.  Conform  to  the  requirements  of  section  four  of,  and  the 
rules  and  regulations  made  pursuant  to,  this  Act. 

Second.  Specify  the  basis  grade  for  the  cotton  involved  in  the 
contract,  which  shall  be  one  of  the  grades  for  which  standards  are 
established  by  the  Secretary  of  Agriculture,  except  grades  prohib- 
ited from  being  delivered  on  a  contract  made  under  this  section  by 
the  fifth  subdivision  of  this  section,  the  price  per  pound  at  which 
the  cotton  of  such  basis  grade  is  contracted  to  be  bought  or  sold, 
the  date  when  the  purchase  or  sale  was  made,  and  the  month  or 
months  in  which  the  contract  is  to  be  fulfilled  or  settled:  Pro- 
vided, That  middling  shall  be  deemed  the  basis  grade  incorporated 
into  the  contract  if  no  other  basis  grade  be  specified  either  in  the 
contract  or  in  the  memorandum  evidencing  the  same. 

Third.  Provide  that  the  cotton  dealt  with  therein  or  delivered 
thereunder  shall  be  of  or  within  the  grades  for  which  standards  are 
established  by  the  Secretary  of  Agriculture  except  grades  prohib- 
ited from  being  delivered  on  a  contract  made  under  this  section  by 
the  fifth  subdivision  of  this  section  and  no  other  grade  or  grades. 

Fourth.  Provide  that  in  case  cotton  of  grade  other  than  the  basis 
grade  be  tendered  or  delivered  in  settlement  of  such  contract,  the 
differences  above  or  below  the  contract  price  which  the  receiver 
shall  pay  for  such  grades  other  than  the  basis  grade  shall  be  the 
actual  commercial  differences,  determined  as  hereinafter  provided. 

Fifth.  Provide  that  cotton  that,  because  of  the  presence  of  ex- 
traneous matter  of  any  character,  or  irregularities  or  defects,  is  re- 
duced in  value  below  that  of  low  middling,  or  cotton  that  is  below 
the  grade  of  low  middling,  or,  if  tinged,  cotton  that  is  below  the 
grade  of  strict  middling,  or,  if  yellow  stained,  cotton  that  is  below 
the  grade  of  good  middling,  the  grades  mentioned  being  of  the  offi- 
cial cotton  standards  of  the  United  States,  or  cotton  that  is  less 
than  seven-eighths  of  an  inch  in  length  of  staple,  or  cotton  of 
perished  staple  or  of  immature  staple,  or  cotton  that  is  "gin  cut"  or 
reginned,  or  cotton  that  is  "repacked"  or  "false  packed"  or  "mixed 
packed"  or  "water  packed,"  shall  not  be  delivered  pn,  under,  or  in 
settlement  of  such  contract. 

Sixth.  Provide  that  all  tenders  of  cotton  under  such  contract 
shall  be  the  full  number  of  bales  involved  therein,  except  that  such 
variations  of  the  number  of  bales  may  be  permitted  as  is  necessary 
to  bring  the  total  weight  of  the  cotton  tendered  within  the  pro- 
visions of  the  contract  as  to  weight ;  that,  on  the  fifth  business  day 
prior  to  delivery,  the  person  making  the  tender  shall  give  to  the 
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person  receiving  the  same  written  notice  of  the  date  of  delivery, 
and  that,  on  or  prior  to  the  date  so  fixed  for  delivery,  and  in  ad- 
vance of  final  settlement  of  the  contract,  the  person  making  the 
tender  shall  furnish  to  the  person  receiving  the  same  a  written  no- 
tice or  certificate  stating  the  grade  of  each  individual  bale  to  be 
delivered  and,  by  means  of  marks  or  numbers,  identifying  each  bale 
with  its  grade. 

Seventh.  Provide  that  all  tenders  of  cotton  and  settlements  there- 
for under  such  contract  shall  be  in  accordance  with  the  classifica- 
tion thereof  made  under  the  regulations  of  the  Secretary  of  Agri- 
culture by  such  officer  or  officers  of  the  Government  as  shall  be 
designated  for  the  purpose,  and  the  costs  of  such  classification  shall 
be  fixed,  assessed,  collected,  and  paid  as  provided  in  such  regula- 
tiq^s.  AH  moneys  collected  as  such  costs  may  be  used  as  a  revolv- 
ing fund  for  carrying  out  the  purposes  of  this  subdivision,  and 
section  nineteen  of  this  Act  is  amended  accordingly. 

The  provisions  of  the  third,  fourth,  fifth,  sixth,  and  seventh  sub- 
divisions of  this  section  shall  be  deemed  fully  incorporated  into  any 
such  contract  if  there  be  written  or  printed  thereon,  or  on  the  mem- 
orandum evidencing  the  same,  at  or  prior  to  the  time  the  same  is 
signed,  the  phrase  "Subject  to  United  States  cotton  futures  Act, 
section  five." 

The  Secretary  of  Agriculture  is  authorized  to  prescribe  regula- 
tions for  carrying  out  the  purposes  of  the  seventh  subdivision  of 
this  section,  and  the  certificates  of  the  officers  of  the  Government 
as  to  the  classification  of  any  cotton  for  the  purposes  of  said  subdi- 
vision shall  be  accepted  in  the  courts  of  the  United  States  in  all 
suits  between  the  parties  to  such  contract,  or  their  privies,  as  prima 
facie  evidence  of  the  true  classification  of  the  cotton  involved. 
(39  Stat.  476.    40  Stat.  1351.) 

§  6309ee.  (Act  March  4,  1919,  c.  125,  §  6.)  Effect  of  amendment 
of  Act  Aug.  11,  1916,  c.  319,  §  5. 
The  foregoing  amendments  to  section  five  of  said  Act  shall  be- 
come effective  on  and  after  the  approval  of  this  Act,  but  nothing 
herein  shall  be  construed  to  diminish  any  authority  conferred  on 
any  official  of  the  United  States  necessary  to  enable  hin>  to  carry 
out  any  duties  remaining  to  be  performed  by  him  under  said  Act 
as  unamended,  or  to  impair  the  effect  of  such  Act  as  to  any  con- 
tract subject  to  its  provisions  entered  into  prior  to  the  effective 
date  of  said  amendments,  or  to  impair  the  effect  of  the  findings  of 
the  Secretary  of  Agriculture  upon  any  dispute  referred  to  him  un- 
der said  section  five  as  unamended.    (40  Stat.  1352.) 

This  section  is  a  part  of  §  0  of  an  act  entitled  "An  act  to  enable  the  Pres- 
ident to  carry  out  the  price  guaranties  made  to  producers  of  wheat  of  the 
crops  of  nineteen  hundred  and  eighteen  and  nineteen  hundred  and  nineteen 
and  to  protect  the  United  States  against  undue  enhancement  of  its  liabilities 
thereimder,"  cited  above. 

For  amendments  referred  to  in  this  section,  see  ante,  S  6309e. 

§  6309i.  [Sec.  8.]   (Act  Aug.   11,   1916,  c.  313,  as  amended,  Act 
March  4,  1919,  c.  125,  §  6.)     Bona  fide  spot  markets;   mode  of 
determining. 
In  determining,  pursuant  to  the  provisions  of  this  Act,  what  mar- 
kets are  bona  fide  spot  markets,  the  Secretary  of  Agriculture  is  di- 
rected to  consider  only  markets  in  which  spot  cotton  is  sold  in  such 
volume  and  under  such  conditions  as  customarily  to  reflect  accu- 
rately the  value  of  middling  cotton  and  the  differences  between  the 
prices  or  values  of  middling  cotton  and  of  other  grades  of  cotton 
for  which  standards  shall  have  been  established  by  the  Secretary 
of  Agriculture :  Provided,  That  if  there  be  not  sufficient  places,  in 
the  markets  of  which  are  made  bona  fide  sales  of  spot  cotton  of 
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grades  for  which  standards  are  established  by  the  Secretary  of  Agri- 
culture, to  enable  him  to  designate  at  least  five  spot  markets  in  ac- 
cordance with  section  six  of  this  Act,  he  shall,  from  data  as  to  spot 
sales  collected  by  him,  make  rules  and  regulations  for  determining 
the  actual  commercial  differences  in  the  value  of  spot  cotton  of  the 
grades  established  by  him  as  reflected  by  bona  fide  sales  of  spot 
cotton,  of  the  same  or  different  grades,  in  the  markets  selected  and 
designated  by  him,  from  time  to  time,  for  that  purpose,  and  in  that 
event,  differences  in  Value  of  cotton  of  various  grades  involved 
in  contracts  made  pursuant  to  section  five  of  this  Act  shall  be 
determined  in  compliance  with  such  rules  and  regulations.  Pro- 
vided further,  That  it  shall  be  the  duty  of  any  person  engaged  in 
the  business  of  dealing  in  cotton,  when  requested  by  the  Secretary 
of  Agriculture  or  any  agent  acting  under  his  instructions,  to  an- 
swer correctly  to  the  best  of  his  knowledge,  under  oath  or  other- 
wise, all  questions  touching  his  knowledge  of  the  number  of  bales, 
the  classification,  the  price  or  bona  fide  price  offered,  and  other 
terms  of  purchase  or  sale,  of  any  cotton  involved  in  any  transaction 
participated  in  by  him,  or  to  produce  all  books,  letters,  papers,  or 
documents  in  his  possession  or  under  his  control  relating  to  such 
matter.  Any  such  person  who  shall,  within  a  reasonable  time 
prescribed  by  the  Secretary  of  Agriculture  or  such  agent,  willfully 
fail  or  refuse  to  answer  such  questions  or  to  produce  such  books, 
letters,  papers,  or  documents,  or  who  shall  willfully  give  any  an- 
swer that  is  false  or  misleading,  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  not  exceed- 
ing $500.    (39  Stat.  479.    40  Stat.  1352.) 

This  section  was  amended  by  Act  March  4,  1910,  c.  125,  $  6,  cited  above, 
by  adding  to  the  section,  as  originally  enacted,  the  last  proviso,  as  set  forth 
above. 


CHAPTER  EIGHT  C— TRANSPORTATION  FACIL- 
ITIES BY  PUBLIC  UTILITIES 

§§  6309i/8a-6309i/8d.  (Act  Oct.  3,  1917,  c.  63,  §§  500-S03.)     [Re- 
pealed.] 

These  sections  of  the  Revenue  Act  of  1917  contained  provisions  imposing 
a  tax  on  transportation  by  public  utilities.  They  were  repealed  by  S  1400  of 
the  Revenue  Act  of  1918.  The  latter  act  also  provided  for  a  similar  tax  on 
transportation  facilities.  See  post,  §§  6309^a-6309i/^c,  ,6371%a.  Inasmueh 
as  these  provisions  were  by  the  repealing  act  continued  in  force  for  the  assess^ 
ment  and  collection  of  accrued  taxes  and  penalties,  they  are  set  forth  here. 

The  text  of  A(it  Oct.  3,  1917,  c.  63,  is  as  follows: 

"Sec.  500.  From  and  after  the  first  day  of  November,  nineteen  hundred  and 
seventeen,  there  shall  be  levied,  assessed,  collected,  and  paid  (a)  a  tax  equiva- 
lent to  three  per  centum  of  the  amount  paid  for  the  transportation  by  rail 
or  water  or  by  any  form  of  mechanical  motor  power  when  in  competition  with 
carriers  by  rail  or  water  of  property  by  freight  consigned  from  one  point  in 
the  United  States  to  another ;  (b)  a  tax  of  1  cent  for  each  20  cents,  or  frac- 
tion thereof,  paid  to  any  person,  corporation,  partnership,  or  association,  en- 
gaged in  the  business  of  transporting  parcels  or  packages  by  express  over  regu- 
lar routes  between  .fixed  terminals,  for  the  transportation  of  any  package, 
parcel,  or  shipment  by  express  from  one  point  in  the  United  States  to  another: 
Provided,  That  nothing  herein  contained  shall  be  construed  to  require  the 
carrier  collecting  such  tax  to  list  separately  in  any  bill  of  lading,  freight 
receipt,  or  other  similar  document,  the  amount  of  the  tax  herein  levied,  if  the 
total  amount  of  the  freight  and  tax  bo  therein  stated;  (c)  a  tax  equivalent  to 
eight  per  centum  of  the  amount  paid  for  the  transportation  of  persons  by  rail 
or  water,  or  by  any  form  of  mechanical  motor  power  on  a  regular  established 
lino  when  in  competition  with  carriers  by  rail  or  water,  from  one  point  in  the 
United  States  to  another  or  to  any  point  in  Canada  or  Mexico,  where  the 
ticket  therefor  is  sold  or  issued  in  the  United  States,  not  including  the  amount 
paid  for  commutation  or  season  tickets  for  trips  less  than  thir^  miles,  or  for 

(1250) 


Ch.  8*c)  INTERNAL  RBVBNUB        §§  6309%a-6309%d 

transportation  the  fare  for  which  does  not  exceed  35  cents,  and  a  tax  equiva- 
lent to  ten  per  centum  of  the  amount  paid  for  seats,  berths,  and  staterooms 
in  parlor  cars,  sleeping  cars,  or  on  vessels.  If  a  mileacre  book  used  for  such 
transportation  or  accommodation  has  been  purchased  before  this  section  takes 
effect,  or  if  cash  fare  be  paid,  the  tax  imposed  by  this  section  shall  be  collected 
from  the  person  presenting  the  mileage  book,  or  paying  the  cash  fare,  by  the 
conductor  or  other  a^ent,  when  presented  for  such  transportation  or  accommo- 
dation, and  the  amount  so  collected  shall  be  paid  to  the  United  States  in  such 
manner  and  at  such  times  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  may  prescribe;  If  a  ticket  (other 
than  a  mileage  book)  is  bought  and  partially  used  before  this  section  goes 
into  effect  it  shall  not  be  taxed,  but  if  bought  but  not  so  used  before  this 
section  takes  effect,  it  shall  not  be  valid  for  passage  until  the  tax  has  been 
paid  and  such  payment  evidenced  on  the  ticket  in  such  manner  as  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  may  by  regulation  prescribe;  (d)  a  tax  equivalent  to  five  per  centum 
of  the  amount  paid  for  the  transportation  of  oil  by  pipe  line;  (e)  a  tax  of  6 
cents  upon  each  telegraph,  telephone,  or  radia,  dispatch,  message,  or  conver- 
sation, which  originates  within  the  United  States,  and  for  the  transmission 
of  which  a  charge  of.  15  cents  or  more  is  imposed:  Provided,  That  only  one 
payment  of  such  tax  shall  be  required,  notwithstanding  the  lines  or  stations 
of  one  Or  more  persons,  corporations,  partnershiiis,  or  associations  shall  be 
used  for  the  transmission  of  such  dispatch,  message,  or  conversation. 

''Sec.  501.  The  taxes  imposed  by  section  five  hundred  shall  be  paid  by  the 
person,  corporation,  partnership,  or  association  paying  for  the  services  or 
facilities  rendered. 

"In  case  such  carrier  does  not,  because  of  its  ownership  of  the  commodity 
transported,  or  for  any  other  reason,  receive  the  amount  which  as  a  carrier  it 
would  otherwise  charge,  such  carrier  shall  pay  a  tax  equivalent  to  the  tax 
which  would  be  imposed  upon  the  transportation  of  such  commodity  if  the 
carrier  received  payment  for  such  transportation:  Provided,  That  in  case  of  a 
carrier  which  on  May  first,  nineteen  hundred  and  seventeen,  had  no  rates  or 
tariffs  on  file  with  the  proper  Federal  or  State  authority,  the  tax  shall  be 
computed  on  the  basis  of  the  rates  or  tariffs  of  other  carriers  for  like  services 
as  ascertained  and  determined  by  the  Commissioner  of  Internal  Revenue: 
Provided  further,  That  nothing  in  this  or  the  preceding  section  shall  be  con- 
strued as  imposing  a  tax  (a)  upon  the  transportation  of  any  commodity  which 
is  necessary  for  the  use  of  the  carrier  in  the  conduct  of  its  business  as  such 
and  is  intended  to  be  so  used  or  has  been  so  used;  or  (b)  upon  the  transporta- 
tion of  company  material  transported  by  one  carrier,  which  constitutes  a  part 
of  a  railroad  system,  for  another  carrier  which  is  also  a  part  of  the  same 
system. 

"Sec.  502.  No  tax  shall  be  imposed  under  section  five  hundred  upon  any 
payment  received  for  services  rendered  to  the  United  States,  or  any  State, 
Territory,  or  the  District  of  Columbia.  The  right  to  exemption  under  this 
section  shall  be  evidenced  in  such  manner  as  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may  by  regula- 
tion prescribe. 

"Sec.  503.  Each  person,  corporation,  partnership,  or  association  receiving 
any  payments  referred  to  in  section  five  hundred  shall  collect  the  amount  of 
the  tax,  if  any,  imposed  by  such  section  from  the  person,  corporation,  partner- 
ship, or  association  making  such  payments,  and  shall  make  monthly  returns 
under  oath,  in  duplicate,  and  pay  the  taxes  so  collected  and  the  taxes  imposed 
upon  it  under  paragraph  two  of  section  five  hundred  and  one  to  the  collector 
of  internal  revenue  of  the  district  in  which  the  principal  office  or  place  of 
business  is  located.  Such  returns  shall  contain  such  information,  and  be 
made  in  such  manner,  as  the  Commissioner  of  Internal  Revenue,  with  the 
"approval  of  the  Secretary  of  the  Treasury,  may  by  regulation  prescribe." 
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CHAPTER  EIGHT  D— INSURANCE  POLICIES 

§§  630914a,  630914b.  (Act  Oct.  3,  1917,  c.  63,  §§  504,  505.)  [Re- 
pealed.] 

These  sections  of  the  Revenue  Act  of  1917  were  repealed  by  S  1400  of  the 
Revenue  Act  of  1918.  Taxes  in  lieu  of  those  imposed  by  the  repealed  act 
were  imposed  by  the  Revenue  Act  of  1918,  $§  503,  504.  See  post,  §§  6309%d, 
6309%e,  6371%a.  Inasmuch  as  the  repealing  act  continued  these  sections  in 
force  for  the  collection  of  accrued  taxes  and  penalties,  they  are  set  forth  in 
full  here. 

The  text' of  sections  504  and  505  was  as  follows: 

"Sec.  504.  From  and  after  the  first  day  of  November,  nineteen  hundred  and 
seventeen,  there  shall  be  levied,  assessed,  collected,  and  paid  the  following 
taxes  on  the  issuance  of  insurance  policies: 

**(a)  Life  insurance:  A  tax  equivalent  to  8  cents  on  each  $100  or  fractional 
part  thereof  of  the  amount  for  which  any  life  is  insured  under  any  policy  of 
insurance,  or  other  instrument,  by  whatever  name  the  same  is  called:  Pro- 
'vided,  That  on  all  policies  for  life  insurance  only  by  which  a  life  is  insured 
not  in  excess  of  $500,  issued  on  the  industrial  or  weekly-payment  plan  of 
insurance,  the  tax  shall  be  forty  per  centum  of  the  amount  of  the  first  weekly 
premium:  Provided  further.  That  policies  of  reinsurance  shall  be  exempt  from 
the  tax  imposed  by  this  subdivision. 

"Qj)  Marine,  inland,  and  fire  insurance:  A  tax  equivalent  to  1  cent  on  each 
dollar  or  fractional  part  thereof  of  the  premium  charged  under  each  policy 
of  insurance  or  other  instrument  by  whatever  name  the  same  ia  called  whereby 
insurance  is  made  or  renewed  upon  property  of  any  description  (including 
rents  or  profits),  whether  against  peril  by  sea  or  inland  waters,  or  by  fire  or 
lightning,  or  other  peril:  Provided,  That  policies  of  reinsurance  shall  be  exempt 
from  the  tax  imposed  by  this  subdivision. 

*'(c)  Casualty  insurance:  A  tax  equivalent  to  1  cent  on  each  dollar  or  frac- 
tional part  thereof  of  the  premium  charged  under  each  policy  of  insurance  or 
obligation  of  the  nature  of  indemnity  for  loss,  damage,  or  liability  (except 
bonds  taxable  under  subdivision  two  of  schedule  A  of  Title  VIII)  issued  or 
executed  or  renewed  by  any  person,  corporation,  partnership,  or  association, 
transacting  the  business  of  employer's  liability,  workmen's  compensation,  acci- 
dent, health,  tornado,  plate  glass,  steam  boiler,  elevator,  burglary,  automatic 
sprinkler,  automobile,  or  other  branch  of  insurance  (except  life  insurance,  and 
insurance  described  and  taxed  in  the  preceding  subdivision):  Provided,  That 
policies  of  reinsurance  shall  be  exempt  from  the  tax  imposed  by  this  sub- 
division. 

"(d)  Policies  issued  by  any  person,  corporation,  partnership,  or  association, 
whose  income  is  exempt  from  taxation  under  Title  I  of  the  Act  entitled  'An 
Act  to  increase  the  revenue,  and  for  other  purposes,'  approved  September 
eighth,  nineteen  hundred  and  sixteen,  shall  be  exempt  from  the  taxes  imposed 
by  this  section. 

"Sec.  505.  Every  person,  corporation,  partnership,  or  association,  issuing 
policies  of  insurance  upon  the  issuance  of  which  a  tax  is  imposed  by  section 
five  hundred  and  four,  shall,  within  the  first  fifteen  days  of  each  month,  make 
a  return  under  oath,  in  duplicate,  and  pay  such  tax  to  the  collector  of  internal 
revenue  of  the  district  in  which  the  principal  office  or  place  of  business  of  such 
person,  corporation,  partnership,  or  association  is  located.  Such  returns  shall 
contain  such  information  and  be  made  in  such  manner  as  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may  by 
regulation  prescribe." 
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CHAPTER  EIGHT  DD— TAX  ON  TRANSPORTA- 
TION AND  OTHER  FACILITIES,  AND 

ON  INSURANCE 

The  provisions  constitute  Title  V  of  the  Revenue  Act  of  1918.     Said  Title 
is  entitled  "Tax  on  Transportation  and  other  Facilities,  and  on  Insurance." 

Sec.  Sec. 

6300^.  Tax   on  transportation  facili-      630&%c  Same;      collection;     returns; 
ties.  when  payable. 

(a)  Freight. 

(b)  Express.  INSURANCE 
(q\  Passcnsrers. 

(d)  Sleeping  cars.  6300%d.  Tax  on  insurance  policies. 

(e)  Oil  by  pipe  line.  (a)  Life  insurance. 

If)  Telegraph,    telephone!,    cft-  (b)  Marine,    inland,    and    fire 

ble,  or  radio  messages.  insurance, 

(g)  Leased   telegraph   or  tele-  (c)  Casualty  insurance. 

phone  wires.  .(d)  Exemption, 
(h)  Exemptions.                               6309%e.  Same;     returns;    when    due; 

6309%b.  Same;    by  whom  paid;    com-  penalty, 
putation. 

§  6309%a.  (Act  Feb.  24,  1919,  c.  18,  §  500.)     Tax  on  transporta- 
tion facilities. 
From  and  after  April  1,  J919,  there  shall  be  levied,  assessed,  col- 
lected, and  paid,  in  lieu  of  the  taxes  imposed  by  section  500  of  the 
Revenue  Act  of  1917 — 

(a)  Freight. 

A  tax  equivalent  to  3  per  centum  of  the  amount  paid  for  the 
transportation  on  or  after  such  date,  by  rail  or  water  or  by  any  form 
of  mechanical  motor  power  when  in  competition  with  carriers  by 
rail  or  water,  of  property  by  freight  transported  from  one  point  in 
the  United  States  to  another ;  and  a  like  tax  on  the  amount  paid  for 
such  transportation  within  the  United  States  of  property  trans- 
ported from  a  point  without  the  United  States  to  a  point  within 
the  United  States; 

(b)  Express. 

A  tax  of  1  cent  for  each  20  cents  or  fraction  thereof  of  the  amount 
paid  to  any  person  for  the  transportation  on  or  after  such  date,  by 
rail  or  water  or  by  any  form  of  mechanical  motor  power  when  in 
competition  with  express  by  rail  or  water,  of  any  package,  parcel, 
or  shipment,  by  express,  transported  from  one  point  in  the  united 
States  to  another ;  and  a  like  tax  on  the  amount  paid  for  such  trans- 
portation within  the  United  States  of  property  transported  from  a 
point  without  the  United  States  to  a  point  within  the  United  States ; 

(c)  Passengers. 

A  tax  equivalent  to  8  per  centum  of  the  amount  paid  for  the  trans- 
portation on  or  after  such  date  of  persons  by  rail  or  water,  or  by 
any  form  of  mechanical  motor  power  on  a  regular  established  line 
when  in  competition  with  carriers  by  rail  or  water,  from  one  point 
in  the  United  States  to  another  or  to  any  point  in  Canada  or  Mex- 
ico, where  the  ticket  or  order  therefor  is  sold  or  issued  in  the  United 
States,  not  including  the  amount  paid  for  commutation  or  season 
tickets  for  trips  less  than  thirty  miles,  or  for  transportation  the  fare 
for  which  does  not  exceed  42  cents:  Provided,  That  where  such 
water  transportation  lines  are  in  competition  between  American 
ports  with  foreign  water  transportation  lines  from  adjacent  for- 
eign ports,  the  tax  imposed  under  this  subdivision  on  amounts  paid 
for  water  transportation  between  American  ports  shall  not  exceed 
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the  amount  of  the  transportation  tax  to  which  such  foreign  water 
transportation  lines  are  subjected  by  their  government  correspond- 
ing to  this  tax  ; 

(d)  Sleeping  cars. 

A  tax  equivalent  to  8  per  centum  of  the  amount  paid  for  seats, 
berths,  and  staterooms  in  parlor  cars,  sleeping  cars,  or  on  vessels, 
used  on  or  after  such  date  in  connection  with  transportation  upon 
which  tax  is  imposed  by  subdivision  (c)  ; 

(e)  Oil  by  pipe  line. 

A  tax  equivalent  to  8  per  centum  of  the  amount  paid  for  the  trans- 
portation on  or  after  such  date  of  oil  by  pipe  line ; 

(f )  Telegraph,  telephone,  cable,  or  radio  messages. 

In  the  case  of  each  telegraph,  telephone,  cable,  or  radio,  dispatch, 
message,  or  conversation,  which  originates  on  or  after  such  date 
within  the  United  States,  and  for  the  transmission  of  which  the 
charge  is  more  than  14  cents  and  not  more  than  50  cents,  a  tax  of  5 
cents;  and  if  the  charge  is  more  than  50  cents,  a  tax  of  10  cents: 
Provided,  That  only  one  p'kyment  of  such  tax  shall  be  required,  not- 
withstanding the  lines  or  stations  of  one  or  more  persons  are  used 
for  the  transmission  of  such  dispatch,  message,  or  conversation ;  and 

(g)  Leased  telegraph  or  telephone  wires. 

A  tax  equivalent  to  10  per  centum  of  the  amount  paid  after  such 
date  to  any  telegraph  or  telephone  company  for  any  leased  wire  or 
talking  circuit  special  service  furnished  after  such  date.  This  sub- 
division shall  not  apply  to  the  amount  paid  for  so  much  of  such 
service  as  is  utilized  (1)  in  the  collection  and  dissemination  of  news 
through  the  public  press,  or  (2)  in  the  conduct,  by  a  common  carrier 
or  telegraph  or  telephone  company,  of  its  business  as  such ; 

(h)  Exemptions. 

No  tax  shall  be  imposed  under  this  section  upon  any  payment  re- 
ceived for  services  rendered  to  the  United  States  or  to  any  State 
or  Territory  or  the  District  of  Columbia.  The  right  to  exemption 
under  this  subdivision  shall  be  evidenced  in  such  manner  as  the 
Commissioner,  with  the  approval  of  the  Secretary,  may  by  regula- 
tion prescribe.    (40  Stat.  1101.) 

This  section  is  §  500  of  the  Revenue  Act  of  1918,  cited  above. 

The  taxes  imposed  by  this  section  are  in  lieu  of  those  imposed  by  §  500 
of  the  Revenue  Act  of  1917,  see  note  to  §  6309% a,  ante. 

For  provisions  corresponding  to  the  provisions  of  paragraph  h  in  §  502  ot 
the  Revenue  Act  of  1917,  see  note  to  §  6309%c,  ante. 

§  6309i/3b.  (Act  Feb.  24,  1919,  c.  18,  §  501.)     Same;    by  whom 
paid;  computation. 

(a)  The  taxes  imposed  by  section  500  shall  be  paid  by  the  person 
paying  for  the  services  or  facilities  rendered. 

(b)  If  a  mileage  book  used  for  transportation  or  accommodation 
was  purchased  before  November  1,  1917,  or  if  cash  fare  is  paid,  the 
tax  imposed  by  section  500  shall  be  collected  from  the  person  pre- 
senting the  mileage  book,  or  paying  the  cash  fare,  by  the  conductor 
or  other  agent,  when  presented  for  such  transportation  or  accom- 
modation, and  the  amount  so  collected  shall  be  paid  to  the  United 
States  in  such  manner  and  at  such  times. as  the  Commissioner,  with 
the  approval  of  the  Secretary,  may  prescribe;  if  a  ticket  (other  than 
a  mileage  book)  was  bought  and  partially  used  before  November  1, 
1917,  it  shall  not  be  taxed,  but  if  bought  but  not  so  used  before 
section  500  takes  effect,  it  shall  not  be  valid  for  passage  until  the 
tax  has  been  paid  and  such  payment  evidenced  on  the  ticket  in  such 
manner  as  the  Commissioner,  with  the  approval  of  the  Secretary, 
may  by  regulation  prescribe, 
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(c)  The  taxes  imposed  by  section  500  shall  apply  to  all  services 
or  facilities  specified  in  such  section  when  rendered  for  hire,  wheth- 
er or  not  the  agency  rendering  them  is  a  common  carrier.  In  case 
a  carrier  (other  than  a  pipe  line)  principally  engaged  in  rendering 
transportation  services  or  facilities  for  hire  does  not,  because  of  its 
ownership  of  the  goods  transported,  or  for  any  other  reason,  receive 
the  amount  which  as  a  carrier  it  would  otherwise  charge,  such  car- 
rier shall  pay  a  tax  equivalent  to  the  tax  which  would  be  imposed 
upon  the  transportation  of  such  goods  if  the  carrier  received  pay- 
ment for  such  transportation,  such  tax,  if  it  can  not  be  computed 
from  actual  rates  or  tariffs  of  the  carrier,  to  be  computed  on  the 
basis  of  the  rates  or  tariffs  of  other  carriers  for  like  services  as  de- 
termined by  the  Commissioner.  In  the  case  of  any  carrier  (other 
than  a  pipe  line)  the  principal  business  of  which  is  to  transport 
goods  belonging  to  it  on  its  own  account  and  which  only  incidental- 
ly renders  services  for  hire,  the  tax  shall  apply  to  such  services  or 
facilities  only  as  are  actually  rendered  by  it  for  hire.  Nothing  in 
this  or  the  preceding  section  shall  be  construed  as  imposing  a  tax 

(1)  upon  the  transportation  of  any  commodity  which  is  necessary 
for  the  use  of  the  carrier  in  the  conduct  of  its  business  as  such  and 
is  intended  to  be  so  used  or  has  been  so  used ;  or  (2)  upon  the  trans- 
portation of  company  material  transported  by  one  carrier,  which 
constitutes  a  part  of  a  railroad  system,  for  another  carrier  which  is 
also  a  part  of  the  same  system. 

(d)  The  tax  imposed  by  subdivision  (e)  of  section  500  shall  apply 
to  all  transportation  of  oil  by  pipe  line.  In  case  no  charge  for 
transportation  is  made,  by  reason  of  ownership  of  the  commodity 
transported,  or  for  any  other  reason,  the  person  transporting  by  pipe 
line  shall  pay  a  tax  equivalent  to  the  tax  which  would  be  imposed 
if  such  person  received  payment  for  such  transportation,  and  if  the 
tax  cannot  be  computed  from  actual  bona  fide  rates  or  tariffs,  it 
shall  be  computed  (1)  on  the  basis  of  the  rates  or  tariffs  of  other 
pipe  lines  for  like  services,  as  determined  by  the  Commissioner,  or 

(2)  if  no  such  rates  or  tariffs  exist,  on  the  basis  of  a  reasonable 
charge  for  such  transportation,  as  determined  by  the  Commissioner. 
(40  Stat.  1102.) 

This  section  is  §  501  of  the  Revenue  Act  of  1918,  cited  above. 
For  corresponding  provision  of  $  501  of  the  Revenue  Act  of  1917,  see  note 
to  §  6309%b,  ante. 

■ 

§  eaOQi/sC.  (Act  Feb.  24,  1919,  c.  18,  §  502.)  Same;  collection; 
returns;  when  payable. 

Each  person  receiving  any  payments  referred  to  in  section  500 
shall  collect  the  amount  of  the  tax,  if  any,  imposed  by  such  section 
from  the  person  making  such  payments,  and  shall  make  monthly 
returns  under  oath,  in  duplicate,  and  pay  the  taxes  so  collected  and 
the  taxes  imposed  upon  it  under  subdivision  (c)  or  (d)  of  section 
501  to  the  collector  of  the  district  in  which  the  principal  office  or 
place  of  business  is  located. 

No  carrier  collecting  the  taxes  imposed  by  subdivision  (a)  or  (b) 
of  section  500  shall  be  required  to  list  the  amount  of  such  tax  sepa- 
rately in  any  bill  of  lading,  freight  or  express  receipt,  or  other  simi- 
lar document,  if  the  total  amount  of  the  transportation  charge  and 
the  tax  is  stated  therein. 

Any  person  makmg  a  refund  of  any  payment  upon  which  tax  is 
collected  under  this  section  may  repay  therewith  the  amount  of 
the  tax  collected  on  such  payment;  and  the  amount  so  repaid  may 
be  credited  against  amounts  included  in  any  subsequent  monthly 
return. 
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The  returns  required  under  this  section  shall  contain  such  in- 
formation, and  be  made  at  such  times  and  in  such  manner,  as  the 
Commissioner,  with  the  approval  of  the  Secretary,  may  by  regula- 
tion prescribe. 

The  tax  shall,  without  assessment  by  the  Commissioner  or  notice 
from  the  collector,  be  due  and  payable  to  the  collector  at  the  time 
so  fixed  for  filing  the  return.  If  the  tax  is  not  paid  when  due,  there 
shall  be  added  as  part  of  the  tax  a  penalty  of  5  per  centum,  together 
with  interest  at  the  rate  of  1  per  centum  for  each  full  month,  from 
the  time  when  the  tax  became  due.     (40  Stat  1103.) 

This  section  is  §  502  of  the  Revenue  Act  of  1918,  cited  above. 
For  corresponding  provision  of  §  503  of  the  Revenue  Act  of  1917,  see  note 
to  S  6309i^d,  ante. 

INSURANCE 

§  63091/sd.  (Act  Feb.  24,  1919,  c.  18,  §  503.)  Tax  on  insurance 
policies. 
From  and  after  April  1,  1919,  there  shall  be  levied,  assessed,  col- 
lected, and  paid,  in  lieu  of  the  taxes  imposed  by  section  504  of  the 
Revenue  Act  of  1917,  the  following  taxes  on  the  issuance  of  insur- 
ance policies,  Including,  in  the  case  of  policies  issued  outside  the 
United  States  (except  those  taxable  under  subdivision  IS  of  Sched- 
ule A  of  Title  XI),  their  delivery  within  the  United  States  by  any 
agent  or  broker,  whether  acting  for  the  insurer  or  the  insured;  such 
taxes  to  be  paid  by  the  insurer,  or  by  such  agent  or  broker : 

For  subdiv.  15  of  Schedule  A  of  Title  XI,  mentioned  in  this  paragraph,  see 
post,  §  6318p(15). 

(a)  Life  insurance. 

Life  insurance :  A  tax  equivalent  to  8  cents  on  each  $100  or  frac- 
tional part  thereof  of  the  amount  for  which  any  life  is  insured  un- 
der any  policy  of  insurance,  or  other  instrument,  by  whatever  name 
the  same  is  called :  Provided,  That  on  all  policies  for  life  insurance 
only  by  which  a  life  is  insured  not  in  excess  of  $500,  issued  on  the 
industrial  or  weekly  or  monthly  payment  plan  of  insurance,  the  tax 
shall  be  40  per  centum  of  the  amount  of  the  first  weekly  premium 
or  20  per  centum  of  the  amount  of  the  first  monthly  premium,  as  the 
case  may  be:  Provided  further.  That  on  policies  of  group  life  in- 
surance, covering  groups  of  not  less  than  25  lives  in  the  employ  of 
the  same  person,  for  the  benefit  of  persons  other  than  the  employer, 
the  tax  shall  be  equivalent  to  4  cents  on  each  $100  of  the  aggre- 
gate amount  for  which  the  group  policy  is  issued  and  of  any  net  in- 
crease in  the  amount  of  the  insurance  under  such  policy :  And  pro- 
vided further,  That  on  all  policies  covering  life,  health,  and  acci- 
dent insurance  combined  in  one  policy  by  which  a  life  is  insured 
not  in  excess  of  $500,  issued  on  the  industrial,  or  weekly  or  monthly 
payment  plan  of  insurance,  the  tax  shall  be  40  per  centum  of  the 
amount  of  the  first  weekly  premium  or  20  per  centum  of  the  amount 
of  the  first  monthly  premium,  as  the  case  may  be ; 

(b)  Marine,  inland,  and  fire  insurance. 

Marine,  inland,  and  fire  insurance:  A  tax  equivalent  to  1  cent  on 
each  dollar  or  fractional  part  thereof  of  the  premium  charged  un- 
der each  policy  of  insurance  or  other  instrument  by  whatever  name 
the  same  is  called  whereby  insurance  is  made  or  renewed  upon 
property  of  any  description  (including  rents  or  profits),  whether 
against  peril  by  sea  or  inland  waters,  or  by  fire  or  lightning,  or  other 
peril ; 

(c)  Casualty  insurance. 

Casualty  insurance :  A  tax  equivalent  to  1  cent  on  each  dollar  or 
fractional  part  thereof  of  the  premium  charged  under  each  policy  of 
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insurance  or  obligationof  the  nature  of  indemnity  for  loss,  damage, 

or  liability  (except  bonds  and  policies  taxable  under  subdivision  2 

of  schedule  A  of  Title  XI)  issued  or  executed  or  renewed  by  any 

person  transacting  the  business  of  employer's  liability,  workmen's 

compensation,  accident,  health,  tornado,  plate  glass,  steam  boiler, 

elevator,  burglary,  automatic  sprinkler,  automobile,  or  other  branch 

of  insurance  (except  life  insurance,  and  insurance  described  and 

taxed  in  the  preceding  subdivision)  :    Provided,  That  in  case  of 

policies  of  insurance  issued  on  the  industrial  or  weekly  or  monthly 

payment  plan  the  tax  shall  be  40  per  centum  of  the  amount  of  the 

first  weekly  premium  or  20  per  centum  of  the  amount  of  the  first 

monthly  premium,  as  the  case  may  be; 

For  8 ubdiv.  2  of  Schedule  A  of  Title  XI,  referred  to  in  this  paragraph,  see 
post,  I  6318p(2). 

(d)  Exemption. 

Policies  issued  by  any  corporation  enumerated  in  section  231, 

and  policies  of  reinsurance,  shall  be  exempt  from  the  taxes  imposed 

by  this  section.     (40  Stat.  1104.) 

This  section  is  §  503  of  the  Bevenne  Act  of  1916,  cited  above. 
The  taxes  imposed  by  this  section  are  in  lieu  of  those  imposed  by  {  504 
of  the  Revenue  Act  of  1917.    See  note  to  |  63O0^a,  ante. 
For  section  231  of  this  act,  mentioned  in  this  paragraph,  see  post,  |  6336%  o. 

§  6309 Vse.  (Act  Feb.  24,   1919,  c.   18,  §   504.)     Same;    returns; 

when  due;  penalty. 
Every  person  issuing  policies  of  insurance  upon  the  issuance  of 
which  a  tax  is  imposed  by  section  503  shall  make  monthly  returns 
under  oath,  in  duplicate,  and  pay  such  tax  to  the  collector  of  the 
district  in  which  "the  principal  office  or  place  of  business  of  such 
person  is  located.  Such  returns  shall  contain  such  information  and 
be  made  at  such  times  and  in  such  manner  as  the  Commissioner, 
with  the  approval  of  the  Secretary,  may  by  regulation  prescribe. 

The  tax  shall,  without  assessment  by  the  Commissioner  or  notice 
from  the  collector,  be  due  and  payable  to  the  collector  at  the  time 
so  fixed  for  filing  the  return.  If  the  tax  is  not  paid  when  due,  there, 
shall  be  added  as  part  of  the  tax  a  penalty  of  5  per  centum,  to- 
gether with  interest  at  the  rate  of  1  per  centum  for  each  full  month, 
Irom  the  time  when  the  tax  became  due.    (40  Stat.  J 104.) 

This  section  is  §  504  of  the  HeTenue  Act  of  1918,  cited  above. 

For  corresponding  provisions  in  {  505  of  the  Revenue  Act  of  1017,  see  note 
to  %  e309%b,  ante. 
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CHAPTER  EIGHT  E— THEATER,  ETC.,  ADMIS- 
SIONS AND  CLUB  DUES  OR  FEES 

§§  6309y2a-6309y2C.  (Act  Oct.  3,  1917,  c.  63,  §§  700-702.)     [Re- 
pealed.] 

These  sections  of  the  Revenue  Act  of  1917  were  repealed  by  §  1400  of  the 
Revenue  Act  of  1918,  post,  §  6371%  a.  Similar  provisions  are  contained  in 
the  Revenue  Act  of  1918,  and  are  set  forth  post  as  §§  6309%a-6309%c.  In- 
asmuch as  the  repealed  sections  were  continued  in  force  for  the  collection  of 
accrued  taxes  and  penalties,  they  are  set  forth  here: 

"Sec.  700.  From  and  after  the  first  day  of  November,  nineteen  hundred 
and  seventeen,  there  shall  ^e  levied,  assessed,  collected,  and  paid  (a)  a  tax  of 
1  cent  for  each  10  cents  or  fraction  thereof  of  the  amount  paid  for  admission 
to  any  place,  including  admission  by  season  ticket  or  subscription,  to  be  paid 
by  the  person  paying  for  such  admission:  Provided,  That  the  tax  on  admission 
of  children  under  twelve  years  of  age  where  an  admission  charge  for  such 
children  is  made  shall  in  every  case  be  1  cent;  and  (b)  in  the  case  of  persona 
(except  bona  fide  employees,  municipal  officers  on  official  business,  and  children 
under  twelve  years  of  age)  admitted  free  to.  any  place  at  a  time  when  and  im- 
der  circumstances  under  which  an  admission  charge  is  made  to  other  persons 
of  the  same  class,  a  tax  of  1  cent  for  each  10  cents  or  fraction  thereof  of  the 
price  so  charged  to  such  other  persons  for  the  same  or  similar  accommodations, 
to  be  paid  by  the  person  so  admitted;  and  (c)  a  tax  of  1  cent  for  each  10 
cents  or  fraction  thereof  paid  for  admission  to  any  public  performance  for 
profit  at  any  cabaret  or  other  similar  entertainment  to  which  the  charge  for 
admission  is  wholly  or  in  part  included  in  the  price  paid  for  refreshment, 
service,  or  merchandise;  the  am6unt  paid  for  such  admission  to  be  computed 
under  rules  prescribed  by  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the, Secretary  of  the  Treasury,  such  tax  to  be  paid  by  the  person 
paying  for  such  refreshment,  service,  or  merchandise.  In  the  case  of  persons 
having  the  permanent  use  of  boxes  or  seats  in  nn  opera  house  or  any  place 
of  amusement  or  a  lease  for  the  use  of  such  box  or  seat  in  such  opera  house 
or  place  of  amusement  there  shall  be  levied,  assessed,  collected,  and  paid  a 
tax  equivalent  to  ten  per  centum  of  the  amount  for  which  a  similar  box  ^  or 
seat  is  sold  for  performance  or  exhibition  at  which  the  box  or  seat  is  used  or 
reserved  by  or  for  the  lessee  or  holder.  These  ta^es  shall  not  be  imposed  in 
the  case  of  a  place  the  maximum  charge  for  admission  to  which  is  5  cents,  or 
in  the  case  of  shows,  rides,  and  other  amusements,  (the  maximum  charge  for 
admission  to  which  is  10  cents)  within  outdoor  general  amusement  parks,  or 
in  the  case  of  admissions  to  such  parks. 

**Ko  tax  shall  be  levied  under  this  title  in  respect  to  any  admissions  all  the 
proceeds  of  which  inure  exclusively  to  the  benefit  of  religious,  educational,  or 
charitable  institutions,  societies,  or  organizations,  or  admissions  to  agricul- 
tural fairs  none  of  the  profits  of  which  are  distributed  to  stockholders  or  mem- 
bers of  the  association  conducting  the  same. 

"The  term  'admission'  as  used  in  this  title  includes  seats  and  tables,  reserved 
or  otherwise,  and  other  similar  accommodations,  and  the  charges  made  there- 
for. 

"Sec.  701.  From  and  after  the  first  day  of  November,  nineteen  hundred 
and  seventeen,  there  shall  be  levied,  asse-ssed,  collected,  and  paid,  a  tax  equiva- 
lent' to  ten  per  centum  of  any  amount  paid  as  dues  or  membership  fees  (includ- 
ing initiation  fees),  to  any  social,  athletic,  or  sporting  club  or  organization, 
where  such  dues  or  fees  are  in  excess  of  $12  per  year;  such  taxes  to  be  paid 
by  the  person  paying  such  dues  or  fees:  Provided,  That  there  shall  be  ex- 
empted from  the  provisions  of  this  section  all  amounts  paid  as  dues  or  fees 
to  a  fraternal  beneficiary  society,  order,  or  association,  operating  under  the 
lodge-  system  or  for  the  exclusive  benefit  of  the  members  of  a  fraternity  itself 
operating  under  the  lodge  system,  and  providing  for  the  payment  of  life,  sick, 
accident,  or  other  benefits  to  the  members  of  such  society,  order,  or  association 
or  their  dependents. 

"Sec.  702.  Every  person,  corporation,  partnership,  or  association  (a)  re- 
ceiving any  payments  for  such  admission,  dues,  or  fees,  shall  collect  the  amount 
of  the  tax  imposed  by  section  seven  hundred  or  seven  hundred  and  one  from 
the  person  making  such  payments,  or  (b)  admitting  any  person  free  to  any 
place  for  admission  to  which  a  charge  is  made  shall  collect  the  amount  of  the 
tax  imposed  by  section  seven  hundred  from  the  person  so  admitted,  and  (c) 
in  either  case  shall  make  returns  and  payments  of  the  amount  so  collected,  at 
the  same  time  and  in  the  same  manner  as  provided  in  section  five  hundred 
and  three  of  this  Act." 
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CHAPTER  EIGHT  EE— TAX  ON  ADMISSIONS 

AND  DUES 

These  provisions  constitute  Title  VIII  of  the  Reyenne  Act  of  1918.     Said 
Title  is  entitled  "Tax  on  Admissions  and  Dues." 

§  6309%a.  (Act  Feb.  24.  1919,  c.  18,  §  800.>     Tax  on  admissions 
to  places  of  amusement ;  amount ;  exemptions* 

(a)  From  and  after  April  1,  1919,  there  shall  be  levied,  assessed, 
collected,  and  paid,  in  lieu  of  the  taxes  imposed  by  section  700  of 
the  Revenue  Act  of  1917 — 

(1)  A  tax  of  1  cent  for  each  10  cents  or  fraction  thereof  of  the 
amount  paid  for  admission  to  any  place  on  or  after  such  date,  in- 
cluding admission  by  season  ticket  or  subscription,  to  be  paid  by  the 
person  paying  for  such  admission ; 

(2)  In  the  case  of  persons  (except  bona  fide  employees,  municipal 
officers  on  official  business,  persons  in  the  military  or  naval  forces 
of  the  United  States  when  in  uniform,  and  children  under  twelve 
years  of  age)  admitted  free  or  at  reduced  rates  to  any  place  at  a 
time  when  and  under  circumstances  under  which  an  admission 
charge  is  made  to  other  persons,  a  tax  of  1  cent  for  each  10  cents 
or  fraction  thereof  of  the  price  so  charged  to  such  other  persons 
for  the  same  or  similar  accommodations,  to  be  paid  by  the  person 
so  admitted ; 

(3)  Upon  tickets  or  cards  of  admission  to  theaters,  operas,  and 
other  places  of  amusement,  sold  at  news  stands,  hotels,  and  places 
other  than  the  ticket  offices  of  such  theaters,  operas,  or  other  places 
of  amusement,  at  not  to  exceed  50  cents  in  excess  of  the  sum  of 
the  established  price  therefor  at  such  ticket  offices  plus  the  amount 
of  any  tax  imposed  under  paragraph  (1),  a  tax  equivalent  to  5  per 
centum  of  the  amount  of  such  excess ;  and  if  sold  for  more  than  50 
cents  in  excess  of  the  sum  of  such  established  price  plus  the  amount 
of  any  tax  imposed  under  paragraph  (1),  a  tax  equivalent  to  50  per 
centum  of  the  whole  amount  of  such  excess,  such  taxes  to  be  re- 
turned ^nd  paid,  in  the  manner  provided  in  section  903,  by  the  per- 
son selling  such  tickets; 

(4)  A  tax  equivalent  to  50  per  centum  of  the  amount  for  which 
the  proprietors,  managers,  or  employees  of  any  opera  house,  theater, 
or  other  place  of  amusement  sell  or  dispose  of  tickets  or  cards  of 
admission  in  excess  of  the  regular  or  established  price  or  charge 
therefor,  such  tax  to  be  returned  and  paid,  in  the  manner  provided 
in  section  903,  by  the  person  selling  such  tickets ; 

(5)  In  the  case  of  persons  having  the  permanent  iise  of  boxes  or 
seats  in  an  opera  house  or  any  place  of  amusement  or  a  lease  for 
the  use  of  such  box  or  seat  in  such  opera  house  or  place  of  amuse- 
ment (in  lieu  of  the  tax  imposed  by  paragraph  (1)),  a  tax  equivalent 
to  10  per  centum  of  the  amount  for  which  a  similar  box  or  seat  is 
sold  for  each  performance  or  exhibition  at  which  the  box  or  seat  is 
used  or  reserved  by  or  for  the  lessee  or  holder,  such  tax  to  be  paid 
by  the  lessee  or  holder ;  and 

(6)  A  tax  of  114  cents  for  each  10  cents  or  fraction  thereof  of  the 
amount  paid  for  admission  to  any  public  performance  for  profit  at 
any  roof  garden,  cabaret,  or  other  similar  entertainment,  to  which 
the  charge  for  admission  is  wholly  or  in  part  inx:luded  in  the  price 
paid  for  refreshment,  service,  or  merchandise;  the  amount  paid  for 
such  admission  to  be  deaned-  to  be  20  per  centum  of  the  amount 
paid  for  refreshment,  service,  and  merchandise;  such  tax  to  be  paid 
by  the  person  paying  for  such  refreshment,  service,  or  merchandise. 
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(b)  No  tax  shall  be  levied  under  this  title  in  respect  to  any  ajd- 
missions  all  the  proceeds  of  which  inure  exclusively  to  the  benefit  of 
religious,  educational,  or  charitable  institutions,  societies,  or  organi- 
zations, societies  for  the  prevention  of  cruelty  to  children  or  ani- 
mals, or  exclusively  to  the  benefit  of  organizations  conducted  for 
the  sole  purpose  of  maintaining  symphony  orchestras  and  receiving 
substantial  support  from  voluntary  contributions,  none  of  the  prof- 
its of  which  are  distributed  to  members  of  such  organizations,  or 
exclusively  to  the  benefit  of  persons  in  the  military  or  naval  forces 
of  the  United  States,  or  admissions  to  agricultural  fairs  none  of  the 
profits  of  which  are  distributed  to  stockholders  or  members  of  the 
association  conducting  the  same. 

(c)  The  term  "admission"  as  used  in  this  title  includes  seats  and 
tables,  reserved  or  otherwise,  and  other  similar  accommodations, 
and  the  charges  made  therefor. 

(d)  The  price  (exclusive  of  the  tax  to  be  paid  by  the  person  pay- 
ing for  admission)  at  which  every  admission  ticket  or  card  is  sold 
shall  be  conspicuously  and  indelibly  printed,  stamped,  or  written  on 
the  face  or  back  thereof,  together  with  the  name  of  the  vendor  if 
sold  other  than  at  the  ticket  office  of  the  theater,  opera,  or  other 
place  of  amusement.  Whoever  sells  an  admission  ticket  or  card  on 
which  the  name  of  the  vendor  and  price  is  not  so  printed,  stamped, 
or  written,  or  at  a  price  in  excess  of  the  price  so  printed,  stamped, 
or  written  thereon,  is  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  ;iot  more  than  $100.     (40  Stat.  1120.) 

This  section  is  §  800  of  the  Revenue  Act  of  1918,  cited  above. 
The  taxes  imposed  by  this  section  are  in  lieu  of  the  taxes  imposed  by  i  700 
of  the  Revenue  Act  of  1917  (see  note  to  f§  e309%a-6309%c,  ante). 

§  6309%b.  (Act  Feb.  24,  1919,  c.  18,  §  801.)  Tax  on  club  dues 
or  fees;  exemptions. 
From  and  after  April  1,  1919,  there  shall  be  levied,  assessed,  col- 
lected, and  paid,  in  lieu  of  the  taxes  imposed  by  section  701  of  the 
Revenue  Act  of  1917,  a  tax  equivalent  to  10  per  centum  of  any 
amount  paid  on  or  after  such  date,  for  any  period  after  such  date, 
(a)  as  dues  or  membership  fees  (where  the  dues  or  fees  of  an  active 
resident  annual  member  are  in  excess  of  $10  per  year)  to  any  social, 
athletic,  or  sporting  club  or  organization ;  or  (b)  as  initiation  fees 
to  such  a  club  or  organization,  if  such  fees  amount  to  more  than 
$10,  or  if  the  dues  or  membership  fees  (not  including  initiation  fees) 
of  an  active  resident  annual  member  are  in  excess  of  $10  per  year; 
such  taxes  to  be  paid  by  the  person  paying  such  dues  or  fees :  Pro- 
vided, That  there  shall  be  exempted  from  the  provisions  of  this  sec- 
tion all  amounts  paid  as  dues  or  fees  to  a  fraternal  society,  order, 
or  association,  operating  under  the  lodge  system.  In  the  case  of 
life  memberships  a  life  member  shall  pay  annually,  at  the  time  for 
the  payment  of  dues  by  active  resident  annual  members,  a  tax  equiv- 
alent to  the  tax  upon  the  amount  paid  by  such  a  member,  but  shall 
pav  no  tax  upon  the  amount  paid  for  life  membership.  (40  Stat. 
1121.) 

This  section  is  §  801  of  the  Bevenue  Act  of  1918,  cited  above. 
The  taxes  imposed  by  this  section  are  in  lieu  of  the  taxes  imposed  by  {  701 
of  the  Revenue  Act  of  1917  (see  note  to  §§  6309%a-6309%c,  ante). 

§  6309%c.  (Act  Feb.  24^  1919,  c.  18,  §  802.)  Collection;  re- 
ttims;  payment. 
Every  person  (a)  receiving  any  payments  for  such  admission, 
dues,  or  fees  shall  collect  the  amount  of  the  tax  imposed  by  section 
800  or  801  from  the  person  making  such  payments,  or  (b)  admitting 
any  person  free  to  any  place  for  admission  to  which  a  charge  is 
made,  shall  collect  the  amount  of  the  tax  imposed  by  section  800 
from  the  person  so  admitted.-  Every  club  or  organization  having 
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life  members,  shall  collect  from  such  members  the  amount  of  the 
tax  imposed  by  section  801.  In  all  the  above  cases  returns  and  pay- 
ments of  the  amount  so  collected  shall  be  made  at  the  same  time 
and  in  the  same  manner  as  provided  in  section  502.  (40  Stat. 
1121.) 

This  section  is  §  802  of  the  Revenue  Act  of  1918.  cited  above. 
For  corresponding  provision  in  |  702  of  the  Revenue  Act  of  1917,  see  note 
to  §f  6309%a-6309%c,  ante. 


CHAPTER  EIGHT  F— MISCELLANEOUS  AR- 
TICLES 

§§  630934a-63093^d.  (Act  Oct.  3,  1917,  c.  63,  §§  600-603.)     [Re- 
pealed.] 

These  sectiqns  of  the  Revenue  Act  of  1917  were  repealed  by  |  1400  of  the 
Revenue  Act  of  1918.  See  post,  §  6371%  a.  The  corresponding  provisions  in 
the  new  act  are  set  forth  post,  as  §§  6309%a,  6309%f-6309%h,  and  ante,  § 
5980o.  Inasmuch  as  the  repealing  act  continued  these  sections  in  fprce  for 
the  collection  of  accrued  taxes  and  penalties,  they  are  set  forth  here: 

"Sec.  600.    There  shall  be  levied,  assessed,  collected,  and  paid— 

"(a)  Upon  all  automobiles,  automobile  trucks,  automobile  wagons,  and 
motorcycles,  sold  by  the  manufacturer,  producer,  or  importer,  a  tax  equivalent 
to  three  per  centum  of  the  price  for  which  so  sold ;    and 

"(b)  Upon  all  piano  players,  graphophones,  phonographs,  talking  machines, 
and  records  uspd  in  connection  with  any  musical  instrument,  piano  player, 
graphophone,  phonograph,  or  talking  machine,  sold  by  the  manufacturer,  pro- 
ducer, or  importer,  a  tax  equivalent  to  three  per  centum  of  the  price  for  which 

BO  sold ;    and 

"(c)  Upon  all  moving-picture  films  (which  have  not  been  exposed)  sold  by  the 
manufacturer  or  importer  a  tax  equivalent  to  one-fourth  of  1  cent  per  linear 

foot ;   and 

"(d)  Upon  all  positive  moving-picture  films  (containing  a  picture  ready  for 
projection)  sold  or  leased  by  the  manufacturer,  producer,  or  importer,  a  tax 
equivalent  to  one-half  of  1  cent  per  linear  foot;   and 

"(e)  Upon  any  article  commonly  or  commercially  known  as  jewelry,  whether 
real  or  imitation,  sold  by  the  manufacturer,  producer,  or  importer  thereof,  a 
tax  equivalent  to  three  per  centum  of  the  price  for  which  so  sold;   and 

"(f)  Upon  all  tennis  rackets,  golf  clubs,  baseball  bats,  lacrosse  sticks,  balls 
of  all  kinds,  including  baseballs,  foot  balls,  tennis,  golf,  lacrosse,  billiard  and 
pool  balls,  fishing  rods  and  reels,  billiard  and  pool  tables,  chess  and  checker 
boards  and  pieces,  dice,  games  and  parts  of  games,  except  playing  cards  and 
children's  toys  and  games,  sold  by  the  manufacturer,  producer,  or  importer,  a 
tax  equivalent  to  three  per  centum  of  the  price  for  which  so  sold ;   and 

"(g)  Upon  all  perfumes,  essences,  extracts,  toilet  waters,  cosmetics,  petroleum 
jellies,  hair  oils,  pomades,  hair  dressings,  hair  restoratives,  hair  dyes,  tooth 
and  mouth  washes,  dentifrices,  tooth  pastes,  aromatic  cachous,  toilet  soaps  and 
powders,  or  any  similar  substance,  article,  or  preparation  by  whatsoever  name 
known  or  distinguished,  upon  all  of  the  above  which  are  used  or  applied  or  in- 
'  tended  to  be  used  or  applied  for  toilet  purposes,  and  which  are  sold  by  the 
manufacturer,  importer,  or  producer,  a  tax  equivalent  to  two  per  centum  of 
the  price  for  which  so  sold;    and 

"(h)  Upon  all  pills,  tablets,  powders,  tinctures,  troches  or  lozenges,  sirups, 
medicinal  cordials  or  bitters,  anodynes,  tonics,  plasters,  liniments,  salves,  oint- 
ments, pastes,  drops,  waters  (except  those  taxed  under  section  three  hundred 
and  thirteen  of  this  Act),  essences,  spirits,  oils,  and  all  medicinal  preparations, 
compounds,  or  compositions  whatsoever,  the  manufacturer  or  producer  of  which 
claims  to  have  any  private  formula,  secret,  or  occult  art  for  making  or  pre- 
paring the  same,  or  has  or  claims  to  have  any  exclusive  right  or  title  to  the 
making  or  preparing  the  same,  or  which  are  prepared,  uttered,  vended,  or  ex- 
posed for  sale  under  any  letters  patent,  or  trade-mark,  or  which,  if  prepared 
by  any  formula,  published 'or  unpublished,  are  held  out  or  recommended  to  the 
public  by  the  makers,  venders,  or  proprietors  thereof  as  proprietary  medicines 
or  medicinal  proprietary  articles  or  preparations,  or  as  remedies  or  specifics 
for  any  disease,  diseases,  or  affection  whatever  affecting  the  human  or  animal 
body,  and  which  are  sold  by  the  manufacturer,  producer,  or  importer,  a  tax 
equivalent  to  two  per  centum  of  the  price  for  which  so  sold ;   and 

**(i)  Upon  all  chewing  gum  or  substitute  therefor  sold  by  the  manufacturer, 
producer,  or  importer,  a  tax  equivalent  to  two  per  centum  of*  the  price  for 
which  so  sold;  and 
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"(J)  Upon  all  cameras  sold  by  the  manufacturer,  producer,  or  importer,  a 
tax  equivalent  to  three  per  centum  of  the  price  for  which  so  sold. 

"Sec.  601.  Each  manufacturer,  producer,  or  importer  of  any  of  the  articles 
enumerated  in  section  six  hundred  shall  make  monthly  returns  under  oath  in 
duplicate  and  pay  the  taxes  imposed  on  such  articles  by  this  title  to  the  col- 
lector of  internal  revenue  for  the  district  in  which  is  located  the  principal 
place  of  business.  Such  returns  shall  contain  such  information  and  be  made 
at  such  times  and  in  such  manner  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  6t  the  Secretary  of  the  Treasury,  may  by  regulations  pre* 
scribe. 

"Sec.  602.  Upon  all  articles  enumerated  in  subdivisions  (a),  (b),  (e),  (f), 
ig)f  (h),  (i),  or  (j)  of  section  six  hundred,  which  on  the  day  this  Act  is  passed 
.are  held  and  intended  for  sale  by  any  person,  corporation,  partnership,  or 
association,  other  than  (1)  a  retailer  who  is  not  also  a  wholesaler,  or  (2)  the 
manufacturer,  producer,  or  importer  thereof,  there  shall  be  levied,  assessed, 
collected,  and  pliid  a  tax  equivalent  to  one-half  the  tax  imposed  by  each 
such  subdivision  upon  the  sale  of  the  articles  therein  enumerated.  This  tax 
shall  be  paid  by  the  person,  corporation,  partnership,  or  association  so  holding 
such  artides. 

'The  taxes  imposed  by  this  section  shall  be  assessed,  collected,  and  paid  in 
the  same  manner  as  provided  in  section  ten  hundred  and  two  ifi  the  case  of 
additional  taxes  upon  articles  upon  which  the  tax  imposed  by  existing  law  has 
been  paid. 

"Nothing  in  this  section  shall  be  construed  to  impose  a  tax  upon  artides 
sold  and  delivered  prior  to  May  ninth,  nineteen  hundred  and  seventeen,  where 
the  title  is  reserved  in  the  vendor  as  security  for  the  payment  of  the  purchase 
money. 

"Sec.  603.  On  the  day  this  Act  takes  effect,  and  thereafter  on  July  first 
in  each  year,  and  also  at  the  time  of  the  original  .purchase  of  a  new  boat  by 
a  useT,  if  on  any  other  date  than  July  first,  there  shall  be  levied,  assessed, 
collected,  and  paid  upon  the  use  of  yachts,  pleasure  boats,  power  boats,  and 
sailing  boats,  of  over  five  net  tons,  and  motor  boats  with  fixed  engines,  not 
used  exclusively  for  trade  or  national  defense,  or  not  built  according  to  plans 
and  specifications  approved  by  the  Navy  Department,  an  excise  tax  to  be 
based  on  each  yacht  or  boat,  at  rates  as  follows:  Yachts,  pleasure  boats,  pow- 
er boats,  motof  boats  with  fixed  engines,  and  sailing  boats,  of  over  five  net 
tons,  length  not  over  fifty  feet,  50  cents  for  each  foot,  length  over  fifty  feet 
and  not  over  one  hundred  feet,  $1  for  each  foot,  length  over  one  hundred  feet, 
$2  for  each  foot ;   motor  boats  of  not  over  five  net  tons  with  fixed  engines,  $5. 

"In  determining  the  length  of  such  yachts,  "pleasure  boats,  power  boats,  motor 
boats  with  fixed  engines,  and  sailing  boats,  the  measurement  of  over-all  length 
shall  govern. 

"In  the  case  of  a  tax  inpposed  at  the  time  of  the  original  purchase  of  a  new 
boat  on  any  other  date  than  July  first,  the  amount  to  be  paid  shall  be  the 
same  number  of  twelfths  of  the  amount  of  the  tax  as  the  number  of  calendar 
months,  including  the  month  of  sale,  remaining  prior  to  the  following  July 
first." 
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CHAPTER  EIGHT  G— EXCISE  TAXES 

These  provisions  constitute  Title  IX  of  the  Revenue  Act  of  1918.    Said  Title 
is  entitled  "Excise  Taxes." 

66C.  Sec 

6309%a.  Tax  on  certain  articles  sold  (15)  Cigar  or  cigarette  holders 
or  leased.  and  pipes. 

(1)  Automobile  trucks  and  au-  (16)  Automatic         slot-device 

tomobile  wagons.  vending  machines. 

X2)  Automobiles    and    motor-  (17)  liyeries. 

cycles.  (18)  Hunting  garments. 

(3)  Tires,    parts    and    acces-  (19)  Articles  made  of  fur. 

flories  for  automobiles.  (20)  Yachts,       motor       boats, 

(4)  Pianos,       organs,      piano  pleasure   boats   and   ca- 

players,        p&onographs,  noes. 

music  boxes,  and  records  (21)  Toilet  soap. 

therefor.  6309%b.  Same;   sale  or  lease  price. 

(5)  Sporting  goods.  6909%c.  Same;     sculpture,    paintings, 

(6)  Chewing  gum.  statuary,  etc. 

(7)  Cameras.  eS09%d,  Same ;  returns ;  time  for  pay- 

(8)  Photographic     films     and  ment;    penalty. 

plates.  63()9%e.  Tax  on  articles  sold  in  excess 

(9)  Candy.  of  certain  prices;    by  whom 

(10)  Firearms,  shells,  and  car-  payable. 

tridges.  6309%f.  Tax  on  jewelry ;  returns ;  time 

(11)  Hunting  and  bowie  knives.  for  payment ;   penalty. 

(12)  Dirk  knives,  daggers,  etc  6309^  g.  Tax  on  moving  picture  films. 

(13)  Electric  fans.  6309%h.  Tax  on  perfumes,  toilet  afti- 

(14)  Thermos  bottles.  des,  patent  medicines,  etc 

§  6309%a.  (Act  Feb.  24,  1919,  c.  18,  §  900.)     Tax  on  certain  ar- 
ticles sold  or  leased. 

There  shall  be  levied,  assessed,  collected,  and  paid  upon  the  fol- 
lowing articles  sold  or  leased  by  the  manufacturer,  producer,  or  im- 
porter, a  tax  equivalent  to  the  following  percentages  of  the  price 
for  which  so  sold  or  leased — 

(1)  Automobile  trucks  and  automobile  wagons. 

Automobile  trucks  and  automobile  wagons,  (including  tires,  inner 
tubes,  parts,  and  accessories  therefor,  sold  on  or  in  connection 
therewith  or  with  the  sale  thereof),  3  per  centum; 

(2)  Automobiles  and  motorcycles. 

Other  automobiles  and  motorcycles,  (including  tires,  inner  tubes, 
parts,  and  accessories  therefor,  sold  on  or  in  connection  therewith 
or  with  the  sale  thereof) ,  except  tractors,  5  per  centum ; 

(3)  Tires,  parts  and  accessories  for  automobiles. 

Tires,  inner  tubes,  parts,  or  accessories,  for  any  of  the  articles 
enumerated  in  subdivision  (1)  or  (2),  sold  to  any  person  other  than 
a  manufacturer  or  producer  of  any  of  the  articles  enumerated  in 
subdivision  (1)  or  (2),  5  per  centum; 

(4)  Pianos,  organs,  piano  players,  phonographs,  music  boxes,  and 
records  therefor. 

Pianos,  organs  (other  than  pipe  organs),  piano  players,  grapho- 
phones,  phonographs,  talking  machines,  music  boxes,  and  records 
used  in  connection  with  any  musical  instrument,  piano  player, 
graphophone,  phonograph,  or  talking  machine,  5  per  centum ; 

(5)  Sporting  goods. 

Tennis  rackets,  nets,  racket  covers  and  presses,  skates,  snow- 
shoes,  skis,  toboggans,  canoe  paddles  and  cushions,  polo  mallets, 
baseball  bats,  gloves,  masks,  protectors,  shoes  and  uniforms,  foot- 
ball helmets,  harness  and  goals,  basket-ball  goals  and  uniforms,  golf 

(1263) 


§   6309%a  INTERNAL   RBVENUH  (Tit.  35 

bags  and  clubs,  lacrosse  sticks,  balls  of  all  kinds,  including  baseballs, 
footballs,  tennis,  golf,  lacrosse,  billiard  and  pool  balls,  fishing  rods 
and  reels,  billiard  and  pool  tables,  chess  and  checker  boards  and 
pieces,  dice,  games  and  parts  of  games  (except  playing  cards  and 
children's  toys  and  games),  and  all  similar  articles  commonly  or 
commercially  known  as  sporting  goods,  10  per  centum ; 

(6)  Chewing  gum. 

Chewing  gum  or  substitutes  therefor,  3  per  centum ; 

(7)  Cameras. 

Cameras,  weighing  not  more  than  100  pounds,  10  per  centum ; 

(8)  Photographic  films  and  plates. 

Photographic  films  and  plates,  other  than  moving-picture  films, 
5  per  centum; 

(9)  Candy. 

Candy,  5  per  centum ; 

(10)  Firearms,  shells,  and  cartridges. 

Firearms,  shells,  and  cartridges,  except  those  sold  for  the  use  of 
the  United  States,  any  State,  Territory,  or  possession  of  the  United 
States,  any  political  subdivision  thereof,  the  District  of  Columbia, 
or  any  foreign  country  while  engaged  against  the  German  Govern- 
ment in  the  present  war,  10  per  centum; 

(11)  Hunting  and  bowie  knives. 

Hunting  and  bowie  knives,  10  per  centum ; 

(12)  Dirk  knives,  daggers,  etc. 

Dirk  knives,  daggers,  sword  canes,  stillettos,  and  brass  or  metallic 
knuckles,  100  per  centum; 

(13)  Electric  fans. 

Portable  electric  fans,  5  per  centum; 

(14)  Thermos  bottles. 

Thermos  and  thermostatic  bottles,  carafes,  jugs,  or  other  thermo- 
static containers,  5  per  centum; 

(15)  Cigar  or  cigarette  holders  and  pipes. 

Cigar  or  cigarette  holders  and  pipes,  composed  wholly  or  in  part 
of  meerschaum  or  amber,  humidors,  and  smoking  stands,  10  per 
centum ; 

(16)  Automatic  slot-device  vending  machines. 

Automatic  slot-device  vending  machines,  5  per  centum,  and  au- 
tomatic slot-device  weighing  machines,  10  per  centum ;  if  the  manu- 
facturer, producer,  or  importer  of  any  such  machine  operates  it  for 
profit,  he  shall  pay  a  tax  in  respect  to  each  such  machine  put  into 
operation  equivalent  to  5  per  centum  of  its  fair  market  value  in  the 
case  of  a  vending  machine,  and  10  per  centum  of  its  fair  market 
value  in  the  case  of  a  weighing  machine; 

(17)  Liveries. 

Liveries  and  livery  boots  and  hats,  10  per  centum; 

(18)  Hunting  garments. 

Hunting  and  shooting  garments  and  riding  habits,  10  per  centum ; 

(19)  Articles  made  of  fur. 

Articles  made  of  fur  on  the  hide  or  pelt,  or  of  which  any  such 
fur  is  the  component  material  of  chief  value,  10  per  centum ; 

(20)  Yachts,  motor  boats,  pleasure  boats  and  canoes. 

Yachts  and  motor  boats  not  designed  for  trade,  fishing,  or  na- 
tional defense;  and  pleasure  boats  and  pleasure  canoes  if  sold  for 
more  than  $15,  10  per  centum;  and 
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(21)  Toilet  soap. 

Toilet  soaps  and  toilet  so.ap  powders,  3  per  centum. 

If  any  manufacturer,  producer,  or  importer  of  any  of  the  articles 
enumerated  in  this  section  customarily  sells  such  articles  both  at 
wholesale  and  at  retail,  the  tax  in  the  case  of  any  article  sold  by  him 
at  retail  shall  be  computed  on  the  price  for  which  like  articles  are 
sold  by  him  at  wholesale. 

The  taxes  imposed  by  this  section  shall,  in  the  case  of  any  article 
in  respect  to  which  a  corresponding  tax  is  imposed  by  section  600 
of  the  Revenue  Act  of  1917,  be  in  lieu  of  such  tax.    (40  Stat.  1122.) 

This  section  is  §  900  of  the  Revenue  Act  of  1918,  cited  above. 
The  taxes  imposed  by  this  section  are  in  lieu  of  taxes  imposed  on  like  ar- 
ticles by  8  600  of  the  Revenue  Act  of  1917  (see  note  to  §  6309% a.  ante). 

§  6309%b.  (Act  Feb.  24,  1919,  c.  18,  §  901.)  Same;  sale  or  lease 
price. 

If  any  person  manufactures,  produces  or  imports  any  article 
enumerated  in  section  900,  or  leases  or  licenses  for  exhibition  any 
positive  motion-picture  film  containing  a  picture  ready  for  projec- 
tion, and,  whether  through  any  agreement,  arrangement,  or  under- 
standing, or  otherwise,  sells, Meases  or  licenses  such  article  at  less 
than  the  fair  market  price  obtainable  therefor,  either  (a)  in  such 
manner  as  directly  or  indirectly  to  benefit  such  person  or  any  per- 
son directly  or  indirectly  interested  in  the  business  of  such  person, 
or  (b)  with  intent  to  cause  such  benefit,  the  amount  for  which  such 
article  is  sold,  leased  or  licensed  shall  be  taken  to  be  the  amount 
which  would  have  been  received  from  the  sale,  lease  or  license  of 
such  article  if  sold,  leased  or  licensed  at  the  fair  market  price.  (40 
Stat.  1123.) 

This  section  is  §  901  of  the  Revenue  Act  of  1918,  cited  above. 

§  63094/^c.  (Act  Feb.  24,  1919,  c.  18,  §  902.)     Same;    sculpture, 

paintings,  statuary,  etc. 
There  shall  be  levied,  assessed,  collected,  and  paid  upon  sculpture, 
paintings,  statuary,  art  porcelains,  and  bronzes,  sold  by  any  person 
other  than  the  artist,  a  tax  equivalent  to  10  per  centum  of  the  price 
for  which  so  sold.  This  section  shall  not  apply  to  the  sale  of  any 
^"ch  article  to  an  educational  institution  or  public  art  museum. 
(40  Stat.  1123.) 

This  section  is  f  902  of  the  Revenue  Act  of  1918,  cited  above. 

§  63094^d.  (Act  Feb.  24,  1919,  c.  18,  §  903.)  Same;  returns;  time 
for  payment ;  penalty. 

Every  person  liable  for  any  tax  imposed  by  section  900,  902,  or 
906,  shall  make  monthly  returns  under  oath  in  duplicate  and  pay 
the  taxes  imposed  by  such  sections  to  the  collector  for  the  district 
in  which  is  located  the  principal  place  of  business.  Such  returns 
shall  contain  such  information  and  be  made  at  such  times  and  in 
such  manner  as  the  Commissioner,  with  the  approval  of  the  Secre- 
tary, may  by  regulations  prescribe. 

The  tax  shall,  without  assessment  by  the  Commissioner  or  notice 
from  the  collector,  be  due  and  payable  to  the  collector  at  the  time 
so  fixed  for  filing  the  return.  If  the  tax  is  not  paid  when  due,  there 
shall  be  added  as  part  of  the  tax  a  penalty  of  5  per  centum,  together 
with  interest  at  the  rate  of  1  per  centum  for  each  full  month,  from 
the  time  when  the  tax  became  due.     (40  Stat.  1123.) 

This  section  is  §  903  of  the  Revenue  Act  of  1918,  cited  above. 
For  corresponding  provision  in  §  601  of  the  Revenue  Act  of  1917,  see  note 
to  §§  6309%a^309%d,  ante, 
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§  6309%c.  (Act  Feb.  24,  1919,  c.  18,  §  904.)     Tax  on  articles  sold 
in  excess  of  certain  prices;  by  whom  payable. 

(a)  On  and  after  May  1,  1919,  there  shall  be  levied,  assessed,  col- 
lected, and  paid  a  tax  equivalent  to  10  per  centum  of  so  much  of 
the  amount  paid  for  any  of  the  following  articles  as  is  in  excess  of 
the  price  hereinafter  specified  as  to  each  such  article,  when  such 
article  is  sold  by  or  for  a  dealer  or  his  estate  on  or  after  such  date 
for  consumption  or  use — 

(1)  Carpets  and  rugs,  including  fiber,  except  imported  and  Amer- 
ican rugs  made  principally  of  wool,  on  the  amount  in  excess  of  $5 
per  square  yard ; 

(2)  Picture  frames,  on  the  amount  in  excess  of  $10  each ; 

(3)  Trunks,  on  the  amount  in  excess  of  $50  each ; 

(4)  Valises,  traveling  bags,  suit  cases,  hat  boxes  used  by  travel- 
ers, and  fitted  toilet  cases,  on  the  amount  in  excess  of  $25  each  ; 

(5)  Purses,  pocketbooks,  shopping  and  hand  bags,  on  the  amount 
.  in  excess  of  $7.50  each ; 

(6)  Portable  lighting  fixtures,  including  lamps  of  all  kinds  and 
lamp  shades,  on  the  amount  in  excess  of  $25  each; 

(7)  Umbrellas,  parasols,  and  sun  shades,  on  the  amount  in  excess 
of  $4  each ; 

(8)  Fans,  on  the  amount  in  excess  of  $1  each ; 

(9)  House  or  smoking  coats  or  jackets,  and  bath  or  lounging 
robes,  on  the  amount  in  excess  of  $7.50  each ; 

(10)  Men's  waistcoats,  sold  separately  from  suits,  on  the  amount 
in  excess  of  $5  each ; 

(11)  Women's  and  misses'  hats,  bonnets,  and  hoods,  on  the 
amount  in  excess  of  $15  each; 

(12)  Men's  and  boys'  hats,  on  the  amount  in  excess  of  $5  each; 

(13)  Men's  and  boys'  caps,  on  the  amount  in  excess  of  $2  each; 

(14)  Men's,  women's,  misses',  and  boys'  boots,  shoes,  piunps,  and 
slippers,  not  including  shoes  or  appliances  made  to  order  for  any 
person  having  a  crippled  or  deformed  foot  or  ankle,  on  the  amount' 
in  excess  of  $10  per  pair; 

(15)  Men's  and  boys*  neckties  and  neckwear,  on  the  amount  in 
Excess  of  $2  each ; 

(16)  Men's  and  boys'  silk  stockings  or  hose,  on  the  amount  in 
excess  of  $1  per  pair ; 

(17)  Women's  and  misses'  silk  stockings  or  hose,  on  the  amount 
in  excess  of  $2  per  pair ; 

(18)  Men's  shirts,  on  the  amount  in  excess  of  $3  each; 

(19)  Men's,  women's,  misses',  and  boys'  pajamas,  night  gowns, 
and  underwear,  on  the  amount  in  excess  of  $5  each ;  and 

(20)  Kimonos,  petticoats,  and  waists,  on  the  amount  in  excess  of 
$15  each. 

(b)  The  tax  imposed  by  this  section  shall  not  apply  (1)  to  any 
article  enumerated  in  paragraphs  (2)  to  (8),  both  inclusive,  of  sub- 
division (a),  if  such  article  is  made  of,  or  ornamented,  mounted,  or 
fitted  with,  precious  metals  or  imitations  thereof  or  ivory,  or  (2)  to 
any  article  made  of  fur  on  the  hide  or  pelt,  or  of  which  any  such 
fur  is  the  component  material  of  chief  value,  or  to  (3)  any  article 
enumerated  in  subdivision  (17)  or  (18)  of  section  900. 

(c)  The  taxes  imposed  by  this  section  shall  be  paid  by  the  pur- 
chaser to  the  vendor  at  the  time  of  the  sale  and  shall  be  collected, 
returned,  and  paid  to  the  United  States  by  such  vendor  in  the  same 
manner  as  provided  in  section  502.     (40  Stat.  1123.) 

This  section  is  §  904  of  the  Revenue  Act  of  1918,  cited  above. 

For  §  502  of  this  act,  mentioned  in  this  section,  see  ante,  |  6309^0. 
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§  eaOQyrf.  (Act  Feb.  24,  1919,  c.  18,  §  905.)  Tax  on  jewelry;  re- 
turns ;  time  for  payment ;  penalty. 

On  and  after  April  1,  1919,  there,  shall  be  levied,  assessed,  col- 
lected, and  paid  (in  lieu  of  the  tax  imposed  by  subdivision  (e)  of 
section  600  of  the  Revenue  Act  of  1917)  upon  all  articles  commonly 
or  commercially  known  as  jewelry,  whether  real  or  imitation ;  pearls, 
precious  and  semiprecious  stones,  and  imitations  thereof;  articles 
made  of,  or  ornamented,  mounted  or  fitted  with,  precious  metals  or 
imitations  thereof  or  ivory  (not  including  surgical  instruments) ; 
watches ;  clocks ;  opera  glasses ;  lorgnettes ;  marine  glasses ;  field 
glasses;  and  binoculars;  upon  any  of  the  above  when  sold  by  or 
for  a  dealer  or  his  estate  for  consumption  or  use,  a  tax  equivalent  to 
5  per  centum  of  the  price  for  which  so  sold. 

Every  person  selling  any  of  the  articles  enumerated  in  this  section 
shall  make  returns  under  oath  in  duplicate  (monthly  or  quarterly 
as  the  Commissioner,  with  the  approval  of  the  Secretary,  may  pre- 
scribe) and  pay  the  taxes  imposed  in  respect  to  such  articles  by 
this  section  to  the  collector  for  the  district  in  which  is  located  the 
principal  place  of  business.  Such  returns  shall  contain  such  infor- 
mation and  be^nade  at  such  times  and  in  such  manner  as  the  Com- 
missioner, with  the  approval  of  the  Secretary,  may  by  regulations 
prescribe. 

The  tax  shall,  without  assessment  by  the  Commissioner  on  notice 
from  the  collector,  be  due  and  payable  to  the  collector  at  the  time 
so  fixed  for  filing  the  return.  If  the  tax  is  not  paid  when  due,  there 
shall  be  added  as  part  of  the  tax  a  penalty  of  5  per  centum,  together 
with  interest  at  the  rate  of  1  per  centum  for  each  full  month,  from 
the  time  when  the  tax  became  due.     (40  Stat.  1124.) 

This  section  is  f  905  of  the  Revenue  Act  of  1918,  cited  above. 
The  tax  iniposed  by  this  section  is  in  lieu  of  that  imposed  by  §  600(e)  of 
the  Revenue  Act.  of  1917.    See  note  to  S§  6309%a-6309%d,  ante. 

§  6309%g.  (Act  Feb.  24.  1919,  c.  18,  §  906.)  Tax  on  moving  pic- 
ture films. 
On  and  after  the  1st  day  of  May,  1919,  any  person  engaged  in  the 
business  of  leasing  or  licensing  for  exhibition  positive  motion-pic- 
ture films  containing  pictures  ready  for  projection  shall  pay  monthly 
an  excise  tax  in  respect  to  carrying  on  such  business  equal  to  5  per 
centum  of  the  total  rentals  earned  from  each  such  lease  or  licence 
during  the  preceding  month.  If  a  person  owning  such  a  film  ex- 
hibits it  for  profit  he  shall  pay  a  tax  equivalent  to  5  per  centum  of 
the  fair  rental  or  license  value  of  such  film  at  the  time  and  place 
where  and  for  the  period  during  which  exhibited.  If  any  such  per- 
son has,  prior  to  December  6,  1918,  made  a  bona  fide  contract  with 
any  person  for  the  lease  or  licensing,  after  the  tax  imposed  by  this 
section  takes  effect,  of  such  a  film  for  exhibition  for  profit,  and  if 
such  contract  does  not  permit  the  adding  of  the  whole  of  the  tax 
imposed  by  this  section  to  the  amount  to  be  paid  under  such  con- 
tract then  the  lessee  or  licensee  shall,  in  lieu  of  the  lessor  or  li- 
censor, pay  so  much  of  such  tax  as  is  not  so  permitted  to  be  added 
to  the  contract  price.  The  tax  imposed  by  this  section  shall  be  in 
lieu  of  the  tax  imposed  by  subdivisions  (c)  and  (d)  of  section  600 
of  the  Revenue  Act  of  1917.    (40  Stat.  1125.) 

This  section  is  §  906  of  the  Revenue  Act  of  1918,  cited  above.. 
The  tax  imposed  by  this  section  is  in  lieu  of  that  imposed  by  §  600(c),  (d), 
of  the  Revenue  Act  of  1917.     See  note  to  §§  6309%a-6309%d,  ante. 

§  6309%^  (Act  Feb.  24,  1919,  c.  18,  §  907.)     Tax  on  perfumes, 
toilet  articles,  patent  medicines,  etc; 
(a)  On  and  after  May  1,  1919,  there  shall  be  levied,  assessed,  collect- 
ed and  paid  (in  lieu  of  the  taxes  imposed  by  subdivisions  (g)  and  (h) 
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of  section  600  of  the  Revenue  Act  of  1917)  a  tax  of  1  cent  for  each 
25  cents  or  fraction  thereof  of  the  amount  paid  for  any  of  the  fol- 
lowing articles  when  sold  by  or  for  a  dealer  or  his  estate  on  or 
after  such  date  for  consumption  or  use: 

(1)  Perfumes,  essences,  extracts,  toilet  waters,  cosmetics,  petro- 
leum jellies,  hair  oils,  pomades,  hair  dressings,  hair  restoratives, 
hair  dyes,  tooth  and  mouth  washes,  dentrifrices,  tooth  pastes,  aro- 
matic cachous,  toilet  powders  (other  than  soap  powders),  or  any 
similar  substance,  article,  or  preparation  by  whatsoever  name  known 
or  distinguished,  any  of  the  above  which  are  used  or  applied  or  in- 
tended to  be  used  or  applied  for  toilet  purposes; 

(2)  Pills,  tablets,  powders,  tinctures,  troches  or  lozenges,  sirups, 
medicinal  cordials  or  bitters,  anodynes,  tonics,  plasters,  liniments, 
salves,  ointments,  pastes,  drops,  waters  (except  those  taxed  under 
section  628  of  this  Act),  essences,  spirits,  oils,  and  other  medicinal 
preparations,  compounds,  or  compositions  (not  including  serums 
and  antitoxins),  upon  the  amount  paid  for  any  of  the  above  as  to 
which  the  manufacturer  or  producer  claims  to  have  any  private  for- 
mula, secret,  or  occult  art  for  making  or  preparing  the  same,  or  has 
or  claims  to  have  any  exclusive  right  or  title  to  the^aking  or  pre- 

'  paring  the  same,  or  which  are  prepared,  uttered,  vended,  or  exposed 
for  sale  under  any  letters  patent,  or  trade-mark,  or  which  (if  pre- 
pared .by  any  formula,  published  or  unpublished)  are  held  out  or 
recommended  to  the  public  by  the  makers,  vendors,  or  proprietors 
thereof  as  proprietary  medicines  or  medicinal  ^Proprietary  articles 
or  preparations,  or  as  remedies  or  specifics  for  any  disease,  diseases, 
or  affection  whatever  affecting  the  human  or  animal  body:  Pro- 
vided, That  the  provisions  of  this  section  shall  not  apply  to  the  sale 
of  vaccines  and  bacterines  which  are  not  advertised  to  the  general 
lay  public,  nor  to  the  sale  by  a  physician  in  personal  attendance 
upon  a  patient  of  medicinal  preparations  not  so  advertised. 

(b)  The  taxes  imposed  by  this  section  shall  be  collected  by  which- 
ever of  the  following  methods  the  Commissioner  may  deem  expedi- 
ent: (1)  by  stamp  affixed  to  such  article  by  the  vendor,  the  cost 
of  which  shall  be  reimbursed  to  the  vendor  by  the  purchaser;  or 
(2)  by  payment  to  the  vendor  by  the  purchaser  at  the  time  of  the 
sale,  the  taxes  so  collected  being  returned  and  paid  to  the  United 
States  by  such  vendor  in  the  same  manner  as  provided  in  section 
502.     (40  Stat.  1125.) 

This  section  is  §  907  of  the  Revenue  Act  of  1918,  cited  above. 

The  taxes  imposed  by  this  section  are  in  lien  of  those  imposed  by  §  GOO(g), 
(h),  of  the  Revenue  Act  of  1917.    See  note  to  §|  6309%a-G309%d,  ante. 

Section  502  of  this  act,  referred  to  in  this  section,  is  set  forth  ante,  S 
6309%c. 
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§§  6318a,  6318b 


CHAPTER  NINE— STAMP  TAXES  ON  SPECIFIC 

OBJECTS 


oGCa 

GaiSa.  6318b.  [Repealed.] 

6318bb.  Tax  on  bonds  and  other  instru- 
ments ;  exemptions ;  notes 
secured  by  bonds  of  United 
States.  • 

6318c-^l8h.  [Repealed.] 

6318hh.  Issue,  register,  or  sale  of  un- 
stamped   instruments. 

6&18hhh.  Unstamped  instruments  as 
evidence. 

6318hhhh.  Record  of  unstamped  instru- 
ments. 

STAMP  TAX  PROVISIONS  OF  THE 
REVENUE  ACT  OF  1918 

6318i.  Tax  on  bonds  and  other  instru- 
ments. 
6318J.  Same;    exemptions. 
6318k.  Same;    offenses. 
6318Z.  Same;  other  offenses. 
6318m.  Same;   cancellation   of  stamps. 
6318n.  (a)  Same;   stamps;   preparation 
and  distribution. 

(b)  Same;  stamps;    printing. 

(c)  Same;    collection  of  omitted 

taxes. 
6318o.  Same;    stamps   for    Postmaster 
General,  distribution  and  sale. 


Sec. 

6318p.  Same;  stamps  for  assistant 
treasurers  or  depositaries ; 
bonds;  schedule  of  taxes. 

SCHEDULE  A— STAMP  TAXES 

(1)  Bonds,    debentures,    certificates   of 

indebtedness,    or    corporate    se- 
curities. 

(2)  Indemnity  and  surety  bonds,  aud 

guaranty  and  fidelity  insurance. 

(3)  Issues  of  capital  stock. 

(4)  Sales  or  transfers  of  capital  stock. 

(5)  Sales  on  exchange  for  future  de- 

livery. 

(6)  Time  drafts  or  checks,  and  prom- 

issory notes;  exceptions. 

(7)  Conveyances  of  land. 

(8)  Entries  at  customhouses. 

(9)  Entries  for  withdrawal  from  cus- 

toms bonded  warehouses. 

(10)  Passajfc    tickets    to    port    not    in 

United  States,  Canada,  or  Mex- 
ico. 

(11)  Voting  proxies. 

(12)  Powers  of  attorney. 

(13)  Playing  cards. 

(14)  Parcel-post  packages. 

(15)  Insurance  policies. 


§§  6318a,  6318b.  (Act  Oct.  3,  1917,  c.  63,  §§  800,  801.)  [Repealed.l 

Sections  800  to  807,  inclusive,  of  the  Revenue  Act  of  1017,  were  repealed 
by  §  1400  of  the  Revenue  Act  of  1918,  post,  §  6371%  a,  but  by  the  repealing 
act  were  continued  in  force  for  the  collection  of  accrued  taxes  and  penal- 
ties. "Jlie  provisions  of  these  aortions  were  similar  to  those  of  Revenue  Act 
of  1918,  §§  1100-1107,  post,  §§  6318i-0318p,  the  material  differences  between 
Che  two  acts  being  indicated  in  the  notes  to  the  sections  last  above  cited. 


STAMP  TAX  PROVISIONS  OF  ACT  OCT.  22,  1914,  c.  331 

Sections  5  to  24,  inclusive,  of  Act  Oct.  22,  1914,  c.  331,  38  Stat.  753-764, 
were  expressly  repealed  by  Act  Sept.  8,  1916.  c.  463,  §  410,  with  a  saving 
clause  as  to  taxes  which  had  then  accrued  under  the  act.  The  repealing  pro- 
vision is  set  forth  in  U.  S.  Comp.  St.  1916,  $  50801.  The  text  of  the  provi- 
sions so  repealed  is  as  follows: 

"Adhesive  Stamps. 

"Sec.  5.  That  on  and  after  the  first  day  of  December,  nineteen  hundred 
and  fourteen,  there  shall  be  levied,  collected,  and  paid,  for  and  in  respect  of 
the  several  bonds,  debentures,  or  certificates  of  stock  and  of  indebtedness,  and 
other  documents,  instruments,  matters,  and  things  mentioned  and  described  in 
Schedule  A  of  this  Act,  or  for  or  in  respect  of  the  vellum,  parchment,  or  paper 
upon  which  such  instruments,  matters,  or  things,  or  any  of  them,  shall  be 
written  or  printed  by  any  person  or  persons,  or  party  who  shall  make,  sign, 
or  issue  the  same,  or  for  whose  use  or  benefit  the  same  shall  be  made,  signed, 
or  issued,  the  several  taxes  or  sums  of  money  set  down  in  figures  against  the 
same,  respectively,  or  otherwise  specified  or  set  forth  in  the  said  schedule. 

"And  there  shall  also  be  levied,  collected,  and  paid,  for  and  in  respect  to 
the  preparations,  matters,  and  things  mentioned  and  described  in  Schedule  B 
of  this  Act,  manufactured,  sold,  or  removed  for  sale,  the  several  taxes  or  sums 
of  money  set  down  in  words  or  figures  against  the  same,  respectively,  or 
otherwise  specified  or  set  forth  in  Schedule  B  of  this  Act. 

"Sec.  6.  That  if  any  person  or  persons  shall  make,  sign,  or  issue,  or  cause 
to  be  made,  signed,  or  issued,  any  instrument,  document,  or  paper  of  any 
kind  or  description  whatsoever,  without  the  same  being  duly  stamped  for  de- 
noting the  tax  hereby  imposed  thereon,  or  without  having  thereupon  an  ad- 
hesive stamp  to  denote  said  tax,  such  person  or  persons  shall  be  deemed  guilty 
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of  a  misdemeanor,  and  upon  conTicdon  thereof  shall  pay  a  fine  of  not  more  than 
$100,  at  the  discretion  of  the  court. 

"Sec.  7.  That  if  any  person  shall  forge  or  counterfeit,  or  cause  or  procure 
to  be  forged  or  counterfeited,  any  stamp,  die,  plate,  or  other  instrument,  or 
any  part  of  any  stamp,  die,  plate,  or  other  instrument,  which  shall  have  been 
provided,  or  may  hereafter  be  provided,  made,  or  used  in  pursuance  of 
this  Act,  or  shall  forge,  counterfeit,  or  resemble,  or  cause  or  procure  to  be 
forged,  counterfeited,  or  resembled,  the  impression,  or  any  part  of  the  im- 
pression, of  any  such  stamp,  die,  plate,  or  other  instrument,  as  aforesaid,  upon 
any  vellum,  parchment,  or  paper,  or  shall  stamp  or  mark,  or  cause  or  procure 
to  be  stamped  or  marked,  any  vellum,  parchment,  or  paper  with  any  such 
forged  or  counterfeited  stamp,  die,  plate,  or  other  instrument,  or  part  of  any 
stamp,  die,  plate,  or  other  instrument,  as  aforesaid,  with  intent  to  defraud  the 
United  States  of  any  of  the  taxes  hereby  imposed,  or  any  part  thereof ;  or  if 
any  person  shall  utter,  or  sell,  or  expose  for  sale,  any  vellum,  parchment, 
paper,  article,  or  thing  having  thereupon  the  impression  of  any  such  counter- 
feited stamp,  die,  plate,  or  other  instrument,  or  any  part  of  any  stamp,  die, 
plate,  or  other  instrument,  or  any  such  forged,  counterfeited,  or  resembled  im- 
pression, or  part  of  impression,  as  aforesaid,  knowing  the  same  to  be  forged, 
counterfeited,  or  resembled;  or  if  any  person  shall  knowingly  use  or  permit 
the  use  of  any  stamp,  die,  plate,  or  other  instrument,  which  shall  have  been  so 
provided,  made,  or  used  as  aforesaid,  with  intent  to  defraud  the  United 
States;  or  if  any  person  shall  fraudulently  cut,  tear,  or  remove,  or  cause  or 
procure  to  be  cut,  torn,  or  removed,  the  impression  of  any  stamp,  die,  plate, 
or  other  instrument  which  shall  have  been  provided,  made,  or  used  in  pursu- 
ance of  this  Act  from  any  vellum,  parchment,  pr  paper,  or  any  instrument 
or  writing  charged  or  chargeable  with  any  of  the  taxes  imposed  by  law;  or 
if  any  person  shall  fraudulently  use,  join,  fix,  or  place,  or  cause  to  be  used, 
joined,  fixed,  or  placed,  to,  with,  or  upon  any  vellum,  parchment,  paper,  or  any 
instrument  or  writing  charged  or  chargeable  with  any  of  the  taxes  hereby 
imposed,  any  adhesive  stamp,  or  the  impression  of  any  stamp,  die,  plate,  or 
other  instrument,  which  shall  have  been  provided,  made,  or  used  in  pursuance 
of  law,  and  which  shall  have  been  cut,  torn,  or  removed  from  any  other 
vellum,  parchment,  or  paper,  or  any  instrument  or  writing  charged  or  charge- 
able with  any  of  the  taxes  imposed  by  law ;  or  if  any  person  shall  willfully 
remove  or  cause  to  be  removed,  alter  or  cause  to  be  altered,  the  canceling  or 
defacing  marks  of  any  adhesive  stamp  with  intent  to  use  the  same,  or  to 
cause  the  use  of  the  same,  after  it  shall  have  been  once  used,  or  shall  knowing- 
ly or  willfully  sell  or  buy  such  washed  or  restored  stamp,  or  offer  the  same 
for  sale,  or  give  or  expose  the  same  to  any  person  for  use,  or  knowingly  use 
the  same,  or  prepare  the  same  with  intent  for  the  furtlicr  use  thereof;  or  if 
any  person  shall  knowingly  and  without  lawful  excuse  (the  proof  whereof  shall 
lie  on  the  person  accused)  have  in  his  possession  any  washed,  restored,  or 
altered  stamp  which  has  been  removed  from  any  vellum,  parchment,  paper, 
instrument,  or  writing,  then,  and  in  every  such  case,  every  person  so  offending, 
and  every  person  knowingly  and  willfully  aiding,  abetting,  or  assisting  in 
committing  any  such  offenses  as  aforesaid  shall  be  deemed  guilty  dt  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  forfeit  the  said  counterfeit  stamps 
and  the  articles  upon  which  they  are  placed,  and  shall  be  punished  by  fine  not 
exceeding  $1,000,  or  by  imprisonment  and  confinement  at  hard  labor  not  ex- 
ceeding five  years,  or  both,  at  the  discretion  of  the  court. 

"Sec.  8.  That  in  any, and  all  cases  where  an  adhesive  stamp  shall  be  used 
for  denoting  any  tax  imposed  by  this  Act,  except  as  hereinafter  provided,  the 
person  using  or  affixing  the  same  shall  write  or  stamp  thereupon  thcf  initials 
of  his  name  and  the  date  upon  which  the  same 'shall  be  attached  or  used,  so 
that  the  same  may  not  again  be  used.  And  if  any  person  shall  fraudulently 
make  use  of  an  adhesive  stamp  to  denote  any  tax  imposed  by  this  Act  without 
so  effectually  canceling  and  obliterating  such  stamp,  except  as  before  mention- 
ed, he,  she,  or  they  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  pay  a  fine  of  not  exceeding  $500,  or  be  imprisoned  not  more 
than  six  months,  or  both,  at  the  discretion  of  the  court:  Provided,  That  in- 
stead of  cancellation  by  initials  and  date,  the  stamps  on  the  articles  enumer- 
ated in  Schedule  B  shall  be  so  affixed  on  the  box,  bottle,  or  package  that  in 
opening  the  same,  or  using  the  contents  thereof,  the  said  stamp  shall  be 
effectually  destroyed;  and  in  default  thereof  the  party  making  default  shall 
be  liable  to  the  same  penalty  imposed  for  neglect  to  affix  said  stamp  as  here- 
inbefore prescribed  in  this  Act. 

"Sec.  9.  That  if  any  person  or  persons  shall  make,  sign,  or  issue,  or  cause 
to  be  made,  signed,  or  issued,  or  shall  accept  or  pay,  or  cause  to  be  accepted 
or  paid,  with  design  to  evade  the  payment  of  any  stamp  tax,  any  promissory 
note  liable  to  any  of  the  taxes  imposed  by  this  Act,  without  the  same  being 
duly  stamped,  or  having  thereupon  an  adhesive  stamp  for  denoting  the  tax 
hereby  charged  thereon,  he,  she,  or  they  shall  be  deemed  guilty  of  a  misde- 
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meanor,  and  upon  conyiction  thereof  shall^be  punished  hy  a  fine  not  exceeding 
'$200,  at  the  discretion  of  the  court. 

"Sec.  10.  That  the  collectors  of  the  several  districts  are  hereby  authorized 
and  required  to  furnish  to  any  assistant  treasurer  of  the  United  States  or 
desifcnated  depositary  thereof,  or  any  postmaster  located  in  their  collection 
districts,  respectively,  a  suitable  quantity  of  adhesive  stamps,  without  pre- 
payment therefor,  and  may  in  advance  require  of  any  designated  depositary, 
assistant  treasurer  of  the  United  States,  or  postmaster  a  bond,  with  sufficient 
sureties,  to  an  amount  equal  to  the  value  of  the  adhesive  stamps  which  may 
be  placed  in  his  hands  and  remain  unaccounted  for,  conditioned  for  the  faith- 
ful return,  whenever  so  required,  of  all  quantities  or  amounts  undisposed  of, 
and  for  the  ^payment  monthly  of  all  quantities  or  amounts  sold  or  not  remain- 
ing on  hand.  And  it  shall  be  the  duty  of  such  collectors  to  supply  their  depu- 
ties with,  or  sell  to  other  parties  within  their  respective  districts  who  may 
make  application  therefor,  adhesive  stamps,  upon  .the  same  terms  allowed  by 
law  or  under  the  regulations  of  the  Commissioner  of  Internal  Revenue,  who 
is  hereby  authorized  to  make  such  other  regulations,  not  inconsistent  here- 
with, for  the  security  of  the  United  States  and  the  better  accommodation  of 
the  public,  in  relation  to  the  matters  hereinbefore  mentioned,  as  he  may 
judge  necessary  and  expedient.  And  the  Secretary  of  the  Treasury  may  from 
time  to  time  make  such  regulations  as  he  may  find  necessary  to  insure  the 
safe-keeping  or  prevent  the  illegal  use  of  all  such  adhesive  stamps. 

"Sec.  11.  That  any  person  or  persons  who  shall  register,  issue,  sell,  or 
transfer,  or  who  shall  cause  to  lie  issued,  registered,  sold,  or  transferred,  any 
instrument,  document,  or  paper  of  any  kind  or  description  whatsoever  men- 
tioned in  Schedule  A  of  this  Act,  without  the  same  being  duly  stamped,  or  hav- 
ing thereupon  an  adhesive  stamp  for  denoting  the  tax  chargeable  Uiereon,  and 
canceled  in  the  manner  required  by  law,  with  intent  to  evade  the  provisions 
of  this  Act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  not  exceeding  $50,  or  by  imprisonment 
not  exceeding  six  months,  or  both^  in  the  discretion  of  the  court:  Provided, 
That  hereafter  in  all  cases  where  the  party  has  not  affixed  to  any  instrument 
the  stamp  required  by  law  thereon  at  the  time  of  issuing,  selling,  or  trans- 
ferring the  said  bonds,  debentures,  or  certificates  of  stock  or  of  indebtedness, 
and  he  or  they,  or  any  party  having  an  interest  therein,  shall  be  subsequently 
desirous  of  affixing  such  stamp  to  said  instrument,  or,  if  said  instrument  be 
lost,  to  a  copy  thereof,  he  or  they  shall  appear  before  the  collector  of  internal  ' 
revenue  of  the  proper  district,  who  shall,  upon  the  payment  of  the  price  of 
the  proper  stamp  required  by  law,  and  of  a  penalty  of  $10,  and,  where  the 
whole  amount  of  the  tax  denoted  by  the  stamp  required  shall  exceed  the  sum 
of  $50,  on  payment  also  of  interest,  at  the  rate  of  six  per  centum,  on  said  tax 
from  the  day  on  which  such  stamp  ought  to  have  been  affixed,  affix  the  proper 
stanip  to  such  bond,  debenture,  certificate  of  stock  or  of  indebtedness,  or  copy, 
and  note  upon  the  margin  thereof  the  date  of  his  so  doing,  and  the  fact  that 
such  penalty  has  been  paid;  and  the  saine  shall  thereupon  be  deemed  and 
held  to  be  as  valid,  to  all  intents  and  purposes,  as  if  stamped  when  made  or 
issued:  And  provided  further.  That  where  it  shall  appear  to  said  collector, 
upon  oath  or  otherwise,  to  his  satisfaction,  that  any  such  instrument  has  not 
been  duly  stamped,  at  the  time  of  making  or  issuing  the  same,  by  reason  of 
accident,  mistake,  inadvertence,  or  urgent  necessity,  and  without  any  willful 
design  to  defraud  the  United  States  of  the  stamp,  or  to  evade  or  delay  the 
payment  thereof,  then  and  in  such  case,  if  such  instrument,  or,  if  the  original 
be  lost,  a  copy  thereof,  duly  certified  by  the  officer  having  charge  of  any 
records  in  which  such  original  is  required  to  be  recorded,  or  otherwise  duly 
proven  to  the  satisfaction  of  the  collector,  shall,  within  twelve  calendar  months 
after  the  making  or  issuing  thereof,  be  brought  to  the  said  collector  of  inter- 
nal revenue  to  be  stamped,  and  the  stamp  tax  chargeable  thereon  shall  be  paid, 
it  shall  be  lawful  for  the  said  collector  to  remit  the  penalty  aforesaid  and  to 
cause  such  instrument  to  be  duly  stamped.  And  when  the  original  instrument, 
or  a  certified  or  duly  proven  copy  thereof,  as  aforesaid,  duly  stamped  so 
as  to  entitle  the  same  to  be  recorded,  shall  be  presented  to  the  derk,  register, 
recorder,  or  other  officer  having  charge  of  the,  original  record,  it  shall  be 
lawful  for  such  officer,  upon  the  payment  of  the  fee  legally  chargeable  for  the 
recording  thereof,  to  make  a  new  record  thereof,  or  to  note  upon  the  original 
record  the  fact  that  the  error  or  omission  in  the  stamping  of  said  original  in- 
strument has  been  corrected  pursuant  to  law;  and  the  original  instrument 
or  such  certified  copy,  or  the  record  thereof,  may  be  used  in  all  courts  and 
places  in  the  same  manner  and  with  like  effect  as  if  the  instrument  had  been 
originally  stamped:  And  provided  further.  That  in  all  cases  where  the  party 
has  not  affixed  the  stamp  required  by  law  upon  any  such  instrument  issued, 
registered,  sold,  or  transferred  at  a  time  when  and  at  a  place  where  no  collec- 
tion district  was  established,  it  shall  be  lawful  for  him  or  them,  or  any  party 
having  an  interest  therein,  to  affix  the  proper  stamp  thereto,  or,  if  the  original 
be  lost,  to  a  copy  thereof.     But  no  right  acquired  in  good  faith  before  the 
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stamping  of  such  instrument,  or  copy  thereof,  as  herein  provided,  if  such  record 
be  required  by  law,  shall  in  any  manner  be  affected  by  sudi  stamping  as 
aforesaid." 

See  post,  §  6318hh. 

"Sec.  12.  That  hereafter  no  instrument,  paper,  or  document  required  by 
law  to  be  stamped,  which  has  been  signed  or  issued  without  being  duly  stamp- 
ed, or  wjth  a  deficient  stamp,  nor  any  copy  thereof,  shall  be  recorded  until  a 
le^al  stamp  or  stamps,  denoting  the  amount  of  tax,  shall  have  been  affixed 
thereto,  as  prescribed  by  law:  Provided,  That  any  bond,  debenture,  certificate 
of  stock,  or  certificate  of  indebtedness  issued  in  any  foreign  country  shall  pay 
the  same  tax  as  is  required  by  law  on  similar  instruments  when  issued,  sold, 
or  transferred  in  the  United  States;  and  the  party  to  whom  the  same  is 
issued,  or  by  whom  it  is  sold  or  transferred,  shall,  before  selling  or  transfer- 
ring the  same,  affix  thereon  the  stamp  or  stamps  indicating  the  tax  required." 

See  post,  %  6318hhh.     . 

"Sec.  13.  That  it  shall  not  be  lawful  to  record  or  register  any  instrument, 
paper,  or  document  required  by  law  to  be  stamped  unless  a  stamp  or  stamps 
of  the  proper  amount  shall  have  been  affixed  and  canceled  in  the  manner 
prescribed  by  law." 

See  post,  §  6318hhhh. 

"Sec.  14.  That  no  Instrument,  paper,  or  document  required  by  law  to  be 
stamped  shall  be  deemed  or  held  invalid  and  of  no  effect  for  the  want  of  a 
particular  kind  or  description  of  stamp  designated  for  and  denoting  the  tax 
charged  on  any  such  instrument,  paper,  or  document,  provided  a  legal  docu- 
mentary stamp  or  stamps  denoting  a  tax  of  equal  amount  shall  have  been 
duly  affixed  and  used  thereon. 

"Sec.  15.  That  all  bonds,  debentures,  or  certificates  of  indebtedness  issued 
by  the  officers  of  the  United  States  Government,  or  by  the  officers  of  any 
State,  county,  town,  municipal  corporation,  or  other  corporation  exercising 
the  taxing  power,  shall  be,  and  hereby  are,  exempt  from  the  stamp  taxes  re- 
quired by  this  Act:  Provided,  That  it 'is  the  intent  hereby  to  exempt  from 
the  stamp  taxes  imposed  by  this  Act  such  State,  county,  town,  or  other  munici- 
pal corporations  in  the  exercise  only  of  functions  strictly  belonging  to  them 
in  their  ordinary  governmental,  taxing,  or-  municipal  capacity:  Provided  fur- 
ther. That  stock  and  bonds  issued  by  cooperative  building  and  loan  associa- 
tions, mutual  ditch  or  irrigating  companies,  and  building  and  loan  associations 
or  companies  that  make  loans  only  to  their  shareholders,  shall  be  exempt  from 
the  tax  herein  provided. 

"Sec.  16.  That  all  the  provisions  of  this  Act  relating  to  dies,  stamps,  ad- 
hesive stamps,  and  stamp  taxes  shall  extend  to  and  include  (except  where 
manifestly  inapplicable)  all  the  articles  or  objects  enumerated  in  Schedule  6, 
subject  to  stamp  taxes,  and  apply  to  the  provisions  in  relation  thereto; 

"Sec.  17.  That  on  and  after  December  first,  nineteen  hundred  and  fourteen, 
any  person,  firm,  company,  or  corporation  that  shall  make,  prepare,  and  sell, 
or  remove  f<^r  consumption  or  sale,  perfumery,  cosmetics,  preparations,  com- 
positions, articles,  or  things  upon  which  a  tax  is  imposed  by  this  Act,  as  pro- 
vided for  in  Schedule  B,  without  affixing  thereto  an  adhesive  stamp  or  label 
denoting  the  tax  before  mentioned  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  pay  a  fine  of  not  more  than  $50(K  or  be 
imprisoned  not  more  than  six  months,  or  both,  at  the  discretion  of  the  court 

"Sec.  18.  That  any  manufacturer  or  maker  of  any  of  the  articles  for  sale 
mentioned  in  Schedule  B,  after  the  same  shall  have  been  so  made,  and  the 
particulars  hereinbefore  required  as  to  stamps  have  been  complied  with,  or 
any  other  person  who  shall  take  off,  remove,  or  detach,  or  cause,  or  permit, 
or  suffer  to  be  taken  off,  or  removed  or  detached,  any  stamp,  or  who  shall 
use  any  stamp,  or  any  wrapper  or  cover  to  which  any  stamp  is  affixed,  to 
cover  any  other  article  or  commodity  than  that  originally  contained  in  such 
wrapper  or  cover,  with  such  stamp  when  first  used,  with  the  intent  to  evade 
the  stamp  duties,  shall  for  every  such  article,  respectively,  in  respect  of 
which  any  such  offense  shall  be  committed,  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  pay  a  fine  of  not  more  than  $500,  or  be 
imprisoned  not  more  thai)  six  months,  or  both,  at  the  discretion  of  Uie  court, 
and  every  such  article  or  commodity  as  aforesaid  shall  also  be  forfeited. 

"Sec.  19.  That  any  maker  or  manufacturer  of  any  of  the  articles  or  com- 
modities mentioned  in  Schedule  B,  as  aforesaid,  or  any  other  person  who  shall 
sell,  send  out,  remove,  or  deliver  any  article  or  commodity,  manufactured  as 
aforesaid,  before  the  tax  thereon  shall  have  been  fully  paid  by  affixing  there- 
on the  proper  stamp,  as  in  this  Act  provided,  or  who  shall  hide  or  conceal,  or 
cause  to  be  hidden  or  concealed,  or  who  shall  remove  or  convey  away,  or 
deposit,  or  cause  to  be  removed  or  conveyed  away  from  or  deposited  in  any 
place,  any  such  article  or  commodity,  to  evade  the  tax  chargeable  thereon,  or 
any  part  thereof,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  pay  a  fine  of  not  more  than  $500,  or  be  imprisoned  not  more 
than  six  months,  or  both,  at  the  discretion  of  the  court,  together  with  the 
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forfeiture  of  any  such  article  or  commodity:  Provided,  That  articles  upon 
which  stamp  taxes  are  required  by  this  Act  may,  when  intended  for  exporta- 
tion, be  manufactured  and  sold  or  removed  without  having  stamps  affixed 
thereto,  and  without  being  charged  with  tax  as  aforesaid;  and  evQry  manu- 
facturer or  maker  of  any  article  as  aforesaid,  intended  for  exportation,  shall 
give  such  bonds  and  be  subject  to  such  rules  and  regulations  to  protect  the 
revenue  against  fraud  as  may  be  from  time  to  time  prescribed  by  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury. 

"Sec.  20.  That  every  manufacturer  or  maker  of  any  of  the  articles  or  com- 
modities provided  for  in  Schedule  B,  or  his  foreman,  agent,  or  superintendent 
shall  at  the  end  of  each  and  every  month  make,  sign,  and  file  with  the  collector 
of  internal  revenue  for  the  district  in  which  he  resides  a  declaration  in  writing 
that  no  such  article  or  commodity  has,  during  such  preceding  month  or  time 
when  the  last  declaration  was  made,  been  removed,  or  carried,  or  sent,  or 
caused  or  suffered  or  known  to  have  been  removed,  carried,  or  sent  from  the 
promises  of  such  manufacturer  or  maker  other  than  such  as  have  been  duly 
taken  account  of  and  charged  with  the  stamp  tax,  on  pain  of  such  manufac- 
turer or  maker  forfeiting  for  every  refusal  or  neglect  to  make  such  declaration 
$100;  and  if  any  such  manufacturer  or  maker,  or  his  foreman,  a^^ont,  or 
superintendent,  shall  make  any  false  or  untrue  declaration,  such  manufacturer 
or  maker,  or  foreman,  agent,  or  superintendent  making  the  same  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall  pay  a  fine  of  not 
more  than  $500,  or  be  imprisoned  not  more  than  six  months,  or  both,  at  the 
discretion  of  the  court. 

"Sec.  21.  That  the  stamp  taxes  prescribed  in  this  Act  on  the  articles  pro- 
vided for  in  Schedule  B  shall  attach  to  all  such  articles  and  things  sold  or 
removed  for  sale  thirty  days  after  the  approval  of  this  Act.  Every  person, 
except  as  otherwise  provided  in  this  Act,  who  offers  or  exposes  for  sale  any 
article  or  thing  provided  for  in  said  Schedule  B,  whether  the  article  so  offered 
or  exposed  is  of  foreign  manufacture  and  imported  or  of  domestic  manufacture, 
shall  be  deemed  the  manufacturer  thereof,  and  shall  be  subject  to  all  the  taxes, 
liabilities,  and  penalties  imposed  by  law  for  the  sale  of  articles  without  the 
use  of  the  proper  stamp  denoting  the  tax  paid  thereon;  and  all  such  articles 
of  foreign  manufacture  shall,  in  addition  to  the  import  duty  imposed  on  the 
same,  be  subject  to  the  stamp  tax  prescribed  in  this  Act:  Provided  further, 
That  internal  revenue  stamps  reqjiired  by  existing  law  on  imported  merchan- 
dise shall  be  affixed  thereto  and  canceled  at  the  expense  of  the  owner  or  im- 
porter before  the  withdrawal  of  such  merchandise  for  consumption,  and  the 
Secretary  of  the  Treasury  is  authorized  to  make  such  rules  and  regulations 
as  may  be  necessary  for  the  affixing  and  canceling  of  such  stamps,  not  in- 
consistent herewith. 

"Sec.  22.  That  the  Commissioner  of  Internal  Revenue  shall  cause  to  be 
prepared  and  distributed  for  the  payment  of  the  taxes  prescribed  in  this  Act 
suitable  stamps  denoting  the  tax  on  the  document,  article,  or  thing  to  which 
the  same  may  be  affixed,  and  he  is  authorized  to  prescribe  such  method  for 
the  cancellation  of  said  stamps,  as  substitute  for  or  in  addition  to  the  method 
provided  in  this  Act,  as  he  may  deem  expedient.  The  Commissioner  of  In- 
ternal Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  is  au- 
thorized to  procure  any  of  the  stamps  provided  for  in  this  Act  by  contract 
whenever  such  stamps  can  not  be  speedily  prepared  by  the  Bureau  of  Engrav- 
ing and  Printing;  but  this  authority  shall  expire  on  the  first  day  of  Novem- 
ber, nineteen  hundred  and  fifteen,  except  as  to  imprinted  stamps  furnished 
under  contract,  authorized  by  the  Commissioner  of  Internal  Revenue.  That 
the  adhesive  stamps  used  in  the  payment  of  the  tax  levied  in  Schedules  A  and 
B  of  this  Act  shall  be  furnished  for  sale  by  the  several  collectors  of  internal 
revenue,  who  shall  sell  and  deliver  them  at  their  face  value  to  all  persons 
applying  for  the  -same,  except  officers  or  employees  of  the  Internal-Revenue 
Service:  Provided,  That  such  collectors  may  sell  and  deliver  such  stamps  in 
quantities  of  not  less  than  $100  of  face  value,  with  a  discount  of  one  per  cen- 
tum, except  as  otherwise  provided  in  this  Act. 

"Bchedule  A.    Stamp  Taxes 

"Bonds,  debentures,  or  certificates  of  indebtedness  issued  on  and  after  the 
first  day  of  December,  nineteen  hundred  and  fourteen,  by  any  association, 
company,  or  corporation,  on  each  $100  of  face  value  or  fraction  thereof,  5 
cents,  and  on  each  original  issue,  whether  on  organization  or  reorganization, 
of  certificates  of  stock  by  any  such  association,  company,  or  corporation,  on 
■  each  $100  of  face  value  or  fraction  thereof,  5  cents,  and  on  all  sales,  or  agree- 
ments to  sell,  or  memoranda  of  sales  or  deliveries  or  transfers  of  shares  or 
certificates  of  stock  in  any  association,  company,  or  corporation,  whether 
made  upon  or  shown  by  the  books  of  the  association,  company,  or  corporation, 
or  by  any  assignment  in  blank,  or  by  any  delivery,  or  by  any  paper  or  agree- 
ment or  memorandum  or  other  evidence  of  transfer  or  sale,  whether  entitling 
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the  holder  in  any  manner  to  the  benefit  of  such  stodc,  or  to  secure  the  fnture 
payment  of  money  or  for  the  future  transfer  of  any  stock,  on  each  $100  of 
face  value  or  fraction  thereof,  2  cents:  Provided,  That  it  is  not  intended  by 
this  Act  to  impose  a*  tax  upon  an  agreement  evidencing  a  deposit  of  stodc  cer- 
tificates  as  collateral  security  for  ihoney  loaned  thereon,  which  stock  certifi- 
cates are  not  actually  sold,  nor  upon  such  stock  certificates  so  deposited: 
Provided  further,  That  in  case  of  sale  where  the  evidence  of  transfer  is  shown 
only  by  the  books  of  the  company  the  stamp  shall  be  placed  upon  sudi  books; 
and  where  the  change  of  ownership  is  by  transfer  certificate  the  stamp  shall 
be  placed  upon  the  certificate ;  and  in  cases  of  an  agreement  to  sdl  or  where 
the  transfer  is  by  delivery  of  the  certificate  assigned  in  blank  there  shall  be 
made  and  delivered  by  the  seller  to  the  buyer  a  bill  or  memorandum  of  such 
sale,  to  which  the  stamp  shall  be  affixed;  and  every  bill  or  memorandum  of 
sale  or  agreement  to  sell  before  mentioned  shall  show  the  date  thereof,  the 
name  of  the  seller,  the  amount  of  the  sale,  and  the  matter  or  thing  to  which 
it  refers.  And  any  person  or  persons  liable  to  pay  the  tax  as  herein  provided, 
or  anyone  who  acts  in  the  matter  as  agent  or  broker  for  such  person  or  per- 
sons, who  shall  make  any  such  sale,  or  who  shall  in  pursuance  of  any  such  sale 
deliver  any  such  stock,  or  evidence  of  the  sale  of  any  such  stock  or  bill  or 
memorandum  thereof,  as  herein  required,  vnthout  having  the  proper  stamps 
affixed  thereto,  with  intent  to  evade  the  foregoing  provisions  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  pay  a  fine  of  not 
exceeding  $1,000,  or  be  imprisoned  not  more  than  six  months,  or  both,  at  the 
discretion  of  the  court. 

"Upon  each  sale,  agreement  of  sale,  or  agreement  to  sell,  any  products  or 
merchandise  at  any  exchange,  or  board  of  trade,  or  other  similar  place,  either 
for  present  or  future  delivery,  for  each  $100  in  value  of  said  sale  or  agreement 
of  sale  or  agreement  to  sell,  1  cent,  and  for  each  additional  $100  or  fractional 
part  thereof  in  excess  of  $100,  1  cent:  Provided,  That  on  every  sale  or  agree- 
ment of  sale  or  agreement  to  sell  as  aforesaid  there  shall  be  made  and  delivered 
by  the  seUer  to  the  buyer  a  bill,  memorandum,  agreement,  or  other  evidence 
of  such  sale,  agreement  of  sale,  or  agreement  to  sell,  to  which  there  shall  be 
affixed  a  lawful  stamp  or  stamps  in  value  equal  to  the  amount  of  the  tax  on 
such  sale.  And  every  such  bill,  memorandum,  or  other  evidence  of  sale  or 
agreement  to  sell  shall  show  the  date  thereof,  the  name  of  the  seller,  the 
amount  of  the  sale,  and  the  matter  or  thing  to  which  it  refers;  and  any  per- 
son or  persons  liable  to  pay  the  tax  as  herein  provided,  or  anyone  who  acts 
in  the  matter  as  agent  or  broker  for  such  person  or  persons,  who  shall  make 
any  such  sale  or  agreement  of  sale,  or  agreement  to  sell,  or  who  shall,  in 
pursuance  of  any  such  sale,  agreement  of  sale,  or  agreement  to  sell,  deliver 
any  such  products  or  merchandise  without  a  bill,  memorandum,  or  other 
evidence  thereof  as  herein  required,  or  who  shall  deliver  such  bill,  memoran- 
dum, or  other  evidence  of  sale,  or  agreement  to  sell,  without  having  the 
proper  stamps  affixed  thereto,  with  intent  to  evade  the  foregoing  provisions, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  pay 
a  fine  of  not  exceeding  $1,000,  or  be  imprisoned  not  more  than  six  months,  or 
both,  at  the  discretion  of  the  court. 

"That  no  bill,  memorandum,  agreement,  or  other  evidence  of  such  sale,  or 
agreement  of  sale,  or  agreement  to.  sell,  in  case  of  products  or  merchandise 
actually  delivered  at  the  time  of  sale  or  while  in  vessel,  boat,  or  car,  and  actu- 
ally in  course  of  transportation,  shall  be  subject  to  this  tax,  provided  such  bill« 
memorandum,  agreement,  or  other  evidence  of  such  sale,  or  agreement  of  sale, 
or  agreement  to  sell  shall  be  accompanied  by  bills  of  lading  or  vouchers  show- 
ing that  the  said  products  are  actually  in  course  of  transportation  as  aforesaid. 

"Promissory  notes,  except  bank  notes  issued  for  circulation,  and  for  each 
renewal  of  the  same,  for  a  sum  not  exceeding  $100,  2  cents;  and  for  each 
additional  $100  or  fractional  part  thereof  in  excess  of  $100,  2  cents. 

"Express  and  freight:  It  shall  be  the  duty  of  every  railroad  or  steamboat 
company,  carrier,  express  company,  or  corporation  or  person  whose  occupa- 
tion is  to  act  as  such,  to  issue  to  the  shipper  or  consignor,  or  his  agent,  pr 
person  from  whom  any  goods  are  accepted  for  transportation  where  a  charge 
exceeding  5  cents  is  made  a  bill  of  lading,  manifest,  or  other  evidence  of 
receipt  and  forwarding  for  each  shipment  received  for  carriage  and  transporta- 
tion, whether  ^n  bulk  or  in  boxes,  bales,  packages,  bundles,  or  not  so  inclosed 
or  included;  and  such  shipper,  consignor,  agent,  or  person  shall  duly  attach 
and  cancel,  as  is  in  this  Act  provided,  to  each  of  said  bills  of  lading,  manifests, 
or  other  memorandum,  a  stamp  of  the  value  of  1  cent:  Provided,  That  a  con- 
signment of  newspapers  to  any  one  point  or  to  different  points  by  the  same 
train  or  conveyance  when  inclosed  in  onb  general  bundle  at  the  point. of 
shipment  shall  be  considered  as  one  shipment,  and,  in  lieu  of  a  bill  of  lading 
therefor,  the  publisher  of  such  newspaper  shall  file  on  or  before  the  fifteenth 
day  of  each  month  with  the  collector  of  internal  revenue  for  the  district  in 
which  such  newspaper  is  published  a  report  under  oath  showing  the  number 
of  such  shipments  during  the  preceding  month  to  which  report  such  publisher 
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shall  affix  and  cancel  stamps  equal  in  value  to  1  cent  for  each  shipment  so 
reported:  "Provided  further,  That  the  report  herein  required  shall  not  include 
shipments  of  newspapers  delivered  to  points  within  the  county  in  which  the 
same  are  published.  Any  failure  to  issue  such  bill  of  lading,  manifest,  or  other 
memorandum,  as  herein  provided,  shall  subject  such  railroad  or  steamboat  com- 
pany, carrier,  express  company,  or  corporation  or  person  to  a  penalty  of  $50 
for  each  offense. 

''Telegraph  and  telephone  messages:  It  shall  be  the  duty  of  every  person, 
firm,  or  corporation  owning  or  operating  any  telegraph  or  telephone  line  or 
lines  to  make  within  thirty  days  after  the  expiration  of  each  month  a  sworn 
statement  to  the  collector  of  internal  revenue  in  each  of  their  respective  dis- 
tricts, stating  the  number  of  dispatches,  messages,  or  conversations  originated 
at  each  of  their  respective  exchanges,  toll  stations,  or  offices,  and  transmitted 
thence  over  their  lines  during  the  preceding  month  for  which  a  charge  of  15 
cents  or  more  was  imposed,  and  for  each  of  such  messages  or  conversations 
the  said  person,  firm,  or  corporation  shall  collect  from  the  person  paying  for 
the  message  or  conversation,  a  tax  of  1  cent  in  addition  to  the  regular  charges 
for  the  message  or  conversation,  which  tax  the  said  person,  firm,  or  corpora- 
tion shall  in  turn  pay  to  the  said  collector  of  internal  revenue  of  th^ir  respec- 
tive districts:  Provided,  That  only  one  payment  of  said  tax  shall  be  required, 
notwithstanding  the  lines  of  one  or  more  persons,  firms,  or  corporations  shall 
be  used  for  the  transmission  of  each  of  said  messages  or  conversations:  Provid- 
ed further.  That  the  messages  or  dispatches  of  the  officers  and  employees  of  any 
telegraph  or  telepho&e  company  concerning  the  affairs  and  service  of  the  com- 
pany, and  like  messages  or  dispatches  of  the  officials  and  employees  of  railroad 
companies  sent  over  the  wires  on  their  respective  railroads  shall  be  exempt 
from  thifi  requirement:  And  provided  further,  That  messages  of  officers  and 
employees  of  the  Grovernment  on  official  business  shall  be  exempt  from  the 
taxes  herein  imposed  upon  telegraphic  and  telephonic  messages. 

"Bond:  For  indemnifying  any  person  or  persons,  firm,  or  corporation  who 
shall  have  become  bound  or  engaged  as  surety  for  the  payment  of  any  sum 
of  money,  or  for  the  due  execution  or  performance  of  the  duties  of  any  office 
or  position,  and  to  account  for  money  received  by  virtue  thereof,  and  all  other 
bonds  of  any  description,  except  such  as  may  be  required  in  legal  proceedings, 
not  otherwise  provided  for  in  this  schedule,  50  cents. 

"Certificate  of  profits,  or  any  certificate  or  memorandum  showing  an  interest 
in  the  property  or  accumulations  of  any  association,  company,  or  corporation, 
and  on  all  transfers  thereof,  on  each  $100  of  face  value  or  fraction  thereof,  2 
cents. 

"Certificate:  Any  certificate  of  damage,  or  otherwise,  and  all  other  certifi- 
cates or  documents  issueil  by  any  port  warden,  marine  surveyor,  or  other  person 
acting  as  such,  25  cents. 

"Certificate  of  any  description  required  by  law  not  otherwise  specified  in 
this  Act,  10  cents. 

"Contract:  Broker's  note,  or  memorandum  of  sale  of  any  goods  or  mer- 
chandise, stocks,  bonds,  exdiange,  notes  of  hand,  real  estate,  or  property  of 
any  kind  or  description  issued  by  brokers  or  persons  acting  as  such,  for  each 
note  or  memorandum  of  sale,  not  otherwise  provided  for  in  this  Act,  10  cents. 

"Conveyance:  Deed,  instrument,  or  writing,  whereby  any  lands,  tenements, 
or  other  realty  sold  shall  be  granted,  assigned,  transferred,  or  otherwise  con- 
veyed to,  or  vested  in,  the  purchaser  or  purchasers,  or  any  other  person  or 
persons,  by  his,  her,  or  their  direction,  when  the  consideration  or  value  of  the 
interest  or  property  conveyed,  exclusive  of  the  value  of  any  lien  or  encum- 
brance thereon,  exceeds  $100  and  does  not  exceed  $500,  50  cents;  and  for 
each  additional  $500  or  fractional  part  thereof  in  excess  of  $500,  50  cents: 
Provided,  That  nothing  contained  in  this  paragraph  shall  be  so  construed  as 
to  impose  a  tax  upon  any  instrument  or  writing  given  to  secure  a  debt. 

"Entry  of  any  goods,  wares,  or  merchandise  at  any  customhouse,  either  for 
consumption  or  warehousing,  not  exceeding  $100  in  value,  25  cents;  exceeding 
$100  and  not  exceeding  $500  in  value,  50  cents;   exceeding  $500  in  value,  $1. 

"Entry  for  the  withdrawal  of  any  goods  or  merchandise  from  customs 
bonded  warehouse,  50  cents. 

"Insurance:  Each  policy  of  insurance  or  other  instrument,  by  whatever 
name  the  same  shall  be  called,  by  which  insurance  shall  be  made  or  renewed 
upon  property  of  any  description  (including  rents  or  profits),  whether  against 
peril  by  sea  or  on  inland  waters,  or  by  fire  or  lightning,  or  other  peril,  made 
by  any  person,  association,  or  corporation,  upon  the  amount  of  premium 
charged,  one-half  of  1  cent  on  each  dollar  or  fractional  part  thereof:  Provided, 
That  purely  cooperative  or  mutual  fire  insurance  companies  or  associations 
carried  on  by  the  members  thereof  solely  for  the  protection  of  their  own 
property  and  not  for  profit  shall  be  exempted  from  the  tax  herein  provided: 
And  provided  further.  That  policies  of  reinsurance  shall  be  exempt  from  the 
tax  herein  imposed  by  this  paragraph. 

"Each  policy  of  insurance,  or  bond  or  obligation  of  the  nature  of  indemnity 
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for  loss,  damage,  or  liability  issued,  ov  executed,  or  renewed  by  any  person, 
association,  company,  or  corporation,  transacting  tbe  business  of  fidelity,  em- 
ployer's liability,  plate  glass,  steam  boiler,  burglary,  elevator,  automatic 
sprinkler,  or  other  branch  of  insurance  (except  life,  personal  accident,  and 
health  insurance,  and  insurance  described  and  taxed  or  exempted  in  the  pre- 
' ceding  paragraph  and  excepting  also  workmen's  compensation  insurance  car- 
ried on  by  the  members  thereof  solely  for  their  own  protection  and  not  for 
profit),  and  each  bond  undertaking  or  recognizance,  conditioned  for  the  per- 
formance of  the  duties  of  any  office  or  position,  or  for  the  doing  or  not  doing 
of  anything  therein  specified,  or  other  obligation  of  the  nature  of  indemnity, 
and  each  contract  or  obligation  guaranteeing  the  validity  or  legality  of  bonds 
or  other  obligations  issued  by  any  State,  county,  municipal,  or  other  public 
body  or  organization,  or  ^aranteeing  titles  to  real  estate  or  mercantile  credits 
executed  or  guaranteed  by  any  liability,  fidelity,  guarantee,  or  surety  company 
upon  the  amount  of  premium  charged,  one-half  of  1  cent  on  each  dollar  or 
fractional  part  thereof:  Provided,  That  policies  of  reinsurance  shall  be  exempt 
from  the  tax  herein  imposed  by  this  paragraph. 

"Passage  ticket,  for  each  passenger,  sold  in  the  United  States  for  passage 
by  any  vessel  to  a  foreign  port  or  place,  if  costing  not  exceeding  $90,  $1; 
costing  more  than  $30  and  not  exceeding  $60,  $3;  costing  more  than  $60,  $5: 
Provided,  That  such  passage  tickets,  costing  $10  or  less,  shall  be  exempt  from 
taxation.  ^ 

"Power  of  attorney  or  proxy  for  voting  at  an^  election  for  officers  of  any 
incorporated  company  or  association,  except  religious,  charitable,  or  .literary 
societies,  or  public  cemeteries,  10  cents. 

"Power  of  attorney  to  sell  and  convey  real  estate,  or  to  rent  or  lease  the 
same,  to  receive  or  collect  retit,  to  sell  or  transfer  any  stock,  bonds,  scrip,  or 
for  the  collection  of  any  dividends  or  interest  thereon,  or  to  perform  any  and 
all  other  acts  not  hereinbefore  specified,  25  cents:  Provided,  That  no  stamps 
shall  be  required  upon  any  papers  necessary  to  be  used  for  the  collection  of 
claims  from  the  United  States  for  pensions,  back  pay,  bounty,  or  for  property 
lost  in  the  military  or  naval  service. 

"Protest:  Upon  the  protest  of  every  note,  bill  of  exchange,  acceptance, 
check  or  draft,  or  any  marine  protest,  whether  protested  by  a  notary  public 
or  by  any  other  officer  who  may  be  authorized  by  the  law  of  any  State  or 
States  to  make  such  protest,  25  cents. 

"Every  seat  sold  in  a  palace  or  parlor  car  and  every  berth  sold  in  a  sleeping 
car,  1  cent,  to  be  paid  by  the  company  selling  the  same. 

'^Schedule  B 

"Perfumery  and  cosmetics  and  other  similar  articles:  For  and  upon  every 
packet,  box,  bottle,  pot,  phial,  or  other  indosure  containing  any  essence,  ex- 
tract, toilet  water,  cosmetic,  vaseline,  petrolatum,  hair  oil,  pomade,  hair  dress- 
ing, hair  restorative,  hair  dye,  tooth  wash,  dentifrice,  tooth  paste,  aromatic 
cachous,  or  any  similar  substance  or  article,  by  whatsoever  name  the  same 
heretofore  have  been,  now  arc,  or  may  hereafter  be  called,  known,  or  distin- 
guished, used,  or  applied  as  perfumes  or  as  cosmetics,  and  sold  or  removed  for 
consumption  and  sale  in  the  United  States,  where  such  packet,  box,  bottle,  pot, 
phial,  or  other  inclosure,  with  its  contents,  shall  not  exceed  at  the  retail  price 
or  value  the  sum  of  5  cents,  one-eighth  of  1  cent. 

"Where  such  packet,  box,  bottle,  pot,  pbinl,  or  other  inclosure,  with  its  con- 
tents, shall  exceed  the  retail  price  or  value  of  5  cents,  and  shall  not  exceed  the 
retail  price  or  value  of  10  cents,  two-eighths  of  1  cent. 

"Where  such  packet,  box,  bottle,  pot,  phial,  or  other  indosure,  with  its  con- 
tents, shall  exceed  the  retail  price  or  value  of  10  cents  and  shall  not  exceed 
the  retail  price  or  value  of  15  cents,  three-eighths  of  1  cent. 

"Where  such  packet,  box,  bottle,  pot,  phial,  or  other  inclosure,  with  its  con- 
tents, shaU  exceed  the  retail  price  or  value  of  15  cents  and  shall  not  exceed  the 
retail  price  or  value  of  25  cents,  five-eighths  of  1  cent.  And  for  each  additional 
25  cents  of  retail  nrice  or  value  or  fractional  part  thereof  in  excess  of  25  cents, 
five-eighths  of  1  cent. 

"Chewing  gum  or  substitutes  therefor:  For  and  upon  each  box,  carton,  jar. 
or  other  package  containing  chewing  gum  of  not  more  than  $1  of  actual  retail 
value,  4  cents;  if  exceeding  $1  of  retail  value,  for  each  additional  dollar  or 
fractional  part  thereof,  4  cents;  under  such  regulations  as  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may 
prescribe. 

"That  all  articles  and  preparations  provided  for  in  this  schedule  which  are 
in  the  hands  of  manufacturers  or  of  wholesale  or  retail  dealers  on  and  after 
December  first,  nineteen  hundred  and  fourteen,  shall  be  subject  to  the  payment 
of  the  stamp  taxes  herein  provided  for,  but  it  shall  be  deemed  a  compliance 
with  this  Act  as  to  such  articles  on  hand  in  the  hands  of  wholesale  or  retail 
dealers  as  aforesaid  who  are  not  the  manufacturers  thereof  to  affix  the  proper 
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adhesive  tax  stamp  at  the  time  the  packet,  box,  bottle,  pot,  or  phial,  or  other 
inclosure  with  its  contents  is  sold  at  retail. 

*'There  shall  be  an  allowance  of  drawback  on  articles  mentioned  in  Schedule 
B  of  this  Act  on  which  any  internal-revenue  tax  shall  have  been  paid,  equal 
in  amount  to  the  stamp  tax  paid  thereon,  and  no  more,  when  exported,  to  be 
paid  by  the  warrant  of  the  Secretary  of  the  Treasury  on  the  Treasurer  of  the 
United  States,  out  of  any  money  arising  from  internal  taxes  not  otherwise 
appropriated:  Provided,  That  no  allowance  of  drawback  shall  be  made  for  any 
such  articles  exported  prior  to  the  date  this  Act  becomes  effective.  The  evi- 
dence that  any  such  tax  has  been  paid  as  aforesaid  shall  be  furnished  to  the 
satisfaction  of  the  Commissioner  of  Internal  Revenue  by  the  person  claiming 
the  allowance  of  drawback,  and  the  amount  shall  be  ascertained  under  such 
regulations  as  shall  be  prescribed  from  time  to  time  by  said  commissioner,  with 
the  approval  of  the  Secretary  of  the  Treasury. 

"Sec.  23.  That  all  administrative,  special,  or  stamp  provisions  of  law,  in- 
cluding the  law  relating  to  the  assessment  of  taxes,  so  far  as  applicable,  are 
hereby  extended  to  and  made  a  part  of  this  Act,  and  every  person,  firm,  com- 
pany, corporation,  or  association  liable  to  any  tax  imposed  by  this  Act,  or 
for  tl)e  collection  thereof,  shall  keep  such  records  and  render,  under  oath, 
such  statements  and  returns,  and  shall  comply  with  such  regulations  as  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  may  from  time  to  time  prescribe,  and  every  such  person,  firm, 
company,  corporation,  or  association  who  evades  or  attempts  to  evade  any 
of  the  taxes  imposed  by  this  Act,  or  shall  fail  to  truly  account  for  and  pay 
all  taxes  collected  by  them  under  this  Act,  or  any  regulations  issued  there- 
under, shall  be  subject  to  a  penalty  of  double  the  amount  of  the  taxes  evaded 
or  attempted  to  be  evaded  or  unlawfully  withheld,  to  be  assessed  and  collected 
as  other  penalties  incurred  under  internal-revenue  laws  are  assessed  and  col- 
lected ;  and  for  the  expense  connected  with  the  assessment  and  collection  of 
the  taxes  provided  by  this  Act  there  is  hereby  appropriated  $!200,000,  or  so 
much  thereof  as  may  be  required,  out  of  any  money  in  the  Treasury  not  oth- 
erwise appropriated;  $170,000  to  be  added  to  and  made  a  part  of  the  ap- 
propriations for  'salaries  and  expenses  of  collection  of  internal  revenue,  nine- 
teen hundred  and  fifteen ;  and  $30,000  to  the  appropriation  for  paper  for 
internal-revenue  stamps,  nineteen  hundred  and  fifteen.' 

''Sec.  24.  Tl^at  the  provisions  of  this  Act  shall  take  effect  on  the  day  next 
succeeding  the  date  of  its  passage,  except  where  otherwise  expressly  provid- 
ed: Provided,  That  on  the  day  after  the  thirty-first  day  of  December,  nine- 
teen hundred  and  fifteen,  the  taxes  levied  under  this  Act  shall  no  longer  be 
levied  and  collected,  but  all  taxes  arising  or  accruing  before  said  date  shall 
continue  to  be  collectible  under  the  terms  of  this  Act:  Provided,  however, 
That  on  and  after  the  first  day  of  January,  nineteen  hundred  and  sixteen, 
the  provisions  of  section  thirty-three  hundred  and  thirty-nine  q{  the  Re- 
vised Statutes,  as  amended  by  an  Act  approved  April  twelfth,  nineteen  hun- 
dred and  two,  imposing  a  tax  on  fermented  liquors  shall  not  be  affected  by 
any  limitation  as  to  the  levying  or  collecting  of  the  additional  tax  imposed 
by  this  Act  on  such  fermented  liquors,  but  shall  then  be  in  full  force  and 
effect  on  and  after  the  said  first  day  of  January,  nineteen  hundred  and  six- 
teen. All  stamps  provided  for  in  this  Act  unused  after  the  aforesaid  date 
<  shall  be  redeemed  from  the  holder  thereof,  under  such  rules  as  the  Secretary 
of  the  Treasury  may  prescribe." 

§  6318bb.  (Act  April  5,  1918,  c.  45,  §  301.)  Tax  on  bonds  and  oth- 
er instruments ;  exemptions ;  notes  secured  by  bonds  of  Unit- 
ed States. 

No  stamp  tax  shall  be  required  or  imposed  upon  a  promissory  note 
secured  by  the  pledge  of  bonds  or  obligations  of  the  United  States 
issued  after  April  twenty-fourth,  nineteen  hundred  and  seventeen, 
or  secured  by  the  pledge  of  a  promissory  note  which  itself  is  se- 
cured by  the  pledge  of  such  bonds  or  obligations :  Provided,  That 
in  either  case  the  par  value  of  such  bonds  or  obligations  shall  equal 
the  amount  of  such  note.     (40  Stat.  514.) 

This  section  was  section  301  of  the  War  Finance  Corporation  Act,  cited 
above. 
Other  sections  of  the  act  are  set  forth,  ante,  §§  3115%a-3115%qq. 

§§  6318c-6318h.  (Act  Oct.  3,  1917,  c.  63,  §§  802-807.)  [Repealed.] 
See  note  under  i|  6318a,  6318b,  ante. 
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§  6318hh.  (Act  June  13,  1898,  c.  448,  §  13,  as  amended.  Act  March 
2,  1901,  c.  806,  §  7.)     Issue,  register,  or  sale  of  unstamped  in- 
struments. 
Any  person  or  persons  who  shall  register,  issue,  sell,  or  transfer, 
or'  who  shall  cause  to  be  issued,  regfistered,  sold,  or  transferred, 
any  instrument,  document,  or  paper  of  any  kind  or  description 
whatsoever  mentioned  in  this  Act,  without  the  same  being  duly 
stamped,  or  having  thereupon  an  adhesive  stamp  for  denoting  the 
tax  chargeable  thereon,  and  canceled  in  the  manner  required  by 
law,  with  intent  to  evade  the  provisions  of  this  Act,  shall  be  deemed 
guilty  of  .a  misdemeanor,  and  upon  conviction  thereof  shall  be  pun- 
ished by  a  fine  not  exceeding  fifty  dollars,  or  by  imprisonment  not 
exceeding  six  months,  or  both,  in  the  discretion  of  the  court;   and 
such  instrument,  document,  or  paper,  not  being  stamped  according 
to  law,  shall  be  deemed  invalid  and  of  no  effect:    Provided,  That 
hereafter,  in  all  cases  where  the  party  has  not  affixed  to  any  instru- 
ment the  stamp  required  by  law  thereon  at  the  time  of  issuing,  sell- 
ing, or  transferring  the  said  bonds,  debentures,  or  certificates  of 
stock  or  of  indebtedness,  or  any  instrument,  document,  or  paper  of 
any  kind  or  description  whatsoever  mentioned  in  Schedule  A  of 
this  Act,  and  he  or  they,  or  any  party  having  an  interest  therein, 
shall  be  subsequently  desirous  of  affixing  such  stamp  to  said  in- 
strument, or,  if  said  instrument  be  lost,  to  a  copy  thereof,  he  or 
they  shall  appear  before  the  collector  of  internal  revenue  of  the 
proper  district,  who  shall,  upon  the  payment  of  the  price  of  the 
proper  stamp  required  by  law,  and  of  a  penalty  of  ten  dollars,  and, 
where  the  whole  amount  of  the  tax  denoted  by  the  stamp  required 
shall  exceed  the  sum  of  fifty  dollars,  on  payment  also  of  interest, 
at  the  rate  of  six  per  centum,  on  said  tax  from  the  day  on  which 
such  stamp  ought  to  have  been  affixed,  affix  the  proper  stamp  to 
such  bond,  debenture,  certificate  of  stock  or  of  indebtedness  or  copy, 
or  instrument,  document  or  paper  of  any  kind  or  description  what- 
soever mentioned  in  Schedule  A  of  this  Act,  and  note  upon  the 
margin  thereof  the  date  of  his  so  doing  and  the  fact  that  such  penal- 
ty has  b An  paid ;  and  the  same  shall  thereupon  be  deemed  and  held 
to  be  as  valid  to  all  intents  and  purposes  as  if  stamped  when  made 
or  issued:     And  provided  further,  That  where  it  shall  appear  to 
said  collector,  upon  oath  or  otherwise,  to  his  satisfaction,  that  any 
such  instrument  has  not  been  duly  stamped,  at  the  time  of  making 
or  issuing  the  same,  by  reason  of  accident,  mistake,  inadvertence, 
or  urgent  necessity,  and  without  any  willful  design  to  defraud  the 
United  States  of  the  stamp,  or  to  evade  or  delay  the  payment  there- 
of, then  and  in  such  case,  if  such  instrument,  or,  if  the  original  be 
lost,  a  copy  thereof,  duly  certified  by  the  officer  having  charge  of 
any  records  in  which  such  original  is  required  to  be  recorded,  or 
otherwise  duly  proven  to  the  satisfaction  of  the  collector,  shall, 
within  twelve  calendar  months  after  the  making  or  issuing  there- 
of, be  brought  to  the  said  collector  of  internal  revenue  to  be  stamp- 
ed, and  the  stamp  tax  chargeable  thereon  shall  be  paid,  it  shall  be 
lawful  for  the  said  collector  to  remit  the  penalty  aforesaid  and  to 
cause  such  instrument  to  be  duly  stamped.    And  when  the  orig- 
inal instrument,  or  a  certified  or  duly  proven  copy  thereof,  as  afore- 
said, duly  stamped  so  as  to  entitle  the  same  to  be  recorded,  shall 
be  presented  to  the  clerk,  register,  recorder,  or  other  officer  having 
charge  of  the  original  record,  it  shall  be  lawful  for  such  officer,  upon 
the  payment  of  the  fee  legally  chargeable  for  the  recording  thereof, 
to  make  a  new  record  thereof,  or  to  note  upon  the  original  record 
the  fact  that  the  error  or  omission  in  the  stamping  of  said  original 
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instrument  has  been  corrected  pursuant  to  law;  and  the  original 
instrument  or  such  certified  copy,  or  the  record  thereof,  may  be 
used  in  all  courts  and  places  in  the  same  manner  and  with  like 
effect  as  if  the  instrument  had  been  originally  stamped:  And  pro- 
vided further.  That  in  all  cases  where  the  party  has  not  affixed  the 
stamp  required  by  law  upon  any  such  instrument  issued,  registered, 
sold,  or  transferred  at  a  time  when  and  at  a  place  where  no  collec- 
tion district  was  established,  it  shall  be  lawful  for  him  or  them,  or 
any  party  having  an  interest  therein,  to  affix  the  proper  stamp 
thereto,  or,  if  the  ongii}gl  be  lost,  to  a  copy  thereof.  But  no  right 
acquired  in  good  faith  before  the  stamping  of  such  instrument,  or 
copy  thereof,  as  herein  provided,  if  such  record  be  required  by  law, 
shall  in  any  manner  be  affected  by  such  stamping  as  aforesaid. 
(30  Stat.  454.    31  Stat.  941.) 

This  section,  and  the  two  sections  next  following,  were  sections  13-15  of 
Act  June  13,  1898,  c.  448,  30  Stat.  448,  entitled  "An  act  to  provide  ways 
and  means  to  meet  war  expenditures,  and  for  other  purposes,"  cited  above. 
This  act  was  the  war  revenue  act  of  1898.  This  section  was  amended  by 
Act  March  2,  1901,  c.  800,  f  7,  also  cited  above,  to  read  as  set  forth  above. 

Sections  1,  3,  34^8,  of  said  act,  are  set  forth  in  U.  S.  Comp.  St.  1916  as 
sections  6144,  6174,  6824,  6479,  6258,  5980.  6259-6270,  thereof,  respectively. 

Section  2  of  said  act  was  repealed  by  Act  AprU  12,  1902,  c.  500,  S  2,  32 
Stat.  96.  Section  4  of  said  act  was  repealed  by  Act  April  12,  1902,  c.  600, 
f  5,  32  Stat  97.  Sections  6,  12,  18,  20-25,  27-29,  and  schedules  A  and  B 
of  said  act,  were  repealed  by  Act  April  12,  1902,  c.  500,  f  7,  32  Stat.  97. 
Section  5  of  said  act  was  repealed  by  Act  AprU  12,  1902,  c.  500,  |  10,  32 
Stat.  99. 

The  other  sections  of  said  act  were  not  expressly  repealed  by  said  Act  April 
12,  1902.  e.  500,  or  by  any  subsequent  law ;  but,  because  of  the  repeal  of  the 
provisions  of  said  act  of  1898,  as  above  noted,  which  enumerated  the  taxes 
imposed,  said  unrepealed  sections,  including  S§  13-15,  set  forth  here,  were 
deemed  no  longer  operative,  the  taxes  to  which  they  referred  (particularly 
the  documentary  taxes)  having  been  repealed,  and  were  accordingly  omitted 
from  U.  S.  Comp.  St.  1916.  Stamp  taxes  on  certain  documents  were  again 
imposed  by  Act  Oct.  22,  1914,  c  331,  §§  5-24,  38  Stat.  753-764,  and  by  Res. 
Dec.  17,  1915.  c.  4,  39  Stat.  2;  but  these  taxes  were  repealed  by  Act  Sept. 
8,  1916,  c.  463,  I  410,  39  Stat.  792.  Stamp  taxes  of  a  similar  nature  were 
again  imposed  by  Act  Oct.  3,  1917,  c.  63,  §§  800-807,  40  Stat.  318-321.  Said 
Act  Oct.  3,  1917,  c.  63,  §§  800-807,  however,  contained  no  provisions  like  those 
of  said  §§  13-15  of  the  act  of  1898,  but  similar  provisions  appear  in  the  act 
of  Oct.  22,  1914,  c.  331,  the  text  of  which  is  set  forth  in  the  notes  under  §| 
6318a,  6318b,  ante;  and  the  Commissioner  of  Internal  Revenue  has  held  that 
said  §f  13-15  of  said  act  of  1898  are  in  force  and  operative  as  to  the  docu- 
mentary taxes  imposed  by  said  act  of  1913.  Accordingly,  said  §§  13-15  are 
set  forth  in  this  compilation  as  |S  6318hh-6318hhhh. 

The  Revenue  Act  of  1917  was  repealed  by  Revenue  Act  of  1918,  $  1400,  post, 
f  6371%a.  Stamp  tax  provisions  substantially  similar  to  those  of  the  act  of 
1917  were  contained  in  Revenue  Act  of  1918,  §§  1100-1107,  post,  {§  63181- 
6318p. 

Notes  of  Decisions 

Effect  of  failure  to  affix   stamps^^      ed  thereto.    Kanner  v.  Startz  (Tex.  Civ. 
A  deed  otherwise  complete  passes  title,      App.)  203  S.  W.  603. 
although  revenue  stamps  are  not  affix- 

§  6318hhh.  (Act  June  13,  1898,  c.  448,  §  14.)  Unstamped  instru- 
ments as  evidence. 
Hereafter  no  instrument,  paper,  or  document  required  by  law  to 
be  stamped,  which  has  been  signed  or  issued  without  bding  duly- 
stamped,  or  with  a  deficient  ^tamp,  nor  any  copy  thereof,  shall  be 
recorded  or  admitted,  or  used  as  evidence  in  any  court  until  a  legal 
stamp  or  stamps,  denoting  the  amount  of  tax,  shall  have  been  af- 
fixed thereto,  as  prescribed  by  law :  Provided,  That  any  bond,  de- 
benture, certificate  of  stock,  or  certificate  of  indebtedness  issued 
in  any  foreign  country  shall  pay  the  same  tax  as  is  required  by  law 
on  similar  instruments  when  issued,  sold,  or  transferred  in  the 
United  States;  and  the  party  to  whom  the  same  is  issued,  or  by 
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whom  it  is  sold  or  transferred,  shall,  before  selling  or  transferring 
the  same,  affix  thereon  the  stamp  or  stamps  indicating  the  tax  re- 
quired.    (30  Stat.  455.) 

See  note  to  §  6318hh. 

§  6318hhhh.  (Act  June  13,  1898,  c.  448,  §  15.)  Record  of  unstamp- 
ed instruments. 
It  shall  not  be  lawful  to  record  or  register  any  instrument,  pa- 
per, or  document  required  by  law  to  be  stamped  unless  a  stamp  or 
stamps  of  the  proper  amount  shall  have  been  affixed  and  canceled 
in  the  manner  prescribed  by  law;  and  the  record,  registry,  or 
transfer  of  any  such  instruments  upon  which  the  proper  stamp  or 
stamps  aforesaid  shall  not  have  been  affixed  and  canceled  as  afore- 
said shall  not  be  used  in  evidence.    (30  Stat.  455.) 

See  note  to  §  6318hh. 

STAMP  TAX  PROVISIONS  OF  THE  REVENUE  ACT  OF  1918 

§  6318i.  (Act  Feb.  24,  1919,  c.  18,  §  1100.)  ,  Tax  on  bonds  and 
other  instruments. 
On  and  after  April  1,  1919,  there  shall  be  levied,  collected,  and 
paid,  for  and  in  respect  of  the  several  bonds,  debentures,  or  cer- 
tificates of  stock  and  of  indebtedness,  and  other  documents,  instru- 
ments, matters,  and  things  mentioned  and  described  in  Schedule  A 
of  this  title,  or  for  or  in  respect  of  the  vellum,  parchment,  or  paper 
upon  which  such  instruments,  matters,  or  things,  or  any  of  them, 
are  written  or  printed,  by  any  person  who  makes,  signs,  issues, 
sells,  removes,  consigns,  or  ships  the  same,  or  for  whose  use  or 
benefit  the  same  are  made,  signed,  issued,  sold,  removed,  consigned, 
or  shipped,  the  several  taxes  specified  in  such  schedule.  The  taxes 
imposed  by  this  section  shall,  in  the  case  of  any  article  upon  which 
a  corresponding  stamp  tax  is  now  imposed  by  law,  be  in  lieu  of 
such  tax.     (40  Stat.  1133.) 

This  section  is  §  1100  of  the  Revenue  Act  of  1018  (Title  XI— Stamp  Taxes), 
cited  above.  . 

Revenue  Act  of  1917,  §  800,  was  identical  with  this  section,  except  that  it 
had  the  words  "corporation,  partnership  or  association"  after  the  words  *'by 
any  person,"  and  did  not  contain  the  second  sentence.  It  was  repealed  by 
Revenue  Act  of  1918,  {  1400,  post,  {  6371%a.    See  note  to  f  6318a,  ante. 

Notes  of  Deeisionii 

Decisions  relating  to  stamp  taxes  un-  of  New  Tork  v.  Keith  (D.  G.)  230  F. 

der    former    laws^^See^    also,    U.    S.  905. 

Comp.   St.  1916,  notes   on  pp.  7307-         Time  for  affixing  stampw— Under 

7333.  Act  Oct.  22,  1914.  \\  5,  6,  11,  relative 

-»-  Person  required  to  affix  stamp.  to  stamp  tax,  held,  that  stamp  need 

— Grantee  in  referee's  deed  held  per-  not  be  affixed  before  signing  or  partial 

son   causing  it  to   be  issued  and    for  execution  of  instrument  if  affixed  be- 

whose  benefit  it  is  issued  and  required  fore  paper  is  issued.    Home  Title  Ins. 

to  have  stamps  affixed  under  Act  Oct.  Go.  of  New  York  v.  Keith  (D.  O.)  2^ 

22,  1914,  §§  5,  6.    Home  TiUe  Ins.  Go.  F.  905. 

§  6318J.  (Act  Feb.  24,  1919,  c.  18,  §  1101.)     Same;  exemptions. 

There  shall  not  be  taxed  under  this  title  any  bond,  note,  or  other 
instrument,  issued  by  the  United  States,  or  by  any  foreign  Govern- 
ment, or  by  any  State,  Territory,  or'  the  District  of  Columbia,  or 
local  subdivision  thereof,  or  municipal  or  other  corporation  exercis- 
ing the  taxing  power ;  or  any  bond  of  indemnity  required  to  be  filed 
by  any  person  to  secure  payment  of  any  pension,  allowance,  allot- 
ment, relief,  or  insurance  by  the  United  States;  or  stocks  and  bonds 
issued  by  cooperative  building  and  loan  associations  which  are  or- 
ganized and  operated  exclusively  for  the  benefit  of  their  members 
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and  make  loans  only  to  their  shareholders,  or  by  mutual  ditch  or 
irrigating  companies.    (40  Stat.  1133.) 

This  section  is  1 1101  of  the  Revenue  Act  of  1918  (Title  XI— Stamp  Taxes), 
cited  aboye. 

Revenue  Act  of  1917,  S  801,  contained  provisions  similar  to  those  of  this 
section,  except  that  it  contained  the  clause  "when  issued  in  the  exercise  of  a 
strictly  governmental,  taxing  or  municipal  function"  after  the  words  "exer- 
cising the  taxing  power,"  and  did  not  contain  the  clause  relating  to  bond  of 
indenanity  to  secure  payment  of  pension,  allowance,  allotment,  relief  or  insur- 
ance by  the  United  States. 

It  was  repealed  by  Revenue  Act  of  1918,  S  1400,  post,  f  637194a.  See  note 
to  i  6318a,  ante.  ^ 

Notes  of  Deoialona 


Doclsions  relating  to  stamp  taxes  en- 
der  former  laws.— See,  also,  U.  S. 
Comp.  St.  1916,  notes  pp.  7307-7333. 

-»-  Exemptions^— A  mutual  fire  in- 
surance company,  organized  under  the 
law  of  Ohio,  without  capital  stock,  and 
insuring  only  property  of  its  members. 
is  within  the  exemption  of  Act  Oct.  22, 


1914,  and  not  subject  to  the  stamp  tax 
on  its  policies  imposed  thereby,  al- 
though under  the  state  statute  it  may 
and  does  charge  a  cash  premium  in  ad- 
vance, and  maintains  a  reserve,  on 
which'  it  incidentally  earns  interest. 
Niles  V.  Central  Manufacturers'  Mut. 
Ins.  Co.  (C.  C.  A.)  252  F.  664, 


§  6318k.   (Act  Feb.  24,  1919,  c.  18,  §  1102.)     Same;  oflfenscs. 
Whoever — 

(a)  Makes,  signs,  issues,  or  accepts,  or  causes  to  be  made,  signed, 
issued,  or  accepted,  any  instrument,  document,  or  paper  of  any  kind 
or  description  whatsoever  without  the  full  amount  of  tax  thereon 
being  duly  paid ; 

(b)  Consigns  or  ships,  or  causes  to  be  consigned  or  shipped,  by 
parcel  post  any  parcel,  package,  or  article  without  the  full  amount 
of  tax  being  duly  paid ; 

(c)  Manufactures  or  imports  and  sells,  or  offers  for  sale,  or 
causes  to  be  manufactured  or  imported  and  sold,  or  offered  for 
sale,  any  playing  cards,  package,  or  other  article  without  the  full 
amount  of  tax  being  duly  paid ;  ' 

(d)  Makes  use  of  any  adhesive  stamp  to  denote  any  tax  imposed 
by  this  title  without  canceling  or  obliterating  such  stamp  as  pre- 
scribed in  section  1104; 

Is  guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  pay 
a  fine  of  not  more  than  $100  for  each  offense.     (40  Stat.  1133.) 

This  section  is  §  1102  of  the  Revenue  Act  of  1918  (Title  XI— Stamp  Taxes), 
cited  above. 

Revenue  Act  of  1917,  §  802,  contained  provisions  identical  with  those  of  this 
section,  except  that  in  paragraph  (d)  it  referred  to  section  804  of  the  act  of 
1917.  It  was  repealed  by  Revenue  Act  of  1918,  §  1400,  post,  §  6371%a.  See 
note  to  §  6318a,  ante. 

§  6318/.  (Act  Feb.  24,  1919,  c.  18,  §  1103.)     Same;  other  offenses. 
Whoever — 

(a)  Fraudulently  cuts,  tears,  or  removes  from  any  vellum,  parch- 
ment, paper,  instrument,  writing,  package,  or  article,  upon  which 
any  tax  is  imposed  by  this  title,  any  adhesive  stamp  or  the  impres- 
sion of  any  stamp,  die,  plate,  or  other  article  provided,  made,  or 
used  in  pursuance  of  this  title; 

(b)  Fraudulently  uses,  joins,  fixes,  or  places  to,  with,  or  upon 
any  vellum,  parchment,  paper,  instrument,  writing,  package,  or  ar- 
ticle, upon  which  any  tax  is  imposed  by  this  title,  (1)  any  adhesive 
stamp  or  the  impression  of  any  stamp,  die,  plate,  or  other  article, 
which  has  been  cut,  torn,  or  removed  from  any  other  vellum,  parch- 
ment, paper,  instrument,  writing,  package,  or  article,  upon  which 
any  tax  is  imposed  by  this  title;  or  (2)  any  adhesive  stamp  or  the 
impression  of  any  stamp,  die,  plate,  or  other  article  of  insufficient 
value ;  or  (3)  any  forged  or  counterfeit  stamp,  or  the  impression  of 
any  forged  or  counterfeited  stamp,  die,  plate,  or  other  article ; 

(c)  Willfully  removes,  or  alters  the  cancellation,  or  defacing 
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marks  of,  or  otherwise  prepares,  any  adhesive  stamp,  with  intent 
to  use,  or  cause  the  same  to  be  used,  after  it  has  been  already  used, 
or  knowingly  or  willfully  buys,  sells,  offers  for  sale,  or  gives  away, 
any  such  washed  or  restored  stamp  to  any  person  for  use,  or  know- 
ingly uses  the  same ; 

(d)  Knowingly  and  without  lawful  excuse  (the  burden  of  proof 
of  such  excuse  being  on  the  accused)  has  in  possession  any  washed, 
restored,  or  altered  stamp,  which  has  been  removed  from  any  vel- 
lum, parchment,  paper,  instrument,  writing,  package,  or  article; 

Is  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  punished 
•  by  a  fine  of  not  more  than  $1,000,  or  by  imprisonment  for  not  more 
than  five  years,  or  both,  and  any  such  reused,  canceled,  or  counter- 
feit stamp  and  the  vellum,  parchment,  document,  paper,  package, 
or  article  upon  which  it  is  placed  or  impressed  shall  be  forfeited  to 
the  United  States.    (40  Stat.  1133.) 

This  section  is  S  1103  of  the  Revenue  Act  of  1918  (Title  XI— Stamp  Taxes), 
cited  above. 

Revenue  Act  of  1918,  f  803,  contained  provisions  identical  with  those  of  this 
section  except  that  in  the  last  paragraph,  af^er  the  words  "or  both/'  it  con- 
tained the  clause  '*in  the  discretion  of  the  court." 

It  was  repealed  by  Revenue  Act  of  1918,  |  1400,  post,  f  637194a.  See  note 
to  §  6318a,  ante. 

§  eSlSm.  (Act  Feb.  24,  1919,  c.  18,  §  1104.)  Same;  cancellation 
of  stamps. 
Whenever  an  adhesive  stamp  is  used  for  denoting  any  tax  im- 
posed by  this  title,  except  as  hereinafter  provided,  the  person  using 
or  affixing  the  same  shall  write  or  stamp  or  cause  to  be  written  or 
stamped  thereupon  the  initials  of  his  or  its  name  and  the  date  upon 
which  the  same  is  attached  or  used,  so  that  the  same  may  not  again 
be  used:  Provided,  That  the  Commissioner  may  prescribe  such 
other  method  for  the  cancellation  of  such  stamps  as  he  may  deem 
expedient.     (40  Stat.  1134.) 

This  section  is  §  1104  of  the  Revenue  Act  of  1918  (Title  XI— Stamp  Taxes), 
cited  above. 

Revenue  Act  of  1017,  f  804,  contained  provisions  identical  with  those  of 
this  section,  except  that  it  contained  the  words  "corporation,  partnership,  or 
association"  after  the  word  "person,"  and  the  words  "of  Internal  Revenue," 
after  the  word  "Commissioner."  It  was  repealed  by  Revenue  Act  of  1918,  { 

1400,  post,  §  6371%a. 

* 

§  6318n.  (Act  Feb.  24,  1919,  c.  18,  §  1105.)     (a)  Same;    stamps; 
preparation  and  distribution. 

(a)  The  Commissioner  shall  cause  to  be  prepared  and  distributed 
for  the  payment  of  the  taxes  prescribed  in  this  title  suitable  stamps 
denoting  the  tax  on  the  document,  articles,  or  thing  to  which  the 
same  may  be  affixed,  and  shall  prescribe  such  method  for  the  aflix- 
ing  of  said  stamps  in  substitution  for  or  in  addition  to  the  method 
provided  in  this  title,  as  he  may  deem  expedient. 

(b)  Same;  stamps;  printing. 

(b)  The  Commissioner,  with  the  approval  of  the  Secretary,  is  author- 
ized to  procure  any  of  the  stamps  provided  for  in  this  title  by  con- 
tract whenever  such  stamps  can  not  be  speedily  prepared  by  the 
Bureau  of  Engraving  and  Printing ;  but  this  authority  shall  expire 
on  January  1,  1920,  except  as  to  imprinted  stamps  furnished  under 
contract,  authorized  by  the  Commissioner. 

(c)  Same ;  collection  of  omitted  taxes. 

(c)  All  internal-revenue  laws  relating  to  the  assessment  and  collec- 
tion of  taxes  are  hereby  extended  to  and  made  a  part  of  this  title, 
so  far  as  applicable,  for  the  purpose  of  collecting  stamp  taxes  omit- 
ted through  mistake  or  fraud  from  any  instrument,  document,  pa- 
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per,  writing,  parcel,  package,  or  article  named  herein.     (40  Stat. 
1134.) 

This  section  is  f  1105  of  the  Revenue  Act  of  1918  (TiUe  XI— Stamp  Taxes), 
cited  aboTe. 

Revenae  Act  of  1017,  §  806,  contained  provisions  identical  with  those  of  this 
section,  except  that  it  contained  the  words  "of  Internal  Revenue"  after  the 
word  "Commissioner"  wherever  it  occurred,  and  the  words  "of  the  Treasury'* 
after  the  word  "Secretary*'  in  paragraph  (b),  and  fixed  January  1,  1918,  in- 
stead of  January  1,  1920,  as  the  date  of  the  expiration  of  authority  to  procure 
staaips  by  contract.  It  was  repealed  by  Revenue  Act  of  1918,  {  1400,  post,  { 
6371%a.    See  note  to  f  6318a,  ante. 

§  63180.  (Act  Feb.  24,  1919,  c,  18,  §  1106.)  Same;  stamps  for 
Postmaster  General;  distribution  and  sale. 
The  Commissioner  shall  furnish  to  the  Postmaster  General  with- 
out prepayment  a  suitable  quantity  of  adhesive  stamps  to  be  dis- 
tributed to  and  kept  on  sale  by  the  various  postmasters  in  the  Unit- 
ed States.  The  Postmaster  General  may  require  each  such  post- 
master to  give  additional  or  increased  bond  as  postmaster  for  the 
value  of  the  stamps  so  furnished,  and  each  such  postmaster  shall 
deposit  the  receipts  from  the  sale  of  such  stamps  to  the  credit  of 
and  render  accounts  to  the  Postmaster  General  at  such  times  and 
in  such  form  as  he  may  by  regulations  prescribe.  The  Postmaster 
General  shall  at  least  once  monthly  transfer  all  collections  from 
this  source  to  the  Treasury  as  internal-revenue  collections.  (40 
Stat.  1134.) 

This  section  is  f  1106^  of  the  Revenue  Act  of  1918  (Title  XI— Stamp  Taxes), 
dted  above. 

Revenue  Act  of  1917,  §  806,  contained  provisions  identical  with  those  of  this 
section,  except  that  the  words  "of  Internal  Revenue,"  were  inserted  after  the 
word  "Commissioner."  It  was  repealed  by  Revenue  Act  of  1918,  §  1400,  post,  f 
6371%a.    See  note  to  f  6318a,  ante. 

§  6318p.  (Act  Feb.  24,  1919,  c.  18,  §  1107.)  Same;  stamps  for  as- 
sistant treasurers  or  depositaries ;  bonds ;  schedule  of  taxes. 
The  collectors  of  the  several  districts  shall  furnish  without  pre- 
payment to  any  assistant  treasurer  or  designated  depositary  of  the 
United  States  located  in  their  respective  collection  districts  a  suit- 
able quantity  of  adhesive  stamps  for  sale.  In  such  cases  the  col- 
lector may  require  a  bond,  with  sufficient  sureties,  to  an  amount 
equal  to  the  value  of  the  adhesive  stamps  so  furnished,  conditioned 
for  the  faithful  return,,  whenever  so  required,  of  all  quantities  or 
amounts  undisposed  of,  and  for  the  payment  monthly  of  all  quanti- 
ties or  amounts  sold  or  not  remaining  on  hand.  The  Secretary  may 
from  time  to  time  make  such  regulations  as  he » may  find  necessary 
to  insure  the  safekeeping  or  prevent  the  illegal  use  of  all  such  adhe- 
sive stamps. 

Revenue  Act  of  1017,  §  807,  contained  provisions  identical  with  those  of  this 
paragraph,  except  that  the  words  "of  the  Treasury"  were  inserted  after  the 
word  "Secretary."  It  was  repealed  by  Revenue  Act  of  1918,  $  1400,  post,  f 
6371%a.    See  note  to  {  6818a. 

SCHEDULE  A— STAMP  TAXES 

(1)  Bonds,  debentures,  certificates  of  indebtedness,  or  corporate 
securities. 

Bonds  of  indebtedness :  On  all  bonds,  debentures,  or  certificates 
of  indebtedness  issued  by  any  person,  and  all  instruments,  how- 
ever termed,  issued  by  any  corporation  with  interest  coupons  or 
in  registered  form,  known  generally  as  corporate  securities,  on 
each  $100  of  face  value  or  fraction  thereof,  5  cents :  Provided,  That 
every  renewal  of  the  foregoing  shall  be  taxed  as  a  new  issue :  Pro- 
vided further,  That  when  a  bond  conditioned  for  the  repayment  or 
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payment  of  money  is  given  in  a  penal  sum  greater  than  the  debt 
secured,  the  tax  shall  be  based  upon  the  amount  secured. 

Revenue  Act  1917,  §  807(1),  contained  provisionB  similar  to  those  of  this 
subdivision.  The  portion  preceding  the  provisos  read  as  follows:  "Bonds  of 
indebtedness:  Bonds,  debentures,  or  certificates  of  indebtedness  issued  on  and 
after  the  first  day  of  December,  nineteen  hundred  and  seventeen,  by  any  person, 
corporation,  partnership,  or  association,  on  each  $100  of  face  value  or  fraction 
thereof,  5  cents."  The  provisos  were  identical.  It  was  repealed  by  Revenue 
Act  of  1918,  f  1400,  post,  §  6371%  a.     See  note  to  §  6318ft,  ante. 

(2)  Indemnity  and  surety  bonds,  and  guaranty  and  fidelity  insur- 
ance. 

Bonds,  indemnity  and  surety :  On  all  bonds  executed  for  indem- 
nifying, any  person  who  shall  have  become  bound  or  engaged  as 
surety,  and  on  all  bonds  executed  for  the  due  execution  or  perform- 
ance of  any  contract,  obligation,  or  requirement,  or  the  duties  of 
any  office  or  position,  and  to  account  for  money  received  by  virtue 
thereof,  and  on  all  policies  of  guaranty  and  fidelity  insurance,  in- 
cluding policies  guaranteeing  titles  to  real  estate  and  mortgage 
guarantee  policies,  and  on  all  other  bonds  of  any  description,  made, 
issued,  or  executed,  not  otherwise  provided  for  in  this  schedule, 
except  such  as  may  be  required  in  legal  proceedings,  50  cents :  Pro- 
vided, That  where  a  premium  is  charged  for  the  issuance,  execu- 
tion, renewal  or  continuance  of  such  bond  the  tax  shall  be  1  cent 
on  each  dollar  or  fractional  part  thereof  of  the  premium  charged: 
Provided  further.  That  policies  of  reinsurance  shall  be  exempt  from 
the  tax  imposed  by  this  subdivision. 

Revenue  Act  of  1917,  §  807(2),  contained  provisions  substantially  similar, 
except  that  the  words  "corporation,  partnership,  or  corporation"  were  insert- 
ed after  the  word  "person,"  and  there  was  no  provision  requiring  stamps  on 
policies  of  guaranty  and  fidelity  insurance.  It  was  repealed  by  Revenue  Act 
of  1918,  §  1400,  post,  §  6871%  a.    See  note  to  §  6318a,  ante. 

(3)  Issues  of  capital  stock. 

Capital  stock,  issued:  On  each  original  issue,  whether  on  or- 
ganization or  reorganization,  of  certificates  of  stock,  or  of  profits, 
or  of  interest  in  property  or  accumulations,  by  any  corporation,  on 
each  $100  of  face  value  or  fraction  thereof,  5  cents :  Provided,  That 
where  a  certificate  is  issued  without  face  value,  the  tax  shall  be  5 
cents  per  share,  unless  the  actual  value  is  in  excess  of  $100  per 
share,  in  which  case  the  tax  shall  be  5  cents  on  each  $100  of  actual 
value  or  fraction  thereof. 

The  stamps  representing  the  tax  imposed  by  this  subdivision 
shall  be  attached  to  the  stock  books  and  not  to  the  certificates  is- 
sued. 

Revenue  Act  of  1917,  §  807(3),  contained  provisions  substantially  similar  to 
those  of  this  subdivision,  except  that  the  words  "association,  company,  or"  pre- 
ceded the  word  "corporation."     It  was  repealed  by  Revenue  Act  of  1918,  § 

1400,  post,  f  6371%  a.    See  note  to  $  6318a,  ante. 

• 

(4)'  Sales  or  transfers  of  capital  stock. 

Capital  stock,  sales  or  transfers :  On  all  sales,  or  agreements  to 
sell,  or  memoranda  of  sales  or  deliveries  of,  or  transfers  of  legal  ti- 
tle to  shares  or  certificates  of  stock  or  of  profits  or  of  interest  in 
property  or  accumulations  in  any  corporation,  or  to  rights  to  sub- 
scribe for  or  to  receive  such  shares  or  certificates,  whether  made 
upon  or  shown  by  the  books  of  the  corporation,  or  by  any  assign- 
ment in  blank,  or  by  any  delivery,  or  by  any  paper  or  agreemjcnt 
or  memorandum  or  other  evidence  of  transfer  or  sale,  whether  en- 
titling the  holder  in  any  manner  to  the  benefit  of  such  stock,  in- 
terest, or  rights,  or  not,  on  each  $100  of  face  value  or  fraction 
thereof,  2  cents,  and  where  such  shares  are  without  par  or  face 
value,  the  tax  shall  be  2  cents  on  the  transfer  or  sale  or  agreement 
to  sell  on  each  share,  unless  the  actual  value  thereof  is  in  excess 
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of  $100  per  share,  in  which  case  the  tax  shall  he  2  cents  on  each 
$100  of  actual  value  or  fraction  thereof:  Provided,  That  it  is  not 
intended  by  this  title  to  impose  a  tax  upon  an  agreement  evidencing 
a  deposit  of  certificates  as  collateral  security  for  money  loaned 
thereon,  which  certificates  are  not  actually  sold,  nor  upon  the  de- 
livery or  transfer  for  such  purpose  of  certificates  so  deposited :  Pro- 
vided further,  That  the  tax  shall  not  be  imposed  upon  deliveries 
or  transfers  to  a  broker  for  sale,  nor  upon  deliveries  or  transfers 
by  a  broker  to  a  customer  for  whom  and  upon  whose  order  he  has 
purchased  same,  but  such  deliveries  or  transfers  shall  be  accom- 
panied by  a  certificate  setting  forth  the  facts:  Provided  further, 
That  in  case  of  sale  where  the  evidence  of  transfer  is  shown  only 
by  the  books  of  the  corporation  the  stamp  shall  be  placed  upon 
such  books ;  and  where  the  change  of  ownership  is  by  transfer  of 
.  the  certificate  the  stamp  shall  be  placed  upon  the  certificate ;  and 
in  cases  of  an  agreement  to  sell  or  where  the  transfer  is  by  delivery 
of  the  certificate  assigned  in  blank  there  shall  be  made  and  deliv- 
ered by  the  seller  to  the  buyer  a  bill  or  memorandum  of  such  sale, 
to  which  the  stamp  shall  be  affixed ;  and  every  bill  or  memorandum 
of  sale  or  agreement  to  sell  before. mentioned  shall  show  the  date 
thereof,  the  name  of  the  seller,  the  amount  of  the  sale,  and  the  mat- 
ter or  thing  to  which  it  refers.  Any  person  liable  to  pay  the  tax 
as  herein  provided,  or  anyone  who  acts  in  the  matter  as  agent  or 
broker  for  such  person,  who  makes  any  such  sale,  or  who  in  pur- 
suance of  any  such  sale  delivers  any  certificate  or  evidence  of  the 
sale  of  any  stock,  interest  or  right,  or  bill  or  memorandum  thereof, 
as  herein  required,  without  having  the  proper  stamps  affixed  there- 
to with  intent  to  evade  the  foregoing  provisions,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  pay  a 
fine  of  not  exceeding  $1,000,  or  be  imprisoned  not  more  than  six 
months,  or  both. 

Revenue  Act  of  1917,  §  807(4),  contaiDing  provisions  corresponding  to  those, 
of  this  subdivision,  read  as  follows:  "Capital  stock,  sales  or  transfers:  On  all 
sales,  or  agreements  to  sell,  or  memoranda  of  sales  or  deliveries  of,  or  trans- 
fers of  legal  title  to  shares  or  certificates  of  stock  in  any  association,  company, 
or  corporation,  whether  made  upon  or  shown  by  the  books  of  the  association, 
company,  or  corporation,  or  by  any  assignment  in  blank,  or  by  any  delivery, 
or  by  any  paper  or  agreement  or  memorandum  or  other  evidence  of  transfer 
or  sale,  whether  entitling  the  holder  in  any  manner  to  the  benefit  of  such  stock 
or  not,  on  each  $100  of  face  value  or  fraction  thereof,  2  cents,  and  where 
such  sliares  of  stock  are  without  par  value,  the  tax  shall  be  2  cents  on  the 
transfer  or  sale  or  agreement  to  sell  on  each  share,  unless  the  actual  value 
thereof  is  in  excess  of  $100  per  share,  in  which  case  the  tax  shall  be  2  cents 
on  each  $100  of  actual  value  or  fraction  thereof:  Provided,  That  it  is  not 
intended  by  this  title  toMmpose  a  tax  upon  an  agreement  evidencing  a  deposit 
of  stock  certificates  as  collateral  security  for  money  loaned  thereon,  which 
stAck  certificates  ore  not  actually  sold,  nor  upon  such  stock  certificates  so  de- 
posited: Provided  further.  That  the  tax  shall  not  be  imposed  upon  deliveries 
or  transfers  to  a  broker  for  sale,  nor  upon  deliveries  or  transfers  by  a  broker 
to  a  customer  for  whom  and  upon  whose  order  he  has  purchased  same,  but 
such  deliveries  or  transfers  shall  be  accompanied  by  a  certificate  setting  forth 
the  facts:  Provided  further.  That  in  case  of  sale  where  the  evidence  of  trans- 
fer is  shown  only  by  the  books  of  the  company  the  stamp  shall  be  placed  upon 
such  books;  and  where  the  change  of  ownership  is  by  transfer  of  the  certifi- 
cate the  stamp  shall  be  placed  upon  the  certificate ;  and  in  cases  of  an  agree- 
ment to  sell  or  where  tho  transfer  is  by  delivery  of  the  certificate  assigned  in 
blank  there  shall  be  made  and  delivered  by  the  seller  to  the  buyer  a  bill  or 
memorandum  of  such  sale,  to  which  the  stamp  shall  be  affixed ;  and  every 
bill  or  memorandum  of  sale  or  agreement  to  sell  before  mentioned  shall  show 
the  date  thereof,  the  name  of  the  seller,  the  amount  of  the  sale,  and  the  matter 
or  thing  to  which  it  refers.  Any  person  or  persons  liable  to  pay  the  tax  as 
heroin  provided,  or  anyone  who  acts  in  the  matter  as  agent  or  broker  for  such 
person  or  persons  who  shall  make  any  such  sale,  or  who  shall  in  pursuance  of 
any  such  sale  deliver  any  stock  or  evidence  of  the  sale  of  any  stock  or  bill  or 
memorandum  thereof,  as  herein  required,  without  having  the  proper  stamps 
affixed  thereto  with  intent  to  evade  the  foregoing  provisions  shall  be  deemed 
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guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  pay  a  fine  of  not 
exceeding  $1,000,  or  be  imprisoned  not  more  than  six  months,  or  both,  at  the 
discretion  of  the  court." 

It  was  repealed  by  Revenue  Act  of  1918,  |  1400,  post,  §  6371%a.    See  note 
to  §  6318a,  ante. 

(5)  Sales  on  exchange  for  future  delivery. 

Produce,  sales  of,  on  exchange:  Upon  each  sale,  agreement  of 
sale,  or  agreement  to  sell  (not  including  so-called  transferred  or 
scratch  sales),  any  products  or  merchandise  at,  or  under  the  rules 
or  usages  of,  any  exchange,  or  board  of  trade,  or  other  similar  place, 
for  future  delivery,  for  each  $100  in  value  of  the  merchandise  cov- 
ered by  said  sale  or  agreement  of  sale  or  agreement  to  sell,  2  cents, 
and  for  each  additional  $100  or  fractional  part  thereof  in  excess  of 
$100,  2  cents:  Provided,  That  on  every  sale  or  agreement  of  sale 
or  agreement  to  sell  as  aforesaid  there  shall  be  made  and  delivered 
by  the  seller  to  the  buyer  a  bill,  memorandum,  agreement,  or  other  • 
evidence  of  such  sale,  agreement  of  sale,  or  agreement  to  sell,  to 
which  there  shall  be  affixed  a  lawful  stamp  or  stamps  in  value  equal  . 
to  the  amount  of  the  tax  on  such  sale :  Provided  further.  That  sell- 
ers of  commodities  described  herein,  having  paid  the  tax  provided 
by  this  subdivision,  may  transfer  such  contracts  to  a  clearing-house 
corporation  or  association,  and  such  transfer  shall  not  be  deemed  to 
be  a  sale,  or  agreement  of  sale,  or  an  agreement  to  sell  within  the 
provisions  of  this  Act,  provided  that  such  transfer  shall  not  vest  any 
beneficial  interest  in  such  clearing-house  association  but  shall  be 
made  for  the  sole  purpose  of  enabling  such  clearing-house  associa- 
tion to  adjust  and  balance  the  accounts  of  the  members  of  such 
clearing-house  association  on  their  several  contracts.  Every  such 
bill,  memorandum,  or  other  evidence  of  sale  or  agreement  to  sell 
shall  show  the  date  thereof,  the  name  of  the  seller,  the  amount  of 
the  sale,  and  the  matter  or  thing  to  which  it  refers ;  and  any  per- 
son liable  to  pay  the  tax  tis  herein  provided,  or  anyone  who  acts  in 
the  matter  as  agent  or  broker  for  such  person,  who  makes  any  such 
sale  or  agreement  of  sale,  or  agreement  to  sell,  or  who^  in  pursu- 
ance of  any  such  sale,  agreement  of  sale,  or  agreement  to  sell,  de- 
livers any  such  products  or  merchandise  without  a  bill,  memoran- 
dum, or  other  evidence  thereof  as  herein  required,  or  who  delivers 
such  bill,  memorandum,  or  other  evidence  of  sale,  or  agreement  to 
sell,  without  having  the  proper  stamps  affixed  thereto,  with  intent 
to  evade  the  foregoing  provisions,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  pay  a  fine  of  not  ex- 
ceeding $1,000  or  be  imprisoned  not  more  than  six  months,  or  both. 

No  bill,  memorandum,  agreement,  or  other,  evidence  of  such  sale, 
or  agreement  of  sale,  or  agreement  to  sell,  in  case  of  cash  sales  of 
products  or  merchandise  for  immediate  or  prompt  delivery  which 
in  good  faith  are  actually  intended  to  be  delivered  shall  be  subject 
to  this  tax. 

Revenue  Act  of  1917,  §  807(5),  contained  provisions  corresponding  to  those 
of  this  section.  The  portion  thereof  preceding  the  proviso  read  as  foUows: 
^'Produce,  sales  of,  on  exchange:  Upon  each  sale,  agreement  of  sale,  or  agree- 
ment to  sell,  including  so-called  transferred  or  scratch  sales,  any  products  or 
merchandise  at  any  exchange,  or  hoard  of  trade,  or  other  similar  place,  for 
future  delivery,  for  each  $100  in  value  of  the  merchandise  covered  by  said  sale 
or  agreement  of  sale  or  agreement  to  sell,  2  cents,  and  for  each  additional  $100 
or  fractional  part  thereof  in  excess  of  $100,  2  cents." 

The  provisos  and  the  later  sentences  were  substantially  similar  to  tiiose  of 
this  subdivision,  except  that  in  the  portion  imposing  the  penalty  the  words  'in 
the  discretion  of  the  court"  were  inserted  after  the  word  "both." 

That  section  was. repealed  by  Revenue  Act  of  1918^  §  1400,  post,  (  6371%a. 
See  note  to  {  6318a,  ante. 
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(6)  Time  drafts  or  checks,  and  promissory  notes;  exceptions. 
Drafts  or  checks  (payable  otherwise  than  at  sight  or  on  demand) 

upon  their  acceptance  or  delivery  within  the  United  States  which- 
ever is  prior,  promissory  notes,  except  bank  notes  issued  for  cir- 
culation, and  for  each  renewal  of  the  same,  for  a  sum  not  exceeding 
$100,  2  cents;  and  for  each  additional  $100,  or  fractional  part 
thereof,  2  cents. 

This  subdivision  ^hall  not  apply  to  a  promissory  note  secured  by 
the  pledge  of  bonds  or  obligations  of  the  United  States  issued 
after  April  24,  1917,  or  secured  by  the  pledge  of  a  promissory 
note  which  itself  is  secured  by  the  pledge  of  such  bonds  or  obli- 
gations :  Provided,  That  in  either  case  the  par  value  of  such  bonds 
or  obligations  shall  be  not  less  than  the  amount  of  such  note. 

For  proyision  corresponding  to  the  provision  in  the  second  paragraph  of 
this  subdivision  in  Act  April  5,  1918,  c.  45,  §  801,  see  {  6318bb,  ante. 

Revenue  Act  of  1917,  §  807(6),  contained  provisions  similar  to  those  of  the 
first  paragraph  of  tills  subdivision  except  that  it  did  not  contain  the  clause 
"upon  their  acceptance  or  delivery  within  the  United  States  whichever  is 
prior."  It  contained  no  provisions  corresponding  to  the  second  paragraph  of  this 
subdivision.  It  was  repealed  by  Revenue  Act  of  1918,  §  1400,  post,  §  6371%a. 
See  note  to  §  6318a,  ante. 

(7)  Conveyances  of  land. 

Conveyances :  Deed,  instrument,  or  writing,  whereby  any  lands, 
tenements,  or  other  realty  sold  shall  be  granted,  assigned,  trans- 
ferred, or  otherwise  conveyed  to,  or  vested  in,  the  purchaser  or 
purchasers,  or  any  other  person  or  persons,  by  his,  her,  or  their 
direction,  when  the  consideration  or  value  of  the  interest  or  prop- 
erty conveyed,  exclusive  of  the  value  of  any  lien  or  encumbrance 
remaining  thereon  at  the  time  of  sale,  exceeds  $100  and  does  not 
exceed  $500,  SO  cents;  and  for  each  additional  $500  or  fractional 
part  thereof,  50  cents.  This  subdivision  shall  not  apply  to  any 
instrument  or  writing  given  to  secure  a  debt. 

Revenue  Act  of  1917,  {  807(7),  contained  provisions  identical  with  those  of 
this  subdivision.  It  was  repealed  by  Revenue  Act  of  1918,  §  1400,  post,  I 
6371%a.     See  note  to  §  6318a,  ante. 

Notes  of  Decisions 


Decisions  relating  to  stamp  taxes  un- 
der former  lawsd— See,  also,  U.  S. 
Comp.  St.  1916,  notes,  pp.  7307-7333. 

Valldlty^Act  Oct.  22,  1914,  |  6, 

held  not  invalid,  as  applied  to  referee's 
deed  in  foreclosure  action,  as  imposing 
a  tax  on  the  state's  exercise  of  its 
governmental  functions.  Home  Title 
Ins.  Co.  of  New  York  v.  Keith  (D.  O.) 
230  F.  905. 


—^  Master's  deedd— Deed  executed 
by  master  in  chancery  or  other  court 
officer  empowered  by  federal  court  to 
make  sale  and  execute  conveyances 
held  to  require  revenue  stamps  under 
Revenue  Act  Oct.  22, 1914,  §  22,  Sched- 
ule A.  Crawford  v.  New  South  Farm 
&  Home  Co.  (D.  C.)  231  F.  999. 


(8)  Entries  at  customhouses. 

Entry  of  any  goods,  wares,  or  merchandise  at  any  customhouse, 
either  for  consumption  or  warehousing,  not  exceeding  $100  in  value, 
25  cents ;  exceeding  $100  and  not  exceeding  $500  in  value,  50  cents ; 
exceeding  $500  in  value,  $1. 

Revenue  Act  of  1917,  §  807(8),  contained  provisions  identical  with  those  of 
this  subdivision.     It  was  repealed  by  Revenue  Act  of  1918,  §  1400,  post,  { 
•    6371%«i.     See  note  to  §  6318a,  aAte. 

(9)  Entries  for  withdrawal  from  customs  bonded  warehouses. 

Entry  for  the  withdrawal  of  any  goods  or  merchandise  from  cus- 
toms bonded  warehouse,  50  cents. 

Revenue  Act  of  1917,  §  807(9),  contained  provisions  identical  with  those  of 
this  subdivision.  It  was  repealed  by  Revenue  Act  of  1918,  |  1400,  post,  | 
6371%a.    See  note  to  {  6318a,  ante. 
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(10)  Passage  tickets  to  port  not  in  United  States,  Canada,  or  Mex* 
ico. 

Passage  ticket,  one  way  or  round  trip,  for  each  passenger,  sold 
or  issued  in  the  United  States  for  passage  by  any  vessel  to  a  port 
or  place  not  in  the  United  States,  Canada,  or  Mexico,  if  costing  not' 
exceeding  $30,  $1 ;  costing  more  than  $30  and  not  exceeding  $60,  $3 ; 
costing  more  than  $60,  $5.  This  subdivision  shall  not  apply  to  pas- 
sage tickets  costing  $10  or  less. 

Rovoniie  Act  of  1917,  §  807(10),  contnined  provisions  identical  with  those 
of  this  subdivision.  It  was  repealed  by  Revenue  Act  of  1918,  |  1400,  post,  § 
6371%  a.     See  note  to  §  6318a,  ante. 

(11)  Voting  proxies. 

Proxy  for  voting  at  any  election  for  officers,  or  meeting  for  the 
transaction  of  business,  of  any  corporation,  except  religious,  edu- 
cational, charitable,  fraternal,  or  literary  societies,  or  public  ceme- 
teries, 10  cents. 

Revenue  Act  of  1917,  §  807(11),  contained  provisions  identical  with  those  of 
this  subdivision,  except  that  the  words  "incorporated  company  or  association" 
were  used  in  place  of  the  word  "corporation."  It  was  repealed  by  Revenue 
Act  of  1918,  §  1400,  post,  §  6371%a.    See  note  to  §  6318a,  ante. 

(12)  Powers  of  attorney. 

Power  of  attorney  granting  authority  to  do  or  perform  some 
act  for  or  in  behalf  of  the  grantor,  which  authority  is  not  otherwise 
vested  in  the  grantee,  25  cents.  This  subdivision  shall  not  apply 
to  any  papers  necessary  to  be  used  for  the  collection  of  claims  from 
the  United  States  or  from  any  State  for  pensions,  back  pay,  boun- 
ty, or  for  property  lost  in  the  military  or  naval  service,  or  to  pow- 
ers of  attorney  required  in  bankruptcy  cases. 

Revenue  Act  of  1917,  §  807(12),  contained  provisions  similar  to  those  of  this 
subdivision,  except  that,  instead  of  the  second  sentence  as  set  forth  here,  there 
was  a  proviso  that  no  stamps  should  be  required  upon  any  papers  of  the  kinds 
described  therein,  the  same  words  as  set  forth  here.  It  was  repealed  by  Reve- 
nue Act  of  1918,  §  1400,  post,  |  6371%  a.    See  note  to  §  6318a. 

IVotes  of  Deolslons 

Deolslons  relating  to  stamp  taxes  un-  §  5,  and  Schedule  A,  warrant  or  power 
der  former  lawSd— See,  also,  tJ.  S.  of  attorney  in  bankruptcy  proceedings 
Comp.  St.  1916,  note  pp.  7307-7333.  held  required  to  bear  internal  revenue 

stamp,  even  though  executed  and  pre- 

^^  Bankruptcy  prooeedlngSd^^Under  sented  when  not  necessary.  In  re  Cap- 
Emergency  Revenue  Act  Oct.  22,  1914,      itol  Trading  Co.  (D.  C.)  229  F.  806. 

(13)  Playing  cards. 

Playing  cards:  Upon  every  pack  of  playing  cards  containing 
not  more  than  fifty-four  cards,  manufactured  or  imported,  and  sold, 
or  removed  for  consumption  or  sale,  a  tax  of  8  cents  per  pack. 

Revenue  Act  of  1917,  $  807(13),  containing  provisions  corresponding  to  those 
of  this  section,  read  as  follows:  "Playing  cards:  Upon  every  pack  of  playing 
cards  containing  not  more  than  fifty-four  cards,  manufactured  or  imported,  and 
sold,  or  removed  for  consumption  or  sale,  after  the  passage  of  this  Act,  a  tax 
of  5  cents  per  pack  in  addition  to  the  tax  imposed  under  existing  law." 

It  was  repealed  by  Revenue  Act  of  1918,  §  1400,  post,  §  6371% a.  See  note 
to  §  6318a,  ante. 

(14)  Parcel-post  packages. 

Parcel-post  packages :  Upon  every  parcel  or  package  transported 
from  one  point  in  the  United  States  to  another  by  parcel  post  on 
which  the  postage  amounts  to  25  cents  or  more,  a  tax  of  1  cent  for 
each  25  cents  or  fractional  part  thereof  charged  for  such  trans- 
portation, to  be  paid  by  the  consignor. 

No  such  parcel  or  package  shall  be  transported  until  a  stamp  or 
stamps  representing  the  tax  due  shall  have  been  affixed  thereto. 

Revenue  Act  of  1917,  f  807(14),  contained  provisions  identical  with  those  of 
this  subdivision.  It  was  repealed  by  Revenue  Act  of  191S,  {  1400,  post,  § 
6371-'^  a.     See  note  to  S  6318a,  ante. 
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(15)  Insurance  policies. 

On  each  policy  of  insurance,  or  certificate,  binder,  covering  note, 
memorandum,  cablegram,  letter,  or  other  instrument  by  whatever 
name  called  whereby  insurance  is  made  or  renewed  upon  property 
within  the  United  States  (including  rents  and  profits)  against  per- 
il by  sea  or  on  inland  waters  or  in  transit  on  land  (including  trans- 
shipments and  storage  at  termini  or  way  points)  or  by  fire,  light- 
ning, tornado,  wind-storm,  bombardment,  invasion,  insurrection  or 
riot,  issued  to  or  for  or  in  the  name  of  a  domestic  corporation  or 
partnership  or  an  individual  resident  of  the  United  States  by  any 
foreign  corporation  or  partnership  or  any  individual  not  a  resident 
of  the  United  States,  when  such  policy  or  other  instrument  is  not 
signed  or  countersigned  by  an  officer  or  agent  of  the  insurer  in  a 
State,  Territory,  or  district  of  the  United  States  within  which  such 
insurer  is  authorized  to  do  business,  a  tax  of  3  cents  on  each  dol- 
lar, or  fractional  part  thereof  of  the  premium  charged:  Provided, 
That  policies  of  reinsurance  shall  be  exempt  from  the  tax  imposed 
by  this  subdivision. 

Any  person  to  or  for  whom  or  in  whose  name  any  such  policy  or 
other  instrument  is  issued,  or  any  solicitor  or  broker  acting  for  or 
on  behalf  of  such  person  in  the  procurement  of  any  such  policy  or 
other  instrument,  shall  affix  the  proper  stamps  to  such  policy  or 
other  instrument,  and  for  failure  to  affix  such  stamps  with  intent 
to  evade  the  tax  shall,  in  addition  to  other  penalties  provided  there- 
for, pay  a  fine  of  double  the  amount  of  the  tax.    (40  Stat.  1135.) 

This  section  is  S  1107  of  the  Revenue  Act  of  1918  (Title  XI--Stamp  Taxes), 
cited  aboye. 

Revenue  Act  of  1917,  {  807,  contained  no  provision  corresponding  to  that 
of  this  subdiviidon. 


Decisions  Relatino  to  Stamp  Taxes  undeb  Fobmeb  Laws 


4.  Persons  who  may  or  must  affix 
and  cancel  stamps.— See  notes  to  § 
6318i,  post. 

39.  Use  as  evidence  of  record  of  un- 
stamped instruments— Certificates  of 
clerk  and  judge  of  court  of  another 
state  as  to  judgment  of  that  court  need 
not  contain  any  revenue  stamps  to  be 
admissible  in  evidence  in  a  state  court. 
Gustavus  V.  Dahhner  (Sup.)  163  N.  Y. 
S.  132,  98  Misc.  Rep.  462. 

87.  Constltutlonality^-See  notes  to  | 
6318p(7),  post. 

III.  Deeds  on  Judicial  sales— Mas- 
ter's deeds— See  note  to  §  6318p(7), 
post. 


120.  Power  of  attorney  In  bankrupt- 
cy proceedlngs^-See  note  to  §  6318p 
(12),  post. 

122.  Compounded       medicines.— War 

Revenue  Act  June  13,  1898,  §  20,  and 
Schedule  B,  taxed  only  noncompetitive 
medicinal  articles  intended  for  self- 
medication  and  accompanied  by  puffin;; 
inducements  and  unreliable  statements. 
Medicine  derived  from  juice  of  papaw, 
without  adding  anything  effective,  but 
simply  taking  something  away,  held  not 
compounded,  so  as  to  be  subject  to  tax 
imposed  by  War  Revenue  Act  June  13, 
1898,  §  20.  Rutan  v.  Johnson  &  John- 
son, 231  F.  869,  145  O.  C.  A.  363. 
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CHAPTER  NINE  A— INCOMES 

The  provisions  of  this  chapter,  which  included  the  Income  Tax  provisions 
of  the  Revenue  Act  of  1916,  were,  together  with  provisions  on  the  same  subject 
in  the  Revenue  Act  of  1917,  repealed  by  §  1400  of  the  Revenue  Act  of  1918. 
See  post,  §  6371%a. 

§  6319.  (Act  Oct  3,  1913,  c.  16,  §  II,  A,  subd;  1.)     [Repealed.] 

This  section  and  the  sixteen  sections  following  contained  the  income  tax 
provisions  of  the  Underwood  Tariff  Act  of  1913  (Act  Oct.  3,  1913,  c.  16,  |  II, 
38  Stat.  166).  They  were  superseded  and  repealed  by  the  Revenue  Act  of 
1916,  and  were  therefore  omitted  from  U.  S.  Comp.  St.  1916.  But,  owing  to 
the  fact  that,  for  the  calendar  year  1913,  the  net  income  of  corporations  for 
the  purpose  of  determining  the  War-Profits  and  Excess-Profits  Tax  is  to  be 
ascertained  and  returned  in  accordance  with  the  provisions  of  said  Act  Oct.  3, 
1913,  c.  16,  §  II,  by  Act  Feb.  24,  1919,  c.  18,  §  320,  post.  §  6336T/i«g.  said 
section  is  now  inserted  in  full  here.     The  text  of  this  section  was  as  follows: 

"A.  Subdivision  1.  There  shall  be  levied,  assessed,  collected  and  paid  an- 
nually upon  the  entire  net  income  arising  or  accruing  from  all  sources  in  the 
preceding  calendar  year  to  every  citizen  of  the.  United  States,  whether  residing 
at  home  or  abroad,  and  to  every  person  residing  in  the  United  States,  though 
not  a  citizen  thereof,  a  tax  of  1  per  centum  per  annum  upon  such  income,  ex- 
cept as  hereinafter  provided;  and  a  like  tax  shall  be  assessed,  levied,  collected, 
and  paid  annually  upon  the  entire  net  income  from  all  property  owned  and  of 
every  business,  trade,  or  profession  carried  on  in  the  United  States  by  persons 
residing  elsewhere." 

Notes  of  Dooisioiui 


Decisions  relating  to  act  in  generals* 

See  U.  S.  Comp.  St.  1916,  notes  to  §§ 
6336a-6336x. 

"I noo met"— Alimony  paid  to  a  di- 
vorced wife  is  not  taxable  income. 
Gould  V.  Gould,  38  S.  Gt  53,  62  L.  Ed. 
211. 

A  sum  in  excess  of  the  par  value  of 
corporate  stock  received  by  a  share- 
holder, on  sale  of  the  corporate  assets 
and  distribution  of  the  proceeds  as  a 
final  dividend  in  liquidation  of  the  cor- 
poration after  the  law  became  effective, 
is  not  taxable  as  "income,  gains  or 
profits,"  where  it  represented  an  in- 
crease in  the  value  of  the  stock  result- 
ing from  a  gradual  advance  of  the  cor- 
porate   property    during    a    series    of 


years  which  reached  its  height  before 
the  act  became  effective.  Lynch  v. 
Turrish,  38  S.  Ct  537,  247  U.  S.  221, 
62  L.  Ed.  1087,  affirming  judgment  236 
Fed.  653,  149  0.  G.  A.  649. 

Income  Tax  Act  Oct.  3,  1913,  i  2, 
par.  A,  subd.  1,  and  paragraph  B,  taxes 
commissions  of  general  life  insurance 
agent  derived  from  renewal  premiums 
on  policies  obtained  by  him  and  accept- 
ed in  some  earlier  year.  Woods  v. 
Lewellyn  (G.  G.  A.)  252  P.  106. 

See,  also,  notes  to  §  0321,  post 

Cited    without    definite    application, 

Von  Baumbach  v.  Sargent  Land  Go.,  37 
S.  Gt  201,  242  U.  S.  503,  62  L.  Ed. 
460.  ' 


§  6320.  (Act  Oct.  3,  1913,  c.  16,  §  II,  A,  subd.  2.)     [Repealed.] 

See  note  to  section  6319,  ante. 

The  text  of  this  section  was  as  follows: 

"Subdivision  2.  In  addition  to  the  income  tax  provided  under  this  section 
(herein  referred  to  as  the  normal  Income  tax)  there  shall  be  levied,  assessed, 
and  collected  upon  the  net  income  of  every  individual  an  additional  income  tax 
(herein  referred  to  as  the  additional  tax)  of  1  per  centum  per  annum  upon  the 
amount  by  which  ,the  total  net  income  exceeds  $20,000  and  does  not  exceed 
$50,000,  and  2  per  centum  per  annum  upon  the  amount  by  which  the  total 
net  income  exceeds  $50,000  and  does  not  exceed  $75,000,  3  per  centum  per 
annum  upon  the  amount  by  which  the  total  net  income  exceeds  $75,000  and 
does  not  exceed  $100,000,  4  per  centum  per  annum  upon  the  amount  by  which 
the  total  net  income  exceeds  $100,000  and  does  not  exceed  $250,000,  5  per 
centum  per  annum  upon  the  amount  by  which  the  total  net  income  exceeds 
$250,000  and  docs  not  exceed  $500,000,  and  6  per  centum  per  annum  upon  the 
amount  by  which  the  total  net  income  exceeds  $500,000.  All  the  provisions  of 
tliis  section  relating  to  individuals  who  are  to  be  chargeable  w^ith  the  normal 
income  tax,  so  far  as  they  are  applicable  and  are  not  inconsistent  with  this 
subdivision  of  paragraph  A,  shall  apply  to  the  levy,  assessment,  and  collection 
of  the  additional  tax  imposed  under  this  section.  Every  person  subject  to  this 
additional  tax  shall,  for  the  purpose  of  its  assessment  and  collection,  make  a 
personal  return  of  his  total  net  income  from  all  sources,  corporate  or  other- 
wise, for  the  preceding  calendar  year,  under  rules  and  regulations  to  be  pre- 
scribed by  the  Gommissioner  of  Internal  Revenue  and  approved  by  the  Secre- 
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tary  of  the  Treasury.  For  the  purpose  of  this  additional  tax  the  -taxable 
income  of  any  individual  shall  embrace  the  share  to  which  he  would  be  entitled 
of  the  gains  and  profits,  if  divided  or  distributed,  whether  divided  or  distribut- 
ed or  not,  of  all  corporations,  joint-stock  companies,  or  associations  however 
created  or  organized,  formed  or  fraudulently  availed  of  for  the  purpose  of  pre- 
venting the  imposition  of  such  tax  through  the  medium  of  permitting  such 
gains  and  profits  to  accumulate  instead  of  being  divided  or  distributed ;  and 
the  fact  that  any  such  corporation,  joint-stock  company,  or  association,  is  a 
mere  holding  company,  or  that  the  gains  and  profits  are  permitted  to  accumu- 
late beyond  the  reasonable  needs  of  the  business  shall  be  prima  facie  evidence 
of  a  fraudulent  purpose  to  escape  such  tax ;  but  the  fact  that  the  gains  and 
profits  are  in  any  case  permitted  to  accumulate  and  become  surplus  shall  not 
be  construed  as  evidence  of  a  purpose  to  escape  the  said  tax  in  such  case  un- 
less the  Secretary  of  the  Treasury  shall  certify  that  in  his  opinion  such  ac- 
cumulation is  unreasonable  for  the  purposes  of  the  business.  When  requested 
by  the  Commissioner  of  Internal  Revenue,  or  \  any  district  collector  of 
internal  revenue,  such  corporation,  joint-stock  company,  or  association  shall 
forward  to  him  a  correct  statement  of  such  profits  and  the  names  of  the  in- 
dividuals who  would  be  entitled  to  the  same  if  distributed." 


Assetsment  of  aurtaXd— Under  the  In- 
come Tax  Law  of  1913,  the  assessment 
of  additional  taxes  on  an  income  over 
$20,000  must  be  made,  without  any  de- 


Notes  of  Deolsloiui 

duction  of  the  exemption  of  $3,000  or 
$4,000,  which  is  allowed  before  income 
is  taxable.  Cohen  v.  Lowe  (D.  0.)  234 
r.  474. 


§  6321.  (Act  Oct,  3,  1913,  c.  16,  §  II,  B.)     [Repealed.] 

See  note  to  section  6319,  ante. 

The  text  of  this  section  was  as  follows: 

"B.  Subject  only  to  such  exemptions  and  deductions  as  are  hereinafter 
allowed,  the  net  income  of  a  taxable  person  shall  include  gains,  profits,  and 
income  derived  from  salaries,  wages,  or  compensation  for  personal  service  of 
whatever  kind  and  in  whatever  form  paid,  or  from  professions,  vocations,  busi- 
nesses, trade,  commerce,  or  sales,  or  dealings  in  property,  whether  real  or 
personal,  growing  out  of  the  ownership  or  use  of  or  interest  in  real  or  personal 
property,  also  from  interest,  rent,  dividends,  securities,  or  the  transaction  of 
any  lawful  business  carried  on  for  gain  or  profit,  or  gains  or  profits  and  in- 
come derived  from  any  source  whatever,  including  the  income  from  but  not  the 
value  of  property  acquired  by  gift,  bequest,  devise,  or  descent:  Provided,  That 
the  proceeds  of  life  insurance  policies  paid  upon  the  death  of  the  person  in- 
sured or  payments  made  by  or  credited  to  the  insured,  on  life  insurance, 
endowment,  or  annuity  contracts,  upon  the  return  thereof  to  the  insured  at 
the  maturity  of  the  term  mentioned  in  the  contract,  or  upon  surrender  of  con- 
tract, shall  not  be  included  as  income." 

Notes  of  D«eisioiui 


"Income."— Alimony  paid  to  a  divorc- 
ed wife  is  not  income  of  the  wife,  tax- 
able under  Act  Oct.  3,  1913,  §  2a, 
subd.  1,  and  section  2b.  Gould  v.  Gould, 
38  S.  Ct.  53,  245  U.  S.  151,  62  L.  Ed. 
211,  affirming  judgment  152  N.  Y.  S. 
1114,  168  App.  Div.  900. 

The  enhancement  in  v^lue  of  corpo- 
rate property  resulting  from  the  grad- 
ual increase  of  its  value  during  a  se- 
ries of  years  prior  to  the  effective  date 
of  Income  Tax  Law  Oct.  3,  1913,  is  an 
increase  of  capital,  and,  though  di- 
vided or  distributed  among  the  stock- 
holders on  sale  of  the  corporate  assets 
subsequent  to  that  date,  is  not  taxable 
as  ^'income,  gains  or  profits."  Lynch  v. 
Turrish,  38  S.  Ct  537,  247  U.  S.  221, 
62  L.  Ed.  1087,  affirming  judgment  236 
F.  653,  149  C.  C.  A.  649. 

The  instruction  of  the  Treasury  De- 
partment requiring  return  to  be  made 
of  fees  or  emoluments  for  services 
charged  for,  but  not  collected,  if  good 
and  collectible,  cannot  change  the  re- 
quirement of  the  statute  that  the  in- 
come tax  shall  be  based  on  the  income 


arising  or  accruing  during  the  calendar 
year.  Edwards  v.  Keith  (C.  0.  A.)  231 
F.  110. 

The  word  "income"  must  be  presum- 
ed to  have  been  used  in  Income  Tax 
Act  Oct  3,  1913,  in  the  sense  in  which 
the  Supreme  Court  had  theretofore  de- 
fined it,  if  a  judicial  definition  had  been 
clearly  given.  Towne  v.  Eisner  (D.  C.) 
242  F.  702,  judgment  reversed  38  S. 
Ct.  158,  245  tJ.  S.  418,  62  L.  Ed.  372, 
L.  R.  A.  1918D,  254. 

It  is  matter  of  common  knowledge 
that  under  federal  income  tax  act  an  in- 
come tax  was  levied  on  gains  derived 
from  purchases  and  sales  of  intangible 
personalty,  such  as  corporate  stock, 
by  one  not  engaged  In  such  dealings  as 
business^  and  that  right  so  to  do  was 
asserted  by  revenue  officers  of  United 
States.  Trefry  v.  Putnam,  116  N.  E. 
904,  227  Mass.  522,  L.  R.  A.  1917F, 
806. 

^— f  Corporate  dlvldendSd— A  stock 
dividend  is  "capital"  for  the  purposes 
of  the  Income  Tax  Act  of  1913  ahd  is 
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not  taxable  as  "income,*'  as  the  inter- 
ests of  the  stockholders  are  not  there- 
by increased;  the  only  change  being  in 
the  evidence  representing  that  inter- 
est. Towne  v.  Eisner,  38  S.  Ct.  158, 
245  U.  S.  418,  62  L.  Ed.  372,  L.  R.  A. 
1918D,  254,  reversing  judgment  (D.  C.) 
242  F.  702. 

A  sum  in  excess  of  the  par  value  of 
corporate  stock  received  by  a  share- 
holder, subject  to  Income  Tax  Law  Oct. 
3,  1913,  pars.  A,  B,  on  sale  of  the  cor- 
porate assets  and  distribution  of  the 
proceeds  as  a  final  dividend  in  liquida- 
tion of  the  corporation,  after  the  law 
had  become  effective,  is  not  taxable  as 
**income,  gains  or  profits,"  where  it 
represented  an  increase  in  value  of  the 
stock  resulting  from  a  gradual  ad- 
vance of  the  corporate  property  during 
a  series  of  years,  which  reached  its 
height  before  the  act  became  effective. 
Lynch  v.  Turrish,  38  S.  Ct.  537,  247 
U.  S.  221,  62  L.  Ed.  1087,  affirming 
judgment  236  F.  653,  149  C.  C.  A.  649. 

All  dividends  declared  and  paid  in 
the  ordinary  course  of  business  by  a 
corporation  to  its  stockholders,  after 
the  taking  effect  of  the  act,  whether 
from  current  earnings,  or  from  the  ac- 
cumulated surplus  made  up  of  past 
earnings,  or  increase  in  value  of  corpo- 
rate assets,  notwithstanding  it  accrued 
to  the  corporation  prior  to  the  effective 
date  of  the  act,  are  income,  and  taxable 
as  such.  Lynch  v.  Hornby,  38  S.  Ct. 
543,  247  U.  S.  339,  62  L.  Ed.  1149,  re- 
versing judgment  236*  F.  661,  149  C.  C. 
A.  657. 

An  extra  dividend,  declared  by  rail- 
road company  after  Income  Tax  Act 


Oct  8,  1913,  became'  effective,  though 
paid  in  property  acquired  and  surplus 
accumulated  prior  to  the  effective  date 
of  the  act,  is  as  to  ordinary  share- 
holders a  gain,  profit,  or  income,  tax- 
able within  the  act.  Peabody  v.  Eis- 
ner, 38  S.  Ct  546,  247  U.  S.  347,  62  L. 
Ed.  1152. 

—  Income  of  Insurance  agent.— Un- 
der Act  Oct  3,  1913,  c  18,  §  U,  div,  B, 
a  life  insurance  agent,  whose  contract 
entitled  him  to  commissions  of  a  spec- 
ified percentage  of  the  first  premium 
of  each  policy  and  of  a  different  per- 
centage on  subsequent  renewal  pre- 
miums when  the  same  should  be  paid, 
is  liable  to  pay  the  income  tax  on  com- 
missions on  renewals  of  policies  issued 
before  the  act  was  adopted,  which  were 
not  paid  until  thereafter.  Edwards  v. 
Keith  (C.  C.  A.)  231  F.  110. 

Income  Tax  Act  Oct.  3,  1913,  f  2, 
par.  A,  subd.  1,  and  paragraph  B,  taxes 
commissions  of  general  life  insurance 
agent  derived  from  renewal  premiums 
on  policies  obtained  by  him  and  accept- 
ed in  some  earlier  year.  Woods  v. 
Lewellyn  (C.  C.  A.)  252  F.  106. 

Partnership  income.— Under  Income 
Tax  Law  1913,  |  2,  subds.  B,  D,  6.  a 
member  of  a  partnership  need  not  in- 
clude as  part  of  his  net  income  subject 
to  tax  that  part  derived  from  or 
through  a  partnership,  which  has  been 
received  by  the  firm  as  dividends  on 
stocks  owned  by  it  in  corporations  tax- 
able on  their  net  income,  for  it  is  ap- 
parent that  Congress  disregarded  a 
partnership;  it  having  no  legal  entity 
as  a  corporation.  U.  S.  ▼.  Coulby  (D. 
C.)  251  F.  982. 


§  6322.  (Act  Oct.  3,  1913,  c.  16,  §  II,  B.)     [Repealed.] 

See  note  to  section  6319,  ante. 

The  text  of  this  section  was  as  follows: 

"B.  In  computing  net  income  for  the  purpose  of  the  normal  tax  there  shall 
be  allowed  as  deductions:  First,  the  necessary  expenses  actually  paid  in 
carrying  on  any  business,  not  including  personal,  living,  or  family  expenses; 
second,  all  interest  paid  within  the  year  by  a  taxable  person  on  indebtedness; 
third,  all  national.  State,  county,  school,  and  municipal  taxes  paid  within  the 
year,  not  including  those  assessed  against  local  benefits;  fourth,  losses  actually 
sustained  during  the  year,  incurred  in  trade  or  arising  from  fires,  storms,  or 
shipwreck,  and  not  compensated  for  by  insurance  or  otherwise;  fifth,  debts 
due  to  the  taxpayer  actually  ascertained  to  be  worthless  and  diarged  off  with- 
in the  year;  sixth,  a  reasonable  allowance  for  the  exhaustion,  wear  and  tear 
of  property  arising  out  of  its  use  or  employment  in  the  business,  not  to  exceed, 
in  the  case  of  mines,  5  per  centum  of  the  grross  value  at  the  mine  of  the  output 
for  the  year  for  whicn  the  computation  is  made,  but  no  deduction  shall  be 
made  for  any  amount  of  expense  of  restoring  property  or  making  good  the 
exhaustion  thereof  for  which  an  allowance  is  or  has  been  made:  Provided, 
That  no  deduction  shall  be  allowed  for  any  amount  paid  out  for  new  bnild- 
ings,  permanent  improvements,  or  betterments,  made  to  increase  the  value  of 
any  property  or  estate;  seventh,  the  amount  received  as  dividends  upon  the 
stock  or  from  the  net  earnings  of  any  corporation,  joint  stock  company,  as- 
sociation, or  insurance  company  which  is  taxable  upon  its  net  income  as 
hereinafter  provided;  eighth,  the  amount  of  income,  the  tax  upon  which  has 
been  paid  or  withheld  for  payment  at  the  source  of  the  income,  under  the 
provisions  of  this  section,  provided  that  whenever  the  tax  upon  the  income  of 
a  person  is  required  to  be  withheld  and  paid  at  the  source  as  lioreinafter  re- 
quired, if  such  annual  income  does  not  exceed  the  sum  of  |3,000,  or  is  not 
fixed  or  certain,  or  is  indefinite,  or  irregular  as  to  amount  or  time  of  accrual, 
the  same  shall  not  be  deducted  in  the  personal  return  of  such  person. 

"The  net  income  from  property  owned  and  business  carried  on  in  the  United 
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States  by  persons  residing  elsewhere  shall  be  computed  upon  the  basis  pre- 
scribed in  this  paragraph  and  that  part  of  paragraph  G  of  this  section  relating 
to  the  computation  of  the  net  income  of  corporations,  joint-stock  and  insur- 
ance companies,  organized,  created,  or  existing  under  the  laws  of  foreign 
countries,  in  so  far  as  applicable. 

"In  computing  net  income  under  this  section  there  shall  be  excluded  the 
interest  upon  the  obligations  of  a  State  or  any  political  subdivision  thereof, 
and  upon  the  obligations  of  the  United  States  or  its  possessions;  also  the 
compensation  of  the  present  President  of  the  United  States  during  the  term 
for  which  he  has  been  elected,  and  of  the  judges  of  the  supreme  and  inferior 
courts  of  the  United  States  now  in  office,  and  the  compensation  of  all  officers 
and  employees  of  a  State  or  any  political  subdivision  thereof  except  when 
such  compensation  is  paid  by  the  United  States  Government." 

IVotes  of  Deoisioiis 


Deduction8d^*The  net  income  of  a  di- 
vorced husband,  subject  to  taxation  un- 
der Act  Oct.  3,  1913,  is  not  decreased 
by  the  payment  of  alimony  under  the 
order  of  the  court.  Gould  v.  Gould,  38 
S.  Ct.  53,  245  U.  S.  151,  62  L.  Ed.  211, 
affirming  judgment  152  N.  Y.  S.  1114, 
168  App.  Div.  900. 

In  computing,  for  the  assessment  of 


income  taxes,  depreciation  of  property 
held  for  rental  purposes,  the  deprecia- 
tion is  to  be  based  solely  on  the  wear 
and  tear  of  buildings,  which  are  as- 
sumed to  be  kept  in  good  repair,  and 
nothing  can  be  allowed  for  changes  In 
neighborhood,  etc.  Cohen  ▼.  Lowe  (D. 
C.)  234  F.  474. 


§  6323.  (Act  Oct  3,  1913,  c.  16,  §  II,  C.)     [Repealed.] 

See  note  to  section  6319. 

The  text  of  this  section  was  as  follows: 

"C.  There  shall  be  deducted  from  the  amount  of  the  net  income  of  each  of 
said  persons,  ascertained  as  provided  herein,  the  sum  of  $3,000,  plus  $1,000 
additional  if  the  person  making  the  return  be  a  married  man  with  a  wife  liv- 
ing with  him,  or  plus  the  sum  of  $1,000  additional  if  the  person  making  the 
return  be  a  married  woman  with  a  husband  living  with  her;  but  in  no  event 
shall  this  additional  exemption  of  $1,000  be  deducted  by  both  a  husband  and 
a  wife:  Provided,  That  only  one  deduction  of  $4,000  shall  be  made  from  the 
aggregate  income  of  both  husband  and  wife  when  living  together." 

§  6324.  (Act  Oct.  3,  1913,  c.  16,  §  II,  D.)     [Repealed.] 

See  note  to  section  6319,  ante. 

The  text  of  this  section  was  as  follows: 

"D.  The  said  tax  shall  be  computed  upon  the  remainder  of  said  net  income 
of  each  person  subject  thereto,  accruing  during  each  preceding  calendar  year 
ending  December  thirty-first:  Provided,  however,  That  for  the  year  ending 
December  thirty-first,  nineteen  hundred  and  thirteen,  said  tax  shall  be  com- 
puted on  the  net  income  accruing  from  March  first  to  December  thirty-first, 
nineteen  hundred  and  thirteen,  both  dates  inclusive,  after  deducting  five-sixths 
only  of  the  specific  exemptions  and  deductions  herein  provided  for.  On  or 
before  the  first  day  of  March,  nineteen  hundred  and  fourteen,  and  the  first  day 
of  March  in  each  year  thereafter,  a  true  and  accurate  return,  under  oath  or 
affirmation,  shall  be  made  by  each  person  of  lawful  age,  except  as  hereinafter 
provided,  subject  to  the  tax  imposed  by  this  section,  and  having  a  net  income  of 
$3,000  or  over  for  the  taxable  year,  to  the  collector  of  internal  revenue  for  the 
district  in  which  such  person  resides  or  has  his  principal  place  of  business,  or, 
in  the  case  of  a  person  residing  in  a  foreign  country,  in  the  place  where  his 
principal  business  is  carried  on  within  the  United  States,  in  such  form  as  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  shall  prescribe,  setting  forth  specifically  the  gross  amount  of  income 
from  all  separate  sources  and  from  the  total  thereof,  deducting  the  aggregate 
items  or  expenses  and  allowance  herein  authorized;  guardians,  trustees,  execu- 
tors, administrators,  agents,  receivers,  conservators,  and  all  persons,  corpora- 
tions, or  associations  actjng  in  any  fiduciary  capacity,  shall  make  and  render 
a  return  of  the  net  income  of  the  person  for  whom  they  act,  subject  to  this  tax, 
coming  into  their  custody  or  control  and  management,  and  be  subject  to  all 
the  provisions  of  this  section  which  apply  to  individuals:  Provided,  That  a 
return  made  by  one  of  two  or  more  joint  guardians,  trustees,  executors,  ad- 
ministrators, agents,  receivers,  and  conservators,  or  other  persons  acting  in  a 
fiduciary  capacity,  tiled  in  the  district  where  such  person  resides,  or  in  the 
district  where  the  will  or  other  instrument  under  which  he  acts  is  recorded, 
under  such  regulations  as  the  Secretary  of  the  Treasury  may  prescribe,  shall 
be  a  sufficient  compliance  with  the  requirements  of  this  paragraph;  and  also 
all  persons,  fixms,  companies,  copartnerships,  cori>orations,  joint-stock  compa- 
nies or  associations,  and  insurance  companies,  except  as  hereinafter  provided, 
in  whatever  capacity  acting,  having  the  control,  receipt,  disposal,  or  payment 
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of  fixed  or  determinaDle  annual  or  periodical  gains,  profits,  and  income  of  an- 
other person  subject  to  tax,  shall  in  behalf  of  such  person  deduct  and  withhold 
f^om  the  payment  an  amount  equivalent  to  the  normal  income  tax  upon  the 
same  and  make  and  render  a  return,  as  aforesaid,  but  separate  and  distinct, 
of  the  portion  of  the  income  of  each  person  from  which  the  normal  tax  has 
been  thus  withheld,  and  containing  also  the  name  and  address  of  such  person 
or  stating  that  the  name  and  address  or  the  address,  as  the  case  may  be,  are 
unknown:  Provided,  That  the  provision  requiring  the  normal  tax  of  individ- 
uals to  be  withheld  at  the  source  of  the  income  shall  not  be  construed  to  re- 
quire any  of  such  tax  to  be  withheld  prior  to  the  first  day  of  November,  nineteen 
hundred  and  thirteen:  Provided  further.  That  in  either  case  above  mentioned 
no  return  of  income  not  exceeding  $3,000  shall  be  required:  Provided  further, 
That  any  persons  carrying  on  business  in  partnership  shall  be  liable  for  in- 
come tax  only  in  their  individual  capacity,  and  the  share  of  the  profits  of  a 
partnership  to  which  any  taxable  partner  would  be  entitled  if  the  same  were 
divided,  whether  divided  or  otherwise,  shall  be  returned  for  taxation  and  the 
tax  paid,  under  the  provisions  of  this  section,  and  any  such  firm,  when  re- 
quested by  the  Commissioner  of  Internal  Revenue,  or  any  district  collector, 
shall  forward  to  him  a  correct  statement  of  such  profits  and  the  names  of  the 
individuals  who  would  be  entitled  to  the  same,  if  distributed:  Provided  fur- 
ther, That  persons  liable  for  the  normal  income  tax  only,  on  their  own  account 
or  in  behalf  of  another,  shall  not  be  required  to  make  return  of  the  income 
derived  from  dividends  on  the  capital  stock  or  from  the  net  earnings  of  cor- 
porations, joint-stock  companies  or  associations,  and  insurance  companies  tax- 
able upon  their  net  income  as  hereinafter  provided.  Any  person  for  whom 
return  has  been  made  and  the  tax  paid,  or  to  be  paid  as  aforesaid,  shall  not  be 
required  to  make  a  return  unless  sudi  person  has  other  net  income,  but  only  one 
deduction  of  $3,000  shall  be  made  in  the  case  of  any  such  person.  The  collectox 
or  deputy  collector  shall  require  every  list  to  be  verified  by  the  oath  or  afikma- 
tion  of  the  party  rendering  it.  If  the  collector  or  deputy  collector  have  reason 
to  believe  that  the  amount  of  any  Income  returned  is  understated,  he  shaU 
give  due  notice  to  the  person  making  the  return  to  show  cause  why  the  amount 
of  the  return  should  not  be  increased,  and  upon  proof  of  the  amount  understat- 
ed may  increase  the  same  accordingly.  If  dissatisfied  with  the  decision  of  the 
collector,  such  person  may  submit  the  case,  with  all  the  papers,  to  the  Com- 
missioner of  Internal  Revenue  for  his  decision,  and  may  furnish  sworn  testi- 
mony of  witnesses  to  prove  any  relevant  facts." 

Notes  of  Doolsloiui 


Constltutionalltyd— The  retroactivity 
of  Income  Tax  Act  Oct  3,  1913,  from 
the  date  of  its  passage  to  a  date  not 
prior  to  the  adoption  of  Const.  Amend. 
16,  authorizing  income,  tax  without  ap- 
portionment, was  permissible.  Lynch 
V.  Hornby,  38  S.  Ct,  543,  247  U.  S. 
339,  62  L.  Ed.  1149,  reversing  judg- 
ment 236  F.  661,  149  C.  C.  A.  657. 

The  federal  Income  Tax  Act,  though 
passed  October  3,  1913,  could  tax  in- 


come from  March  1st  of  that  year. 
Woods  v.  Lewellyn  (C.  C.  A.)  252  F. 
106. 

Inoome  period.— Where  fiscal  year 
of  firm  of  which  plaintiff  was  a  member 
began  before  Income  Tax  Law  went  in- 
to effect,  but  there  was  no  showing 
that  profits  were  earned  prior  to  that 
time,  income  taxes  may  be  assessed  on 
the  entire  profits  earned.  Cohen  v. 
Lowe  (D.  C.)  234  F.  474. 


§  6325.  (Act  Oct.  3,  1913,  c.  16,  §  II,  K)     [Repealed.] 

See  note  to  section  6319,  ante. 

The  text  of  this  section  was  as  follows: 

"E.  All  assessments  shall  be  made  by  the  Commissioner  of  Internal  Revenue 
and  all  persons  shall  be  notified  of  the  amount  for  which  they  are  respectively 
liable  on  or  before  the  first  day  of  June  of  each  successive  year,  and  said 
assessments  shall  be  paid  on  or  before  the  thirtieth  day  of  June,  except  in 
cases  of  refusal  or  neglect  to  make  such  return  and  in  cases  of  false  or  fraudu- 
lent returns,  in  which  cases  the  Commissioner  of  Internal  .Revenue  shall,  upon 
the  discovery  thereof,  at  any^me  within  three  years  after  said  return  is  due, 
make  a  return  upon  information  obtained  as  provided  for  in  this  section  or  by 
existing  law,  and  the  assessment  made  by  the  Commissioner  of  Internal  Reve- 
nue thereon  shall  be  paid  by  such  person  or  persons  immediately  upon  notifi- 
cation of  the  amount  of  such  assessment;  and  to  any  sum  or  sums  due  and 
unpaid  after  the  thirtieth  day  of  June  in  any  year,  and  for  ten  days  after 
notice  and  demand  thereof  by  the  collector,  there  shall  be  added  the  sum  of 
5  per  centum  on  the  amount  of  tax  unpaid,  and  interest  at  the  rate  of  1  per 
centum  per  month  upon  said  tax  from  the  time  the  same  became  due,,  except 
from  the  estates  of  insane,  deceased,  or  insolvent  persons.  > 

''All  persons,  firms,  copartnerships,  companies,  corporations,  joint-stock  com- 
panies or  associations,  and  insurance  companies,  in  whatever  capacity  acting, 
including  lessees  or  mortgagors  of  real  or  personal  property,  trustees  acting 
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in  any  trnat  capacity,  executors,  administrators,  agents,  receivers,  conserva- 
tors, employers,  and  all  officers  and  employees  of  the  United  States  having  th^ 
control,  receipt,  custody,  disposal,  or  payment  of  interest,  rent,  salaries,  wages, 
premiums,  annuities,  compensation,  remuneration,  emoluments,  or  other  fixed 
or  determinable  annual  gains,  profits,  and  income  of  another  person,  exceeding 
$3,000  for  any  taxable  year,  other  than  dividends  on  capital  stock,  or  from 
the  net  earnings  of  corporations  and  joint-stock  companies  or  associations 
'subject  to  like  tax,  who  arc  required  to  make  and  render  a  return  in  behalf 
of  another,  as  provided  herein,  to  the  collector  of  his,  her,  or  its  district,  are 
hereby  authorized  and  required  to  deduct  and  withhold  from  such  annual  gain^ 
profits,  and  income  such  sum  as  will  be  sufficient  to  pay  the  normal  tax  im- 
posed thereon  by  this  section,  and  shall  pay  to  the  officer  of  the  United  States 
Government  authorized  to  receive  the  same;  and  they  are  each  hereby  made 
personally  liable  for  such  tax.  In  all  cases  where  the  income  tax  of  a  person  is 
withheld  and  deducted  and  paid  or  to  be  paid  at  the  source,  as  aforesaid,  such 
person  shall  not  receive  the  benefit  of  the  deduction  and  exemption  allowed  in 
paragraph  O  of  this  section  except  by  an  application  for  refund  of  the  tax  unless 
he  shall,  not  less  than  thirty  days  prior  to  the  day  on  which  the  return  of  his 
income  is  due,  file  with  the  person  who  is  required  to  withhold  and  pay  tax  for 
him,  a  signed  notice  in  writing  claiming  the  benefit  of  such  exemption  and  there- 
upon no  tax  shall  be  withheld  upon  the  amount  of  such  exemption:  Provided, 
That  if  any  person  for  the  purpose  of  obtaining  any  allowance  or  reduction  by 
virtue  of  a  claim  for  such  exemption,  either  for  himself  or  for  any  other  person, 
knowingly  makes  any  false  statement  or  false  or  fraudulent  representation, 
he  shall  be  liable  to  a  penalty  of  $300;  nor  shall  any  person  under  the  fore- 
going conditions  be  allowed  the  benefit  of  any  deduction  provided  for  in  sub- 
section B  of  this  section  unless  he  shall,  not  less  than  thirty  days  prior  to  the 
day  on  which  the  return  of  his  income  is  Que,  either  file  with  the  person  who 
is  required  to  withhold  and  pay  tax  for  him  a  true  and  correct  return  of  his 
annual  gains,  profits,  and  income  from  all  other  sources,  and  also  the  deduc- 
tions asked  for,  and  the  showing  thus  made  shall  then  become  a  part  of  the 
return  to  be  made  in  his  behalf  by  the  person  required  to  withhold  and  pay  the 
tax,  or  likewise  make  application  for  deductions  to  the  collector  of  the  district 
in  which  return  is  made  or  to  be  made  for  him:  Provided  further.  That  if 
such  person  is  a  minor  or  an  insane  person,  or  is  absent  from  the  United  States, 
or  is  unable  owing  to  serious  illness  to  make  the  return  and  application  above 
provided  for,  the  return  and  application  may  be  made  for  him  or  her  by  the 
person  required  to  withhold  and  pay  the  tax,  he  making  oath  under  the 
penalties  of  this  Act  that  he  has  sufficient  knowledge  of  the  affair^  and  prop- 
erty of  his  beneficiary  to  enable  him  to  make  a  full  and  complete  return  for 
him  or  her,  and  that  the  return  and  application  made  by  him  are  full  and  com- 
plete: Provided  further,  That  the  amount  of  the  normal  tax  hereinbefore  im- 
posed shall  be  deducted  and  withheld  from  fixed  and  determinable  annual 
gains,  profits,  and  income  derived  from  interest  upon  bonds  and  mortgages,  or 
deeds  of  trust  or  other  similar  obligations  of  corporations,  joint-stock  com- 
panies or  associations,  and  insurance  companies,  whether  payable  annually  or 
at  shorter  or  longer  periods,  although  such  interest  does  not  amount  to  $3,000, 
subject  to  the  provisions  of  this  section  requiring  the  tax  to  be  withheld  at 
the  source  and  deducted  from  annual  income  and  paid  to  the  Government ;  and 
likewise  the  amount  of  such  tax  shall  be  deducted  and  withheld  from  coupons, 
checks,  or  bills  of  exchange  for  or  in  payment  of  interest  upon  bonds  of  for- 
eign countries  and  upon  foreign  mortgages  or  like  obligations  (not  payable  in 
the  United  States),  and  also  from  coupons,  checks,  or  bills  of  exchange  for  or 
in  payment  of  any  dividends  upon  the  stock  or  interest  upon  the  obligations 
of  foreign  corporations,  associations,  and  insurance  companies  engaged  in  busi- 
ness in  foreign  countries;  and  the  tax  in  each  case  shall  be  withheld  and 
deducted  for  and  in  behalf  of  any  person  subject  to  the  tax  hereinbefore  im- 
posed, although  such  interest,  dividends,  or  other  compensation  does  not  exceed 
$3,000,  by  any  banker  or  person  who  shall  sell  or  otherwise  realize  coupons, 
checks,  or  bills  of  exchange  drawn  or  made  in  payment  of  any  such  interest 
or  dividends  (not  payable  in  the  United  States),  and  any  person  who  shall  ob- 
tain payment  (not  in  the  United  States),  in  behalf  of  another  of  such  dividends 
and  interest  by  means  of  coupons,  checks,''or  bills  of  exchange,  and  also  any 
dealer  in  such  coupons  who  shall  purchase  the  same  for  any  such  dividends  or 
interest  (not  payable  in  the  United  States),  otherwise  than  from  a  banker  or 
another  dealer  in  such  coupons ;  but  in  each  case  the  benefit  of  the  exemption 
and  the  deduction  allowable  under  this  section  may  be  had  by  complying  with 
the  foregoing  provisions  of  this  paragraph. 

''AH  persons,  firms,  or  corporations  undertaking  as  a  matter  of  business 
or  for  profit  the  collection  of  foreign  payments  of  such  interest  or  dividends 
by  means  of  coupons,  checks,  or  bills  of  exchange  shall  obtain  a  license  from 
the  Commissioner  of  Internal  Revenue,  and  shall  be  subject  to  such  regula- 
tions enabling  the  (ik)vernment  to  ascertain  and  verify  the  due  withholding  and 
payment  of  the  income  tax  required  to  be  withheld  and  paid  as  the  Gommis- 
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sioner  of  Internal  Bevenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, shall  prescribe;  and  any  person  who  shall  knowingly  undertake  to  collect 
such  payments  as  aforesaid  without  having  obtained  a  license  therefor,  or  with- 
out complying  with  such  regulations,  shall  be  deemed  guilty  of  a  misdemeanor 
and  for  each  offense  be  fined  in  a  sum  not  exceeding  $5,000,  or  imprisoned  for 
a  term  not  exceeding  one  year,  or  both,  in  the  discretion  of  the  court. 

"Nothing  in  this  section  shall  be  construed  to  release  a  taxable  person  from 
liability  for  income  tax,  nor  shall  any  contract  entered  into  after  this  Act 
takes  effect  be  valid  in  regard  to  any  Federal  income  tax  imposed  upon  a  pcr- 
I       son  liable  to  such  payment. 

"The  tax  herein  Imposed  upon  annual  gains,  profits,  and  income  not  falling 
under  the  foregoing  and  not  returned  and  paid  by  virtue  of  the  foregoing  shall 
be  assessed  by  personal  return  under  rules  and  regulations  to  be  prescribed 
by  the  Commissioner  of  Internal  Revenue  and  approved  by  the  Secretary  of 
the  Treasury. 

"The  provisions  of  this  section  relating  to  the  deduction  and  payment  of 
the  tax  at  the  source  of  income  shall  only  apply  to  the  normal  tax  hereinbefore 
imposed  upon  individuals." 

Notes  of  Decisioiis 

Time  for  assessment.— Under  Income  turn  was  "false,"  which  evidently  does 

Tax   Act   Oct.   3,   1913,   §   2,   par.    E,  not  mean  "fraudulent,"  but  merely  un- 

assessment   of  tax  for  1913,  in  May,  true  or  incorrect.    Woods  ▼.  Lewellyn 

1915,  was  in  time  if  the  taxpayer's  re-  (C.  C.  A.)  252  F.  106. 

§  6326.  (Act  Oct.  3,  1913,  c.  16,  §  II,  F.)     [Repealed.] 

See  note  to  section  6319,  ante. 

The  text  of  this  section  was  as  follows: 

"F.  If  any  person,  corporation,  joint-stock  company,  association,  or  insur- 
ance company  liable  to  make  the  return  or  pay  the  tax  aforesaid  shall  refuse 
or  neglect  to  make  a  return  at  the  time  or  times  hereinbefore  specified  in  each 
year,  such  person  shall  be  liable  to  a  penalty  of  not  less  than  $20  nor  more 
than  $1,000.  Any  person  or  any  officer  of  any  corporation  required  by  law  to 
make,  render,  sign,  or  verify  any  return  who  makes  any  false  or  fraudulent 
return  or  statement  with  intent  to  defeat  or  evade  the  assessment  required  by 
this  section  to  be  made  shall  be  guilty  of  a  misdemeanor,  and  shall  be  fined  not 
exceeding  $2,000,  or  be  imprisoned  not  exceeding  one  year,  or  both,  at  the  dis- 
cretion of  the  court,  with  the  costs  of  prosecution." 

§  6327.  (Act  Oct.  3,  1913,  c.  16,  §  II,  G.)   (a)     [Repealed.] 

See  note  to  section  6319,  ante. 

The  text  of  this  section  was  as  follows: 

"G.  (a)  The  normal  tax  hereinbefore  imposed  upon  individuals  likewise  shall 
be  levied, '  assessed,  and  paid  annually  upon  the  entire  net  income  arising  or 
accruing  from  all  sources  during  the  preceding  calendar  year  to  every  corpora- 
tion, joint-stock  company  or  association,  and  every  insurance  company,  organ- 
ized  in  the  United  States,  no  matter  how  created  or  organized,  not  including 
partnerships;  but  if  organized,  authorized,  or  existing  under  the  laws  of  any 
foreign  country,  then  upon  the  amount  of  net  income  accruing  from  business 
transacted  and  capital  invested  within  the  United  States  during  such  year: 
Provided,  however,  That  nothing  in  this  section  shall  apply  to  labor,  agricul- 
tural, or  horticultural  organizations,  or  to  mutual  savings  banks  not  having  a 
capital  stock  represented  by  shares,  or  to  fraternal  beneficiary  societies,  orders, 
or  associations  operating  under  the  lodge  system  or  for  the  exclusive  benefit 
of  the  members  of  a  fraternity  itself  operating  under  the  lodge  system,  and 
providing  for  the  payment  of  life,  sick,  accident,  and  other  benefits  to  the  mem- 
bers of  such  societies,  orders,  or  associations  and  dependents  of  such  members, 
nor  to  domestic  building  and  loan  associations,  nor  to  cemetery  companies, 
organized  and  operated  exclusively  for  the  mutual  benefit  of  their  members, 
nor  to  any  corporation  or  association  organized  and  operated  exclusively  for 
religious,  charitable,  scientific,  or  educational  purposes,  no  part  of  the  net  in- 
come of  which  inures  to  the  benefit  of  any  private  stockholder  or  individual, 
nor  to  business  leagues,  nor  to  chambers  of  commerce  or  boards  of  trade,  not 
organized  for  pront  or  no  part  of  the  net  income  of  which  inures  to  the  benefit 
of  the  private  stockholder  or  individual;  nor  to  any  civic  league  or  organiza- 
tion not  organized  for  profit,  but  operated  exclusively  for  the  promotion  of 
social  welfare:  Provided  further,  That  there  shall  not  be  taxed  under  this 
section  any  income  derived  from  any  public  utility  or  from  the  exercise 
of  any  essential  governmental  function  accruing  to  any  State,  Territory,  or  the 
District  of  Columbia,  or  any  political  subdivision  of  a  State,  Territory,  or  the 
District  of  Columbia,  nor  any  income  accruing  to  the  government  of  the 
Philippine  Islands  or  Porto  Rico,  or  of  any  political  subdivision  of  the  Philip- 
pine Islands  or  Porto  Rico:  Provided.  That  whenever  any  State.  Territory, 
or  the  District  of  Columbia,  or  any  political  subdivision  of  a  State  or  Terri- 
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tory,  has,  prior  to  the  passage  of  this  Act,  entered  in  good  faith  into  a  contract 
with  any  person  or  corporation,  the  object  and  purpose  of  which  is  to  acquire, 
construct,  operate  or  maintain  a  public  utility,  no  tax  shall  be  levied  under 
the  provisions  of  this  Act  upon  the  income  derived  from  the  operation  of  such 
public  utility,  so  far  as  the  payment  thereof  will  impose  a  loss  or  burden 
upon  such  State,  Territory,  or  the  District  of  Columbia,  or  a  political  sub- 
division of  a  State  or  Territory ;  but  this  provision  is  not  intended  to  confer 
upon  such  person  or  corporation  any  financial  gain  or  exemption  or  to  relieve 
such  person  or  corporation  from  the  payment  of  a  tax  as  provided  for  in 
this  section  upon  the  part  or  portiou  of  the  said  income  to  which  such  person 
or  corporation  shall  be  entitled  under  such  contract." 

IVotes  of  DeclsioBLS 


Construction  and  application  In  aen- 
eraJ.— Income  Tax  Act  Oct  3,  1913,  § 
2,  par.  Q  (c),  must  be  construed,  as 
exrluding  from  taxation  any  income 
that  accrued  prior  to  March  1,  1913, 
particularly  as  before  the  ratification 
ot  the  ^Sixteenth  Amendment,  in  Feb< 
ruary,  1913,  Congress  had  no  authority 
to  tax  income  without  apportioning  the 
tax  among  the  states  according  to 
population.  Southern  Pac.  Co.  v. 
Lowe,  38  S.  Ct.  540,  247  U.  S.  330, 
62  K  Ed.  1142,  reversing  judgment  (D. 
O.)  238  F.  847. 

Inoame  of  oorporatloHd— The  term 
''income,"  as  used  in  Income  Tax  Act 
Oct.  3,  1913,  has  the  same  meaning  as 
when  used  in  the  Corporation  Excise 
Tax  Act  of  1909;  so  accumulations 
that  accrued  to  a  corporation  before 
the  act  went  into  effect  should  be  con- 
sidered as  capital,  and  not  taxable  as 
income.  Southern  Pac.  ■  Co.  v.  Lowe, 
38  S.  Ct  540,  247  tJ.  S.  330.  62  L.  Ed. 
1142,  reversing  judgment  (D.  C.)  238 
F.  847. 

The  enhanced  value  of  property  of  a 
corporation  arising  from  its  gradual 
increase  in  value  through  a  series  of 
years  prior  to  the  enactment  of  an  in- 
come tax  law,  although  afterwards  dis- 
tributed^  is  not  "income,  gains,  or 
profits"  taxable  under  such  a  law. 
Lynch  v.  Turrish,  236  F.  653,  149  C.  C. 
A.  649. 

Where  street  railway  corporation 
leased  all  its  property  under  agreement 
that  lessee  should  make  payments  to 
its  stockholders,  held,  that  amount 
paid  was  income  of  street  railway  cor- 
poration within  Income  Tax  St.  1913, 
and  subject  to  taxation  as  such.  West 
End  St.  Ry.  Co.  v.  Malley,  246  F.  625, 
158  C.  C.  A.  581,  certiorari  denied  38 
S.  Ct  423,  246  U.  S.  671,  62  L.  Ed. 
931. 

Under  Income  Tax  Act  Oct  3,  1913, 
§  2,  G(a),  dividends  paid  by  lessee  di- 
rect to  stockholders  of  ra^'lroad  corpo- 
ration, which  leased  all  its  property, 
must  be  deemed  corporate  income,  and 
taxable  as  such.  Rensselaer  &  S.  R. 
Co.  V.  Irwin,  249  F.  726,  161  C.  C.  A. 
630,  affirming  decree  (D.  C.)  239  F. 
739,  and  certiorari  denied  38  S.  Ct  424, 
246  U.  S.  671,  62  L.  Ed.  931. 

A  railroad  company,  although  it  had 
leased  all  of  its  property  and  was  not 
engaged  in  business,  held  subject  to 
income  tax  on  the  rental  paid  by  the 
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lessee,  under  Act  Oct.  3,  1913,  §  II 
G(a).  Northern  R.  Co.  of  New  Jersey 
V.  Lowe  (C.  C.  A.)  250  F.  856. 
.  Under  Revenue  Act  Oct  3,  1913,  § 
2,  6(b),  mutual  life  insurance  company 
held  entitled  to  exclude  from  gross  in- 
come moneys  repaid  to  policy  holders, 
if  previously  received  for  premiums, 
whether  received  during  the  year  or 
not,  and  though  there  had  been  some 
accretions  by  way  of  interest  and 
profit.  Penn  Mut  Life  Ins.  Co.  v. 
Lederer  (D.  0.)  247  F.  559. 

Dividends  of  subsidiary  corporation. 

— ^A  transaction  effected  by  entries  on 
the  respective  companies'  books,  where- 
by plaintiff  corporation,  owning  the 
stock,  except  directors'  shares,  of  sub- 
sidiary corporations,  took  over  their 
earnings  and  surplus,  accumulated  and 
used  as  capital  before  the  taxing  year, 
and  their  debts  inter  se,  the  corpora- 
tions being  related  as  one  enterprise, 
held  bookkeeping,  rather  than  **divi- 
dends  declared  and  paid  in  the  ordi- 
nary course  by  a  corporation,"  with- 
in Act  Oct  3,  1913,  §  2,  and  so  not 
subject  to  income  tax.  Gulf  Oil  Cor- 
poration V.  Lewellyn,  39  S.  Ct.  36, 
63  L.  Ed.  . 

Under  Income  Tax  Act  Oct.  3,  1913, 
§  2,  par.  G(a),  dividends  declared  by 
a  corporation  out  of  a  surplus  that  ac- 
crued prior  to  effective  date  of  act  are 
not  income,  for  purposes  of  taxation, 
where  paid  to  a  second  corporation, 
which  owned  all  the  stock  of  the  cor- 
poration declaring  the  dividend,  etc., 
for  under  circumstances  rules  applica- 
ble to  ordinary  stockholders  do  not 
apply,  and  declaration  of  dividends  was 
mere  paper  transaction.  Southern 
Pac.  Co.  V.  Lowe,  38  S.  Ct.  540,  247 
U.  S.  330,  62  L.  Ed.  1142,  reversing 
judgment  (D.  C.)  238  F.  847. 

A  corporation  and  a  number  of  sub- 
sidiary corporations  held  not  so  far 
identical  as  to  render  a  dividend  re- 
ceived by  the  main  corporation  from 
the  siibsidiaries  nontaxable  under  the 
Corporate  Excise  Act  of  1909  and  the 
Income  Tax  Act  of  October  3,  1913. 
Lewellyn  v.  Gulf  Oil  Corporation,'  245 
F.  1,  158  C.  C.  A.  1,  reversing  judg- 
ment Gulf  Oil  Corp.  V.  Lewelljm  (D. 
C.)  242  F.  709.  Certiorari  granted  Id., 
38  S.  Ct  190,  62  L.  Ed.  539. 

A  dividend  received  by  a  corporation 
on  stock  of  another  corporation  is 
subject  to  the  tax  imposed  by  Income 
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Tax  Act  Oct  3,  1913,  §  2,  O  (a),  for  ed  or  organized  under  any  atatote,  but 

the  calendar  year  in  which  it  was  de-  existing  nnder  common  law  of  a  state, 

clared  and  paid,  though  half  the  profits  is  subject  to  taxation;  the  Income  Tax 

accrued  prior  to  passage  of  act.    Skin-  Act  applying   to   indiyidnals,   and   not 

ner  v.  Union  Pac.  Coal  Co.,  249  F.  152,  haying  its  basis  in  the  exercise  of  cor- 

161   G.   G.  A.  204,  certiorari  granted  porate  franchise,   as  the   Corporation 

Union  Pac.  Coal  Co.  v.  Skinner,  38  S.  Excise  Tax  Act.    Crocker  y.  Malley  (C. 

Ct  580,  247  U.  S.  511,  62  L.  Ed.  1242.  O.  A.)  250  F.  817. 

AssociatlonSd— The  partnership  of  Under  Income  Tax  Act  1913,  ||  II. 
Hawaii  corporations,  organized  under  A,  subd.  1,  II,  B,  and  II,  6  (a),  trus- 
Sess.  Laws  Hawaii  1903,  Act  51,  |  1,  tees  of  common-law  trust  may  be  treat- 
held  a  partnership,  and  not  a  joint-  ed  as  an  association  and  as  such  taxed, 
stock   association,  within  Income  Tax  Id. 

Law  Oct.  3,  1913.    Haiku  Sugar  Co.  Income   of   receiver./— Income    taxes 

y.  Johnstone,  249  F.  108,  161  C.  G.  A.  cannot  be  assessed  on  income  of  the 

155.  receiyer   of  an   insolyent   corporation. 

Under  Income  Tax  Act  1913,  |  IT,  ,    Scott  y.  Western  Pac  R.  Co.,  246  F. 

G  Ca),  an  association,  though  not  creat-  545,  158  C.  C.  A.  516. 

§  6328.  (Act  Oct.  3,  1913,  c.  16,  §  II,  G.)  (b)     [Repealed.] 

See  note  to  section  6319,  ante. 

The  text  of  this  section  was  as  follows: 

''G.  (b)  Such  net  income  shall  be  ascertained  by  deducting  from  the  gross 
amount  of  the  income  of  such  corporation,  joint-stock  company  or  association,  or 
insurance  company,  receiyed  within  the  year  from  all  sources,  (first)  all  the 
ordinary  and  necessary  expenses  paid  within  the  year  in  the  maintenance  and 
operation  of  its  business  and  properties,  including  rentals  or  other  payments 
required  to  be  made  as  a  condition  to  the  continued  use  or  possession  of  prop- 
erty; (second)  all  losses  actually  sustained  within  the  year  and  not  compen- 
sated by  insurance  or  otherwise,  including  a  reasonable  allowance  for  depred- 
ation by  use,  wear  and  tear  of  property,  if  any;  and  in  the  case  of  mines  a 
reasonable  allowance  for  depletion  of  ores  and  all  other  natural  deposits,  not 
to  exceed  5  per  centum  of  the  gross  yalue  at  the  mine  of  the  output  for  the 
year  for  which  the  computation  is  made ;  and  in  case  of  insurance  companies 
the  net  addition,  if  any,  required  by  law  to  be  made  within  the  year  to  resenre 
,funds  and  the  sums  other  than  diyidends  paid  within  the  year  on  policy  and 
annuity  contracts:  Proyided,  That  mutual  fire  insurance  companies  requiring 
their  members  to  make  premium  deposits  to  provide  for  losses  and  expenses 
shall  not  return  as  income  any  portion  of  the  premium  deposits  returned  to 
their  policyholders,  but  shall  return  as  taxable  income  all  income  receiyed  by 
them  from  all  other  sources  plus  such  portions  of  the  premium  deposits  as  are 
retained  by  the  companies  for  purposes  other  than  the  payment  of  losses  and 
expenses  and  reinsurance  reseryes:  Proyided  further,  That  mutual  marine  in- 
surance companies  shall  include  in  their  return  of  gross  income  gross  premiums 
collected  and  received  by  them  less  amounts  paid  for  reinsurance,  but  shall 
be  entitled  to  include  in  deductions  from  gross  income  amounts  repaid  to 
policyholders  on  account  of  premiums  previously  paid  by  them  and  interest 
paid  upon  such  amounts  between  the  ascertainment  thereof  and  the  payment 
thereof  and  life  insurance  companies  shall  not  include  as  income  in  any  year 
such  portion  of  any  actual  premium  received  from  any  individual  policyholder 
as  shall  have  been  paid  back  or  credited  to  such  individual  policyholder,  or 
treated  as  an  abatement  of  premium  of  such  individual  policyholder,  within 
such  year;  (third)  the  amount  of  interest  accrued  and  paid  within  the  year 
on  its  indebtedness  to  an  amount  of  such  indebtedness  not  exceeding  one-half 
of  the  sum  of  its  interest  bearing  indebtedness  and  its  paid-up  capital  stock 
outstanding  at  the  close  of  the  year,  or  if  no  capital  stock,  the  amount  of 
interest  paid  within  the  year  on  an  amount  of  its  indebtedness  not  exceeding 
the  amount  of  capital  employed  in  the  business  at  the  dose  of  the  year:  Pro- 
yided, That  in  case  of  indebtedness  wholly  secured  by  collateral  the  subject  of 
sale  in  ordinary  business  of  such  corporation,  joint  stock  company,  or  associa- 
tion, the  total  interest  secured  and  paid  by  such  company,  corporation,  or  as- 
sodation  within  the  year  on  any  such  indebtedness  may  be  deducted  as  a  part 
of  its  expense  of  doing  business:  Provided  further,  That  in  the  case  of  bonds 
or  other  indebtedness,  which  have  been  issued  with  a  guaranty  that  the  interest 
payable  thereon  shall  be  free  from  taxation,  no  deduction  for  the  payment  of 
the  tax  herdn  imposed  shall  be  allowed;  and  in  the  case  of  a  bank,  banking 
association,  loan,  or  trust  company,  Interest  paid  within  the  year  on  deposits 
or  on  moneys  received  for  investment  and  secured  by  interest-bearing  certifi- 
cates of  indebtedness  issued  by  such  bank,  banking  association,  loan  or  trust 
company;  (fourth)  all  sums  paid  by  it  within  the  year  for  taxes  imposed  nnder 
the  autiiority  of  the  United  States  or  of  any  State  or  Territory  thereof,  or 
imposed  by  the  Government  of  any  fordgn  country:  Provided,  That  in  the 
case  of  a  corporation,  joint-stock  company  or  assodation,  or  insurance  com- 
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pany,  organized,  authorized,  or  ezistinir  nnder  the  laws  of  any  foreign  country, 
such  net  income  shall  be  ascertained  by  deducting  from  the  gross  amount  of 
its  income  accrued  within  the  year  from  business  transacted  and  capital  in- 
vested within  the  United  States,  (first)  all  the  ordinary  and  necessary  expenses 
actually  paid  within  the  year  out  of  earnings  in  the  maintenance  and  operation 
of  its  business  and  property  within  the  United  States,  including  rentals  or 
other  payments  required  to  be  made  as  a  condition  to  the  continued  use  or  pos- 
session of  property;  (second)  all  losses  actually  sustained  within  the  year  in 
business  conducted  by  it  within  the  United  States  and  not  compensated  by  in- 
surance or  otherwise,  including  a  reasonable  allowance  for  depreciation  by  use, 
wear  and  tear  of  property,  if  any,  and  in  the  case  of  mines  a  reasonable  allow- 
ance for  depletion  of  ores  and  all  other  natural  deposits,  not  to  exceed  6i  per 
centum  of  the  gross  value  at  the  mine  of  the  output  for  the  year  for  which  the 
computation  is  made;  and  in  case  of  insurance  companies  the  net  addition,  if 
any,  Required  by  law  to  be  made  within  the  year  to  reserve  funds  and  the  sums 
other  than  dividends  paid  within  the  year  on  policy  and  annuity  contracts: 
Plrovided  further.  That  mutual  fire  insurance  companies  requiring  their  mem- 
bers to  make  premium  deposits  to  provide  for  losses  and  expenses  shall  not  re- 
turn as  income  any  portion  of  the  premium  deposits  returned  to  their  policy- 
holders, but  shall  return  as  taxable  income  all  income  received  b^  them  from 
all  other  sources  plus  such  portions  of  the  premium  deposits  as  are  retained  by 
the  companies  for  purposes  other  than  the  payment  of  losses  and  expenses  and 
reinsurance  reserves:  Provided  further,  That  mutual  marine  insurance  com- 
panies shall  include  in  their  retiim  of  gross  income  gross  premiums  collected 
and  rtKseived  by  them  less  amounts  paid  for  reinsurance,  but  shall  be  entitled 
to  include  in  deductions  from  gross  income  amounts  repaid  to  policyholders  on 
account  of  premiums  previously  paid  by  them,  and  interest  paid  upon  such 
amounts  between  the  ascertainment  thereof  and  the  payment  thereof  and  life 
insurance  companies  shall  not  include  as  income  in  any  year  such  portion  of 
any  actual  premium  received  from  any  individual  policyholder  as  shall  have 
been  paid  back  or  credited  to  such  individual  policyholder,  or  treated  as  an 
abatement  of  premium  of  such  individual  policyholder,  within  such  year; 
(third)  the  amount  of  interest  accrued  and  paid  within  the  year  on  its  indebted- 
ness to  an  amount  of  such  indebtedness  not  exceeding  the  proportion  of  one- 
half  of  the  sum  of  its  interest  bearing  indebtedness  and  its  paid-up  capital 
stock  outstanding  at  the  close  of  the  year,  or  if  no  capital  stock,  the  capital 
employed  in  the  business  at  the  close  of  tiie  year  which  the  gross  amount  of 
its  income  for  the  year  from  business  transacted  and  capital  invested  within 
the  United  States  bears  to  the  gross  amount  of  its  income  derived  from  all 
sources  within  and  without  the 'United  States:  Provided,  That  in  the  case  of 
bonds  or  other  indebtedness  which  have  been  issued  with  a  guaranty  that  the 
interest  payable  thereon  shall  be  free  from  taxation,  no  deductibn  for  the 
payment  of  the  tax  herein  imposed  shall  be  allowed;  (fourth)  all  sums  paid 
by  it  within  the  year  for  taxes  imposed  under  the  authority  of  the  United 
States  or  of  any  State  or  Territory  thereof  or  the  District  of  Columbia.  In 
tiie  case  of  assessment  insurance  companies,  whether  domestic  or  foreign,  the 
actual  deposit  of  sums  with  State  or  Territorial  officers,  pursuant  to  law,  as 
additions  to  guarantee  or  reserve  funds  shall  be  treated  as  being  payments  re- 
quired by  law  to  reserve  funds." 

§  6329.  (Act  Oct.  3,  1913,  c.  16,  §  II,  G.)  (c)     [Repealed.] 

See  note  to  section  6319,  ante. 

The  text  of  this  section  was  as  follows: 

*'G.  (c)  The  tax  herein  imposed  shall  be  computed  upon  its  entire  net  in* 
come  accrued  within  each  preceding  calendar  year  ending  December  thirty- 
first:  Provided,  however.  That  for  the  year  ending  December  thirty-first,  nine- 
teen hundred  and  thirteen,  said  tax  shall  be  imposed  upon  its  entire  net  in- 
come accrued  within  that  portion  of  said  year  from  March  first  to  December 
thirty-first,  both  dates  inclusive,  to  be  ascertained  by  taking  five-sixths  of  its 
entire  net  income  for  said  calendar  year:  Provided  further,  That  any  corpora- 
tion, joint-stock  company  or  association,  or  insurance  company  subject  to  this 
tax  may  designate  the  last  day  of  any  month  in  the  year  as  the  day  of  the 
closing  of  its  fiscal  year  and  shall  be  entitled  to  have  the  tax  payable  by  it 
computed  upon  the  basis  of  the  net  income  ascertained  as  herein  provided  for 
,  the  year  ending  on  the  day  so  designated  in  the  year  preceding  the  date  of 
assessment  instead  of  upon  the  basis  of  the  net  income  for  the  calendar  year 
preceding  the  date  of  assessment;  and  it  shall  give  notice  of  the  day  it  has 
thus  designated  as  the  closing  of  its  fiscal  year  to  the  collector  of  the  district 
in  which  its  principal  business  office  is  located  at  any  time  not  less  than  thirty 
days  prior  to  the  date  upon  which  its  annual  return  shall  be  filed.  All  cor- 
porations, joint-stock  companies  or  associations,  and  insurance  companies 
subject  to  the  tax  herein  imposed,  computing  taxes  upon  the  income  of  the 
calendar  year,  shall,  on  or  before  the  first  day  of  March,  nineteen  hundred  and 
fourteen,  and  the  first  day  of  March  in  each  year  thereafter,  and  all  corpora- 
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tions,  joint-stock  companies  or  associations,  and  insurance  companies,  com- 
puting taxes  upon  the  income  of  a  fiscal  year  which  it  may  designate  in  the 
manner  hereinbefore  provided,  shall  render  a  like  return  within  sixty  days  after 
the  close  of  its  said  fiscal  year,  and  within  sixty  days  after  the  dose  of  its 
fiscal  year  in  each  year  thereafter,  or  in  the  case  of  a  corporation,  joint-stock 
company  or  association,  or  insurance  company,  organized  or  existing  under  the 
laws  of  a  foreign  country,  in  the  place  where  its  principal  business  is  located 
within  the  United  States,  in  such  form  as  the  Commissioner  of  Internal'  Reve- 
nue, with  the  approval  of  the  Secretary  of  the  Treasury,  shall  prescribe,  shall 
render  a  true  and  accurate  return  under  oath  or  affirmation  of  its  president, 
vice  president,  or  other  principal  officer,  ^nd  its  treasurer  or  assistant  treas- 
urer, to  the  collector  of  internal  revenue  for  the  district  in  which  it  has  its 
principal  place  of  business,  setting  forth  (first)  the  total  amount  of  its  paid-up 
capital  stock  outstanding,  or  if  no  capital  stock,  its  capital  employed  in  busi- 
ness, at  the  close  of  the  year;    (second)  the  total  amount  of  its  bonded  and 
other  indebtedness  at  the  close  of  the  year;    (third)  the  gross  amount  of  its 
income,  received  during  such  year  from  all  sources,  and  if  organized  under  the 
laws  of  a  foreign  country  the  gross  amount  of  its  income  received  within  the 
year  from  business  transacted  and  capital  invested  within  the  United  States; 
(fourth)  the  total  amount  of  all  its  ordinary  and  necessary  expenses  paid  out 
of  earnings  in  the  maintenance  and  operation  of  the  business  and  proi>erties  of 
such  corporation,  joint-stock  company  or  association,  or  insurance  company 
within  the  year,  stating  separately  all  rentals  or  other  payments  required  to 
be^Dnade  as  a  condition  to  the  continued  use  or  possession  of  property,  and  if 
organized  under  the  laws  of  a  foreign  country  the  amount  so  paid  in  the  main- 
tenance and  operation  of  its  business  within  the  United  States;    (fifth)  the 
total  amount  of  all  losses  actually  sustained  during  the  year  and  not  compen- 
sated by  insurance  or  otherwise,  stating  separately  any  amounts  allowed  for 
depreciation  of  property,  and  in  case  of  insurance  companies  the  net  addition, 
if' any,  required  by  law  to  be  made  within  the  year  to  reserve  funds  and  the 
sums  other  than  dividends  paid  within  the  year  on  policy  and  annuity  con- 
tracts:  Provided  further.  That  mutual  fire  insurance  companies  requiring  their 
members  to  make  premium  deposits  to  provide  for  losses  and  expenses  shall 
not  return  as  income  any  portion  of  the  premium  deposits  returned  to  their 
policyholders,  but  shall  return  as  taxable  income  all  income  received  by  them 
from  all  other  sources  plus  such  portions  of  the  premium  deposits  as  are  re- 
tained by  the  companies  for  purposes  other  than  the  payment  of  losses  and 
expenses   and   reinsurance  reserves:    Provided   further,   That  mutual   marine 
insurance  companies  shall  include  in  their  return  of  gross  income  gross  premi- 
ums collected  and  received  by  them  less  amounts  paid  for  reinsurance,  but  shall 
be  entitled  to  include  in  deductions  from  gross  income  amounts  repaid   to 
policyholders  on  account  of  premiums  previously  paid  by  them,  and  interest 
paid  upon  such  amounts  between  the  ascertainment  thereof  and  the  payment 
thereof  and  life  insurance  companies  shall  not  include  as  income  in  any  year 
such  portion  of  any  actual  premium , received  from  any  individual  policyholder 
as  shall  have  been  paid  back  or  credited  to  such  individual  policyholder,  or 
treated  as  an  abatement  of  premium  of  such  individual  policyholder,  within 
such  year;    and  in  case  of  a  corporation,  joint-stock  company  or  association, 
or  insurance  company,  i>rganized  under  the  laws  of  a  foreign  country,  all  losses 
actually  sustained  by  it  during  the  year  in  business  conducted  by  it  within  the 
United  ^States,  not  compensated  by  insurance  or  otherwise,  stating  separately 
any  amounts  allowed  for  depreciation  of  property,  and  in  case  of  insurance 
companies  the  net  addition,  if  any,  required  by  law  to  be  made  within  the  year 
to  reserve  funds  and  the  sums  other  than  dividends  paid  within  the  year  on 
policy  and  annuity  contracts:    Provided  further,  That  mutual  fire  insurance 
companies  requiring  their  members  to  make  premium  deposits  to  provide  for 
losses  and  expenses  shall  not  return  as  income  any  portion  of  the  premium  de- 
posits returned  to  their  policyholders,  but  shall  return  as  taxable  income  all 
income  received   by  them  from  all  other  sources  plus  such  portions  of  the 
premium  deposits  as  are  retained  by  the  companies  for  purposes  other  than  the 
payment  of  losses  and  expenses  and  reinsurance  reserves:    Provided  farther, 
That  mutual   marine  insurance  companies   shall   include  in   their  return  of 
gross  income  gross  premiums  collected  and  received  by  them  less  amounts  paid 
for  reinsurance,  but  shall  be  entitled  to  include  in  deductions  from  gross  in- 
come amounts  repaid  to  policyholders  on  account  of  premiums  previously  paid 
by  them  and  interest  paid  upon  such  amounts  between  the  ascertainment  there- 
of and  the  payment  thereof  and  life  insurance  companies  shall  not  include  as 
income  in  any  year  such  portion  of  any  actual  premium  received  from  any 
individual  policyholder  as  shall  have  been  paid  back  or  credited  to  such  in- 
dividual policyholder,  or  treated  as  an  abatement  of  premium  of  such  individual 
policyholder,   within  such  year;    (sixth)  the  amount  of  interest  accrued  and 
paid  within  the  year  on  its  bonded  or  other  indebtedness  not  exceeding  one- 
half  of  the  sum  of  its  interest  bearing  indebtedness  and  its  paid-up  capital 
stock,  outstanding  at  the  close  of  the  year,  or  if  no  capital  stock,  the  amount 
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of  interest  paid  within  the  year  on  an  amount  of  indebtedness  not  exceeding 
the  amount  of  capital  employed  in  the  business  at  the  close  of  the  year,  and  in 
the  case  of  a  bank,  bankingr  association,  or  trust  company,  stating  separately 
all  interest  paid  by  it  within  the  year  on  deposits;  or  in  case  of  a  corporation, 
joint-stock  company  or  association,  or  insurance  company,  organized  under  the 
laws  of  a  foreign  country,  interest  so  paid  on  its  bonded  or  other  indebtedness 
to  an  amount  of  such  oondcd  or  other  indebtedness  not  exceeding  the  propor- 
tion of  its  paid-up  capital  stock  outstanding  at  the  dose  of  the  year,  or  if  no 
capital  stock,  the  amount  of  capital  employed  in  ^he  business  at  the  close  of 
the  year,  which  the  gross  amount  of  its  income  for  the  year  from  business 
transacted  and  capital  invested  within  the  United  States  bears  to  the  gross 
amount  of  its  income  derived  from  aU  sources  within  and  without  the  United 
States;  (seventh)  the  amount  paid  by  it  within  the  year  for  taxes  imposed 
under  the  authority  of  the  United  States  and  separately  the  amount  so  paid 
by  it  for  taxes  imposed  by  the  Goyernmcnt  of  any  foreign  country ;  (eighth)  the 
net  income  of  such  corporation,  joint-stock  company  or  association,  or  insur- 
ance company,  after  making  the  deductions  in  this  subsection  authorized.  All 
such  returns  shall  as  received  be  transmitted  forthwith  by  the  collector  to  the 
Commissioner  of  Internal  Revenue. 

"All  assessments  shall  be  made  and  the  several  corporations,  joint-stock  com- 
panies or  associations,  and  insurance  companies  shall  be  notified  of  the  amount 
for  which  they  are  respectively  liable  on  or  before  the  first  day  of  June  of  each 
successive  year,  and  said  assessment  shall  be  paid  on  or  before  the  thirtieth 
day  of  June:  Provided,  That  every  corporation,  joint-stock  company  or  asso- 
ciation, and  insurance  company,  computing  taxes  upon  the  income  of  the  fiscal 
year  which  it  may  designate  in  the  manner  hereinbefore  provided,  shall  pay 
the  taxes  due  under  its  assessment  within  one  hundred  and  twenty  days  after 
the  date  upon  which  it  is  required  to  file  its  list  or  return  of  income  for  assess- 
ment; except  in  cases  of  refusal  or  neglect  to  make  such  return,  and  in  cases 
of  false  or  fraudulent  returns,  in  which  cases  the  Commissioner  of  Internal 
Revenue  shall,  upon  the  discovery  thereof,  at  any  time  within  three  years  after 
said  return  is  due,  make  a  return  upon  information  obtained  as  provided  for 
in  this  section  or  by  existing  law,  and  the  assessment  made  by  the  Commis- 
sioner of  Internal  Revenue  thereon  shall  'be  paid  by  such  corporation,  joint- 
stock  company  or  association,  or  insurance  company  immediately  upon  notifi- 
cation of  the  amount  of  such  assessment;  and  to  any  sum  or  sums  due  and 
unpaid  after  the  thirtieth  day  of  June  in  any  year,  or  after  one  hundred  and 
twenty  days  from  the  date  on  which  the  return  of  income  is  required  to  be 
made  by  the  taxpayer,  and  after  ten  days  notice  and  demand  thereof  by  the 
collector,  there  shall  be  added  the  sum  of  5  per  centum  on  the  amount  of  tax 
unpaid  and  interest  at  the  rate  of  1  per  centum  per  month  upon  said  tax  from 
the  time  the  same  becomes  due." 

§6330.  (Act  Oct.  3,  1913,  c.  16,  §  II,  G.)   (d)     [Repealed.] 

See  note  to  section  6319,  ante. 

The  text  of  this  section  was  as  follows: 

"6.  (d)  When  the  assessment  shall  be  made,  as  provided  in  this  section,  the 
returns,  together  with  any  corrections  thereof  which  may  have  been  made  by 
the  commissioner,  shall  be  filed  in  the  office  of  the  Commissioner  of  Internal 
Revenue  and  shall  constitute  public  records  and  be  open  to  inspection  as  such: 
Provided,  That  any  and  all  such  returns  shall  be  open  to  inspection  only  upon 
the  order  of  the  President,  under  rules  and  regulations  to  be  p)*escribed  by  the 
Secretary  of  the  Treasury  and  approved  by  the  President:  Provided  further. 
That  the  proper  officers  of  any  State  imposing  a  general  income  tax  may,  upon 
the  request  of  the  governor  thereof,  have  access  to  said  returns  or  to  an  ab- 
stract thereof,  showing  the  name  and  income  of  each  such  corporation,  joint 
stock  company,  association  or  insurance  company,  at  such  times  and  in  such 
manner  as  the  Secretary  of  the  Treasury  may  prescribe. 

"If  any  of  the  corporations,  joint-stock  companies  or  associations,  or  insur- 
ance companies  aforesaid,  shall  refuse  or  neglect  to  make  a  return  at  the 
time  or  times  hereinbefore  specified  in  each  year,  or  shall  render  a  false  or 
fraudulent  return,  such  corporation,  joint-stock  company  or  association,  or 
insurance  company  shall  be  liable  to  a  penalty  of  not  exceeding  $10,000." 


§  6331.  (Act  Oct.  3,  1913,  c.  16,  §  II,  H.)     [Repealed.] 

See  note  to  section  6319,  ante. 

The  text  of  this  section  was  as  follows: 

"H.  That  the  word  'State'  or  'United  States*  when  used  in  this  section  shall 
be  construed  to  include  any  Territory,  Alaska,  the  District  of  Columbia,  Porto 
Rico,  and  the  Philippine  Islands,  when  such  construction  is  necessary  to  carry 
out  its  provisions." 
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§  6332.  (Act  Oct.  3,  1913,  c  16,  §  II,  J.)     [Repealed.] 

See  oote  to  section  6319,  ante. 

The  text  of  this  section  was  as  follows: 

"J.  It  shall  be  the  duty  of  every  collector  pf  internal  revenue,  to  whom  any 
payment  of  any  taxes  other  than  the  tax  represented  by  an  adhesive  stamp  or 
other  engraved  stamp  is  made  under  the  provisions  of  this  section,  to  give  to 
the  person  making  such  payment  a  full  written  or  printed  receipt,  expressing 
the  amount  paid  and  the  particular  account  for  which  such  payment  was 
made;  and  whenever  such  payment  is  made  such  collector  shall,  if  required, 
give  a  separate  receipt  for  each  tax  paid  by  any  debtor,  on  account  of  payments 
made  to  or  to  be  made  by  him  to  separate  creditors  in  such  form  that  such 
debtor  can  conveniently  produce  the  same  separately  to  his  several  creditors 
in  satisfaction  of  their  respective  demands  to  the  ampunts  spedfied  in  sudi 
receipts :  and  such  receipts  shall  be  sufficient  evidence  in  f&vor  of  such  debtor 
to  justify  him  in  withholding  the  amount  therein  expressed  from  his  next 
payment  to  his  creditor;  but  such  creditor  may,  upon  giving  to  his  debtor  a 
full  written  receipt,  acknowledging  the  payment  to  him  of  whatever  sum  may 
be  actually  paid,  and  accepting  the  amount  of  tax  paid  as  aforesaid  (specifying 
the  same)  as  a  further  satisfaction  of  the  debt  to  that  amount,  require  the 
surrender  to  him  of  such  collector's  receipt." 

§  6333.  (Act  Oct.  3,  1913,  c.  16,  §  II,  K.)     [Repealed.] 

See  note  to  section  6319,  ante. 

The  text  of  this  section  was  as  follows: 

'*K.  Jurisdiction  is  hereby  conferred  upon  the  district  courts  of  the  United 
States  for  the  district  within  which  any  person  summoned  under  this  section 
to  appear  to  testify  or  to  produce  books  shall  reside,  to  compel  sudi  attend- 
ance, production  of  books,  and  testimony  by  appropriate  process." 

§  6334.  (Act  Oct.  3,  1913,  c.  16,  §  II,  L.)     [Repealed.] 

See  note  to  section  6319,  ante. 

The  text  of  this  section  was  as  follows: 

"L.  All  administrative,  special,  and  general  provisions  of  law,  induding 
the  laws  in  relation  to  the  assessment,  remission,  collection,  and  refund  of 
internal-revenue  taxes  not  heretofore  specifically  repealed  and  not  inconsistent 
with  the  provisions  of  this  section,  are  hereby  extended  and  made  applicable 
to  all  the  provisions  of  this  section  and  to  the  tax  herein  imposed." 

Notes  of  Deoisioiui 


Recovery    of    taxes    paid.^Where   a 

collector  of  internal  revenue,  acting  un- 
der Income  Tax  Law  Oct.  3,  1913,  il- 
legally collected  taxes  from  a  partner- 
ship composed  of  corporations,  the 
members  of  the  firm  are  entitled  to  re- 
cover the  exaction,  with  interest  and 
costs.  Haiku  Sugar  Go.  v.  Johnstone, 
249  F.  103,  161  C.  C.  A.  155. 


^here,  in  action  to  jrecover  income 
taxes  paid,  facts  were  stated  showing 
financial  condition  of  plaintiff  corpora- 
tion and  disposition  of  rents  received 
under  lease  of  its  property,  allegation 
that  corporation  had  no  income  was  a 
mere  conclusion  of  law.  Rensselaer  ft 
S.  R.  Co.  V.  Irwin  (D.  C.)  239  F.  739. 


§  6335.  (Act  Oct.  3,  1913,  c.  16,  §  II,  M.)     [Repealed.] 

See  note  to  section  6319,  ante. 

The  text  of  this  section  was  as  follows: 

"M.  The  provisions  of  this  section  shall  extend  to  Porto  Rico  and  the 
Philippine  Islands:  Provided,  That  the  administration  of  the  law  and  the 
collection  of  the  taxes  imposed  in  Porto  Rico  and  the  Philippine  Islands  shall 
be  by  the  appropriate  internal-revenue  officers  of  those  governments,  and  all 
revenues  collected  in  Porto  Rico  and  the  Philippine  Islands  thereunder  shall 
accrue  intact  to  the  general  governments,  thereof,  respectively:  And  provided 
further,  That  the  jurisdiction  in  this  section  conferred  upon  the  district  courts 
of  the  United  States  shall,  so  far  as  the  Philippine  Islands  are  concerned,  be 
vested  in  the  courts  of  the  first  instance  of  said  islands:  And  provided  further. 
That  nothing  in  this  section  shall  be  held  to  exclude  from  the  computation  of 
the  net  income  the  compensation  paid  any  official  by  the  governments  of  the 
District  of  Columbia,  Porto  Rico  and  the  Philippine  Islands  or  the  political 
subdivisions  thereof." 

§  6336.  (Act  Oct.  3,  1913,  c.  16,  §  II,  N.)     [Repealed.] 

See  note  to  section  6319,  ante. 

The  text  of  this  section  was  as  follows: 

"N.  For  the  purpose  of  carrying  into  effect  the  provisions  of  Section  II  of 
this  Act,  and  to  pay  the  expenses  of  assessing  and  collecting  the  income  tax 
therein  imposed,  and  to  pay  such  sums  as  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may  deem  neces- 
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sary,  for  information,  detection,  and  bringing  to  trial  and  punishment  persons 
guilty  of  violating  the  provisions  of  this  section,  or  conniving  at  the  same,  ih 
cases  where  such  expenses  are  not  otherwise  provided  for  by  law,  there  is  here- 
by appropriated  out  of  any  money  in  the  Treasury  not  otherwise  appropriated 
for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  fourteen,  the 
sum  of  $800,000,  and  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  is  authorized  to  appoint  and  pay  from  this 
appropriation  all  necessary  oflScers,  agents,  inspectors,  deputy  collectors,  clerks, 
messengers  and  janitors,  and  to  rent  sudi  quarters,  purchase  such  supplies, 
equipment,  mechanical  devices,  and  t)ther  articles  as  may  be  necessary  for 
employment  or  use  in  the  District  of  Columbia  or  any  collection  district  in  the 
United  States,  or  any  of  the  Territories  thereof:  Provided,  That  no  agent  paid 
from  this  appropriation  shall  receive  compensation  at  a  rate  higher  than  that 
now  received  by  traveling  agents  on  accounts  in  the  Internal  Revenue  Service, 
and  no  inspector  shall  receive  a  compensation  higher  than  $5  a  day  and  $3 
additional  in  lieu  of  subsistence,  and  no  deputy  collector,  derk,  messenger,  or 
other  employee  shall  be  paid  at  a  rate  of  compensation  higher  than  the  rate 
now  being  paid  for  the  same  or  similar  work  in  the  Internal  Revenue  Service. 
**  •  ♦  For  a  period  of  two  years  from  and  after  the  passage  of  this  Act 
the  force  of  agents,  deputy  collectors,  inspectors,  and  other  employees  not  in- 
cluding the  clerical  force  below  the  grade  of  chief  of  division  employed  in  the 
Bureau  of  Internal  Revenue  in  the  city  of  Washington,  District  of  Columbia, 
authorized  by  this  section  of  this  Act  shall  be  appointed  by  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  un- 
der such  rules  and  regulations  as  may  be  fixed  by  the  Secretary  of  the  Treas- 
ury to  insure  faithful  and  competent  service,  and  with  such  compensation  as 
the  Commissioner  of  Internal  Revenue  may  fix,  with*  the  approval  of  the 
Secretary  of  the  Treasury,  within  the  limitations  herein  prescribed:  Provided 
further.  That  the  force  authorized  to  carry  out  the  provisions  of  Section  II 
of  this  Act,  when  not  employed  as  herein  provided,  shall  be  employed  on  gen- 
eral internal-revenue  work." 

§  6336a,  (Act  Sept.  8,  1916,  c.  463,  §  1.)     [Repealed.] 

This  section  and  the  23  sections  following,  as  set  forth  in  IT.  S.  Comp.  St.* 
1916,  contained  the  income  tax  provisions  of  Act  Sept.  8,  1916,  c.  463,  cited 
above.  Several  of  these  sections  were  amended  and  additional  sections  were 
added  by  Revenue  Act  of  1917,  Act  Oct.  3,  1917,  c.  63.  Both  of  these  acts 
were  repealed  by  Revenue  Act  of  1918,  |  1400,  post,  §  6371%  a.  Inasmuch  as 
the  repealed  sections  were  continued  in  force  for  the  collection  of  accrued 
taxes  and  penalties,  the  changes  and  additions  mad^  by  the  act  of  1917  are  in- 
dicated or  set  forth  here. 

§  6336aa.  (Act  Oct.  3,  1917,  c.  63,  §  1.)     [Repealed.] 

See  note  to  section  6336a,  ante. 

The  text  of  this  section  was  as  follows: 

"In  addition  to  the  normal  tax  imposed  by  subdivision  (a)  of  section  one  of 
the  Act  entitled  *An  Act  to  increase  the  revenue,  and  for  other  purposes,'  ap- 
proved September  eighth,  nineteen  hundred  and  sixteen,  there  shall  be  levied, 
assessed,  collected,  and  paid  a  like  normal  tax  of  two  per  centum  upon  the 
income  of  every  individual,  a  citizen  or  resident  of  the  United  States,  received 
in  the  calendar  year  nineteen  hundred  and  seventeen  and  every  calendar  year 
thereafter." 

§  6336aaa.  (Act  Oct.  3,  1917,  c.  63,  §  2.)     [Repealed.] 

See  note  to  section  6336a,  ante. 

The  text  of  this  section  wns  as  follows: 

"In  addition  to  the  additional  tax  imposed  by  subdivision  (b)  of  section  one 
of  such  Act  of  September  eighth,  nineteen  hundred  and  sixteen,  there  shall  be 
levied,  assessed,  collected,  and  paid  a  like  additional  tax  upon  the  income  of 
every  individual  received  in  the  calendar  year  nineteen  hundred  and  seventeen 
and  every  calendar  year  thereafter,  as  follows: 

"One  per  centum  per  annum  upon  the  amount  by  which  the  total  net  income 
exceeds  $5,000  and  does  not  exceed  $7,500; 

"Two  per  centum  per  annum  upon  the  amount  by  which  the  total  net  income 
exceeds  $7,500  and  does  not  exceed  $10,000; 

"Three  per  centum  per  annum  upon  the  amount  by  which  the  total  net  in- 
come exceeds  $10,000  and  does  not  exceed  $12,500 ; 

"Four  per  centum  per  annum  upon  the  amount  by  which  the  total  net  income 
exceeds  $12,500  and  does  not  exceed  $15,000; 

"Five  per  centum  per  annum  upon  the  amount  by  which  the  total  net  income 
exceeds  $15,000  and  does  not  exceed  $20,000; 

"Seven  per  centum  per  annum  upon  the  amount  by  which  the  total  net  in- 
come exceeds  $20,000  and  does  not  exceed  $40,000; 
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"Ten  per  centum  per  annam  upon  the  amount  by  whicb  the  total  net  income 
exceeds  $40,000  and  does  not  exceed  $60,000; 

"Fourteen  per  centum  per  annum  upon  the  amount  by  which  the  total  net 
income  exceeds  $60,000  and  does  not  exceed  $80,000; 

"Eighteen  per  centum  per  annum  upon  the  amount  by  which  the  total  net  in- 
come exceeds  $80,000  and  does  not  exceed  $100,000 ; 

"Twenty-two  per  centum  per  a«num  upon  the  amount  by  which  the  total 
net  income  exceeds  $100,000  and  does  not  exceed  $150,000; 

"Twenty-five  per  centum  per  annum  upon  the  amount  by  which  the  total 
net  income  exceeds  $150,000  and  does  not  exceed  $200,000; 

"Thirty  per  centum  per  annum  upon  the  amount  by  which  the  total  net  in- 
come exceeds  $200,000  and  does  not  exceed  $250,000; 

"Thirty-four  per  centum  per  annum  upon  the  amount  by  which  the  total 
net  income  exceeds  $250,000  and  does  not  exceed  $300,000; 

"Thirty-seven  per  centum  per  annum  upon  the  amount  by  which  the  total 
•    net  income  exceeds  $300,000  and  does  not  exceed  $500,000; 

"Forty  per  centum  per  annum  upon  the  amount  by  yi^hich  the  total  net  in- 
come exceeds  $500,000  and  does  not  exceed  $750,000; 

"Forty-five  per  centum  per  annum  upon  the  amount  by  which  the  total  net 
income  exceeds  $750,000  and  does  not  exceed  $1,000,000; 

"B^fty  per  centum  per  annum  upon  the  amount  by  which  the  total  net  in- 
come exceeds  $1,000,000." 

§  6336b.  (Act  Sept.  8,  1916,  c.  463,  §  2,  as  amended.  Act  Oct.  3, 
1917,  c.  63,  §  1200.)     [Repealed.] 

See  note  to  section  6336a,  ante. 

The  amendment  of  this  section  by  Act  Oct.  3,  1917,  c.  63,  §  1200,  consisted 
in  striking  out  the  proviso  defining  "dividends"  from  subd.  a  of  the  section  as 
set  forth  in  U.  S.  Comp.  St.  1916,  {  6336b. 

§  6336c.  (Act  Sept.  8,  1916,  c.  463,  §  3.)     [Repealed.] 

See  note  to  {  6336a,  ante.  Receiver  of  rents  and  prollts^— In  ac- 

Construction  and  application  in  gen-  tion  to  foreclose  mortgage,  receiver  of 

eralw— Income  Tax  Act  Sept.  8,  1916,  §  rents  and  profits  is  not  liable  for  any 

2,  cannot  be  held  to  define  the  income  income  tax  undfer  federal  Income  Tax 

taxable  under  Income  Tax  Act  Oct.  3,  Law  upon  moneys  received  or  paid  out, 

1913.    Tovme  v.  Eisner  (D.  C.)  242  F.  and  is  not  bound  to  make  any  return  to 

702,  judgment  reversed  38  S.  Ct.  158,  Treasury   Department,    as    such   rents 

245  U.  S.  418,  62  L.  Ed.  372,  L.  R.  A.  and  profits  are  in  no  sense  "income." 

1918D    254  Lathers  v.  Hamlin  (Sup.)  170  N.  Y.  S. 

98,  102  Misc.  Rep.  563. 

§  6336d.  (Act  Sept.  8,  1916,  c.  463,  §  4,  as  amended.  Act  Oct.  3, 1917, 
c.  63,  §  1200.)     [Repealed.] 

See  note  to  section  6336a,  ante. 

This  section  was  amended  by  Act  Oct.  3,  1917,  c.  63»  §  1200,  cited  above,  by 
inserting,  after  the  words  "or  upon  the  obligations  of  the  United  States,"  as 
set  forth  in  U.  S.  Comp.  St.  1916,  §  6336c,  the  words  in  parentheses  as  follows: 
"but,  in  the  case  of  obligations  of  the  United  States  issued  after  September 
first,  nineteen  hundred  and  seveitteen,  only  if  and  to  the  extent  provided  in  the 
act  authorizing  the  issue  thereof." 

§  6336e.  (Act  Sept.  8,  1916,  c.  463,  §  5,  as  amended.  Act  Oct.  3, 
1917,  c.  63,  §  1201.)     [Repealed.] 

See  note  to  section  6336a,  ante. 

This  section  was  amended  by  Act  Oct.  3,  1917,  c  63,  §  1201,  cited  above,  by 
adding  to  the  second  paragraph  of  subdivision  a,  as  set  forth  in  U.  S.  Comp. 
St.  1916,  I  6336e,  after  the  words  "on  his  indebtedness,"  the  words  "except 
on  indebtedness  incurred,  for  the  purchase  of  obligations  or  securities  the  in- 
terest upon  which  is  exempt  from  taxation  as  income  under  this  title";  by 
inserting,  in  the  third  paragraph,  after  the  words  "by  the  authority  of  the 
United  States,"  the  words  "except  income  and  excess  profits  taxed,"  in  paren- 
theses; and  by  adding  as  the  ninth  paragraph  the  following: 

"Ninth.  Contributions  or  gifts  actually  made  within  the  year  to  corpora- 
tions or  associations  organized  and  operated  exclusively  for  religious,  charita- 
ble, scientific,  or  educational  purposes,  or  to  societies  for  the  prevention  of 
cruelty  to  children  or  animals,  no  part  of  the  net  income  of  which- inures  to 
the  benefit  of  any  private  stockholder  or  individual,  to  an  amount  not  in  ex- 
cess of  fifteen  per  centum  of  the  taxpayer's  taxable  net  income  as  computed 
without  the  benefit  of  this  paragraph.     Such  contributions  or  gifts  shall  be 
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allowable  as  deductions  only  if  verified  under  rules  and  regulations  prescribed 
by  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury." 

Notes  of  Deeisions 

Cited    without    definite    applieation,      S.  Ct.  201,  242  U.  S.  608,  61  L.  Ed. 
Von  tiaumbach  v.  Sargent  Land  Co.,  37      460. 

§  6336f.  (Act  Sept.  8,  1916,  c.  463,  §  6,  as  amended,  Act  Oct.  3,  1917, 
c.  63,  §  1202.)     [Repealed.] 

See  note  to  section  63d6a,  ante. 

This  section  was  amended  by  Act  Oct.  3,  1917,  c.  63,  §  1202,  cited  above,  by 
inserting  In  paragraph  two  of  subdivision  a,  as  set  forth  in  U.  S.  Comp.  St. 
1016,  I  6336f,  after  the  words  "such  person  on  his  indebtedness,'*  the  words 
''except  on  indebtedness  incurred  for  the  purchase  of  obligations  or  securities 
the  interest  upon  which  is  exempt  from  taxation  as  income  under  this  title,'* 
in  parentheses;  by  inserting  in  paragraph  three,  after  the  words  "authority 
of  the  United  States,"  the  words  "except  income  and  excess  profits  taxes,'*  in 
parentheses;   and  by  the  addition  of  subdivision  c,  as  follows: 

**(c)  A  nonresident  alien  individtial  shall  recelye  the  benefit  of  the  deductioBft 
and  credits  provided  for  in  this  section  only  by  filing  or  causing  to  be  filed 
with  the  collector  of  internal  revenue  a  true  and  accurate  return  of  his  total 
income,  received  from  all  sources,  corporate  or  otherwise,  in  the  United  States, 
in  the  manner  prescribed  by  this  title:  and  in  case  of  his  failure  to  file  such 
return  the  collector  shall  collect  the  tax  6n  such  income,  and  all  property 
belonging  to  such  nonresident  alien  individual  shall  be  liable  to  distraint  for 
the  tax.** 

§  6336g.  (Act  Sept  8,  1916,  c.  463,  §  7,  as  amended.  Act  Oct  3, 
1917,  c  63,  §  1203.)     [Repealed.] 

See  note  to  section  6336a,  ante. 

The  text  of  this  section,  as  amended  by  Act  Oct.  3,  1917,  c.  63,  §  1203,  cited 
above,  was  as  follows: 

"For  the  purpose  of  the  normal  tax  only,  there  shall  be  allowed  as  an  ex- 
emption in  the  nature  of  a  deduction  from  the  amount  of  the  net  income  of 
each  citizen  or  resident  of  the  United  States,  ascertained  as  provided  herein, 
the  sum  of  ^3,000,  plus  $1,000  additional  if  the  person  making  the  return  be 
a  head  of  a  family  or  a  married  man  with  a  wife  living  with  him,  or  plus  the 
sum  of  $1,000  additional  if  the  person  making  the  return  be  a  married  woman 
with  a  husband  living  with  her;  but  in  no  event  shall  this  additional  exemp- 
tion of  $1,000  be  deducted  by  both  a  husband  and  a  wife:  Provided,  That  only 
one  deduction  of  $4,000  shall  be  made  from  the  aggregate  income  of  both  hus- 
band and  wife  when  living  together:  Provided  further.  That  if  the  person 
making  the  return  is  the  head  of  a  family  there  shall  be  an  additional  exemp- 
tion of  $200  for  each  child  dependent  upon  such  person,  if  under  eighteen 
years  of  ag6,  or  if  incapable  of  self -support  because  mentally  or  physically  de- 
fective, but  this  provision  shall  operate  only  in  the  case  of  one  parent  in  the 
same  family:  Provided  further,  That  guardians  or  trustees  shall  be  allowed 
to  make  this  personal  exemption  as  to  income  derived  from  the  property  of 
which  such  guardian  or  trustee  has  charge  in  favor  of  each  ward  or  cestui 
que  trust:  Provided  further.  That  in  no  event  shall  a  ward  or  cestui  que  trust 
be  allowed  a  greater  personal  exemption  than  as  provided  in  this  section,  from 
the  amount  of  net  income  received  from  all  sources.  There  shall  also  be  allow- 
ed an  exemption  from  the  amount  of  the  net  income  of  estates  of  deceased 
citizens  or  residents  of  the  United  States  during  the  period  of  administration 
or  settlement,  and  of  trust  or  other  estates  of  citizens  or  residents  of  the  Unit- 
ed States  the  income  of  which  is  not  distributed  annually  or  regularly  under 
the  provisions  of  subdivision  (b)  of  section  two,  the  sum  of  $3,000,  including 
such  deductions  as  are  allowed  under  section  five." 

§  6336h.  (Act  Sept.  8,  1916,  c.  463,  §  8,  as  amended.  Act  Oct.  3, 
1917,  c.  63,  §  1204.)     [Repealed.] 

See  note  to  section  6336a,  ante. 

This  section  was  amended  by  Act  Oct.  3,  1917,  c.  63,  §  1204,  cited  above,  by 
adding  to  subdivision  c  thereof  a  proviso,  "That  no  return  of  income  not  ex- 
ceeding $3,000  shall  be  required  except  as  in  this  title  otherwise  provided;" 
by  adding  to  subdivision  e  thereof,  after  the  words  ''upon  the  obligations  of  the 
United  States,"  the  words  "if  and  to  the  extent  that  it  is  provided  in  the  act 
authorizing  the  issue  of  such  obligations  of  the  United  States  that  they  are 
exempt  from  taxation,"  in  parentheses;  by  striking  out,  in  said  subdivision  e, 
after  the  words  "'and  its  possessions,"  the  words  ''and  all  taxes  paid  to  the 
United  States  or  to  any  possession  thereof,  or  to  any  State,  county,  or  taxing 
subdivision  of  a  State";  and  by  adding  to  said  subdivision  e,  at  the  end  there- 
of, the  following  provision:     "A  partnership  shall  have  the  same  privilege  of 
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lizing  and  making  returns  upon  the  basis  of  its  own  fiscal  year  as  is  accorded 
to  corporations  under  this  title.  If  a  fiscal  year  ends  during  nineteen  hundred 
and  sixteen  or  a  subsequent  calendar  year  for  which  there  is  a  rate  of  tax 
different  from  the  rate  for  the  preceding  odendar  year,  then  (1)  the  rate  for 
such  preceding  calendar  year  shall  apply  to  an  amount  of  each  partner's  share 
of  such  partnership  profits  equal  to  the  proportion  which  the  part  of  sudi 
fiscal  year  falling  within  such  calendar  year  bears  to  the  full  fiscal  year,  and 
(2)  the  rate  for  the  calendar  year  during  which  such  fiscal  year  ends  shall 
apply  to  the  remainder." 

The  amending  act  repealed  subdivision  d  of  this  section  as  set  forth  in  U. 
8.  Comp.  St.  1916,  §  e336h. 

Il'ot0s  of  Deoisioiui 

Construction  and  application  In  gen-  tions  taxable  on  their  net  income  held 

eraiw— The    provision    of    Income    Tax  a  mere  declaration  of  the  rule  under 

Law   1916   that   members   of  partner-  Income  Tax  Law  1913,  and  not  legisla- 

ships  shall  be  allowed  credit  for  their  tive  recognition  of  a  change.     U.  S.  v. 

proportionate     share     of     partnership  Coulby  (D.  G.)  251  F.  982. 
gains  and  profits  derived  from  corpora- 

§  63361  (Act  Sept.  8,  1916,  c.  463,  §  9,  as  amended,  Act  Oct.  3,,  1917, 
c.  63,  §  1205.)     [Repealed.] 

See  note  to  section  63d6a,  ante. 

This  section  was  amended  by  Act  Oct.  3,  1917,  c.  63,  1 1205,  cited  above,  by 
making  various  changes  in  subdivisions  b,  c,  f,  and  g  thereof.  Said  subdivi- 
sions, as  amended,  read  as  follows: 

"(b)  All  persons,  corporations,  partnerships,  associations,  and  insurance  com- 
panies, in  whatever  capacity  acting,  including  lessees  or  mortgagors  of  real 
or  personal  property,  trustees  acting  in  any  trust  capacity,  executors,  admin- 
istrators, receivers,  conservators,  employers,  and  all  oflScers  and  employees  of 
the  United  States,  having  the  control,  receipt,  custody,  disposal,  or  payment 
of  interest,  rent,  salaries,  wages,  premiums,  annuities,  compensation,  remunera- 
tion, emoluments,  or  other  fixed  or  determinable  annual  or  periodical  gains, 
profits,  and  income  of  any  nonresident  alien  individual,  other  than  income 
derived  from  dividends  on  capital  stock,  or  from  the  net  earnings  of  a  corpora- 
tion, joint-stock  company  or  association,  or  insurance  company,  which  is  tax- 
able upon  its  net  income  as  provided  in  this  title,  are  hereby  authorized  and 
required  to  deduct  and  withhold  from  such  annual  or  periodical  gains,  profits, 
and  income  such  sum  as  will  be  sufficient  to  pay  the  normal  tax  imposed  there- 
on by  this  title,  and  shall  make  return  thereof  on  or  before  March  first  of  each 
year  and,  on  or  before  the  time  fixed  by  law  for  the  payment  of  ther  tax,  shall 
pay  the  amount  withheld  to  the  officer  of  the  United  States  Government  au- 
thorized to  receive  the  same ;  and  they  are  each  hereby  made  personally  liable 
for  such  tax,  and  they  are  each  hereby  indcm^fied  against  every  person, 
corporation,  partnership,  association,  or  insurance  company,  of  demand  what- 
soever for  all  payments  which  they  shall  make  in  pursuance  and  by  virtue  of 
this  title. 

''(c)  The  amount  of  the  normal  tax  hereinbefore  imposed  shall  also  be  de- 
ducted and  withheld  from  fixed  or  determinable  annual  or  periodical  gains,  prof- 
its and  income  derived  from  interest  upon  bonds  and  mortgages,  or  deeds  of 
trust  or  other  similar  obligations  of  corporations,  joint-stock  companies,  asso- 
ciations, and  insurance  companies,  (if  such  bonds,  mortgages,  or  other  obliga- 
tions contain  a  contract  or  provision  by  which  the  obligor  agrees  to  pay  any 
portion  of  the  tax  imposed  by  this  title  upon  the  obligee  or  to  reimburse  the 
obligee  for  any  portion  of  the  tax  or  to  pay  the  interest  without  deduction  for 
any  tax  which  the  obligor  may  be  required  or  permitted  to  pay  thereon  or  to 
retain  therefrom  under  any  law  of  the  United  States)  whether  payable  an- 
nually or  at  shorter  or  longer  periods  and  whether  such  interest  is  payable  to 
a  non-resident  alien  individual  or  to  an  individual  citizen  or  resident  of  the 
United  States,  subject  to  the  provisions  of  the  foregoing  subdivision  (b)  of  this 
section  requiring  the  tax  to  be  withheld  at  the  source  and  deducted  from  an- 
nual income  and  returned  and  paid  to  the  Government,  unless  the  person  en- 
titled to  receive  such  interest  shall  file  with  the  withholding  agent,  on  or  be- 
fore February  first,  a  signed  notice  in  writing  claiming  the  benefit  of  an  ex- 
emption under  section  seven  of  this  Title." 

'*(f)  All  persons,  corporations,  partnerships,  or  associations,  undertaking  as 
a  matter  of  business  or  for  profit  the  collection  of  foreign  payments  of  interest 
or  dividends  by  means  of  coupons,  checks,  or  bills  of  exchange  shall  obtain  a 
license  from  the  Commissioner  of  Internal  Revenue,  and  shaU  be  subject  to 
such  regulations  enabling  the  Government  to  obtain  the  information  required 
under  this  title,  as  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  shall  prescribe;  and  whoever  knowingly 
undertakes  to  collect  such  payments  as  aforesaid  without  having  obtained  a 
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license  therefor,  or  without  complyiogr  with  such  regulations,  shall  be  deemed 
j^ilty  of  a  misdemeanor  and  for  each  offense  be  fined  in  a  sum  not  exceeding 
$5,000,  or  imprisoned  for  a  term  not  exceeding  one  year,  or  both,  in  the  dis- 
cretion of  the  court 

**ig)  The  tax  herein  imposed  upon  gfiins,  profits,  and  incomes  not  falling 
under  the  foregoing  and  not  returned  and  paid  by  virtue  of  the  foregoing  or  as 
otherwise  provided  by  law  shall  be  assessed  by  personal  return  under  rules  and 
regulations  to  be  prescribed  by  the  Commissioner  of  Internal  Revenue  and  ap- 
proved by  the  Secretary  of  the  Treasury.  The  intent  and  purpose  of  this 
title  is  that  all  gains,  profits,  and  income  of  a  taxable  class,  as  defined  by  this 
title,  shall  be  charged  and  assessed  with  the  corresponding  tax,  normal  and 
additional,  prescribed  by  this  title,  and  said  tax  shall  be  paid  by  the  owner  of 
such  income,  or  the  proper  representative  having  the  receipt,  custody,  control, 
or  disposal  of  the  same.  For  the  purpose  of  this  title  ownership  or  liability 
shall  be  determined  as  of  the  year  for  which  a  return  is  required  to  be  ren- 
dered. 

*'The  provisions  of  this  section,  except  subdivision  (c),  relating  to  the  deduc- 
tion and  payment  of  the  tax  at  the  source  of  income  shall  only  apply  to  the 
normal  tax  hereinbefore  imposed  upon  nonresident  alien  individuals." 

Subdivisions  d  and  e  of  this  section  were  repealed  by  said  Act  Oct.  3»  1917, 
c.  63,  S  1206. 

§  6336ii.  (Act  Oct.  3,  1917,  c.  63,  §  1212.)     [Repealed.] 

See  note  to  section  6336a,  ante. 

This  section  read  as  follows: 

"Any  amount  heretofore  withheld  by  any  withholding  agent  as  required  by 
Title  I  of  such  Act  of  September  eighth,  nineteen  hundred  and  sixteen,  on 
account  of  the  tax  imposed  upon  the  income  of  any  individual,  a  citizen  or, 
resident  of  the  United  States,  for  the  calendar  year  nineteen  hundred  and 
seventeen,  except  in  the  cases  covered  by  subdivision  (c)  of  section  nine  of  such 
Act,  as  amended  by  this  Act,  shall  be  released  and  paid  over  to  such  individual, 
and  the  entire  tax  upon  the  income  of  such  individual  for  such  year  shall  be 
assessed  and  collected  in  the  manner  prescribed  by  such  Act  as  amended  by 
this  Act" 

§  6336iii.  (Act  Oct.  3,  1917,  c.  63,  §  3.)     [Ret)ealed.] 

See  note  to  section  6336a,  ante. 

This  section  read  as  follows: 

"The  taxes 'imposed  by  sections  one  and  two  of  this  Act  shall  be  computed, 
levied,  assessed,  collected,  and  paid  upon  the  same  basis  and  in  the  same  man- 
ner as  the  similar  taxes  imposed  by  section  one  of  such  Act  of  September 
^ghth,  nineteen  hundred  and  sixteen,  except  that  in  the  case  of  the  tax  im- 
posed by  section  one  of  this  Act  (a)  the  exemptions  of  |3,000  and  $4,000  pro- 
vided in  section  seven  of  such  Act  of  September  eighth,  nineteen  hundred  and 
Bixteen,  as  amended  by  this  Act,  shall  be^  respectively,  $1,000  and  $2,000,  and 

(b)  the  returns  required  under  subditisions  (b)  and  (c)  of  section  eight  of  such 
Act  as  amended  by  this  Act  shall  be  required  in  the  case  of  net  incomes  of 
$1,000  or  over,  in  the  case  of  unmarried  persons,  and  $2,000  or  over  in  the 
case  of  married  persons,  instead  of  $3,000  or  over,  as  therein  provided,  and 

(c)  the  provisions  of  subdivision  (c)  of  section  nine  of  such  i  Act,  as  amended 
by  this  Act,  requiring  the  normal  tax  of  individuals  on  income  derived  from 
interest  to  be  deducted  and  withheld  at  the  source  of  the  income  shall  not 
apply  to  the  new  two  per  centum  normal  tax  prescribed  in  section  one  of  this 
Act  until  on  and  after  January  first,  nineteen  hundred  and  eighteen,  and 
thereafter  only  one  two'  per  centum  normal  tax  shall  be  deducted  and  withheld 
at  the  source  under  the  provisions  of  such  subdivision  (c),  and  any  further 
normal  tax  for  which  the  recipient  of  such  income  is  liable  under  this  Act  or 
such  Act  of  September  eighth,  nineteen  hundred  and  sixteen,  as  amended  by 
this  Act  shall  be  paid  by  such  recipient." 

§  6336J.  (Act  Sept.  8,  1916,  c.  463,  §  10,  as  amended.  Act  Oct.  3, 
1917,  c.  63,  §  1206.)     [Repealed.] 

See  note  to  section  6336a,  ante. 

This  section  was  amended  by  Act  Oct.  8,  1917,  c.  63»  §  1206,  dted  above,  by 
striking  out  from  the  first  paragraph  of  subdivision  a  the  proviso  beginning 
as  follows:  ''Provided,  That  the  term  'dividends'  as  used  in  this  title,"  etc. 
The  section  was  further  amended  by  said  Act  Oct.  3,  1017,  c.  63,  S  1206,  by 
adding  thereto  subdivision  b,  which  read  as  follows: 

"(b)  In  addition  to  the  income  tax  imposed  by  subdivision  (a)  of  this  section 
tliere  shall  be  levied,  assessed,  collected,  and  paid  annually  an  additional  tax 
of  ten  per  centum  upon  the  amount,  remaining  undistributed  six  months  after 
the  end  of  each  calendar  or  fiscal  year,  of  the  total  net  income  of  every  corpo- 
ration, joint-stock  company  or  association,  or  insurance  company,  received 
during  the  year,  as  determined  for  the  purposes  of  the  tax  imposed  by  such 
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subdivision  (a),  but  not  inducting  the  amount  of  any  income  taxes  paid  by  it 
within  the  year  imposed  by  the  authority  of  the  United  States. 

"The  tax  imposed  by  this  subdivision  shall  not  apply  to  that  portion  of  such 
undistributed  net  income  which  is  actually  invested  and  employed  in  the  busi- 
ness or  is  retained'  for  employment  in  the  reasonable  requirements  of  the  busi- 
ness or>  is  invested  in  obligations  of  the  United  States  issued  after  September 
first,  nineteen  hundred  and  seventeen:  Provided,  That  if  the  Secretary  of  the 
Treasury  ascertains  and  finds  that  any  portion  of  such  amount  so  retained 
at  any  time  for  employment  in  the  business  is  not  so  employed  or  is  not  rea- 
sonably required  in  the  business  a  tax  of  fifteen  per  centum  shall  be  levied, 
assessed,  collected,  and  paid  thereon. 

"The  foregoing  tax  rates  shall  apply  to  the  undistributed  net  income  re- 
ceived by  every  taxable  corporation,  joint-stock  company  or  association,  op  in- 
surance company  in  the  calendar  year  nineteen  hundred  and  seventeen  and  in 
each  year  thereafter,  except  that  if  it  has  fixed  its  own  fiscal  year  under  the 
provisions  of  existing  law,  the  foregoing  rates  shall  apply  to  the  proportion 
of  the  taxable  undistributed  net  income  returned  for  the  fiscal  year  ending 
prior  to  December  thirty-first,  nineteen  hundred  and  seventeen,  which  the 
period  between  January  first,  nineteen  hundred  and  seventeen,  and  the  end 
of  such  fiscal  year  boars  to  the  whole  of  such  fiscal  year." 

§  6336JJ.  (Act  Oct.  3,  1917,  c.  63,  §  4.)     [Repealed.] 

See  note  to  section  6.S36a,  ante. 

This  section  read  as  follows: 

"In  addition  to  the  tax  imposed  by  subdivision  (a)  of  section  ten  of  such  Act 
of  September  eighth,  nineteen  hundred  and  sixteen,  as  amended  by  this  Act, 
there  shall  be  levied,  assessed,  collected,  and  paid  a  like  tax  of  four  per  centum 
upon  the  income  received  in  the  calendar  year  nineteen  hundred  and  seventeen 
and  every  calendar  year  thereafter,  by  every  corporation,  joint-stock  company 
or  association,  or  insurance  company,  subject  to  the  tax  imposed  by  that  sub- 
division of  that  section,  except  that  if  it  has  fixed  its  own  fiscal  year,  the  tax 
imposed  by  this  section  for  the  fiscal  year  ending  during  the  calendar  year 
nineteen  hundred  and  seventeen  shall  be  levied,  assessed,  collected,  and  paid 
only  on  that  proportion  of  its  income  for  such  fiscal  year  which  the  period 
between  January  first,,  nineteen  hundred  and  seventeen,  and  the  end  of  such 
fiscal  year  bears  to  the  whole  of  such  fiscal  year. 

"The  tax  imposed  by  this  section  shall  be  computed,  levied,  assessed,  collect- 
ed, and  paid  upon  the  same  incomes  and  in  the  same  manner  as  the  tax  im- 
posed by  subdivision  (a)  of  section  ten  of  such  Act  of  September  eighth,  nine- 
teen hundred  and  sixteen,  as  amended  by  this  Act,  except  that  for  the  pur- 
pose of  the  tax  imposed  by  this  section  the  income  embraced  in  a  return  of  a 
corporation,  joint-stock  company  or  associati(»i,  or  Insurance  company,  shall 
be  credited  with  the  amount  received  as  dividends  upon  the  stock  or  from  the 
net  earnings  of  any  other  corporation,  joint-stock  company  or  association,  or 
insurance  company,  which  is  taxable  upon  its  net  income  as  provided  in  this 
title." 

§  6336k.  [Repealed.] 

See  note  to  section  6336a,  ante. 

§  6336/.  (Act  Sept.  8,  1916,  c.  463,  §  12,  as  amended.  Act  Oct  3, 
1917,  c.  63,  §  1207.)     [Repealed.] 

Sec  note  to  section  6336a,  ante. 

This  section  as  set  forth  in  U.  S.  Comp.  St.  1916,  §  63361,  was  amended  by 
Act  Oct.  3,  1917,  c.  63,  §  1207,  cited  above,  by  inserting  in  the  third  paragraph 
of  subdivision  a,  after  the  words  "within  the  year  on  its  indebtedness,"  the 
words  "except  on  indebtedness  incurred  for  the  purchase  of  obligations  or  se- 
curities the  interest  upon  which  is  exempt  from  taxation  as  income  under  this 
title"  in  parentheses;  by  inserting  in  said  third  paragraph,  at  the  end  there- 
of the  words  "shall  be  deducted";  by  inserting  in  the  fourth  paragraph  of 
subdivision  a,  after  the  words  "the  United  States,"  the  words  "except  income 
and  excess  profits  taxes,"  in  parentheses;  by  Inserting  in  the  third  paragraph 
of  subdivision  b  thereof,  after  the  words  "within  the  year  on  its  indebtedness," 
the  words  "except  on  indebtedness  incurred  for  the  purchase  of  obligations  or 
securities  the  interest  upon  which  is  exempt  from  taxation  as  income  under 
this  title,"  in  parentheses;  and  by  inserting  in  the  fourth  paragraph  of  sub- 
division b,  after  the  words  "authority  of  the  United  States,"  the  words  "except 
income  and  excess  profits  taxes." 

§  6336m.  (Act  Sept.  8,  1916,  c.  463,  §  13,  as  amended,  Act  Oct.  3, 
1917,  c.  63,  §  1208.)     [Repealed.] 
See  note  to  section  6336a,  ante. 

This  section,  as  set  forth  in  U.  S.  Comp.  St.  1916,  §  6336m,  was  amended 
by  Act  Oct  3,  1917,  c  63,  J  1208,  cited  above,  by  inserting  in  subdivision  e, 
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after  the  words  ''sball  be  made  applicable  to/'  the  words  "the  tax  imposed  by 
subdivision  (a)  of  section  ten  upon/'  See»  also,  note  to  Chapter  Eleven  B  of 
this  Title,  post. 

Not^a  of  Decisioiui 

Constniotion  and  application  in  gen*  could  not  be  assessed  on  income  receiv- 

eral.^-See  Maryland  Casualty  Co.  v.  U.  ed  by  a  receiver  of  an  insolvent  corpo- 

S.,  52  Ct.  CI.  201.  ration.     Scott  v.  Western  Pac,  K.  Co., 

Under  Income  Tax  Act  Oct.  3,  1913,  246  F.  545.  158  C.  O.  A.  515,  affirming 

§  2,  A  to  N,  inclusive,  and  in  view  of  order  Equitable  Trust  Co.  of  New  York 

Corporation  Tax  Act  Aug.  5,  1909,  S  v.  Western  Pac.  Ry.  Co.  (D.  C.)  236  F. 

3S,  and  Income  Tax  Act  Sept  8,  1916,  813. 
pt.  2,   !  13,  subd.   "c,"  income  taxes 

§  6336n.  [Repealed.] 

See  note  to  section  6336a,  ante. 

§  63360.  [Repealed.] 

See  note  to  section  6336a,  ante. 

§  633600.   (Act  Oct.  3,  1917,  c.  63,  §  1009.)  [Repealed.] 

See  note  to  section  6336a,  ante. 

The  text  of  this  section  was  as  follows: 

•T?he  Secretary  of  the  Treasury,  under  rules  and  regulations  prescribed 
by  him,  shall  permit  taxpayers  liable  to  income  and  excess  profits  taxes  to 
make  payments  in  advance  in  installments  or  in  whole  of  an  amount  not  in 
excess  of  the  estimated  taxes  which  will  be  due  from  them,  and  upon  determi- 
nation of  the  taxes  actually  due  any  amount  paid  in  excess  shall  be  refunded 
as  taxes  erroneously  collected:  Provided,  That  when  payment  is  made  in  in- 
stallments at  least  one-fourth  of  such  estimated  tax  shall  be  paid  before  the 
expiration  of  thirty  days  after  the  close  of  the  taxable  year,  at  least  an  addi- 
tional one-fourth  within  two  months  after  the  close  of  the  taxable  year,  at 
least  an  additional  one-fourth  within  four  months  after  the  close  of  the  tax- 
able year,  and  the  remainder  of  the  tax  due  on  or  before  the  time  now  fixed  by 
law  for  such  payment:  Provided  further.  That  the  Secretary  of  the  Treasury, 
under  rules  and  regulations  prescribed  by  him,  may  allow  credit  against  such 
taxes  so  paid  in  advance  of  an  amount  not  exceeding  three  per  centum  per 
annum  calculated  upon  the  amount  so  paid  from  the  date  of  such  payment  to 
the  date  now  fixed  by  law  for  such  payment;  but  no  such  credit  shall  be  al- 
lowed on  payments  in  excess  of  taxes  determined  to  be  due,  nor  on  payments 
made  after  the  expiration  of  four  and  one-half  months  after  the  close  of  the 
taxable  year.  All  penalties  provided  by  existing  law  for  failure  to  pay  tax 
when  due  are  hereby  made  applicable  to  any  failure  to  pay  the  tax  at  the  time 
or  times  required  in  this  section." 

This  section  was  a  part  of  an  act  entitled  "An  act  to  provide  revenue  to 
defray  war  expenses,  and  for  other  purposes,"  cited  above.  Said  act  was  di- 
vided into  thirteen  titles.  This  section  was  a  part  of  Title  X  thereof,  entitled 
"Administrative  Proceedings."  See,  also,  note  to  Chapter  Eleven  B  of  this 
Title,  post. 

§  6336p.  [Repealed.] 

See  note  to  section  6336a,  ante 

§  6336q.  (Act  Sept  8,  1916,  c.  463,  §  18.  as  amended.  Act  Oct.  3, 
1917,  c.  63,  §  1209.)     [Repealed.] 

See  note  to  section  6336a,  antr. 

This  section,  as  amended  by  Act  Oct.  3,  1917,  c.  63,  §  1209,  read  as  follows: 
"Any  person,  corporation,  partnership,  association,  or  insurance  company, 
liable  to  pay  the  tax,  to  make  a  return  or  to  supply  information  required  under 
this  title,  who  refuses  or  neglects  to  pay  such  tax,  to  make  such  return  or  to 
*  supply  such  information  at  the  time  or  times  heroin  specified  in  each  year, 
shall  be  liable,  except  as  otherwise  specially  provided  in  this  title,  to  a  penalty 
of  not  less  than  $20  nor  more  than  $1,000.  Any  individual  or  any  officer  of 
any  corporation,  partnership,  association,  or  insurance  company,  required  by 
law  to  make,  render,  sign,  or  verify  any  return  or  to  supply  any  information, 
who  makes  any  false  or  fraudulent  return  or  statement  with  intent  to  defeat 
or  evade  the  assessment  required  by  this  title  to  be  made,  shall  be  guilty  of  a 
misdemeanor,  and  shall  be  fined  not  exceeding  $2,000  or  be  imprisoned  not  ex- 
V  ceeding  one  year,  or  both,  in  the  discretion  of  the  court,  with  the  costs  of 
prosecution:  Provided,  That  where  any  tax  heretofore  due  and  payable  has 
been  duly  paid  by  the  taxpayer,  it  shall  not  be  re-collected  from  any  withhold- 
ing agent  required  to  retain  it  at  its  source,  nor  shall  any  penalty  be  imposed 
or  collected  in  such  cases  from  the, taxpayer,  or  such  withholding  agent  whose 
duty  it  was  to  retain  it,  for  failure  to  return  or  pay  the  same,  unless  such 
failure  was  fraudulent  and  for  the  purpose  of  evading  payment." 
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§  6336qq.   (Act  Oct.  3,  1917,  c.  63,  §  1010.)     [Repealed.] 

See  note  to  section  6336a,  ante. 

The  text  of  this  section  read  as  follows: 

"Under  rules  and  regulations  prescribed  by  the  Secretary  of  the  Treasury, 
collectors  of  internal  revenue  may  receive,  at  par  and  accrued  interest,  certifi- 
cates of  indebtedness  issued  under  section  six  of  the  Act  entitled  'An  Act  to 
authorize  an  issue  of  bonds  to  meet  expenditures  for  the  national  security  and 
defense,  and,  for  the  purpose  of  assisting  in  the  prosecution  of  the  war,  to 
extend  credit  to  foreign  governments,  and  for  other  purposes,*  approved  April 
twenty-fourth,  nineteen  hundred  and  seventeen,  and  any  subsequent  Act  or 
Acts,  and  uncertified  checks  in  payment  of  income  and  excess-profits  taxes, 
during  such  time  and  under  such  regulations  as  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  shall  prescribe; 
but  if  a  check  so  received  is  not  paid  by  the  bank  on  which  it  is  drawn  the 
person  by  whom  such  check  has  been  tendered  shall  remain  liable  for  the  pay- 
ment of  the  tax  and  for  all  legal  penalties  and  additions  the  same  as  if  such 
check  had  not  been  tendered." 

§§  6336r-6336v.   [Repealed.] 

See  note  to  section  6336a,  ante. 

§  6336W.  (Act  Oct.  3,  1917,  c.  63,  §  5.)     [Repealed.] 

See  note  to  section  6336a,  ante. 

The  text  of  this  section  read  as  follows: 

"The  provisions  of  this  title  shall  not  extend  to  Porto  Rico  or  the  Philippine 
Islands,  and  the  Porto  Rican  or  Philippine  Legislature  shall  have  power  by 
due  enactment  to  amend,  alter,  modify,  or  repeal  the  income  tax  laws  in  force  in 
Porto  Rico  or  the  Philippine  Islands  respectively." 

§§  6336W,  6336X.     [Repealed.] 

See  note  to  section  6336a,  ante. 

§  6336xx.  (Act  Sept.  8,  1916,  c.  463,  §  26,  as  amended,  Act  March 
3,  1917,  c.  159,  §  402,  and  Act  Oct.  3,  1917,  c.  63,  §  1210.)  [Re- 
pealed.] 

See  note  to  section  6336a,  ante. 

This  section  was  added  to  act  Sept.  8,  1916,  c.  463,  by  Act  March  3,  1917, 
c.  159,  §  402,  cited  above.  It  was  amended  by  Act  Oct.  3,  1917,  c  63,  § 
1210,  also  cited  above,  by  inserting,  after  the  words  ''and  the  number  of 
shares  owned  by  each,*'  tl\e  words  "and  the  tax  years  and  the  applicable 
amounts  in  which  such  dividends  were  earned,'*  so  as  to  make  the  section  read 
as  follows: 

See,  also,  note  to  Chapter  Eleven  B  of  this  Title,  post. 

"Every  corporation,  joint-stock  company  or  association,  or  insurance  com- 
pany subject  to  the  tax  herein  imposed,  when  required  by  the  Commissioner  of 
Internal  Revenue,  shall  render  a  correct  return,  duly  verified  under  oath,  of  its 
payments  of  dividends,  -whether  made  in  cash  or  its  equivalent  or  in  stock, 
including  the  names  and  addresses  of  stockholders  and  the  number  of  shares 
owned  by  each,  and  the  tax  years  and  the  applicable  amounts  in  which  such 
dividends  were  earned,  in  such  form  and  manner  as  may  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury." 

§  6336XXX.  (Act  Sept.  8,  1916,  c.  463,  §  27,  as  amended.  Act  Oct.  3, 
1917,  c.  63,  §  1211.)     [Repealed.] 

See  note  to  section  6336a,  ante. 

The  text  of  this  section  was  as  follows: 

"Every  person,  corporation,  partnership,  or  association,  doing  business  as  a 
broker  on  any  exchange  or  board  of  trade  or  other  similar  place  of  business 
shall,  when  required  by  the  Commissioner  of  Internal  Revenue,  render  a  correct 
return  duly  verified  under  oath,  under  such  rules  and  regulations  as  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the>  Secretary  of  the 
Treasury,  may  prescribe,  showing  the  names  of  customers  for  whom  such 
person,  corporation,  partnership,  or  association  has  transacted  any  business, 
with  such  details  as  to  the  profits,  losses,  or  other  information  which  the 
commissioner  may  require,  as  to  each  of  such  customers,  as  will  enable  the 
Commissioner  of  Internal  Revenue  to  determine  whether  all  income  tax  due 
on  profits  or  gains  of  such  customers  has  been  paid." 
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§  6336y.  (Act  Sept.  8,  1916,  c  463,  §  28,  as  amended,  Act  Oct.  3, 
1917,  c.  63,  §  1211.)     [Repealed.] 

See  note  to  Bection  6336a,  ante. 

The  text  of  the  amendatory  act  was  as  follows: 

"All  persons,  corporations,  partnerships,  associations,  and  Insurance  com- 
panies, in  whatever  capacity  acting,  including  lessees  or  mortgagors  of  real  or 
personal  property,  trustees  acting  in  any  trust  capacity,  executors,  administra- 
tors, receivers,  conservators,  and  employers,  making  payment  to  another  person, 
corporation,  partnership,  association,  or  insurance  company,  of  interest,  rent, 
salaries,  wages,  premiums,  annuities,  compensation,  remuneration,  emoluments, 
or  other  fixed  or  determinable  gains,  profits,  and  income  (other  than  payments 
described  in  sections  twenty-six  and  twenty-seven),  of  $800  or  more  in  any 
taxable  year,  or,  in  the  case  of  such  payments  made  by  the  United  States,  the 
officers  or  employees  of  the  United  States  having  information  as  to  such  pay- 
ments and  required  to  make  returns  in  regard  thereto  by  the  regulations  here- 
inafter provided  for,  are  hereby  authorized  and  required  to  render  a  true  and 
accurate  return  to  the  Commissioner  of  Internal  Revenue,  under  such  rules 
and  regulations  and  in  such  form  and  manner  as  may  be  prescribed  by  him, 
witii  the  approval  of  the  Secretary  of  the  Treasury,  setting  forth  the  amount 
of  such  gains,  profits,  and  income,  and  the  name  and  address  of  the  recipient 
of  such  payment:  Provided,  That  such  returns  shall  be  required,  regardless  of 
amounts,  in  the  case  of  payments  of  interest  upon  'bonds  and  mortgages  or 
deeds  of  trust  or  other  similar  obligations  of  corporations,  joint-stock  com- 
panies, associations,  and  insurance  companies,  and  in  the  case  of  collections  of 
items  (not  payable  in  the  United  States)  of  interest  upon  the  bonds  of  foreign 
countries  and  interest  from  the  bonds  and  dividends  from  the  stock  of  foreign 
corporations  by  persons,  corporations,  partnerships,  or  associations,  undertak- 
ing as  a  matter  of  business  or  for  profit  the  collection  of  foreign  payments  of 
such  interest  or  dividends  by  means  of  coupons,  checks,  or  bills  of  exchange. 

"When  necessary  to  make  effective  the  provisions  of  this  section  the  name 
and  address  o^  the  recipient  of  income  shall  be  furnished  upon  demand  of  the 
person,  corporation,  partnership,  association,  or  insurance  company  paying  the 
income. 

"The  provisions  of  this  section  shall  apply  to  the  calendar  year  nineteen 
hundred  and  seventeen  and  each  calendar  year  thereafter,  but  shall  not  apply 
to  the  payment  of  interest  on  obligations  of  the  United  States.*' 

§  6336yy.  (Act  Sept.  8,  1916,  c.  463,  §  29,  as  amended.  Act  Oct.  3, 
1917,  c.  63,  §  1211.)     [Repealed.] 

See  note  to  section  6336a,  ante. 

The  text  of  this  section  was  as  follows: 

"In  assessing  income  tax  the  net  income  embraced  in  the  return  shall  also  ' 
be  credited  with  the  amount  of  any  excess  profits  tax  imposed  by  Act  of  Con- 
gress and  assessed  for  the  same  calendar  or  fiscal  year  upon  the  taxpayer,  and, 
in  the  case'  of  a  member  of  a  partnership,  with  his  proportionate  share  of  such 
excess  profits  tax  imposed  upon  the  partnership." 

§  63363ryy.  (Act  Sept.  8,  1916,  c.  463,  §  30,  as  amended.  Act  Oct.  3, 
1917,  c.  63,  §  1211.)     [Repealed.] 

See  note  to  section  6836a,  ante. 

The  text  of  this  section  was  as  follows: 

"Nothing  in  section  II  of  the  Act  approved  October  third,  nineteen  hundred 
and  thirteen,  entitled  'An  Act  to  reduce  tariff  duties  and  to  provide  revenue 
for  the  Government,  and  for  other  purposes,'  or  in  this  title,  shall  be  construed 
as  taxing  the  income  of  foreign  governments  received  from  investments  in  the 
United  States  in  stocks,  bonds,  or  other  domestic  securities,  owned  by  such 
foreign  governments,  or  from  interest  on  deposits  in  banks  in  the  United  States 
of  moneys  belonging  to  foreign  governments." 

§  6336z.  (Act  Sept.  8,  1916,  c.  463,  §  31,  as  amended.  Act  Oct.  3, 
1917,  c.  63,  §  1211.)     [Repealed.] 

See  note  to  section  6336a,  ante. 

The  text  of  this  section  was  as  follows: 

"(a)  The  term  'dividends'  as  used  in  this  title  shall  be  held  to  mean  any 
distribution  made  or  ordered  to  be  made  by  a  corporation,  joint-stock  company, 
association,  or  insurance  company,  out  of  its  earnings  or  profits  accrued  sinccr 
March  first,  nineteen  hundred  and  thirteen,  and  payable  to  its  shareholders, 
whether  in  cash  or  in  stock  of  the  corporation,  joint-stock  company,  associa- 
tion, or  insurance  company,  which  stock  dividend  shall  be  considered  income, 
to  the  amount  of  the  earnings  or  profits  so  distributed. 

"(b)  Any  distribution  made  to  the  shareholders  or  members  of  a  corporation, 
joint-stock  company,  or  association,  or  insurance  company,  in  the  year  nine- 
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teen  hundred  and  seventeen,  or  subsequent  tax  years,  shall  be  deemed  to  hare 
been  made  from  the  most  recently  accumulated  undivided  profits  or  surplus, 
and  shall  constitute  a  part  of  the  annual  income  of  the  distributee  for  the  year 
in  which  received,  and  shall  be  taxed  to  the  distributee  at  the  rates  prescribed 
by  law  for  the  years  in  which  such  profits  or  surplus  were  accumulated  by  the 
corporation,  joint-stock  company,  association,  or  insurance  company,  but  noth- 
ing herein  shall  be  construed  as  taxing  any  earnings  or  profits  accrued  prior 
to  March  first,  nineteen  hundred  and  thirteen,  but  such  earnings  or  profits  may 
be  distributed  in  stock  dividends  or  otherwise,  exempt  from  the  tax,  after  the 
distribution  of  earnings  and  profits  accrued  since  March  first,  nineteen  hundred 
and  thirteen,  has  been  made.  This  subdivision  shall  not  apply  to  any  distribu- 
tion made  prior  to  August  sixth,  nineteen  hundred  and  seventeen,  out  of  earn- 
ings or  profits  accrued  prior  to  March  first,  nineteen  hundred  and  thirteen." 

Note*  of  Deoiflions 


Construction  and  application  in  gen- 
eral .r-Provisions  in  Income  Tax  Acts 
of  September  8,  1916,  and  October  3, 
1917,  relating  to  dividends,  cannot  be 
deemed  declaratory  of  the  meaning  of 
the  term  as  used  in  Act  Oct.  3,  1913, 
but  should  be  treated  as  a  concession 
to  the  equity  of  stockholders,  in  view 


of  the  attacks  on  the  validity  of  the 
earlier  act,  which  imposed  taxes  on 
dividends  declared  out  of  earnings  or 
profits  which  accrued  before  it  went 
into  effect.  Lynch  v.  Hornby,  38  S.  Ct. 
543,  247  U.  S.  339,  62  L.  Ed.  1149,  re- 
versing judgment  236  F.  661,  149  G. 
C.  A.  657. 


§  6336ZZ.  (Act  Sept.  8,  1916,  c.  463,  §  32,  as  amended,  Act  Oct.  3, 
1917,  c.  63,  §  1211.)     [Repealed.] 

See  note  to  section  G336a,  ante. 

The  text  of  this  section  was  as  follows: 

"Premiums  paid  on  life  insurance  policies  covering  the  lives  of  officers,  em- 
ployees, or  those  financially  interested  in  any  trade  or  business  conducted  by 
an  individual,  partnership,  corporation,  joint-stock  company  or  association,  or 
insurance  company,  shall  not  be  deducted  in  computing  the  net  income  of  such 
individual,  corporation,  joint-stock  company  or  association,  or  insurance  com- 
pany, or  in  computing  the  profits  of  such  partnership  for  the  purposes  of  8ut>- 
division  (e)  of  section  nine.' 
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CHAPTER  NINE  AA— INCOME  TAX 

This  chapter  includes  the  income  tax  provisions  of  the  Revenue  Act  of 
1918.  Such  provisions  appear  in  said  Act  under  the  heading  **Title  II— In- 
come Tax."  For  historical  notes  and  notes  of  decisions  respecting  the  income 
tax  acts  of  1916  and  1917,  see  the  next  preceding  chapter. 


PART    I-GENERAL   PROVISIONS 

g^g  DEFINITIONS 

6336^a.  Definitions. 

DIVIDENDS 

6336%b.  Dividends. 

BASIS  FOB  DETERMININQ  GAIN  OB  LOSS 

6336% bb.  Gain  derived  or  loss  sustain- 
ed from  disposition  of  prop- 
erty. 

INVENTOBIES 

6336%c.  Inventories;     form   and   con- 
tents. 

NEt    LOSSES 

6336% cc.  Net  losses,  determination  of. 

FISCAL    TEAS    WITH    DIFFEBENT    BATES 

6336%d.  Proportion   of  tax   for   fiscal 
year  with  different  years. 

PABTS  OF  INCOME  SUBJECT  TO  BATE  FOB 
DIFFERENT  TEABS 

6336%  dd.  Rates  for  different  years. 


PART   II— INDIVIDUALS 

g^  NOBMAL  TAX 

6336%e.  Normal  tax ;   rates. 

SUBTAX 

6336%ee.  Surtax;    rates. 

NET   INCOME   DEFINED 

6336%f.  Net  income;  computation. 

GBOSS  INCOME  DEFINED 

6336%ff.  Gross  income;    what  consti- 
tutes. 

DEDUCTIONS  ALLOWED 

6336%g.  Computation  of  net  incomes; 
deductions  allowed. 

ITEMS   NOT  DEDUCTIBLE 

6336%gg.  Computation  of  net  incomes; 
deductions  not  allowed. 

CREDITS    ALLOWED 

6336%h.  Credits  allowed  for  purposes 
of  normal  tax. 


(1312) 


Ch.  9aa) 


INTERNAL   BEVENUE 


won  RESIDENT    ALIENS — ALLOWANCE   OF 

DEDUCTIONS  AND  CREDITS 
Sec 

6336%hh.  Deductions  and  credits  to 
nonresident  alien. 

PARTNSBSHIPS  AND  PERSONAL  SERVICE 
CORPORATIONS 

6336%i.  Tax  on  partnerships  and  per- 
sonal   service    corporations;* 
credits;    net  income. 

ESTATES  AND  TRUSTS 

6336^11.  Incomes  of  estates  or  property 
held  in  trust ;  returns ;  net 
income ;  deductions  and 
credits. 

PEOFnB  OF  CORPORATIONS  TAXABLE  TO 
STOCKHOLDERS 

6336%j.  Taxation  of  accumulated  prof- 
its of  corporations;  state- 
ments of  gains  and  profits. 

PAYMENT   OF  TAX  AT  SOURCE 

6336^jj.  Taxes  to  be  deducted  and 
withheld  ai  source ;  returns. 

CREDIT  FOB  TAXES 

6336%k.  Credits  allowed. 

INDIVIDUAL   RETURNS 

6336%kk.  Returns;  persons  required 
-to  make. 

PARTNERSHIP    RETURNS 

6336^^7.  Partnership  returns;  con- 
tents ;    verification. 

FIDUCIARY    RETURNS 

6336% R.  Returns  by  fiduciaries;  con- 
tents ;     verification. 

RETURNS    WHEN     ACCOUNTING     PERIOD 

CHANGED 

6336%m.  Returns  on  change  from  fis- 
cal to  calendar  year;  com- 
putation of  net  income. 

TIME  AND   PLACE  FOR  FILING  RETURNS 

6336%mm.  Returns ;  time  for  making ; 
to  whom  made. 

UNDERSTATEMENT    IN     RETURNS 

6336%n.  Understatements  in  returns; 
increase. 

PART    III— CORPORATIONS 

TAX  ON  CORPORATIONS 

6336%nn.  Tax  on  net  incomes;  Fed- 
eral controlled  transporta- 
tion systems. 

CONDITIONAL  AND    OTHER  EXEMPTIONS 

6336^0.  Organization   exempted. 

NET   INCOME   DEFINED 

6336% 00.  Net     income;     computation. 

GROSS    INCOME     DEFINED 

6336%p.  Gross  income;  what  consti- 
tutes. 

DEDUCTIONS    ALLOWED 

6336% pp.  Deductions;    items   allowed. 
Supp.U.S.CoMP.*19— 83 


Sec. 


ITEMS  NOT  DEDUCTIBLB 


6336%q.  deductions;  items  not  al- 
lowed. 

CREDITS    ALLOWED 

6336%qq.  Credits;    items  allowed. 

V 

PAYMENT  OF  TAX  AT  SOURCE 

6836%r.  Deduction  and  withholding  of 
tax  at  source. 

CREDIT  FOR  TAXES 

633e%rr.  Credit  for  other  taxes. 

CORPORATION    RETURNS 

6336%s.  Returns,  form  and  contents; 
verifications. 

CONSOLIDATED   RETURNS 

6336% ss.  Consolidated  returns  of  af- 
filiated corporations. 

TIME  AND  PLACE  FOB  FILING  RETURNS 

6336% t  Returns;  time  for  making;  to 
whom  made. 

PART      ly— ADMINISTRATIVE 
PROVISIONS      , 

PAYMENT   OF  TAXES 

6336%tt.  (a)  Payment  of  tax  in  in- 
stallments ;  time  for ; 
payment  in  single  pay- 
ment. 

(b)  Examination    of   returns; 

recomputation  of  in- 
stallments ;  credit  or 
refund  of  excess  pay- 
ments ;  payment  of  dif- 
ference where  amount  , 
paid  is  insufl!cient ; 
penalty  for  understate- 
ment. 

(c)  Payment  upon  notice  and 

demand. 

(d)  Time     for     determination 

and  assessment  of  tax; 
limitation  of  suits  for 
taxes. 

(e)  Penalty  on  unpaid  taxes; 

notice  of  time  when  tax 
becomes  due. 

(f)  Distraint. 

(g)  Termination     of     taxable 

period;  seccarity  for  re- 
turn and  (payment  of 
taxes. 

BECEIPTS  FOR  TAXES 

6336%  u.  Receipts  for  taxes  paid. 

REFUNDS 

6336%uu.  Credit  or  refund  of  excess 
payments;  time  for  filing 
claim  for. 

PENALTIES 

6336% V.  Failure  to  pay  or  collect  tax, 
make  return  or  supply  in- 
formation, or  attempting  to 
defeat  or  evade  tax;  penal- 
ties. 
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Sec.  Sec. 

BXTUBNS    or  PAYMENTS    OT   DIVIDENDS  PITB LIGATION    OF    STATISTICS 

6336%w.  Returns  or  iwiyments  of  div-      6336%jix.  Statistics    of   operation    of 
idends  by  corporations  and  law;    contents, 

personal    service    corpora- 

Jj^jjg^  COLLEOnON    OP   FOBBION    ITE1C8 

6336^7.  Licenses  to  and  regrulation  of 

BETURN8  OF  BBOKEBS  persons     coUectiniT     foreign 

6336^/6 w.  Returns    by    brokers ;     con-     *  payments  of  interest,  or  div- 

tents.  Idends. 

INFORMATION    AT   SOUBCB  CITIZENS    OT    UNITED    STATES    P0S8EB- 

•    SIGNS 

6336% WW.  Returns  by  persons  making      6333% yy.  Taxation     of     citizens     of 
lel^  *    '''''"  ^^^«1   States  possessions. 

POBTO   BICO   AND   P&ILIPPINE   ISLANDS 

BETUBNS  TO  BE  PUBLIC  BEC0BD8  6336%2.  Income  tax  in  Porto  Rico  and 

6336%x.  Returns  to  be  public  records;  Philippine     Islands;      levy, 

inspection;    lists  of  persons  assessment,    collection,    and 

making  returns.  payment;    returns. 

PART  I— GENERAL  PROVISIONS 

DEFINITIONS 

§  eSSeVsa.  (Act  Feb.  24»  1919,  c.  18,  §  200.)     Definitions. 

When  used  in  this  title — 

The  term  "taxable  year"  means  the  calendar  year,  or  the  fiscal 
year  ending  during  such  calendar  year,  upon  the  basis  of  which 
the  net  income  is  computed  under  section  212  or  section  232.  The 
term  "fiscal  year"  means  an  accounting  period  of  twelve  months 
ending  on  the  last  day  of  any  month  other  than  December.  The 
first  taxable  year,  to  be  called  the  taxable  year  1918,  shall  be  the 
calendar  year  1918  or  any  fiscal  year  ending  during  the  calendar 
year  1918; 

The  term  "fiduciary"  means  a  guardian,  trustee,  executor,  admin- 
'   istrator,  receiver,  conservator,  or  any  person  acting  in  any  fiduciary 
capacity  for  any  person,  trust  or  estate; 

The  term  "withholding  agent"  means  any  person  required  to  de- 
duct and  withhold  any  tax  under  the  provisions  of 'section  221  or 
section  237; 

The  term  "personal  service  corporation"  means  a  corporation 
whose  income  is  to  be  ascribed  primarily  to  the  activities  of  the 
principal  owners  or  stockholders  who  are  themselves  regularly  en- 
gaged in  the  active  conduct  of  the  affairs  of  the  corporation  and 
in  which  capital  (whether  invested  or  borrowed)  is  not  a  material 
income-producing  factor;  but  does  not  include  any  foreign  corpo- 
ration, nor  any  corporation  50  per  centum  or  more  of  whose  gross 
income  consists  either  (1)  of  gains,  profits  or  income  derived  from 
trading  as  a  principal,  or  (2)  of  gains,  profits,  commissions,  or 
other  income,  derived  from  a  Government  contract  or  contracts 
made  between  April  6,  1917,  and  November  11,  1918,  both  dates  in- 
clusive ; 

The  term  "paid,"  for  the  purposes  of  the  deductions  and  credits 
under  this  title,  means  "paid  or  accrued"  or  "paid  or  incurred,"  and 
the  terms  "paid  or  incurred"  and  "paid  or  accrued"  shall  be  con- 
strued according  to  the  method  of  accounting  upon  the  basis  of 
which  the  net  income  is  computed  under  section  212.  (40  Stat. 
1058.) 

This  section  is  §  200  of  the  Revenue  Act  of  1918,  cited  above. 
Sections  212,  221  and  232  of  this  Act,  referred  to  in  this  section,  are  set 
forth  post,  S§  6336i^f,  6336MiJJ,  633(5^od. 
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DIVIDENDS 

§  6336i/8b.  (Act  Feb.  24,  1919,  c.  18,  §  201.)     Dividends. 

(a)  The  term  "dividend"  when  used  in  thisjtitle  (except  iii  para- 
graph (10)  of  subdivision  (a)  of  section  234)  means  (1)  any  dis- 
tribution made  by  a  corporation,  other  than  a  personal  service  cor- 
poration, to  its  shareholders  or  members,  whether  in  cash  or  in 
other  property  or  in  stock  of  the  corporation,  out  of  its  earnings 
or  profits  accumulated  since  February  28,  1913,  or  (2)  any  such 
distribution  made  by  a  personal  service  corporation  out  of  its  earn- 
ings or  profits  accumulated  since  February  28,  1913,  and  prior  to 
January  1,  1918. 

(b)  Any  distribution  shall  be  deemed  to  have  been  made  from 
earnings  or  profits  unless  all  earnings  and  profits  have  first  'been 
distributed.  Any  distribution  made  in  the  year  1918  or  any  year 
thereafter  shall  be  deemed  to  have  been  made  from  earnings  or 
profits  accumulated  since  February  28,  1913,  or,  in  the  case  of  a 
personal  service  corporation,  from  the  most  recently  accumulated 
earnings  or  profits;  but  any  earnings  or  profits  accumulated  prior 
to  March  1,  1913,  may  be  distributed  in  stock  dividends  or  other- 
wise, exempt  from  the  tax,  after  the  earnings  and  profits  accumu- 
lated since  February  28,  1913,  have  been  distributed. 

(c)  A  dividend  paid  in  stock  of  the  corporation  shall  be  consid- 
ered income  to  the  amount  of  the  earnings  or  profits  distributed. 
Amounts  distributed  in  the  liquidation  of  a  corporation  shall  be 
treated  as  payments  in  exchange  for  stock  or  shares,  and  any  gain 
or  profit  realized  thereby  shall  be  taxed  to  the  distributee  as  other 
gains  or  profits.  ^ 

(d)  If  any  stock  dividend  (1)  is  received  by  a  taxpayer  between 
January  1  and  November  1,  1918,  both  dates  inclusive,  or  (2)  is 
during  such  period  bona  fide  authorized  or  declared,  and  entered  on 
the  books  of  the  corporation,  and  is  received  by  a  taxpayer  after 
November  1,  1918,  and  before  the  expiration  of  thirty  days  after 
passage  of  this  Act,  then  such  dividend  shall,  in  the  manner  pro^ 
vided  in  section  206,  be  taxed  to  the  recipient  at  the  rates  prescribed 
by  law  for  the  yea^s  in  which  the  corporation  accumulated  the  earn- 
ings or  profits  from  which  such  dividend  was  paid,  but  the  dividend 
shall  be  deemed  to  have  been  paid  from  the  most  recently  accumu- 
lated earnings  or  profits. 

(e)  Any  distribution  made  during  the  first  sixty  days  of  any  tax- 
able year  shall  be  deemed  to  have  been  made  from  earnings  or 
profits  accumulated  during  preceding  taxable  years;  but  any  dis- 
tribution made  during  the  remainder  of  the  taxable  year  shall  be 
deemed  to  have  been  made  from  earnings  or  profits  accumulated 
between  the  close  of  the  preceding  taxable  year  and  the  date  of 
distribution,  to  the  extent  of  such  earnings  or  profits,  and  if  the 
books  of  the  corporation  do  not  show  the  amount  of  such  earnings 
or  profits,  the  earnings  or  profits  for  the  accounting  period  within 
which  the  distribution  was  made  shall  be  deemed  to  have  been 
accumulated  ratably  during  such  period.     (40  Stat.  '1059.) 

This  section  is  §  201  of  the  Revenue  Act  of  1918,  cited  above. 

For  corresponding  provisions  in  §  31  of  the  Revenue  Act  of  1916,  as  added 
by  §  1211  of  the  Revenue  Act  of  1917,  see  note  to  §  6336z,  ante. 

Sections  206  and  234  of  this  act,  referred  to  in  this  section,  are  set  forth 
post,  |§  6336^dd.  6336%pp. 

Notes  of  Deoisioiui 

Deoisfons     under     prior     aot8.r— See 
notes  to  SS  6321,  6327,  6336z,  ante. 
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BASIS  FOR  DETERMINING  GAIN  OR  LOSS 

§  eaaei/gbb.  (Act  Feb.  24,  1919,  c.  18,  §  202.)     Gain  derived  or 
loss  sustained  from  disposition  of  properly. 

(a)  For  the  purpose  of  ascertaining  the  gam  derived  or  loss  sus- 
tained from  the  sale  or  other  disposition  of  property,  real,  personal, 
or  mixed,  the  basis  shall  be— ^ 

(1)  In  the  case  of  property  acquired  before  March  1,  1913,  the 
fair  market  price  or  value  of  such  property  as  of  that  date ;  and 

(2)  In  the  case  of  property  acquired  on  or  after  that  date,  the 
cost  thereof;  or  the  inventory  value,  if  the  inventory  is  made  in 
accordance  with  section  203. 

(b)  When  property  is  exchanged  for  other  property,  the  prop- 
erty received  in  exchange  shall  for  the  purpose  of  determining  gain 
or  loss  be  treated  as  the  equivalent  of  cash  to  the  amount  of  its  fair 
market  value,  if  any;  but  when  in  connection  with  the  reorganiza- 
tion, merger,  or  consolidation  of  a  corporation  a  person  receives  in 
place  of  stock  or  securities  owned  by  him  new  stock  or  securities  of 
no  greater  aggregate  par  or  face  value,  no  gain  or  loss  shall  be 
deemed  to  occur  from  the  exchange,  and  the  new  stock  or  securities 
received  shall  be  treated  as  taking  the  place  of  the  stock,  securities, 
or  property  exchanged. 

When  in  the  case  of  any  such  reorganization,  merger  or  con- 
solidation the  aggregate  par  or  face  value  of  the  new  stock  or  se- 
curities received  is  in  excess  of  the  aggregate  par  or  face  value  of 
the  stock  orvSecurities  ex<:hanged,  a  like  amount  in  par  or  face  value 
of  the  new  stock  or  securities  received  shall  be  treated  as  taking 
the  place  of  the  stock  or  securities  exchanged,  and  the  amount  of 
the  excess  in  par  or  face  value  shall  be  treated  as  a  gain  to  the  ex- 
tent that  the  fair  market  value  of  the  new  stock  or  securities  is 
greater  than  the  cost  (or  if  acquired  prior  to  March  1,  1913,  the  fair 
market  value  as  of  that  date)  of  the  stock  or  securities  exchanged. 
(40  Stat.  1060.) 

This  section  is  $  202  of  the  Revenne  Act  of  1918,  dted  above. 

For  corresponding  provisions  in^  2  of  the  Revenue  Act  of  191(J,  aa  amend- 
ed by  |  1200  of  the  Revenue  Act  of  1917,  see  note  to  §  9336b[c],  ante. 

Section  203  of  this  act/  referred  to  in  this  section,  is  set  forth  post,  § 
6336i^c. 

INVENTORIES 

§  6336V8C.  (Act  Feb.  24,  1919,  c.  18,  §  203.)  Inventories;  form 
and  contents. 
Whenever  in  the  opinion  of  the  Commissioner  the  use  of  in- 
ventories is  necessary  in  order  clearly  to  determine  the  income  of 
any  taxpayer,  inventories  shall  be  taken  by  such  taxpayer  upon 
such  basis  as  the  Commissioner,  with  the  approval  of  the  Secre- 
tary, may  prescribe  as  conforming  as  nearly  as  may  be  to  the  best 
accounting  practice  in  the  trade  or  business  and  as  most  clearly 
reflecting  the  income.     (40  Stat.  1060.) 

This  section  is  §  203  of  the  Revenue  Act  of  1918,  cited  above. 

NET  LOSSES 

§  6336V8CC.  (Act  Feb.  24,  1919,  c.  18,  §  204.)  Net  losses;  deter- 
mination of. 
(a)  As  used  in  this  section  the  term  "net  loss"  refers  only  to  net 
losses  resulting  from  either  (1)  the  operation  of  any  business  reg- 
ularly carried  on  by  the  taxpayer,  or  (2)  the  bona  fide  sale  by 
the  taxpayer  of  plant,  buildings,  machinery,  equipment  or  other 
facilities,  constructed,  installed  or  acquired  by  the  taxpayer  on  or 
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after  April  6,  1917,  for  the  production  of  articles  contributing  to 
the  prosecution  of  the  present  war;  and  when  so  resulting  means 
the  excess  of  the  deductions  allowed  by  law  (excluding  in  the  case 
of  corporations  amounts  allowed  as  a  deduction  under  paragraph 
(6)  of  subdivision  (a)  of  section  234)  over  the  sum  of  the  gross  in- 
come plus  any  interest  received  free  from  taxation  both  under  this 
title  and  under  Title  III. 

(b)  If  for  any  taxable  year  beginning  after  October  31,  1918,  and 
ending  prior  to  January  1,  1920,  it  appears  upon  the  production  of 
evidence  satisfactory  to  the  Commissioner  that  any  taxpayer  has 
sustained  a  net  loss,  the  amount  of  such  net  loss  shall  under  regu- 
lations prescribed  by  the  Commissioner  with  the  approval  of  the 
Secretary  be  deducted  from  the  net  income  of  the  taxpayer  for  the 
preceding  taxable  year ;  and  the  taxes  imposed  by  this  title  and  by 
Title  III  for  such  preceding  taxable  year  shall  be  redetermined 
accordingly.  Any  amount  found  to  be  due  to  the  taxpayer  upon 
the  basis  of  such  redeterminafion  shall  be  credited  or  refunded  to 
the  taxpayer  in  accordance  with  the  provisions  of  section  252.  If 
such  net  loss  is  in  excess  of  the  net  income  for  such  preceding  tax- 
able year,  the  amount  of  such  excess  shall  under  regulations  pre- 
scribed by  the  Commissioner  with  the  approval  of  the  Secretary  be 
allowed  as  a  deduction  in  computing  the  net  income  for  the  suc- 
ceeding taxable  year. 

(c)  The  benefit  of  this  section  shall  be  allowed  to  the  members 
of  a  partnership  and  the  beneficiaries  of  an  estate  or  trust  under 
regulations  prescribed  by  the  Commissioner  with  the  approval  of 
the  Secretary.    (40  Stat.  1060.) 

This  section  is  §  204  of  the  Revenue  Act  of  1918,  cited  aboye. 
Sections  234  and  252  of  this  act,  referred  to  in  this  section,  are  set  forth 
post.  SS  6336%pp,  6336%uu. 

FISCAL  YEAR  WITBT  DIFFERENT  RATES 

§  6336V8d.  (Act  Feb.  24,  1919,  c.  18,  §  205.)     Proportion  of  tax 
for  fiscal  year  with  different  rates. 

(a)  If  a  taxpayer  makes  return  for  a  fiscal  year  beginning  in 

1917  and  ending  in  1918,  his  tax  under  this  title  for  the  first  tax- 
able year  shall  be  the  sum  of:  (1)  the  same  proportion  of  a  tax  for 
the  entire  period  computed  under  Title  I  of  the  Revenue  Act  of 
1916  as  amended  by  the  Revenue  Act  of  1917  and  under  Title  I  of 
the  Revenue  Act  of  1917,  which  the  portion  of  such  period  falling 
within  the  calendar  year  1917  is  of  the  entire  period,  and  (2)  the 
same  proportion  of  a  tax  for  the  entire  period  computed  under  this 
title  at  the  rates  for  the  calendar  year  1918  which  the  portion  of  such 
period  falling  within  the  calendar  year  1918  is  of  the  entire  period : 
Provided,  That  in  the  case  of  a  personal  service  corporation  the 
amount  to  be  paid  shall  be  only  that  specified  in  clause  (1). 

Any  amount  heretofore  or  hereafter  paid  on  account  of  the  tax 
imposed  for  such  fiscal  year  by  Title  I  of  the  Revenue  Act  of  1916 
as  amended  by  the  Revenue  Act  of  1917,  and  by  Title  I  of  the  Rev- 
enue Act  of  1917,  shall  be  credited  towards  the  payment  of  the  tax 
imposed  for  such  fiscal  year  by  this  act,  and  if  the  amount  so  paid 
exceeds  the  amount  of  such  tax  imposed  by  this  act,  or,  in  the  case 
of  a  personal  service  corporation,  the  amount  specified  in  clause 
(1),  the  excess  shall  be  credited  or  refunded  in  accordance  with 
the  provisions  of  section  252. 

(b)  If  a  taxpayer  makes  a  return  for  a  fiscal  year  beginning  in 

1918  and  ending  in  1919,  the  tax  under  this  title  for  such  fiscal  year 
shall  be  the  sum  of:  (1)  the  same  proportion  of  a  tax  for  the  entire 
period  computed  under  this  title  at  the  rates  specified  for  the  cal- 
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endar  year  1918  which  the  portion  of  such  period  falling  within 
the  calendar  year  1918  is  of  the  entire  period,  and  (2)  the  same 
proportion  of  a  tax  for  the  entire  period  computed  under  this  title 
at  the  rates  specified  for  the  calendar  year  1919  which  the  portion 
of  such  period  falling  within  the  calendar  year  1919  is  of  the  entire 
period. 

(c)  If  a  fiscal  year  of  a  partnership  begins  in  1917  and  ends  in 
1918  or  begins  in  1918  and  ends  in  1919,  then  notwithstanding  the 
provisions  of  subdivision  (b)  of  section  218,  (1)  the  rates  for  the 
calendar  year  during  which  such  fiscal  year  begins  shall  apply  to 
an  amount  of  each  partner's  share  of  such  partnership  net  income 
(determined  under  the  law  applicable  to  such  year)  equal  to  the 
proportion  which  the  part  of  such  fiscal  year  falling  within  such 
calendar  year  bears  to  the  full  fiscal  year,  and  (2)  the  rates  for  the 
calendar  year  during  which  such  fiscal  year  ends  shall  apply  to 
an  amount  of  each  partner's  share  of  such  partnership  net  income 
(determined  under  the  law  applicable  to  such  calendar  year)  equa? 
to  the  proportion  which  the  part  of  such  fiscal  year  falling  within 
such  calendar  year  bears  to  the  full  fiscal  year:  Provided,  That  in 
the  case  of  a  personal  service  corporation  with  respect  to  a  fiscal 
year  beginning  in  1917  and  ending  in  1918,  the  amount  specified 
in  clause  (1)  shall  not  be  subject  to  normal  tax.    (40  Stat.  1061.) 

^        This  section  is  §  205  of  the  Revenue  Act  of  1918,  cited  above. 

Section  252  of  this  act,  referred  to  in  this  section,  is  set  forth  post,  § 
6336Mjuu. 


PARTS  OF  INCOME  SUBJECT  TO  RATES  FOR  DIFFERENT  YEARS 

§  eaaeVsdd.  (Act  Feb.  24,  1919,  c.  18,  §  206.)  Rates  for  different 
years. 
Whenever  parts  of  a  taxpayer's  income  are  subject  to  rates  for 
different  calendar  years,  the  part  subject  to  the  rates  for  the  most 
recent  calendar  year  shall  be  placed  in  the  lower  brackets  of  the 
rate  schedule  provided  in  this  title,  the  part  subject  to  the  rates 
for  the  next  preceding  calendar  year  shall  be  placed  in  the  next 
higher  brackets  of  the  rate  schedule  applicable  to  that  year,  and  so 
on  until  the  entire  net  income  has  been  accounted  for.  In  deter- 
mining the  income,  any  deductions,  exemptions  or  credits  of  a 
kind  not  plainly  and  properly  chargeable  against  the  income  taxable 
at  rates  for  a  preceding  year  shall  first  be  applied  against  the  in- 
come subject  to  rates  for  the  most  recent  calendar  year;  but  any 
balance  thereof  shall  be  applied  against  the  income  subject  to  the 
rates  of  the  next  preceding  year  or  years  until  fully  allowed.  (40 
Stat.  1062.) 

This  section  is  §  200  of  the  Revenue  Act  of  1918,  cited  above. 

PART  II.— INDIVIDUALS 

NORMAL  TAX 

§  6336V8e.  (Act  Feb.  24,  1919,  c.  18,  §  210.)     Normal  tax;   rates. 

In  lieu  of  the  taxes  imposed  by  subdivision  (a),  of  section  1  of 
the  Revenue  Act  of  1916  and  by  section  1  of  the  Revenue  Act  of 
1917,  there  shall  be  levied,  collected,  and  paid  for  each  taxable  year 
upon  the  net  income  of  every  individual  a  normal  tax  at  the  fol- 
lowing rates: 

(a)  For  the  calendar  year  1918,  12  per  centum  of  the  amount  of 
the  net  income  in  excess  of  the  credits  provided  in  section  216: 
Provided,  That  in  the  case  of  a  citizen  or  resident  of  the  United 
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States  the  rate  upon  the  first  $4,000  of  such  excess  amount  shall  be 
6  per  centum; 

(b)  For  each  calendar  year  thereafter,  8  per  centum  of  the 
amount  of  the  net  income  in  excess  of  the  credits  provided  in  sec- 
tion 216 :  Provided,  That  in  the  case  of  a  citizen  or  resident  of  the 
United  States  the  rate  upon  the  first  $4,000  of  such  excess  amount 
shall  be  4  per  centum.     (40  Stat.  1062.) 

This  section  is  |  210  of  the  Revenue  Act  of  1918,  dted  above. 

The  taxes  imposed  by'  this  section  are  in  lieu  of  the  tax  imposed  by 
§  l[a]  of  the  Revenue  Act  of  1916  and  |  1  of  the  Revenue  Act  of  1917  (see 
U.  S.  Comp.  St  1916,  |«6336a[a],  and  note  to  §  6336aa,  ante). 

Section  216  of  this  act,  referred  to  in  this  section,  is  set  forth  post,  i 
6336%h. 

llotea  of  Deelsioiui 

Decisions     ander     prior     aets^-Seo 
notes  to  H  6319,  6321,  6336b,  ante. 

SURTAX 

§  esSGVsee.  (Act  Feb.  24,  1919,  c.  18,  §  211.)     Surtax;  rates. 

(a)  In  lieu  of  the  taxes  imposed  by  subdivision  (b)  of  section  1 
of  the  Revenue  Act  of  1916  and  by  section  2  of  the  Revenue  Act 
of  1917,  but  in  addition  to  the  normal  tax  imposed  by  section  210 
of  this  Act,  there  shall  be  levied,  collected,  and  paid  for  each  taxable 
year  upon  the  net  income  of  every  individual,,  a  surtax  equal  to  the 
sum  of  the  following: 

1  per  centum  of  the  amount  by  wfiich  the  net  income  exceeds 
$5,0(X)  and  does  not  exceed  $6,000; 

2  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$6,000  and  does  not  exceed  $8,000 ; 

3  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$8,000  and  does  not  exceed  $10,000 ; 

4  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$10,000  and  does  not  exceed  $12,000; 

5  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$12,000  and  does  not  exceed  $14,000 ; 

6  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$14,000  and  does  not  exceed  $16,000; 

7  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$16,000  and  does  not  exceed  $18,000 ; 

8  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$18,000  and  does  not  exceed  $20,000; 

9  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$20,000  and  does  not  exceed  $22,000; 

10  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$22,000  and  does  not  exceed  $24,000; 

11  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$24,000  and  does  not  exceed  $26,000; 

12  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$26,000  and  does  not  exceed  $28,000; 

13  per  centum  of  the  amount  by  which  •the  net  income  exceeds 
$28,000  and  does  not  exceed  $30,000 ; 

14  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$30,000  and  does  not  exceed  $32,000; 

15  per  centum  of  the  amount  by  which  the  .net  income  exceeds 
$32,000  and  does  not  exceed  $34,000; 

16  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$34,000  and  does  not  exceed  $36,000; 

17  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$36,000  and  does  not  exceed  $38,000; 
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18  per  centum 
$38,000  and  does 

19  per  centum 
$40,000  and  does 

20  per  centum 
$42,000  and  does 

21  per  centum 
$44,000  ^nd  does 

22  per  centum 
$46,000  and  does 

23  per  centum 
$48,000  and  does 

24  per  centum 
$50,000  and  does 

25  per  centum 
$32,000  and  does 

26  per  centum 
$54,000  and  does 

27  per  centum 
$56,000  and  does 

28  per  centum 
$58,000  and  does 

29  per  centum 
$60,000  and  does 

30  per  centum 
$62,000  and  does 

31  per  centum 
$64,000  and  does 

32  per  centum 
$66,000  and  does 

33  per  centum 
$68,000  and  does 

34  per  centum 
$70,000  and  does 

35  per  centum 
$72,000  and  does 

36  per  centum 
$74,000  and  does 

37  per  centum 
$76,000  and  does 

38  per  centum 
$78,000  and  does 

39  per  centum 
$80,000  and  does 

40  per  centum 
$82,000  and  does 

41  per  centum 
$84,000  and  does 

42  per  centum 
$86,000  and  does 

43  per  centum 
$88,000  and  does 

44  per  centum 
$90,000  and  does 

45  per  centum 
$92,000  and  does 

46  per  centum 
$94,000  and  does 
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of  the  amount  by  which 

not  exceed  $40,000; 

of  the  amount  by  which 

not  exceed  $42,000 ; 

of  the  amount  by  which 

not  exceed  $44,000; 

of  the  amount  by  which 

not  exceed  $46,000; 

of  the  amount  by  which 

not  exceed  $48,000; 

of  the  amount  by  which 

not  exceed  $50,000; 

of  the  amount  by  which 

not  exceed  $52,000; 

of  the  amount  by  which 

not  exceed  $54,000; 

of  the  amount  by  which 

not  exceed  $56,000; 

of  the  amount  by  which 

not  exceed  $58,000 ; 

of  the  amount  by  which 

not  exceed  $60,000; 

of  the  amount  by  which 

not  exceed  $62,000; 

of  the  amq^int  by  which 

not  exceed  $64,000; 

of  the  amount  by  which 

not  exceed  $66,000 ; 

of  the  amount  by  which 

not  exceed  $68,000; 

of  the  amount  by  which 

not  exceed  $70,000 ; 

of  the  amount  by  which 

not  exceed  $72,000; 

of  the  amount  by  which 

not  exceed  $74,000;      , 

of  the  amount  by  which 

not  exceed  $76,000; 

of  the  amount  by  which 

not  exceed  $78,000 ; 

of  the  amount  by  which 

not  exceed  $80,000; 

of  the  amount  bv  which 

not  exceed  $82,000; 

of  the  amount  by  which 

not  exceed  $84,000 ; 

of  the  amount  by  which 

not  exceed  $86,000; 

of  the  amount  by  which 

not  exceed  $88,000; 

of  the  amount  by  which 

not  exceed  $90,000; 

of  the  amount  by  which 

not  exceed  $92,000; 

of  the  amount  by  which 

not  exceed  $94,000 ; 

of  the  amount  by  which 

not  exceed  $96,000; 
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47  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$96,000  and  does  not  exceed  $98,000; 

48  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$98,000  and  does  not  exceed  $100,000; 

52  per  centum  of  the  amount  by  which  the  net 
$100,000  and  does  not  exceed  $150,000; 

56  per  centum  of  the  amount  by  which  the  net 
$150,000 /and  does  not  exceed  $200,000; 

60  per  centum  of  the  amount  by  which  the  net 
$200,000  and  does  not  exceed  $300,000 ; 

63  per  centum  oi  the  amount  by  which  the  net 
$300,000  and  does  not  exceed  $500,000 ; 

64  per  centum  of  the  amount  by  which  the  net 
$500,000  and  does  not  exceed  $1,000,000; 

65  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$1,000,000.  • 

(b)  In  the  case  of  a  bona  fide  sale  of  mines,  oil  or  gas  wells,  or 
any  interest  therein,  where  the  principal  value  of  the  property  has 
been  demonstrated  by  prospecting  or  exploration  and  discovery 
work  done  by  the  taxpayer,  the  portion  of  the  tax  imposed  by  this 
section  attributable  to  such  sale  shall  not  exceed  20  per  centum  of 
the  selling  price  of  such  property  or  interest.     (40  Stat.  1062.) 

This  section  is  §  211  of  the  Revenue  Act  of  1918,  cited  above. 

The  taxes  imposed  by  this  section  are  in  lieu  of  those  imposed  by  §  l[b] 
of  the  Revenue  Act  of  1916  and  §  2  of  the  Revenue  Act  of  1917  (se^e  U.  S. 
Gomp.  St  1916,  I  6336a[b],  and  note  to  |  6336aaa,  ante). 

Notes  of  Decisions 

\    Decisions  under  prior  acts<— See  note 
to  §  6320,  ante. 

NET  INCOME  DEFINED 

§  6336V8f.  (Act  Feb.  2%  1919,  c.  18,  §  212.)     Net  income;^  compu- 
tation. 

(a)  In  the  case  of  an  individual  the  term  "net  income"  means  the 
gross  income  as  defined  in  section  213,  less  the  deductions  allowed 
by  section  214. 

(b)  The  net  income  shall  be  computed  upon  the  basis  of  the  tax- 
payer's annual  accounting  period  (fiscal  year  or  calendar  year,  as 
the  case  may  be)  in  accordance  with  the  method  of  accounting  regu- 
larly employed  in  keeping  the  books  of  such  taxpayer ;  but  if  no 
such  method  of  accounting  has  been  so  employed,  or  if  the  method 
employed  does  not  clearly  reflect  the  income,  the  computation  shall 
be  made  upon  such  basis  and  in  such  manner  as  in  the  opinion  of 
the  Commissioner  does  clearly  reflect  the  income.  If  the  taxpay- 
er's annual  accounting  period  is  other  than  a  fiscal  year  as  defined 
in  section  200  or  if  the  tiaxpayer  has  no  annual  accounting  period  or 
does  not  keep  books,  the  net  income  shall  be  computed  on  the  basis 
of  the  calendar  year. 

If  a  taxpayer  changes  his  accounting  period  from  fiscal  year  to 

calendar  year,  frdm  calendar  year  to  fiscal  year,  or  from  one  fiscal 

year  to  another,  the  net  income  shall,  with  the  approval  of  the 

Commissioner,  be  computed  on  the  basis  of  such  new  accounting 

period,  subject  to  the  provisions  of   section  226.     (40  Stat.    1064.) 

This  section  is  {  212  of  the  Revenue  Act  of  1918,  cited  above. 

Sections  200,  213,  214,  and  226  of  this  act,  referred  to  in  this  section,  are 

set  forth  ante,  |  6336V4a,  and  post,  f|  6336%ff,  6336^g,  6336^m. 
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GROSS, INCOME  DEFINED 

§   6336l/8ff.  (Act  Feb.   24,   1919,   c.    18,   §   213.)     Gross   income; 
what  constitutes. 
For  the.  purposes  of  this  title  (except  as  otherwise  provided  in 
section  233)  the  term  "gross  income" — 

(a)  Includes  gains,  profits,  and  income  derived  from  salaries, 
wages,  or  compensation  for  personal  service  (including  in  thfe  case  of 
the  President  of  the  United  States,  the  judges  of  the  Supreme  and 
inferior  courts  of  the  United  States,  and  all  other  officers  and  em- 
ployees, whether  elected  or  appointed,  of  the  United  States,  Alaska, 
Hawaii,  or  any  political  subdivision  thereof,  or  the  District  of  Co- 
lumbia, the  compensation  received  as  such),  of  whatever  kind  and 
in  whatever  form  paid,,  or  from  professions,  vocations,  trades,  busi- 
nesses, commerce,  or  sales,  or  dealings  in  property,  whether  real  or 
personal,  growing  cJlit  of  the  ownership  or  use  of  or  interest  in  such 
property;  also  from  interest,  rent,  dividends,  securities,  or  the  trans- 
action of  any  business  carried  on  for  gain  or  profit,  or  gains  or  prof- 
its and  income  derived  from  any  source  whatever.  The  amount 
of  all  such  items  shall  be  included  in  the  gross  income  for  the  tax- 
able year  in  which  received  by  the  taxpayer,  unless,  under  methods 
of  accounting  permitted  under  subdivision  (b)  of  section  212,  any 
such  amounts  are  to  be  properly  accounted  for  as  of  a  different  pe- 
riod;  but 

(b)  Does  not  include  the  following  items,  which  shall  be  exempt 
from  taxation  under  this  title : 

(1)  The  proceeds  of  life  insurance  policies  paid  upon  the  death  of 
the  insured  to  individual  beneficiaries  or  to  the  estate  of  the  in- 
sured ; 

(2)  The  amount  received  by  the  insured  as  a  return  of  premium 
or  premiums  paid  by  him  under  life  insurance,  endowment,  or  an- 
nuity contracts,  either  during  the  term  or  lat  the  maturity  of  the 
term  mentioned  in  the  contract  or  upon  surrender  of  the  contract; 

(3)  The  value  of  property  acquired  by  gift,  bequest,  devise,  or 
descent  (but  the  income  from  such  property  shall  be  included  in 
gross  income) ; 

(4)  Interest  upon  (a)  the  obligations  of  a  State,  Territory,  or 
any  political  subdivision  thereof,  or  the  District  of  Columbia;  or 
(b)  securities  issued  under  the  provisions  of  the  Federal  Farm  Loan 
Act  of  July  17,  1916;  or  (c)  the  obligations  of  the  United  States 
or  its  possessions ;  or  (d)  bonds  issued  by  the  War  Finance  Corpo- 
ration: Provided,  Tha't  every  person  owning  any  of  the  obliga- 
tions, securities  or  bonds  enumerated  in  clauses  (a),  (b),  (c)  and 
(d)  shall,  in  the  return  required  by  this  title,  submit  a  statement 
showing  the  number  and  amount  of  such  obligations,  securities  and 
bonds  owned  by  him  and  the  income  recjreived  therefrom,  in  such 
form  and  with  such  information  as  the  Commissioner  may  require. 
In  the  case  of  obligations  of  the  United  States  issued  after  Sep- 
tember 1,  1917,  and  in  the  case  of  bonds  issued  by  the  War  Finance 
Corporation,  the  interest  shall  be  exempt  only  if  dnd  to  the  extent 
provided  in  the  respective  Acts  authorizing  the  issue  thereof  as 
amended  and  supplemented,  and  shall  be  excluded  from  gross  in- 
come only  if  and  to  the  extent  it  is  wholly  exempt  from  taxation 
to  the  taxpayer  both  under  this  title  and  under  Title  III; 

(5)  The  income  of  foreign  governments  received  from  invest- 
ments in  the  United  States  in  stocks,  bonds,  or  other  domestic  se- 
curities, owned  by  such  foreign  governments,  or  from  interest  on 
deposits  in  banks  in  the  United  States  of  moneys  belonging  to  such 
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foreign  governments,  or  from  any  other  source  within  the  United 
States ; 

(6)  Amounts  received,  through  accident  or  health  insurance  or 
under  workmen's  compensation  acts,  as  compensation  for  personal 
injuries  or  sickness,  plus  the  amount  of  any  damages  received 
whether  by  suit  or  agreement  on  account  of  such  injuries  or  sick- 
ness ;  I 

(7)  Income  derived  from  any  public  utility  or  the  exercise  of 
any  essential  governmental  function  and  accruing  to  any  State, 
Territory,  or  the  District  of  Columbia,  or  any  political  subdivision 
of  a  State  or  Territory,  or  income  accruing  to  the  government  of 
any  possession  of  the  United  States,  or  any  political  subdivision 
thereof. 

Whenever  any  State,  Territory,  or  the  District  of  Columbia,  or 
any  political  subdivision  of  a  State  or  Territory,  prior  to  September 
8,  1916,  entered  in  good  faith  into  a  contract  with  any  person,  the 
object  and  purpose  of  which  is  to  acquire,  construct,  operate,  or 
maintain  a  public  utility,  no  tax  shall  be  levied  under  the  provisions 
of  this  title  upon  the  income  derived  from  the  operation  of  such 
public  utility,  so  far  as  the  payment  thereof  will  imp6se  a  loss  or 
burden  upon  such  State,  Territory,  District  of  Columbia,  or  politi- 
cal subdivision;  hut  this  provision  is  not  intended  to  confer  upon 
such  person  any  financial  gain  or  exemption  or  to  relieve  such  per- 
son from  the  payment  of  a  tax  as  provided 'for  in  this  title  upon 
the  part  or  portion  of  such  income  to  which  such  person  is  entitled 
under  such  contract; 

(8)  So  much  of  the  amount  received  during  the  present  war  by  a 
person  in  the  military  or  naval  forces  of  the  United  States  as  salary 
or  compensation  in  any  form  from  the  United  States. for  active 
services  in  such  forces,  as  does  not  exceed  $3,500. 

(c)  In  the  case  of  nonresident  alien  individuals,  gross  income  in- 
cludes only  the  gross  income  from  sources  within  the  United  States, 
including  interest  on  bonds,  notes,  or  other  interest-bearing  obliga- 
tions of  residents,  corporate  or  otherwise,  dividends  from  resident 
corporations,  and  including  all  amounts  received  (although  paid 
under  a  contract  for  the  sale  of  goods  or  otherwise)  representing 
profits  on  the  manufacture  and  disposition  of  goods  within  the 
United  States.    (40  Stat.  1065.) 

This  section  is  fi  213  of  the  Reyenue  Act  of  1918,  cited  above. 
Sections  212  and  233  of  this  act,  referred  to  in  this  section,  are  set  forth 
ante,  §  6336i/^f,  and  post,  §  6336^p. 

Notes  of  Deeisions 


Deoislons     under     prior     acts^^-See 

notes  to  §§  6321,  6336b,  ante. 

ConstruotloA  and  appKoation  In  flen- 
eralw— In  view  of  the  several  federal 
income  tax  acts,  Okl.  Laws  1915,  c.  164, 
I  1,  imposing  a  tax  on  the  income  of 
nonresidents  from  property  owned  or 
business  carried  on  in  the  state,  is  not 


invalid  as  to  a  nonresident  who  receiv- 
ed an  income  from  Oklahoma  oil  wells, 
operated  under  a  lease,  on  the  ground 
•  that  the  income  is  made  up  from  two 
inseparable  elements,  the  property  and 
the  owner's  management  or  intelli- 
gence. Shaffer  v.  Howard  (D.  G.)  260 
F.  873. 


DEDUCTIONS  ALLOWED 

§  6336V8g.   (Act  Feb.  24,  1919,  c.  18,  §  214.)     Computation  of  net 
incomes;  deductions  allowed. 

(a)  In  computing  net  income  there  shall  be  allowed  as  deduc- 
tions : 

(1)  All  the  ordinary  and  necessary  expenses  paid  or  incurred 
during  the  taxable  year  in  carrying  on  any  trade  or  business,  in- 
cluding a  reasonable  allowance  for  salaries  or  other  compensation 
for  personal  services  actually  rendered,  and  including  rentals  or 
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Other  payments  required  to  be  made  as  a  condition  to  the  contin- 
ued use  or  possession,  for  purposes  of  the  trade  or  business,  of 
property  to  which  the  taxpayer  has  not  taken  or  is  not  taking  title 
or  in  which  he  has  no  equity; 

(2)  All  interest  paid  or  accrued  within  the  taxable  year  on  in- 
debtedness, except  on  indebtedness  incurred  or  continued  to  pur- 
chase or  carry  obligations  or  securities  (other  than  obligations  of 
the  United  States  issued  after  September  24,  1917),  the  interest 
upon  which  is  wholly  exempt  from  taxation  under  this  title  as  in- 
come to  the  taxpayer,  or,  in  the  case  of  a  nonresident  alien  indi- 
vidual, the  proportion  of  such  interest  which  the  amount  of  his 
gross  income  from  sources  within  the  United  States  bears  to  the 
amount  of  his  gross  income  from  all  sources  within  and  without 
the  United  States; 

(3)  Taxes  paid  or  accrued  within  the  taxable  year  imposed  (a) 
by  the 'authority  of  the  United  States,  except  income,  war-profits 
and  excess-profits  taxes ;  or  (b)  by  the  authority  of  any  of  its  pos- 
sessions, except  the  amount  of  income,  war-profits  and  excess-prof- 
its taxes  allowed  as  a  credit  under  section  222;  or  (c)  by  the  au- 
thority of  any  State  or  Territory,  or  any  county,  school  district,  mu- 
nicipality, or  other  taxing  subdivision  of  any  State  or  Territory,  not 
including  those  assessed  against  local  benefits  of  a  kind  tending  to 
increase  the  value  of  the  property  assessed ;  or  (d)  in  the  case  of  a 
citizen  or  resident  of  the  United  States,  by  the  authority  of  any 
foreign  country,  except  the  amount  of  income,  war-profits  and  ex- 
cess-profits taxes  allowed  as  a  credit  under  section  222;  or  (e)  in 
the  case  of  a  nonresident  alien  individual,  by  the  authority  of  any 
foreign  country  (except  income,  war-profits  and  excess-profits  tax- 
es, and  taxes  assessed  against  local  benefits  of  a  kind  tending. to 
increase  the  value  of  the  property  assessed),  upon  property  or 
business ; 

(4)  Losses  sustained  during  the  taxable  v  year  and  not  compen- 
sated for  by  insurance  or  otherwise,  if  incurred  in  trade  or  busi- 
ness; 

(5)  Losses  sustained  during  the 'taxable  year  and  not  compen- 
sated for  by  insurance  or  otherwise,  if  incurred  in  any  transaction 
entered  into  for  profit,  though  not  connected  with  the  trade  or 
business;  but  in  the  case  of  a  nonresident  alien  individual  only  as 
to  such  transactions  within  the  United  States; 

(6)  Losses  sustained  during  the  taxable  year  of  property  not 
connected  with  the  trade  or  business  (but  in  the  case  of  a  nonresi- 
dent alien  individual  only  property  within  the  United  States)  if 
arising  from  fires,  storms,  shipwreck,  or  other  casualty,  or  from 
theft,  and  if  not  compensated  for  by  insurance  or  otherwise; 

(7)  Debts  ascertained  to  be.  worthless  and  charged  off  within 
the  taxable  year ;     ' 

(8)  A  reasonable  allowance  for  the  exhaustion,  wear  and  tear  of 
property  used  in  the  trade  or  business,  including  a  reasonable  al- 
lowance for  obsolescence ; 

(9)  In  the  case  of  buildings,  machinery,  equipment,  or  other  fa- 
cilities, constructed,  erected,  installed,  or  acquired,  on  or  after  April 
6,  1917,  for  the  production  of  articles  contributing  to  the  prosecu- 
tion of  the  present  war,  and  in  the  case  of  vessels  constructed  or 
acquired  on  or  after  such  date  for  the  transportation  of  articles 
or  men  contributing  to  the  prosecution  of  the  present  war^  there 
shall  be  allowed  a  reasonable  deduction  for  the  amortization  of  such 
part  of  the  cost  of  such  facilities  or  vessels  as  has  been  borne  by 
the  taxpayer,  but  not  again  including  any  amount  otherwise  al- 
lowed under  this  title  or  previous  Acts  of  Congress  as  a  deduction 
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in  computing  net  income.  At  any  time  within  three  years  after 
the  termination  of  the  preserft  war,  the  Commissioner  may,  and  at 
the  request  of  the  taxpayer  shall,  reexamine  the  return,  and  if  he 
then  finds  as  a  result  of  an  appraisal  or  from  other  evidence  that 
the  deduction  originally  allowed  was  incorrect,  the  taxes  imposed 
by  this  title  and  by  Title  III  for  the  year  or  years  affected  shall  be 
redetermined ;  and  the  amount  of  tax  due  upon  such  redetermina- 
tion, if  any,  shall  be  paid  upon  notice  and  demand  by  the  collector, 
or  the  amount  of  tax  overpaid,  if  any,  shall  be  credited  or  refunded 
to  the  taxpayer  in  accordance  with  the  provisions  of  section  252 ; 

(10)  In  the  case  of  mines,  oil  and  gas  wells,  other  natural  de- 
posits, and  timber,  a  reasonable  allowance  for  depletion  and  for  de- 
preciation of  improvements,  according  to  the  peculiar  conditions  in 
each  case,  based  upon  cost  including  cost  of  development  not  oth- 
erwise deducted:  Provided,  That  in  the  case  of  such  properties 
acquired  prior  to  March  1,  1913,  the  fair  market  value  of  the  prop- 
erty (or  the  taxpayer's  interest  therein)  on  that  date  shall  be  taken 
in  lieu  of  cost  up  to  that  date :  Provided  further.  That,  in  the  case 
of  mines,  oil  and  gas  wells,  discovered  by  the  taxpayer,  on  or  after 
March  1,  1913,  and  not  acquired  as  the  result  of  purchase  of  a  prov- 
en tract  or  lease,  where  the  fair  market  value  of  the  property  is 
materially  disproportionate  to  the  cost,  the  depletion  allowance 
shall  be  based  upon  the  fair  market  value  of  the  property  at  the 
date  of  the  discovery,  or  within  thirty  days  thereafter;  such  rea- 
sonable allowance  in  all  the  above  cases  to  be  made  under  rules 
and  regulations  to  be  prescribed  by  the  Commissioner  with  the  ap- 
proval of  the  Secretary.  In  the  case  of  leases  the  deductions  al- 
lowed by  this  paragraph  shall  be  equitably  apportioned  between 
the  lessor  and  lessee;    . 

(11)  Contributions  or  gifts  made  within  the  taxable  year  to  por- 
porations  organized  and  operated  exclusively  for  religious,  char- 
itable, scientific,  or  educational  purposes,  or  for  the  prevention  of 
cruelty  to  children  or  animals,  no  part  of  the  net  earnings  of  which 
inures  to  the  benefit  of  any  private  stockholder  or  individual,  or  to 
the  special  fund  for  vocational  rehabilitation  authorized  by  section 
7  of  the  Vocational  Rehabilitation  Act,  to  an  amount  not  in  excess 
of  15  per  centum  of  the  taxpayer's  net  income  as  computed  without 
the  benefit  of  this  paragraph.  Such  contributions  or  gifts  shall  be 
allowable  as  deductions  only  if  verified  under  rules  and  regulations 
prescribed  by  the  Commissioner,  with  the  approval  of  the  Secretary. 
In  the  case  of  a  nonresident  alien  individual  this  deduction  shall  be 
allowed  only  as  to  contributions  or  gifts  made  to  domestic  corpo- 
rations, or  to  such  vocational  rehabilitation  fund; 

(12)  (a)  At  the  time  of  filing  return  for  the  taxable  year  1918  a 
taxpayer  may  file  a  claim  in  abatement  based  on  the  fact  that  he 
has  sustained  a  substantial  loss  (whether  or  not  actually  realized  by 
sale  or  other  disposition)  resulting  from  any  material  reduction 
(not  due  to  temporary  fluctuation)  of  the  value  of  the  inventory  for 
such  taxable  year,  or  from  the  actual  payment  after,  the  close  of 
such  taxable  yoar  of  rebates  in  pursuance  of  contracts  entered  into 
during  such  year  upon  sales  made  during  such  year.  In  such  case 
payment  of  the  amount  of  the  tax  covered  by  such  claim  shall  not 
be  required  until  the  claim  is  decided,  but  the  taxpayer  shall  ac- 
company his  claim  with  a  bond  in  double  the  amount  of  the  tax 
covered  by  the  claim,  with  sureties  satisfactory  to  the  Commis- 
sioner, conditioned  for  the  payment  of  any  part  of  such  tax  found  to 
be  due,  with  interest.  K  any  part  of  such  claim  is  disallowed  then 
the  remainder  of  the  tax  due  shall  on  notice  and  demand  by  the 
collector  be  paid  by  the  taxpayer  with  interest  at  the  rate  of  1  per 
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centum  per  month  from  the  time  the  tax  would  have  been  due  had 
no  such  claim  been  filed.  If  it  is  shown  to  the  satisfaction  of  the 
Commissioner  that  such  substantial  loss  has  been  sustained,  then 
in  computing  the  tax  imposed  by  this  title  the  amount  of  such  loss 
shall  be  deducted  from  the  net  income,  (b)  If  no  such  claim  is 
filed,  but  it  is  shown  to  the  satisfaction  of  the  Commissioner  that 
during  the  taxable  year  1919  the  taxpayer  has  sustained  a  substan- 
tial loss  of  the  character  above  described  then  the  amount  of  such 
loss  shall  be  deducted  from  the  net  income  for  the  taxable  year 
1918  and  the  tax  imposed  by  this  title  for  such  year  shall  be  re- 
determined accordingly.  Any  amount  found  to  be  due  to  the  tax- 
payer upon  the  basis  of  such  redetermination  shall  be  credited  or 
refunded  to  the  taxpayer  in  accordance  with  the  provisions  of  sec- 
tion 252. 

(b)  In  the  case  of  a  nonresident  alien  individual  the  deductions 
allowed  in  paragraphs  (1),  (4),  (7),  (8),  (9),  (10),  and  (12), 
and  clause  (e)  of  paragraph  (3),  of  subdivision  (a)  shall  be  allow- 
ed only  if  and  to  the  extent  that  they  are  connected  with  income 
arising  from  a  source  within  the  United  States;  and  the  proper 
apportionment  and  allocation  of  the  deductions  with  respect  to 
sources  of  income  within  and  without  the  United  States  shall  be 
determined  under  rules  and  regulations  prescribed  by  the  Commis- 
sioner with  the  approval  of  the  Secretary.     (40  Stat.  1066.) 

This  section  is  §  214  of  the  Revenue  Act  of  1918,  cited  above. 

For  corresponding  provisions  in  §§  5  and  6  of  the  Revenue  Act  of  1916,  as 
amended  by  §§  1201  and  1202  of  the  Revenue  Act  of  1917,  see  note  to  |§  63306, 
63d6f,  ante. 

Sections  222.  and  252  of  this  act,  referred  to  in  this  section,  are  set  forth 
post,  II  6336^k,  6336^au. 

Notes  of  Dooialons 

Decisions     under     prior  ^aot8.F->Se6 

notes  to  I  6321,  ante. 

ITEMS  NOT  DEDUCTIBLE 

§  eaaeVsgg.  (Act  Feb.  24,  1919,  c.  18,  §  215.)     Computation  of 
net  incomes;  deductions  not  allowed. 
In  computing  net  income  no  deduction  shall  in  any  case  be  al- 
lowed in  respect  of — 

(a)  Personal,  living,  or  family  expenses ; 

(b)  Aijiy  amount  paid  out  for  new  buildings  or  for  permanent 
improvements  or  betterments  made  to  increase  the  value  of  any 
property  or  estate ; 

(c)  Any  amount  expended  in  restoring  property  or  in  making 
good  the  exhaustion  thereof  for  which 'an  allowance  is  or  has  been 
made;  pr 

(d)  Premiums  paid  on  any  life  insurance  policy  covering  the  life 
of  any  officer  or  employee,  or  of  any  person  financially  interested  in 
any  trade  or  business  carried  on  by  the  taxpayer,  when  the  tax- 
payer is  directly  or  indirectly  a  beneficiary  under  such  policy.  (40 
Stat.  1069.) 

This  section  is  |  215  of  the  Revenue  Act  of  1918,  dted  above. 

CREDITS  ALIX)WED 

§  6336V8h.  (Act  Feb.  24,  1919,  c.  18,  §  216.)  Credits  allowed  for 
purposes  of  normal  tax. 

For  the  purpose  of  the  normal  tax  only  there  shall  be  allowed  the 
following  credits: 

(a)  The  amount  received  as  dividends  from  a  corporation  which 
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IS  taxable  under  this  title  upon  its  net  income,  and  amounts  receiv- 
ed as  dividends  from  a  personal  service  corporation  out  of  earnings 
or  profits  upon  which  income  tax  has  been  imposed  by  Act  of  Con- 
gress ; 

(b)  The  amount  received  as  linterest  upon*  obligations  of  the 
United  States  and  bonds  issued  by  the  War  Finance  Corporation, 
which  is  included  in  gross  income  under  section  213 ; 

(c)  In  the  ca^e  of  a  single  person,  a  personal  exemption  of  $1,- 
000,  or  in  the  case  of  the  head  of  a  family  or  a  married  person  living 
with  husband  or  wife,  a  personal  exemption  of  $2,000.  A  husband 
and  wife  living  together  shall  receive  but  one  personal  exemption 
of  $2,000  against  their  aggregate  net  income;  and  in  case  they 
make  separate  returns,  the  personal  exemption  of  $2,000  may  be 
taken  by  either  or  divided  between  them ; 

(d)  $200  for  each  person  (other  than  husband  or  wife)  dependent 
upon  and  receiving  his  chief  support  from  the  taxpayer,  if  such 
dependent  person  is  under  eighteen  years  of  age  or  is  incapable  of 
self-support  because  mentally  or  physically  defective. 

(e)  In  the  case  of  a  nonresident  alien  individual  who  is  a  citizen 
or  subject  of  a  country  which  imposes  an  income  tax,  the  credits 
allowed  in  subdivisions  (c)  and  (d)  shall  be  allowed  only  if  such 
country  allows  a  similar  credit  to  citizens  of  the  United  States  not 
residing  in  such  country .«   (40  Stat.  1069.) 

This  section  is  §  216  of  the  Revenne  Act  of  1918,  cited  above. 

For  corresponding  provisions  in  §S  5-7  of  the  Revenue  Act  of  1916,  as 
amended  by  §§  1201-1203  of  the  Revenue  Act  of  1917,  see  note  to  fS  6336e- 
6336g,  ante. 

Section  213  of  this  act,  referred  to  in  this  section,  is  set  forth  ante,  9 
6336%ff. 

NONRESIDENT  ALIENS— ALLOWANCE  OF  DEDUCTIONS  AND  CREDITS 

§  6336y8hh.  (Act  Feb.  24,  1919,  c.  18,  §  217.)  Deductions  and 
credits  to  nonresident  alien. 
A  nonresident  alien  individual  shall  receive  the  benefit  of  the 
deductions  and  credits  allowed  in  this  title  only  by  filing  or  causing 
to  be  filed  with  the  collector  a  true  and  accurate  return  of  his  total 
income  received  from  all  sources  corporate  or  otherwise  in  the 
United  States,  in  the  manner  prescribed  by  this  title,  including 
therein  all  the  information  which  the  Commissioner  may  deem 
necessary  for  the  calculation  of  such  deductions  and  credits :  Pro- 
vided, That  the  benefit  of  the  credits  allowed. in  subdivisions  (c) 
and  (d)  of  section  216  may,  in  the  discretion  of  the  Commissioner, 
and  except  as  otherwise  provided  in  subdivision  (e)  of  that  section, 
be  received  by  filing  a  claim  therefor  with  the  withholding  agent. 
In  case  of  failure  to  file  a  return,  the  collector  shall  collect  the  tax 
on  such  income,  and  all  property  belonging  to  such  nonresident 
alien  individual  shall  be  liable  to  distraint  for  the  tax.     (40  Stat. 

1069.)  ' 

This  section  is  §  217  of  the  Revenue  Act  of  1918,  cited  above. 

For  corresponding  provisions  in  §  6  of  the  Revenue  Act  of  1916,  as  amend- 
ed by  §  1202  of  the  Revenue  Act  of  1917,  see  note  to  §  6336f[c],  ante. 

Section  216  of  this  Act,  referred  to  in  this  section,. is  set  forth  ante,  f 
6336^h. 

PARTNERSHIPS  AND  PERSONAL  SERVICE  CORPORATIONS 

§  63361/81.  (Act  Feb.  24,  1919,  c.  18,  §  218.)     Tax  on  partnerships 
and  personal  service  corporations ;  credits ;  net  income, 
(a)  Individuals  carrying  on  business  in  partnership  shall  be  lia- 
ble for  income  tax  only  in  their  individual  capacity.     There  shall 
be  included  in  computing  the  net  income  of  each  partner  his  dis- 
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tributive  share,  whether  distributed  or  not,  of  the  net  income  of 
the  partnership  for  the  taxable  year,  or,  if  his  net  income  for  such 
taxable  year  is  computed  upon  the  basis  of  a  period  different  from 
that  upon  the  basis  of  which  the  net  income  of  the  partnership  is 
computed,  then  his  'distributive  share  of  the  net  income  of  the  part- 
nership for  any  accounting  period  of  the  partnership  ending  with- 
in the  fiscal  or  calendar  year  upon  the  basis  of  which  the  partner's 
net  income  is  computed.  ^ 

The  partner  shall,  for  the  purpose  of  the  normal  tax,  be  allowed 
as  credits,  in  addition  to  the  credits  allowed  to  him  under  section 
216,  his  proportionate  share  of  such  amounts  specified  in  subdivi- 
sions (a)  and  (b)  of  section  216  as  are  received  by  the  partnership. 

(b)  If  a  fiscal  year  of  a  partnership  ends  during  a  calendar  year 
for  which  the  rates  of  tax  differ  from  those  for  the  preceding  calen- 
dar year,  then  (1)  the  rates  for  such  preceding  calendar  year  shall 
apply  to  an  amount  of  each  partnei^s  share  of  such  partnership 
net  income  equal  to  the  proportion  which  the  part  of  such  fiscal 
year  falling  within  such  calendar  year  bears  to  the  full  fiscal  year, 
and  (2)  the  rates  for  the  calendar  year  during  which  such  fiscal 
year  ends  shall  apply  to  the  remainder. 

(c)  In  the  case  of  an  individual  member  of  a  partnership  which 
makes  return  for  a  fiscal  year  beginning  in  1917  and  ending  in  1918, 
his  proportionate  share  of  any  excess-pr(3fits  tax  imposed  upon  the 
partnership  under  the  Revenue  Act  of  1917  with  respect  to  that 
part  of  such  fiscal  year  falling  in  1917,  shall,  for  the  purpose  of  de- 
termining the  tax  imposed  by  this  title,  be  credited  against  that 
portion  of  the  net  income  embraced  in  his  personal  return  for  the 
taxable  year  1918  to  which  the  rates  for  1917  apply. 

(d)  The  net  income  of  the  partnership  shall  be  computed  in  the 
same  manner  and  on  the  same  basis  as  provided  in  section  212  ex- 
cept .that  the  deduction  provided  in  paragraph  (11)  of  subdivision 
(a)  of  section  214  shall  not  be  allowed. 

(e)  Personal  service  corporations  shall  not  be  subject  to  taxa- 
tion under  this  title,  but  the  individual  stockholders  thereof  shall 
be  taxed  in  the  same  manner  as  the  members  of  partnerships.  All 
the  provisions  of  this  title  relating  to  partnerships  and  the  members 
thereof  shall  so  f^r  as  practicable  apply  to  personal  service  corpora- 
tions and  the  stockholders  thereof :  Provided^  That  for  the  purpose 
of  this  subdivision  amounts  distributed  by  a  personal  service  cor- 
poration during  its  taxable  year  shall  be  acQOunted  for  by  the  dis- 
tributees ;  and  any  portion  of  the  net  incomct  remaining  undistrib- 
uted at  the  close  of  its  taxable  year  shall  be  accounted  for  by  the 
stockholders  of  such  corporation  at  the  close  of  its  taxable  year  in 
proportion  to  their  respective  shares.    (40  Stat.  1070.) 

This  section  is  §  218  of  the  Revenue  Act  of  1918,  cited  above. 

For  corresponding  provisions  in  §  8  of  the  Revenue  Act  of  1916,  as  amended 
by  §  1204  of  the  Revenue  Act  of  1917,  see  note  to  §  6336h,  ante. 

Sections  214  and  216  of  this  act,  referred  to  in  this  section,  are  set  forth 
ante,  §§  6336%g,  6336%h. 

ESTATES  AND  TRUSTS 

§  63361/811.  (Act  Feb.  24,  1919,  c.  18,  §  219.)     Incomes  of  estates 
or  property  held  in  trust;   returns;    net  income;    deductions 
and  credits, 
(a)  The  tax  imposed  by  sections  210  and  211  shall  apply  to  the 
income  of  estates  or  of  any  kind  of  property  held  in  trust,  includ- 
ing— 

(1)  Income  received  by  estates  of  deceased  persons  during  the 
period  of  administration  or  settlement  of  the  estate; 
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(2)  Income  accumulated  in  trust  for  the  benefit  of  unborn  or 
unascertained  persons  or  persons  with  contingent  interests; 

(3)  Income  held  for  future  distribution  under  the  terms  of  the 
will  or  trust ;  and 

(4)  Income  which  is  to  be  distributed  to  the  beneficiaries  pe- 
riodically, whether  or  not  at 'regular  intervals,  and  the  income  col- 
lected by  a  guardian  of  an  infant  to  be  held  or  distributed  as  the 
court  may  direct. 

(b)  The  fiduciary  shall  be  responsible  for  making  the  return  of 
income  for  the  estate  or  trust  for  which  he  acts.  The  net  income  of 
the  estate  or  trust  shall  be  computed  in  the  same  manner  and  on 
the  same  basis  as  provided  in  section  212,  except  that  there  shall 
also  be  allowed  as  a  deduction  (in  lieu  of  the  deduction  authorized 
by  paragraph  (11)  of  subdivision  (a)  of  section  214)  any  part  of 
the  gross  income  which,  pursuant  to  the  terms  of  the  will  or  deed 
creating  the  trust,  is  during  the  taxable  year  paid  to  or  permanent- 
ly set  aside  for  the  United  States,  any  State,  Territory,  or  any 
political  subdivision  thereof,  or  the  District  of  Columbia,  or  any 
corporation  organized  and  operated  exclusively  for  religious,  chari- 
table, scientific,  or  educational  purposes,  or  for  the  prevention  of 
cruelty  to  children  or  animals,  no  part  of  the  net  earnings  of  which 
inures  to  the  benefit  of  any  private  stockholder  or  individual ;  and 
in  cases  under  paragraph  (4)  of  subdivision  (a)  of  this  section  the 
fiduciary  shall  include  in  the  return  a  statement  of  each  benefi- 
ciary's distributive  share  of  such  net  income,  whether  or  not  dis- 
tributed before  the  close  of  the  taxable  year  for  which  the  return 
is  made. 

(c)  In  cases  under  paragraph  (1),  (2),  or  (3)  of  subdivision  (a) 
the  tax  shall  be  imposed  upon  the  net  income  of  the  estate  or  trust 
and  shall  be  paid  by  the  fiduciary,  except  that  in  determining  the 
net  income  of  the  estate  of  any  deceased  person  during  the  period 
of  administration  or  settlement  there  may  be  deducted  the  amount 
of  any  income  properly  paid  or  credited  to  any  legatee,  heir  or  other 
beneficiary.  In  such  cases  the  estate  or  trust  shall,  for  the  purpose 
of  the  normaLtax,  be  allowed  the  same  credits  as  are  allowed  to 
single  persons  under  section  216. 

(d)  In  cases  under  paragraph  (4)  of  subdivision  ^a),  and  in  the 
case  of  any  income  of  an  estate  during  the  period  of  administration 
or  settlement  permitted  by  subdivision  (c)  to  be  deducted  from  the 
net  income  upon  which  tax  is  to  be  paid  by  the  fiduciary,  the  tax 
shall  not  be  paid  by  the  fiduciary,  but  there  shall  be  included  in 
computing  the  net, income  of  each  beneficiary  his  distributive  share, 
whether  distributed  or  not,  of  the  net  income  of  the  estate  or  trust 
for  the  taxable  year,  or,  if  his  net  income  for  such  taxable  year  is 
computed  upon  the  basis  of  a  period  different  from  that  upon  the 
basis  of  which  the  net  income  of  the  estate  or  trust  is  computed, 
then  his  distributive  share  of  the  net  income  of  the  estate  or  trust 
for  any  accounting  period  of  such  estate  or  trust  ending  within  the 
fiscal  or  calendar  year  upon  the  basis  of  which  such  beneficiary's 
net  income  is  computed.  In  such  cases  the  beneficiary  shall,  for 
the  purpose  of  the  normal  tax,  be  allowed  as  credits  in  addition  to 
the  credits  allowed  to  him  under  section  216,  his  proportionate 
share  of  such  amounts  specified  in  subdivisions  (a)  and  (b)  of  sec- 
tion 216  as  are  received  by  the  estate  or  trust.    (40  Stat.  1071.) 

This  section  is  §  210  of  the  Revenue  Act  of  1918,  cited  above. 

For  corresponding  provisions  in  §  2  of  the  Revenue  Act  of  1916,  as  amend- 
ed by  §  1200  of  the  Revenue  Act  of  1917,  see  note  to  §  6336b[b],  ante. 

Sections  210-212,  214,  and  216  of  this  Act,  referred  to  in  this  section,  are 
get  forth  ante,  §§  6336%e-6336%f,  6336%g,  6336%h.. 
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PROFITS  OF  CORPORATIONS  TAXABLE  TO  STOCKHOLDBES 

§  63361/8]".  (Act  Feb.  24,  1919,  c.  18,  §  220.)  Taxation  of  ac- 
cumulated profits  of  corporations;  statements  of  gains  and 
profits. 
If  any  corporation,  however  created  o;*  organized,  is  formed  or 
availed  of  for  the  purpose  of  preventing  the  imposition  of  the  sur- 
tax upon  its  stockholders  or  members  through  the  medium  of  per- 
mitting its  gains  and  profits  to  accumulate  instead  of  being  divided 
or  distributed,  such  corpora,tion  shall  not  be  subject  to  the  tax  im- 
posed by  section  230,  but  the  stockholders  or  members  thereof 
shall  be  subject  to  taxation  under  this  title  in  the  same  manner  as 
provided  in  subdivision  (e)  of  section  218  in  the  case  of  stockhold- 
ers of  a  personal  service  corporation,  except  that  the  tax  imposed 
by  Title  III  shall  be  deducted  from  the  net  income  of  the  corpora- 
tion before  the  computation  of  the  proportionate  share  of  each- 
stockholder  or  member.  The  fact  that  any  corporation  is  a  mere 
holding  comp!any,  or  that  the  gains  and  profits  are  permitted  to  ac- 
cumulate beyond  the  reasonable  needs  of  the  business,  shall  be 
prima  facie  evidence  of  a  purpose  to  escape  the  surtax;  but  the  fact 
that  the  gains  and  profits  are  in  any  case  permitted  to  accumulate 
and  become  surplus  shall  not  be  construed  as  evidence  of  a  purpose 
to  escape  the  tax  in  such  case  unless  the  Commissioner  certifies 
that  in  his  opinion  such  accumulation  is  unreasonable  for  the  pur- 
poses of  the  business.  When  requested  by  the  Commissioner,  or 
any  collector,  every  corporation  shall  forward  to  him  a  correct 
statement  of  such  gains  and  profits  and  the  names  and  addresses  of 
the  individuals  or  shareholders  who  would  be  entitled  to  the  same 
if  divided  or  distributed,  and  of  the  amounts  that  would  be  payable 
to  each.     (40  Stat.  1072.) 

This  section  is  §  220  of  the  Revenue  Act  of  1918,  cited  above. 

For  corresponding  provisions  in  §  3  of  the  Revenue  Act  of  1016,  see  U.  S. 
Comp.   St.   1916,.  §  6336c. 

Sections  218  and  230  of  this  Act,  referred  to  in  this  section,  are  set  forth 
ante,  9  633C^i,  and  post,  §  6336Hnn. 

PAYMENT  OF  TAX  AT  SOURCE 

§  6336V8JJ.  (Act  Feb.  24,  1919,  c.  625,  §  221.)     Taxes  to  be  de- 
ducted and  withheld  at  source:  returns. 

(a)  All  individuals,  corporations  and  partnerships,  in  whatever 
capacity  acting,  including  lessees  or  mortgagors  of  real  or  personal 
property,  fiduciaries,  employers,  and  all  officers 'and  employees  of 
the  United  States,  having  the  control,  receipt,  custody,  disposal,  or 
payment,  of  interest,  rent,  salaries,  wages,  premiums,  annuities, 
compensations,  remunerations,  emoluments,  or  other  fixed  or  de- 
terminable annual  or  periodical  gains,  profits,  and  income,  of  any 
nonresident  alien  individual  (other  than  income  received  as  divi- 
dends from  a  corporation  which  is  taxable  under  this  title  upon  its 
net  income)  shall  (except  in  the  cases  provided  for  in  subdivision 
(b)  and  except  as  otherwise  provided  in  regulations,  prescribed  by 
the  Commissioner  under  section  217)  deduct  and  withhold  from 
such  annual  or  periodical  gains,  profits,  and  income  a  tax  equal  to  8 
per  centum  thereof:  Provided,  That  the  Commissioner  may  au- 
thorize such  tax  to  be  deducted  and  withheld  from  the  interest  up- 
on any  securities  the  owners  of  which  are  not  known  to  the  with- 
holding agent. 

(b)  In  any  case  where  bonds,  mortgages,  or  deeds  of  trust,  or 
other  similar  obligations  of  a  corporation  contain  a  contract  or 
provision  by  which  the  obligor  agrees  to  pay  any  portion  of  the  tax 
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imposed  by  this  title  upon  the  obligee,  or  to  reimburse  the  obligee 
for  any  portion  of  the  tax,  or  to  pay  the  interest  without  deduction 
for  any  tax  which  the  obligor  may  be  required  or  permitted  to  pay 
thereon  or  to  retain  therefrom  under  any  law  of  the  United  States, 
the  obligor  shall  deduct  and  withhold  a  tax  equal  to  2  per  centum 
of  the  interest  upon  such  bonds,  mortgages,  deeds  of  trust,  or  other 
obligations,  whether  such  interest  is  payable  annually  or  at  shorter 
or  longer  periods  and  whether  payable  to  a  nonresident  alien  indi- 
vidual or  to  an  individual  citizen  or  resident  of  the  United  States 
or  to  a  partnership:  Provided,  That  the  Commissioner  may  au- 
thorize such  tax  to  be  deducted  and  withheld  in  the  case  of  interest 
upon  any  such  bonds,  mortgages,  deeds  of  trust  or  other  obliga- 
tions, the  owners  of  which  are  not  known  to  the  withholding  agent. 
Such  deduction  and  withholding  shall  not  be  required  in  the  case 
of  a  citizen  or  resident  entitled  to  receive  such  interest,  if  he  files 
with  the  withholding  agent  on  or  before  February  1,  a  signed  no- 
tice in  writing  claiming  the  benefit  of  the  credits  provided  in  sub- 
divisions (c)  and  (d)  of  section  216 ;  nor  in  the  case  of  a  nonresi- 
dent alien  individual  if  so  provided  for  in  regulations  prescribed  by 
the  Commissioner  under  section  217. 

(c)  Every  individual,  corporation,  or  partnership  required  to  de- 
duct and  withhold  any  tax  under  this  section  shall  make  return 
thereof  on  or  before  March  first  of  each  year  and  shall  on  or  before 
June  fifteenth  pay  the  tax  to  the  official  of  the  United  States  Gov- 
ernment authorized  to  receive  it.  Every  such  individual,  corpora- 
tion, or  partnership  is  hereby  made  liable  for  such  tax  and  is  hereby 
indemnified  against  the  claims  and  demands  of  any  individual,  cor- 
poration, or  partnership  for  the  amount  of  any  payments  made  in 
accordance  with  the  provisions  of  this  section. 

(d)  Income  upon  which  any  tax  is  required  to  be  withheld  at  the 
source  under  this  section  shall  be  included  in  the  return  of  the  re- 
cipient of  such  income,  but  any  amount  of  tax  so  withheld  shall  be 
credited  against  the  amount  of  income  tax  as  computed  in  such 
return. 

(e)  If  any  tax  required  under  this  section  to  be  deducted  and 
withheld  is  paid  by  the  recipient  of  the  income,  it  shall  not  be  re- 
collected from  the  withholding  agent ;  nor  in  cases  in  which  the  tax 
is  so  paid  shall  any  penalty  be  imposed  upon  or  collected  from  the 
recipient  of  the  income  or  th^  withholding  agent  for  failure  to  re- 
turn or  pay  the  same,  unless  such  failure  was  fraudulent  and  for 
the  purpdse  of  evading  payment.     (40  Stat.  1072.) 

This  section  is  §  221  of  the  Revenue  Act  of  1918,  cited  above. 

For  corresponding  provisions  in  |§  5  and  9  of  the  Revenue  Act  of  1916,  as 
amended  by  §§  1201  and  1205  of  the  Revenue  Act  of  1917,  see  note  to  §§  6336e, 
6336i,  ante. 

Sections  216  and  217  of  this  act,  referred  to  in  this  section,  are  set  forth 
ante,  §§  6336^h,  6336%hh. 

CREDIT  FOR  TAXES 

§  6336V8k.  (Act  Feb.  24,  1919,  c.  18,  §  222.)     Credits  allowed, 

(a)  The  tax  computed  under  Part  II  of  this  title  shell  be  cred- 
ited with: 

(1)  In  the  case  of  a  citizen  of  the  United  States,  the  amount  of 
any  income,  war-profits  and  excess-profits  taxes  paid  during  the 
taxable  year  to  any  foreign  country,  upon  income  derived  from 
sources  therein,  or  to  any  possession  of  the  United  States ;  and 

(2)  In  the  case  of  a  resident  of  the  United  States,  the  amount 
of  any  such  taxes  paid  during  the  taxable  year  to  any  possession 
of  the  United  States;   and 
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(3)  In  the  case  of  an  alien  resident  of  the  United  States  who  is 
a  citizen  or  subject  of  a  foreign  country,  the  amount  of  any  such 
taxes  paid  during  the  taxable  year  to  such  country,  upon  income  de- 
rived from  sources  therein,  if  such  country,  in  imposing  such  taxes, 
allows  a  similar  credit  to  citizens  of  the  United  States  residing  in 
such  country;  and 

(4)  In  the  case  of  any  such  individual  who  is  a  member  of  a  part- 
nership or  a  beneficiary  of  an  estate  or  trust,  his  proportionate  share 
of  such  taxes  of  the  partnership  or  the  estate  or  trust  paid  during 
the  taxable  year  to  a  foreign  country  or  to  any  possession  of  the 
United  States,  as  the  case  may  be. 

(b)  If  accrued  taxes  when  paid  differ  from  the  amounts  claimed 
as  credits  by  the  taxpayer,  or  if  any  tax  paid  is  refimded  in  whole 
or  in  part,  the  taxpayer  shall  notify  the  Commissioner  who  shall 
redetermine  the  amount  of  the  tax  due  under  Part  II  of  this  title 
for  the  year  or  years  affected,  and  the  amount  of  tax  due  upon 
such  redetermination,  if  any,  shall  be  paid  by  the  taxpayer  upon 
notice  and  demand  by  the  collector,  or  the  amount  of  tax  overpaid, 
if  any,  shall  be  credited  or  refunded  to  the  taxpayer  in  accordance 
with  the  provisions  of  section  252.  In  the  case  of  such  a  tax  ac- 
crued but  not  paid,  the  Commissioner  as  a  condition  precedent  to 
the  allowance  of  this  credit  may  require  the  taxpayer  to  give  a 
bond  with  sureties  satisfactory  to  and  to  be  approved  by  the  Com- 
missioner in  such  penal  sum  as  the  Commigsioner  may  require,  con- 
ditioned for  the  payment  by  the  taxpayer  of  any  amount  of  tax 
found  due  upon  any  such  redetermination;  and  the  bond  herein 
prescribed  shall  contain  such  further  conditions  as  the  Commis- 
sioner may  require. 

(c)  These  credits  shall  be  allowed  only  if  the  taxpayer  furnishes 
evidence  satisfactory  to  the  Commissioner  showing  the  amount  of 
income  derived  from  sources  within  such  foreign  country  or  such 
possession  of  the  United  States,  and  all  other  information  neces- 
sary for  the  computation  of  such  credits.    (40  Stat.  1073.) 

This  section  is  §  222  of  the  Revenue  Act  of  1918,  cited  above. 

Section  252  of  this  Act,  referred  to  in  this  Act,  is  set  forth  post,  |  ,6336%uu. 

INDIVIDUAL  RETURNS 

§  6336V8kk.  (Act  F^b.  24,  1919,  c.  18,  §  223.)  Returns;  persons 
required  to  make. 

Every  individual  having  a  net  income  for  the  taxable  year  of 
$1,000  or  over  if  single  or  if  married  and  not  living  with  husband 
or  wife,  or  of  $2,000  or  over  if  married  and  living  with  husband  or 
wife,  shall  make  under  oath  a  return  stating  specifically  the  items 
of  his  gross  income  and  the  deductions  and  credits  allowed  by  this 
title.  If  a  husband  and  wife  living  together  have  an  aggregate  net 
income  of  $2,000  or  over,  each  shall  make  such  a  return  unless  the 
income  of  each  is  included  in  a  single  joint  return. 

If  the  taxpayer  is  unable  to  make  his  own  return,  the  return  shall 
be  made  by  a  duly  authorized  agent  or  by  the  guardian  or  other 
person  charged  with  the  care  of  the  person  or  property  of  such 
taxpayer.     (40  Stat.  1074.) 

This  se^on  is  §  223  of  the  Revenue  Act  of  1918,  cited  above. 
For  corresponding  provisions  in  §  8  of  the  Revenue  Act  of  1916,  as  amended 
by  i  1204  of  the  Revenue  Act  of  1917,  see  note  to  I  6336h[b],  ante* 

PARTNERSHIP  RETURNS 

§  63361/8/.  (Act  Feb.  24,  1919,  c.  18,  §  224.)     Partnership  returns; 
contents;  verification. 
Every  partnership  shall  make  a  return  for  each  taxable  year, 
stating  specifically  the  items  of  its  gross  income  and  the  deduc- 
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tions  allowed  by  this  title,  and  shall  include  in  the  return  the  names 
and  addresses  of  the  individuals  who  would  be  entitled  to  share 
in  the  net  income  if  distributed  and  the  amount  of  the  distributive 
share  of  each  individual.  The  return  shall  be  sworn  to  by  any  one 
of  the  partners/  (40  Stat.  1074.) 

This  eection  is  §  224  of  the  Revenue  Act  of  1018,  cited  above. 
For  corresponding  provisions  in  §  8  of  the  Revenue  Act  of  1916,  as  amended 
by  §  1204  of  the  Revenue  Act  of  1917,  see  note  to  §  6336h[e],  ante. 

FIDUCIARY  RETURNS 

§  63361/8//.  (Act  Feb.  24,  1919,  c.  18,  §  225.)  Returns  by  fiduci- 
aries; contents;  verification. 

Every  fiduciary  (except  receivers  appointed  by  authority  of  law 
in  possession  of  part  only  of  the  property  of  an  individual)  shall 
make  under  oath  a  return  for  the  individual,  estate  or  trust  for 
which  he  acts  (1)  if  the  net  income  of  such  individual  is  $1,000  or 
over  if  single  or  if  married  and  not  living  with  husband  or  wife, 
or  $2,000  or  over  if  married  and  living  with  husband  or  wife,  or 
(2)  if  the  net  income  of  such  estate  or  trust  is  $1,000  or  over  or  if 
any  beneficiary  of  such  estate  or  trust  is  a  nonresident  alien,  stat- 
ing specifically  the  items  of  the  gross  income  and  the  deductions 
and  credits  allowed  by  this  title.  Under  such  regulations  as  the 
Commissioner  with  the  approval  of  the  Secretary  may  prescribe, 
a  return  made  by  one  of  two  or  more  joint  fiduciaries  and  filed  in 
the  office  of  the  collector;  of  the  district  where  such  fiduciary  re- 
sides shall  be  a  sufficient  compliance  with  the  above  requirement. 
The  fiduciary  shall  make  oath  that  he  has  sufficient  knowledge  of 
the  affairs  of  such  individual,  estate  or  trust  to  enable  him  to  make 
the  return,  and  that  the  same  is,  to  the  best  of  his  knowledge  and 
belief,  true  and  correct. 

Fiduciaries  required  to  make  returns  under  this  Act  shall  be  sub- 
ject to  all  the  provisions  of  this  Act  which  apply  to  individuals. 
(40  Stat  1074.) 

This  section  is  §  225  of  the  Revenue  Act  of  1918,  cited  above. 
For  corresponding  provisions  in  S  8  of  the  Revenue  Act  of  1916.  as  amend- 
ed by  $  1204  of  the  Revenue  Act  of  1917,  see  note  to  §  6336h[c],  ante. 

RETURNS  WHEN  ACCOUNTINO  PERIOD  CHANGED 

§  6336V8m.  (Act  Feb.  24,  1919,  c.  18,  §  226.)  Returns  on  change 
from  fiscal  to  calendar  year ;  computation  of  net  income. 

If  a  taxpayer,  with  the  approval  of  the  Commissioner,  changes 
the  basis  of  computing  net  income  from  fiscal  year  to  calendar  year 
a  separate  return  shall  be  made  for  the  period  between  the  close  of 
the  last  fiscal  year  for  which  return  was  made  and  the  following  De- 
cember thirty-first.  If  the  change  is  from  calendar  year  to  fiscal 
year,  a  separate  return  shall  be  made  for  the  period  between  the 
close  of  the  last  calendar  year  for  which  return  was  made  and  the 
date  designated  as  the  close  of  the  fiscal  year.  If  the  change  ia 
from  one  fiscal  year  to  another  fiscal  year  a  separate  return  shall 
be  made  for  the  period  between  the  close  of  the  former  fiscal  year 
and  the  date  designated  as  the  close  of  the  new  fiscal  year.  If  a 
taxpayer  making  his  ftrst  return  for  income  tax  keeps  his  accounts 
on  the  basis  of  a  fiscal  year  he  shall  make  a  separate  return  for  the 
period  between  the  beginning  of  the  calendar  year  in  which  such 
fiscal  year  ends  and  the  end  of  such  fiscal  year. 

In  all  of  the  above  cases  the  net  income  shall  be  computed  on  the 
basis  of  such  period  for  which  separate  return  is  made,  and  the 
tax  shall  be  paid  thereon  at  the  rate  for  the  calendar  year  in  which 
such  period  is  included;  and  the  credits  provided  in  subdivisions 
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(c)  and  (d)  of  section  216  shall  be  reduced  respectively  to  amounts 
which  beat  the  same  ratio  to  the  full  credits  provided  in  such  sub- 
divisions as  the  number  of  months  in  such  period  bears  to  twelve 
months.    (40  Stat,  1075.) 

This  section  is  §  226  of  the  Revenue  Act  of  1918,  cited  above. 
Section  216  of  this  act,  referred  to  in  this  section,  is  set  forth  ante,  § 
6336^  h. 

TIME  AND  PLACE  FOR  FHJNG  RETURNS 

§  eaaeVsmm.  (Act  Feb.  24,  1919,  c.  18,  §  227.)     Returns;    time 
for  making;  to  whom  made. 

(a)  Returns  shall  be  made  on  or  before  the  fifteenth  day  of  the 
third  month  following  the  close  of  the  fiscal  year,  or,  if  the  return 
is  made  on  the  basis  of  the  calendar  year,  then  the  return  shall  be 
made  on  or  before  the  fifteenth  day  of  March.  The  Commissioner 
may  grant  a  reasonable  extension  of  time  for  filing  returns  when- 
ever in  his  judgment  good  cause  exists  and  shall  keep  a  record  of 
every  such  extension  and  the  reason  therefor.  Except  in  the  case 
of  taxpayers  who  are  abroad,  no  such  extension  shall  be  for  more 
than  six  months. 

(b)  Returns  shall  be  made  to  the  collector  for  the  district  in 
which  is  located  the  legal  residence  or  principal  place  of  business 
of  the  person  making  the  return,  or,  if  he  has  no  legal  residence  or 
principal  place  of  business  in  the  United  States,  then  to  the  col- 
lector at  Baltimore,  Maryland.    (40  Stat.  1075.) 

This  section  is  |  227  of  the  Revenue  Act  of  1918,  cited  above. 
For  corresponding  provisions  in  §  8  of  the  lievenue  Act  of  1916,  as  amended 
by  i  1204  of  the  Revenue  Act  of  1917,  see  note  to  §  6336b[b],  ante. 

UNDERSTATEMENT  IN  RETURNS 

§  63361/811.  (Act  Feb.  24,  1919,  c.  18,  §  228.)  Understatements 
in  returns;'  increase. 
If  the  collector  or  deputy  collector  has  reason  to  believe  that  the 
amount  of  any  income  returned  is  understated,  he  shall  give  due 
notice  to  the  taxpayer  making  the  return  to  show  cause  why  the 
amount  of  the  return  should  not  be  increased,  and  upon  proof  of 
the  amount  understated,  may  increase  the  same  accordingly.  Such 
taxpayer  may  furnish  sworn  testimony  to  prove  any  relevant  facts 
and  if  dissatisfied  with  the  decision  of  the  collector  may  appeal  to 
the  Commissioner  for  his  decision,  under  such  rules  of  procedure 
as  may  be  prescribed  by  the  Commissioner  with  the  approval  of 
the  Secretary.    (40  Stat.  1075.) 

This  section  is  §  228  of  the  Revenue  Act  of  1918,  cited  above. 
For  corresponding  provisions  in  §  19  of  the  Revenue  Act  of  1916,  see  V. 
S.  Comp.  St.  1916,  $  6336r. 


PART  III.— CORPORATIONS 

TAX  ON  CORPORATIONS 

§  6336V8nn.   (Act  Feb.  24,   1919,  c.  18,  §  230.)     Tax  on  net  in- 
comes; Federal  controlled  transportation  systems. 

(a)  In  lieu  of  the  taxes  imposed  by  section  10  of  the  Revenue 
Act  of  1916,  as  amended  by  the  Revenue  Act  of  1917,  and  by  sec- 
tion 4  of  the  Revenue  Act  of  1917,  there  shall  be  levied,  collected, 
and  paid  for  each  taxable  year- upon  the  net  income  of  every  cor- 
poration a  tax  at  the  following  rates: 

(1)  For  the  calendar  year  1918,  12  per  centum  of  the  amount  of 
the  net  income  in  excess  of  the  credits  provided  in  section  236;  and 

(1334) 


Ch.  9aa)  internal  rbvbnub  §  6386%(7 

(2)  For  each  calendar  year  thereafter,  10  per  centum  of  such  ex- 
cess amount. 

(b)  For  the  purposes  of  the  Act  approved  March  21,  1918,  en- 
titled "An  Act  to  provide  for  the  operation  of  transportation  sys- 
tems while  under  Federal  control,  for  the  just  compensation  of  their 
owners,  and  for  other  purposes,"  five-sixthis  of  the  tax  imposed  by 
paragraph  (1)  of  subdivision  (a)  and  four-fifths  of  the  tax  imposed 
by  paragraph  (2)  of  subdivision  (a)  shall  be  treated  as  levied  by  an 
Act  in  amendment  of  Title  I  of  the  Revenue  Act  of  1917.  (40  Stat. 
1075.) 

This  section  is  §  230  of  the  Revenue  Act  of  1918,  cited  above. 

The  taxes  imposed  by  this  section  are  in  lieu  of  those  imposed  by  S  10  of 
the  Revenue  Act  of  1916,  as  amended  by  §  1206  of  the  Revenue  Act  of  1917 
and  i  4  of  the  Revenue  Act  of  1917  (see  note  to  |f  6336j,  6336jj,  ante). 

Note*  of  Deoiaioiui 

Decisions     under     prior     aotSd— See 
notes  to  §  6327,  ante. 

CONDITIONAL  AND  OTHER  EXEMPTIONS 

§  6336i/gd).  (Act  Feb.  24,  1919,  c.  18,  §  231.)     Organizations  ex- 
empted. 
The  following  organizations  shall  be  exempt  from  taxation  un- 
der this  title — 

(1)  Labor,  agricultural,  or  horticultural  organizations; 

(2)  Mutual  savings  banks  not  having  a  capital  stock  represented 
by  shares; 

(3)  Fraternal  beneficiary  societies,  orders,  or  associations,  (a) 
operating  under  the  lodge  system  or  for  the  exclusive  benefit  of  the 
members  of  a  fraternity  itself  operating  under  the  lodge  system, 
and  (b)  providing  for  the  payment  of  life,  sick,  accident,  or  other 
benefits  to  the  members  of  such  society,  order,  or  association  or 
their  dependents; 

(4)  Domestic  building  and  loan  associations  and  cooperative 
banks  without  capital  stock  organized  and  operated  for  mutual  pur- 
poses and  without  profit; 

(5)  Cemetery  companies  owned  and  operated  exclusively  for  the 
benefit  of  their  members ; 

(6)  Corporations  organized  and  operated  exclusively  for  reli- 
gious, charitable,  scientific,  or  educational  purposes,  or  for  the  pre- 
vention of  cruelty  to  children  or  animals,  no  part  .of  the  net  earn- 
ings of  which  inures  to  the  benefit  of  any  private  stockholder  or  in- 
dividual ; 

(7)  Business  leagues,  chambers  of  commerce,  or  boards  of  trade, 
not  organized  for  profit  and  no  part  of  the  net  earnings  of  which 
inures  to  the  benefit  of  any  private  stockholder  or  individual ; 

(8)  Civic  leagues  or  organizations  not  organized  for  profit  but 
operated  exclusively  for  the  promotion  of  social  welfare; 

(9)  Clubs  organized  and  operated  exclusively  for  pleasure,  rec- 
reation, and  other  nonprofitable  purposes,  no  part  of  the  net  earn- 
ings of  which  inures  to  the  benefit  of  any  private  stockholder  or 
member ; 

(10)  Farmers'  or  other  mutual  hail,  cyclone,  or  fire  insurance 
companies,  mutual  ditch  or  irrigation  companies,  mutual  or  co- 
operative telephone  companies,  or  like  organizations  of  a  purely 
local  character,  the  income  of  which  consists  solely  of  assessments, 
dues,  and  fees  collected  from  members  for  the  sole  purpose  of  meet- 
ing expenses ; 

(11)  Farmers',  fruit  growers',  or  like  associations,  organized  and 
operated  as  sales  agents  for  the  purpose  of  marketing  the  products 
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of  members  and  turning  back  to  them  the  proceeds  of  sales,  less 
the  necessary  selling  expenses,  on  the  basis  of  the  quantity  of  prod- 
uce furnished  by  them ; 

(12)  Corporations  organized  for  the  exclusive  purpose  of  holding 
title  to  property,  collecting  income  therefrom,  and  turning  over  the 
entire  amount  thereof,  less  expenses,  to  an  organization  which  itself 
is  exempt  from  the  tax  imposed  by  this  title ; 

(13)  Federal  land  banks  and  national  farm-loan  associations  as 
provided  in  section  26  of  the  act  approved  July  17,  1916,  entitled 
"An  Act  to  provide  capital  for  agricultural  development,  to  create 
standard  forms  of  investment  based  upon  farm  mortgage,  to  equal- 
ize rates  of  interest  upon  farm  loans,  to  furnish  a  market  for  United 
States  bonds,  to  create  Government  depositaries  and  financial 
agents  for  the  United  States,  and  for  other  purposes" ; 

(14)  Personal  service  corporations.     (40  Stat.   1076.) 

This  section  is  §  231  of  the  Revenue  Act  of  1918,  dted  above, 
for  corresponding  provisions  in  §  11  of  the  Revenue  Act  of  1010,  see  U. 
S.  Gomp.  St.  1916,  §  6336k[a]. 

NET  INCOME  DEFINED 

§  63361/800.  (Act  Feb.  24,  1919,  c  18,  §  232.)     Net  income;   com- 
putation. 

In  the  case  of  a  corporation  subject  to  the  tax  imposed  by  sec- 
tion 230  the  term  "net  income"  means  the  gross  income  as  defined 
in  section  233  less  the  deductions  allowed  by  section  234,  and  the 
net  income  shall  be  computed  on  the  same  basis  as  is  provided  in 
subdivision  (b)  of  section  212  or  in  section  226.     (40  Stat.  1077.) 

This  section  is  §  232  of  the  Revenue  Act  of  1918.  cited  above. 

Sections  212,  226,  230,  233,  and  234  of  this  act,  referred  to  in  this  section, 
are  set  forth  ante,  §|  6336^f,  6336^m,  633t>i,^nn,  and  post,  §|  6336%p, 
6336%pp. 

GROSS  INCOME  DEFINED 

§  eSSeysp.  (Act   Feb.   24,    1919,   c.    18,   §   233.)     Gross   income; 
what  constitutes. 

(a)  In  the  case  of  a  corporation  subject  to  the  tax  imposed  by  sec- 
tion 230  the  term  "gross  income"  means  the  gross  income  as  defin- 
ed in  section  213,  except  that : 

(1)  In  the  case  of  life  insurance  companies  there  shall  not  be  in- 
cluded in  g^oss  income  such  portion  of  any  actual  premium  received 
from  any  individual  policyholder  as  is  paid  back  or  credited  to  or 
treated  as  an  abatement  of  premium  of  such  policyholder  within 
the  taxable  year. 

(2)  Mutual  marine  insurance  companies  shall  include  in  gross 
income  the  gross  premiums  collected  and  received  by  them  less 
amounts  paid  for  reinsurance. 

(b)  In  the  case  of  a  foreign  corporation  gross  income  includes 
only  the  gross  income  from  sources  within  the  United  States,  in- 
cluding the  interest  on  bonds,  notes,  or  other  interest-bearing  ob- 
ligations of  residents,  corporate  or  otherwise,  dividends  from  resi- 
dent corporations,  and  including  all  amounts  received  (although 
paid  under  a  contract  for  the  sale  of  goods  or  otherwise)  repre- 
senting profits  on  the  manufacture  and  disposition  of  goods  within 
the  United  States.     (40  Stat.  1077.) 

This  section  is  §  233  of  the  Hovenue  Act  of  1918;  cited  above. 
Sections  213  and  230  of  this  act,  referred  to  in  this  section,  are  set  forth 
ante,  §§  6336^ff,  6336^nn. 
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DEDUCTIONS  ALLOWED 

§  6336V9PP.  (Act  Feb.  24,  1919,  c  18,  §  234.)     Deductions;   items 
allowed.  ^ 

(a)  In  computing  the  net  income  of  a  corporation  subject  to  the 
tax  imposed  by  section  230  there  shall  be  allowed  as  deductions : 

(1)  All  the  ordinary  and  necessary  expenses  paid  or  incurred 
during  the  taxable  year  in  carrying  on  any  trade  or  business,  in- 
cluding a  reasonable  allowance  for  salaries  or  other  compensation 
for  personal  services  actually  rendered,  and  including  rentals  or 
other  payments  required  to  be  made  as  a  condition  to  the  contin- 
ued use  or  possession  of  property  to  which  the  corporation  has  not 
taken  or  is  not  taking  title,  or  in  which  it  has  no  equity ; 

(2)  All  interest  paid  or  accrued  within  the  taxable  year  on  its 
indebtedness,  except  on  indebtedness  incurred  or  continued  to  pur- 
chase or  carry  obligations  or  securities  (other  than  obligations  of 
the  United  States  issued  after  September  24,  1917)  the  interest 
upon  which  is  wholly  exempt  from  taxation  under  this  title  as  in- 
come to  the  taxpayer,  or,  in  the  case  of  a  foreign  corporation,  the 
proportion  of  such  interest  which  the  amount  of  its  gross  income 
from  sources  within  the  United  States  bears  to  the  amount  of  its 
gross  income  from  all  sources  withm  and  without  the  United 
States ; 

(3)  Taxes  paid  or  accrued  -within  the  taxable  year  imposed  (a) 
by  the  authority  of  the  United  States,  except  income,  war-profits 
and  excess-profits  taxes;  or  (b)  by  the  authority  of  any  of  its  pos- 
sessions, except  the  amount  of  income,  war-profits  and  excess-prof- 
its taxes  allowed  as  a  credit  under  section  238;  or  (c)  by  the  au- 
thority of  any  State  or  Territory,  or  any  county,  school  district, 
municipality,  or  other  taxing  subdivision  of  any  State  or  Territory, 
not  including  those  assessed  against  local  benefits  of  a  kind  tend- 
ing to  increase  the  value  of  the  property  assessed;  or  (d)  in  the 
case  of  a  domestic  corporation,  by  the  authority  of  any  foreign 
country,  except  the  amount  of  income,  war-profits  and  excess-prof- 
its taxes  allowed  as  a  credit  under  section  238;  or  (e)  in  the  case 
of  a  foreign  corporation,  by  the  authority  of  any  foreign  country 
(except  income,  war-profits  and  excess-profits  taxes,  and  taxes  as- 
sessed against  local  benefits  of  a  kind  tending  to  increase  the  value 
of  the  property  assessed),  upon  the  property  or  business:  Provid- 
ed, That  in  the  case  of  obligors  specified  in  subdivision  (b)  of  sec- 
tion 221  no  deduction  for  the  payment  of  the  tax  imposed  by  this 
title  or  any  other  tax  paid  pursuant  to  the  contract  or  provision  re- 
ferred to  in  that  subdivision,  shall  be  allowed ; 

(4)  Losses  sustained  during  the  taxable  year  and  not  compen- 
sated for  by  insurance  or  otherwise ; 

(5)  Debts  ascertained  to  be  worthless  and  charged  oflF  within  the 
taxable  year; 

(6)  Amounts  received  as  dividends  from  a  corporation  which 
is  taxable  under  this  title  upon  its  net  income,  and  amounts  re- 
ceived as  dividends  from  a  personal  service  corporation  out  of 
earnings  or  profits  upon  which  income  tax  has  been  imposed  by 
Act  of  Congress ; 

(7)  A  reasonable  allowance  for  the  exhaustion,  wear  and  tear  of 
property  used  in  the  trade  or  business,  including  a  reasonable  al- 
lowance for  obsolescence; 

(8)  In  the  case  of  buildings,  machinery,  equipment,  or  other 
facilities,  constructed,  erected,  installed,  or  acquired,  on  or  after 
April  6,  1917,  for  the  production  of  articles  contributing  to  the 
prosecution  of  the  present  war,  and  in  the  case  of  vessels  construct- 
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ed  or  acquired  on  or  after  such  date  for  the  transportation  of  ar- 
ticles or  men  contributing  to  the  prosecution  of  the  present  war, 
there  shall  be  allowed  a  reasonable  deduction  for  the  amortization 
of  such  part  of  the  cost  of  such  facilities  or  vessels  as  has  been 
borne  by  the  taxpayer,  but  not  again  including  any  amount  other- 
wise allowed  under  this  title  or  previous  Acts  of  Congress  as  a  de- 
duction in  computing  net  income.  At  any  time  within  three  years 
after  the  termination  of  the  present  war  the  Commissioner  may,  and 
at  the  request  of  the  taxpayer  shall,  reexamine  the  return,  and  if 
he  then  finds  as  a  result  of  an  appraisal  or  from  other  evidence  that 
the  deduction  originally  allowed  was  incorrect,  the  taxes  imposed 
by  this  title  and  by  Title  III  for  the  year  or  years  affected  shall  be 
redetermined  and  the  amount  of  tax  due  upon  such  redetermina- 
tion, if  any,  shall  be  paid  upon  notice  and  demand  by  the  collector, 
or  the  amount  of  tax  overpaid,  if  any,  shall  be  credited  or  refunded 
to  the  taxpayer  in  accordance  with  the  provisions  of  section  252; 

(9)  In  the  case  of  mines,  oil  and  gas  wells,  other  natural  deposits, 
and  timber,  a  reasonable  allowance  for  depletion  and  for  deprecia- 
tion of  improvements,  according  to  the  peculiar  conditions  in  each 
case,  based  upon  cost  including  cost  of  development  not  otherwise 
deducted:  Provided,  That  in  the  case  of  such  properties  acquired 
prior  to  March  1,  1913,  the  fair  market  value  of  the  property  (or 
the  taxpayer's  interest  therein)  on  that  date  shall  be  taken  in  lieu 
of  cost  up  to  that  date:  Provided  ^further,  That  in  the  case  of 
mines,  oil  and  gas  wells,  discovered*  by  the  taxpayer,  on  or  after 
March  1,  1913,  and  not  acquired  as  the  result  of  purchase  of  a  prov- 
en tract  or  lease,  where  the  fair  market  value  of  the  property  is  ma- 
terially disproportionate  to  the  cost,  the  depletion  allowance  shall 
be  based  upon  the  fair  market  value  of  the  property  at  the  date  of 
the  discovery,  or  within  thirty  days  thereafter;  such  reasonable 
allowance  in  all  the  above  cases  to  be  made  under  rules  and  regu- 
lations to  be  prescribed  by  the  Commissioner  with  the  approval 
of  the  Secretary.  In  the  case  of  leases  the  deductions  allowed  by 
this  paragraph  shall  be  equitably  apportioned  between  the  lessor 
and  lessee; 

(10)  In  the  case  of  insurance  companies,  in  addition  to  the  above : 
(^a)  The  net  addition  required  by  law  to  be  made  within  the  tax- 
able year  to  reserve  funds  (including  in  the  case  of  assessment  in- 
surance companies  the  actual  deposit  of  sums  with  State  or  Terri- 
torial officers  pursuant  to  law  as  additions  to  guarantee  or  reserve 
funds) ;  and  (b)  the  sums  other  than  dividends  paid  within  the 
taxable  year  on  policy  and  annuity  contracts ; 

(11)  In  the  case  of  corporations  issuing  policies  covering  life, 
health,  and  accident  insurance  combined  in  one  policy  issued  on  the 
weekly  premium  payment  plan  continuing  for  life  and  not  subject 
to  cancellation,  in  addition  to  the  above,  such  portion  of  the  net 
addition  (not  required  by  law)  made  within  the  taxable  year  to  re- 
serve funds  as  the  Commissioner  finds  to  be  required  for  the  pro- 
tection of  the  holders  of  such  policies  only; 

(12)  In  the  case  of  mutual  marine  insurance  companies,  there 
shall  be  allowed,  in  addition  to  the  deductions  allowed  in  para- 
graphs (1)  to  (10),  inclusive,  amounts  repaid  to  policyholders  on 
account  of  premiums  previously  paid  by  them,  and  interest  paid 
upon  such  amounts  between  the  ascertainment  and  the  payment 
thereof : 

(13)  In  the  case  of  mutual  insurance  companies  (other  than  mu- 
tual life  or  mutual  marine  insurance  companies)  requiring  their 
members  to  make  premium  deposits  to  provide  for  losses  and  ex- 
penses, there  shall  be  allowed,  in  addition  to  the  deductions  allowed 
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in  paragraphs  (1)  to  (10),  inclusive,  (unless  otherwise  allowed  un- 
der such  paragraphs)  the  amount  of  premium  deposits  returned  to 
their  policyholders  and  the  amount  of  premium  deposits  retained 
for  the  payment  of  losses,  expenses,  and  reinsurance  reserves ; 

(14)  (a)  At  the  time  of  filing  return  for  the  taxable  year  1918  a 
taxpayer  may  file  a  claim  in  abatement  based  on  the  fact  that  he 
has  sustained  a  substantial  loss  (whether  or  not  actually  realized 
by  sale  or  other  disposition)  resulting  from  any  material  reduction 
(not  due  to  temporary  fluctuation)  of  the  value  of  the  inventory 
for  such  taxable  year,  or  from  the  actual  payment  after  the  clqse 
of  such  taxable  year  of  rebates  in  pursuance  of  contracts  entered 
into  during  such  year  upon  sales  made  during  such  year.  In  such 
case  payment  of  the  amount  of  the  tax  covered  by  such  claim  shall 
not  be  required  until  the  claim  is  decided,  but  the  taxpayer  shall 
accompany  his  claim  with  a  bond  in  double  the  amount  of  the  tax 
covered  by  the  claim,  with  sureties  satisfactory  to  the  Commission- 
er, conditioned  ^f or  the  payment  of  any  part  of  such  tax  found  to 
be  due,  with  interest.  If  any  part  of  3uch  claim  is  disallowed  then 
the  remainder  of  the  tax  due  shall  on  notice  and  demand  by  the 
collector  be  paid  by  the  taxpayer  with  interest  at  the  rate  of  1  per 
centum  per  month  from  the  time  the  tax  would  have  been  due  had 
no  such  claim  been  filed.  If  it  is  shown  to  the  satisfaction  of  the 
Commissioner  that  such  substantial  loss  has  been  sustained,  then  in 
computing  the  taxes  imposed  by  this  title  and  by  Title  III  the 
amount  of  such  loss  shall  be  deducted  from  the  net  income,  (b) 
If  no  such  claim  is  filed,  but  it  is  shown  to  the  satisfaction  of  the 
Commissioner  that  during  the  taxable  year  1919  the  taxpayer  has 
sustained  a  substantial  loss  of  the  character  above  described  then 
the  amount  of  such  loss  shall  be  deducted  from  the  net  income 
for  the  taxable  year  1918  and.  the  taxes  imposed  by  this  title  and  by 
Title  III  for  such  year  shall  be  redetermined  accordingly.  Any 
amount  found  to  be  due  to  the  taxpayer  upon  the  basis  of  such  re- 
determination shall  be  credited  or  refunded  to  the  taxpayer  in  ac- 
cordance with  the  provisions  of  section  252. 

(b)  In  the  case  of  a  foreign  corporation  the  deductions  allowed  in 
subdivision  (a),  except  those  allowed  in  paragraph  (2)  and  in  claus- 
es (a),  (b),  and  (c)  of  paragraph  (3),  shall  be  allowed  only  if  and 
to  the  extent  that  they  are  connected  with  income  arising  from  a 
source  within  the  United  States ;  and  the  proper  apportionment  and 
allocation  of  the  deductions  with  respect  to  sources  of  income  with- 
in and  without  the  United  States  shall  be  determined  under  rules 
and  regulations  prescribed  by  the  Commissioner  with  the  approv- 
al of  the  Secretary.     (40  Stat.  1077.) 

This  section  is  §  234  ot  the  Revenue  Act  of  1918,  cited  above. 

For  correspondinjc  provisions  in  S  12  of  the  Revenue  Act  of  1916,  as 
amended  by  §  1207  of  the  Revenue  Act  of  1917,  see  note  to  |  63361,  ante. 

Sections  221,  230,  288,  and  262  of  this  act,  referred  to  in  this  section,  are 
set  forth  ante,  §S  6336^jj,  633(>%Dn,  and  post,  §§  6336i^rr,  6336%uu. 

ITEMS  NOT  DEDUCTIBLE 

§  eSSeVsq.  (Act  Feb.  24,  1919,  c.  18,  §  235.)     Deductions;   items 
not  allowed. 
In  computing  net  income  no  deduction  shall  in  any  case  be  allow- 
ed in  respect  of  any  of  the  items  specified  in  section  215.     (40  Stat. 
1080.) 

This  section  is  §  235  of  the  Revenue  Act  of  1918,  cited  above. 
Section  215  of  this  act,  referred  to  in  this  section,  is  set  forth  ante,  | 
e836%gs. 
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CREDITS  ALLOWED 

r 

§  63365^qq.  (Act  Feb.  24,   1919,  c,   18,  §  236.)     Credits;    items 
allowed.  * 

For  the  purpose  only  of  the  tax  imposed  by  section  230  there 
shall  be  allowed  the  following  credits : 

(a)  The  amount  received  as  interest  upon  obligations  of  the 
United  States  and  bonds  issued  by  the  War  Finance  Corporation, 
which  is  included  in  gross  income  under  section  233; 

(b)  The  amount  of  any  taxes  imposed  by  Title  III  for  the  same 
taxable  year:  Provided,  That  in  the  case  of  a  corporation  which 
makes  return  for  a  fiscal  year  beginning  in  1917  and  ending  in  1918, 
in  computing  the  tax  as  provided  in  subdivision  (a)  of  section  205, 
the  tax  computed  for  the  entire  period  under  Title  II  of  the  Reve- 
nue Act  of  1917  shall  be  credited  against  the  net  income  computed 
for  the  entire  period  under  Title  I  Of  the  Revenue  Act  of  1916  as 
amended  by  the  Revenue  Act  of  1917  and  under^  Title  I  of  the 
Revenue  Act  of  1917,  and  t\vt  tax  computed  for  the  entire  period 
under  Title  III  of  this  Act  at  the  rates  prescribed  for  the  calendar 
year  1918  shall  be  credited  against  the  net  income  computed  for 
the  entire  period  under  this  title ;  and 

(c)  In  the  case  of  a  domestic  corporation,  $2,000.  (40  Stat. 
1080.) 

This  flection  is  §  236  of  the  Revenue  Act  of  1918,  cited  above. 
Sections  230  and  233  of  this  act,  referred  to  in  this  section,  are  set  forth 
ante.  §§  6336%nn,  6336%p. 

PAYMENT  OF  TAX  AT  SOURCE 

§  63365^r.  (Act  Feb.  24,  1919,  c  18,  §  237.)  Deduction  and 
withholding  of  tax  at  source. 
In  the  case  of  foreign  corporations  subject  to  taxation  under  this 
title  not  engaged  in  trade  or  business  within  the  United  States  and 
not  having  any  office  or  place  of  business  therein,  there  shall  be  de- 
ducted and  withheld  at  the  source  in  the  same  manner  and  upon 
the  same  items  of  income  as  is  provided  in  section  221  a  tax  equal 
to  10  per  centum  thereof,  and  such  tax  shall  be  returned  and  paid 
in  the  same  manner  and  subject  to  the  same  conditions  as  provided 
in  that  section :  Provided,  That  in  the  case  of  interest  described  in 
subdivision  (b)  of  that  section  the  deduction  and  withholding  shall 
be  at  the  rate  of  2  per  centum.     (40  Stat.  1080.) 

This  section  is  §  237  of  the  Revenue  Act  of  1918,  cited  above. 
For  correspondin;;  provisions  in  §  13  of  the  Revenue  Act  of  1916.  as  amend- 
ed by  {  1208  of  the  Revenue  Act  of  1917,  see  note  to  |  6336m[f],  ante. 

CREDIT  FOR  TAXES 

§  6336>^rr.  (Act  Feb.  24,  1919,  c.   18,  §  238.)     Credit  for  other 
taxes. 

(a)  In  the  case  of  a  domestic  corporation  the  total  taxes  imposed 
for  the  taxable  year  by  this  title  and  by  Title  III  shall  be  credited 
with  the  amount  of  any  income,  war-profits  and  excess-profits  taxes 
paid  during  the  taxable  year  to  any  foreign  country,  upon  income 
derived  from  sources  therein,  or  to  any  possession  of  the  United 
States. 

If  accrued  taxes  when  paid  differ  from  the  amounts  claimed  as 
credits  by  the  corporation,  or  if  any  tax  paid  is  refunded  in  whole 
or  in  part,  the  corporation  shall  at  once  notify  the  Commissioner 
who  shall  redetermine  the  amount  of  the  taxes  due  under  this  title 
and  upder  Title  III  for  the  year  or  years  affected,  and  the  amount 
of  taxes  due  upon  such  redetermination,  if  any,  shall  be  paid  by  the 
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corporation  upon  notice  and  demand  by  the  collector,  or  the 
amount  of  taxes  overpaid,  if  any,  shall  be  credited  or  refunded  to 
the  corporation  in  accordance  with  the  provisions  of  section  252. 
In.  the  case  of  such  a  tax  accrued  but  not  paid,  the  Commissioner  as 
a  condition  precedent  to  the  allowance  of  this  credit  may  require 
the  corporation  to  give  a  bond  with  sureties  satisfactory  to  and  to 
be  approved  by  hiifi  in  such  penal  sum  as  he  may  require,  condi- 
tioned for  the  payment  by  the  taxpayer  of  any  amount  of  taxes 
found  due  upon  any  such  redetermination;  and  the  bond  herein 
prescribed  ,shall  contain  such  further  conditions  as  the  Commis- 
sioner may  require. 

■  (b)  This  credit  shall  be  allowed  only  if  the  taxpayer  furnishes 
evidence  satisfactory  to  the  Commissioner  showing  the  amount  of 
income  derived  from  sources  within  stfch  foreign  country  or  such 
possession  of  the  United  States,  as  the  case  may  be,  and  all  other 
information  necessary  for  the  computation  of  such  credit. 

(c)  If  a  domestic  corporation  makes  a  return  for  a  fiscal  year  be- 
ginning in  1917  and  ending  in  1918,  only  that- proportion  of  this 
credit  shall  be  allowed  which  the  part  of -such  period  within  the 
calendar  year  1913  bears  to  the  entire  period.     (40  Stat.  1080.) 

This  section  is  f  238  of  the  Reyenue  Act  of  1918,  cited  above. 
Section  252  of  this  act,  referred  to  in  this  section,  is  set  forth  post,  | 
6336%  UQ. 

CORPORATION  RETURNS 

§  6336^8.  (Act  Feb.  24,  1919,  c.  18,  §  239.)  Returns,  form  and 
contents;   verifications. 

Every  corporation  subject  to  taxation  under  this  title  and  every 
personal  service  corporation  shall  make  a  return,  stating  specific- 
ally thp  items  of  its  gross  income  and  the  deductions  and  credits 
allowed  by  this  title.  The  return  shall  be  sworn  to  by  the  presi- 
dent, vice  president,  or  other  principal  officer  and  by  the  treasurer 
or  assistant  treasurer.  If  any  foreign  corporation  has  no  office  or 
place  of  business  in  the  United  States  but  has  an  agent  in  the  United 
States,  the  return  shall  be  made  by  the  agent.  In  cases  where  re- 
.  ceivers,  trustees  in  bankruptcy,  or  assignees  are  operating  the  prop- 
erty or  business  of  corporations,  such  receivers,  trustees,  or  as- 
signees shall  make  returns  for  such  corporations  in  the  same  man- 
ner and  form  as  corporations  are  required  to  make  returns.  Any 
tax  due  on  the  basis  of  such  returns  made  by  receivers,  trustees,  or 
assignees  shall  be  collected  in  the  same  manner  as  if  collected  from 
the  corporations  of  whose  business  or  property  they  have  custody 
and  control. 

Returns  made  under  this  section  shall  be  subject  to  the  provi- 
sions of  sections  226  and  228.  When  return  is  made  under  section 
226  the  credit  provided  in  subdivision  (c)  of  section  236  shall  be  re- 
duced to  an  amount  which  bears  the  same  ratio  to  the  full  credit 
therein  provided  as  the  number  of  months  in  the  period  for  which 
such  return  is  made  bears  to  twelve  months.     (40  Stat.  1081.) 

This  section  is  §  239  of  the  Revenue  Act  of  191S,  cited  above. 

For  corresponding  provisions  in  §  13  of  the  Revenue  Act  of  1916,  as  amend- 
ed by  $  1208  of  the  Revenue  Act  of  1917,  see  note  to  §  6336m  [b],  ante. 

Sections  226,  228,  and  236  of  this  act,  referred  to  in  this  section,  are  set 
forth  ante,  S§  6336^m.  6336%n.  6336M<qq. 

CONSOLIDATED  RETURNS 

§  6336^88.  (Act  Feb.  24,  1919,  c.  18,  §  240.)  Con8olidated  re- 
turns of  affiliated  corporations. 

(a)  Corporations  which  are  affiliated  within  the  meaning  of  this 
section  shall,  under  regulations  to  be  prescribed  by  the  Commis- 
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sioner  with  the  approval  of  the  Secretary,  make  a  consolidated  re- 
turn of  net  income  and  invested  capital  for  the  purposes  of  this 
title  and  Title  III,  and  the  taxes  thereunder  shall  be  compmted  and 
determined  upon  the  basis  of  such  return:  Provided,  That  there 
shall  be  taken  out  of  such  consolidated  net  income  and  invested 
capital,  the  net  income  and  invested  capital  of  any  such  affiliated 
corporation  organized  after  August  1,  1914,  and  not  successor  to  a 
then  existing  business,  SO  per  centum  or  more  of  whose  gross  in- 
come consists  of  gains,  profits,  commissions,  or  other  income,  de- 
rived from  a  Government  contract  or  contracts  made  between 
April  6,  1917,  and  November  11,  1918,  both  dates  inclusive.  In  such 
case  the  corporation  so  taken  out  shall  be  separately  assessed  on 
the  basis  of  its  own  invested  capital  and  net  income  and  the  remain- 
der of  such  affiliated  group  shall  be  assessed  on  the  basis  of  the  re- 
maining consolidated  invested  capital  and  net  income. 

In  any  case  in  which. a  tax  is  assessed  upon  the  basis  of  a  consoli- 
dated return,  the  total  tax  shall  be  computed  in  the  first  instance  as 
a  unit  and  shall  then  be  assessed  upon  the  respective  affiliated  cor- 
porations in  such  proportions  as  may  be  agreed  upon  among  them, 
or,  in  the  absence  of  any  such  agreement,  then  on  the  basis  of  the 
net  income  properly  assignable  to  each.  There  shall  be  allowed  in 
computing  the  income  tax  only  one  specific  credit  of  $2,000  (as  pro- 
vided in  section  236)  ;  in  computing  the  war-profits  credit  (as  pro- 
vided in  section  311)  only  one  specific  exemption  of  $3,000;  and  in 
computing  the  excess-profits  credit  (as  provided  in  section  312) 
only  one  specific  exemption  of  $3,000. 

(b)  For  the  purpose  of  this  section  two  or  more  domestic  corpo- 
rations shall  be  deemed  to  be  affiliated  (1)  if  one  corporation  owns 
directly  or  controls  through  closely  affiliated  interests  or  by  a  nom- 
inee or  nominees  substantially  all  the  stock  of  the  other  or  others, 
or  (2)  if  substantially  all  the  stock  of  two  or  more  corporations  is 
owned  or  controlled  by  the  same  interests. 

(c)  For  the  purposes  of.  section  238  a  domestic  corporation 
which  owns  a  majority  of  the  voting  stock  of  a  foreign  corporation 
shall  be  deemed  to  have  paid  the  iame  proportion  of  any  income, 
war-profits  and  excess-profits  taxes  paid  (but  not  including  taxes 
accrued)  by  such  foreign  corporation  during  the  taxable  year  to 
any  foreign  country  or  to  any  possession  of  the  United  States  upon 
income  derived  from  sources  without  the  United  States,  which  the 
amount  of  any  dividends  (not  deductible  under  section  234)  re- 
ceived by  such  domestic  corporation  from  such  foi-eign  corporation 
during  the  taxable  year  bears  to  the  total  taxable  income  of  such 
foreign  corporation  upon  or  with  respect  to  which  such  taxes  were 
paid :  Provided,  That  in  no  such  case  shall  the  amount  of  the  cred- 
it for  such  taxes  exceed  the  amount  of  such  dividends  (not  deducti- 
ble under  section  234)  received  by  such  domestic  corporation  dur- 
ing the  taxable  year.     (40  Stat.  1081.) 

This  section  is  §  240  of  the  Revenue  Act  of  1918,  cited  above. 

TIME  AND  PLACE  FOR  FILING  RETURNS 

§  6336j4t.  (Act  Feb.  24,  1919,  c.  18,  §  241.)     Returns;    time  for 
making ;  to  whom  made. 

(a)  Returns  of  corporations  shall  be  made  at  the  same  time  as 
is  provided  in  subdivision  (si)  of  section  227. 

(b)  Returns  shall  be  made  to  the  collector  of  the  district  in 
which  is  located  the  principal  place  of  business  or  principal  office 
or  agency  of  the  corporation,  or,  if  it  has  no  principal  place  of  busi- 
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ness  or  principal  office  or  agency  in  the  United  States,  then  to  the 
collector  at  Baltimore,  Maryland.     (40  Stat.  1082.) 

This  section  is  |  241  of  the  Revenne  Act  of  1918,  dted  above. 
For  correspondin;  provisions  in  f  13  of  the  Reyenue  Act  of  1916,  as  amend- 
ed by  f  1208  of  the  Revenue  Act  of  1917,  see  note  to  |  6336^[b],  ante. 

PART  IV.— ADMINISTRATIVE  PROVISIONS 

PAYMENT  OF  TAXES 

§  63365^tt.  (Act  Feb.  24,  1919,  c.  18,  §  250.)  (a)  Payment  of 
tax  in  installments;  time  for;  pa3anent  in  single  payment. 

Except  as  otherwise  provided  in  this  section  and  sections  221 
and  237  the  tax  shall  be  paid  in  four  installments,  each  consisting 
of  one-fourth  of  the  total  amount  of  the  tax.  The  first  installment 
shall  be  paid  at  the  time  fixed  by  law  for  filing  the  return,  and  the 
second  installment  shall  be  paid  on  the  fifteenth  day  of  the  third 
month,  the  third  installment  on  the  fifteenth  day  of  the  sixth 
month,  and  the  fourth  installment  on  the  fifteenth  day  of  the  ninth 
month,  after  the  time  fixed  by  law  for  filing  the  return.  Where 
an  extension  of  time  for  filing  a  return  is  granted  the  time  for  pay- 
ment of  the  first  installment  shall  be  postponed  until  the  date  of  the 
expiration  of  the  period  of  the  extension,  but  the  time  for  payment 
of  the  other  installments  shall  not  be  postponed  unless  the  Com- 
missioner so  provides  in  granting  the  extension.  In  any  case  in 
which  the  time  for  the  payment  of  any  installment  is  at  the  request 
of  the  taxpayer  thus  postponed,  there  shall  be  added  as  part  of 
such  installment  interest  thereon  at  the  rate  of  V^  of  1  per  centum 
per  month  from  the  time  it  would  have  been  due  if  no  extension 
had  been  granted  until  paid.  If  any  installment  is  not  paid  when 
due,  the  whole  amount  of  the  tax  unpaid  shall  become  due  and  pay- 
able upon  notice  and  demand  by  the  collector. 

The  tax  may  at  the  option  of  the  taxpayer  be  paid  in  a' single  pay- 
ment instead  of  in  installments,  in  which  case  the  total  amount 
shall  be  paid  on  or  before  the  time  fixed  by  law  for  filing  the  re- 
turn, or,  where  an  extension  of  time  for  filing  the  return  has  been 
granted;  on  or  before  the  expiration  of  the  period  of  such  extension. 

For  corresponding  provisions  in  |  1009  of  the  Keyenue  Act  of  1917,  see 
note  to  §  633600, 'ante. 

Sections  221  and  237  of  this  act  referred  to  in  this  paragraph,  are  set 
forth  ante,  $§  6336%jj,  6336%r.  • 

(b)  Examination  of  returns ;  recomputation  of  installments ;  credit 
or  refund  of  excess  pa3niients;  payment  of  difference  where 
amount  paid  is  insufiBcient;  penalty  for  understatement. 

As  soon  as  practicable  after  the  return  is  filed,  the  Commissioner 
shall  examine'  it  If  it  then  appears  that  the  correct  amount  of  the 
tax  is  greater  or  less  than  that  shown  in  the  return,  the  install- 
ments shall  be  recomputed.  If  the  amount  already  paid  exceeds 
that  which  should  have  been  paid  on  the  basis  of  the  installments 
as  recomputed,  the  excess  so  paid  shall  be  credited  against  the  sub- 
sequent installments;  and  if  the  amount  already  paid  exceeds  the 
correct  amount  of  the  tax,  the  excess  shall  be  credited  or  refunded 
to  the  taxpayer  in  accordance  with  the  provisions  of  section  252. 

If  the  amount  already  paid  is  less  than  that  which  should  have 
been  paid,  the  difference  shall,  to  the  extent  not  covered  by  any 
credits  then  due  to  the  taxpayer  under  section  252,  be  paid  upon 
notice  and  demand  by  the  collector.  In  such  case  if  the  return  is 
made  in  good  faith  and  the  understatement  of  the  amount  in  the  re- 
turn is  not  due  to  any  fault  of  the  taxpayer,  there  shall  be  no  pen- 
alty because  of  such  understatement.    If  the  understatement  is  due 
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to  negligence  on  the  part  of  the  taxpayer,  but  without  intent  to  de- 
fraud, there  shall  be  added  as^  part  of  the  tax  5  per  centum  of  the 
total  amount  of  the  deficiency,  plus  interest  at  the  rate  of  1  per 
centum  per  month  on  the  amount  of  the  deficiency  of  each  install- 
ment from  the  time  the  installment  was  due. 

If  the  understatement  is  false  or  fraudulent  with  intent  to  evade 
the  tax,  then,  in  lieu  of  the  penalty  provided  by  section  3176  of  the 
Revised  Statutes,  as  amended,  for  false  or  fraudulent  returns  will- 
fully made,  but  in  addition  to  other  penalties  provided  by  law  for 
false  or  fraudulent  returns,  there  shall  be  added  as  part  of  the  tax 
50  per  centum  of  the  amount  of  the  deficiency. 

Section  252  of  this  act,  referred  to  in  this  paragraph  is  set  forth  post,  { 
633e%iiu. 

For  R.  S.  §  3176,  also  referred  to  in  this  paragraph,  see  U.  S.  Comp.  St. 
1916,  f  5899. 

(c)  Payment  upon  notice  and  demand. 

If  the  return  is  made  pursuant  to  section  3176  of  the  Revised 
Statutes  as  amended,  the  amount  of  tax  determined  to  be  due  un- 
der such  return  shall  be  paid  upon  notice  and  demand  by  the  col- 
lector. 

See  note  to  preceding  paragraph. 

(d)  Time  for  determination  and  assessment  of  tax;   limitation  of 
suits  for  taxes. 

Except  in  the  case  of  false  or  fraudulent  returns  with  intent  to 
evade  the  tax,  .the  amount  of  tax  due  under  any  return  shall  be  de- 
termined and  assessed  by  the  Commissioner  within  five  years  after 
the  return  was  due  or  was  made,  and  no  suit  or  proceeding  for  the 
collection  of  any  tax  shall  be  begun  after  the  expiration  of  five  years 
after  the  date  when  the  return  was  due  or  was  made.  In  the  case 
of  such  false  or  fraudulent  returns,  the  amount  of  tax  due  may  be 
determined  at  any  time  after  the  return  is  filed,  and  the  tax  may  be 
collected  at  any  time  after  it  becomes  due. 

(e)  Penalty  on  unpaid  taxes ;  notice  of  time  when  tax  beoxnes  due. 
If  any  tax  remains  unpaid  after  the  date  when  it  is  due,  and  for 

ten  days  after  notice  and  demand  by  the  collector,  then,  except  in 
the  case  of  estates  of  insane,  deceased,  or  insolvent  persons,  there 
shall  be  added  as  part  of  the  tax  the  sum  of  5  per  centum  on  the 
amount  due  but  unpaid,  plus  interest  at  the  rat^  of  1  per  centum 
per  month  upon  such  amount  from  the  time  it  becanie  due:  Pro- 
vided, That  as  to  any  such  amount  which  is  the  subject  of  a  bona 
fide  claim  for  abatement  such  sum  of  5  per  centum  shall  not  be 
added  and  the  interest  from  the  time  the  amount  was  due  until  the 
claim  is  decided  shall  be  at  the  rate  of  ^4  of  1  P^r  centum  per  month. 
In  the  case  of  the  first  installment  provided  for  in  subdivision  (a) 
the  instructions  printed  on  the  return  shall  be  deefned  sufficient 
notice  of  the  date  when  the  tax  is  due  and  sufficient  demand,  and 
the  taxpayer's  computation  of  the  tax  on  the  return  shall  be  deemed 
sufficient  notice  of  the  amount  due. 

(f)  Distraint. 

In  any  case  in  which  in  order  to  enforce  payment  of  a  tax  it  is 
necessary  for  a  collector  to  cause  a  warrant  of  distraint  to  be  serv- 
ed, there  shall  also  be  added  as  part  of  the  tax  the  sum  of  $5. 

(g)  Termination  of  taxable  period;   security  for  return  and  pay- 
ment of  taxes. 

If  the  Commissioner  finds  that  a  taxpayer  designs  quickly  to  de- 
part from  the  United  States  or  to  remove  his  property  therefrom, 
or  to  conceal  himself  or  his  property  therein,  or  to  do  any  other  act 
tending  to  prejudice  or  to  render  wholly  or  partly  ineflFectual  pro- 
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ceedings  to  collect  the  tax  for  the  taxable  year  then  last  past  or  the 
taxable  year  then  current  unless  such  proceedings  be  brought  with- 
out delay,  the  Commissioner  shall  declare  the  taxable  period  for 
such  taxpayer  terminated  at  the  end  of  the  calendar  month  then 
last  past  and  shall  cause  notice  of  such  finding  and  declaration  to 
be  given  the  taxpayer,  together  with  a  demand  for  immediate  pay- 
ment of  the  tax  for  the  taxable  period  so  declared  terminated  and 
of  the  tax  for  the  preceding  taxable  year  or  so  much  of  said  tax 
as  is  unpaid,  whether  or  not  the  time  otherwise  allowed  by  law  for 
filing  return  and  paying  the  tax  has  expired;  and  such  taxes  shall 
thereupon  become  immediately  due  and  payable.  In  any  action  or 
suit  brought  to  enforce  payment  of  taxes  made  due  and  payable  by 
virtue  of  the  provisions  of  this  subdivision  the  .finding  of  the  Com- 
missioner, made  as  herein  provided,  whether  made  after  notice  to 
the  taxpayer  or  not,  shall  be  for  all  purposes  presumptive  evidence 
of  the  taxpayer's  design.  A  taxpayer  who  is  not  in  default  in  mak- 
ing any  return  or  paying  income,  war-profits,  or  excess-profits  tax 
under  any  Act  of  Congress  may  furnish  to  the  United  States,  un- 
der regulations  to  be  prescribed  by  the  Commissioner  with  the  ap- 
proval of  the  Secretary,  security  approved  by  the  Commissioner 
that  he  will  duly  make  the  return  next  thereafter  required  to  be 
filed  and  pay  the  tax  next  thereafter  required  to  be  paid.  The 
Commissioner  may  approve  and  accept  in  like  manner  security  for 
return  and  payment  of  taxes  made  due  and  payable  by  virtue  of 
the  provisions  of  this  subdivision,  provided  the  taxpayer  has  paid 
in  full  all  other  income,  war-profits,  or  excess-profits  taxes  due  from 
him  under  any  Act  of  Congress.  If  security  is  approved  and  ac- 
cepted pursuant  to  the  provisions  of  this  subdivision  and  such  fur- 
ther or  other  security  with  respect  to  tlie  tax  or  taxes  covered 
thereby  is  given  as  the  Commissioner  shall  from  time  to  time  find 
necessary  and  require,  payment  of  such  taxes  shall  not  be  enforced 
by  any  proceedings  under  the  provisions  of  this  subdivision  prior 
to  the  expiration  of  the  time  otherwise  allowed  for  paying  such  re- 
spective taxes.     (40  Stat.  1082.) 

This  section  is  §  250  of  the  Revenue  Act  of  1918,  dted  aboye. 

RECEIPTS  FOR  TAXES 

§  6336i/gu.  (Act  Feb.  24,  1919,  c.  18,  §  251.)     Receipts  for  taxes 
paid. 

Every  collector  to  whom  any  payment  of  any  tax  is  made  under 
the  provisions  of  this  title  shall  upon  request  give  to  the  person 
making  such  payment  a  full  vvrritten  or  printed  receipt,  stating  the 
amount  paid  and  the  particular  account  for  which  such  payment 
was  made ;  and  whenever  any  debtor  pays  taxes  on  account  of  pay- 
ments made  or  to  be  made  by  him  to  separate  creditors  the  collector 
shall,  if  requested  by  such  debtor,  give  a  separate  receipt  for  the 
tax  paid  on  account  of  each  creditor  in  such  form  that  the  debtor 
can  conveniently  produce  such  receipts  separately  to  his  several 
creditors  in  satisfaction  of  their  respective  demands  up  to  the 
amounts  stated  in  the  receipts ;  and  such  receipt  shall  be  sufficient 
evidence  in  favor  of  such  debtor  to  justify  him  in  withholding  from 
his  next  payment  to  his  creditor  the  amount  therein  stated;  but 
the  creditor  may,  upon  giving  to  his  debtor  a  full  written  receipt 
acknowledging  the  payment  to  him  of  any  sum  actually  paid  and 
accepting  the  amount  of  tax  paid  as  aforesaid  (specifying  the  same) 
as  a  further  satisfaction  of  the  debt  to  that  amount,  require  the  sur- 
render to  him  of  such  collector's  receipt.     (40-  Stat.  1084.) 

This  section  is  {  251  of  the  Revenue  Act  of  1918.  cited  above. 
For  corresponding  provisions  in  §  17  of  the  Revenue  Act  of  1916,  see  U.  S. 
Comp.  St.  1916,  §  6336p. 
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REFUNDS 

§  6336J^uu.  (Act  Feb.  24,  1919,  c.  18,  §  252.)  Credit  or  refund 
of  excess  payments;  time  for  filing  claim  for. 
If,  upon  examination  of  any  return  of  income  made  pursuant  to 
this  Act,  the  Act  of  August  5,  1909,  entitled  "An  Act  to  provide 
revenue,  equalize  duties,  and  encourage  the  industries  of  the  United 
States,  and  for  other  purposes,"  the  Act  of  October  3,  1913,  entitled 
"An  Act  to  reduce  tariff  duties  and  to  provide  revenue  for  the  Gov- 
ernment, and  for  other  purposes,"  the  Revenue  Act  of  1916,  as 
amended,  or  the  Revenue  Act  of  1917,  it  appears  that  an  amount  of 
income,  war-profits  or  excess-profits  tax  has  been  paid  in  excess  of 
that  properly  due,  then,  notwithstanding  the  provisions  of  section 
3228  of  the  Revised  Statutes,  the  amount  of  the  excess  shall  be 
credited  against  any  income,  war-profits  or  excess-profits  taxes,  or 
installment  thereof,  then  due  from  the  taxpayer  under  any  other 
return,  and  any  balance  of  such  excess  shall  be  immediately  re- 
funded to  the  taxpayer:  Provided,  That  no  such  cretiit  or  refund 
shall  be  allowed  or  made  after  five  years  from  the  date  when  the 
return  was  due,  unless  before  the  expiration  of  such  five  years  a 
claim  therefor  is  filed  by  the  taxpayer.     (40  Stat.  1085.) 

This  section  is  §  252  of  the  Kevenue  Act  of  1918,  cited  above. 
For  R.  S.  f  3228,  referred  to  in  this  section,  see  U.  S.  Comp.  St.  1916,  i 
6951. 

Notes  of  Decisioaui 

Decisions     ander     prior     acts.— See 
notes  to  §  6334,  ante. 

PENALTIES 

§  63365^v.  (Act  Feb.  24,  1919,  c.  18,  §  253.)  Failure  to  pay  or 
collect  tax,  make  return  or  supply  information,  or  attempting 
to  defeat  or  evade  tax ;  penalties. 
Any  individual,  corporation,  or  partnership  required  under  this 
title  to  pay  or  collect  any  tax,  to  make  a  return  or  to  supply  in- 
formation, who  fails  to  pay  or  collect  such  tax,  to  make  such  re- 
turn, or  to  supply  such  information  at  the  time  or  times  required 
under  this  title,  shall  be  liable  to  a  penalty  of  not  more  than  $1,000. 
Any  individual,  corporation,  or  partnership,  or  any  officer  or  em- 
ployee of  any  corporation  or  member  or  employee  of  a  partnership, 
who  willfully  refuses  to  pay  or  collect  such  tax,  to  make  such  re- 
turn, or  to  supply  such  information  at  the  time  or  times  required 
under  this  title,  or  who  willfully  attempts  in  any  manner  to  defeat 
or  evade  the  tax  imposed  by  this  title,  shall  be  guilty  of  a  misde- 
meanor and  shall  be  fined  not  more  than  $10,000  or  imprisoned  for 
not  more  than  one  year,  or  both,  together  with  the  costs  of  prose- 
cution.    (40  Stat.  1085.) 

This  section  is  §  253  of  the  Revenue  Act  of  1018,  cited  above. 

For  corresponding  provisions  in  §  14  of  the  Revenue  Act  of  1916,  and  S 
18  of  the  Revenue  Act  of  1916,  as  amended  by  §  1209  of  the  Revenue  Act 
of  1917,  see  U.  S.  Comp.  St.  1916,  §  6336n[c],  and  note  to  §  6336q,  ante. 

RETURNS  OF  PAYMENTS  OF  DIVIDENDS 

§  6336i^vv.  (Act  Feb.  24,  1919,  c.  18,  §  254.)     Returns  of  pay- 
ments of  dividends  by  corporations  and  personal  service  corpo- 
rations. 
Every  corporation  subject  to  the  tax  imposed  by  this  title  and 
every  personal   service  corporation   shall,   when  required  by   the 
Commissioner,  render  a  correct  return  duly  verified  under  oath, 
of  its  payments  of  dividends,  stating  the  name  and  address  of  each 
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stockholder,  the  number  of  shares  owned  by  him,  and  the  amount 
of  dividends  paid  to  him.     (40  Stat.  1085.) 

This  Bcction  is  f  254  of  the  Revenue  Act  of  1918,  cited  above. 
For  corresponding  provisions  in  §  26  of  the  Revenue  Act  of  1916,  as  added 
by  f  1210  of  the  Revenue  Act  of  1917,  see  note  to  §  6336xx,  ante. 

RETURNS  OF  BROKERS 

§  6336J'8W.  (Act  Feb.  24,  1919,  c.  18,  §  255.)  Returns  by  bro- 
kers; contents. 
^  Every  individual,  corporation,  or  partnership  doing  business  as 
a  broker  shall,  when  required  by  the  Commissioner,  render  a  cor- 
rect return  duly  verified  under  oath,  under  such  rules  and  regu- 
lations as  the  Cpmmissioner,  with  the  approval  of  the  Secretary, 
may  prescribe,  showing  the  names  of  customers  for  whom  such 
individual,  corporation,  or  partnership  has  transacted  any  business, 
with  such  details  as  to  the  profits,  losses,  or  other  information 
which  the  Commissioner  may  require,  as  to  each  of  such  custom- 
ers, as  will  enable  the  Commissioner  to  determine  whether  all  in- 
come tax  due  on  profits  or  gains  of  such  customers  has  been  paid. 
(40  Stat.  1085.) 

This  section  is  §  255  of  the  Revenue  Act  of  1918,  dted  above i 
For  corresponding  provisions  in  §  27  of  the  Revenue  Act  of  1916,  as  added 
by  §  1211  of  the  Revenue  Act  of  1917,  see  note  to  §  6336xxx,  ante. 

INFORMATION  AT  SOURCE 

§  6336J/^ww.  (Act  Feb.  24,  1919,  c.  18,  §  256.)     Returns  by  per- 
sons making  payments  to  others ;  contents. 

All  individuals,  corporations,  and  partnerships,  in  whatever  ca- 
pacity acting,  including  lessees  or  mortgagors  of  real  or  personal 
property,  fiduciaries,  and  employers,  making  payment  to  another 
individual,  corporation,  or  partnership,  of  interest,  rent,  salaries, 
wages,  premiums,  annuities,  compensations,  remunerations,  emolu- 
ments, or  other  fixed  or  determinable  gains,  profits,  and  income 
(other  than  payments  described  in  sections  254  and  255),  of  $1,000 
or  more  in  any  taxable  year,  or,  in  the  case  of  such  payments  made 
by  the  United  States,  the  officers  or  employees  of  the  United 
States  having  information  as  to  such  payments  and  required  to 
make  returns  in  regard  thereto  by  the  regulations  hereinafter  pro- 
vided for,  shall  render  a  true  and  accurate  return  to  the  Commis- 
sioner, under  such  regulations  and  in  such  form  and  manner  and  to 
such  extent  as  may  be  prescribed  by  him  with  the  approval  of  the 
Secretary,  setting  forth  the  amount  of  such  gains,  profits,  and 
income,  and  the  name  and  address  of  the  recipient  of  such  pay- 
ment. 

Such  returns  may  be  required,  regardless  of  amounts,  (1)  in  the 
case  of  payments  of  interest  upon  bonds,  mortgages,  deeds  of  trust, 
or  other  similar  obligations  of  corporations,  and  (2)  in  the  case  of 
collections  of  items  (not  payable  in  the  United  States)  of  interest 
upon  the  bonds  of  foreign  countries  and  interest  upon  the  bonds 
of  and  dividends  from  foreign  corporations  by  individuals,  cor- 
porations, or  partnerships,  undertaking  as  a  matter  of  business  or 
for  profit  the  collection  of  foreign  payments  of  such  interest  or 
dividends  by  means  of  coupons,  checks,  or  bills  of  exchange. 

When  necessary  to  make  effective  the  provisions  of  this  section 
the  name  and  address  of  the  recipient  of  income  shall  be  furnished 
upon  demand  of  the  individual,  corporation,  or  partnership  pay- 
ing the  income. 

The  provisions  of  this  section  shall  apply  to  the  calendar  year 
1918  and  each  calendar  year  thereafter,  but  shall  not  apply  to  the 
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payment  of  interest  on  obligations  of  the  United  States.     (40  Stat. 
1086.) 

This  section  is  §  256  of  the  Reveniie  Act  of  1918,  cited  above. 

For  corresponding  provisions  in  §  28  of  the  Revenue  Act  of  1916,  as  added 
by  §  1211  of  the  Revenue  Act  of  1917,  see  note  to  $  6336y,  ante. 

Sections  254  and  255  of  this  act,  referred  to  In  this  section,  are  set  forth 
ante,  §§  6336%vv,  6336%w. 

RETURNS  TO  BE  PUBLIC  RECORDS 

§  63365^x.  (Act  Feb.  24,  1919,  c.  18,  §  257.)     Returns  to  be  pub- 
lic records;   inspection;   lists  of  persons  making  returns. 

Returns  upon  which  the  tax  has  been  determined  by  the  Com- 
missioner shall  constitute  public  records;  but  they  shall  be  open 
to  inspection  only  upon  order  of  the  President  and  under  rules 
and  regulations  prescribed  by  the  Secretary  and  approved  by  the 
President:  Provided,  That  the  proper  officers  of  any  State  impos- 
ing an  income  tax  may,  upon  the  request  of  the  governor  thereof, 
have  access  to  the  returns  of  any  corporation,  or  to  an  abstract 
thereof  showing  the  name  and  income  "of  the  corporation,  at  such 
times  and  in  such  manner  as  the  Secretary  may  prescribe :  Provid- 
ed further,  That  all  bona  fide  stockholders  of  record  owning  1 
per  centum  or  more  of  the  outstanding  stock  of  any  corporation 
shall,  upon  making  request  of  the  Commissioner,  be  allowed  to  ex- 
amine the  annual  income  returns  of  such  corporation  and  of  its  sub- 
sidiaries. Any  stockholder  who  pursuant  to  the  provisions  of  this 
section  is  allowed  to  examine  the  return  of  any  corporation,  and 
who  makes  known  in  any  manner  whatever  not  provided  by  law 
the  amount  or  source  of  income,  profits,  losses,  expenditures,  or 
any  particular  thereof,  set  forth  or  disclosed  in  any  such  return, 
shall  be  guilty  of  a  misdemeanor  and  be  punished  by  a  fine  not 
exceeding  $1,000,  or  by  imprisonment  not  exceeding  one  vear,  or 
both. 

The  Commissioner  shall  as  soon  as  practicable  in  each  year 
cause  to  be  prepared  and  made  available  to  public  inspection  in 
such  manner  as  he  may  determine,  in  the  office  of  the  collector 
in  each  internal-revenue  district  and  in  such  other  places  as  he 
may  determine,  lists  containing  the  names  and  the  post-office  ad- 
dresses of  all  individuals  making 'income-tax  returns  in  such  dis- 
trict.    (40  Stat.  1086.) 

This  section  is  §  257  of  the  Revenue  Act  of  1918,  cited  above. 
For  corresponding  provisions  (relating  only  to  corporations)  in  f  14  of  the 
Revenue  Act  of  1916,  see  U.  S.  Comp.  St.  1916,  §  6336n[b]. 

PUBLICATION  OP  STATISTICS 

§  6336^xx.  (Act  Feb.  24,  1919,  c.  18,  §  258.)  Statistics  of  op- 
eration of  law;  contents. 
The  Commissioner,  with  the  approval  of  the  Secretary,  shall 
prepare  and  publish  annually  statistics  reasonably  available  with 
respect  to  the  operation  of  the  income,  war-profits  and  excess-prof- 
its-tax laws,  including  classifications  of  taxpayers  and  of  income, 
the  amounts  allowed  as  deductions,  exemptions,  and  credits,  and 
any  other  facts  deemed  pertinent  and  valuable.     (40  Stat.  1087.) 

This  section  is  §  258  of  the  Revenue  Act  of  1918,  dted  above. 
For  corresponding  provisions  in  §  21  of  the  Revenae  Act  of  1916,  see  U.  S. 
Comp.  St  1916,  S  6336t. 
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COU^ECTION  OF  FOREIGN  ITEMS 

§  63365/gy.  (Act  Feb.  24,  1919,  c.  18,  §  259.)  Licenses  to  and 
regulation  of  persons  collecting  foreign  payments  of  interest, 
or  dividends. 
All  individuals,  corporations,  or  partnerships  undertaking  as  a 
matter  of  business  or  for  profit  the  collection  of  foreign  payments 
of  interest  or  dividends  by  means  of  coupons/  checks,  or  bills  of 
exchange  shall  obtain  a  license  from  the  Commissioner  and  shall 
be  subject  to  such  regulations  enabling  the  Government  to  obtain 
the  information  required  under  this  title  as  the  Commissioner, 
with  the  approval  of  the  Secretary,  shall  prescribe;  and  whoever 
knowingly  undertakes  to  collect  such  payments  without  having 
obtained  a  license  therefor,  or  without  complying  with  such  regu- 
lations, sh^ll  be  guilty  of  a  jnisdemeanor  and  shall  be  fined  not 
more  than  $5,000,  or  imprisoned  for  not  more  than  one  year,  or 
both.     (40  Stat.  1087.) 

'  This  section  is  §  259  of  the  Revenue  Act  of  1918,  cited  above. 

For  corresponding  provisions  in  §  9  of  the  Revenue  Act  of  1916,  as  amend- 
ed by  §  1205  of  the  Revenue  Act  of  1917,  see  note  to  f  6336i[fl,  ante. 

CITIZENS  OF  UNITED  STATES  POSSESSIONS 

§  6336>iyy.  (Act  Feb.  24,  1919,  c.  18,  §  260.)  Taxation  of  citi- 
zens  of  United  States  possessions. 

Any  individual  who  is  a  citizen  of  any  possession  of  the  United 
States  (but  not  otherwise  a  citizen  of  the  United  States)  and  who 
is  not  a  resident  of  the  United  States,  shall  be  subject  to  taxation 
under  this  title  only  as  to  income  derived  from  sources  within  the 
United  States,  and  in  such  case  the  tax  shall  be  computed  and  paid 
in  the  same  manner  and  subject  to  the  same  conditions  as  in  the 
case  of  other  persons  who  are  taxable  only  as  to  income  derived 
from  such  sources.     (40  Stat.  1087.) 

This  section  is  §  260  of  the  Revenue  Act  of  1918,  cited  above. 
PORTO  RICO  AND  PHILIPPINE  ISLANDS 

§  6336J^z.  (Act  Feb.  24,  1919,  c.  18,  §  261.)  Income  tax  in  Porto 
Rico  and  Philippine  Islands;  levy,  assessment,  collection,  and 

»    payment;   returns. 

In  Porto  Rico  and  the  Philippine  Islands  the  income  tax  shall  be 
levied,  assessed,  collected,  and  paid  in  accordance  with  the  provi- 
sions of  the  Revenue  Act  of  1916  as  amended. 

Returns  shall  be  made  and  taxes  shall  be  paid  under  Title  I  of 
such  Act  in  Porto  Rico  or  the  Philippine  Islands,  as  the  case  may 
be,  by  (1)  every  individual  who  is  a  citizen  or  resident  of  Porto 
Rico  or  the  Philippine  Islands  or  derives  income  from  sources 
therein,  and  (2)  every  corporation  created  or  organized  in  Porto 
Rico  or  the  Philippine  Islands  or  deriving  income  from  sources 
therein.  An  individual  who  is  neither  a  citizen  nor  a  resident  of 
Porto  Rico  or  the  Philippine  Islands  but  derives  income  from 
sources  therein,  shall  be  taxed  in  Porto  Rico  or  the  Philippine  Is- 
lands as  a  nonresident  alien  individual,  and  a  corporation  created 
or  organized  outside  Porto  Rico  or  the  Philippine  Islands  and 
deriving  income  from  sources  therein  shall  be  taxed  in  Porto 
Rico  or  the  Philippine  Islands  as  a  foreign  corporation.  For  the 
purposes  of  section  216  and  of  paragraph  (6)  of  subdivision  (a)  of 
section  234  a  tax  imposed  in  Porto  Rico  or  the  Philippine  Islands 
upon  the  net  income  of  a  corporation  shall  not  be  deemed  to  be  a 
tax  under  this  title, 
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The  Porto  Rican  or  Philippine  Legislature  shall  have  power  by 
due  enactment  to  amend,  alter,  modify,  or  repeal  the  income  tax 
laws  in  force  in  Porto  Rico  or  the  Philippine  Islands,  respectively. 
(40  Stat.  1087.) 

This  section  is  §  261  of  the  Revenue  Act  of  1918,  cited  aboTe. 

For  corresponding  provisions  in  §  23  of  the  Revenue  Act  of  1916,  and  | 
5  of  the  Revenue  Act  of  1917,  see  U.  S.  Comp.  St.  1916,  §  6336v,  and  note  to 
§  633«w,  ante. 

Sections  216  and  234  of  this  act,  referred  to  in  this  section,  are  set  forth 
ante,  §§  6336V^h,  6336%pp. 


CHAPTER  NINE  B— MUNITION  MANUFACTUR- 
ERS' TAX 

The  provisions  of  this  chapter,  which  included  §§  300-^312  of  the  Revenue 
Act  of  1916,  were  repealed  by  §  1400  of  the  Revenue  Act  of  1918.  See  post, 
§  6371%a. 

Before  the  repeal,  §  301,  subd.  1,  of  the  Act  of  1916,  was  amended  by  t^e 
Revenue  Act  of  1917,  Act  Oct.  3,  1917,  c.  63,  §  214  (40  Stat.  308),  which  read 
as  follows: 

"Subdivision  (1)  of  section  three  hundred  and  one  of  such  Act  of  September 
eighth,  nineteen  hundred  and  sixteen,  is  hereby  amended  so  that  the  rate  of 
tax  for  the  taxable  year  nineteen  hundred  and  seventeen  shall  be  ten  per  cen- 
tum instead  of  twelve  and  one-half  per  centum,  as  therein  provided. 

**(2)  This  section  shall  cease  to  be  of  effect  on  and  after  January  first,  nine- 
teen hundred  and  eighteen." 

§§  6336i4a-6336i4m.     [Repealed.] 


CHAPTER  NINE  C— EXCESS-PROFITS  TAX 

§§  63365^a-6336^o.  (Act  Oct.  3,  1917,  c.  63,  §§  200-214.)     [Re- 
pealed.] 

These  provisions  inserted  here  as  additional  to  the  original  chapters  of  Title 
XXXV  of  the  Revised  Statutes,  included  §>§  200-213,  and  part  of  §  214  of 
an  act  entitled  "An  act  to  provide  revenue  to  defray  war  expenses,  and  for 
other  purposes,"  approved  October  3,  1917.  Said  act  was  divided  into  thirteen 
titles.  The  sections  included  in  this  Chapter  constituted  a  part  of  Title  II 
thereof,  entitled  "War  Excess  Profits  Tax."  Section  214,  set  forth  in  this 
Chapter,  repeals  Act  March  3,  1917,  c.  159,  §§  200-207,  which  related  to  the 
same  subject-matter.     See,  also,  note  to  Chapter  Eleven  B  of  this  Title,  post. 

Said  Act  March  3,  1917,  c.  159,  §§  200-207,  read  as  follows: 

"200.    When  used  in  this  title— 

"The  term  'corporation*  includes  joint-stock  companies  or  assodations,  and 
insurance  companies; 

"The  term  'United  States'  means  only  the  States,  the  Territories  of  Alaska 
and  Hawaii,  and  the  District  of  Columbia;   and 

*'The  term  'taxable  year'  means  the  twelve  months  ending  December  thirty- 
first,  except  in  the  case  of  a  corporation  or  partnership  allowed  to  fix  its  own 
fiscal  year,  in  which  case  it  means  such  fiscal  year.  The  first  taxable  year 
shall  be  the  year  ending  December  thirty-first,  nineteen  hundred  and  seven- 
teen. 

"201.  In  addition  to  the  taxes  under  existing  laws  there  shall  be  levied, 
assessed,  collected,  and  paid  for  each  taxable  year  upon  the  net  income  of 
every  corporation  and  partnership  organized,  authorized,  or  existing  under 
the  laws  of  the  United  States,  or  of  any  State,  Territory,  or  District  thereof, 
no  matter  how  created  or  organized,  excepting  income  derived  from  the 
business  of  life,  health,  and  accident  insurance  combined  in  one  policy  issued 
on  the  weekly  premium  payment  plan,  a  tax  of  eight  per  centum  of  the 
amount  by  which  such  net  income  exceeds  the  sum  of  (a)  $5,000  and  0>)  eight 
per  centum  of  the  actual  capital  invested. 

"Every  fofeign  corporation  and  partnership,  including  corporations  and 
pai-tnerships  of  the  Philippine  Islands  and  Porto  Rico,  shall  pay  for  each 
taxable  year  a  like  tax  upon  the  amount  by  which  its  net  income  received 
from  all  sources  within  the  United  States  exceeds  the  sum  of  (a)  eight  per 
centum  of  the  actual  capital  invested  and  used  or  employed  in  the  busineai 
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in  the  United  States,  and  (b)  that  proportion  of  $5,000  which  the  entire  ae- 
tnal  capital  invested  and  used  or  employed  in  the  business  in  the  United  States 
bears  to  tho  entire  actual  capital  invested;  and  in  case  no  such  capital  is 
used  or  employed  in  the  business  in  the  United  States  the  tax  shall  be  im- 
posed upon  that  portion  of  such  net  income  which  is  in  excess  of  the  sum  of  (a) 
eight  per  centum  of  that  proportion  of  the  entire  actual  capital  invested  and 
used  or  employed  in  the  business  which  the  net  income  from  sources  within 
the  United  States  bears  to  the  entire  net  income,  and  (b)  that  proportion  of 
$5,000  which  the  net  income  from  sources  within  the  United  States  bears  to 
the  entire  net  income. 

'*202.  For  the  purpose  of  this  title,  actual  capital  invested  means  (1)  ac- 
tual cash  paid  in,  (2)  the  actual  cash  value,  at  the  time  of  payment,  of  as- 
sets other  than  cash  paid  in,  and  (3)  paid  in  or  earned  surplus  and  undivided, 
profits  used  or  employed  in  the  business;  but  does  not  include  money  or  other 
property  borrowed  by  the  corporation  or  partnership. 

"203.  Ttke  tax  herein  imposed  upon  corporations  and  partnerships  shall  be 
computed  upon  the  basis  of  the  net  income  shown  by  their  income  tax  returns 
under  Title  I  of  the  Act  entitled  *An  Act  to  increase  the  revenue,  and  for 
other  purposes,'  approved  September  eighth,  nineteen  hundred  and  sixteen,  or 
under  thi^  title,  and  shall  be  assessed  and  collected  at  the  same  time  and  in 
the  same  manner  as  the  income  tax  due  under  Title  I  of  such  Act  of  Septem- 
ber eighth,  nineteen  hundred  and  sixteen:  Provided,  That  for  the  purpose 
of  this  title  a  partnership  shall  have  the  same  privilege  with  reference  to  fix- 
ing its  fiscal  year  as  is  accorded  corporations  under  section  thirteen  (a)  of  Ti- 
tle I  of  such  Act  of  September  eighth,  nineteen  hundred  and  sixteen:  And 
provided  further.  That  where  a  corporation  or  partnership  makes  return  prior 
to  March  first  nineteen  hundred  and  eighteen,  covering  its  own  fiscal  year  and 
includes  therein  any  income  received  during  the  calendar  year  ending  Decem- 
ber thirty-first,  nineteen  hundred  and  sixteen,  the  tax  herein  imposed  shall  be 
that  proportion  of  the  tax  based  upon  such  full  fiscal  year  which  the  time 
from  January  first,  nineteen  hundred  and  seventeen,  to  the  end  of  such  fiscal 
year  bears  to  the  full  fiscal  year. 

"204.  Corporations  e^^empt  from  tax  under  the  provisions  of  section  eleven 
of  Title  I  of  the  Act  approved  September  eighth,  nineteen  hundred  and  six- 
teen, and  partnerships  carrying  on  or  doing  the  same  business  shall  be  exempt 
from  the  provisions  of  this  title,  and  the  tax  imposed  by  this  title  shall  not  at- 
tach to  incomes  of  partnerships  derived  from  agriculture  or  from  personal  serv- 
ices. 

"205.  Every  corporation  having  a  net  income  of  $5,000  or  more  for  the 
taxable  year  making  a  return  undet  Title  I  of  such  Act  of  September  eighth, 
nineteen  hundred  and  sixteen,  shall  for  the  purposes  of  this  title  include  in 
such  return  a  detailed  statement  of  the  actual  capital  invested. 

"Every  partnership  having  a  net  income  of  $5,000  or  more  for  the  taxable 
year  shall  render  a  correct  return  of  the  income  of  the  partnership  for  the 
taxable  year,  setting  forth  specifically  the  actual  capital  invested  and  the 
gross  income  for  such  year  and  the  deductions  hereinafter  allowed.  Such  re- 
turns shall  be  rendered  at  the  same  time  and  in  the  same  manner  and  form 
as  is  prescribed  for  income-tax  returns  under  Title  I  of  such  Act  of  Septem- 
ber eighth,  nineteen  hundred  and  sixteen.  In  computing  net  income  of  a  part- 
nership for  the  purposes  of  this  title  there  shall  be  allowed  like  deductions  as 
are  allowed  to  individuals  in  sections  five  (a)  and  six  (a)  of  such  Act  of  Sep- 
tember eighth,  nineteen  hundred  and  sixteen. 

"206.  All  administrative,  special,  and  general  provisions  of  law,  including 
the  laws  in  relation  to  the  assessment,  remission,  collection,  and  refund  of 
internal  revenue  taxes  not  heretofore  specifically  repealed  and  not  inconsist- 
ent with  the  provisions  of  this  title  are  hereby  extended  and  made  applicable 
to  all  the  provisions  of  this  title  and  to  the  tax  herein  imposed,  and  all  pro- 
visions of  Title  I  of  such  Act  of  September  eighth,  nineteen  hundred  and 
sixteen,  relating  to  returns  and  payment  of  the  tax  therein  imposed,  includ- 
ing penalties,  are  hereby  made  applicable  to  the  tax  required  by  this  title. 

"207.  The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  make  aU  necessary  regulations  for  carrying 
out  the  provisions  of  this  title,  and  may  require  any  corporation  or  partner- 
ship subject  to  the  provisions  of  this  title  to  furnish  him  with  such  facts, 
data,  and  information  as  in  his  judgment  are  necessary  to  collect  the  tax  pro- 
vided for  in  this  title.'* 

Act  Oct  3,  1917..  c.  63,  §|  200-214,  which  repealed  the  act  above  set  forth, 
was  in  turn  repealed  by  §  140O  of  the  Revenue  Act  of  1918w  See  post,  % 
6371%  a.  The  corresponding  provisions  of  the  latter  act  are  set  forth  post,  as 
f§  63367/1  ea-6336VieP. 

Inasmuch  as  the  provisions  of  the  Act  of  Oct.  3,  1917,  c.  63,  %%  200-214, 
were  continued  in  force  for  the  collection  of  accrued  taxes  and  penalties,  they 
are  set  forth  here: 

(1351) 


§§  63363^a-6336%(?         internal  rbvbnud  (Tit.  35 

"Sec.  200.    When  used  in  this  title— 

"The  term  'corporation'  includes  joint-stock  companies  or  associations  and 
Insurance  companies; 

*'The  term  'domestic'  means  created  under  the  law  of  the  United  States,  or 
of  any  State,  Territory,  or  District  thereof,  and  the  term  'foreign*  means 
created  under  the  law  of  any  other  possession  of  the  United  States  or  of  any 
foreign  country  or  government; 

"The  term  'United  States'  means  only  the  States,  the  Territories  of  Alaska 
and  Hawaii,  and  the  District  of  Columbia ; 

"The  term  'taxable  year'  means  the  twelve  months  ending  December  thirty- 
'  first,  excepting  in  the  case  of  a  corporation  or  partnership  which  has  fixed  its 
own  fiscal  year,  in  which  case  it  means  such  fiscal  year.  The  first  taxable 
year  shall  be  the  year  ending  December  thirty-first,  nineteen  hundred  and 
seventeen,  except  that  in  the  case  of  a  corporation  or  partnership  which  has 
fixed  its  own  fiscal  year,  it  shall  be  the  fiscal  year  ending  during  the  calendar 
year  nineteen  hundred  and  seventeen.  If  a  corporation  or  partnership,  prior 
to  March  first,  nineteen  hundred  and  eighteen,  makes  a  return  covering  its  own 
fiscal  year,  and  includes  therein  the  income  received  during  that  part  of  the 
fiscal  year  falling  within  the  calendar  year  nineteen  hundred  and  sixteen,  the 
tax  for  such  taxable  year  shall  be  that  proportion  of  the  tax  computed  upon 
the  net  income  during  such  full  fiscal  year  which  the  time  from  January  first, 
nineteen  hundred  and  seventeen,  to  the  end  of  such  fiscal  year  bears  to  the  full 
fiscal  year;    and 

"The  term  'prewar  period'  means  the  calendar  years  nineteen  hundred  and 
*  eleven,  nineteen  hundred  and  twelve,  and  nineteen  hundred  and  thirteen,  or  if 
a  corporation  or  partnership  was  not  in  existence  or  an  individual  was  not 
engaged  in  a  trade  or  business  during  the  whole  of  such  period,  then  as  many 
of  such  years  during  the  whole  of  which  the  corporation  or  partnership  was  in 
existence  or  the  individual  was  engaged  in  the  trade  or  business. 

'^he  terms  'trade'  and  'business'  include  professions  and  occupations. 

"The  term  'net  income'  means  in  the  case  of  a  foreign  corporation  or  part- 
nership or  a  nonresident  alien  individual,  the  net  income  received  from  sources 
within  the  United  States. 

"Sec.  201.  In  addition  to  the  taxes  under  existing  law  and  under  this  act 
there  shall  be  levied,  assessed,  collected,  and  paid  for  each  taxable  year  upon 
the  income  of  every  corporation,  partnership,  or  individual,  a  tax  Oiereinafter 
in  this  title  referred  to  as  the  tax)  equal  to  the  following  percentages  of  the 
net  income: 

"Twenty  per  centum  of  the  amount  of  the  net  income  in  excess  of  the  deduc- 
tion (determined  as  hereinafter  provided)  and  not  in  ^excess  of  fifteen  per  cen- 
tum of  the  invested  capital  for  the  taxable  year; 

"Twenty-five  per  centum  of  the  amount  of  the  net  income  in  excess  of  fifteen 
per  centum  and  not  in  excess  of  twenty  per  centum  of  such  capital ; 

"Thirty-five  per  centum  of  the  amount  of  the  net  income  in  excess  of  twenty 
per  centum  and  not  in  excess  of  twenty-five  per  centum  of  such  capital; 

"Forty-five  per  centum  of  the  amount  of  the  net  income  in  excess  of  twenty- 
five  per  centum  and  not  in  excess  of  thirty-three  per  centum  of  such  capital; 
and 

"Sixty  per  centum  of  the  amount  of  the  net  income  in  excess  of  thirty-three 
per  centum  of  such  capital. 

"For  the  purpose  of  this  title  every  corporation  or  partnership  not  exempt 
under  the  provisions  of  this  section  shall  be  deemed  to  be  engaged  in  business, 
and  all  the  trades  and  businesses  in  which  it  is  engaged  shal|  be  treated  as  a 
single  trade  or  business,  and  all  its  income  from  whatever  source  derived  shall 
be  deemed  to  be  received  from  such  trade  or  business. 

"This  title  shall  apply  to  all  trades  or  businesses  of  whatever  description, 
whether  continuously  carried  on  or  not,  except — 

"(a)  In  the  case  of  oflicers  and  employees  under  the  United  States,  or  any 
State,  Territory,  or  the  District  of  Columbia,  or  any  local  subdivision  thereof, 
the  compensation  or  fees  received  by  them  as  such  officers  or  employees ; 

"(b)  Corporations  exempt  from  tax  under  the  provisions  of  section  eleven 
of  Title  I  of  such  Act  of  September  eighth,  nineteen  hundred  and  sixteen,  as 
amended  by  this  Act,  and  partnerships  and  individuals  carrying  on  or  doing 
the  same  business,  or  coming  within  the  same  description;  and 

"(c)  Incomes  derived  from  the  business  of  life,  health,  and  accident  insur- 
ance combined  in  one  policy  issued  on  the  weekly  premium  payment  plan. 

"Sec.  202.  The  tax  shall  not  be  imposed  in  the  case  of  the  trade  or  business 
of  a  foreign  corporation  or  partnership  or  a  nonresident  alien  individual,  the 
net  income  of  which  trade  or  business  during  the  taxable  year  is  less  than  $3,- 
000. 

"Sec.  203.  For  the  purposes  of  this  title  the  deduction  shall  be  as  follows, 
except  as  otherwise  in  this  title  provided — 

"(a)  In  the  case  of  a  domestic  corporation,  the  sum  of  (1)  an  amount  equal 
to  the  same  percentage  of  the  invested  capital  for  the  taxable  year  which  the 
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average  amount  of  the  annual  net  incoiae  of  the  trade  or  business  during  the 
prewar  period  was  of  the  invested  capital  for  the  prewar  period  (but  not  less 
than  seven  or  more  than  nine  per  centum  of  the  invested  capital  for  the  tax-^ 
able  year),  and  (2)  $3,000; 

"(b)  In  the  case  of  a  domestic  partnership  or  of  a  citizen  or  resident  of  the 
United  States,  the  sum  of  (1)  an  amount  equal  to  the  same  percentage  of  the 
invested  capital  for  the  taxable  year  which  the  average  amount  of  the  annual 
net  income  oi  the  trade  or  business  during  the  prewar  period  was  of  the  in- 
vested, capital  for  the  prewar  period  (but  not  leas  than  seven  or  more  than  nine 
per  centum  of  the  invested  capital  for  the  taxable  year),  and  (2)  $6,(X)0 ; 

"(c)  In  the  case  of  a  foreign  corporation  or  partnership  or  of  a  nonresident 
alien  individual,  an  amount  ascertained  in  the  same  manner  as  provided  in 
subdivisions  (a)  and  (b)  without  any  exemption  of  $3,(XK)  or  $6,0()0. 

"(d)  If  the  Secretary  of  the  Treasury  is  unable  satisfactorily  to  determine 
the  average  amount  of  the  annual  net  income  of  the  trade  or  business  during 
the  prewar  period,  the  deduction  shall  be  determined  in  the  same  manner  as 
provided  in  section  two  hundred  and  five. 

"Sec.  204.  If  a  corporation  or  partnership  was  not  in  existence,  or  an  in- 
dividual was  not  engaged  in  the  trade  or  business,  during  the  whole  of  any  one 
calendar  year  during  the  prewar  period,  the  deduction  shall  be  an  amount 
equal  to  eight  per  centum  of  the  invested  capital  for  the  taxable  year,  plus  in 
the  case  of  a  domestic  corporation  $3,(X)0,  and  in  the  case  of  a  domestic  part- 
nership or  a  citizen  or  resident  of  the  United  States  $6,000. 

"A  trade  or  business  carried  on  by  a  corporation,  partnership,  or  individual, 
although  formally  organized  or  reorganized  on  or  after  January  second,  nine- 
teen hundred  and  thirteen,  which  is  substantially  a  continuation  of  a  trade  or 
business  carried  on  prior  to  that  date,  shall,  for  the  purposes  of  this  title,  be 
deemed  to  have  been  in  existence  prior  to  that  date,  and  the  net  income  and 
invested  capital  of  its  predecessor  prior  to  that  date  shall  be  deemed  to  have 
been  its  net  income  and  invested  capital. 

"Sec.  205.  (a)  If  the  Secretary  of  the  Treasury,  upon  complaint  finds  either 
(1)  that  during  the  prewar  period  a  domestic  corporation  or  partnership,  or  a 
citizen  or  resident  of  the  United  States,  had  no  net  income  from  the  trade  or 
business,  or  (2)  that  during  the  prewar  period  the  percentage,  which  the  net 
Income  was  of  the  invested  capital,  was  low  as  compared  with  the  percentage, 
which  the  net  income  during  such  period  of  representative  corporations,  part- 
nerships, and  individuals,  engaged  in  a  like  or  similar  trade  or  business,  was 
of  their  invested  capital,  then  the  deduction  shall  be  the  sum  of  (1)  an  amount 
equal  to  the  same  percentage  of  its  invested  capital  for  the  taxable  year  which 
the  average  deduction  (determined  in  the  same  manner  as  provided  in  section 
two  hundred  and  three,  without  including  the  $3,<X)0  or  $6,()()0  therein  referred  . 
to)  for  such  year  of  representative  corporations,  partnerships,  oY  individuals, 
engaged  in  a  like  or  similar  trade  or  business,  is  of  their  average  invested 
capital  for  such  year  plus  (2)  in  the  case  of  a  domestic  corporation  $3,000,  and 
in  the  case  of  a  domestic  partnership  or  a  citizen  or  resident  of  the  United 
States  $6,000. 

"The  percentage  whidi  the  net  income  was  of  the  invested  capital  in  each 
trade  or  business  shall  be  determined  by  the  Commissioner  of  Internal  Reve- 
nue, in  accordance  vidtji  regulations  prescribed  by  him,  with  the  approval  of 
the  Secretary  of  the  Treasury.  In  the  case  of  a  corporation  or  partnership 
which  has  fixed  its  own  fiscal  year,  the  percentage  determined  by  the  calendar 
year  ending  during  such  fiscal  year  shall  be  used. 

"(b)  The  tax  shall  be  assessed  upon  the  basis  of  the  deduction  determined 
as  provided  in  section  two  hundred  and  three,  but  the  taxpayer  claiming  the 
benefit  of  this  section  may  at  the  time  of  making  the  return  file  a  claim  for 
abatement  of  the  amount  by  which  the  tax  so  assessed  exceeds  a  tax  computed 
upon  the  basis  of  the  deduction  determined  as  provided  in  this  section.  In 
such  event,  collection  of  the  part  of  the  tax  covereja  by  such  claim  for  abate- 
ment shall  not  be  made  until  the  claim  is  decided,  but  if  in  the  judgment  of 
the  Commissioner  of  Internal  Revenue,  the  interests  of  the  United  States 
would  be  jeopardized  thereby  he  may  require  the  claimant  to  give  a  bond  in 
such  amount  and  with  such  sureties  >as  the  commissioner  may  think  wise  to 
safeguard  such  interests,  conditioned  for  the  payment  of  any  tax  found  to  be 
due,  with  the  interest  thereon,  and  if  such  bond,  satisfactory  to  the  commis- 
sioner, is  not  given  within  such  time  as  he  prescribes,  the  full  amount  of  tax 
assessed  shall  be  collected  and  the  amount  overpaid,  if  any,  shall  upon  final 
decision  of  the  application  be  refunded  as  a  tax  erroneously  or  illegally  col- 
lected. 

"Sec.  206.  For  the  purposes  of  this  title  the  net  income  of  a  corporation 
shall  be  ascertained  and  returned  (a)  for  the  calendar  years  nineteen  hundred 
and  eleven  and  nineteen  h.undred  and  twelve  upon  the  same  basis  and  in  the 
same  manner  as  "provided  in  section  thirty-eight  of  the  Act  entitled  *An  Act 
to  provide  revenue,  equalize  duties,  and  encourage  the  industries  of  the  United 
States,  and  for  other  purposes,'  approved  August  fifth,  nineteen  hundred  and 
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nine,  except  that  income  taxes  paid' by  it  within  the  year  imposed  by  the* au- 
thority of  the  United  States  shall  be  included ;  (b)  for  the  calendar  year  nine- 
teen hundred  and  thirteen  upon  the  same  basis  and  in  the  same  manner  as 
provided  in  section  II  of  the  Act  entitled  'An  Act  to  reduce  tariff  duties  and 
to  provide  revenue  for  the  Government,  and  for  other  purposes/  approved 
October  third,  nineteen  hundred  and  thirteen,  except  that  income  taxes  paid 
by  it  within  the  year  imposed  by  the  authority  of  the  United  States  shall  be 
included,  and  except  that  the  amounts  received  by  it  as  dividends  upon  the 
stock  or  from  the  net  earnings  of  other  corporations,  joint-stock  companies  or 
associations,  or  insurance  companies,  subject  to  the  tax  imposed  by  section  II 
of  such  Act  of  October  third,  nineteen  hundred  and  thirteen,  shall  be  deducted; 
and  (c)  for  the  taxable  year  upon  the  same  basis  and  in  the  same  manner  as 
provided  in  Title  I  of  the  Act  entitled  'An  Act  to  increase  the  revenue,  and 
for  other  purposes,'  approved  September  eighth,  nineteen  hundred  and  sixteen, 
as  amended  by  this  Act,  except  that  the  amounts  received  by  it  as  dividends 
upon  the  stock  or  from  the  net  earnings  of  other  corporations,  joint-stock  com- 
panies or  associations,  or  insurance  companies,  subject  to  the  tax  imposed  by 
Title  I  of  such  Act  of  September  eighth,  nineteen  hundred  and  sixteen,  shall 
be  deducted, 

"The  net  income  of  a  partnership  or  individual  shall  be  a/«certained  and 
returned  for  the  calendar  years  nineteen  hundred  and  eleven,  nineteen  hundred 
and  twelve,  and  nineteen  hundred  and  thirteen,  and  for  the  taxable  year,  upon 
the  same  basis  and  in  the  same  manner  as  provided  in  Title  I  of  such  Act 
of  September  eig;hth,  nineteen  hundred  and  sixteen,  as  amended  by  this  Act, 
except  that  the  credit  allowed  by  subdivision  (b)  of  section  five  of  such  Act 
shall  be  deducted.  There  shall  be  allowed  (a)  in  the  case  of  a  domestic  part- 
nership the  same  deductions  as  allowed  to  individuals  in  subdivision  (a)  of  sec- 
tion five  of  such  Act  of  September  eighth,  nineteen  hundred  and  sixteen,  as 
amended  by  this  Act;  and  (b)  in  the  case  of  a  foreign  partnership  the  same 
deductions  as  allowed  to  individuals  in  subdivision  (a)  of  section  six  of  such 
Act  as  amended  by  this  Act. 

"Sec.  207.  As  used  in  this  title,  the  term  'invested  capital'  for  any  year 
means  the  average  invested  capital  for  the  year,  as  defined  and  limited  in  this 
title,  averaged  monthly. 

"As  used  in  this  title  'invested  capital*  does  not  indude  stocks,  bonds  (other 
than  obligations  of  the  United  States),  or  other  assets,  the  income  from  which 
is  not  subject  to  the  tax  imposed  by  this  title  nor  money  or  other  property 
borrowed,  and  means,  subject  to  the  above  limitations: 

"(a)  In  the  case  of  a  corporation  or  partnership:  (1)  Actual  cash  paid  in, 
(2)  the  actual  cash  value  of  tangible  property  paid  in  other  than  cash,  for 
stock  or  shares  in  such  corporation  or  partnership,  at  the  time  of  such  pay- 
ment (but*  in  case  such'  tangible  property  was  paid  in  prior  to  January  first, 
nineteen  hundred  and  fourteen,  the  actual  cash  value  of  such  property  as  of 
January  first,  nineteen  hundred  and  fourteen,  but  in  no  case  to  exceed  the  par 
value  of  the  original  stock  or  shares  specifically  issued  therefor),  and  (3)  paid 
in  or  earned  surplus  and  undivided  profits  used  or  employed  in  the  business, 
exclusive  of  undivided  profits  earned  during  the  taxable  year:  Provided,  That 
(a)  the  actual  cash  value  of  patents  and  copyrights  paid  in  for  stock  or  shares 
in  such  corporation  or  partnership,  at  the  time  of  such  payment,  shall  be  in- 
cluded as  invested  capital,  but  not  to  exceed  the  par  value  of  such  stock  or 
shares  at  the  time  of  such  payment,  and  (b)  the  good  will,  trade-marks,  trade 
brands,  the  franchise  of  a  corporation-  or  partnership,  or  other  intangible 
property,  shall  be  included  as  invested  capital  if  the  corporation  or  partnership 
made  payment  bona  fide  therefor  specifically  as  such  in  cash  or  tangible  prop- 
erty, the  value  of  snch  good  will,  trade-mark,  trade  brand,  franchise,  or  in- 
tangible property,  not  to  exceed  the  actual  cash  or  actual  cash  value  of  the 
tangible  property  paid  therefor  at  the  time  of  such  payment;  but  good  will, 
trade-marks,  trade  brands,  franchise  of  a  corporation  or  partnership,  or  other 
intangible  property,  bona  fide  purchased,  prior  to  March  third,  nineteen  hun- 
dred and  seventeen,  for  and  with  interests  or  shares  in  a  partnership  oi  for 
and  with  shares  in  the  capital  stock  of  a  corporation  (issued  prior  to  March 
third,  nineteen  hundred  and  seventeen),  in  an  amount  not  to  exceed,  on  March 
third,  nineteen  hundred  and  seventeen,  twenty  per  centum  of  the  total  interests 
or  shares  in  the  partnership  or  of  the  total  shares  of  the  capital  stock  of  the 
corporation,  shall  be  included  in  invested  capital  at  a  value  not  to  exceed 
the  actual  cash  value  at  the  time  of  such  purchase,  and  in  case  of  issue  of 
stock  therefor  not  to  exceed  the  par  value  of  such  stock; 

"(b)  In  the  case  of  an  individual,  (1)  actual  cash  paid  into  the  trade  or  busi- 
ness, and  (2)  the  actual  cash  value  of  tangible  property  paid  into  the  trade  or 
business,  other  than  cash,  at  the  time^of  such  payment  (but  in  case  such  tangible 
property  was  paid  in  prior  to  January  first,  nineteen  hundred  and  fourteen, 
the  actual  cash  value  of  such  property  as  of  January  first,  nineteen  hunired 
and  fourteen),  and  (3)  the  actual  cash  value  of  patents,  copyrights,  good  will, 
trade-marks,  trade  brands,  franchises,  or  other  intangible  property,  paid  into 
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the  trade  or  business,  at  the  time  of  such  payment,  if  payment  was  made  there- 
for specifically  as  such  in  cash  or  tangible  property,  not  to  exceed  the  actual 
cash  or  actual  cash  value  of  the  tangible  property  bona  fide  paid  therefor  at  the 
time  of  such  payment.  * 

*'In  the  case  of  a  foreign  corporation  or  partnership  or  of  a  nonresident  alien 
individual  the  term  invested  capital'  means  that  proportion  of  the  entire  in- 
vested capital,  as  defined  and  limited  in  this  titie,  which  tiie  net  income  from 
sources  within  the  United  States  bears  to  the  entire  net  income. 

"Sec.  208.  In  case  of  the  reorganization,  consolidation  or  change  of  owner- 
ship of  a  trade  or  business  after  March  third,  nineteen  hundred  and  seventeen, 
if  an  interest  or  control  in  such  trade  or  business  of  fifty  per  centum  or  more 
remains  in  control  of  the  same  persons,  corporations, ^  associations,  partner- 
ships, or  any  of  thom,  then  in  ascertaining  the  invested  capital  of  the  trade  or 
business  no  asset  transferred  or  received  from  the  prior  trade  or  business  shall 
be  allowed  a  greater  value  than  would  have  been  allowed  under  this  title  in 
computing  the  invested  capital  of  such  prior  trade  or  business  if  such  asset 
had  not  been  so  transferred  or  received,  unless  such  asset  was  paid  for  spe- 
cifically as  such,  in  cash  or  tangible  property,  and  then  not  to  exceed  the  actual 
cash  or  actual  cash  value  of  the  tangible  property  paid  therefor  at  the  time  of 
such  paymont. 

"Sec.  209.  In  the  case  of  a  trade  or  business  having  no  invested  capital  or 
not  more  than  a  nominal  capital  there  shall  be  levied,  assessed,  collected  and 
paid,  in  addition  to  the  taxes  under  existing  law  and  under  this  Act,  in  lien 
of  the  tax  imposed  by  section  two  hundred  and  one,  a  tax  equivalent  to  eight 
per  centum  of  the  net  income  of  such  trade  or  business  in  excess  of  the  follow- 
ing deductions:  In  the  case  of  a  domestic  cori)oration  $3,000,  and  in  the  case 
of  a  domestic  partnership  or  a  citizen  or  resident  of  the  United  States  $6,000 ; 
in  the  xiase  of  all  other  trades  or  business,  no  deduction. 

"Sec.  210.  If  the  Secretary  of  the  Treasury  is  unable  in  any  case  satisfac- 
torily to  determine  the  invested  capital,  the  amount  of  the  deduction  shall  be 
the  sum  of  (1)  an  amount  equal  to  the  same  proportion  of  the  net  income  of 
the  trade  or  business  received  during  the  taxable  year  as  the  proportion  which 
the  average  deduction  (determined  in  the  same  manner  as  provided  in  section 
two  hundred  and  three,  without  including  the  $3,000  or  $6,000  therein  referred 
to)  for  the  same  calendar  year  of  representative  corporations,  partnerships, 
and  individuals,  engaged  in  a  like  or  similar  trade  or  business,  bears  to  the 
total  net  income  of  the  trade  or  business  received  by  such  corporations,  part- 
nerships, and  individuals,  plus  (2)  in  the  case  of  a  domestic  corporation  $3,000, 
and  in  the  case  of  a  domestic  partnership  or  a  citizen  or  resident  of  the  United 
States  $6,000. 

"For  the  purpose  of  this  section  the  proportion  between  the  deduction  and 
the  net  income  in  each  trade  or  business  shall  be  determined  by  the  Commis- 
sioner of  Internal  Revenue  in  accordance  with  regulations  prescribed  by  him, 
with  the  approval  of  the  Secretary  of  the  Treasury.  In  the  case  of  a  corpora- 
tion or  partnership  which  has  fixed  its  own  fiscal  year,  the  proportion  deter- 
mined for  the  calendar  year  ending  during  such  fiscal  year  shall  be  used. 

"Sec.  211.  Every  foreign  partnership  having  a  net  income  of  $3,000  or 
more  for  the  taxable  year,  and  every  domestic  partncrshii>  having  a  net 
income  of  $6,000  or  more  for  the  taxable  year,  shall  render  a  correct  return 
of  the  income  of  the  trade  or  business  for  the  taxable  year,  setting  forth  spe- 
cifically the  gross  income  for  such  year,  and  the  deductions  allowed  in  this  title. 
Such  returns  shall  be  rendered  at  the  same  time  and  in  the  same  manner  as 
is  prescribed  for  income-tax  returns  under  Title  I  of  such  Act  of  September 
eighth,  nineteen  hundred  and  sixteen,  as  amended  by  this  Act. 

"Sec.  212.  All  administrative,  special,  and  general  provisions  of  law,  in- 
cluding the  laws  in  relation  to  the  assessment,  remission,  collection,  and  refund 
of  internal-revenue  taxes  not  heretofore  specifically  repealed,  and  not  incon- 
sistent with  the  provisions  of  this  title  are  hereby  extended  and  made  applica- 
ble to  all  the  provisions  of  this  title  and  to  the  tax  herein  imposed,  and  all 
provisions  of  Title  I  of  such  Act  of  September  eighth,  nineteen  hundred  and 
sixteen,  as  amended  by  this  Act,  relating  to  returns  and  payment  of  the  tax 
therein  imposed,  including  penalties,  are  hereby  made  applicnble  to  the  tax 
imposed  by  this  title. 

"Sec.  !J13.  The  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  shall  make  all  necessary  regulations  for  carry- 
ing out  the  provisions  of  this  title,  and  may  require  any  cori)oration,  partner- 
ship, or  individual,  subject  to  the  provisions  of  this  title,  to  furnish  him  with 
such  facts,  data,  and  information  as  in  his  judgment  are  necessary  to  collect 
the  tax  imposed  by  this  title. 

"Sec.  214.  Title  II  (sections  two  hundred  to  two  hundred  and  seven,  inclu- 
sive) of  the  Act  entitled  'An  Act  to  provide  increased  revenue  to  defray  the 
expenses  of  the  increased  appropriations  for  the  Army  and  Navy,  and  the  ex- 
tensions of  fortifications,  and  for  other  purposes/  approved  March  third,  nine- 
teen hundred  and  seventeen,  is  hereby  repealed. 
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"Any  amount  heretofore  or  hereafter  paid  on  account  of  the  tax  imposed  by 
such  Title  II,  shall  be  credited  toward  the  payment  of  the  tax  imposed  by 
this  title,  and  if  the  amount  so  paid  exceeds  the  amount  of  such  tax  the  ex- 
cess shall  be  refunded  as  a  tax  erroneously  or  illegally  collected," 


CHAPTER  NINE   CC— WAR-PROFITS  AND   EX- 
CESS-PROFITS TAX 

These  provisions  constitute  Title  III  of  the  Revenue  Act  of  1918.  Said 
title  is  entitled  "War-Profits  and  Excess-Profits  Tax."  The  corresponding 
provisions  of  the  Revenue  Acts  of  1916  and  1917,  which  are  repealed,  are  set 
forth  in  notes  under  the  preceding  chapter. 

PART  I.— GENERAL  DEFINITIONS  PART  ni.-€REDITS 

Sec.  ^^ 

eSSeViaa.  Definitions.  ^SSM^^^*  ^^"^^^  period. 

63367/i«e.  War-profits  credits. 

PART    II.— IMPOSITION    OF    TAX       63367/icf.  Excess-profits    credits. 

63367/ioaa.  (a)  Tax  on  net  income  of  PART  IV.—NBT  INCOME 

corporations;         for      ^^^^    ,         ^^     ' 
year  1918.  -  63367/iag.  Net  income. 

*^  ^and'    ""  sXea^iS         PART  V.-INVESTKD  CAPITAL 
years.  63367/ieh.  Definitions. 

(c)  Same;        corporations      6^i367/i6i.  Invested  capitaL 

deriving  incomes  63'i67/xej.  Computation  of  tax. 

from         Government  63367/iek.  Same, 
con  tracts 

(d)  Same ;    deductions.  PART  VI.— REORGANIZATIONS 

(e)  Same;      Federal     con-  q^qj/    i  Reorganization.       consolida- 

!ff"''i...5.^"'*^''**"  tion.  or  change  of  owner- 

ship. 


tion  systems. 


6336TA,b.  Same;        Umitadons       on  e336Vi.m.  Sam^. 

amocnt  of  tax.  ' 

683eVx.bb.  S-Ved^'SJmVS^stf         ^^RT     VII.-MISCELLANEOrS 

personal   service   corpo-  63367/ien.  Tax   on   corporations   mak- 
ration.  ing     returns     for     fiscal 

63367/ieC.  Same;   exemptions.  year    covering    parts    of 

63367/1  ecc.  Same;     proportionate    re-  current  years. 

duction    of    specific   ex-  63367/ioo.  Returns, 

emption.  63367/iop.  Mines,  oils,  or  gas  wells. 

PART  I.— GENERAL  DEFINITIONS 


§  6336Vi«a.  (Act  Feb.  24,  1919,  c.  18,  §  300.)     Definitions. 

When  used  in  this  title  the  terms  "taxable  year,"  "fiscal  year, 
"personal  service  corporation,"  "paid  or  accrued,"  and  "dividends 
shall  have  the  same  meaning  as  provided  for  the  purposes  of  income 
tax  in  sections  200  and  201.  The  first  taxable  year  for  the  purposes 
of  this  title  shall  be  the  same  as  the  first  taxable  year  for  the  pur- 
poses of  the  income  tax  under  Title  II.     (40  Stat.  1088.) 

This  section  is  §  300  of  the  Revenue  Act  of  1018,  cited  above. 
Sections  200  and  201  of  this  act,  referred  to  in  this  section,  are  set  forth 
ante,  if  6336%a,  6336^b. 

PART  II.— IMPOSITION  OF  TAX 

§  6336Vi«aa.  (Act  Feb.  24,  1919,  c  18,  §  301.)  (a)  Tax  on  net 
income  of  corporations;  for  year  1918. 
In  lieu  of  the  tax  imposed  by  Title  II  of  the  Revenue  Act  of 
1917,  but  in  addition  to  the  other  taxes  imposed  by  this  Act,  there 
shall  be  levied,  collected,  and  paid  for  the  taxable  year  1918  upon 
the  net  income  of  every  corporation  a  tax  equal  to  the  sum  of  the 
following: 
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FIRST  BRACKET 

30  per  centum  of  the  amount  of  the  net  income  in  excess  of  the 
excess-profits  credit  (determined  under  section  312)  and  not  in  ex- 
cess of  20  per  centum  of  the  invested  capital ; 

SECOND  BRACKET 

65  per  centum  of  the  amount  of  the  net  income  in  excess  of  20 
per  centum  of  the  invested  capital; 

TfflRD  BRACKET 

The  sum,  if  any,  by  which  80  per  centum  of  the  amount  of  the 
net  income  in  excess  of  the  war-profits  credit  (determined  under 
section  311)  exceeds  the  amount  of  the  tax  computed  under  the  first 
and  second  brackets. 

Section  311  of  this  act,  referred  to  in  this  paragraph,  is  set  forth  post,  f 
6336  Vi«e. 

(b)  Same;  for  year  1919  and  subsequent  years. 

For  the  taxable  year  1919  and  each  taxable  year  thereafter  there 
shall  be  levied,  collected,  and  paid  upon  the  net 'income  of  every 
corporation  (except  corporations  taxable  under  subdivision  (c)  of 
this  section)  a  tax  equal  to  the  sum  of  the  following: 

FIRST  BRACKET 

20  per  centum  of  the  amount  of  the  net  income  in  excess  of  the 
excess-profits  credit  (determined  under  section  312)  and  not  in  ex- 
cess of  20  per  centum  of  the  invested  capital ; 

Section  312  of  this  act,  referred  to  in  this  paragraph,  is  set  forth  post,  f 
6336  Vief. 

SECOND  BRACKET 

40  per  centum  of  the  amount  of  the  net  income  in  excess  of  20 
per  centum  of  the  invested  capital. 

(c)  Same;   corporations  deriving  incomes  from  Government  con- 
tracts. 

For  the  taxable  year  1919  and  each  taxable  year  thereafter  there 
shall  be  levied,  collected,  and  paid  upon  the  net  income  of  ev- 
ery corporation  which  derives  in  such  a  year  a  net  income  of  more 
than  $10,000  from  any  Government  contract  or  contracts  madebe- 
tween  April  6,  1917,  and  November  11,  1918,  both  dates  inclusive, 
a  tax  equal  to  the  sum  of  the  following : 

(1)  Such  a  portion  of  a  tax  computed  at  the  rates  specified  in 
subdivision  (a)  as  the  part  of  the  net  income  attributable  to  such 
Government  contract  or  contracts  bears  to  the  entire  net  income. 
In  computing  such  tax  the  excess-profits  credit  and  the  war-profits 
credit  applicable  to  the  taxable  year  shall  be  used ; 

(2)  Such  a  portion  of  a  tax  computed  at  the  rates  specified  in 
subdivision  (b)  as  the  part  of  the  net  income  not  attributable  to 
such  Government  contract  or  contracts  bears  to  the  entire  net  in- 
come. 

For  the  purpose  of  determining  the  part  of  the  net  income  attribu- 
table to  such  Government  contract  or  contracts,  the  proper  appor- 
tionment and  allocation  of  the  deductions  with  respect  to  gross 
income  derived  from  such  Government  contract  or  contracts  ^nd 
from  other  sources,  respectively,  shall  be  determined  under  rules 
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and  regulations  prescribed  by  the  Commissioner  with  the  approval 
of  the  Secretary. 

See  §  6371%cc,  post,  for  requirements  as  to  filing  of  copies  of  contracts  with 
United  States. 

(d)  Same;  deductions. 

In  any  case  where  the  full  amount  of  the  excess-profits  credit  is 
not  allowed  under  the  first  bracket  of  subdivision  (a)  or  (b),  by 
reason  of  the  fact  that  such  credit  is  in  excess  of  20  per  centum  of 
the  invested  capital,  the  part  not  so  allowed  shall  be  deducted  from 
the  amount  in  the  second  bracket. 

(e)  Same;   Federal  controlled  transportation  systems. 

For  the  purposes  of  the  Act  approved  March  21,  1918,  entitled 
"An  Act  to  provide  for  the  operation  of  transportation  systems 
while  under  Federal  control,  for  the  just  compensation  of  their 
owners,  and  for  other  purposes,"  the  tax  imposed  by  this  title  shall 
be  treated  as  levied  by  an  Act  in  amendment  of  Title  II  of  the  Rev- 
enue Act  of  1917.     (40  Stat.  1088.) 

This  section  is  §  301  of  the  Revenue  Act  of  1918,  cited  above. 
The  taxes  imposed  by  this  section  are  in  lieu  of  those  imposed  by  §  201  of 
the  Revenue  Act  of  1917  (see  notes  under  the  next  preceding  chapter). 

§  6336 Vieb.  (Act  Feb.  24,  1919,  c.  18,  §  302.)  Same;  limita- 
tions on  amount  of  tax. 
The  tax  imposed  by  subdivision  (a)  of  section  301  shall  in  no 
case  be  more  than  30  per  centum  of  the  amount  of  the  net  income 
in  excess  of  $3,000  and  not  in  excess  of  $20,000,  plus  80  per  centum 
of  the  amount  of  the  net  income  in  excess  of  $20,000;  the  tax  im- 
posed by  subdivision  (b)  of  section  301  shall  in  no  case  be  more 
than  20  per  centum  of  the  amount  of  the  net  income  in  excess  of 
$3,000  and  not  in  excess  of  $20,000,  plus  40  per  centum  of  the 
amount  of  the  net  income  in  excess  of  $20,000;  and  the  above  limi- 
tations shall  apply  to  the  taxes  computed  under  subdivisions  fa) 
and  (b)  of  section  301,  respectively,  when  used  in  subdivision  (c) 
of  that  section.  Nothing  in  this  section  shall  be  construed, in  such 
manner  as  to  increase  the  tax  imposed  by  section  301.  (40  Stat. 
1089.) 

This  section  is  g  302  of  the  Revenue  Act  of  1918,  cited  above. 
Section  801  of  this  act,  referred  to  in  this  section,  is  set  forth  ante,  | 
6336Vi6aa. 

§  6336Viebb.  (Act  Feb.  24,  1919,  c.  18,  §  303.)  Same;  part  of 
income  derived  from  business  of  personal  service  corporation. 
If  part  of  the  net  income  of  a  corporation  is  derived  (1)  from  a 
trade  or  business  (or  a  branch  of  a  trade  or  business)  in  which  the 
employment  of  capital  is  necessary,  and  (2)  a  part  (constituting 
not  less  than  30  per  centum  of  its  total  net  income)  is  derived  from 
a  separate  trade  or  business  (or  a  distinctly  separate  branch  of  the 
trade  or  business)  which  if  constituting  the  sole  trade  or  busines.*^ 
would  bring  it  within  the  class  of  "personal  service  corporations," 
then  (under  regulations  prescribed  by  the  Commissioner  with  the 
approval  of  the  Secretary)  the  tax  upon  the  first  part  of  such  net 
income  shall  be  separately  computed  (allowing  in  such  computa- 
tion only  the  same  proportionate  part  of  the  credits  authorized  in 
sections  311  and  312),  and  the  tax  upon  the  second  part  shall  be  the 
same  percentage  thereof  as  the  tax  so  computed  upon  the  first  part 
is  of  such  first  part :  Provided,  That  the  tax  upon  such  second  part 
shall  in  no  case  be  less  than  20  per  centum  thereof,  unless  the  tax 
upon  the  entire  net  income,  if  computed  without  benefit  of  this  sec- 
tion, would  constitute  less  than  20  per  centum  of  such  entire  net 
income,  in  which  event  the  tax  shall  be  determined  upon  tbe  entire 
net  income,  without  reference  to  this  section,  as  other  taxes  are  de- 
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termined  under  this  title.  The  total  tax  computed  under  this  sec- 
tion shall  be  subject  to  the  limitations  provided  in  section  302. 
(40  Stat.  1089.) 

This  section  is  |  303  of  the  Revenue  Act  of  1918,  dted  above. 
Sections  302,  311,  and  312  of  this  act,  referred  to  in  this  section,  are  set 
forth  ante,  §  6336 Vi«b,  and  post,  §{  63367/i8e,  6336 Vief. 

§  6336 Vi«c.  (Act  Feb.  24,   1919,  c.   18,  §  304.)     Same;    exemp- 
tions. 

(a)  The  corporations  enumerated  in  section  231  shall,  to  the  ex- 
tent that  they  are  exempt  from  income  tax  under  Title  II,  be  ex- 
empt from  taxation  under  this  title. 

(b)  Any  corporation  whose  net  income  for  the  taxable  year  is 
less  than  $3,000  shall  be  exempt  from  taxation  under  this  title. 

(c)  In  the  case  of  any  corporation  engaged  in  the  mining  of 
gold,  the  portion  of  the  net  income  derived  from  the  mining  of  gold 
shall  be  exempt  from  the  tax  imposed  by  this  title,  and  the  tax  on 
the  remainiVig  portion  of  the  net  income  shall  be  the  proportion  of 
a  tax  computed  without  the  benefit  of  this  subdivision  which  such 
remaining  portion  of  the  net  income  bears  to  the  entire  net  income. 
(40  Stat.  1090.) 

!rhis  section  is  §  304  of  the  Revenue  Act  of  1918,  cited  above. 

For  corrpspondinK  provision  relatinj^^  to  exemptions  in  §  202  of  the  Revenue 
Act  of  1917,  see  notes  to  next  preceding  chapter. 

Section  231  of  this  act,  referred  to  in  this  section,  is  set  forth  ante,  § 
6336^0. 

§  6336Vi6cc,  (Act  Feb.  24,  1919,  c.  18,  §  305.)     Same;    propor- 
•     tionate  reduction  of  specific  exemption. 

If  a  tax  is  computed  under  this  title  for  a  period  of  less  than 
twelve  months,  the  specific  exemption  of  $3,000,  wherever  referred 
to  in  this  title,  shall  be  reduced  to  an  amount  which  is  the  same 
proportion  of  $3,000  as  the  number  of  months  in  the  period  is  of 
twelve  months.     (40  Stat.  1090.) 

This  section  i3  S  305  of  the  Revenue  Act  of  1918,  cited  above. 

PART  III.— CREDITS 

§  6336Vi6d.  (Act  Feb.  24,  1919,  c.  18,  §  310.)     Prewar  period. 

As  used  in  this  title  the  term  "prewar  period"  means  the  calen- 
dar years  1911,  1912,  and  1913,  or,  if  a  corporation  was  not  in  exist- 
ence during  the  whole  of  such  period,  then  as  many  of  such  years 
during  the  whole  of  which  the  corporation  was  in  existence.  (40 
Stat.  1090.)" 

This  section  is  f  310  of  the  Revenue  Act  of  1918,  cited  above. 
For  corresponding  provision  in  §  200  of  the  Revenue  Act  of  1917,  see  notes 
to  next  preceding  chapter. 

§  6336 Vice.  (Act    Feb.    24,    1919,    c.    18,    §    311.)     War-profits 
credits. 

(a)  The  war-profits  credit  shall  consist  of  the  sum  of: 

(1)  A  specific  exemption  of  $•'^,000;  and 

(2)  An  amount  equal  to  the  average  net  income  of  the  corpora- 
tion for  the  prewar  period,  plus  or  minus,  as  the  case  may  be,  10 
per  centum  of  the  difference  between  the  average  invested  capital 
for  the  prewar  period  and  the  invested  capital  for  the  taxable  year. 
If  the  tax  is  computed  for  a  period  of  less  than  twelve  months  such 
amount  shall  be  reduced  to  the  same  proportion  thereof  as  the  num- 
ber of  months  in  the  period  is  of  twelve  mpnths. 

(b)  If  the  corporation  had  no  net  income  for  the  prewar  period, 
or  if  the  amount  computed  under  paragraph  (2)  of  subdivision  (a) 
is  less  than  10  per  centum  of  its  invested  capital  for  the  taxable 
year,  then  the  war-profits  credit  shall  be  the  sum  of: 

(1)  A  specific  exemption  of  $3,000;  and 
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(2)  An  amount  equal  to  10  per  centum  of  the  invested  capital  for 
the  taxable  year. 

(c)  If  the  corporation  was  not  in  existence  during  the  whole  of 
at  least  one  calendar  year  during  the  prewar  period,  then,  except 
as  provided  in  subdivision  (d),  the  war-profits  credit  shall  be  the 
sum  of: 

(1)  A  specific  exemption  of  $3,000;   and 

(2)  An  amount  equal  to  the  same  percentage  of  the  invested  cap- 
ital of  the  taxpayer  for  the  taxable  year  as  the  average  percentage 
of  net  income  to  invested  capital,  for  the  prewar  period,  of  corpora- 
tions engaged  in  a  trade  or  business  of  the  same  general  class  as 
that  conducted  by  the  taxpayer ;  but  such  amount  shall  in  no  case 
be  less  than  10  per  centum  of  the  invested  capital  of  the  taxpayer 
for  the  taxable  year.  Such  average  percentage  shall  be  determined 
by  the  Commissioner  on  the  basis  of  data  contained  in  returns  made 
under  Title  II  of  the  Revenue  Act  of  1917,  and  the  average  known 
as  the  median  shall  be  used.  If  such  average  percentage  has  not 
been  determined  and  published  at  least  30  da^y^s  prior  to  the  time 
when  the  return  of  the  taxpayer  is  due,  then  for  purposes  of  such 
return  10  per  centum  shall  be  used  in  lieu  thereof ;  but  such  aver- 
age percentage  when  determined  shall  be  used  for  the  purposes  of 
section  250  in  determining  the  correct  amount  of  the  tax. 

(d)  The  war-profits  credit  shall  be  determined  in  the  manner 
provided  in  subdivision  (b)  instead  of  in  the  manner  provided  in 
subdivision  (c),  in  the  case  of  any  corporation  which  was  not  in 
existence  during  the  whole  of  at  least  one  calendar  year  during  tjie 
prewar  period,  if  (1)  a  majority  of  its  stock  at  any  time  during  the 
taxable  year  is  owned  or  controlled,  directly  or  indirectly,  by  a 
corporation  which  was  in  existence  during  the  whole  of  at  least  one 
calendar  year  during  the  prewar  period,  or  if  (2)  50  per  centum  or 
more  of  its  gross  income  (as  computed  under  section  233  for  in- 
come tax  purposes)  consists  of  gains,  profits,  commissions,  or  other 
income,  derived  from  a  governmental  contract  or  contracts  made  be- 
tween April  6,  1917,  and  November  11,  1918,  both  dates  inclusive. 

(e)  A  foreign  corporation  shall  not  be  entitled  to  a  specific  ex- 
emption of  $3,000.    (40  Stat.  1090.) 

This  section  is  §  311  of  the  Revenue  Act  of  1918,  cited  above. 

For  corresponding  provisions  in  §§  203-205  of  the  Revenue  Act  of  1917, 
Bee  notes  to  next  preceding  chapter. 

Section  233  of  this  act,  referred  to'  in  this  section,  is  set  forth  ante,  § 
6336%p. 

§  6336Vi6f.  (Act    Feb.   24,    1919,   c.    18,    §    312.)     Excess-profits 
credits. 

The  excess-profits  credit  shall  consist  of  a  specific  exemption  of 
$3,000  plus  an  amount  equal  to  8  per  centum  of  the  invested  cap- 
ital for  the  taxable  year. 

A  foreign  corporation  shall  not  be  entitled  to  the  specific  exemp- 
tion of  $3,000.     (40  Stat.  1091.) 

This  section  is  §  312  of  the  Revenue  Act  of  1918,  cited  above. 

PART  IV.— NET  INCOME 

§  6336 Vi  eg.  (Act  Feb.  24,  1919,  c.  18,  §  320.)     Net  income. 

(a)  For  the  purpose  of  this  title  the  net  income  of  a  corporation 
shall  be  ascertained  and  returned — 

(1)  For  the  calendar  years  1911  and  1912  upon  the  same  basis 
and  in  the  same  manner  as  provided  in  section  38  of  the  Act  en- 
titled "An  Act  to  provide  revenue,  equalize  duties,  and  encourage 
the  industries  of  the  United  States,  and  for  other  purposes,"  ap- 
proved August  5,  1909,  except  that  taxes  imposed  by  such  section 
and  paid  by  the  corporation  within  the  year  shall  be  included; 
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(2)  For  the  calendar  year  1913  upon  the  same  basis  and  in  the 
same  manner  as  provided  in  Section  II  of  the  Act  entitled  "An  Act 
to  reduce  tariff  duties  and  to  provide  revenue  for  the  Government, 
and  for  other  purposes,"  approved  October  3,  1913,  except  that 
taxes  imposed  by  section  38  of  such  Act  of  August  5,  1909,  and  paid 
by  the  corporation  within  the  year  shall  be  included,  and  except 
that  the  amounts  received  by  it  as  dividends  upon  the  stock  or  from 
the  net  earnings  of  other  corporations  subject  to  the  tax  imposed 
by  Section  II  of  such  Act  of  October  3,  1913,  shall  be  deducted ;  and 

(3)  For  the  taxable  year  upon  the  same  basis  and  in  the  same 
manner  as  provided  for  income  tax  purposes  in  Title  II  of  this  Act. 

(b)  The  average  net  income  for  the  prewar  period  shall  be  de- 
termined by  dividing  the  number  of  years  within  that  period  dur- 
ing the  whole  of  which  the  corporation  was  in  existence  into  the 
sum  of  the  net  income  for  such  years,  even  though  there  may  have 
been  no  net  income  for  one  or  more  of  such  years.     (40  Stat.  1091.) 

This  section  is  §  320  of  the  Revenue  Act  of  1918,  cited  above. 

For  correspondinj?  provisions  in  §  206  of  the  Revenue  Act  of  1917,  see  notes 
to  next  preceding  chapter. 

h\)v  the  provisions  of  Act  Aug.  5,  1909,  c.  6,  §  38,  and  Act  Oct.  3,  1913,  c. 
16,  §  II,  referred  to  in  this  section,  see  notes  to  S§  6300-6309,  631^-6336,  ante. 

PART  v.— INVESTED  CAPITAL 

§  6336Vieh.  (Act  Feb.  24,   1919,  c.   18,  §   325.)     Definitions. 

(a)  As  used  in  this  title — 

The  term  "intangible  property"  means  patents,  copyrights,  secret 
processes  and  formulae,  good  will,  trade-marks,  trade-brands,  fran- 
chises, and  other  like  property ; 

The^term  "tangible  property"  means  stocks,  bonds,  notes,  and 
other  evidences  of  indebtedness,  bills  and  accounts  receivable,  lease- 
holds, and  other  property  other  than  intangible  property; 

The  term  "borrowed  capital"  means  money  or  other  property 
borrowed,  whether  represented  by  bonds,  notes,  open  accounts,  or 
otherwise ; 

The  term  "inadmissible  assets"  means  stocks,  bonds,  and  other 
obligations  (other  than  obligations  of  the  United  States),  the  divi- 
dends or  interest  from  which  is  not  included  in  computing  net  in- 
come, but  where  the  income  derived  from  such  assets  consists  in 
part  of  gain  or  profit  derived  from  the  sale  or  other  disposition 
thereof,  or  where  all  or  part  of  the  interest  derived  from  such  assets 
is  in  effect  included  in  the  net  income  because  of  the  limitation  on 
the  deduction  of  interest  under  paragraph  (2)  of  subdivision  (a)  of 
section  234,  a  corresponding  part  of  the  capital  invested  in  such  as- 
sets shall  not  be  deemed  to  be  inadmissible  assets; 

The  term  "admissible  assets"  means  all  assets  other  than  inad- 
missible assets,  valued  in  accordance  with  the  provisions  of  sub- 
division (a)  of  section  326,  section  330,  and  section  331. 

(b)  For  the  purposes  of  this  title,  the  par  value  of  stock  or  shares 
shall,  in  the  case  of  stock  or  shares  issued  at  a  nominal  value  or 
having  no  par  value,  be  deemed  to  be  the  fair  market  value  as  of  the 
date  or  dates  of  issue  of  such  stock  or  shares.     (40  Stat.  1091.") 

This  section  is  §  325  of  the  Revenue  Act  of  1918.  cited  above. 
Sections  234,  326,  330,  and  331  of  this  act,  referred  to  in  this  section,  are 
set  forth,  ante,  §  6336%pp,  and  post,  §§  6330Viei,  6336Vi8^  63367/iem. 

§  6336 Vi6i.  (Act  Feb.  24,   1919,  c.  18,  §  326.)     Invested  capital. 

(a)  As  used  in  this  title  the  term  "invested  capital"  for  any  year 
means  (except  as  provided  in  subdivisions  (b)  and  (c)  of  this  sec- 
tion) ; 

(1)  Actual  cash  bona  fide  paid  in  for  stock  or  shares; 
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(2)  Actual  cash  value  of  tangible  property,  other  than  cash  bona 
fide  paid  in  for  stock  or  shares,  at  the  time  of  such  payment,  but 
in  no  case  to  exceed  the  par  value  of  the  original  stock  or  shares 
specifically  issued  therefor,  unless  the  actual  cash  value  of  such  tan- 
gible property  at  the  time  paid  in  is  shown  to  the  satisfaction  of 
the  Commissioner  to  have  been  clearly  and  substantially  in  excess  of 
such  par  value,  in  which  case  such  excess  shall  be  treated  as  paid-in 
surplus :  Provided,  That  the  Commissioner  shall  keep  a  record  of 
all  cases  in  which  tangible  property  is  included  in  invested  capital 
at  a  value  in  excess  of  the  stock  or  shares  issued  therefor,  contain- 
ing the  name  and  address  of  each  taxpayer,  the  business  in  which 
engaged,  the  amount  of  invested  capital  and  net  income  shown  by 
the  return,  the  value  of  the  tangible  property  at  the  time  paid  in, 
the  par  value  of  the  stock  or  shares  specifically  issued  therefor,  and 
the  amount  included  under  this  paragraph  as  paid-in  surplus.  The 
Commissioner  shall  furnish  a  copy  of  such  record  and  other  detail- 
ed information  with  respect  to  such  cases  when  required  by  reso- 
lution of  either  House  of  Congress,  without  regard  to  the  restric- 
tions contained  in  section  257; 

(3)  Paid-in  or  earned  surplus  and  undivided  profits ;  not  includ- 
ing surplus  and  undivided  profits  earned  during  the  year; 

(4)  Intangible  property  bona  fide  paid  in  for  stock  or  shares 
prior  to  March  3,  1917,  in  an  amount  not  exceeding  (a)  the  actual 
cash  value  of  such  property  at  the  time  paid  in,  (b)  the  par  value  of 
the  stock  or  shares  issued  therefor,  or  (c)  in  the  aggregate  25  per 
centum  of  the  par  value  of  the  total  stock  or  shares  of  the  corpora- 
tion outstanding  on  March  3,  1917,  whichever  is  lowest; 

(5)  Intangible  property  bona  fide  paid  in  for  stock  or  shares  on 
or  after  March  3,  1917,  in  an  amount  not  exceeding  (a)  thop  actual 
cash  value  of  siich  property  at  the  time  paid  in,  (b)  the  par  value 
of  the  stock  or  shares  issued  therefor,  or  (c)  in  the  aggregate  25  per 
centum  of  the  par  value  of  the  total  stock  or  shares  of  the  corpora- 
tion outstanding  at  the  beginning  of  the  taxable  year,  whichever  is 
lowest :  Provided,  That  in  no  case  shall  the  total  amount  included 
under  paragraphs  (4)  and  (5)  exceed  in  the  aggregate  25  per  cen- 
tum of  the  par  value  of  the  total  stock  or  shares  of  the  corporation 
outstanding  at  the  beginning  of  the  taxable  year;  but 

(b)  As  used  in  this  title  the  term  "invested  capital"  does  not  in- 
clude borrowed  capital. 

(c)  There  shall  be  deducted  from  invested  capital  as  above  de- 
fined a  percentage  thereof  equal  to  the  percentage  which  the 
amount  of  inadmissible  assets  is  of  the  amount  of  admissible  and 
inadmissible  assets  held  during  the  taxable  year. 

(d)  The  invested  capital  for  any  period  shall  be  the  average  in- 
vested capital  for  such  period,  but  in  the  case  of  a  corporation 
making  a  return  for  a  fractional  part  of  a.  year,  it  shall  (except  for 
the  purpose  of  paragraph  (2)  of  subdivision  (a)  of  section  311)  be 
the  same  fractional  part  of  such  average  invested  capital. 

The  average  invested  capital  for  the  prewar  period  shall  be  deter- 
mined by  dividing  the  number  of  years  within  that  period  during 
the  whole  of  which  the  corporation  was  in  existence  into  the  sum  of 
the  average  invested  capital  for  such  years.     (40  Stat.  1092.) 

This  section  is  §  326  of  the  Revenue  Act  of  1918,  cited  above. 

For  corresponding  provisions  in  §  207  of  the  Revenue  Act  of  1917,  see  notes 
to  next  preceding  chapter. 

Section  257  of .  this  act,  referred  to  in  this  section,  is  set  forth  ante,  i 
6336%x. 
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§     6336 Vi 6 j.  (Act  Feb.  24,  1919,  c.  18,  §  327.)     Computation  of 
tax. 

In  the  following  cases  the  tax  shall  be  determined  as  provided  in 
section  328: 

(a)  Where  the  commissioner  is  unable  to  determine  the  invested 
capital  as  provided  in  section  326; 

(b)  In  the  case  of  a  foreign  corporation; 

(c)  Where  a  mixed  aggregate  of  tangible  property  and  intangi- 
ble property  has  been  paid  in  for  stock  or  for  stock  and  bonds  and  j 
the  Commissioner  is  unable  satisfactorily  to  determine  the  respec- 
tive values  of  the  several  classes  of  property  at  the  time  of  payment, 
or  to  distinguish  the  classes  of  property  paid  in  for  stock  and  for 
bonds,  respectively; 

(d)  Where  upon  application  by  the  corporation  the  Commis- 
sioner finds  and  so  declares  of  record  that  the  tax  if  determined 
without  benefit  of  this  section  would,  owing  to  abnormal  conditions 
affecting  the  capital  or  income  of  the  corporation,  work  upon  the 
corporation  an  exceptional  hardship  evidenced  by  gross  dispropor- 
tion between  the  tax  computed  without  benefit  of  this  section  and 
the  tax  computed  by  reference  to  the  representative  corporations 
specified  in  section  328.  This  subdivision  shall  not  apply  to  any 
case  (I)  in  which  the  tax  (computed  without  benefit  of  this  sec- 
tion) is  high  merely  because  the  corporation  earned  within  the  tax- 
able year  a  high  rate  of  profit  upon  a  normal  invested  capital,  nor 
(2)  in  which  50  per  centum  or  more  of  the  gross  income  of  the  cor- 
poration for  the  taxable  year  (computed  under  section  233  of  Ti- 
tle II)  consists  of  gains,  profits,  commissions,  or  other  income,  de- 
rived on  a  cost-plus  basis  from  a  Government  contract  or  contracts 
made  between  April  6,  1917,  and  November  11,  1918,  both  dates 
inclusive.     (40  Stat.  1093.) 

This  section  is  §  327  of  the  Revenue  Act  of  1918.  dted  above. 

For  corresponding  provisions  in  S  210  of  the  Revenue  Act  of  1917,  see  notes 
to  next  preceding  chapter. 

Sections  233,  32G,  and  328  of  this  Act,  referred  to  in  this  section,  are  set 
forth  ante,  §§  6336%p,  63367/iai,  and  post,  §  C33G7/ick. 

§  6336Vi<»k.  (Act  Feb.  24,  1919,  c.  18,  §  328.)     Same. 

(a)  In  the  cases  specified  in  section  327  the  tax  shall  be  the 
amount  which  bears  the  same  ratio  to  the  net  income  of  the  taxpayer 
(in  excess  of  the  specific  exemption  6f  $3,000)  for  the  taxable  year, 
as  the  average  tax  of  representative  corporations  engaged  in  a  like 
or  similar  trade  or  business,  bears  to  their  average  net  income  (in 
excess  of  the  specific  exemption  of  $3,0(X))  for  such  year.  In  the 
case  of  a  foreign  corporation  the  tax  shall  be  computed  without  de- 
ducting the  specific  exemption  of  $3,000  either  for  the  taxpayer  or 
the  representative  corporations. 

In  computing  the  tax  under  this  §ection  the  Commissioner  shall 
compare  the  taxpayer  only  with  representative  corporations  whose 
invested  capital  can  be  satisfactorily  determined  under  section  326 
and  which  are,  as  nearly  as  may  be,  similarly  circumstanced  with 
respect  to  gross  income,  net  income,  profits  per  unit  of  business 
transacted  and  capital  employed,  the  amount  and  rate  of  war  profits 
or  excess  profits,  and  all  other  relevant  facts  and  circumstances. 

(b)  For  the  purposes  of  subdivision  (a)  the  ratios  between  the 
average  tax  and  the  average  net  income  of  representative  corpora- 
tions shall  be  determined  by  the  Commissioner  in  accordance  with 
regulations  prescribed  by  him  with  the  approval  of  the  Secretary. 

In  cases  in  which  the  tax  is  to  be  computed  under  this  section,  if 
the  tax  as  computed  without  the  benefit  of  this  section  is  less  than 
50  per  centum  of  the  net  income  of  the  taxpayer,  the  installments 
shall  in  the  first  instance  be  computed  upon  the  basis  of  such  tax; 
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but  if  the  tax  so  computed  is  50  per  centum  or  more  of  the  net  in- 
come, the  installments  shall  in  the  first  instance  be  computed  upon 
the  basis  of  a  tax  equal  to  50  per  centum  of  the  net  income.  In  any 
case,  the  actual  ratio  when  ascertained  shall  be  used  in  determining 
the  correct  amount  of  the  tax.  If  the  correct  amount  of  the  tax 
when  determined  exceeds  SO  per  centum  of  the  net  income,  any  ex- 
cess of  the  correct  installments  over  the  amounts  actually  paid  shall 
on  notice  and  demand  be  paid  together  with  interest  at  the  rate  of 
%  of  1  per  centum  per  month  on  such  excess  from  the  time  the  in- 
stallment was  due. 

(c)  The  Commissioner  shall  keep  a  record  of  all  cases  in  which 
the  tax  is  determined  in  the  manner  prescribed  in  subdivision  (a), 
containing  the  name  and  address  of  each  taxpayer,  the  business  in 
which  engaged,  the  amount  of  invested  capital  and  net  income 
shown  by  the  return,  and  the  amount  of  invested  capital  as  deter- 
mined under  such  subdivision.  The  Commissioner  shall  furnish  a 
copy  of  such  record  and  other  detailed  information  with  respect  to 
such  cases  when  required  by  resolution  of  either  House  of  Con- 
gress, without  regard  to  the  restrictions  contained  in  section  257. 
(40  Stat.  1093.) 

This  section  is  8  328  of  the  Revenue  Act  of  1918,  cited  above. 
Sections  257,  326,  and  327  of  this  act,  referred  to  in  this  section,  are  set 
forth  ante,  §§  6336%x,  6336 Vi  ei,  6336 VieJ. 


PART  VL— REORGANIZATIONS 

§  6336Vie/.  (^Act  Feb.  24,  1919,  c.  18,  §  330.)  Reorganization, 
consolidation,  or  change  of  ownership. 

In  the  case  of  the  reorganization,  consolidation,  or  change  of  own- 
ership after  January  1,  1911,  of  a  trade  or  business  now  carried  on 
by  a  corporation,  the  corporation  shall  for  the  purposes  of  this  ti- 
tle be  deemed  to  have  been  in  existence  prior  to  that  date,  and  the 
net  income  and  invested  capital  of  such  predecessor  trade  or  busi- 
ness for  all  or  any  part  of  the  prewar  period  prior  to  the  organiza- 
tion of  the  corporation  now  carrying  on  such  trade  or  business  shall 
be  deemed  to  have  been  the  net  income  and  invested  capital  of 
such  corporation. 

If  such  predecessor  trade  or  business  was  carried  on  by  a  part- 
nership or  individual  the  net  income  for  the  prewar  period  shall,  un- 
der regulations  prescribed  by  the  Commissioner  with  the  approval 
of  the  Secretary,  be  ascertained  and  returned  as  nearly  as  may  be 
upon  the  same  basis  and  irj  the  same  manner  as  provided  for  cor- 
porations in  Title  II,  including  a  reasonable  deduction  for  salary  or 
compensation  to  each  partner  or  the  individual  for  personal  serv- 
ices actually  rendered. 

In  the  case  of  the  organization  as  a  corporation  before  July  1, 
1919,  of  any  trade  or  business  in  which  capital  is  a  material  in- 
come-producing factor  and  which  was  previously  owned  by  a  part- 
nership or  individual,  the  net  income  of  such  trade  or  business  from 
January  1,  1918,  to  the  date  of  such  reorganization  may  at  the  op- 
tion of  the  individual  or  partnership  be  taxed  as  the  net  income  of 
a  corporation  is  taxed  under  Titles  II  and  III;  in  which  event  the 
net  income  and  invested  capital  of  such  trade  or  business  shall  be 
computed  as  if  such  corporation  had  been  in  existence  on  and  after 
January  1,  1918,  and  the  undistributed  profits  or  earnings  of  such 
trade  or  business  shall  not  be  subject  to  the  surtax  imposed  in  sec- 
tion 211,  but  amounts  distributed  on  or  after  January  1,  1918,  from 
the  earnings  of  such  trade  or  business  shall  be  taxed  to  the  recip- 
ients as  dividends,  and  all  the  provisions  of  Titles  II  and  III  relat- 
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ing  to  corporations  shall  so  far  as  practicable  apply  to  such  trade 
or  business :  Provided,  That  this  paragraph  shall  not  apply  to  any 
trade  or  business  the  net  income  of  which  for  the  taxable  year  1918 
was  less  than  20  per  centum  of  its  invested  capital  for  such  year: 
Provided  further,  That  any  taxpayer  who  takes  advantage  of  this 
paragraph  shall  pay  the  tax  imposed  by  section  1000  of  this  Act 
and  by  the  first  subdivisidn  of  section  407  of  the  Revenue  Act  of 
1916,  as  if  such  taxpayer  had  been  a  corporation  on  and  after  Jan- 
uary 1,  1918,  with  a  capital  stock  having  no  par  value. 

If  any  asset  of  the  trade  or  business  in  existence  both  during 
the  taxable  year  and  any  prewar  year  is  included  in  the  invested 
capital  for  the  taxable  year  but  is  not  included  in  the  invested  cap- 
ital for  such  prewar  year,  or  is  valued  on  a  different  basis  in  comput- 
ing the  invested  capital  for  the  taxable  year  and  such  prewar  year, 
respectively,  then  under  rules  and  regulations  to  be  prescribed  by 
the  Commissioner  with  the  approval  of  the  Secretary  such  read- 
justments shall  be  made  as  are  necessary  to  place  the  computation 
of  the  invested  capital  for  such  prewar  year  on  the  basis  employed 
in  determining  the  invested  capital  for  the  taxable  year.  (40 
Stat.   1094.) 

This  section  is  §  330  of  the  Revenue  A<^t  of  1918,  cited  above. 

For  corresponding  provisions  in  §  208  of  the  Revenue  Act  of  1017,  see  notes 
to  next  preceding  chapter. 

SectionR  211  and  1000  of  this  Act,  referred  to  in  this  section,  are  set  forth 
ante,  §§  5980n,  6336%  ee. 

§  6336Viom.  (Act  Feb.  24,  1919,  c.  18,  §  331.)     Same. 

In  the  case  of  the  reorganization,  consblidation,  or  change  of  own- 
ership of  a  trade  or  business,  or  change  of  ownership  of  property, 
after  March  3,  1917,  if  an  interest  or  control  in  such  trade  or  busi- 
ness or  property  of  50  per  centum  or  more  remains  in  the  same  per- 
sons, or  any  of  them,  then  no  asset  transferred  or  received  from  the 
previous  owner  shall,  for  the  purpose  of  determining  invested  cap- 
ital, be  allowed  a  greater  value  than  would  have  been  allowed  un- 
der this  title  in  computing  the  invested  capital  of  such  previous 
owner  if  such  asset  had  not  been  so  transferred  or  received :  Pro- 
vided, That  if  such  previous  owner  was  not  a  corporation,  then  tne 
value  of  any  asset  so  transferred  or  received  shall  be  taken  at  its 
cost  of  acquisition  (at  the  date  when  acquired  by  such  previous 
owner)  with  proper  allowance  for  depreciation,*  impairment,  bet- 
terment or  development,  but  no  addition  to  the  original  cost  shall 
be  made  for  any  charge  or  expenditure  deducted  as  expense  or 
otherwise  on  or  after  March  1,  1913,  in  computing  the  net  income 
of  such  previous  owner  for  purposes  of  taxation.     (40  Stat.  1095.) 

This  section  is  §  331  of  the  Revenue  Act  of  1918,  cited  above. 

PART  VII.— MISCELLANEOUS 

« 

§  6336Vi6n.  (Act  Feb.  24,  1919,  c.  18,  §  335.)  Tax  on  corpora- 
tions making  returns  for  fiscal  year  covering  parts  of  current 
years. 

(a)  If  a  corporation  (other  than  a  personal  service  corporation) 
makes  return  for  a  fiscal  year  beginning  in  1917  and  ending  in 
1918,  the  tax  for  the  first  taxable  year  under  this  title  shall  be  the 
sum  of:  (1)  the  same  proportion  of  a  tax  for  the  entire  period  com- 
puted under  Title  II  of  the  Revenue  Act  of  1917  which  the  portion 
of  such  period  falling  within  the  calendar  year  1917  is  of  the  entire 
period,  and  (2)  the  same  proportion  of  a  tax  for  the  entire  period 
computed  under  this  title  at  the  rates  specified  in  subdivision  (a) 
of  section  301  which  the  portion  of  such  period  falling  within  the 
calendar  year  1918  is  of  the  entire  period.    Any  amount  heretofore 
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or  hereafter  paid  on  account  of  the  tax  imposed  for  such  fiscal  year 
by  Title  II  of  the  Revenue  Act  of  1917  shall  be  credited  toward  the 
payment  of  the  tax  imposed  for  such  fiscal  year  by  this  title,  and  if 
the  amount  so  paid  exceeds  the  amount  of  the  tax  imposed  by  this 
title,  the  excess  shall  be  credited  or  refunded  to  the  corporation  in 
accordance  with  the  provisions  of  section  252. 

(b)  If  a  corporation  makes  return  for  a  fiscal  year  beginning 
in  1918  and  ending  in  1919,  the  tax  for  such  fiscal  year  under  this  ti- 
tle shall  be  the  sum  of:  (1)  the  same  proportion  of  a  tax  for  the 
entire  period  computed  under  subdivision  (a)  of  section  301  which 
the  portion  of  such  period  falling  within  the  calendar  year  1918  is 
of  the  entire  period,  and  (2)  the  same  proportion  of  a  tax  for  the 
entire  period  computed  under  subdivision  (b)  or  (c)  of  section  301 
which  the  portion  of  such  period  falling  within  the  calendar  year 
1919  is  of  the  entire  period. 

(c)  If  a  partnership  or  a  personal  service  corporation  makes  re- 
turn for  a  fiscal  year  beginning  in  1917  and  ending  in  1918,  it  shall 
pay  the  same  proportion  of  a  tax  for  the  entire  period  computed 
under  Title  II  of  the  Revenue  Act  of  1917  which  the  portion  of 
such  period  falling  .within  the  calendar  year  1917  is  of  the  entire 
period. 

Any  tax  paid  by  a  partnership  or  personal  service  corporation  for 
any  period  beginning  on  or  after  January  1,  1918,  shall  be  immedi- 
ately refunded  to  the  partnership  or  corporation  as  a  tax  errone- 
ously or  illegally  collected.     (40  Stat.  1095.) 

This  section  is  §  335  of  the  Revenue  Act  of  1918,  cited  above. 
Sections  252  and  301  of  this  act,  referred  to  in  this  section,  are  set  forth 
ante,  §§  6336%uu,  6336Vi6aa. 

§  6336 Vi 60.  (Act  Feb.  24,  1919,  c.  18,  §  336.)     Returns. 

Every  corporation,  not  exempt  under  section  304,  shall  make  a 
return  for  the  purposes  of  this  title.  Such  returns  shall  be  made, 
and  the  taxes  imposed  by  this  title  shall  be  paid,  at  the  same  times 
and  places,  in  the  same  manner,  and  subject  to  the  same  conditions, 
as  is  provided  in  the  case  of  returns  and  payment  of  income  tax  by 
corporattons  for  the  purposes  of  Title  II,  and  all  the  provisions  of 
that  title  not  inapplicable,  including  penalties,  are  hereby  made 
applicable  to  the  taxes  imposed  by  this  title.     (40  Stat.  1096.) 

This  section  is  §  336  of  the  Revenue  Act  of  1918,  cited  above. 
For  corresponding  provisions  in  §  211  of  the  Revenue  Act  of  1017,  see  notes 
to  next  preceding  chapter. 

§  6336 Vi  op.  (Act  Feb.  24,   1919,  c.   18,  §   337.)     Mines,  oils,  or 

gas  wells. 
In  the  case  of  a  bona  fide  sale  of  mines,  oil  or  gas  wells,  or  any 
interest  therein,  where  the  principal  value  of  the  property  has  been 
demonstrated  by  prospecting  or  exploration  and  discovery  work 
done  by  the  taxpayer,  the  portion  of  the  tax  imposed  by  this  title 
attributable  to  such  sale  shall' not  exceed  20  per  centum  of  the  sell- 
ing price  of  such  property  or  interest.     (40  Stat.  1096.) 

This  section  is  {  337  of  the  Revenue  Act  of  1918,  cited  above. 
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CHAPTER  TEN  A— ESTATE  TAX 

• 

This  chapter,  as  set  forth  in  U.  S.  Comp.  St.  1916,  §§  6336%a--6336%m,  in- 
cluded the  estate  tax  provisions  of  the  Revenue  Act  of  1916.  Amendments  and 
additions  to  these  provisions  were  made  by  Act  March  3,  1917,  c.  159,  §|  300, 
301.  39  Stat.  1002,  and  by  the  Revenue  Act  of  1917.  All  were  repealed  by  8 
1400  of  the  Revenue  Act  of  1918.     See  post,  8  6371%  a. 

The  amendments  made  and  sections  added  by  Revenue  Act  of  1917  are  in- 
dicated or  set  forth  under  the  appropriate  sections,  post. 

The  provisions  of  Revenue  Act  of  1918,  Title  IV,  §f  400>410,  imposing  an 
estate  tax,  are  set  forth  in  this  chapter,  post,  §§  6336^4  a-6336%k. 


Sec. 

633G%a-6336%i.  [Repealed.] 

6336Msk-633G^m.  [Repealed.] 

6336%a.  Definitions. 

6336  %b.  Percentages  of  tax. 

6336%  c.  Value  of  gross  estate. 

633694  d.  Value  of  net  estate. 

6336%e.  Notice  of  appointment  of  and 
returns  by  executor;  mode 
of  assessment  of  tax. 

6336%  f.  Returns  by  collector  or  depu- 
ty collector. 

6336%g.  Time  for  payment  of  tax; 
interest  on  non-payment. 


Sec. 

6330%h.  Payment  of  tax  by  executor; 
refundment ;    receipts. 

6336 %i  Sale  of  property  for  nonpay- 
ment of  tax ;  reimbursement 
of  persons  paying  tax;  lia- 
bility of  beneficiaries  of  life 
policies. 

6336% j.  Lien  of  tax ;  liability  of  trans- 
feree or  trustee  of  decedent ; 
bona  fide  purchasers. 

6336% k.* False  statements;  failure  to 
disclose  information. 


§  6336V2a.  [Repealed.] 

See  note  at  the  beginning  of  this  chapter. 

§  6336V2b.  (Act  Sept  8,  1916,  c.  463,  §  201,  as  amended,  Act  March 
3,  1917,  c.  159,  §  300.)     [Repealed.] 

See  note  at  the  beginning  of  this  chapter. 

This  section  was  amended  by  Act  March  3,  1917,  a  159,  §  300,  cited  above, 
by  increasing  the  rate  per  cent  of  taxation  as  follows:  From  one  to  one  and 
one-half;  from  two  to  three;  from  three  to  four  and  one-half;  from  four  to 
six ;  from  five  to  seven  and  one-half ;  from  six  to  nine ;  from  seven  to  ten  and 
one-half;  from  eight  to  twelve;  from  nine  to  thirteen  and  one-half;  and  from 
ten  to  fifteen. 

Notes  of  Decisions 


Validity.— Federal  Estate  Tax  Act 
levies  a  duty  of  the  same  character  as 
the  old  English  probate  duty,  and  is 
not  open  to  attack  as  levying  a  direct 
tax,  nor  on  the  theory  that  there  can- 
not be  such  a  thing  as  an  exercise  of  a 
right  to  transmit,  which  is  subject  to 
federal  tax.  People  v.  Pasfield  (111.) 
120  N,  E.  288. 

If  federal  estate  tax,  imposed  by  Act 
Cong.  Sept.  8,  1916,  tit.  2,  is  direct 
tax,  it  is  void,  as  violative  of  Const. 
U.  S.  art.  1,  §  9,  subd.  4,  providing  no 
direct  tax  shall  be  levied,  unless  in 
proportion  to  census.  In  re  Sherman's 
Estate,  166  N.  Y.  S.  19,  179  App.  Div. 
497,  order  affirmed  (N.  Y.)  118  N.  E. 
1078. 

Nature  of  tax^-Tax  imposed  by  Act 
Cong.  Sept.  8,  1916,  tit.  2,  entitled 
"Estate  Tax,"  in  view  of  sections  201, 
203,  held  to  be  upon  transfer  of  net 
estate,  and  not  upon  separate  succes- 
sions to  property  of  each  legatee  or 
distributee.  In  re  Sherman's  Estate, 
166  N.  Y.  S.  10,  179  App.  Div.  497,  or- 
der affirmed  (N.  Y.)  118  N.  E.  1078.     . 

Federal  estate  tax,  imposed  by  Act 
Cong.  Sept.  8,  1916,  is  not  a  direct 
tax,  nor  a  legacy  tax,  but  a  tax  on 
transfer    of    property,    and    a    charge 


against  decedent's  estate,  like  any  oth- 
er debt  or  claim,  even  gross  estate, 
within  limitations,  being  subject  to  lien 
of  tax.  In  re  Hamlin  (Siip.)  172  N.  Y. 
S.  787. 

Effect  on  state  tax  iaw8.^Tax  im- 
posed by  federal  Revenue  Act  of  1916, 
being  on  transfer  of  decedent's  prop- 
erty under  will  and  laws  of  state,  can- 
not be  deducted  from  decedent's  gross 
estate  before  transfer  tax  due  under 
laws  of  state  is  calculated.  In  re 
Sherman's  Estate,  160  N.  Y.  S.  19.  179 
App.  Div.  497,  order  affirmed  (N.  Y.) 
118  N.  E.  1078;  In  re  Bierstadt's  Es- 
tate, 166  N.  Y.  S.  168.  178  App.  Div. 
a36,  affirming  order  (Sur.)  163  N.  Y.  S. 
1104,  99  Misc.  Rep.  457. 

The  death  duty  imposed  by  the  War 
Revenue  Act  of  1916  is  a  tax  upon  de- 
cedents' estates,  and  in  assessing  the 
state  transfer  inheritance  tax  is  to  be 
deducted  from  the  value  of  the  estate 
in  ascertaining  the  clear  market  value 
of  the  property  transferred.  In  re 
Roebling's  Estate  (N.  J.  Prerog.)  104 
A.  205. 

Net  estate.^Under  Inheritance  Tax 
Act  U.  S.  Sept.  8.  1916,  the  "net  es- 
tate" to  be  used  in  computing  the  pro- 
portion of  the  tax  to  be  paid  by  a  lega- 
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tee  is  not  the  net  estate  as  defined  in 
the  act,  but  the  net  estate  as  ascer- 
tained by  the  law  of  the  state,  by  de- 
ducting funeral  expenses,  administra- 
tion expienses,  and  debts  from  gross 
value  of  estate.  In  re  Douglass*  Es- 
tate (Sur.)  171  N.  Y.  S.  956. 


Decisions    under    act    of    1898.— See 

Rosenfold  v.  Scott,  245  F.  646,  158  C. 
C.  A.  74,  reversing  judgment  (I).  C.) 
232  F.  509;  Carleton  y.  V.  S.,  51  Ct. 
CI.  60;   Deford  v.  U.  S.,  52  Ct.  CI.  220. 

Cited    without    definite    application, 

Keister's  Estate,  70  Pa.  Super.  Ct.  484. 


§  easeVgbb.  (Act  March  3,  1917,  c.  159,  §  301.)     [Repealed.] 

See  note  at  the  beginning  of  this  chapter. 

The  text  of  this  section  read  as  follows: 

"The  tax  on  the  transfer  of  the  net  estate  of  decedents  dying  between  Septem- 
ber eighth,  nineteen  hundred  and  sixteen,  and  the  passage  of  this  Act  shall  be 
computed  at  the  rates  originally  prescribed  in  the  Act  approved  September 
eighth,  nineteen  hundred  and  sixteen." 

§  6336V2bbb.  (Act  Oct.  3,  1917,  c.  63,  §  900.)     [Repealed.] 

See  note  at  the  beginning  of  this  chapter. 

The  text  of  this  section  was  as  follows : 

*'In  addition  to  the  tax  imposed  by  section  two  hundred  and  one  of  the  Act  en- 
titled *An  Act  to  increase  the  revenue,  and  for  other  purposes,'  approved  Sep- 
tember eighth,  nineteen  hundred  and  sixteen  as  amended — 

*'(a)  A  tax  equal  to  the  following  percentages  of  its  value  is  hereby  imposed 
upon  the  transfer  of  each  net  estate  of  every  decedent  dying  after  the  passage 
'     of  this  Act,  the  transfer  of  which  is  taxable  under  sucli  section  (the  value  of 
such  net  estate  to  be  deterihined  as  provided  in  Title  II  of  such  Act  of  Septem- 
ber eighth, -nineteen  hundred  and  sixteen): 

'^One-half  of  one  per  centum  of  the  amount  of  such  net  estate  not  in  excess 
of  $50,000 ; 
*  "One  per  centum  of  the  amount  by  which  such  net  estate  exceeds  $50,000  and 

does  not  exceed  $150,000 ; 

'^One  and  one-half  per  centum  of  the  amount  by  which  such  net  estate  ex- 
ceeds $150,000  and  does  not  exceed  $250,000 ; 

"Two  per  centum  of  the  amount  by  which  such  net  estate  exceeds  $250,000 
and  does  not  exceed  $450,000 ; 

"Two  and  one-half  per  centum  of  the  amount  by  which  such  net  estate  ex- 
ceeds $450,000  and  does  not  exceed  $1,000,000; 

"Three  per  centum  of  the  amount  by  which  such  net  estate  exceeds  $1,000,000 
and  does  not  exceed  $2,000,000 ; 

"Three  and  one-half  per  centum  of  the  amount  by  which  such  net  estate  ex- 
ceeds $2,000,000  and  does  not  exceed  $3,000,000 ; 

"Four  per  centum  of  the  amount  by  which  such  net  estate  exceeds  $3,000,000 
and  does  not  exceed  $4,000,000 ; 

"Four  and  one-half  per  centum  of  the  amount  by  which  such  net  estate  ex- 
ceeds $4,000,000  and  does  not  exceed  $5,000.000 ; 

"Five  per  centum  of  the  amount  by  which  such  net  estate  exceeds  $5,000,000 
and  does  not  exceed  $8,000,000 ; 

"Seven  per  centum  of  the  amount  by  which  such  net  estate  exceeds  $8,000,- 
000  and  docs  not  exceed  $10,000,000 ;   and 

"Ten  per  centum  of  the  amount  by  which  such  net  estate  exceeds  $10,000,000." 

§  6336V2bbbb.  (Act  Oct.  3,  1917,  c.  63,  §  901.)     [Repealed.] 

See  note  at  the  beginning  of  ^this  chapter. 

The  text  of  this  section  was  as  follows: 

"The  tax  imposed  by  this  title  shall  not  apply  to  the  transfer  of  the  net  estate 
of  any  decedent  dying  while  serving  in  the  military  or  naval  forces  of  the  United 
States,  during  the  continuance  of  the  war  in  which  the  United  States  is  now 
engaged,  or  if  death  results  from  injuries  received  or  disease  contracted  in  such 
service,  within  one  year  after  the  termination  of  such  war.  For  the  purposes 
of  this  section  the  termination  of  the  war  shall  be  evidenced  by  the  proclamation 
of  the  President." 

§§  6336V2C-6336V2h.     [Repealed.] 

See  note  at  the  beginning  of  this  chapter, 

§  63361/21     [Repealed.  ] 

^ee  note  at  the  beginning  of  this 
chapter. 

Apportionment  of  tax^-Though  fed- 
eral estate  tax  imposed  by  Act  Cong. 
Sept.  8,  1916,  provides  for  equitable 
contribution  to  paymrent  of  tax  among 
beneficiaries,  it  lays  down  no  specific 
rule  of  contribution,  recognizing  right 
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and  other  charges,  indudiog  federal  es- 
tate tax,  levied  under  Act  Cong.  Sept. 
8,  lOlG,  which  was  not  apportionable, 
so  as  to  include  specific  legacies.  In 
re  Ilaralin  (Sup.)  172  N.  Y.  S.  787. 

Where  a  will  bequeathed  a  certain 
Bum  to  each  of  testatrix's  grandchil- 
dren to  be  held  in  trust  during  their 
lives,  the  federal  estate  tax  imposed  by 
Act  Cong.  Sept.  8.  1916,  i  201,  is  to  be 
paid  out  of  the  estate,  and  charged  pro 
r^ta  by  all  who  share  in  the  estate. 
Fuller  V.  Gale,  103  A.  308,  78  N.  H. 
544. 

Under   Inheritance   Tax   Law  XT.   S. 


Sept.  8,  1916,  providing  that  tax  is  on 
estate,  and  not  on  individual  interest, 
where  testator's  will  was  made  prior 
to  passage  of  act,  tax  should  not  be 
charged  on  residuary  legatees  alone, 
but  should  be  deducted  proportionally 
from  each  legacy,  and  amount  to  be 
deducted  is  that  proportion  of  the  en- 
tire tax  assessed  against  estate  which 
individual  legacy  bears  to  entire  net 
estate;  and  same  rule  should  be  ap- 
plied to  corpus  of  trust  fund  directed 
to  be  held  for  life  beneficiaries.  In  re 
Douglass'  Estate  (Sur.)  171  N.  Y.  S. 
956. 


§§  6336V2k-6336y2m.     [Repealed.] 

See  note  at  the  beginning  of  this  chapter. 

§  63363^a.  (Act  Feb.  24,  1919,  c.  18,  §  400.)     Definitions. 

When  used  in  this  title — 

The  term  "executor"  means  the  executor  or  administrator  of  the 
decedent,  or,  if  there  is  no  executor  or  administrator,  any  person 
who  takes  possession  of  any  property  of  the  decedent ;  and 

The  term  "collector"  means  the  collector  of  internal  revenue  of 
the  district  in  which  was  the  domicile  of  the  decedent  at  the  time 
of  his  death,  or,  if  there  was  no  such  domicile  in  the  United  States, 
then  the  collector  of  the  district  in  which  is  situated  the  part  of  the 
gross  estate  of  the  decedent  in  the  United  States,  or,  if  such  part 
of  the  gross  estate  is  situated  in  more  than  one  district,  then  the  col- 
lector of  internal  revenue  of  such  district  as  may  be  designated  by 
the  Commissioner.    (40  Stat.  1096.) 

This  section  is  §  400  of  the  Revenue  Act  of  1918,  cited  above. 

This  section,  and  the  ten  sections  next  following,  constitute  Title  IV  of  the 
Revenue  Act  of  1918,  which  said  Title  is  entitled  "Estate  Tax." 

For  corresponding  provisions  in  §  200  of  the  Revenue  Act  of  1916,  see  U. 
S.  Comp.  St.  1916,  I  6336%a. 

§  63363/4b.  (Act  Feb.  24,  1919,  c.  18,  §  401.)     Percentages  of  tax. 

(In  lieu  of  the  tax  imposed  by  Title  II  of  the  Revenue  Act  of 
1916,  as  amended,  and  in  lieu  of  the  tax  imposed  by  Title  IX  of  the 
Revenue  Act  of  1917)  a  tax  equal  to  the  sum  of  the  following  per- 
centages of  the  value  of  the  net  estate  (determined  as  provided  in 
section  403)  is  hereby  imposed  upon  the  transfer  of  the  net  estate 
of  every  decedent  dying  after  the  passage  of  this  Act,  whether  a 
resident  or  nonresident  of  the  United  States : 

1  per  centum  of  the  amount  of  the  net  estate  not  in  excess  of 
$50.000 ; 

2  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$50,000  and  does  not  exceed  $150,000; 

3  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$150,000  and  does  not  exceed  $250,000; 

4  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$250,000  and  does  not  exceed  $450,000 ; 

6  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$450,000  and  does  not  exceed  $750,000 ; 

8  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$750,000  and  does  not  exceed  $1,000,000; 

10  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$1,000,000  and  does  not  exceed  $1,500,000; 

12  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$1,500,000  and  does  not  exceed  $2,000,000; 

14  per  centum  of  the  amount  bv  which  the  net  estate  exceeds 
$2,000,000  and  does  not  exceed  $3,000,000 ; 
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16  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$3,000,000  and  does  not  exceed  $4,000,000 ; 

18  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$4,000,000  and  does  not  exceed  $5,000,000 ; 

20  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$5,000,000  and  does  not  exceed  $8,000,000; 

22  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$8,000,000  and  does  not  exceed  $10,000,000;  and 

25  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$10,000,000. 

The  taxes  imposed  by  this  title  or  by  Title  II  of  the  Revenue  Act 
of  1916  (as  amended  by  the  Act  entitled  "An  Act  to  provide  in- 
creased revenue  to  defray  the  expenses  of  the  increased  appropria- 
tions for  the  Army  and  Navy  and  the  extensions  of  fortifications, 
and  for  other  purposes,"  approved  March  3,  1917)  or  by  Title  IX 
of  the  Revenue  Act  of  1917,  shall  not  apply  to  the  transfer  of  the 
net  estate  of  any  decedent  who  has  died  or  may  die  while  serving  in 
the  military  or  naval  forces  of  the  United  States  in  the  present  war 
or  from  injuries  received  or  disease  contracted  while  in  such  serv- 
ice, and  any  such  tax  collected  upon  such  transfer  shall  be  refunded 
to  the  executor.    (40  Stat.  1096.) 

This  section  is  §  401  of  the  Revenue  Act  of  1918,  cited  above. 

The  taxes  imposed  by  this  section  are  in  lileu  of  those  imposed  by  {  201 
of  the  Revenue  Act  of  1916,  as  amended,  and  §  900  of  the  Revenue  Act  of 
1917  (see  U.  S.  Oomp.  St.  1916,  8  6336i^b,  and  note  to  §  6336^bbb,  ante). 

For  provisions  corresponding  to  the  last  paraj^raph  of  this  section  in  §  901 
of  the  Revenue  Act  of  1917,  see  note  to  §  6336%'bbb,  ante. 

Section  403  of  this  act,  referred  to  in  this  section,  is  set  forth  post,  | 
6336%  d. 

§  63363^c.  {[Act  Feb.  24,  1919,  c.  18,  §  402.)     Value  of  gross  es- 
tate. 
The  value  of  the  gross  estate  of  the  decedent  shall  be  determined 
by  including  the  value  at  the  time  of  his  death  of  all  property,  real 
or  personal,  tangible  or  intangible,  wherever  situated — 

(a)  To  the  extent  of  the  interest  therein  of  the  decedent  at  the 
time  of  his  death  which  after  his  death  is  subject  to  the  payment  of 
the  charges  against  his  estate  and  the  expenses  of  its  administration 
and  is  subject  to  distribution  as  part  of  his  estate; 

(b)  To  the  extent  of  any  interest  therein  of  the  surviving  spouse, 
existing  at  the  time  of  the  decedent's  death  as  dower,  courtesy,  or 
by  virtue  of  a  statute  creating  an  estate  in  lieu  of  dower  or  courtesy ; 

(c)  To  the  extent  of  any  interest  therein  of  which  the  decedent 
has  at  any  time  made  a  transfer,  or  with  respect  to  which  he  has  at 
any  time  created  a  trust,  in  contemplation  of  or  intended  to  take 
effect  in  possession  or  enjoyment  at  or  after  his  death  (whether 
such  transfer  or  trust  is  made  or  created  before  or  after  the  passage 
of  this  Act),  except  in  case  of  a  bona  fide  sale  for  a  fair  considera- 
tion in  money  or  money's  worth.  Any  transfer  of  a  material  part 
of  his  property  in  the  nature  of  a  final  disposition  or  distribution 
thereof,  made  by  the  decedent  within  two  years  prior  to  his  death 
without  such  a  consideration,  shall,  unless  shown  to  the  contrary, 
be  deemed  to  have  been  made  in  contemplation  of  death  within  the 
meaning  of  this  title ; 

(d)  To  the  extent  of  the  interest  therein  held  jointly  or  as  ten- 
ants in  the  entirety  by  the  decedent  and  any  other  person,  or  de- 
posited in  banks  or  other  institutions  in  their  joint  names  and  pay- 
able to  either  or  the  survivor,  except  such  part  thereof  as  may  be 
shown  to  have  originally  belonged  to  such  other  person  and  never 
to  have  belonged  to  the  decedent; 

(e)  To  the  extent  of  any  property  passing  under  a  general  power 
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of  appointment  exercised  by  the  decedent  (1)  by  will,  or  (2)  by 
deed  executed  in  contemplation  of,  or  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after,  his  death,  except  in  case  of  a 
bona  fide  sale  for  a  fair  consideration  in  money  or  money's  worth ; 
and 

(f)  To  the  extent  of  the  amount  receivable  by  the  executor  as 
insurance  under  policies  taken  out  by  the  decedent  upon  his  own 
life ;  and  to  the  extent  of  the  excess  over  $40,000  of  the  amount  re- 
ceivable by  all  other  beneficiaries  as  insurance  under  policies  taken 
out  by  the  decedent  upon  his  own  life.    (40  Stat.  1097.) 

This  section  is  |  402  of  the  Revenue  Act  of  1918,  cfted  above. 
For  corresponding  provisions  in  §  202  of  the  Revenue  Act  of  1916,  see  U. 
S.  Comp.  St  1916,  §  63361^0. 

§  63363^d.  (Act  Feb.  24,  1919,  c.  18,  §  403.)     Value  of  net  estate. 
For  the  purpose  of  the  tax  the  value  of  the  net  estate  shall  be  de- 
termined— 

(a)  In  the  case  of  a  resident,  by  deducting  from  the  value  of  the 
gross  estate — 

(1)  Such  amounts  for  funeral  expenses,  administration  expenses, 
claims  against  the  estate,  unpaid  mortgages,  losses  incurred  during 
the  settlement  of  the  estate  arising  from  fires,  storms,  shipwrecks, 
or  other  casualty,  or  from  theft,  when  such  losses  are  not  compen- 
sated for  by  insurance  or  otherwise,  'and  such  amounts  reasonably 
required  and  actually  expended  for  the  support  during  the  settle- 
ment of  the  estate  of  those  dependent  upon  the  decedent,  as  are  al- 
lowed by  the  laws  of  the  jurisdiction,  whether  within  or  without 
the  United  States,  under  which  the  estate  is  being  administered, 
but  not  including  any  income  taxes  upon  income  received  after  the 
death  of  the  decedent,  or  any  estate,  succession,  legacy,  or  inherit- 
ance taxes; 

(2)  An  amount  equal  to  the  value  at  the  time  of  the  decedent's 
death  of  any  property,  real,  personal,  or  mixed,  which  can  be  identi- 
fied as  having  been  received  by  the  decedent  as  a  share  in  the  estate 
of  any  person  who  died  within  five  years  prior  to  the  death  of  the 
decedent,  or  which  can  be  identified  as  having  been  acquired  by  the 
decedent  in  exchange  for  property  so  received,  if  an  estate  tax  un- 
der the  Revenue  Act  of  1917  or  under  this  Act  was  collected  from 
such  estate,  and  if  such  property  is  included  in  the  decedent's  gross 
estate ; 

(3)  The  amount  of  all  bequests,  legacies,  devises,  or  gifts,  to  or 
for  the  use  of  the  United  States,  any  State,  Territory,  any  political 
subdivision  thereof,  or  the  District  of  Columbia,  for  exclusively 
public  purposes,  or  to  or  for  the  use  of  any  corporation  organized 
and  operated  exclusively  for  religious,  charitable,  scientific,  literary, 
or  educational  purposes,  including  the  encouragement  of  art  and 
the  prevention  of  cruelty  to  children  or  animals,  no  part  of  the  net 
earnings  of  which  inures  to  the  benefit  of  any  private  stockholder 
or  individual,  or  to  a  trustee  or  trustees  exclusively  for  such  reli- 
gious, charitable,  scientific,  literary,  or  educational  purposes.  This 
deduction  shall  be  made*  in  case  of  the  estates  of  all  decedents  who 
have  died  since  December  31,  1917;  and 

(4)  An  exemption  of  $50,000 ; 

(b)  In  the  case  of  a  nonresident,  by  deducting  from  the  value  of 
that  part  of  his  gross  estate  which  at  the  time  of  his  death  is  situ- 
ated in  the  United  States — 

(1)  That  proportion  of  the  deductions  specified  in  paragraph  (1) 
of  subdivision  (a)  of  this  section  which  the  value  of  such  part  bears 
to  the  value  of  his  entire  gross  estate,  whereyer  situated,  but  in  no 
case  shall  the  amount  so  deducted  exceed  10  per  centum  of  the  val- 
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ue  of  that  part  of  his  gross  estate  which  at  the  time  of  his  death  is 
situated  in  the  United  States ; 

(2)  An  amount  equal  to  the  value  at  the  time  of  the  decedent's 
death  of  any  property,  real,  personal,  or  mixed,  which  can  be  identi- 
fied as  having  been  received  by  the  decedent  as  a  share  m  the  estate 
of  any  person  who  died  within  five  years  prior  to  the  death  of  th« 
decedent,  or  which  can  be  identified  as  having  been  acquired  by  the 
decedent  in  exchange  for  property  so  received,  if  an  estate  tax  un- 
der the  Revenue  Act  of  1917  or  under  this  Act  was  collected  from 
such  estate,  and  if  such  property  is  included  in  that  part  of  the 
decedent's  gross  estate  which  at  the  time  of  his  death  is  situated  in 
the  United  States ;  and 

(3)  The  amount  of  all  bequests,  legacies,  devises,  or  gifts,  to  or 
for  the  use  of  the  United  States,  any  State,  Territory,  any  political 
subdivision  thereof,  or  the  District  of  Columbia  for  exclusively 
public  purposes,  or  to  or  for  the  use  of  any  domestic  corporation 
organized  and  operated  exclusively  for  religious,  charitable,  scien- 
tific, literary,  or  educational  purposes,  including  the  encouragement 
of  art  and  the  prevention  of  cruelty  to  children  or  animals,  no  part 
of  the  net  earnings  of  which  inures  to  the  benefit  of  any  private 
stockholder  or  individual,  or  to  a  trustee  or  trustees  exclusively 
for  such  religious,  charitable,  scientific,  literary,  or  educational  pur- 
poses within  the  United  States.  This  deduction  shall  be  made  in 
case  of  the  estates  of  all  decedents  who  have  died  since  December 
31,  1917;  and 

No  deduction  shall  be  allowed  in  the  case  of  a  nonresident  unless 
the  executor  includes  in  the  return  required  to  be  filed  under  sec- 
tion 404  the  value  at  the  time  of  his  death  of  that  part  of  the  gross 
estate  of  the  nonresident  not  situated  in  the  United  States. 

For  the  purpose  of  this  title  stock  in  a  domestic  corporation  own- 
ed and  held  by  a  nonresident  decedent,  and  the  amount  receivable 
as  insurance  upon  the  life  of  a  nonresident  decedent  where  the  in- 
surer is  a  domestic  corporation,  shall  be  deemed  property  within 
the  United  States,  and  any  property  of  which  the  decedent  has 
made  a  transfer  or  with  respect  to  which  he  has  created  a  trust, 
within  the  meaning  of  subdivision  (c)  of  section  402,  shall  be  deem- 
ed to  be  situated  in  the  United  States,  if  so  situated  either  at  the 
time  of  the  transfer  or  the  creation  of  the  trust,  or  at  the  time  of 
the  decedent's  death. 

In  the  case  of  any  estate  in  respect  to  which  the  tax  under  exist- 
ing law  has  been  paid,  if  necessary  to  allow  the  benefit  of  the  de- 
duction under  paragraph  (3)  of  subdivision  (a)  or  (b)  the  tax  shall 
be  redetermined  and  any  excess  of  tax  paid  shall  be  refunded  to  the 
executor.    (40  Stat.  1098.) 

This  section  is  §  403  of  the  Revenue  Act  of  1918,  cited  above. 

For  corresponding  provisions  in  §§  202,  203,  of  the  Revenue  Act  of  1916, 
sec  U.  S.  Comp.  St  1916,  §§  6336%c,  6336%d. 

Section  402  of  this  act,  referred  to  in  this  section,  is. set  forth  ante,  i 
6336%c. 

§  63363^c.  (Act  Feb.  24,  1919,  c.  18,  §  404.)  Notice  of  appoint- 
ment of  and  returns  by  executor;  mode  of  assessment  of  tax. 
The  executor,  within  sixty  days  after  qualifying  as  such,  or  after 
coming  into  possession  of  any  property  of  the  decedent,  whichever 
event  first  occurs,  shall  give  written  notice  thereof  to  the  collector. 
The  executor  shall  also,  at  such  times  and  in  such  manner  as  mav 
be  required  by  regulations  made  pursuant  to  law,  file  with  the  col- 
lector a  return  under  oath  in  duplicate,  setting  forth  (a)  the  value 
of  the  gross  estate  of  the  decedent  at  the  time  of  his  death,  or,  in 
case  of  a  nonresident^  of  that  part  of  his  gross  estate  situated  in 
the  United  States;    (b)  the  deductions  allowed  under  section  403; 
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(c)  the  value  of  the  net  estate  of  the  decedent  as  defined  in  sec- 
tion 403 ;  and  (d)  the  tax  paid  or  payable  thereon ;  or  such  part 
of  such  information  as  may  at  the  time  be  ascertainable  and  such 
supplemental  data  as  may  be  necessary  to  establish  the  correct 
tax. 

Return  shall  be  made  in  all  cases  where  the  gross  estate  at  the 
death  of  the  decedent  exceed?  $50,000,  and  in  the  case  of  the  es- 
tate of  every  nonresident  any  part  of  whose  gross  estate  is  situ- 
ated in  the  United  States.  If  the  executor  is  unable  to  make  a 
complete  return  as  to  any  part  of  the  gro^s  estate  of  the  decedent, 
he  shall  include  in  his  return  a  description  of  such  part  and  the 
name  of  every  person  holding  a  legal  or  beneficial  interest  tlierein, 
and  upon  notice  from  the  collector  such  person  shall  in  like  man- 
ner make  a  return  as  to  such  part  of  the  gross  estate.  The  Com- 
missioner shall  make  all  assessments  of  the  tax  under  the  author- 
ity of  existing  administrative  special  and  general  provisions  of  law 
relating  to  the  assessment  and  collection  of  taxes.    (40  Stat.  1099.) 

This  section  is  §  404  of  the  Revenue  Act  of  1918,  cited  above. 

For  corresponding^  provisions  in  §  205  of  the  Revenue  Act  of  1916,  see  U. 
S.  Comp.  St  1916,  §§  6336%f. 

Section  403  of  this  act,  referred  to  in  this  section,  is  set  forth  ante,  { 
6336%  d. 

§  63363^f.  (Act  Feb.  24,   1919,  c.   18,  §  405.)     Returns  by  col- 
lector or  deputy  collector. 

If  no  administration  is  granted  upon  the  estate  of  a  decedent,  or 
if  no  return  is  filed  as  provided  in  section  404,  or  if  a  return  con- 
tains a  false  or  incorrect  statement  of  a  material  fact,  the  collector 
or  deputy  collector  shall  make  a  return  and  the  Commissioner  shall 
assess  the  tajj  thereon.    (40  Stat.  1099.) 

This  section  is  §  405  of  the  Revenue  Act  of  1918,  cited  above. 

For  corresponding  provision  in  §  206  of  the  Revenue  Act  of  1916,  see  U. 
S.  Comp.  St.  1916,  8  6336%g. 

Section  404  of  this  act,  referred  to  in  this  section,  is  set  forth  ante,  { 
6336%  e.    ' 

§  63363^g.  (Act  Feb.  24,  1919,  c.  18,  §  406.)  Time  for  payment 
of  tax;  interest  on  non-pa3mient. 
The  tax  shall  be  due  one  year  after  the  decedent's  death;  but 
in  any  case  where  the  Commissioner  finds  that  payment  of  the  tax 
within  one  year  after  the  decedent's  death  would  impose  undue 
hardship  upon  the  estate,  he  may  grant  an  extension  of  time  for 
the  payment  of  the  tax  for  a  period  not  to  exceed  three  years  from 
the  due  date.  If  the  tax  is  not  paid  within  one  year  and  180  days 
after  the  decedent's  death,  interest  at  the  rate  of  6  per  centum  per 
annum  from  the  expiration  of  one  year  after  the  decedent's  death 
shall  be  added  as  part  of  the  tax.    (40  Stat.  1099.) 

This  section  is  §  406  of  the  Revenue  Act  of  1918,  cited  above. 
For  correspondinfT  provisions  in  §  204  of  the  Revenue  Act  of  1916,  see  U. 
S.  Comp.  St.  1916,  §  6336%e. 

§  63363^h.  (Act  Feb.  24,  1919,  t.  18,  §  407.)  Payment  of  tax  by 
executor;  refundment;  receipts. 
The  executor  shall  pay  the  tax  to  the  collector  or  deputy  col- 
lector. If  the  amount  of  the  tax  can  not  be  determined,  the  pay- 
ment of  a  sum  of  money  sufficient,  in  the  opinion  of  the  collector, 
to  discharge  the  tax  shall  be  deemed  payment  in  full  of  the  tax,  ex- 
cept as  in  this  section  otherwise  provided.  If  the  amount  so  paid 
exceeds  the  amount  of  the  tax  as  finally  determined,  the  Commis- 
sioner shall  refund  such  excess  to  the  executor.  If  the  amount 
of  the  tax  as  finally  determined  exceeds  the  amount  so  paid,  the 
collector  shall  notify  the  executor  of  the  amount  of  such  excess  and 
demand  payment  thereof.     If  such  excess  part  of  the  tax  is  not 
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paid  within  thirty  days  after  such  notification,  interest  shall  be  add- 
ed thereto  at  the  rate  of  10  per  centum  per  annum  from  the  expira- 
tion of  such  thirty  days'  period  until  paid,  and  the  amount  of  such 
excess  shall  be  a  lien  upon  the  entire  gross  estate,  except  such 
part  thereof  as  may  have  been  sold  to  a  bona  fide  purchaser  for  a 
fair  consideration  in  money  or  money's  worth. 

The  collector  shall  grant  to  the  person  paying  the  tax  duplicate 
receipts,  either -of  which  shall  be  sufficient  evidence  of  such  pay- 
ment, and  shall  entitle  the  executor  to  be  credited  and  allowed  the 
amount  thereof  by  any  court  having  jurisdiction  to  audit  or  settle 
his  accounts.    (40  Stat.  1100.) 

This  section  is  §  407  of  the  Revenue  Act  of  1918,  cited  above. 
For  corresponding  provisions  in  §  207  of  the  Revenue  Act  of  1916,  see  U. 
S.  Comp.  St.  1916,  §  6336Vjh. 

§  63363^^.  (Act  Feb.  24,  1919,  c.  18,  §  408.)  Sale  of  property  for 
nonpayment  of  tax;  reimbursement  of  persons  paying  tax; 
liability  of  beneficiaries  of  life  policies. 

If  the  tax  herein  imposed  is  not  paid  within  180  days  after  it  is 
due,  the  collector  shall,  unless  there  is  reasonable  cause  for  fur- 
ther delay,  proceed  to  collect  the  tax  under  the  provisions  of  gen- 
eral law,  or  commence  appropriate  proceedings  in  any  court  of  the 
United  States,  in  the  name  of  the  United  States,  to  subject  the 
property  of  the  decedent  to  be  sold  under  the  judgment  or  decree  of 
the  court.  From  the  proceeds  of  such,  sale  the  amount  of  the  tax, 
together  with  the  costs  and  expenses  of  every  description  to  be 
allowed  by  the  court,  shall  be  first  paid,  and  the  balance  shall  be 
deposited  according  to  the  order  of  the  court,  to  be  paid  under  its 
direction  to  the  person  entitled  thereto. 

If  the  tax  or  any  part  thereof  is  paid  by,  or  collec^ed  out  of  that 
part  of  the  estate  passing  to  or  in  the  possession  of,  any  person 
other  than  the  executor  in  his  capacity  as  such,  such  person  shall 
be  entitled  to  reimbursement  out  of  any  part  of  the  estate  still  un- 
distributed or  by  a  just  and  equitable  contribution  by  the  persons 
whose  interest  in  the  estate  of  the  decedent  would  have  been  re- 
duced if  the  tax  had  been  paid  before  the  distribution  of  the  estate 
or  whose  interest  is  subject  to  equal  or  prior  liability  for  the  pay- 
ment of  taxes,  debts,  or  other  charges  against  the  estate,  it  being 
the  purpose  and  intent  of  this  title  that  so  far  as  is  practicable  and 
unless  otherwise  directed  by  the  will  of  the  decedent  the  tax  shall 
be  paid  out  of  the  estate  before  its  distribution.  If  any  part  of 
the  gross  estate  consists  of  proceeds  of  policies  of  insurance  upon 
the  life  of  the  decedent  receivable  by  a  beneficiary  other  than  the 
executor,  the  executor  shall  be  entitled  to  recover  from  such  bene- 
ficiary such  portion  of  the  total  tax  paid  as  the  proceeds,  in  excess 
of  $40,000,  of  such  policies  bear  to  the  net  estate.  If  there  is  more 
than  one  such  beneficiary  the  executor  shall  be  entitled  to  recover 
from  such  beneficiaries  in  the  same  ratio.     (40  Stat.  1100.) 

This  section  is  §  408  of  the  Revenue  Act  of  1918,  cited  above. 
For  corresponding  provisions  in  §  208  of  the  Revenue  Act  of  1916,  see  U. 
S.  Comp.  St.  1916,  §  6336%i. 

§  633634J.  (Act  Feb.  24,  1919,  c.  18,  §  409.)  Lien  of  tax;  liabil- 
ity  of  transferee  or  trustee  of  decedent;  bona  fide  purchasers. 

Unless  the  tax  is  sooner  paid  in  full,  it  shall  be  a  lien  for  ten 
years  upon  the  gross  estate  of  the  decedent,  except  that  such  part 
of  the  gross  estate  as  is  used  for  the  payment  of  charges  against 
the  estate  and  expenses  of  its  administration,  allowed  by  any  court 
having  jurisdiction  thereof,  shall  be  divested  of  such  lien.  If  the 
Commissioner  is  satisfied  that  the  tax  liability  of  an  estate  has;  been 
fully  discharged  or  provided  for,  he  may,  under  regulations  pre- 
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scribed  by  him  with  the  approval  of  the  Secretary,  issue  his  cer- 
tificate releasing  any  or  all  property  of  such  estate  from  the  lien 
herein  imposed. 

If  (a)  the  decedent  makes  a  transfer  of,  or  creates  a  trust  with 
respect  to,  any  property  in  contemplation  of  or  intended  to  take 
effect  in  possession  or  enjoyment  at  or  after  his  death  (except  in 
the  case  of  a  bona  fide  sale  for  a  fair  consideration  in  money  or 
money's  worth)  or  (b)  if  insurance  passes  under  a  contract  exe- 
cuted by  the  decedent  in  favor  of  a  specific  beneficiary,  and  if  in 
either  case  the  tax  in  respect  thereto  is  not  paid  when  due,  then 
the  transferee,  trustee,  or  beneficiary  shall  be  personally  liable  for 
such  tax,  and  such  property,  to  the  extent  of  the  decedent's  in- 
terest therein  at  the  time  of  such  transfer,  or  to  the  extent  of  such 
beneficiary's  interest  under  such  contract  of  insurance,  shall  be 
subject  to  a  like  lien  equal  to  the  amount  of  such  tax.  Any  part 
of  such  property  sold  by  such  transferee  or  trustee  to  a  bona  fide 
purchaser  for  a  fair  consideration  in  money  or  money's  worth 
shall  be  divested  of  the  lien  and  a  like  lien  shall  then  attach  to  all 
the  property  of  such  transferee  or  trustee,  except  any  part  sold 
to  a  bona  fide  purchaser  for  a  fair  consideration  in  money  or  mon- 
ey's worth.    (40  Stat.  1100.) 

This  section  is  §  409  of  'the  Revenue  Act  of  1918,  dted  above. 
For  corresponding  provisions  in  §  209  of  the  Revenue  Act  of  1916,  see  U. 
S.  Comp.  St.  1916.  i  6336^j. 

§  63363^k.   (Act  Feb.  24,  1919,  c.  18,  §  410.)     False  stetcmcnts; 

failure  to  disclose  information. 
,  Whoever  knowingly  makes  any  false  statement  in  any  notice 
or  i^tum  required  to  be  filed  under  this  title  shall  be  liable  to  a 
penalty  of  not  exceeding  $5,000,  or  imprisonment  not  exceeding 
one  year,  or  both. 

Whoever  fails  to  comply  with  any  duty  imposed  upon  him  by 
section  404,  or,  having  in  his  possession  or  control  any  record,  file, 
or  paper,  containing  or  supposed  to  contain  any  information  con- 
cerning the  estate  of  the  decedent,  or,  having  in  his  possession  or 
control  any  property'  comprised  in  the  gross  estate  of  the  dece- 
dent, fails  to  exhibit  the  same  upon  reqaiest  to  the  Commissioner 
or  any  collector  or  law  officer  of  the  United  States,  or  his  duly  au- 
thorized deputy  or  agent,  who  desires  to  examine  the  same  in  the 
performance  of  his  duties  under  this  title,  shall  be  liable  to  a  pen- 
alty of  not  exceeding  $500,  to  be  recovered,  with  costs  of  suit,  in  a 
civil  action  in  the  name  of  the  United  States.    (40  Stat.  1101.) 

This  section  is  §  410  of  the  Revenue  Act  of  1918,  cited  above. 
For  corresponding  provisions  in  §  210  of  the  Revenue  Act  of  1916,  see  U. 
S.  Comp.  St  1916,  §  6336^k. 
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CHAPTER  TEN  B— TAX  ON  EMPLOYMENT  OF 

CHILD  LABOR 

These  provisions  constitute  Title  XII  of  the  Revenue  Act  of  1918.    Said  Title 
is  entitled  **Tax  on  Employment  of  Child  Labor." 

Sec.  Sec. 

6336% a.  Tax  on  net  profits  of  employ-  6336% e.  Same;    returns. 

ers     of     certain     children;  6336% f.  Same;   assessment  of  tax  and 
amount.  notice  thereof. 

6336%b.  Same;     computation    of    net  6336%«.  Same;     inspection    of   prem- 
profits.  ises. 

6336% c.  Same;   sale  price  of  products.  6336%h.  Same;    taxable  year. 

6336% d.  Same;    good  faith  in  employ- 
ment of  children. 

§  6336%a.  (Act  Feb.  24,  1919,  c.  18,  §  1200.)  Tax  on  net  prof- 
its of  employers  of  certain  children ;  amount. 
Every  person  (other  than  a  bona  fide  boys'  or  girls'  canning  club 
recognized  by  the  Agricultural  Department  of  a  State  and  of  the 
United  States)  operating  (a)  any  mine  or  quarry  situated  in  the 
United  States  in  which  children  under  the  age  of  sixteen  years  have 
been  employed  or  permitted  to  work  during  any  portion  of  the  tax- 
able year;  or  (b)  any  mill,  cannery,  workshop,  factory,  or  manufac- 
turing establishment  situated  in  the  United  States  in  which  chil- 
dren under  the  age  of  fourteen  years  have  been  employed  or  per- 
mitted to  work,  or  children  between  the  ages  of  fourteen  and  six- 
teen have  been  employed  or  permitted  to  work  more  than  eight 
hours  in  any  day  or  more  than  six  days  in  any  week,  or  after*  the 
hour  of  seven  o'clock  post  meridian,  or  before  the  hour  of  six 
o'clock  ante  meridian,  during  any  portion  of  the  taxable  year,  shall 
pay  for  each  taxable  year,  in  addition  to  all  other  taxes  imposed  by 
law,  an  excise  tax  equivalent  to  10  per  centum  of  the  entire  net  prof- 
its received  or  accrued  for  such  year  from  the  sale  or  disposition 
of  the  product  of  such  mine,  quarry,  mill,  cannery,  workshop,  fac- 
tory, or  manufacturing  establishment.     (40  Stat.  1138.) 

This  section  is  §  1200  of  the  Revenue  Act  of  1918,  cited  above. 

§  6336%b.  (Act  Feb.  24,  1919,  c.  18,  §  1201.)     Same;    computa- 
tion  of  net  profits. 

In  computing  net  profits  under  the  provisions  of  this  title,  for  the 
purpose  of  the  tax  there  shall  be  allowed  as  deductions  from  the 
gross  amount  received  or  accrued  for  the  taxable  year  from  the 
sale  or  disposition  of  such  products  manufactured  within  the  Unit- 
ed States  the  following  items: 

(a)  The  cost  of  raw  materials  entering  into  the  production ; 

(b)  Running  expenses,  including  rentals,  cost  of  repairs,  and 
maintenance,  heat,  power,  insurance,  management,  and  a  reason- 
able allowance  for  salaries  or  other  compensations  for  personal 
services  actually  rendered,  and  for  depreciation; 

(c)  Interest  paid  within  the  taxable  year  on  debts  or  loans  con- 
tracted to  meet  the  needs  of  the  business,  and  the  proceeds  of  which 
have  been  actually  used  to  meet  such  needs; 

(d)  Taxes  of  all  kinds  paid  during  the  taxable  year  with  respect 
to  the  business  or  property  relating  to  the  production;   and 

(e)  Losses  actually  sustained  within  the  taxable  year  in  con- 
nection with  the  business  of  producing  such  products,  including 
losses  from  fire,  flood,  storm,  or  other  casualties,  and  not  com- 
pensated for  by  insurance  or  otherwise.    (40  Stat.  1138.) 

This  section  is  8  1201  of  the  Bevenue  Act  of  1918,  cited  above. 
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§  6336%c.  (Act  Feb.  24,  1919,  c.  18,  §  1202.)  Same;  sale  price 
of  products. 
If  any  such  person  during  any  taxable  year  or  part  thereof, 
whether  under  any  agreement,  arrangement,  or  understanding  or 
otherwise,  sells  or  disposes  of  any  product  of  such  mine,  quarry, 
mill,  cannery,  workshop,  factory,  or  manufacturing  establishment 
at  less  than  the  fair  market  price  obtainable  therefor  either  (a)  in 
such  manner  as  directly  or  indirectly  to  benefit  such  person  or  any 
person  directly  or  indirectly  interested  in  the  business  of  such  per- 
son; or  (b)  with  intent  to  cause  such  benefit;  the  gross  amount 
received  or  accrued  for  such  year  or  part  thereof  from  the  sale  or 
disposition  of  such  product  shall  be  taken  to  be  the  amount  which 
would  have  been  received  or  accrued  from  the  sale  or  disposition 
of  such  product  if  sold  at  the  fair  market  price.     (40  Stat.  1139.) 

This  section  is  §  1202  of  the  Revenue  Act  of  1918,  cited  above. 

§  6336%d-  (Act  Feb.  24,  1919,  c.  18,  §  1203.)     Same;    good  faith 
in  employment  of  children.  ^ 

(a)  No  person  subject  to  the  provisions  of  this  title  shall  be  lia- 
ble for  the  tax  herein  imposed  if  the  only  employment  or  permis- 
sion to  work  which  but  for  this  section  would  subject  him  to  the 
tax,  has  been  of  a  child  as  to  whom  such  person  has  in  good  faith 
procured  at  the  time  of  employing  such  child  or  permitting  him  to 
work,  and  has  since  in  good  faith  relied  upon  and  kept  on  file  a  cer- 
-tificate,  issued  in  such  form,  under  such  conditions  and  by  such 
persons  as  may  be  prescribed  by  a  board  consisting  of  the  Secre- 
tary, the  Commissioner,  and  the  Secretary  of  Labor,  showing  the 
child  to  be  of  such  age  as  not  to  subject  such  person  to  the  tax  im- 
posed by  this  title.  Any  person  who  knowingly  makes  a  false 
statement  or  presents  false  evidence  in  or  in  relation  to  any  such 
certificate  or  application  therefor  shall  be  punished  by  a  fine  of  not 
less  than  $100,  nor  more  than  $1,000,  or  by  imprisonment  for  not 
more  than  three  months,  or  by  both  such  fine  and  imprisonment,  in 
the  discretion  of  the  court. 

In  any  State  designated  by  such  board  an  employment  certificate 
or  other  similar  paper  as  to  the  age  of  the  child,  issued  under  the 
laws  of  that  State,  and  not  inconsistent  with  the  provisions  of  this 
title,  shall  have  the  same  force  and  effect  as  a  certificate  herein  pro- 
vided for. 

(b)  The  tax  imposed  by  this  title  shall  not  be  imposed  in  the 
case  of  any  person  who  proves  to  the  satisfaction  of  the  Secretary 
that  the  only  employment  or  permission  to  work  which  but  for 
this  section  would  subject  him  to  the  tax,  has  been  of  a  child  em- 
ployed or  permitted  to  work  under  a  mistake  of  fact  as  to  the  age 

x)f  such  child,  and  without  intention  to  evade  the  tax.     (40  Stat. 
1139.) 

This  section  is  §  1203  of  the  Revenue  Act  of  1918,  cited  above. 

§  6336%e.  (Act  Feb.  24,  1919,  c.  18,  §  1204.)     Same;  returns. 

On  or  before  the  first  day  of  the  third  month  following  the  close 
of  each  taxable  year,  a  true  and  accurate  return  under  oath  shall 
be  made  by  each  person  subject  to  the  provisions  of  this  title  to  the 
collector  for  the  district  in  which  such  person  has  his  principal  of- 
fice or  place  of  business,  in  such  form  as  the  Commissioner,  with 
the  approval  of  the  Secretary,  shall  prescribe,  setting  forth  specific- 
ally the  gross  amount  of  income  received  or  accrued  during  such 
year  from  the  sale  or  disposition  of  the  product  of  any  mine,  quar- 
ry, mill,  cannery,  workshop,  factory,  or  manufacturing  establish- 
ment, in  which  children  have  been  employed  subjecting  him  to  the 
tax  imposed  by  this  title,  and  from  the  total  thereof  deducting  the 
aggregate  items  of  allowance  authorized  by  this  title,  and  such 
Supp.U.S.CoMP.'19— 87  (1377) 
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Other  particulars  as  to  the  gross  receipts  and  items  of  allowance  as 
the  Commissioner,  with  the  approval  of  the  Secretary  may  require. 
(40  Stat.  1139.) 

This  section  is  !  1204  of  the  Reyenue  Act  of  1918,  cited  above. 

§  6336y8f-  (Act  Feb.  24»  1919,  c.  18,  §  1205.)     Same;   assessment 
of  tax  «nd  notice  thereof. 

All  such  returns  ^hall  be  transmitted  forthwith  by  the  collector 
to  the  Commissioner,  who  shall,  as  soon  as  practicable,  assess  the 
tax  found  due  and  notify  the  person  making  such  return  of  the 
amount  of  tax  for  which  such  person  is  liable,  and  such  person 
shall  pay  the  tax  to  the  collector  on  or  before  thirty  days  from  the 
date  of  such  notice.    (40  Stat.  1140.) 

This  section  is  §  1206  of  the  Revenue  Act  of  1918,  cited  above. 

§  6336%g.  (Act  Feb.  24,  1919,  c.  18,  §  1206.)     Same;   inspecticm 
of  premises. 

For  the  purposes  of  this  Act  the  Commissioner,  or  any  other 
person  duly  authorized  by  him,  shall  have  authority  to  enter  and  in- 
-  spect  at  any  time  any  mine,  quarry,  mill,  cannery,  workshop,  fac- 
tory, or  manufacturing  establishment.  The  Secretary  of  Labor,  or 
any  person  duly  authorized  by  him,  shall,  for  the  purpose  of  com- 
plying with  a  request  of  the  Commissioner  to  make  such  an  inspec- 
tion, have  like  authority,  and  shall  make  report  to  the  Commis- 
sioner of  inspections  made  under  such  authority  in  such  form  as 
may  be  prescribed  by  the  Commissioner  with  the  approval  of  the 
Secretary  of  the  Treasury. 

Any  person  who  refuses  or  obstructs  entry  or  inspection  author- 
ized by  this  section  shall  be  punished  by  a  fine  of  not  more  than 
$1,000,  or  by  imprisonment  for  not  more  than  one  year,  or  both 
such  fine  and  imprisonment.     (40  Stat.  1140.) 

This  section  is  §  1206  of  the  Revenue  Act  of  1918»  cited  above. 

§  6336%h.  (Act  Feb.  24,  1919,  c.  18,  §  1207.)  Same;  taxable 
year. 
As  used  in  this  title  the  term  "taxable  year"  shall  have  the  same 
meaning  as  provided  for  the  purposes  of  income  tax  in  section  200. 
The  first  taxable  year  for  the  purposes  of  this  title  shall  be  the  pe- 
riod between  sixty  days  after  the  passage  of  this  Act  and  Decem- 
ber 31,  1919,  both  inclusive,  or  such  portion  of  such  period  as  is  in- 
cluded within  the  fiscal  year  (as  defined  in  section  200)  of  the  tax- 
payer.   (40  Stat.  1140.) 

This  section  is  §  1207  of  the  Revenue  Act  of  1918,  cited  above. 
Section  200  of  this  act,  referred  to  in  this  section,  is  set  forth  ante,  | 
6336^a. 
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CHAPTER  ELEVEN— PROVISIONS  COMMON 
TO  SEVERAL  OBJECTS  OF  TAXATION 

Sec.  860. 

6340a.  [Repealed.]  6340a,  6349b.  [Repealed.] 
6340aa.  Tax  on  imports  from  and  into      6352.  Removing  or  concealing  articles 

Virgin  Islands.  with  Intent  to  defraud  United 

6346a.  [Repealed.]  '           '              States  of  tax;    forfeiture  and 

6346aa.  [Obsolete.]  penalty. 

6346b,   6846c.  [Repealed.]  6364.  Search-warrants. 

6348a,  6348b.  [Repealed.)  6370.  [Obsolete.] 

§  6340a.  (Act  Oct.  3,  1917,  c.  63,  §  1000.)     [Repealed.] 

This  section  contained  provisions  substantially  similar  to  those  of  Revenue  Act 
of  1918,  S  1304,  post,  8  6340aa.  It  was  repealed  by  S  1400  of  the  Revenue  Act 
of  19ia    See  post,  f  6371%  a. 

§  6340aa.  (Act  Feb.  24,  1919,  c.  18,  §  1304.)  Tax  on  imports 
from  and  into  Virgin  Islands. 
There  shall  be  levied,  collected,  and  paid  in  the  United  States, 
upon  articles  coming  into  the  United  States  from  the  Virgin  Is- 
lands, a  tax  equal  to  the  internal-revenue  tax  imposed  in  the  United 
States  upon  like  articles  of  domestic  manufacture;  such  articles 
shipped  from  such  islands  to  the  United  States  shall  be  exempt 
from  the  payment  of  any  tax  imposed  by  the  internal-revenue 
laws  of  such  islands :  Provided,  That  there  shall  be  levied,  collect- 
ed, and  paid  in  such  islands,  upon  articles  imported  from  the  United 
States,  a  tax  equal  to  the  internal-revenue  tax  imposed  in  such  is- 
lands upon  like  articles  there  manufactured ;  and  such  articles  go- 
ing into  such  islands  from  the  United  States  shall  be  exempt  from 
payment  of  any  tax  imposed  by  the  internal-revenue  laws  of  the 
United  States.     (40  Stat.  1142.) 

This  section  is  }  1301  of  the  Revenue  Act  of  1918  (Title  XIII— General 
Administrative  Provisions),  cited  above.  ,' 

The  corresponding  provisions  in  the  Revenue  Act  of  1017  were  contained  in 
section  1000  of  said  act    See  note  to  8  6340a,  ante. 

§  6346a.     [Repealed.] 

This  section,  which  was  {  411  of  the  Revenue  Act  of  1016,  was  repealed  by 
1 1400  of  the  Revenue  Act  of  1918.    See  post,  §  6371%  a. 

§  6346aa.  (Act  AprU  17,  1917,  c.  3,  §  1.)     [Obsolete.] 

This  section  was  part  of  the  deficiency  appropriation  act  for  the  fiscal  year 

1917.  It  authorized  the  Commissioner  of  Internal  Revenue  subject  to  regula- 
tions prescribed  by  the  Secretary  of  the  Treasury  to  allow  for  or  redeem  stamps 
issued  under  Act  Oct.  22,  1914,  to  increase  internal  revenue,  extended  by  Joint 
Rc&  Dec.  17,  1915,  which  have  not  been  used,  if  they  were  presented  before 
Jan.  1,  1918.  It  was  rendered  obsolete  by  the  expiration  of  the  time  for  the 
presentation  of  the  stamps. 

§  6346b.  (Act  Oct.  3,  1917,  c.  63,  §  1006.)     [Repealed.] 

This  section  contained  provisions  identical  with  those  of  Revenue  Act  of  1918, 
{  1311,  post,  I  6371^1.  It  was  repealed  by  Revenue  Act  of  1918,  {  1400,  post, 
I  6371%  a. 

§  6346c.  (Act  Oct.  3,  1917,  c.  63,  §  1008.)     [Repealed.] 

This  section  contained  provisions  identical  with  those  of  Revenue  Act  of 

1918,  S  1313,  post,  S  6371%n.  It  was  repealed  by  Revenue  Act  of  1918, 1 1400. 
post,  I  6371%  a. 

§  6348a.  (Act  Oct  3,  1917,  c.  63,  §  1001.)     [Repealed.] 

This  section  contained  provisions  identical  with  those  of  Revenue  Act  of 
1918,  §  1305,  post,  §  6371  %c,  except  that  the  words  ''corporation,  partnership 
or  association"  occurred  after  the  word  "person,"  the  words  "of  Internal  Reve- 
nue," after  the  word  "Commissioner,*'  and  the  words  "of  the  Treasury,"  after 
the  word  "Secretary."  It  was  repealed  by  |  1400  of  the  Revenue  Act  of  1918. 
See  post,  I  6371%  a. 
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§  6348b.  (Act  Oct.  3,  1917,  c.  63,  §  1007.)     f  Repealed.] 

This  section  read  as  follows. 

"(a)  If  any  person,  corporation,  partnership,  or  association  has  prior  to  May 
ninth,  nineteen  hundred  and  seventeen,  made  a  hona  fide  contract  with  a  dealer 
for  the  sale,  after  the  tax  takes  effect,  of  any  article  (or,  in  the  case  of  moving 
picture  films,  such  a  contract  with  a  dealer,  exchange,  or  exhibitor,  for  the  sale 
or  lease  thereof)  upon  which  a  tax  is  imposed  under  Title  III,  IV,  or  VI,  or 
under  subdivision  thirteen  of  Schedule  A  of  Title  VIII,  or  under  this  section, 
and  (b)  if  such  contract  does  not  permit  the  adding  of  the  whole  of  such  tax  to 
the  amount  to  be  paid  under  such  contract,  then  the  vendee  or  lessee  shall,  in 
lieu  of  the  vendor  or  lessor,  pay  so  much  of  such  tax  as  is  not  so  permitted  to  be 
added  to  the  contract  price. 

"The  taxes  payable  by  the  vendee  or  lessee  under  this  section  shaU  be  paid 
to  the  vendor  or  lessor  at  the  time  the  sale  or  lease  is  consummated,  and  col- 
lected, returned,  and  paid  to  the  United  States  by  such  vendor  or  lessor  in  the 
same  manner  as  provided  in  section  five  hundred  and  three. 

"The  term  'dealer'  as  used  in  this  section  includes  a  vendee  who  purchases  any 
article  with  intent  to  use  it  in  the  manufacture  or  production  of  another  article 
intended  for  sale." 

It  was  repealed  by  Revenue  Act  of  1918,  §  1400,  post,  §  6371%  a.    , 

The  corresponding  provisions  of  Revenue  Act  of  1918  were  contained  in  | 
1312,  post,  §  6371%m. 

§  6349a.  (Act  Oct.  3,  1917,  c.  63,  §  1003.)     [Repealed.] 

This  section  contained  provisions  identical  witli  those  of  Revenue  Act  of 
1918,  §  1307,  post,  §.6371%g,  except  that  the  words  "of  Internal  Revenue"  were 
inserted  after  the  word  "Commissioner,"  the  words  "of  the  Treasury"  after  the 
word  "Secretary,"  and  the  figure  "VIII,*'  after  the  word  "Title"  in  Ueu  of  the 
figure  "XI."  It  was  repealed  by  {  1400  of  the  Revenue  Act  of  1918.  See  post, 
I  6371%a. 

§  6349b.   (Act  Oct.  3,  1917,  c.  63,  §  1005.)     [Repealed.] 

This  section  contained  provisions  identical  with  those  of  Revenue  Act  of  1918, 
§  1309,  post,  §  6371  %i,  except  that  the  words  "of  Internal  Revenue"  were  in- 
serted after  the  word  "Commissioner."  and  the  words  "of  the  Treasury"  after 
the  word  "Secretary."  It  was  repealed  by  Revenue  Act  of  1918,  §  1400,  poet, 
{  6371%  a. 

§  6352.  (R.  S.  §  3450.)     Removing  or  concealing  articles  with  in- 
tent to  defraud  United  States  of  tax ;  forfeiture  and  penalty. 

Forfeiture  as  dependent  on  knowl-  had  not  been  paid,  with  intent  to  de- 
edge  and  intent. — Where  the  owner  of  fraud  the  United  States,  the  automobile 
an  automobile  sent  an  employ^  there-  is  subject  to  forfeiture,  under  this  sec- 
with  on  a  lawful  errand,  and  the  em-  tion,  despite  the  owner's  innocence  of 
ploy6  used  it  in  removing  and  conceal-  any  fraud.  U.  S.  v.  Mincey  (O.  C.  A.) 
ing  distilled  spirits  on  which  the  tax  254  F.  287. 

§  6364.  (R.  S.  §  3462.)     Search-warrants. 

Cited    without    definite    application, 

U.   S.  V.  Jones  (D.  C.)  230  F.  262. 

§  6370.     [Obsolete.] 

Refundment  of  tax  under  Act  July      L.  Ed.  819,  reversing  judgment  49  Ct. 
27,  1902,  0.  1160.— See  Uterhart  v.  U.       CI.  709*. 
S.,  36  S.  Ct.  417,  240  U.  S.  598,  60 
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CHAPTER  ELEVEN  A— INCREASE  OF  INTER- 
NAL REVENUE  (REVENUE  ACT  OF  1916) 

The  Revenue  Act  of  1916,  Act  Sept  8,  1916,  c.  463,  entitled  "An  act  to  in- 
crease the  revenue,  and  for  other  purposes,"  was  divided  into  nine  Titles, 
as  follows: 

TITLE  I— INCOME  TAX 

This  title  was  repealed  by  subdivision  (a)  of  f  1400  of  the  Revenue  Act  of 
1918,  subject  to  the  limitations  provided  in  subdivision  (b)  of  said  section. 
See  post,  S  6371% a;    ante,  §f  6319-6336%z. 

TITLE  II— ESTATE  TAX 

This  title  was  repealed  by  subdivision  (a)  of  §  1400  of  the  Revenue  Act  of 
1918,  subject  to  the  limitations  provided  in  subdivision  (b)  of  said  section. 
See  post,  §  6371%a;  ante,  §§  6336^a-6336%k. 

TITLE  III— MUNITION  MANUFACTURER'S  TAX 

This  title  was  repealed  by  subdivision  (a)  of  §  1400  of  the  Revenue  Act  of 
1918,  subject  to  the  limitatious  provided  in  subdivision  (b)  of  said  section. 
See  post,  I  6371%a;   ante,  §|  6336^a-6336^m. 

TITLE  IV— MISCELLANEOUS  TAXES 

This  title  was  repealed  by  subdivision  (a)  of  §  1400  of  the  Revenue  Act  of 
1918,  subject  to  the  limitations  provided  in  subdivision  (b)  of  said  section.  See 
post,  §  6371%  a. 

TITLE  V— DYESTUFFS 

This  title  (see  U.  S.  Comp.  St  1916,  §1  5291a-5291c)  was  not  affected  by  th« 
Revenue  Act  of  1918. 

TITLE  VI— PRINTING  PAPER 

This  title  (see  U.  S.  Ck)mp.  St.  1916,  §  5291,  par.  322)  was  not  affected  by  the 
Revenue  Act  of  1918. 

TITLE  VII— TARIFF  COMMISSION 

This  title  (see  U.  S.  Comp.  St.  1916,  §§  5326a-5326j)  was  not  affected  by  the 
Revenue  Act  of  1918. 

TITLE  VIII— UNFAIR  COMPETITION 

This  title  (see  U.  S.  Comp.  St  1916,  §§  8836^-8836r)  was  not  affected  by  the 
Revenue  Act  of  1918. 

TITLE  IX 

This  title  (see  U.  S.  Comp.  St.  1916,  §§  6371a,  6371b)  was  not  affected  by  the 
Revenue  Act  of  1918,  and  a  new  section  was  added  thereto  by  §  1403  of  said 
Act.    See  post,  §  6371bb. 

§  6371bb.  (Act  Sept.  8/  1916,  c.  463,  §  903,  as  added.  Act  Feb.  24, 
1919,  c.  18,  §  1403.)     Citation  of  act. 
This  Act  may  be  cited  as  the  "Revenue  Act  of  1916."    (40  Stat. 
1150.) 

The  Revenue  Act  of  1916  was  amended  by  §  1403  of  the  Revenue  Act  of 
1918,  cited  above,  by  adding  thereto  §  903,  as  set  forth  above. 
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CHAPTER  ELEVEN  B— WAR  REVENUE 
(REVENUE  ACT  OF  1917) 

Act  Oct  3,  1917,  c.  63,  entitled  *'Aii  act  to  provide  revenue  to  defray  war 
■  expenses,  and  for  other  purposes,"  was  divided  into  thirteen  titles.    The  sub- 
ject-matter of  these  titles  has  been  distributed  to  appropriate  places  in  the 
statutes,  as  follows: 

TITLE  I— WAR  INCOME  TAX 

This  title  was  repealed  by  subdivisioik  (a)  of  §  1400  of  the  Revenue  Act  of 
1918,  subject  to  the  limitations  prescribed  in  subdivision  (b)  of  said  section. 
See  post,  §  6371  %a. 

Of  this  title,  f§  1-6  are  set  forth  in  notes  to  §§  6336aA>  6336aaa,  6336iii, 
6336jj,  and  6336w,  ante. 

TITLE  II— WAR  EXCESS  PROFITS  TAX 

This  title  was  repealed  by  subdivision  (a)  of  {  1400  of  the  Revenue  Act  of 
1918,  subject  to  the  limitations  prescribed  in  subdivision  (b)  of  said  section. 
See  post,  §  6371%  a. 

Of  this  title  §§  200-213  are  set  forth  in  note  to  {$  6336%a-6336%n.  ante,  and 
{  214  is  set  forth  in  the  notes  at  the  beginning  of  Chapter  Nine  G,  ante^  and  to  | 
6336%  0,  ante. 

TITLE  III— .WAR  TAX  ON  BEVERAGES 

This  title  was  repealed  by  subdivision  (a)  of  f  1400  of  the  Revenue  Act  of 
1918,  subject  to  the  limitations  prescribed  in  subdivision  (b)  of  said  section. 
See  post,  §  6371%a. 

The  several  sections  of  this  title  are  set  forth  or  their  provisions  indicated  in 
notes  as  follows : 

I  300,  in  note  to  §  6986a,  ante ;  §  301,  in  note  to  §  8739b,  post ;  |  302.  in 
notes  to  §§  6024a,  6026a,  6028a,  6028b,  ante ;  |$  303-^6,  in  notes  to  {§  6966b- 
6986d,  ante ;  f  306,  in  note  to  §  6017a,  ante ;  {  307,  in  note  to  §  6144b,  ante ; 
{  308,  in  note  to  {  6151a,  ante;  §{  309-311,  in  notes  to  H  6110c-6110e,  ante; 
§  312,  in  note  to  §  6111a,  ante;  and  {{  313-316,  in  notes  to  f{  6161^a-6161^c 
ante. 

TITLE  IV— WAR  TAX  ON  CIGARS,  TOBACCO,  AND 

MANUFACTURES  THEREOF 

This  title  was  repealed  by  subdivisioib  (a)  of  {  1400  of  the  Revenue  Act  of 
1918,  subject  to  the  limitations  prescribed  in  subdivision  (b)  of  said  section. 
See  post,  {  6371%a. 

The  several  sections  of  this  title  arc  set  forth  or  their  provisions  indicated  in 
notes  OH  follows  * 

Of  this  tiUe,  §  400,  in  notes  to  U  6202a,  6204a,  ante ;  S  401,  in  notes  to  U 
6169a,  6174a,  ante ;  S  402,  in  note  to  }  6174c,  ante ;  (  403,  in  note  to  (  6174b, 
ante ;   and  {  404,  in  note  to  S  6204b,  ante. 

TITLE  V— WAR  TAX  ON  FACILITIES  FURNISHED  BY 
PUBLIC  UTILITIES  AND  INSURANCE 

This  title  was  repealed  by  subdivision  (a)  of  1 1400  of  the  Revenue  Act  of 
1918,  subject  to  the  limitations  prescribed  in  subdivision  (b)  of  said  section. 
See  post,  {  6371  %a. 

Of  this  title  the  several  sections  are  set  forth  or  their  provisions  indicated  in 
notes  as  follows: 

§§  500-603,  in  note  to  U  6309^a-6309%d,  ante,  and  f{  604,  606,  in  note  to  H 
6809^a,  630914b,  ante. 

TITLE  VI— WAR  EXCISE  TAXES 

This  title  was  repealed  by  subdivision  (a)  of  {  1400  of  the  Revenue  Act  of 
1918,  subject  to  the  limitations  prescribed  in  subdivision  (b)  of  said  secticMi. 
See  post,  §  6371%a. 

This  title,  consisting  of  if  600-603,  Is  set  forth  in  notes  to  H  6300%ar- 
630G%d,  ante. 
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TITLE  VII— WAR  TAX  ON  ADMISSIONS  AND  DUES 

'  This  title  was  repealed  by  subdivision  (a)  of  §  1400  of  the  Revenue  Act  of 
1918,  subject  to  the  limitations  prescribed  in  subdivision  (b)  of  said  section. 
See  post,  §  6371%  a. 

This  tiUe,  consisting  of  f(  700-702,  is  set  forth  in  note  to  ||  6309%a-6800Mtc« 
ante.  ^ 

TITLE  VIII— WAR  STAMP  TAXES 

This  title  was  repealed  by  subdivision  (a)  of  {  1400  of  the  Revenue  Act  of 
1918,  subject  to  the  limitations  prescribed  in  subdivision  (b)  of  said  section. 
See  post,  §  6371%  a. 

This  title  consisted  of  f  S  800-^7.    See  notes  to  §}  6318a-6318h,  ante. 

TITLE  IX— WAR  ESTATE  TAX      ^ 

This  title  was  repealed  by  subdivision  (a)  of  §  1400  of  the  Revenue  Act  of 
1918,  subject  to  the  limitations  prescribed  in  subdivision  (b)  of  said  section. 
See  post,  f  6371%a. 

This  title,  consisting  of  {§  000,  901,  la  set  forth  in  notes  to  §}  6336%bbb, 
6336^bbbb,  ante. 

r 

TITLE  X— ADMINISTRATIVE  PROCEEDINGS 

This  title  was  repealed  by  subdivision  (a)  of  f  1400  of  the  Revenue  Act  of 
1918,  subject  to  the  limitations  prescribed  in  subdivision  (b)  of  said  section.  See 
post,  §  6371%  a. 

The  several  sections  of  the  title  are  set  forth  or  their  provisions  indicated 
in  notes,  as  follows : 

I  1000,  in  note  to  §  6340a,  ante ;  §  1001,  in  note  to  §  6348a,  ante ;  |  1002, 
in  note  to  §  5896a,  ante ;  |  1003,  in  note  to  §  6349a,  ante ;  §  1004,  in  note  to 
{  5896b,  ante ;  §  1005,  in  note  to  §  6349b,  ante ;  {  1006,  in  note  to  §  6346b,  ante ; 
§  1007,  in  note  to  §  6348b,  ante;  §  1008,  in  note  to  §  6346c,  ante;  |  1009,  in 
note  to  I  633600,  ante;   and  §  1010,  imnote  to  §  6336qq,  ante. 

TITLE  XI— POSTAL  RATES 

This  title,  except  §§  1100,  1107,  thereof,  was  not  affected  by  the  Revenue  Act 
of  1918.  Sections  1100  and  1107  were  repealed  by  |  1401  of  the  Revenue  Act 
of  1918.    See  post,  f  7354aa. 

Of  this  title,  §  1100  is  set  forth  in  Aptes  to  {§  7354a,  7885a,  post,  §  1101  is 
set  forth  post,  §  7358a,  §  1102  is  set  forth  post,  f  7360a,  |§  1103-1105  are  set 
forth  post,  §1  7358b-7358d,  §  1106,  is  set  forth  post,  |  7361a,  §  1107  ia  set 
forth  in  note  to  S  7354b,  post,  §  1108  is  set  forth  post,  §  7226a,  §  1109  ia  aet 
forth  post,  §  7231aa,  and  f  1110  is  set  torth  post,  }  10387e. 

TITLE  XII— INCOME  TAX  AMENDMENTS 

This  title  was  repealed  by  subdivision  (a)  of  §  1400  of  the  Revenue  Act  of 
1918,  subject  to  the  limitations  prescribed  in  subdivision  (b)  of  said  section. 
See  post,  §  6371%  a. 

The  several  sections  of  this  title  are  set  forth  or  their  provisions  indicated  in 
notes  as  follows : 

(  1200,  in  notes  to  {§  6336b,  6336d,  ante ;  f  §  1201-1206,  in  notes  to  §§  6336e- 
63361,  6336J,  ante ;  §§  1207,  1208.  in  notes  to  §|  63361,  6336m,  ante ;  (  1209 
in  note  to  {  6336q,  ante ;  {§  1210,  1211,  in  notes  to  §§  6336zx-6336zz,  ante ; 
and  §  1212,  in  note  to  |  6336ii,  ante. 

TITLE  XIII— GENERAL  PROVISIONS 

This  title  was  not  affected  by  the  Revenue  Act  of  1918,  and  a  new  section 
was  added  thereto  by  S  1404  of  said  Act    See  post  |  6371^bb. 

§  eayiVia.  (Act  Oct.  3,  1917,  c.  63,  §  1300.)     Effect  of  partial  in- 
validity of  Act. 
If  any  clause,  sentence,  paragraph;  or  part  of  this  Act  shall  for 
any  reason  be  adjudged  by  any  court  of  competent  jurisdiction  to 
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be  invalid,  such  judgment  shall  not  affect,  impair,  or  invalidate  the 

remainder  of  said  Act,  but  shall  be  confined  in  its  operation  to  the 

clause,  sentence,  paragraph,  or  part  thereof  directly  involved  in  the 

controversy  in  which  such  judgment  shall  have  been  rendered.    (40 

Stat.  338.) 

Section  1301  of  this  title  repealed  Act  March  3,  1917,  c.  159,  TiUe  I,  39 
Stat.  1000. 
See  note  following  §  3115i/32f|  ante.  , 

§  eayiVgb.  (Act  Oct.  3,  1917,  c.  63,  §  1302.)     Time  of  taking  effect 
of  act. 

Unless  otherwise  herein  specially  provided,  this  Act  shall  take 
effect  on  the  day  following  its  passage.     (40  Stat.  338.) 

§  637lV8bb.  (Act  Oct.  3,  1917^ c.  63,  §  1303,  as  added.  Act  Feb.  24, 
1919,  c.  18,  §  1404.)     Citation  of  act. 

This  Act  may  be  cited  as  the  "Revenue  Act  of  1917."    (40  Stat. 
1150.) 

The  Revenue  Act  of  1917  was  amended  by  §  1404  of  the  Revenue  Act  of 
1918,  cited  above,  by  adding  thereto  §  1303,  as  set  forth  above. 


CHAPTER  ELEVEN  C— REVENUE  ACT  OF  1918 


Sec. 

6371%  a. 
6371%a. 


Definitions. 

Appropriation  for  assessing 
and  collecting  internal  rev- 
enue taxes  under  Act. 

6371%b.  Advisory  Tax  Board;  ap- 
pointment ;  salaries ;  pow- 
ers and  duties. 

6371%c.  Laws  made  part  of  act;  rec- 
ords, statements,  and  re- 
turns ;    regulations. 

6371%d.  Returns  on  notice  from  Com- 
missioner. 

6371%e.  Examination  of  books,  papers, 
and  records  by  Commission- 
er;   taking  testimony. 

6371%f.  Floor  tax-s;  returns;  time 
for  payment;  extension  of 
time. 

6371  %g.  Mode  of  collection  of  taxes 
not  specifically  provided  for ; 
stamp  taxes. 

6371%h.  Failure  to  pay,  collect,  ac- 
count for  and  pay  over  tax 
or  to  make  return  or  supply 
information. 

6371^1.  Rules  and  regulations  for  en- 
forcement of  Act. 

6371  %j.  Attestation  to  certain  returns. 

6371  %k.  (a)  Credit  of  overpayments  or 

overoollections. 

(b)  Payment  of  taxes  on  sales 

on  credit. 

(c)  Taxes  on   articles  sold  or 

leased  for  export;  re- 
funds. 

6371  %^  Use  of  existing  stamps. 

6371  %m.  (1)  Payment  of     taxes       by 

vendee  or  lessee  in  cer- 
tain cases. 

(2)  Same. 

(3)  Same. 

(4)  Same;    to  whom  paid. 

(5)  Same;   "dealer'*  defined. 
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Sec. 

6371%n. 

6371%o. 

6371%p. 


6371%q. 


6371%a. 


6371%b. 

6371^c. 
6371  %cc. 


6371%d. 


(6)  Same;    exception. 

Fractional  part  of  cent  dis- 
regarded. 

Certificates  of  indebtedness 
and  uncertified  checks  re- 
ceivable in  payment  of  cer- 
tain taxes. 

Jurisdiction  of  district 
courts ;  compelling  attend- 
ance of  witness  or  produc- 
tion of  books;  issue  of 
writs. 

False  statements  as  to  tax  in 
connection  with  sales  or 
leases. 

(a)  Acts  and  parts  of  acts  re- 

pealed. 

(b)  Repealed  acts  in  force  for 

assessment  and  collec- 
tion of  taxes  and  imposi- 
tion and  collection  of 
penalties ;  assessment 
and  collection  of  taxes 
under  Titles  I  and  II  of 
Revenue  Act  of  1916, 
and  Titles  I,  II,  and  IX 
of  Revenue  Act  of  1917 ; 
lien  of  taxes  Imposed  by 
repealed  acts;  Title  I 
of  Revenue  Act  of  1916, 
as  amended  in  force  in 
Porto  Rico  and  Philip- 
pines. 
Effect  of  partial  invalidity  of 

act. 
Citation  of  act. 
Filing    copies    of    contracts 
with  United  States;  access 
by  Commissioner  of  Inter- 
nal Revenue  to  data  rela- 
tive to  contracts. 
Time  of  taking  effect  of  act 
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TITLE  I— GENERAL  DEFINITIONS 

The  Revenue  Act  of  1918,  Act  Feb.  24,  1919.  c.  18,  entitled  "An  act  to  pro- 
vide revenue,  and  for  other  purposes,"  is  divided  into  fourteen  titles.  The 
subject-matter  of  these  titles  has  been  distributed  to  appropriate  places  in 
the  Compiled  Statutes  as  shown  below. 

§  6371V4a.  (Act  Feb.  24,  1919,  c.  18,  §  1.)     Definitions. 

When  used  in  this  Act — 

The  term  "person"  includes  partnerships  and  corporations,  as 
well  as  individuals ; 

The  term  "corporation"  includes  associations,  joint-stock  com- 
panies, and  insurance  companies; 

The  term  "domestic"  when  applied  to  a  corporation  or  partner- 
ship means  created  or  organized  in  the  United  States ; 

The  term  "foreign"  when  applied  to  a  corporation  or  partner- 
ship means  created  or  organized  outside  the  United  States; 

The  term  "United  States"  when  used  in  a  geographical  sense 
includes  only  the  States,  the  Territories  of  Alaska  and  Hawaii,  and 
the  District  of  Columbia; 

The  term  "Secretary"  means  the  Secretary  of  the  Treasury; 

The  term  "Commissioner"  means  the  Commissioner  of  Internal 
Revenue ; 

The  term  "collector"  means  collector  of  internal  revenue; 

The  term  "Revenue  Act  of  1916"  means  the  Act  entitled  "An  Act 
to  increase  the  revenue,  and  for  other  purposes,"  approved  September 
8,  1916;  '• 

The  term  "Revenue  Act  of  1917"  means  the  Act  entitled  "An  Act 
to  provide  revenue  to  defray  war  expenses,  and  for  other  purposes," 
approved  October  3,  1917; 

The  term  "taxpayer"  includes  any  person,  trust  or  estate  subject 
to  a  tax  imposed  by  this  Act; 

The  term  "Government  contract"  means  (a)  a  contract  made 
with  the  United  States,  or  with  any  department,  bureau,  officer, 
commission,  board,  or  agency,  under  the  United  States  and  acting 
in  its  behalf,  or  with  any  agency  controlled  by  any  of  the  above 
if  the  contract  is  for  the  benefit  of  the  United  States,  or  (b)  a  sub- 
contract made  with  a  contractor  performing  such  a  contract  if  the 
products  or  services  to  be  furnished  under  the  subcontract  are  for 
the  benefit  of  the  United  States.  The  term  "Government  contract  or 
contracts  made  between  April  6,  1917,  and  November  11,  1918,  both 
dates  inclusive"  when  applied  to  a  contract  of  the  kind  referred  to 
in  clause  (a)  of  this  paragraph,  includes  all  such  contracts  which, 
although  entered  into  during  such  period,  were  originally  not  en- 
forceable, but  which  have  been  or  may  become  enforceable  by  rea- 
son of  subsequent  validation  in  pursuance  of  law; 

The  term  "military  or  naval  forces  of  the  United  States"  includes 
the  Marine  Corps,  the  Coast  Guard,  the  Army  Nurse  Corps,  Fe- 
male, and  the  Navy  Nurse  Corps,  Female,  but  this  shall  not  be 
deemed  to  exclude  other  units  otherwise  included  within  such  term ; 

The  term  "present  war"  means  the  war  in  which  the  United 
States  is  now  engaged  against  the  German  Government. 

For  the  purposes  of  this  Act  the  date  of  the  termination  of  the 
present  war  shall  be  fixed  by  proclamation  of  the  President.  (40 
Stat.  1057.)  . 

This  section  is  §  1  of  the  Revenue  Act  of  1918,  dted  aboTe. 


TITLE  II— INCOME  TAX 

This  title  is  set  forth  ante,  as  Chapter  Nine  AA— Income  Tax,  {f  633614a- 
6336  Viz. 
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TITLE  III— WAR-PROFITS  AND  EXCESS-PROFITS  TAX 

This  title  is  set  .forth  ante,  as  Chapter  Nine  GC — ^War-Profits  and  Excess- 
Profits  Tax,  §1  6336T/iea-6336VicP.    , 

TITLE  IV— ESTATE  TAX 

This  title  is  set  forth  ante,  as  Chapter  Ten  A— Estate  Tax,  ff  63369&a- 
6336%  k. 

TITLE  V— TAX  ON  TRANSPORTATION  AND  OTHER 
FACILITIES,  AND  ON  INSURANCE 

This  title  is  set  forth  ante,  as  Chapter  Eight  DD— Tax  on  Transportation 
and  Other  Facilities,  and  on  Insurance,  S§  630&%a-6309%e. 

TITLE  VI— TAX  ON  BEVERAGES 

Of  this  title,  !  600  is  found  in  §{  5986e>5986i,  |  601  is  f  8739bb,  {  602 
is  found  in  §  6024aa,  6028c,  6028d,  6089a,  §  603  is  |  6137a,  {  604  is  !  59S6j, 
§  605  is  f  5986k,  §  606  is  §  59862,  {  607  is  S  6017aa,  |  608  is  f  6144bb, 
f  609  is  §  6151aa,  §  610  is  §  6110f,  {  611  is  {  6110g,  |  612  is  §  6110h. 
§  613  is  §  6114h,  §  614  is  §  6114i,  §  615  is  f  6111aa,  §  616  is  f  6114J,  §  617 
is  found  in  §§  6111,  6112,  6114,  §  618  is  found  in  §§  6114ff,  6114g,  §  619  is 
§  6114k,  §  620  is  f  6114Z,  §  621  is  {  6114m,  §  622  is  f  6114n,  §  623  is  {  6002,  | 
624  is  i  6127aa,  §  625  is  §  5990,  §  626  is  §  6070a,  %  627  is  |  6161,  8  628  is  S 
6161  i^d,  8  629  is  S  6161^e,  and  {  630  is  {  6161^f. 

TITLE  VII— TAX  ON  CIGARS,  TOBACCO,  AND  MANUFAC- 
TURES THEREOF 

Of  this  title,  §  700  is  §  6204c,  {  701  is  found  in  $|  6169,  6174d,  §  702  is  | 
6204d,  §  703  is  §  6204e,  §  704  is  f  6168. 

TITLE  VIII— TAX  ON  ADMISSIONS  AND  DUES 

This  title  is  set  forth  ante,  as  Chapter  Eight  EE—Tax  on  Admissions  and 
Dues,  {§  63095/8a-6309B/8C. 

TITLE  IX— EXCISE  TAXES 

This  title  is  set  forth  ante,  as  Chapter  Eight  Q— Excise  Taxes,  ft  dSOtH/Ba- 
6309V5li. 

TITLE  X— SPECIAL  TAXES 

Of  thib  tide,  §  1000  is  §  5980n,  {  1001  is  |  5980a,  §  1002  is  {  5980p,  % 
1003  is  §  5980q,  i  1004  is  §  5980r,  |  1005  is  |  5980s,  §  1006  U  8  6287g,  | 
1007  is  8  62871,  8  1008  is  8  6287r,  and  8  1009  is  8  5980t. 

TITLE  XI— STAMP  TAXES 

This  title  is  set  forth  ante,  in  Chapter  Nine--i3tamp  Taxes  on  Specific 
Objects,  as  88  6318i-6318p  thereof. 

TITLE  XII— TAX  ON  EMPLOYMENT  OF  CHILD  LABOR 

This  title  is  set  forth  ante,  as  Chapter  Ten  B— Tax  on  Employment  of 
Child  Labor,  88  6336T/8a--6336V8h. 

(1386) 


Ch.  lie)  INTERNAL  RBVBNUH  §   6371%b 


TITLE  XIII— GENERAL  ADMINISTRATIVE  PROVISIONS 

Of  this  tiUe,  \  1300  is  S  490a,  {  1301  is  found  in  §i  493a,  5851a,  63713^a, 
and  6371%b,  §  1302  is  §  5877aa,  {  1303  is  §  106a,  §  1304  is  §  6340aa,  §  1305  is 
found  in  |§  6371%c-6371%e,  §§  1300-1314  are  i§  6371%f-6371%a,  |  1315 
is  f  6007,  i  1316  is  found  in  §f  5944,  5948,  6799a,  \  1317  is  found  in  S§  5884, 
5885,  5887,  5895,  5896,  5899,  \  1318  is  i  6371^p,  %  1319  is  |  6371%q,  and  § 
1320  is  S  3301a. 

§  637iyaa-  (Act  Feb.  24,  1919,  c.  18,  §  1301(c).)  Appropriation 
for  assessing  and  collecting  internal  revenue  taxes  under  Act. 
There  is  hereby  appropriated,  out  of  any  money  in  th^  Treas- 
ury not  otherwise  appropriated,  for  the  fiscal  year  ending  June  30, 
1919,  the  sum  of  $7,500,000  for  the  expenses  of  assessing  and  col- 
lecting the  internal-revenue  taxes  as  provided  in  this  Act,  includ- 
ing the  employment  of  necessary  officers,  attorneys,  experts,  agents, 
inspectors,  deputy  collectors,  clerks,  janitors,  and  messengers,  in 
the  District  of  Columbia  and  the  several  collection  districts,  to  be 
appointed  as  provided  by  law,  telegraph  and  telephone  service, 
rental  and  repair  of  quarters,  postage,  and  the  purchase  of  such 
supplies,  equipment,  furniture,  mechanical  devices,  printing,  sta- 
tionery, law  books  and  books  of  reference,  not  to  exceed  $500  for 
street  car  fares  in  the  District  of  Columbia,  and  such  other  articles 
as  may'  be  necessary  for  use  in  the  District  of  Columbia  and  the 
several  collection  districts :  Provided,  That  not  more  than  $2,750,- 
000  of  the  total  amount  appropriated  by  this  section  may  be  expend- 
ed in  the  Bureau  of  Internal  Revenue,  in  the  District  of  Columbia. 
(40  Stat.  1140.) 

This  section  is  paragraph  (c)  of  f  1301  of  Title  XIII  of  the  Xtevenae  Act  of 
1918,  dted  above.  Paragraph  (a)  of  said  §  1301  is  set  forth  ante,  f  493a; 
paragraph  (b)  is  set  forth  ante,  f  5851a;  and  paragraph  (d)  is  set  forth  post, 
\  eSTl^b. 

§  6371i/2b.  (Act  Feb.  24,  1919,  c.  18,  §  1301(d).)     Advisory  Tax 
Board;   appointment;   salaries;  powers  and  duties. 

(1)  There  is  hereby  created  a  board  to  be  known  as  the  "Ad- 
visory Tax  Board,"  hereinafter  called  the  Board,  and  to  be  com- 
posed of  not  to  exceed  six  members  to  be  appointed  by  the  Commis- 
sioner with  the  approval  of  the  Secretary.  The  Board  shall  cease  to 
exist  at  the  expiration  of  two  years  after  the  passage  of  this  Act, 
or  at  such  earlier  time  as  the  Commissioner  with  the  approval  of 
the  Secretary  may  designate. 

Vacancies  in  the  membership  of  the  Board  shall  be  filled  in  the 
same  manner  as  an  original  appointment.  Any  member  shall  be 
subject  to  removal  by  the  Commissioner  with  the  approval  of  the 
Secretary.  The  Commissioner  with  the  approval  of  the  Secretary 
shall  designate  the  chairman  of  the  Board.  Each  member  shall  re- 
ceive an  annual  salary  of  $9,000,  payable  monthly,  together  with  ac- 
tual necessary  expenses  when  absent  from  the  District  of  Columbia 
on  official  business. 

(2)  The  Commissioner  may,  and  on  the  request  of  any  taxpayer 
directly  interested  shall,  submit  to  the  Board  any  question  relating 
to  the  interpretation  or  administration  of  the  income,  war-profits  or 
excess-profits  tax  laws,  and  the  Board  shall  report  its  findings  and 
recommendations  to  the  Commissioner. 

(3)  The  Board  shall  have  its  office  in  the  Bureau  of  Internal 
Revenue  in  the  District  of  Columbia.  The  expenses  and  salaries  of 
members  of  the  Board  shall  be  audited,  allowed,  and  paid  out  of 
appropriations  for  collecting  internal  revenue,  in  the  same  manner 
as  expenses  and  salaries  of  employees  of  the  Bureau  of  Internal 
Revenue  are  audited,  allowed,  and  paid. 

(4)  The  Board  shall  have  the  power  to  summon  witnesses,  take 
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testimony,  administer  oaths,  and  to  require  any  person  to  produce 
books,  papers,  documents,  or  other  data  relating  to  any  matter  un- 
der investigation  by  the  Board.  Any  member  of  the  Board  may 
sign  subpoenas  and  members  and  employees  of  the  Bureau  of  In- 
ternal Revenue  designated  to  assist  the  Board,  when  authorized  by 
the  Board,  may  administer  oaths,  examine  witnesses,  take  testimony 
and  receive  evidence.     (40  Stat.  1141.) 

This  section  is  paragraph  (d)  of  §  1301  of  Title  XIII  of  the  Revenue  Act  of 
1918,  cited  above.  For  diisposition  of  the  other  parts  of  said  §  1301,  see  note 
to  §  6371  ^a,  ante. 

§  637IV2C.  (Act  Feb.  24,  1919,  c.  18,  §  1305.)     Laws  made  part  of 
act ;  records,  statements,  and  returns ;  regulations. 

All  administrative,  special,  or  stamp  provisions  of  law,  including 
the  law  relating  to  the  assessment  of  taxes,  so  far  as  applicable, 
are  hereby  extended  to  and  made  a  part  of  this  Act,  and  every  per- 
son liable  to  any  tax  imposed  by  this  Act,  or  for  the  collection  there- 
of, shall  keep  such  records  and  render,  under  oath,  such  statements 
and  returns,  and  shall  comply  with  such  regulations  as  the  Com- 
missioner, with  the  approval  of  the  Secretary,  may  from  time  to 
time  prescribe.    (40  Stat.  1142.) 

This  section  is  a  part  of  §  1305  of  Title  XIII  of  the  Revenue  Act  of  1918, 
cited  above. 

Corresponding  provisions  were  contained  in  §  1001  of  the  Revenae  Act  of 
1917.    See  note  to  §  6348a,  ante. 

§  637lVid.  (Act  Feb.  24,  1919,  c.  18,  §  1305.)  Returns  on  notice 
from  Commissioner. 
Whenever  in  the  judgment  of  the  Commissioner  necessary  he 
may  require  any  person,  by  notice  served  upon  him,  to  make  a  re- 
turn or  such  statements  as  he  deems  sufficient  to  show  whether  or 
not  such  person  is  liable  to  tax.     (40  Stat.  1142.) 

This  section  is  a  part  of  §  1305  of  Title  XIII  of  the  Revenue  Act  of  1918, 
cited  above. 

§  6371V2C-  (Act  Feb.  24,   1919,  c.   18,  §  1305.)     Examination  of 
books,  papers,  and  records  by  Commissioner;    taking  testi- 
mony. 
The  Commissioner,  for  the  purpose  of  ascertaining  the  correct- 
ness of  any  return  or  for  the  purpose  of  making  a  return  where 
none  has  been  made,  is  hereby  authorized,  by  any  revenue  agent  or 
inspector  designated  by  him  for  that  purpose,  to  examine  any 
books,  papers,  records  or  memoranda  bearing  upon  the  matters  re- 
quired to  be  included  in  the  return,  and  may  require  the  attendance 
of  the  person  rendering  the  return  or  of  any  officer  or  employee  of 
such  person,  or  the  attendance  of  any  other  person  having  knowl- 
edge in  the  premises,  and  may  take  his  testimony  with  reference  to 
the  matter  required  by  law  to  be  included  in  such  return,  with  pow- 
er to  administer  oaths  to  such  person  or  persons.     (40  Stat.  1142.) 

This  section  is  a  part  of  §  1305  of  Title  XIII  of  the  Revenue  Act  of  1918, 
cited  above. 

§  637iyaf.  (Act  Feb.  24,  1919,  c.  18,  §  1306.)  Floor  taxes;  re- 
turns;  time  for  payment;  extension  of  time. 
Where  floor  taxes  are  imposed  by  this  Act  in  respect  to  articles 
or  commodities,  in  respect  to  which  the  tax  imposed  by  existing 
law  has  been  paid,  the  person  required  by  this  Act  to  pay  the  tax 
shall,  within  thirty  days  after  its  passage,  make  return  under  oath 
in  such  form  and  under  such  regulations  as  the  Commissioner, 
with  the  approval  of  the  Secretary,  shall  prescribe.  Payment  of 
the  tax  shown  to  be  due  may  be  extended  to  a  date  not  exceeding 
seven  months  from  the  passage  of  this  Act,  upon  the  filing  of  a 
bond  for  payment  in  such  form  and  amount  and  with  such  sureties 
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as  the  Commissioner,  with  the  approval  of  the  Secretary,  may  pre- 
scribe.    (40  Stat.  1142.) 

This  section  is  §  1306  of  Title  XIII  of  the  Revenue  Act  of  1918,  cited  above. 
Corresponding  provisions  were  contained  in  §  1002  of  the  Revenue  Act  of  1917. 
See  note  to  §  5896a,  ante. 

§  ezm/zg.  (Act  Feb.  24,  1919,  c.  18,  §  1307.)  Mode  of  collection 
of  taxes  not  specifically  provided  for ;  stamp  taxes. 
In  all  cases  where  the  method  of  collecting  the  tax  imposed  by 
this  Act  is  not  specifically  provided  in  this  Act,  the  tax  shall  be 
collected  in  such  manner  as  the  Commissioner,  with  the  approval  of 
the  Secretary,  may  prescribe.  All  administrative  and  penalty  pro- 
visions of  Title  XI  of  this  Act,  in  so  far  as  applicable,  shall  apply 
to  the  collection  of  any  tax  which  the  Commissioner  determines  or 
prescribes  shall  be  paid  by  stamp.     (40  Stat.  1143.) 

This  section  is  §  1307  of  Title  XIII  of  the  Revenue  Act  of  1918,  cited  above. 
Corresponding  provisions  were  contained  in  §  1003  of  the  Revenue  Act  of  1917. 
See  note  to  §  6349a,  ante. 
For  Title  XI  of  this  Act,  see  §§  6318i-6318p,  ante. 

§  637lV2h.  (Act  Feb.  24,  1919,  c.  18,  §  1308.)  Failure  to  pay,  col- 
lect, account  for  and  pay  over  tax  or  to  make  return  or  supply 
information. 

(a)  Any  person  required  under  Titles  V,  VI,  VII,  VIII,  IX,  X, 
or  XII,  to  pay,  or  to  collect,  account  for  and  pay  over  any  tax,  or 
required  by  law  or  regulations  made  under  authority  thereof  to 
make  a  return  or  supply  a«y  information  for  the  purposes  of  the 
computation,  assessment  or  collection  of  any  such  tax,  who  fails 
to  pay,  collect,  or  truly  account  for  and  pay  over  any  such  tax, 
make  any  such  return  or  supply  any  such  information  at  the  time 
or  times  required  by  law  or  regulation  shall  in  addition  to  other 
penalties  provided  by  law  be  subject  to  a  penalty  of  not  more  than 
$1,000. 

(b)  Any  person  who  willfully  refuses  to  pay,  collect,  or  truly 
account  for  and  pay  over  any  such  tax,  make  such  return  or  sup- 
ply such  information  at  the  time  or  times  required  by  law  or  regu- 
lation, or  who  willfully  attempts  in  any  manner  to  evade  such  tax 
shall  be  guilty  of  a  misdemeanor  and  in  addition  to  other  penalties 
provided  by  law  shall  be  fined  not  more  than  $10,000  or  impris- 
oned for  not  more  than  one  year,  or  both,  together  with  the  costs  of 
prosecution. 

(c)  Any  person  who  willfully  refuses  to  pay,  collect,  or  truly  ac- 
count for  and  pay  over  any  such  tax  shall  in  addition  to  other  penal- 
ties provided  by  law  be  liable  to  a  penalty  of  the  amount  of  the  tax 
evaded,  or  not  paid,  collected,  or  accounted  for  and  paid  over,  to 
be  assessed  and  collected  in  the  same  manner  as  taxes  are  assessed 
and  collected:  Provided,  however,  That  no  penalty  shall  be  as- 
sessed under  this  subdivision  for  any  offense  for  which  a  penalty 
may  be  assessed  under  authority  of  section  3176  of  the  Revised 
Statutes,  as  amended,  or  of  section  605  or  620  of  this  Act,  or  for 
any  offense  for  which  a  penalty  has  been  recovered  under  section 
3256  of  the  Revised  Statutes. 

(d)  The  term  "person"  as  used  in  this  section  includes  an  officer 
or  employee  of  a  corporation  or  a  member  or  employee  of  a  part- 
nership, who  as  such  officer,  employee,  or  member  is  under  a  dutv 
to  perform  the  act  in  respect  of  which  the  violation  occurs.  (40 
Stat.  1143.) 

This  section  is  §  1308  of  Title  XIII  of  the  Revenue  Act  of  1918,  cited  above. 

Corresponding  provisions  were  contained  in  §  1004  of  the  Revenue  Act  of  1917. 
See  note  to  §  5896b,  ante. 

For  Title  V  of  this  Act,  see  ante,  §§  6309%a-6309i^e;  for  Title  VI,  see 
ante.  §§  5986e-5986i,  5990,  6002.  6017aa,  6024aa,  6028c.  6028d,  6070aa;  6089a, 
6110f-6110h,  6111,  eillaa,  0112,  6114.  6114fiE-6114n,  6127aa,  6137a,  6144bb. 

(1389) 


§  6371%h  INTERNAL  BBVBNUB  (Tit.  35 

6161aa,  6161,  6161%d-6161%f(  and  post,  S  8739bb;  for  Title  YII,  see  ante, 
§§  6168,  6169,  6174d,  6204c-6204e;  for  Title  VIH,  see  ante,  if  6309%a- 
63095/8C;  for  Title  IX,  see  ante,  |§  6309V6a-63094/6h;  for  Title  X,  see 
ante,  {§  598(hi-5980t,  6287g,  6287^,  6287r;  for  Title  XH,  see  ante,  ff 
6336V8a-6336V8h. 

R  S.  I  3176,  as  aiiiended,  referred  to  in  this  section,  is  set  forth  ante,  | 
5899. 

Sections  605  and  620  of  this  act,  also  referred  to  in  this  section,  are  set 
forth  ante,  §§  5986k,  6114^ 

For  R.  S.  §  3256,  also  referred  to  in  this  section,  see  U.  S.  Gomp.  St.  1916, 

5902. 


§  63711/21  (Act  Feb.  24,  1919,  c.  18,  §  1309.)     Rules  and  regula- 
tions for  enforcement  of  Act. 
The  Commissioner,  with  the  approval  of  the  Secretary.,  is  hereby 
authorized  to  make  all  needful  rules  and  regulations  for  the  en- 
forcement of  the  provisions  of  this  Act.    (40  Stat.  1143.) 

This  section  is  a  part  of  §  1309  of  Title  XIII  of  the  Revenue  Act  of  1918, 
cited  above. 

Corresponding  provisions  were  contained  in  {  1005  of  the  Revenue  Act  of  1917. 
See  note  to  §  6349b,  ante. 

§  6371V2J.  (Act  Feb.  24,  1919,  c.  18,  §  1309.)  Attestation  to  cer- 
tain returns. 
The  Commissioner  with  such  approval  may  by  regulation  pro- 
vide that  any  return  required  by  Titles  V,  VI,  VII,  VIII,  JX,  or  X 
to  be  under  oath  may,  if  the  amount  of  the  tax  covered  thereby  is 
not  in  excess  of  $10,  be  signed  or  acknowledged  before  two  wit- 
nesses instead  of  under  oath.     (40  Stat.  1143.) 

This  section  is  a  part  of  §  1309  of  Title  XIII  of  the  Revenue  Act  of  1918, 
cited  above. 

For  Title  V  of  this  Act,  see  ante,  §§  6S09%a-6309%e;  for  Title  VI,  see 
ante,  §§  5986e-5986^  5990,  6002,  6017aa,  6024aa,  6028c,  6028d,  6070aa,  6089a, 
6110f-6110h,  6111,  6111aa,  6112,  6114,  6114ff-«114n,  6127aa,  6137a,  6144bb, 
6151aa,  6161,  6161V2d-6161%f,  and  post,  §  8739bb;  for  TiUe  VII.  see  ante, 
§§  6168,  6169,  6174d,  6204c-6204e;  for  Title  VIII.  see  ante,  §|  6309%a- 
6309%c;  for  Title  IX,  s«e  ante,  §§  6309%ar-6309%h ;  for  Title  X,  Be« 
ante,  §§  5980n~5980t,  6287jr,  6287Z,  6287r. 

§  637lV2k.  (Act  Feb.  24,  1919,  c.  18,  §  1310.)     (a)  Credit  of  over- 
payments  or  overcoUections. 
In   the   case   of  any  overpayment  or  overcoUection  of   any  tax 

imposed  by  section  628  or  630  or  by  Title  V,  Title  VIII,  or  Title 
IX,  the  person  making  such  overpayment  or  overcoUection  may 
take  credit  therefor  against  taxes  due  upon  any  monthly  return, 
and  shall  make  refund  of  any  excessive  amount  collected  by.  him 
upon  proper  application  by  the  person  entitled  thereto. 

For  sections  628  and  680  of  this  Act,  referred  to  in  this  paragraph,  see 

ante,  f§  6161%d,  6161%f. 
For  Title  V  of  this  Act,  also  referred  to  in  this  paragraph,  see  ante,  H 

6309^a-6309^e;    for  Title  VIII,   see  ante,  ff  6309%a-:^09%c;    for  Title 

IX,  see  ante,  f§  6309%a-6809%h. 

(b)  Payment  of  taxes  on  sales  on  credit. 

Wherever  in  this  Act  a  tax  is  required  to  be  paid  by  the  pur- 
chaser to  the  vendor  at  the  time  of  a  sale,  and  such  sale  is  made 
on  credit,  then,  under  regulations  prescribed  by  the  Commissioner, 
with  the  approval  of  the  Secretary,  the  tax  may,  at  the  option  of 
the  vendor,  be  returned  and  paid  by  him. to  the  United  States  as 
if  paid  to  him  by  the  purchaser  at  the  time  of  the  sale,  and  in  such 
case  the  vendor  shall  have  a  right  of  action  in  any  court  of  com- 
petent jurisdiction  against  the  purchaser  for  the  amount  of  the  tax 
so  returned  and  paid  to  the  United  States. 

(c)  Taxes  on  articles  sold  or  leased  for  export ;  refunds. 

Under  such  rules  and  regulations  as  the  Commissioner  with  the 
approval  of  the  Secretary  may  prescribe,  the  taxes  imposed  under 
the  provisions  of  Titles  VI,  VII  or  IX  shall  not  apply  in  respect 
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to  articles  sold  or  leased  for  export  and  in  due  course  so  exported. 
Under  such  rules  and  rcg^ulations  the  amount  of  any  internal-reve- 
nue tax  erroneously  or  illegally  collected  in  respect  to  exported 
articles  may  be  refunded  to  the  exporter  of  the  article,  instead  of 
to  the  manufacturer,  if  the  manufacturer  waives  any  claim  for  the 
amount  so  to  be  refunded.    (40  Stat.  1 143.) 

This  section  is  |  1310  of  Title  XIII  of  the  Revenue  Act  of  1918,  dted  above. 

For  Title  VI  of  this  Act,  referred  to  in  this  section,  see  ante,  |§  5986e- 

5986?,  5990,  0002,  6017aa,  6024aa,  e028c.  e028d,  6070aa,  6089a,  6110f-6110h, 

6111.  eillaa,  6112,  6114,  6114ff-6114n.  6127aa,  6137a,  6144bb,  6151aa,  6161, 

6161%d-6161%f,  and  pose,  §  8739bb;   for  Title  VU.  see  ante,  {§  6168,  6169, 

^6174d,  6204c^-6204e;    for  Titie  IX,  see  ante,  §§  6309V5a-6309*/«h. 

§  637IV2/.  (Act  Feb.  24,  1919,  c.  18,  §  1311.)  Use  of  existing 
stamps. 
Where  the  rate  of  tax  imposed  by  this  Act,  payable  by  stamps, 
is  an  increase  over  previously  existing  rates,  stamps  on  hand  in 
the  collectors'  offices  and  in  the  Bureau  of  Internal  Revenue  may 
continue  to  be  used  until  the  supply  on  hand  is  exhausted,  but  shall 
be  sold  and  accounted  for  at  the  rates  provided  by  this  Act,  and 
assessment  shall  be  made  against  manufacturers  and  other  tax- 
payers having  such  stamps  on  hand  on  the  day  this  Act  takes  ef- 
fect for  the  difference  between  the  amount  paid  for  such  stamps 
and  the  tax  due  at  the  rates  provided  by  this  Act.  •  (40  Stat.  1144.) 

This  section  is  §  1311  of  Title  XIII  of  the  Revenue  Act  of  1918,  dted  above. 
Corresponding  provisions  were  contained  in  §  1006  of  the  Revenue  Act  of  1917. 
See  note  to  {  6346b,  ante. 

§  637lVam.  (Act  Feb.  24,  1919,  c.  18,  §  1312.)  (1)  Payment  of 
taxes  by  vendee  or  lessee  in  certain  cases. 
If  any  person  has  prior  to  May  9,  1917,  made  a  bona  fide  con- 
tract with  a  dealer  for  the  sale  or  lease,  after  the  tax  takes  effect, 
of  any  article  in  respect  to  which  a  tax  is  imposed  under  Title  VI, 
VII,  or  IX,  or  under  subdivision  13  of  Schedule  A  of  Title  XI,  or 
under  this  subdivision,  and  (b)  if  such  contract  does  not  permit  the 
adding  of  the  whole  of  such  tax  to  the  amount  to  be  paid  under 
such  contract,  then  the  vendee  or  lessee  shall,  in  lieu  of  the  vendor 
or  lessor,  pay  so  much  of  such  tax  as  is  not  so  permitted  to  be  added 
to  the  contract  price.  If  a  contract  of  the  character  above  described 
was  made  with  any  person  other  than  a  dealer,  the  tax  collected  un- 
der this  Act  shall  be  the  tax  in  force  on  May  9,  1917. 

For  Title  VI  of  this  act,  referred  to  in  this  paragraph,  see  ante,  {S  5986e- 
5986J,  5990,  6002,  6017aa,  6024aa.  6028c,  6028d,  6070aa.  6089a,  6110f-6110h, 
6111,  6111fta,  6112,  6114,  61141f-6114n,  6127aa,  6137a,  6144bb,  6151aa,  6161, 
6161%d-6161%f,  and  post,  §  8739bb;  for  Title  VII,  see  ante,  §S  6168,  6169, 
6174d.  6204c-6204e;  for  Title  IX,  see  ante,  §S  6309%a-6309%h ;  for  subdiv. 
13  of  Schedule  A  of  TiUe  XI,  see  ante,  §  6318p(13). 

(2)  Same. 

If  (a)  any  person  has  prior  to  September  3,  1918,  made  a  bona 
fide  contract  with  a  dealer  for  the  sale  or  lease,  after  the  tax  takes 
effect,  of  any  article  in  respect  to  which  a  tax  is  imposed  under 
Title  VI,  VII,  or  IX,  or  under  subdivision  13  of  Schedule  A  of 
Title  XI,  or  under  this  subdivision,  and  in  respect  to  which  no  cor- 
responding tax  was  imposed  by  the  Revenue  Act  of  1917,  and  (b) 
such  contract  does  not  permit  the  adding,  to  the  amount  to  be  paid 
under  such  contract,  of  the  whole  of  the  tax  imposed  by  this  Act, 
then  the  vendee  or  lessee  shall,  in  lieu  of  the  vendor  or  lessor,  pay 
so  much  of  the  tax  imposed  by  this  Act  as  is  not  so  permitted  to  be 
added  to  the  contract  price.  If  a  contract  of  the  character  above 
described  was  made  with  any  person  other  than  a  dealer,  no  tax 
shall  be  collected  under  this  Act. 

See  notes  to  paragraph  (1)  of  this  section,  ante. 
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(3)  Same. 

If  (a)  any  person  has  prior  to  September  3,  1918,  made  a  bona 
fide  contract  with  a  dealer  for  the  sale  or  lease,  after  the  tax  takes 
effect,  of  any  article  in  respect  to  which  a  tax  is  imposed  under  Ti- 
tle VI,  VII,  or  IX,  or  under  subdivision  13  of  Schedule  A  of  Title 
XI,  or  under  this  subdivision,  and  in  respect  to  which  a  correspond- 
ing tax  was  imposed  by  the  Revenue  Act  of  1917,  and  (b)  such 
contract  does  not  permit  the  adding,  to  the  amount  to  be  paid  un- 
der such  contract,  of  the  whole  of  the  difference  between  such  tax 
and  the  corresponding  tax  imposed  by  the  Revenue  Act  of  1917, 
then  the  vendee  or  lessee  shall,  in  lieu  of  the  vendor  or  lessor,  pay 
so  much  of  such  difference  as  is  not  so  permitted  to  be  added  to 
the  contract  price.  If  a  contract  of  the  character  above  described 
was  made  with  any  person  other  than  a  dealer,  the  tax  collected 
under  this  Act  shall  be  the  tax  in  force  on  September  3,  1918. 

See  notes  to  paragraph  (1)  of  this  section,  ante. 

(4)  Same;  to  whom  paid. 

The  taxes  payable  by  the  vendee  or  lessee  under  this  section  shall 
be  paid  to  the  vendor  or  lessor  at  the  time  the  sale  or  lease  is  con- 
summated, and  collected,  returned,  and  paid  to  the  United  States 
by  such  vendor  or  lessor  in  the  same  manner  as  provided  in  sec- 
tion 502.  J 

For  §  502  of  this  act,  referred  to  in  this  paragraph,  see  ante,  |  6309%c. 

(5)  Same;  "dealer"  defined. 

The  terni  "dealer"  as  used  in  this  section  includes  a  vendee  who 
purchases  any  article  with  intent  to  use  it  in  the  manufacture  or 
production  of  another  article  intended  for  sale. 

(6)  Same;   exception. 

This  section  shall  not  apply  to  any  tax  imposed  by  section  906. 
(40  Stat.  1144.) 

This  section  is  §  1312  of  Title  XIII  of  the  Revenue  Act  of  1918,  cited 
above. 

Corresponding  provisions  were  contained  in  §  1007  of  the  Revenue  Act  of  1917. 
Se€»note  to  §  6348b,  ante. 

For  §  906  of  this  act,  referred  to  in  this  paragraph,  see  ante,  {  6309%g. 

§-6371V2n.  (Act  Feb.  24,  1919,  c.  18,  §  1313.)  Fractional  part  of 
cent  disregarded. 
In  the  payment  of  any  tax  under  this  Act  not  payable  by  stamp 
a  fractional  part  of  a  cent  shall  be  disrepfarded  unless  it  amounts 
to  one-half  cent  or  more,  in  which  case  it  shall  be  increased  to  1 
cent.    (40  Stat.  1145.) 

This  section  is  §  1313  of  Title  XIII  of  the  Revenue  Act  of  1918,  cited  above. 
Corresponding  provisions  were  a^ntained  in  §  1008  of  the  Revenue  Act  of  1917. 
See  note  to  §  6346c,  ante. 

§  63711/50.   (Act  Feb.  24,  1919,  c.  18,  §  1314.)     Certificates  of  in- 
debtedness and  uncertified  checks  receivable  in  payment  of  cer- 
tain taxes. 
Collectors  may  receive,  at  par  with  an  adjustment  for  accrued  in- 
terest, certificates  of  indebtedness  issued  by  the  United  States  and 
uncertified  checks  in  payment  of  income,  war-profits  and  excess- 
profits  taxes  and  any  other  taxes  payable  other  than  by  stamp, 
during  such  time  and  under  such  regulations  as  the  Commissioner, 
with  the  approval  of  the  Secretary,  shall  prescribe ;   but  if  a  check 
so  received  is  not  paid  by  the  bank  on  which  it  is  drawn  the  per- 
son by  whom  such  check  has  been  tendered  shall  remain  liable  for 
the  payment  of  the  tax  and  for  all  legal  penalties  and  additions  the 
same  as  if  such  check  hafd  not  been  tendered.     (40  Stat.  1145.) 

This  section  is  §  1314  of  Title  XIII  of  the  Revenue  Act  of  1918,  dt  d 
above. 
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§  6371V2P-  (Act  Feb.  24,  1919,  c.  18,  §  1318.)  Jurisdiction  of  dis- 
trict courts;  compelling  attendance  of  witness  or  production 
of  books;  issue  of  writs. 

If  any  person  is  summoned  under  this  Act  to  appear,  to  testify, 
or  to  produce  books,  papers  or  other  data,  the  district  court  of  the 
United  States  for  the  district  in  which  such  person  resides  shall 
have  jurisdiction  by  appropriate  process  to  compel  such  attendance, 
testimony,  or  production  of  books,  papers,  or  other  data. 

The  district  courts  of  the  United  States  at  the  instance  of  the 
United  States  are  hereby  invested  with  such  jurisdiction  to  make 
and  issue,  both  in  actions  at  law  and  suits  in  equity,  writs  and  orders 
of  injunction,  and  of  ne  exeat  republica,  orders  appointing  receivers, 
and  such  other  orders  and  process,  and  to  render  such  judgments 
and  decrees,  granting  in  proper  cases  both  legal  and  equitable  re- 
lief together,  as  may  be  necessary  or  appropriate  for  the  enforce- 
ment of  the  provisions  of  this  Act.  The  remedies  hereby  provided 
are  in  addition  to  and  not  exclusive  of  any  and  all  other  remedies  of 
the  United  States  in  such  courts  or  otherwise  to  enforce  such  pro- 
visions.   (40  Stat.  1148.) 

This  section  is  ^  1318  of  Title  XUI  of  the  Revenue  Act  of  1918,  cited 
above. 

§  637lV2q.  (Act  Feb.  24,  1919,  c.  18,  §  1319.)  False  statements 
as  to  tax  in  connection  with  sales  or  leases. 
Whoever  in  connection  with  the  sale  or  lease,  or  offer  for  sale 
or  lease,  of  any  article,  or  for  the  purpose  of  making  such  sale  or 
lease,  makes  any  statement,  written  or  oral,  (1)  intended  or  calcu- 
lated to  lead  any  person  to  believe  that  any  part  of  the  price  at 
which  such  article  is  sold  or  leased,  or  offered  for  sale  or  lease,  con- 
sists of  a  tax  imposed  under  the  authority  of  the  United  States,  or 
(2)  ascribing  a  particular  part  of  such  price  to  a  tax  imposed  un- 
der the  authority  of  the  United  States,  knowing  that  such  state- 
ment is  false  or  that  the  tax  is  not  so  great  as  the  portion  of  such 
price  ascribed  to  such  tax,  shall  be  guilty  of  a  misdemeanor  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  more  than 
$1,000  or  by  imprisonment  not  exceeding  one  year,  or  both.  (40 
Stat.  1148.) 

This  section  is  §  1319  of  Title  XIH  of  the  Revenue  Act  of  1918,  cited 
above. 

TITLE  XIV— GENERAL  PROVISIONS 

Of  this  title,  I  1400  is  |  6371%a,  S  1401  is  S  7354aa.  §  1402  is  |  e371%b, 
I  1403  is  §  6371bb,  §  1404  is  §  6371%bb,  §  1405  is  §  6371%c,  §  1406  is  i 
2166a,  I  1407  is  8  10387ee,  {  1408  is  |  6371%cc,  and  §  1409  is  {  6371%d. 

§  63713^a.  (Act  Feb.  24,  1919,  c.  18,  §  1400.)     (a)  Acts  and  parts 
of  acts  repealed. 
The    following   parts   of   Acts   are   hereby   repealed,    subject   to 
the  limitations  provided  in  subdivision  (b) ; 

(1)  The  following  titles  of  the  Revenue  Act  of  1916: 
Title  I  (called  'Income  Tax") ; 

Title  II  (called  "Estate  Tax") ; 

Title  III  (called  "Munitions  Manufacturers'  Tax"),  as  amended; 

Title  IV  (called  "Miscellaneous  Taxes"). 

(2)  The  following  parts  of  the  Act  entitled  "An  Act  to  provide 
increased  revenue  to  defray  the  expenses  of  the  increased  appropria- 
tions for  the  Army  and  Navy  and  the  extensions  of  fortifications, 
and  for  other  purposes,"  approved  March  3,  1917: 

Title  III  (called  "Estate  Tax") ; 

Section  402  (called  "Returns  of  Dividends"). 
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(3)  The  following  titles  of  the  Revenue  Act  of  1917: 

Title  I  (called  "War  Income  Tax")  ; 

Title  II  (called  "War  Excess-Profits  Tax")  ; 

Title  III  (called  "War  Tax  on  Beverages")  ; 

Title  IV  (called  "War  Tax  on  Cigars,  Tobacco,  and  Manufac- 
tures Thereof")  ; 

Title  V  (called  "War  Tax  on  Facilities  Furnished  by  Public  Util- 
ities, and  Insurance")  ; 

Title  VI  (called  "War  Excise  Taxes")  ; 

Title  VII  (called  "War  Tax  on  Admissions  and  Dues") ; 

Title  VIII  (called  "War  Stamp  Taxes") ; 

Title  IX  (called  "War  Estate  Tax") ; 

Title  X  (called  "Administrative  Provisions") ; 

Title  XII  (called  "Income-Tax  Amendments"). 

(b)  Repealed  acts  in  force  for  assessment  and  collection  of  taxes 
and  imposition  and  collection  of  penalties ;  assessment  and  col- 
lection of  taxes  under  Titles  I  and  II  of  Revenue  Act  of  1916 
and  Titles  I,  II,  and  IX  of  Revenue  Act  of  1917 ;  lien  of  taxes 
imposed  by  repealed  acts;  Title  I  of  Revenue  Act  of  1916,  as 
amended  in  force  in  Porto  Rico  and  Philippines. 
Such  parts  of  Acts  shall  remain  in  force  for  the  assessment  and 
collection  of  all  taxes  which  have  accrued  thereunder,  and  for  the 
imposition  and  collection  of  all  penalties  or  forfeitures  which  have 
accrued  and  may  accrue  in  relation  to  any  such  taxes,  and  except 
that  the  unexpended  balance  of  any  appropriation  heretofore  made 
and  now  available  for  the  administration  of  any  such  part  of  an 
Act  shall  be  available  for  the  administration  of  this  Act  or  the  cor- 
responding provision  thereof :  Provided,  That,  except  as  otherwise 
provided  in  this  Act,  no  taxes  shall  be  collected  under  Title  I  of 
the  Revenue  Act  of  1916  as  amended  by  the  Revenue  Act  of  1917, 
or  Title  I  or  II  of  the  Revenue  Act  of  1917,  in  respect  to  any  period 
after  December  31,  1917:  Provided  further,  That  the  assessment 
and  collection  of  all  estate  taxes,  and  the  imposition  and  collection 
of  all  penalties  or  forfeitures,  which  have  accrued  under  Title 
II  of  the  Revenue  Act  of  1916  as  amended  by  tlie  Act  entitled 
"An  Act  to  provide  increased  revenue  to  defray  the  expenses  of 
the  increased  appropriations  for  the  Army  and  Navy  and  the  ex- 
tensions of  fortifications,  and  for  other  purposes,"  approved  March 
3,  1917,  or  Title  IX  of  the  Revenue  Act  of  1917,  shall  be  according 
to  the  provisions  of  Title  IV  of  this  Act.  In  the  case  of  any  tax 
imposed  by  any  part  of  an  Act  herein  repealed,  if  there  is  a  tax 
imposed  by  this  Act  in  lieu  thereof,  the  provision  imposing  such 
tax  shall  remain  in  force  until  the  corresponding  tax  under  this 
Act  takes  effect  under  the  provisions  of  this  Act. 

Title  I  of  the  Revenue  Act  of  1916  as  amended  by  the  Revenue 
Act  of  1917  shall  remain  in  force  for  the  assessment  and  collection 
of  the  income  tax  in  Porto  Rico  and  the  Philippine  Islands,  except 
as  may  be  otherwise  provided  by  their  respective  legislatures.  (40 
Stat.  1149.) 

This  section  is  §  1400  of  the  Revenue  Act  of  1018,  cited  above. 

The  provisions  of  Act  March  3,  1917,  §  6159,  repealed  by  this  section,  are  | 
300,  which  amended  |  201  of  the  Revenue  Act  of  1916,  §  301,  and  $  4U2, 
which  amended  §  26  of  the  Revenue  Act  of  1916  (see  notes  to  i§  6336^b, 
6336%bb,  6336x1,  ante). 

§  6371%b.  (Act  Feb.  24,  1919,  c.  18,  §  1402.)     Effect  of  partial 

invalidity  of  act 

If  any  clause,  sentence,  paragraph,  or  part  of  this  Act  shall  for 

any  reason  be  adjudged  by  any  court  of  competent  jurisdiction  to 

be  invalid,  such  judgment  shall  not  affect,  impair,  or  invalidate  the 
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remainder  of  this  Act,  but  shall  be  confined  in  its  operation  to  the 
clause,  sentence,  paragraph,  or  part  thereof  directly  involved  in  the 
controversy  in  which  such  judgment  has  been  rendered.  (40  Stat. 
1150.) 

This  section  is  §  1402  of  the  Bevenne  Act  of  1918,  cited  above. 

§  63713^c.  (Act  Feb.  24,  1919,  c.  18,  §  1405.)     Citation  of  act. 

This  Act  may  be  cited  as  the  "Revenue  Act  of  1918."  (40  Stat. 
1151.) 

This  act  is  |  1405  of  the  Reyenue  Act  of  1918,  cited  above. 

§  6371%cc.  (Act  Feb.  24,  1919,  c.  18,  §  1408.)  Filing  copies  of 
contracts  with  United  States;  access  by  Commissioner  of  In- 
ternal Revenue  to  data  relative  to  contracts. 

Every  person  who  on  or  after  April  6,  1917,  has  entered  into  any 
contract,  undertaking,  or  agreement,  with  the  United  States,  or 
with  any  department,  bureau,  officer,  commission,  board,  or  agency 
under  the  United  States  or  acting  in  its  behalf,  or  with  any  other 
person  having  contract  relations  with  the  United  States,  for  the 
performance  of  any  work  or  the  supplying  of  any  materials  or  prop- 
erty for  the  use  of  or  for  the  account  of  the  United  States,  shall, 
within  thirty  days  after  a  request  of  the  Commission  therefor,  file 
with  the  Commissioner  a  true  and  correct  copy  of  every  such  con- 
tract, undertaking,  or  agreement. 

Whoever  fails  to  comply  with  such  request  of  the  Commissioner 
shall  be  guilty  of  a  misdemeanor  and  shall  be  punished  by  a  fine 
of  not  more  than  $1,000,  or  by  imprisonment  for  not  more  than  one 
year,  or  both. 

The  Commissioner  shall  (when  not  violative  of  the  technical 
military  or  naval  secrets  of  the  Government)  have  access  to  all 
information  and  data  relating  to  any  such  contract,  undertaking, 
or  agreement,  in  the  possession,  control  or  custody  of  any  depart- 
ment, bureau,  board,  agency,  officer  or  commission  of  the  United 
States,  and  may  call  upon  any  such  department,  bureau,  board, 
agency,  officer  or  commission  for  a  full  statement  and  description 
of  any  allowance  for  amortization,  obsolescence,  depreciation  or 
loss,  or  of  any  valuation,  appraisal,  adjustment  or  final  settlement, 
made  in  pursuance  of  any  such  contract,  undertaking,  or  agreement. 
(40  Stat.  1151.) 

This  section  is  {  1408  of  the  Revenue  Act  of  1918,  cited  above. 

§  637134<L  (Act  Feb.  24,  1919,  c.  18,  §  1409.)     Time  of  taking 
effect  of  act. 
Unless  otherwise  herein  specially  provided,  this  Act  shall  take 
effect  on  the  day  following  its  passage.     (40  Stat.  1152.) 

This  section  is  §  1400  of  the  Revenue  Act  of  1918,  cited  above. 
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